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Haji Umar Abdul Rahiman - - - Appellant,

Gustadji Muncherji Cooper - - - Respondent.
FleoM

THE HIGH COURT OF JUDICATURE AT BOMBAY.

AUDGMENT O ‘THIS LORDS OF THE JUDICIAL COMMITTEL OF

THE PRIVY UOUNCH L, periverep 1 2280 NovEMsrr 1915,

Present al the Hrw;‘f//g :
ViacorsT Haoanis Nit Jons e,
Lotny Pagyour. e, Avper Al

Dielivered Ly Viscoust Harpasi.

This an appeal on questions of fact from a
judgment ol the Tligh Comt  of Dombay,
reversing the judament of the FFirst Suborlinate
Judge of Poona, who tried the case. The
principal issue is whether a promissory note for
N~ 15,000, on which the appellant brought
an action against the respondent, was a forgery.
N wood deal of the oral evidence was taken, not
by the Trial Judge, hut bhefore another Judge
who acted for him. The case is, therefore, not
one 1 which a Court of Appeal has the full
assistance of the impressions of a Judge who in
trying the case has seen all the witnesses in
the box. The Iligh Court and this Board
have had to weigh the evidence as recorded
[or themselves, with the aid of the views of the
Trial Judge on those oceeasions on which the
witnesses were examined and cross-examined

hefore hin.
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The appellant was a furniture dealer and
money-lender at Poona. The respondent was a
hookmaker on the turf, who also owned a fibre
factory. The Tlatter had frequent oceasion to
borrow money, and he borrowed from time to
time from the appellant among others. Between
the Diwali day in November 1906, with which
the native financial year commenced, and the 5th
November 1907 which ended that year the
respondent had borrowed from the appellant on
promissory notes sums amounting to Rs. 19,000.
Ot this debt he had repaid Rs. 5,000 in
August, and Rs. 14,000 for principal re-
mained unpaid on the Diwali day in 1907, the
oth  November, together with Rs. 332 for
interest. As to the security for this indebted-
ness there has been dispute. A good deal of the
money had been advanced for the purposes of
building a bungalow on some land at Poona
belonging to the respondent, and the evidence
o[ the appellant was that the title deed to this
land had been deposited with him as security
for the advances, with a promise of a formal
mortgage when his building was complete.
However, on the 9th March 1907, the respondent
got the deed huck for the purpose, as he stated
in a letter of that date, of showing it to his
pleader, and on a promise to return it. He
either did not return it, or if he did so he
managed to get possession of it again, and
he used it to enable himself to mortgage the
property in August for Rs. 15,000 to a Dr. Modi.
The appellant was not informed of this and
after discovering 1t he brought the action in
which this appeal arises to recover the amounts
due for principal and interest, and for a declara-
tion that these amounts were charged on the
property. The contention of the respondent
was that he had never agrecd to give the appel-
lant a mortgage, but had only negotiated about
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it. 1t ois, however, diffeult 1o reconecile this
version of the transaclion with the ieruas of the
letter of Uth Marel in which he appears to treat
the appellant as entitled to have the deed.

It is clear that the respondent had been
borrowing on a large scale prior to November
1907 from other people as well as [rom the
appellant.  Indeed his case 1= that he so bor-
rowed in order to pay off the lutter. But he
appcars to have heen in ecircminstances of some
difficnlty. TTe had sometime previously heen
declared « defaulter by the local Turf Club,
a cireumstance which could not but cawse him
diffienlty in borrowing. However, his casc is
that lie succeeded in raising cnough money to
pay the appellant in cash, two sums of Rs. 14,000
and Rs. 1OOO, on the brth of November, in small
notes of Rs. 100 and less.  An tinportant question
which has to be determined is whether he did
this, or whether the appellant werely closed the
avcount for the vear by taking a Iresh promissory
note [=om him for the balance ecarried into the
new aceonnt.

Their Lordships have had lefore thoun a
wranslation of the account kept in the houks of
the appellant, relating to his transactions
with the respondent. From the translation it
appears that the Rs. 14,000 were credited as
“in eash in full settlenent of the account up to
this day,” 7.e., the 5th November 1907. At first
sight this wonld seem to mean that the money
vas actually paid.  But an examination of the
accounts made out in previous years, shows that
the expression “in cash " is far from conclusive,
inasmneh as it was the regular practice to
enter as sums of cash received and credited the
amounts of new promissory notes given by the
respondent to the appellant iu liquidation of
earlier notes, just as though actual cash had
heen received. ‘Their Tordships :hink that it
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must be tuken that the practice was to close each
vearly account entirely by treating any debit
balance as paid off when there was credited as
liquidating the cash balance due, a new promissory
note whicli then Dbecame a debit item in the
account for the ensuing year. They are con-
firmed in this view by what was said by the
Trial Judge to the effect that he had had a long
experience in which he had heen familiav with
the existence of this practice.

The appellant and his witnesses swear that
this was the course adopted when the account
was closed on the Diwall day of 1907 and a new
account opened for the eunsuing year. The
respondent swears that he paid the Rs. 14,000 1
cash, consisting of =small notes which he got, not
from lis bank but from his house, where the
money had been kept ready [or three months.
Their lordships think that the probabilities are
against the truth of this statement. The respon-
dent had been borrowing money during this
period, including a large smm of Rs. 15,000, as
late as August from a Dr. Modi, and he had had
an execution issued against him for a judgment
debt of Rs. 8,000 in October. This debt he had
paid, but he says in his cvidence that in order to
do so he had borrowed Rs. 5,000. DBesides this
he had incurred other debts. I'or instance he
had borrowed Rs. 1,000 from the appellant on
3rd September. This state of his affairs does
not render it probable that he was in a position
to keep Rs. 14,000 or any other considerable sum
in his house during the thiree months antecedent
to the alleged payment of cash to the appellant.
Again the hody of the promissory note on which
the appellant sues is in the handwriting of the
person who signed it, and the handwriting in
the case both of the body of this note and its
signature appear indistinguishable from the
admitted handwriting of the respondent. Indeed,



the Trial Judge came to the conclusion on a
comparison: of documents and after taking
evidence, that the signature was genuine.
I‘urther, subject to one huportant diserepancy
which their Lordships will presently deal with,
the appellant’s books bear out lis assertion
that the balance was lignidated by 1eans of
the promissory note. The respondent ought
in the ordinary course to have in his turn
produced his hooks to show the entries made
by him at the tune and so bear out the case of
cash payuent which he made. [n addition to
his busivess as a buokiiaker he had, us already
stated, a factory.  His excuse [or not producing
the appropriate books was that they had heen
destroyed in a fire which took place at the factory
on l0th and 1lth Novemiber, just ufter the trans-
action 1 guestion.  He said that two books only
liad escaped destruction, but it appears that the
entries in neither ol these related to the trans-
actions o question. A8 against this testimony
the appellant called one Cawasji, who was agent
for the insurance company from which the
respondent recovered the amount of the damage
caused by the flire. Cawasj said that he had
produced to him by the respondent buoks other
than the two referred to, including a cash book.
The evidence taken renders it very donbtful
whether the room in which the books were was
destroyed at all by the fire. Their [.ordships
cannot accept the story told by the respondent
about the destruction of his books,

But on the other side the case made by the
appellant was in its turn unsatisfactory. The
promissory note on which he sued was for
Re. 15,000, being made out for the halanee of
Rs. 14,000 and Rs. 332 for interest due, the
remainder heing stated to have been paid iu
casli.  But the note was dated, not on the Diwali

day, the 5th, but on the 7th November. The
J. 459, B



6

appellant and the witnesses whom he called
insisted throughout that the date of the trans-
action was the 7th, and that the note was signed
then. They produced books which supported
this statement.  These bhooks showed the
Rs. 14,000 as paid in cash on the 5th November
and the debit for Rs. 15,000 on the pronussory
note as made under date the 7th. Bnt the
respondent sncceeded beyond question in com-
pletely disproving the allegation that he had
signed the note on the latter date. He
established conclusively that be was in Bombay
and not 1 Poona on that day. It was not nntil
this evidence had been given that the appellant’s
solicitor suggested n his reply that the date of
the disputed note and the date assigned by the
appellant lor the transaction might have been a
mistake, and that the note was post-dated and
really signed on either the 5th or the 6th.

The Trial Juwdge took the view that the
appellant and lis witnesses had perjured them-
selves about the date and that has books had
heen so fabricated as to support this story.  But
he held that the note was in fact signed by the
respondent, and that the transaction had in
reality taken place in the form alleged by the
appellant, but on the 5th and not on the Tth.
e considered that hoth parties had committed
perjury, and to mark his sense of what had
occurred, while deciding n favour of the
appellant he deprived hin of his costs.

The learned Judges ol the High Court took
a diflerent view. They were ol opinion that the
T'rial Judge's tinding that the disputod note was
signed on a different date from that alleged by the
appellant in his plaint, and the evidence given,
constituled a fatal variance from the case pleaded
and made. They thought that the receipt in the
appellant’s account on which the respondent
relied, and by which the appellant purported to



ackiowledge receipt ol cashoin payvment of the
previous debt, was sullictent evidence of payvment
m cash s alleged by the respondent. They
considered that the destruction of the respon-
dent’s books in the fire had  been  proved,
awl that theve had been no suppression by him
of Tuets. They thought that there was evidence
thar the respondent was ina position o have
made the cash pavmeut set up. As to the
finlling of the Trial Judge that the note was
signed by the respondent, they thought that the
Jemdwriting was similae o the handwriting of
the respondent i other promissory noles pro-
duced for comparison and adbwitted by him, but
that this circiumsiance was not sullicient ¢ rebuat
what theyv regarded as the inference iric-istibly
arvising from the other proved facts in the case,
that the handwriting was the work of o elever
forger.  They Iuid great ~tress on the principle
that it would “ introduee the greatest amount of
“uncertainty into judicial proceedines if the
“linal determimation ot causes is to be founded
“on inferences at variance with the case that
“ e plaintill has pleaded, awd, by joining issue
“in the ea=e, has undertaken to prove.”

Their Lordships are of opinion that the Iigh
C‘ourt has applied this principle in an abstract
and unsatisfactory way whieh has misled them in
estimating the merits in the controversy before
them.  In applyving such a principle the whole
of the circuinstances must be tuken into account
and carefully serutinised.  The question is in
ultimate analysis one of circuinstances and not of
law. In the case which the Board las on the
present occasion to constder the [undamental
questions are whether the sum due wus paid in
cash, and whether the note was a forgerv. No
doubt the uppellant was quite wrong in saying
that the note was signed on the day on whiel it was

dated, the 7th November 1907.  On that date it
J. 459, '
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ix proved that the respondent was not in Poona,
hut he may have post-dated the mnote acci-
dentally, or for some purpose, and have signed
it on the Hth or Gith. It is going too far, 1n their
Liordships’ opinion, to infer, what the Trial
Judge inferred, that the hooks must have been
fabricated, and that deliberate perjury was
committed. [t 15 quite possible that all that
happened was that the appellant and his
witnesses, whose testimony was given a year and
a half after the event, had not made out the
accounts until sowme interval had elapsed, and
were then nisled by the documents into making
a serious hut not conclusive slip. The accounts
in the appellant’s books may quite naturally
have been erroneously, but in good faith, based
on the date of the note. The natural inference
from the docwments and the evidence appears to
their Tordships to be that the signature ias
genuine and that the transaction, like the
previous transactions, was not a closing of this
aecount by the payment of cash, but was a
liquidation by means of a fresh note. In the
view that theyv take of the evidence what they
have stated appears to them to be the proper
inference from what is established by the
evidence. They are unable to agree with the
High Court either in their view of the evidence
or in thinking that the general principle on
which the learned Judges rehed can be
decisive of a case in which the cardinal issues
are in reality those stated. 'Their l.ordships ave
not called on to interfere with the discretion
exercised by the Trial Judge as to costs, but
they thinl that at all events on the main question
lLie was right, and the High Court wrong.

They will, therefore, humbly advise His
Majesty that the judgment of the Court of Iirst
Instance should be restored, and that respondent
should pay the costs of this appeal and of the
proceedings in the High Court.
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