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Lorp StuMNER.

[Delivered by ViscouxtT HALDANE.]

This is an appeal from the Supreme Court
of Saskatchewan reversing the judgment of
My, Justice Newlands, who had dismissed an
action for specific performance. The facts were
shortly these: James Campbell White agreel
by writing, dated 9th December 1909, to scll
160 acres of land in the province to one love-
ridge for 16,000 dollars, of which 1,000 dollars
were paid on signing the agreement, and the
balance was payable in annual instalmenis on
the 1st December in each year. Loveridge
entered into the agreement on behalf of the
vespondent John C. Drinkle, who, along with
one Hair, was the real purchaser. In Jauwuary

1910 the interest of Hair under the agrecment
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was acquired by the respondent W. RR. Drinkle,
and on 24th January 1910 Loveridge assigned
the agreement to the respondents. Just before
this date White died intestate. On 18th April
1910 letters of administration to his estate were
granted to Steedman, the appellant, in the
province of Outario, and on 25th May 1911
the grant was ve-sealed in the province of
Saskatchewan. On 22nd July 1910 the appel-
lant, as administrator, purported to approve the
assignment. |

The material provisions of the agreement, in
addition to those already stated, were that the
instalments of purchase money and interest
thereon were pavable at Hamilton, in the pro-
vince of Ontario; that the purchaser would
cultivate the land in manner specified, and
would pay the instalments as they fell due on
the days mentioned. It was further provided
that on any default the whole of the principal
and interest secured by the agreement should
at once become due and he payable, or the
contract should be forfeited and determined, at
the option of the vendor. On payment of the
sums of money mentioned, with interest, the
vendor was to convey to the purchaser, who
was to have possession on the execution of the
agreement, the purchaser holding the premises
as tenant to the vendor at a yearly rent equiva-
lent to and applicable in satisfaction of the
instalments.

It was further agreed that in case the pur-
chaser should make default in any of the payments
to be made the vendor should be at liberty,
without notice, to cancel the agreement and
declare it void, and to retain any payments
made on account of 1t as and by way of
liquidated damages, and to retain all improve-
ments made on the premises, or else to proé:eed
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to another sale, any deficiency in price, with
costs, charges, and expenses to be borne by the
purchaser. In case the vendor thought fit w
declare the contract void under these provisions,
he might make a declaration by notice to the
purchaser, addressed to a post office mentioned.
It was also provided that time was to be con-
siderell as of the essence of the agreement.

e

No assignment was to be valid unless approved
hy the vendor or his agent.

The lirst deferred instalment, falling due
on 1st December 1910, was not paid. The
appellant  thereupon, by his solicitors, gave
notice cancelling the agreement. The respon-
dent, W. R. Drinkle, thereupon, on 21st De-
cember, tendered the amount due, but the
appellant declined to receive it, and repeated
this refusal, whereupon another and formal

_tender was made a few days later.

The respondents then brought the action
it which this appeal arises, claiming speecific
performance, and in the alternative reliel from
forfeiture under the terms of the agreement.
Mr. Justice Newlands thought that the appel-
lant was entitled, under the terms of the agree-
ruent providing that time should be of its
essence, to cancel it on the default which had
Leen made.  He was willing to relieve the
respondents from the forfeiture of the amonnt
paid under the agree:aent. The respondents,
however, did not accept this offer, and appealed.
The Supreme Court heid that the case was
coverned by the decision of this Board in Kilmer
v. The British Columbia Orchard Lands Company
(1013, A.C,, 319), in which it was held on a
somewhat similar agreement that the stipulation
that payments already made of instalments
might, on forfeiture, be retained, was really a
stipulation for a penalty and should be relieved
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against. In that case, under the circumstances,
specific performance was also granted, notwith-
standing a provision that time was to be of the
essence. The Supreme Court followed what it
believed to have been laid down by this Board,
and decreed specific perfermance in addition
to relief from forfeiture.

As to the relief from forfeiture, their Lord-
ships think that the Supreme Court were right in
holding, for the rcasons assigned 1 the fornier
decision of this Board, that the stipulation in
question was one for a penalty, against which
relief should be given on proper terms. DBus
as regards specific performanee they are of
opinion that the Supreme Court were wrong in re-
versing Mr. Justice Newlands’ judgment. Courts
of Tquity, which look at the substance as dis-
tinguished from the letter of agreements, nc
doubt exercise an extensive jurisdiction which
enables them to decree specifie performance in
cases where justice requires 1t, even though
literal terms of stipulations as to time have
not been observed. But they never exercise
this jurisdiction where the parties have expressly
intimated in their agreement that it is not to
apply, by providing that time is to be of the
essence of their bargain. If, indeed, the parties,
having originally so provided, have expressly
or by implication waived the provision made,
the jurisdiction will again attach.

In the case referred to this appears to have
been what happened. For Kulmer v. L'he Britisl
Columbia Orchard Lands Company was an appeal
in which the facts were that the company had
sold land for a price to be paid in instalments
at specified dates, with a clause of forfeiture,
in_ default of punctual payment, both of all
rights under the agreement and of all payments
already made. Time was, as in the present
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case, declared to be of the essence of the
agreement. Default in punctual payment having
oceurred  the company clatmed a declaration
that the agreement was at an end, and for their
strict rights under its terms. Kilmer, who was
the purchaser, counter-claimed for specific per-
formance. This Board held that as regards
thie company’s claim, the stipulation for forfeiture
on which it was founded was ia the nature
of a penalty, against which relief oucht to he
aranted on terms.

No far the decision, which merely applied
a well-known principle, 1s eusy to follow, and
in their Lordships’ opinion so far it governs
the present case. DBut the DBoard went on to
decree specific performance. As time was de-
clared to be of the essence of the agreement
this could only have been decreed if their
[Lordships were of opinion that the stipulation
as to time had ceased to be applicable. On
examining the facts which were before the
Board, it appears that their Lordships proceeded
on the view that this was so. The date of
payment of the instalment which was not paid
had been extended, so that the stipulation had
not been insisted on by the company. The
learned counsel who argued the case for the
purchaser contended that when the company
had submitted to postpone the date of payment
they could not any longer insist that time was
of the essence. Their Lordships appear to have
adopted this view, and on that footing alone to
have decreed specific performance as counter-
claimed.

In the present case there has been no such
agreement to extend time, nor anything that
amounts to waiver of the right to treat time
as of the essence. While, therefore, the court

below was, in the present case, right in holding
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that the appellant could not insist on forfeiture in
accordance with the strict terms of the agreement,
their Lordships are of opinion that there was no
justification for decreeing specific performance.
They think that the respondents should, even
at this late stage, be relieved from forfeiture
of the sums paid by them under the agreement
as propaged by the learned judge who tried the
case. [for this purpose the respondents should
have liberty to apply to the court of {first
mstance. For the rest, the judgment of the
Court of Appeal should be reversed, and
the claim for specific performance dismissed,
the appellant to have his costs here and in the
courts below. Their Lordships will humbly
advise His Majesty accordingly.
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