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This is an appeal from a judgment and deeree of the Chief
Court of the Puujab, dated the 23rd of December, 1908, and
arises out of a suit institnted by the plaintiffs, respondents,
so long ago as the 4th Apri!, 1900, in the Court of the Addi-
tional District Judge of Jhanz, for possession of some landed
property situated in that distriet.

The property in suit was owned and possessed by one
Shahamad, a Mahommedan Jat, belonginz to the sub-com-
munity of Dabs, settled in the Jhang district in Southern
Punjab.  Shuhamad died many years ago, leaving a widow,
8ahib Bibi, and a daughter named Jindwadi, who was married
to a near cousin of the name of Daim. 'The defendant, appel-
lant, is the son of Daim and Jindwadi. Un Shahamad’s death, his
widow succeeded to bis entire inheritance and remained in
possession until her death, which is stated to have occurred a
year before the litigation commenced. On the widow’s death,
Jindwadi, acting on bebalf of her son, obtained an order from
the collector for the registration of bis name in the Revenue

Registers as proprietor in succession to Shahamad.
The plaintiffs claim to be the collaterals or agnatic rela-
tions of Shahawad, and as such entitled by the custom of
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their tribe or community to their share of his inheritance on
the death of the widow, to the exclusion of his daughter and
the daughter’s son. The action, however, is confined to a moiety
of Shahamad’s estate, as it is admitted that Daim was also a
collateral and entitled to a half.

The suit was brought against Beg, who was evidently an
infant at the time, under the guardianship of his mother.
He denied the plaintiffs’ title to tbe inheritance of Shahamad
“in the presence of his daughter and grandson.” He further
allezed that Shahamad had executed a will under wnich also
he was entitled to his grandfather’s estate. e also stated
that his father, Daim, lived and worked with Shahamad in his
lifetime, It is unnecessary to refer to the earlier stages of the
suit, which proved infructuous. The first adjudication on proper
issues was made Dby the District Judge on the 20th December,

—1902. The real controversy between the parties is clear from
the issues framed by him and his judgment thercon. Tt
appears that whilst the plaintiffs based their claim to possession
on a general custom of agnatic succession in their com:unity
or tribe, the defendant, without, so far as their Lordships
can see, admitting the contention, alleged that a daughter
married to a collateral who takes up his abode in the father-in-
law’s house and is known as the Khdnaddmdd, or “ resident
son-in-law,” succecds to her father's inheritance to the
exclusion of the agnates. And in support of this special
custom he produced the Rawdj-i-dm, or “ official recovds of
custom,” In addition to a considerable amount of oral
testimony.

Some of the issues were specifically directed to the
respective contentions of the parties with regard to the
custom. The District Judge in substance held that although
there was a custom more or less general among the agricul-
‘turist tribes of the Punjab by which daughters were excluded
from succession, the existence of another custom, by way of
exception, was established by which married dauglters
residing with their husbands in the paternal house were not
subject to the deprivation of the inheritance. He held also
that the will set up by the defendant was proved. With
regard to the custom alleged by the defendant, his conclusion
is expressed in the following words: —

#T'hen the Khanadaméadi” (the status of Daim as a resident son-in-
law) “is proved ; this is a recognised custom, that a daughter or her
“ descendants get the inheritance in preference to the collaterals. The
‘“ sgame is the result of the local commissioners’ report and of the evidence
“ of the witnesses for the defendant.”

He thus {found expressly in favour of the existence of the
custom on the basis of which the defendant contended the
plaintiffs must fail; and he accordingly dismissed the action.

From this judgment the plaintiffs appealed to the
Divisional Judge, who affirmed the first Court’s decree with a
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specifi¢c finding bhased on the Riwdj-t-dm in accord with the
District Judge. And he added that “nothing had bheen
proved to contradict this custom "—the custom alleged by the
defendant.

From this decision the plaintiffs preferred an appeal to
the Chief Court. On this appeal the leirned judges held
that the will propounded by the defendant was genuine and
that Daim was, in faet, a Khdnuddmdd ; but they considered
that the finding of the lower Courts was not suilicient for
the disposal of the case and they accordinzly remanded it for
an enquiry as to whether the property left by Shalhamad was
ancestral or self-acquired, what his powers of disposition were,
and so forth—questions, in their Lordsnhips’ opinion, wholly
immaterial if the custom was established. The order of remand
is dated the 16th November, 1905, and the appeal did not come
on for further hearinguntil 1908.

After the remand the matter came before two different
officers. 'I'lie svennd District Judge, under the orders of the
Divisional Judge (not the same Judge who had decided the
first appeal), held an eluborate enquiry practically on the same
points that had been already decided ; his report came betfore
the Divisional Judee, who also went over at considerable length
the same ground.

He put aside the siatements in the Rucdj-i-dm, appa-
rently on the ground that they required to he proved by
instances before any value could be attached to them. With
regard to the cvidence of instances, he thought it referred,
with one exception, to other sections of the community, and
did not apply to the Dahs. The Divisional Judge further held,
in agreement with hi- predece: or, that the plaintiifs had, on
{heir side, failed to rebut the defendant’s allegation as to
the existence of a special curtom relating to the succession of
marvied daughters amonyg the Jabs.

On the return of the case to the Chief Court the appeal
was rebeard by two Juages, one of whom was a party to the
order for remand. The question was “his time confined to
the cxistence of the custom alleged by the defendant; and
tiie learned Judges, being o opinton that the defendant Lad
faild to establish his allecation, reversed the decision of the
first Divisional Jaiye, dat~d the 3rd February, 1904, and
decreed the plamtiffs’ claim.

I'vom this decree the defendant Beg has appealed to His
Majesiy in Council. Their _.ordships cannobt he'p thinking
that, had it not becn overlooked that the main issue in the case
at which the Lower Courts liad arrived at a distinct finding
related to the existenceiof the custom, twelve vears’ ruinous
litigation might have been avoided. 1t may be observed here
that the Judges who decided in favour of the existence of the
custom alleged by [thc defendant appear to bave correctly
apprehended the incidence of tlic onus.

In their Lordships’ opinion the Chief Court ave in
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error in supposing that the defendant did not discharge
the onus that lay on him of establishing the custom he
alleged. Assaming that there is a general custom of agnatic
or collateral succession in default of male issne to the
exclusion of female heirs among the agricultural tribes of the
Punjab, about which the decisions of the Punjab Chiel Court
are by no means uniform, especially in the case of Mahom-
medan tribes who are endogamous, it is clear that the rule is
admittedly subject to a considerable numher of exceptions.
Mr. Rattigan, in his valuable work called “ A Digest of’ Civil
Law for the Punjab,” enumerates the exceptions under
paragraph 23. Sir Charles Roe, himself at one time a Judge
of the Chief Court, in his “Tribal Law in the Punjab,” lays
particular stress on the value of the Riwdj-i-dm as a record
of tribal customs; and, he adds, that “a son-in-law of the
house is a regular institution.”

In the Riwdj-r-dm filed in this case the custom alleged
by the defendants is mentioned in express terms as in force
among the Syeds, Kureshis, and Syals. With regard to the
general body of Jats (in which term the sub-community of
Dabs is clearly included) the custom is simply mentioned as
‘“ that prevailing among the Syals.”

The Riuwdj-i-dm was produced and exhibited as evidence
at the very outset of the case; it is a public record prepared
by a public officer in discharge of his duties, and under Govern-
ment rules; it is clearly admissible in evidence to prove the
facts therein entered subject to rebuttal. In their Lordships’
opinion, the statements contained in the Ruwdj-i-dm form a
strong piece of evidence in support of the custom, which it lay
upon the plaintiffs to rebut, and this, according to the findings
of the Divisional Judges, they failed to do.

In their Lordships’ opinion, the decree of the Chief Court
cannot be sustained, and they will humbly advise Llis Majesty
that it should be set aside, and the plaintiff’s suit dismissed
with costs in all the Courts in India. The respondents must
pay the costs of this appeal.
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