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Lorp DuNEDIN.
Lorp SHEAW.
Lorp SUMNER.
Sir Jorx Epce.
Mg, AMEER ALIL

| Delivered by Lorp SEHAW.]

This is an appeal orviginally bhrought by the detendants
Manng Nyin, since deceased, and Maung Kyaw, from a
judgment and decree of the Chirf Court of Lower Burma in
its Civil Appellate Jurisdiction, dated the 3rd August, 1914,
reversing the judgment and decree of the Chiel Courf in its
Civil Original Jurisdiction, dated the 17th June, 1912. The
matters in suit between the paities have, on a former occasion,
tormed the subject of an appeal to this Board. The judgment
upon that appeal was pronounce:l on the 1lth July, 1911, and
is reported in 38 Indian Appeals, p. S5. The meaning
and effect of that judgment will be presently referred to.

The property which is the subject of the appeal consists
of four different parcels of land situated in Kemmendine, a
suburb of Rangoon. The facts of the case may be briefly stated
thus: The owner of these plots of land was one Ko Shwe
Myaing. On the 20th November, 1901, Myaing, having
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borrowed from Maung Kyin and Ma Ngwe Zan, his wife,
8,500 rupees, to bear interest at 1'8 per cent. per month,
granted an out-and-out couvevance of two of these properties,
which may be called (¢) and (b), in favour of Kyin and his
wife. No possession passed ; interest was paid by Myaing and
repayment of the loan to the extent of 3,500 rupees was also
made. This left an unpaid balance of 5,000 rupees. On the
4th March, 1903, Kyin and his wife obtained payment of
this sum from U Shwe Pe and his wife, and conveyed the
properties (a) and (b) to the latter.

There were two other plots of land, which may be called
(¢) and (d). Kyin and his wife on the 13th February, 1902,
having advanced 11,565 rupees, purchased these properties,
which then also belonged to Myaing, by public auction. No
possession passed. On the 4th March, 1903, Kyin and his wife
transferred these properties to Shwe Pe and his wife in con-
sideration of a payment of 11,000 rupees, 565 rupees having in
the meantime been paid by Myaing. The state of matters
accordingly was that, on the date last mentioned, namely, the
4th March, 1903, U Shwe Pe and his wife became by ex facie
absolute conveyances from Kyin and his wife vested in all the
properties in suit.

Myaing was no party to these later transactions, but there
1s some correspondence showing that his part in the transaction
was that he was desirous of having, and he obtained the benefit
of, a reduction in the rate of interest from 1'8 per cent. per
month to 1 per cent.

Then, on the 20th November, 1905, Myaing conveyed to
the Kyins his equity of redemption. The footing upon which
this deed was granted was manifestly that Myaing, notwith-
standing the absolute conveyances, still considered himself as
only having granted mortgages over his property, and having
therefore an equity of redemption thereon, which he was free
to dispose of.

U Shwe Pe having died, his widow and children brought
this suit for possession of the lands, it being directed against
Kyin and his wife. They resist possession being given, and
maintain in substance that, although the conveyances to U Shwe
Pe and his wife bear to be absolute in form, it was well known
to them that the true nature of the transaction was one of
mortgage upon the security of the properties. In particular, it
is maintained that Shwe Pe and his wife knew that Kyin and
his wife, who purported to grant the couveyvance in absolute
terms, were not 1n fact the owners of the property, but them-
selves only lenders thereon. Thisisan important consideration,
as. will afterwards appear, becanse it amounts to this: that the
transfer, althcugl ex facie of the deeds absolute in form,
was in truth and to ithe knowledge of both parties a transfer
a non domino. The dominus was Myaing, who was not a
grantor. Iu short, the Kyins were pwurporting to sell and the
Shiwe Pes purporting to buy what hoth the nominal sellers and
huyers knew to belong to somebody else.



When the matters in dispute were before this Board upon
a former oceasion, it was dectlel thar evidenes upou the topics
above mentioued conlil he received, hut no inal jwlgment was
given as to the elfeet o Lo given 1o such evidence after its
TecepPLION.

The proof having heen raken, their Lordships are now in
possession of the facts and ol concurrent tindings upon the
most Tmportant of these. It may he w Il fo note lLow this
stands  The learned Judge of the Chief Court (Original Civil
Jurisdiction) puts the matter thus :—

“The evidence in my opinion taken as a whole, coupled with the
conduct of the pursies, shuws that U Myaing and defendant meant their
dealives resulting in Exlibits C and D to be mortgages. It is clear that
U Myuing's object in the negotiations, which resulted in Exhibits A and B,
was to transfer delendant’s mortuage to his relative U Shwe Pe at a lower
rate of interest, aud L' Shwe Pu's letters show he knew this and agreed to
take over a mortga<e.  If he deliberately got deeds of sale executed, it was
a gross fraud on U Myaing, and the evidence is admissible to show this.
He now endeavours to profic by his fraud or has since determined to try
and get the property Ly taking advantage of the old Burmese custom of
taking a sale deed where a mortgage only was contemplated. He cannot
profit by this fraud.

“1 therefore hold that defendants were mortgagees oniy and that
U Shwe D¢ had notice of the fact.”

Upon appeal in the Chief Court (Civil Appeal) the learned
Judges held :

“If, however, evidence is admissible for the purpose of showing what
was the real transaction: the fucts (apart from the evidence which has
been admitted under section 33 of the Evidence Act) would clearly show
that the parties concerned, viz.: U Myainy, defendant Maung Kyin and
U Shwe Pe, all intended that U Shwe Pe and his wife shoold talic a
tiansfer of the detendant’s wortyages in the form of outright sales.”

Upon the non-admissibility of the evicen e reliance is placed
by the respondents upon section Y2 of the Indian Evidence
Act of 1572, It provides that when the terms of a contract,
grant, cr disposition are reduced to writing “no eviden e of
any oral agreement or statement shall be admitted as between
the parties to any such instrument or their representatives in
interest for the purpose of contradicting, varving, adding to or
subtracting from irs terms.” The first proviso is to the effect
that “any fact may be proved which would invalidate any
docuwnent, or which would entitle any person to any decree or
order relating thereto; such as {fraud . . . ., want of [:ilure of
cousideration, or mistake in fact or law.”

Founding upon this section, the respoudents iaintain
that the whole of the evidence led must be rejected. On the
contrary, the appellants maintain that, notwithstanding the
terms of the section, theyv are entitled to set up aud prove the
acts and conduet of the parties us inconsistent with the transfer
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mortgage. They found upon a considerable hody of authority
to that effect, the cases cited being Baksu Lakshman v. Govinda
Kanjiand Another (LL.R. 4 Bombay, p. 594), Hem Chunder Soor
v. Kally Churn Das (ILL.R. 9 Calcutta, p. 523), Rakken and
Another v. Alagappudayan (I.T..R. 16 Madras, p. 80), Preonath
Shaha v. Madhe Sudan Bhuiya (ILL.R. 25 Calcutta, p. 603),
Khankar Abdur Rahman v. Ali Hafez and Others (LL.R. 28
Caleutta, p. 256), Mahomed Ali Hossein v. Nazar Ali and Others
(LL.R. 28 Calcutta, p. 289). The judgment of Mr. Justice
Melville in the first of these cases 1s repeatedly founded upon
in the course of the series, in which that learned Judge
expressly followed the Lnglish equity doctrine as expressed in
Lincoln v. Wright (4 De G. and J. 16) by Lord Justice Turner
thus :—

“The principle of the Court is that the Statute of Frauds was not
made to cover fraud. If the real agreement in this case was that as
between plaintiff and Wright, the transaction should be a morteage
transaction, it is, in the eve of this Court, fraud to insist on the
conveyance as being absolute, and paroie evidence must be aciissible to

prove the fraud.”

In the opinion ol their Lordships, this series of cases
definitely ceased to be ol hinding authority after the judgment
of this Board pronuunced by Lord Davey in the case of
Balliishen Das and Others v. Legge (27 Indian Appeals, p. 38).
It was there held that oral evidence was not adwissible for the
puvpose of ascertainiug the intention of partics to written
documents. Lord Davey cites section 92 of the Indian Evidence
Act, and adds :—

“ The cases in the FEnglish Court of Chancery which were referred
to by the learned Judges in the High Conrt have not, in the opinion of
their Lovdships, any application to the law of India as laid dewn in the
Acts of the Indian Lecislature. The case must therelore be decided on a
consideration of the econtents of -the documnents thewselves, with such
extrinsic cvidence of smrounding circumstanees as wmay he required to
show in what manner the lancnage of the document is related to existing

farts.”

Notwithstanding the decision of this DBoard. however, a
certain conflict of authority on the subject still remains in
India. DBut the respondents rightly refer to Achutaramaraju
and Another v. Subbaraje (LL.R. 25 Madras, p. 7), Mawung Bo
v. Ma Hlaing (3 Lower Burmah Rulings, p. 100), and Datteo
valad Totaram v. Chandra Totaram and Another (LTI 30
Bombay, p. 119), and in particular to the judgment of Chief
Justice Jenkins in the last case. In these the judgment of the
Board, as pronounced by Lord Davey, has becn rightly followed
and applied.

The principles of equity which are universal forbid a
person to deal with an estate which he knows that he holds in
security as if he held it in property. But, to apply the
principles, you must be placed in possession of the facts, and
facts must be proved according to the law of evidence prevailing
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in the particular jurisdiction. In England the laws of evidence,
for the reasons set forth in Lincoln v. T right and other cases,
permit such facts to be established by a proof at large, the
general view being that, unless this were done, the Statute of
Frauds would be used as a protection or vehicle for frands.
But in India the matier of evidence is regulated by section 92
of the Indian Evidence Act, and it accordingly remains to be
asked, What is the evidence which under that statute may be
competently adduced ? The language of the section In terims
applies and applies alone “as between the parties to any such
instrument or their represeutatives in iunferest.”  Wlerever
accordingly evidence is tendered as to a transaction with
a third party, it is not governed hy the section or by the
rule  of  evidence which it contains, and in such a
case accordingly the ordinary rules of equity and good
conscience come into play unhampered by the statutory
restrictions.

Their Lordslips view the case accordingly as having been
dealt with on that footing by their predecessors at the Board.
Thus, while in the course of the judguient of Lord Robson
¢ to evidence whiah wmight be taken

1
1

reference was 1na
‘relating to the acts and conduct of the parties as distinguished
from oral evidence and conversations constituting in themselves
some agreement hetween them,” nothing was decided npon
that head, except that it would give rise to important and
difficult questions under the Indian Iividence Act. That
question has now been settled by their Lordships, adversely 1o
the reception of the evidence.

But the later pussage of the judguent of Lord Robson is
upon a topic mucli more crucial to the situation which the
facts proved in the case admittedly disclose :—

“Their Lordships,” said he, = however, are of opinion thot the case
for the appellants disclosed a chavge of fraud against the respondents in
relation to matters antecedent to thuse deeds, on which wmuch of the
evidence tendered would certainly be material. Thus it is said that the
respondents, or the persons under whom they claim, took absolute
convevances of property rom the appellants with notice thsal they in fact
belonged to a third perscn, namely. the alleged mortgegor, Ko Shwe
Myaing. If this be so, section 92 of the Indian Evidence Act, even if
construed according to the respondents contention, will not avail them.
It is applicable to an instrument “as between the parties o any such
instrument or their representatives in interest,” but it does not pievénu
proof of a fraudulent dealing with a third person’s property, or proof of
notice that the property purporting to be absolutely conveved in fact
belonged to a third person who was not a party to the conveyauce.”

Upon the facts it now turns out quite plainly, and it was,
indeed, admitted 1 argument that, when Shwe Pe took the
conveyance from the Kyins, he knew that it was a conveyance
of property which belonged to JMyaing, and that accordingly
the grant proceeded « non domino. If section 92 applied,
proviso L would seem to he in point, because it would be
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a fraud to insist upon a claim to property arising under such
a transaction, the claimant knowing that the true owner had
never parted with 1t. But, in the opinion of their Lordships,
section 92 does not apply, because the evidence, the admis-
sibility of which is in question, is evidence going to show what
were the rights of a third person, namely Myaing, in the
property, and there are concurrent findings to the effect that
the property was in that owner and not in the Kyins, who
to the knowledge of Shwe Pe never purported to dispose of
it as theirs. If a purchaser for onerous consideration
and without notice had been the grantee under a deed
of absolute conveyance, a totally different set of con-
siderations would have arisen. In the present case, however,
both grantor and grantee were dealing with the property of an
owner who was a third person, who was not in the language of
the statute either a party to the instrument or a representative
in interest of a party to the instrument. The evidence led as
to that third party’s rights is admissible, and, if admissible, is
most relevant. Their Lordships do not hold any doubt upon
the subject of fact, in that respect entirely agreeing with all the
Courts below. It is true that the Court of Appeal felt precluded
by the terms of section 92 of the Evidence Act from agreeing
with the Judge of the Chief Court, but in the opinion of the
Board the section 1s, in the important particular last dealt with,
no bar to the admission of the light on the true situation of
the case.

Their Lordships will accordingly humbly advise His
Majesty that the appeal be allowed, the decree of the Chief
Court in its appellate jurisdiction, dated the 3rd August, 1914,
set aside with costs, and the decree of the Chief Court in its
original jurisdiction restored.

The respondents will pay the costs of the appeal.
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