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[Delivered by Mr. AMEER ALL]

THE sole question involved in this appeal is whether the
detendant-appellant is a ** tenure-holder ” or raiyal as defined
n the Beugal Tenancy Act (VIIT of 1885).

The detendant bolds over 250 acres of land in the village
ot Govalbank, forming part of the plaintiff’'s zemindari in the
district ot Cuttack, under a lease granted by the predecessor of
the plaintift in 1901 to one Gokulananda Chowdhury. In 1907
Gokulananda assigned the lease to the defendant.

The land covered by the lease became about the same time
the subject of * record-of-rights” proceedings instituted by
Government under chapter X of the Act.

These proceedings are taken by the revenue authorities
before special officers for the ascertainment and record of all
rights connected with the land within the ambit ot the enquiry.
At the initial stage of the proceedings the defendant was
entered as a “ tenure-holder,” but subsequently on his objection
the Assistant Settlement Officer recorded him as “a settled
racyat at a fixed rent.”

The present suit has been brought under the provisions of
section 106 on behalt of the zemindur for rectification of the
eniry by recording the detendant as w ¢ tenure-holder.” The
suit was first lLieard by the Settlement Officer, who upheld
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the plalntift’s contention as to the status of the defendant, and
his decision was confirmed on appeal by the Special Judge of
Cuttack. The defendant then preferred a second appeal to the
High Court of Calcutta, which came for hearing before
Richardson, J. The defendant renewed before that learned
Judge his contention that under the terms of his lease he was
entitled to be classed as a raiyat. Richardson, J., accepted
his contention and reversed the order of the Special Judge, the
effect of which was that the entry in the record-of-rights
remained as made by the Assistant Settlement Officer.

An appeal was thereupon preferred by the respondent under
section 15 of the Letters Patent, which came on for hearing
before two Judges of the High Court, Jenkins, C.J., and
Mookerjee, J., who, differing from Richardson, J., held, in con-
currence with the Settlement Officer and the Special Judge, that
the defendant was a tenure-holder. They uccordingly reversed
the order of that learned Judge, and restored the decree of the
lower Courts for the vectification of the entry in the record of
rights.

The present appeal to His Majesty in Council, which forms
the sixth stage of this litigation, is an indication not merely of
the persistency of the detendant, but also of” the valuable rights
that are attached to his claim, for, it he be a tenure-holder,
persons holding under him would have the status of raryats and
would be entitled to acquire, after a certain eflux of time, the
right of occupancy under the Act.  Whereas, if he be o rasyat,
those persons would only be wnder-rawmals, without the privi-
leges or secnrity afforded by the Act to vaiyals.

For the purposes of the Tenancy Act, tenants arve classed
under three heads, viz., tenure-holders, raiyals, and wnder-
ratyats, that 1s to say, tenants holding, whether mediately or
immediately, under raiyals. [laiyals, agamn, ave divided into
three sub-classes, /.., () raryats holding at fixed rates, (b)
occupancy raiyals, and (¢) non-occupancy yamyals.  The
defendant has been entered as a settled ra/yal at a fixed rent,
evidently on the ground that under the lease the rent payable
by him is permanently fixed. But it is to be observed that
fixity of rent is no criterion for the determination ot the point
at issue, for a tenure may be held at a fixed rent equally with a
raryat, holding. The question must, theretore, be decided on
other considerations.

Subsection (1) of section 5 detines a tenure-holder to
mean :—

“ Primarily a person who has acquired from a proprietor or from
another tenure-holder a right to hold land for the purpose of collecting
rents or bringing it under cultivation by establishing tenants on it, and
includes also the suceessors in interest of persons who have acquired such
a right.”

And a ratyat is defined to mean :—

“ Primarily a person who has acquired a right to hold land for the
purpose of cultivating it by himself, or by members of his family, or by
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hired servants, or with the aid of partners, and 1ncludes also the successors
in interest of persons who have acquired such a right.”

Subseetion {4) provides certain rules for determining
whether a tenant is a *“ tenure-holder” or “ ra/yat.””  Clause b}
is Important : it says, *“The Court shall have regard to the
purpose for which the right of tenancy was origmally acquired.”
Subsection (5) is equally important. It provides that where
the area held by a tenant exceeds 100 standard highas (a little
over 33 acres) “ the tenant shall be presumed to be a tenure-
holder until the contrarv is proved.” In determining the status,
thevefore, of a tenant, viz.. whether he is u tenure-holder or a
raiyat, two elements have to be borne m mind, firstly, the
purpose for which the land was acquired, and, secondly, the
extent of the tenure or holding. A close examination of the
definition-clauses makes 1t uite obvious that both these
elements are closely inter-related.  The law assumes the raiyat
to be the actual cultivator of the soil, either by his own labour
or the labour of members of his thmily or by hired labourers,
and 1t asswnes also that ovdinarily a larger area than 100
bijhas would make cultivation by the personal agency of the
tenant improbable. The preswinption provided i subsection (3)
of section 5 15 founded on that hypothesis. .

In the present case, the lund held by the defendant
amounts to more than 250 acres; the statutory presumption
certainly applies to him.  He seeks to rebut it by referring to
the purpose for which the lease was grimted. The terms of the
document have been carefully examined by the Sctulement
Officer, the Special Judge, and the High Court. Their Lord-
ships will, therefore, confine their vemarks to its general
features. It is an ordinary reclamation lease : it leases the land
permanently to the lessee at u fixed rent to cultivate the same,
after making it fit for cultivation at his own expense and by his
own efforts.  In other words, he 1s to reclain the land at his
own expense and bring 1t under cultivation. The sixth clause
makes this quite clear. It says:—

“ You suall, by reserving water and raising baudbs [on the land leased, |
make 1t fit Jor cultivation according to your will, and shall hold the same
by cultivating it or having it cultivated, and you shall be competent to
make such other arvangement or adopt such other convenient steps as you
consider necessary for cultivating the saine.”

The employment of the agency for the cultivation is left
entirely to the option of the lessee ; the land was leased for culti-
vation, that is, for agricultural purposes, but the agency to be
emploved is to be determined by the lessee; he has the power
to establish rawats or under-lease it to others or cultivate it
himselt, if he can. It cannot be said that the purpose is,
primarily or otherwise, that the demised land should be culti-
vated Ly his personal agency. At the best, the lease may be
said to be eqnivocal.  In their Lordships’ opluion, the Higl
Court and the lower Courts were perfectly right to look fo the
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attendant ciroumstances to Judge ol the purpose for which the
lease  was acyuived and  to aletermine  the status of  the
defendant.  Apart frowr the facts appearing i ihe lease to
which the learned Judpes of the High Court have retorred as
mdicating that the Lund was being taken for purposes other
than that of’ personal and direct caltivation as a voiyal. there 1s
the vutstanding circumstance that the Jand was leased to o man
of means who appears to be w resident of another place for
the purpose of reclamation and rendeving fit for cultivation,
the agency to be employed for carrying on the cultivation beinyg
left to his discretion.

Their Lordships think that the presumption under section
103, on which the defendant relies, that an eutry in a record
of rights lmally published © shall he presumed io be correct
until it 1s proved by evidence to be meorrect,” is fully rebutted
by the cireumstances to which the Courts in India have veterred
in arriving at the conclusion that the defendant was a tenure-
holder and notl a raiyei.

Their Lordships wre of opinion that this appeal should be
dismissed with costs and that they will humbly advise His
Majesty accordingly.
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