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In 1863 Debi Das lent 7.700 rupees to Ram Bux on a usn-
fractuary mortgage of his half-share in a mouzah, called Lodha
Mai, in the Distriet of Etah, Debi Das died a good many years
ago, and the present appellunts, the plaintits in the suit, are his
representatives in interest. A swmt was begun in 1877 for
redemption of this mortgage, and a decree was made on payment
ot 6,938 rupees, which sum was brought into Court. Debi Das
appealed on the ground that this sum was not enough, and it
was Increased by a further sum of 8,956 rupees. While the
appeal was pending he had managed to take the money out of
Court, and the mortgagors had then got possession, They paid,
however, no wmore, and accordingly in 1879 their redemption
suit stood dismissed. Debi Das then applied to be, and was
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replaced in possession and, having sued for mesne profits during
the time he was out of possession, he got a decree in 1881, in
execution of which the Court sold the mortgagors’ equity of
redemption at auction. Debi Das, being the buyer, was put
into possession as full owner in 1883.

It might have been supposed that this was the end of the
mortgage of 1863, but, strange as it may seem, this appeal is
now brought to determine upon what terms the appellants, the
representatives of Debi Das, are to be allowed to redeem it, as
mortgagors, some thirty years after be bought i the mort-
gagor’s equity of redemption, as mortgagee. This paradoxical
result has come about as follows.

Debi Das continued in possession of the property as owner
till 1897, and as owner he mortgaged it in 1886 to Sagar Mal.
There is no copy of this mortgage forthcoming. Debi Das got
behind with his payments, and in 1897, on the application
of Sagar Mal, the property was put up for sale. The respondents,
the defendants in the suit, or their predecessors in interest,
bought it and duly obtained possession.

The proclamation of sale was dated the 27th February,
1895. Though Debi Das had bought the equity of redemption of
the 1863 mortgage in 1881 and had had possession of the pro-
perty since 1883, his namne, from indifference or neglect, continued
to be recorded in the revenue papers us mortgagee. This may
account for the wording of the proclamation of sale. The entry
in the column for the description of the property was
“ zamindari property in mouzah Lodha Mai, out of which the
shares entered as holding Nos. 1, 2, and 3 are mortguged with
possession to Debl Das, under a mortgage deed dated the
5th February, 1863.” The columin headed “ extent of interest
of judgment debtors in the property as far as it has been
ascertained by the Court” was filled up thus: “(b) mortgagee
right in a 7 biswa share, entered as holding No. 1 in the
10 biswa mahal patti, Debi Das; (c¢) mortgagee right in a
1 biswa, 9 bisransi, 15 kachwansi share entered as holding
No. 2; (d) ditto, ditto, entered as holding No. 3.7 These
fractions, with another not insluded in the present proceedings,
make up the half share originally mortgaged by Lam Bux. The
appilcation for execution ol the decree for sale had contaimed
a “specification of the property sought to be sold by auction ”
in similar terms and the list of bids and the sale certificate,
dated the 2nd August, 1897, followed the same formula.
It certified that the respondents’ predecessor was declared
to be the purchaser of property, specified as *“ mortgagee rights
in holdings 1, 2, aud 3 in the 10 biswa malial patti, Debi Das.”
The documents were all in regular form. There 1s nothing to
show that there was anything in the mortgage to Sagar Mal to
account for this mode of deseribing the subject matter of the
gale and in the proceedings below Sagar Mal's mortgage 1s
gtated to have been secured on the 10 biswa share, of which Debi
Das bad become proprietor in 1881. Most probably it was the
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resuit of slavishly tollowing the entry in the revenue papers,
which had eeased for many vears past to represent thv true
position of Debi Das towards the property.

The presest smic was begun in 1906 and the plaintiffs
praved, first, a declaration rhat the Court’s sale in 1597 was a
nullity, as it was inoperative to pass the proprietary rights of
Deli Das and he had no mortgasee’s rights to be passed, and,
secoudly, in the alternative, fur vedemption of the mortgagee

vights sold, cidelicct, the rights of Debi Das us mortoagee under
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the mortgage of 1863, being the «nly mortgage he ever held.
This was the begiuning of perplexity.

The assumption was that Sagar Mal, in euforeing a simple
mortgage of his owu, had prevailed on the Court to sell his
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mortgagor’s rights, as mortgugee under a usufructuary mort-
gage, to which lie was a stranger. The plaintiffs asked the Court
to allow them to redeem a mortgaze, which had ceased to exist
nearly a gquarter of’ a century betore, and to redeem it as against
persons who had never been parties to it, and in the process of
redemption their interest would be to contest what their prede-
cessor, Debl Das, himselt had done, and, as his represcutatives,
to require the defendants to account, as if they were the purties
who really vepresented him. In a word, Debi Das prayed to be
allowed to redeem Debi Das and to have lum decreed to aceount
as mortgagee tor the benefit of himsell’ as mortgagor.

This suit has been thrice before the Subordinate Judge, and
has twice been appealed to the High Court. On the first
occasion the Subordinate Judge dismissed the plaintiffy first
elaim for a declaration of the nullity of the sale and granted
the second, the claim for redemption. He subsequently
heavd evidence, took the aceounts, and made a decree for
a final sum.  From this the plaintifts appealed, but on (ues-
tious of account only. The dismissal of their elaim to have
the sale of 1897 declared a nullity they did not contest.
The High Court, on the fiist occasion, remitted the case
to have the accounts retaken, sulject to certain diree-
tions, which they gave. Again the account was taken, and
acain it was appealed.  The present appeal to their Lordships’
Boarwl is against both judgments ot the High Cout, both the
first and the secoud,

Their Lordships are not surprised to tind in the judgments
of the High Court pluin evidence of the emburrassment,
which the learned Judges felt, in afirming a deeree for redemp-
tion of an extinet mortgage by the mortgapee’s represen-
tutives against persons, who had only this much to do with it
that they had managed to vrocure the Court to sell something
for their benefit, which was nothing but a memory of’ the pust,
The choice which the parties laid before the High Court was
a limited one. The present respondents asked that the transac-
tion of 1897 should be construed as a sale of the whole pro-
prietary interest of Debi Das.  The present appellants did not
ask to have it declaved a uullity, as being a sale of non-existent
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interests. They accepted the judgment of the Subordinate
Judge that they should be allowed to redeem these interests,
whatever that might mean. The High Court not unnaturally
thought that they could not hold the sale to have really heen «
sale of the entire proprietary interest in the half share, when
every document connected with it deseribed the subject-matier
as being the specific rights of a mortgagee in that half-share,
but they were careful to go no further. Had they been free
to deal with the arguinent of the present appellants, had they
heard it contended that in effect nothing was sold at all, then
decision might have been otherwise.

Before their Lordships the appellants’ points have been
five. Fivst, on the whole matter, they say that the respou-
dents’ predecessor took nothing by his purchase in 1897. The
rest of the argument is on the accounts. The second point is
that certain patwart’s accounts were improperly accepted and
relied on; the third that an insuflicient sum was allowed to
the appellants for malikana under a condition in the mortgage
that the mortgagee shonld make a certain malikana allowance ;
the fourth that credit should be given to the appellanis in
respect of payments of enhanced revenue cesses upon the
property, and the fifth that interest ought to be allowed
them on the 6,988 rupees, which Debi Das took out of Court
in 1878.

It is a well-settled rule of practice of thenr Lordships’
Board that an appellant, when bringing up the actual decree of
the High Court for review, shall not be allowed to ask to have
it set aside on the ground that it has wrongly accepted a decision
of the Subordinate Court, if he himself has never brought that
decision before the High Court for its consideration. Such a
request would be fair reither to the Court appealed from nor to
the Board appealed to. The High Court ought not to be liable
to have its determinations overruled upon matters never
submitited to it. Their Lordships ought not to be called on to
adjudicate finally upon matters where they have not the advan-
tage of knowing and weighing the view taken by the learned
Judges of the High Court. This has nothing to do with waiting
to question an interlocutory decision until an appeal is taken
from a subsequent final decree. The appellants’ first point
theretore cannot now be raised.

The second point fails /n limine, because by the terms of
the mortgage of 1863 the appellants were bound to accept the
patwari’s accounts, whether they were merely made up on
materials furnished to l:im, as was the case, or were the fruits of
his own independent inquiry, which probably never happens.
The third was disposed of by an agreement between counsel
that an additional sum of 1,000 rupees should be credited to
the appellants in the account over and above what had been
allowed by the decree under appeal, the question of costs not to
te affected by this concession. Irom the fourth point the
appellants are barred on much the same grounds as apply to the
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first. It appears that on the second :.tpl:c'}ll to the J'[if_[h Court
this point was mentioned in the notice of appeal, and the
_?”-}(}_{H!HIH% say ot it that the u[)p("'liunts’ advocate “ stated that
he did not desire to press it,” and so no more is said about it.
Their Lordships think that they must aceept thisstatement. Itis
true that the same learned gentlem:n included this point again in
the present appellants’ petition for leave to appeal to His
Majesty in Council, which is dated ou the very day on which
the judgment of the High Court was given, but m the absence
of any evidence that the judgment was erroncous oun this
point the appellants must accept it, and cannot raise here, by
vay of exception to the High Court’s decree, a point which
Lhey elected not to advance tor the Higil Court's d-termination,

The lifth print vemains. It any regard is had to vhe true
tacts this srgument is not easy to state. In effect 3t is this.
Debt Das now elalis to receive Irom the respondents iuterest
ot a shm of money, which he himself had and enjoyed ever since
1578 and which they never had, or owed, or had anything to do
with at all.  Only by forgetiing the facts aud fixing the mind
on the notional mortgage, which by a fietion is being relecmed in
the present proceedings, is the point intelligible at all. It seems
to amount to what follows,  In 1878 the mortgagees under the

mortgage of 1863 got 6,988 rupees on account of a redemption,

“which is unly now taking place ; therefore they received it over
thirty years too soot; therefore they should not only allow 1t
v account, which they have doue, but should allow over thirty
years interest on it too.  Alternatively, sinee 1878 the prineipal
mortoage moneys under the mortgage of 1863 must be deemed
to have been paid oft in the proportion of 6,988 to 15.944,
and as the enjoyment of the usufiuct by the mortgagees was
conceded ouly 1w consideration of the continuance of the
mortgage loan, the enjoyment should be reduced pro tanto from
that date; n strictuess, on redemption a part of the rents
and protits collected should be returned or credited in account
to the mortgagors i the above proportion, but for simplicity’s
sulie interest at a suflicient rate will do as well. Oue cannot,
however, help remembering here that the persons, who are asked
to repay these profits are the respondents, whose predecessors
never collected them or bad anything to do with them, and that
the persons to whom theyv are to Le repaid are the successors of’
Debi Das, who collected and enjoyed them and probably
bequeathed them 1o the appellants, but this inconvenient
reminiscence is for present purposes outside the hypothesis.

To the first way of putting the matter their Lordships
reply, as the High Court replied, that interest depends cv
contract, express or implied, or on some rule of law allowing it.
Here there 13 no express contract for interest aud none caun be
implied, and no circumstances less capable of justifyiug the
allowance of interest as matter of law can be imagined. The
mortgage of 1863 13 the answer to the second view. It treats
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the usufruct as a whole, as a remuneration for the loan or any
part of it, so long ss it remains outstanding. The words are—

“Interest on the mortgage money has been agreed to be considered
equal to the amount of profits, i.e., the mortgagee shall not claim interest
on the mortgage moncy, nor shall I the mortgagor claim protits of
the village. . . . . The mortgagee shall be the owner of profits, and
liable for loss after payment ot the Government revenue, patwart rate,
chaukidar cess, and village expenses and, with the exception of
the ‘malkana’ allowance mentioned above, I shall not at all claim
anything clse.  When 1 pay the whole of the mortgage money mn a
lump sum . . . . the property shall be redeemed. During the period
(of the mortgage) T shall in no way raise any dispute or ofter any
obstruction to the mortgagee in making collections from the tenants
of the willage.”

Their Lordships will humbly advise His Majesty that, by
consent of the parties, the decree of the High Court, dated the
6th November, 1912, should be varied by allowing credit to the
appellants for an additional sum of 1,000 rupees, but that other-
wise the decrees under appeal should be aflirmed, und that
these appeals should be dismissed with costs.
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