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[Delivered by ViscouNT HALDANE.]

This appeal is brought from two judgments of the Chief
Court of the Punjab and a decree following on them, which
affirmed a decree of the Subordinate Judge of Hissar. In the
litigation out of which the appeal arises the respondents were
plaintiffs. They claimed to have validly exercised a right of
pre-emption over certain lands which the respondent Mrs. Forbes,
who was made a defendant only formally, had sold to the appellant.
Into the details of the transaction it is not necessary to enter at
great length, for their Lordships are of opinion that the case
must be disposed of on a principle governing procedure which will
appear presently. It is sufficient to state that Mrs. Forbes sold to
the appellant her proprietary rights in the subject matter of the
suit, two villages called Mauza Kagsar and Mauza Jamni Kera, by
a deed of sale on the 2nd October, 1912, The price, Rs. 42,000,
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was paid, and the appellant-took possession. Shortly afterwards
the respondents other than Mrs. Forbes sued the appellant to set
aside the sale and for a decree for possession of the former of the

two mauzas on payment of Rs. 15,000. They claimed that they
were Gaur Brahmans by caste, and were occupancy tenants of
that village and members of an agricultural tribe of the village
within the meaning of the Alienation of Land Act, XTIII, of 1900
of the Punjab. They further alleged that no formal notice or
information had been given to them of the proposed sale of the
village, which sale had been completed secretly and collusively,
and that they were entitled to a right of pre-emption. Among
other defences raised by the appellant was this, that in reality the
plaintiff respondents were suing on behalf of third persons who had
no right to purchase the village, and that in consequence no
such right of pre-emption could be asserted on the part of the
persons suing.

The learned Subordinate Judge tried a number of issues in
the suit, which raised, among others, the question whether the
plaintiffs were suing for their own benefit and had a right of
pre-emption. In the end he found in favour of the plaintiffs on
all the material issues, including those raising the questions just
referred to. The present appellant then appealed to the Chief
Court of the Punjab. A Division Bench of that Court, consisting
of Scott Smith and Leslie Jones, JJ., reversed the judgment of
the Subordinate Judge, holding that the plaintiffs’ claim for pre-
emption was really one on behalf of third persons who had no
such right. They had allowed, as an additional ground of appeal,
the contention to be brought before them that the suit had heen
instituted in the interests of third persons who were non-agricul-
turalists and had on that account no right of pre-emption, and
had given leave to the defendant to adduce further evidence on
the point, including the records of certain proceedings. In the
result they allowed the appeal, holding that because the plaintiffs
were not suing for themselves alone, but for themselves in con-
junction with other persons, their claim to pre-emption was not
maintainable. The plaintiffs then applied, under Order 47, Rule I,
of the Code of Civil Procedure, 1908, for a review of the judgment
of the Division Bench, on the ground that the Division Bench
ought not to have admitted the additional ground of appeal, and
that the learned Judges were misled into holding that the facts
found by them disentitled the plaintiffs to a decree.

The application for review came before the same Chief Court,
not constituted as before but differently. At the second hearing
the Division Bench was made up of Wilberforce, J., another Judge
of the Chief Court, and Scott Smith, J., who had sat at the pre-
vious hearing. These learned Judges held that the previous Divi-
sion Bench was right in admitting the additional evidence, espe-
cially as no objection had been taken by the plaintiffs to its
admission, and that that Bench did right in considering it. But
the second Division Bench thus newly constituted then proceeded




to deal on the merits with the judgment brought before them
under the Code for review, treating the view of the law taken by
the previous Division as mafter that was open to them as if on
an appeal. Thev held that the previous decision of the case had
““ proceeded upon an incorrect exposition of the law.” Accepting
on this ground the application for review, they directed the
“appeal to go before the Bench for their decision.” In accord-
ance with this direction the case was heard by a Division of the
Chief Court constituted of Wilberforce, J., and another Judge
who had not previously heard it. Le Rossignol, J. These learned
Judges considered certain other grounds of appeal which had not
been decided by Scott Smith and Leslie Jones, JJ., being
immaterial in the view which they had taken. They decided
these points adversely to the appellants and then followed the
decision of Wilberforce and Scott Smith, JJ., at the second hearing
by the Chiet Court, and dismissed the appeal.

It will be observed that the question with which their Lord-
ships have to deal is one concerned not with appeal to a Court of
Appeal, but with review by the Court which had already disposed
of the case. In England it 1s only under strictly limited circum-
stances that an application for such a review can be entertamed.
In India, however, provision has for long past been made by
legislation for review in addition to appeal. But as the right is
the creation of Indian statute law, it is necessary to see what such
statutory law really allows. The law applicable to the present
case is laid down by Order XLVII, Rule I, of the Code of Civil
Procedure 1908. This Rule is enacted in the following terms :—

“ Anv person considering himsell aggrieved, {a) by a decree or order
from which an appeal is allowed, but from which no appeal has been pre-
ferred, (D) by a decree or order from which no appeal is hereby allowed, or

(¢) by a decision on a refereénce from a Court of Small Causes, and who,

from the discovery of new and important matter or evidence which, after
the exercise of due diligence, was not within his knowledge or could not he
produced by liim at the time when the decree was passed or order made, or
on account of some nustake or error apparent on the face of the record, or
for any other sufficient reason, desires to obtain a review of the decree
passed or order made against him, may apply for a review of judgment to
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the Court which passed the deerce or made the order.”
By Rule V of the same order it is provided that—

" Where the Judge or Judges, or anv one of the Judges, who passed
the decree or made the order a review of which is applied for, continues
or continue attached to the Court at the time when an application for the
review 18 presented, and is not or are not precluded by absence or other
cause for & period of six wonths next after the application from coosidering
the decree or order fo which the application refers, such Judge or Judges
or any of them shall hear the application, and no other Judge or Judges of
the Court shall hear the same.”

Their Lordships observe that Wilberforee, J., was not one of
the Judges who passed the decree or made the order reviewed.
Thev understand that Leslie Jones, J., was precluded by absence
from sitting. But this circumstance makes no difference to what
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is prescribed by Rule V. It is clear that Wilberforce, J., was
precluded by the language from hearing the application, and this
in itself would be a fatal objection to the judgment in review. The
Court of Review had to be composed of Scott Smith, J., alone,
a circumstance not without importance for the larger con-
siderations which follow.

But larger considerations present themselves. The Order
re-enacts with important variations legislation on the subject of
review which has been in operation for a long time past.

Tf their Lordships felt themselves at liberty to construe the
language of Order XLVII of the Code of Civil Procedure 1908
without reference to its history and to the decisions upon it, their
task would not appear to be a difficult one. For it is obvious that
the Code contemplates procedure by way of review by the Court
which has already given judgment as being different from that
by way of appeal to a Court of Appeal. The three cases in which
alone mere review is permitted are those of new material over-
looked by excusable misfortune, mistake or error apparent on the
face of the record, or ““ any other sufficient reason.” The first
two alternatives do not apply in the present case, and the expres-
sion ‘ sufficient,” if this were all, would naturally be read as
meaning sufficiency of a kind analogous to the two already
specified, that is to say, to excusable failure to bring to the notice
of the Court new and important matters, or error on the face of
the record. But before adopting this restricted construction of
the expression ‘ sufficient,” it is necessary to have in mind, in the
first place, that the provision as to review was not introduced into
the Code for the first time in 1908, but appears there as a modifica-
tion of previous provision made in earlier legislation ; and, in the
second place, that the extent of the power of a Court in India to
review its own decree under successive forms of legislative provi-
sion has been the subject of a good deal of judicial interpretation,
not, however, in all cases harmonious. That the power given by
the Indian Code is different from the very restricted power which
exists in England appears plain from the decision in Charles
Bright and Co. v. Sellar (1904, 1 K.B., 6), where the Court of
Appeal discussed the history of the procedure in England and
explained its limits. .

Turning first to the earlier forms assumed in Indian legisla-
tion on the matter in question, their Lordships observe that the
Bengal Regulation XXVI, of 1814, by Section 2, confers on the
Courts there mentioned a power of review analogous to that
under consideration, excepting that the expression “ otherwise
requisite for the ends of justice ”” is added, an expression which
may have been regarded as enlarging the scope of the word
“ sufficient,” used as it was in much the same way as in the present
Code, The expression ““ requisite for the ends of justice ” is again
introduced in Section 8 of the Code of Civil Procedure of 1859.
But in the Code of 1877 the language is varied, and the law is
enacted in substantially the more restricted words in which it is




enacted in the Code of 1908. Upon the construction of the lan-
guage used from time to time by the legislature, there has been
much divergence of judicial opinion. For example, even on the
wider words in the Code of 1859, the High Court at Calcutta in
the case of Roy Meghraj v. Becjoy Gobind Nurral (I.L.R., 1 Cal,,
197) adopted the restricted construction, and laid down emphati-
cally that there could be no rehearing for the purpose of seeing
whether a different conclusion on the merits shonld be adopted.
On the other hand, in Nussecrooddeen Khan v. Indurnarain
Chowdhry (5 Weekly Reporter, Appellate High Court, Caleutta,
93), the majority of the Court appear to have considered that the
wider meaning should be attributed to the language.

Their Lordships have examined numerous authorities, and
they have found much conflict of judicial opinion on the point
referred to. There is plainly no such preponderance of view in
either direction as to render it clear that there is any settled
course of decision which they are under obligation to follow.
Some of the decisions in the earlier cases may have been influenced
by the wider form of expression then in force, and these decisions
may have had weight with the learned Judges who, in cases turning
on the subsequent Code, had regarded the intention of the legis-
lature as remaining unaltered. But their Lordships are unable to
assume that the language used in the Codes of 1877 and 1908 is
intended to leave open the questions which were raised on the
language used in the earlier legislation. They think thkot Rule
1 of Order XLVII must be read as in itself definitive of the limits
within which review is to-day permitted, and that reference to
practice under former and different statutes is misleading. So
construing it they interpret the words “any other sufficient
reason = as meaning a reason sufficient on grounds at least analo-
gous to those specified immediately previously. Such an inter-
pretation excludes from the power of review conferred the course
taken by the second and third Division Benches, composed of
Wilberforce, J., and Scott Smith, J., and by Wilberforce, J., and
Le Rossignol, J., respectively. The result is that the judgments
given by these two Division Benches ought to be set aside, and
that of the Bench of the Chief Court composed of Scott Smith, J.,
and Leslie Jones, J., restored, so that the suit will stand dismissed.
The respondent-plaintiffs must pay the costs here and in the
Courts below.

Their Lordships will humbly advise His Majesty accordingly.
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