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Gajadhar Mahton - - - - - - - Appellant

Ambika Prasad Tewari and others - - - - - Respondents

FROM

THE HIGH COURT OF JUDICATURE AT ALLAHABAD.

JUDGMENT OF THI: LORDS OF THE JUDICIAL COMMITTEE O THIE
PRIVY COUNCIL perivereD THE 13tH MARCH, 1925.

Present at the Hearing :

LorD SHaw.
Lorp Carson.
Sir JonN EpGE.
Mr. AMEER ALL

[ Delivered by Mr. AMEER ALL]

This is an appeal from a judgment and decree of the High
(‘ourt of Allahabad dismissing a suit brought by the appellant
for the enforcement of a mortgage executed in his favour by
one Jai Gobind Tewar1 on the 28th of August 1907. Jai Gobind
Tewari was a member of a joint Hindoo family subject to the
Mitakhshara and apparently managed the family business.

The suit was brought before the Subordinate Judge of Basti
against all the members of the joint family ; and some transferees
of part of the property were joined as defendants.

The plaintiff who is a moneylender alleges that Jai Gobind
Tewari had borrowed from him two sums of money which in the
aggregate amounted to Rs. 2715 on two bonds, for legal family
necessity, and for this amount he passed the mortgage bond in
suit.
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The defendauts 3 to 6, who alone contested the suit, urged it
was not for lecal necessity or family benefit as the plaintifi
alleged.

The Subordinate Judge decreed the plaintifis claim for sale
of the morteaved property under Rule 1, Order XXXITV of
the (‘ivil Procedure Code.

The Hioh Court on appeal came to the conclusion that the
onus was on the plaintifi to establish legal necessity in order to
bind the joint family by the acts of Jal Gobind and that he had
failed to prove such necessity. They accordingly dixmissed the
claim.  The plaintifl has appealed to His Majestv in Council
from this order of dismissal.

Their Lordships have heard learned Counsel for the appellant
at considerable length and thev find themselves in agreement
with the Iligh Court in holding that no legal necessity is established.
The principle applicable to a case where it is sought to hind the
joint family by the acts of the managing member has been clearly
enunciated by lLord Justice Knight Bruce n the case of
Hunoomanpersauwd Pandoy v. Mussiomat Babooee Mnraj Koonweree
(6 Moore’s 1.\, 393).

Thewr Lordships think that the decree of the [Tigh Court 1s
right and that the appeal should be disnissed.

But it has been contended that even if the joint family is not
hound bv the morteage ereated hy Jai Gobind Tewari, he 1s liable
on the personal covenant for the debt contracted hy him. No
such case was made in the plaint or urged before the High Court,
nor is anv such case made in the grounds of appeal before their
Lordships or 1n the case as originally lodged by the appellant. The
claim was for a mortgage decree.  According to Counsel’s statement
it was only when the oppeal came into his hands that the idea
of a decree on the personal covenant occurred to the plamtifi's
advisers. Their Lordships are of opinion that having regard to the
circumstances of the case the claim for a simple money decrec
against Jal Gobind urged hefore the Board cannot be entertained.
No such decree could be made without an amendment of the
plaint : and although it is in their Lordships™ discretion to allow
an amendment even at the last stage. thevy do not think that this
18 a case in which that diseretion should be exercised.

As regards the respondents’ costs they appear to have lodged
a case put did not appear at the hearing.  They are clearly entitled
to their costs up to that stage. The rule in such circumstances
1s stated in Mr. Norman Bentwich's = Practice of the Privy Counci)
in Judicial Matters 77 on page 337 as follows :

When respondents lodged a case, but did not appear at the hearing,
the appeal was dismissed with eosts to be parl to respondents down to
the lodging of the cases, and ordered to be paid out of the deposit placed in
the registry as security.”

Their Lordships will humbly advise his Majestv to dismiss
the appeal with costs to the respondents up to the lodging of the
case.







In the Privy Council.

GAJADHAR MAHTON

AMBIKA PRASAD TEWARI AND OTHERS.
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