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Privy Counoll Appeal No, 16 of 1926,
Omanhene Kweku Dua III .., ”o.vo ese  eue Ai)pellant
Ve
Omanhene Kwamin Tandoh 4. ese e¢es aeee Respondent
From

TH: SUPRTME COURT (F THS GOLD COAST COLONY,

JUDGMENT QF THE LORDS (I THE JUDICIAL COMMITTEE OF THE
PRIVY COUNCIL, delivered the 15th NOVIMERR, 1927,

Present at the Hearing: |
Lord Buolmaster,
Lord Atkinson,
Lord Carson,
Lord Darling.
Lord ‘laxrrington of Clyffe,
/Delivered by LORD BUCKMASTRR, /

In territory, slleged to have onoce formed pert of the realm
of the King of Ashanti, there are oertain lands oontaining about
105 square miles, whose western and eastern boundaries are respectively
the Subure and the Kylara streams,

For many ycars past these .lands hove been ocoupled by members of ’che‘
Sefwhl~Bekwai tribe, whose chieftain Omanhene Kweku Dua ITI, %s, eas
representative of hls people, the plaintiff in this aotion and the
appellant in thils appeaél..

It appears that these lands are ohiefly forests, whose value
lay in the big game and edible snails whioh they supported and the rubber
they produced., ﬁpon them the Bokwais have established Willages and maintained
themselves without any extensive agrioultural operations until about 1916,
when, in response to the representations of the Government, they proceeded
to plant and oultivate cocoa trees, These trees take some four or five
yoars to become productive, and in 1920 or thereabouts, as the trees began

to bear, the respondent, who is the head of the Sefwl-Tioso tribe living
/on
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om the west side of the Subure, sent messengers to ooll,eot tribuﬁe
in respéct of the cooos, claiming that the land belonged .t his ppople.
Th:l.s olaim the appellant refused to reoognise and inatitutﬁd these
pro_oead:l.ngs, olaiming damages for trespass and an injmmtion'._ He suooceeded
befqre the Judge of first instance but failed in the Pull Court, and hence
this appeal, |

Their Lordships are olearly of opinlon that the facts proved and
adnitted ostablish that the Bekwai people are in possession of the disputed '
land, ami ‘this fagt throws upon the respondent the burden of proving hig
title, .Th_e triel did not prooeed striotly upon this line, but fha p‘l.aint:Lff
in the first instence 0glled ewldence to support the right of the Bekwais,

" and the defendang angperedy this is, howover, .j.mmatez-ial.- The real question
is, Did the g¢videncc rebut the m ;a.oio titie of the Bekwals ghown by

' poamsion? The learned Jwige who tried the oaae thought that it did not,

and yelied upon thc evidenoe of qone Yaw Atwidei, the chief linguist sent

by the ohief of the Lantmmx ‘tribe, who are in the position of overlords over
both the plaintiff and defendant, This evidenoe w8 tradltional handed

| down by one ohlef lingulst to another, and as a tradition there is no reason
to think it was not fairly given, .But tradition, though of great value when
su_pportea by aotion and-faot_s'_,' becomes of lesséned consequence whon brought
into qollj.sioﬁ with a series of definite incidents inexplicable if the troditic
be regarded as aocurate, In the-present case their Lordships think thot the
learned Judge who tricd the caso hay failed to give due weight to this
oonsideration and has not suffioiently regarded the lmportance of the
aoppesing faoté ﬁﬂ-o}; their Lordships will proceed to examine,

There is evir..l,enoe on both sides to show thaf "if tribute is olaimed,
it indjcates that the people living on the lond do not own it." These
words are taken from the evidence of Kobina Ackah, the next man to the
Omanhene of Bél.cw«;si, and the first wltness for the plaintiff, It is, indeed,
dended by Ewesi Buachi, another of the plaintiff*s witnesses, though he
sgems to admit it in a@ross-oxamination; but it is gup?o;te@ by Kwamin Aidoo
and Kweku Minta, defendant's witnesses, the last of whom says:i-

- vIf s_.'Wioso man sottled on the disputed territory, he would not \

have to joy tyibute to defendant, but Bolwel poople, belng, . ot
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subjects of another chief must pay tribuke.”
This evidence 1is in acoordance with the remsan of the matber, end
thelr Lardghips accept 1s as a true statement, indeed, 1% is not challenged
on the Judglent of any of the Judges, |
If, therefore, it is proved that tribue has in fact been oonstantly
pald to the deferdant by the Belwal people who live upon this land, the
plaintiffts case must fails
4Now the evidenoe in support of this payment being made is very strang.
Up %o the planting of the coagoa trees, rubber and snaeils and portions
of wild pggata appear tQ have heen the iny subjeots on which tribute was
levied, but in respect of thess it 1s stated to have been constantly
ool;.qqteq.. Kweku Duku, whe is a Bekwal, and whose evidence the learned
Tzd.a.;l. Judge thqu_gpt might have been ﬁia,,a,s_ed by 11l-feeling, states the
peyment distinotly. He says:i- o
NI know Erohi Vury, Bulu Rubber is made there, apd tribute sent
to defondant, .I_(wes:l. Mansah guogeeded Attah on this land. He, %00,
pald tribute to_ defendant, I suocceeded Kweskl Mensah, I pey
tribute to def‘endaﬁt.“ ' |
Did -.his evidence stand a}pm, the fact that it was not accepted at
the triaJ_. would have bhe greatest weight against its acceptance now, but
it 1s corroboratcd by scveral witnesses, by Kwamim Aidooy, by Kwesi Nkua
and Kofi Niua and Kwcku Minta, These last two witnesses arg of great
1anortanoe, as they speak to the actual oolleotjjon of the tribute,by themaelve;i,
axﬁ in t};_e cage of thc former he identifies as prosent at the trial one Kwesd
Egyaku, a son of Esse]_., a Bel;wai man, and the head man of the distriot of
Sorano, as the man who carried the snalls oollected as tribute from Sorano,
om.a-of the villages in dispute, a.nd neither Essel nor his son is called in
oéntradio.tion.'
ﬂth the excecption of Kweku Duku, the learned Judge nowhere definitely
disoreddts this ovidence, though the appellant strongly urges that the faot
that the plaintdff'g agse was ageepted involves this qonglusion,
The Board are, however, unable to find that the learmed Judge ever ¥
congidared in detail the evidenoe as to tribute, and ocertainly nowpepe
/decddes



deoldes In tewms that it was false,

The evidenoe of ownership of the lands by thé defendant whioh
is thus afforded is strengthened in certain respects, Some witnesses spenk
of the payment of definite sums of &1, 2s, Gy Bekwal familics for permission -
$o settle, and there is further evidence of one Andoh’ Konto, who asssrts
he pbéained from the d:fcndant and wopked a gold conoesslon in Soremo, This
faot, though disputcd, is apperently a.ooé_pted at the ti'd.al; though oommont
is rightly made on the oiroumstance that no oomession'is produced, |
This omlssion robs the evidonce of its full value, and the Board do not
therefore treat 1t as doing more than showlng the axeroise of an obvious
aot of ownership YW - the defendant. | |

There 1s, finally, the evidence as to collection of sums for the
Red Cross, In a most praiseworthy e ffort to testify their loyalty to the
Enpire in ’d.mes of great difficulty, sums of money were subscribed by, among
othera, the Bekwal people ldiving on this tervitory for the Red Crosa-,'and were
peid by them to Nof® Nkua, a sub=ghlef of the Wioso chief, Their Lordshipa
regard this o._é a matter of interest rathe} than evidence, for striotly it is
inadmisgible and has no value in this dispute. ‘
| Their Lordships think, however, that the other matters alreaa&
mentioned cstablish acts of ownership whioh, if the evidence be accepted,
is conoclusive in doferdant's favour, They much regrot that, regarding this
point, they have not the advantage of a definite finding of the learnmed Judge,
who, 1n their opinion, confined himself too closely to the evidence of
history and tro.ditiox_l_, but in the absence of this 'guidanoe they are of '
opinion it must be accepted and the appeal must fail. .

This opinion, thez_j_efore, confirms the Judgment of the Full Court, but
for different regsonsy They eppoar to have been greatly impressed by the
ovidence of Distriet Commissioner Ross, who, in 1915, enquired into the ﬁvhole
question of this bﬁu.miary. His statement is oontained in a letter dated
13th Pebruary, 1915, made evidenoe by his answers to interrogations adwinistered
in the oourse of further investigatia.. which the Full Court directed,

| Their Lordéh:l.p_s think thet tvo muoh importance may have bcen attached

to this letter, The imwestigatlon Mr, Ross made was not in the exercise

/of



Se

of any Judicial funotions he possesnéd, nor does there appear any evidenoe
of agreement between the parties to submit the dispute to hls determination,
Such agreement was intferred and not proved, but 1t does contain an admissior; -
by the then Omanhene of tho Bekwails = toat the boundary is as the defendant
asserts, but such adimission was not made in judiaial profeedings and does
not go far, Their Lordghips have not overlooked the fagts that one of tho _
chief places of worship of the Bekwais is on the ground in quesbion; nor
the argumont based on the inability of tie Wioso chief t0 arosa a stream, but
arguments based on thcse oonsiderations are insufficient against the
evidence above mentioncd., It 1s on the grounds affordedlby this evidonce
that their Lordships think this appeal must fall and be dlamissed with
costa, and thoy will advise Hid Majesty to that effect,

They desire to add that this decision does not touch the question
of whether tributc is in faot leviabls on gocoa trees, nor if it be leviable,
what is its truc mcasurc. Though the oloim to this tribute was the oauée
of the action, thcse questions have never been the subjeot of‘ inquiry;

this aotion asked for title to land, and that aotion has failed,






