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IN THE SUPREME COURT OF CANADA

On Appeal from the Exchequer Court of Canada
Toronto Admiralty District

BETWEEN:

THE SHIP “ROBERT J. PAISLEY,”
(Defendant) Appellant,
—and—

JAMES RICHARDSON & SONS LIMITED,
(Plaintiff) Respondent.
10 AND BETWEEN:

THE SHIP “ROBERT J. PAISLEY,”
(Defendant) Appellant,
—and—

CANADA STEAMSHIP LINES LIMITED,
(Plaintiff) Respondent.

STATEMENT OF THE CASE

This is an appeal from the judgments at trial of The Honourable Mr.
Justice Hodgins, Local Judge in Admiralty of the Exchequer Court of Canada,
Toronto Admiralty District, delivered the 20th day of March, 1928, in favour

20 of the Respondents, condemning the Appellant and its bail in damages to be
assessed by the Registrar, and in costs.

{Z‘" thize
rchequer
Court of
Canada.

No. 1..

Statement
of the Case.
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RECORD OF PROCEEDINGS

Parr 1.
WRIT OF SUMMONS IN REM
No. 867
IN THE EXCHEQUER COURT OF CANADA
BETWEEN:
JAMES RICHARDSON & SONS LIMITED,
Plaintiff,
—against—
“PAISLEY” 10
“THE SHIP”

ACTION FOR damage by collision.

George the Fifth by the Grace of God, of the United Kingdom of Great
Britain and Ireland, and of the British Dominions beyond the Seas, King,
Defender of the Faith, Emperor of India.

TO THE OWNERS and all others’ interested in “TuE SHip PalsLEY,”
her cargo and freight.

WE COMMAND YOU, that within one week after the service of this
Writ exclusive of the day of such service, you do cause an appearance to be
entered for you in our said Exchequer Court of Canada, in the above named 20
action.

AND TAKE NOTICE that in default of your so doing the said action
may proceed and judgment may be given in your absence.

GIVEN at Toronto in our said Court, under the Seal thereof, this sixteenth

day of December, 192 .
“JOHN BRUCE”
District Registrar

The Plaintiff as owner of cargo on board the ship SASKATCHEWAN, claims
the sum of $60,000.00 against the ship PaisLey for damage occasioned by a
collision which took place in Owen Sound Harbor on the eighteenth day of 30
January, 1927. And for Costs the sum of $100.00.

This Writ was issued by CASEY WOOD & CO. of the City of Toronto,
in the County of York, Solicitors for the Plaintiff whose head office is at the
City of Kingston.
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WRIT OF SUMMONS IN REM Becnaquer

Court of
Canada.

IN THE EXCHEQUER COURT OF CANADA No. 3.

Writ of
Respondent

BETWEEN: Steamship

CANADA STEAMSHIP LINES LIMITED,
Plaintiff,
—against—

“ROBERT J. PAISLEY”
“THr Suie.”
ACTION FOR damage by collision.

10 George the Fifth by the Grace of God, of the United Kingdom of Great
Britain and Ireland, and of the British Dominions beyond the Seas, King,
Defender of the Faith, Emperor of India.

TO THE OWNERS and all other interested in “"THE Suip” “RoBERT J.
PaisLeEy.”

WE COMMAND YOU, that within one week after the service of this
Writ exclusive of the day of such service, you do cause an appearance to be
entered for you in our said Exchequer Court of Canada, in the above-named
action.

AND TAKE NOTICE that in default of your so doing the said action
20 may proceed and judgment may be given in your absence.

GIVEN at Toronto in our said Court, under the Seal, this twenty-eighth
day of December, A.D. 1927.

“JOHN BRUCE”
District Registrar

The Plaintiff’s Claim, as owners of the 5.5. SAskATCHEWAN the sum of

$7,500.00 for damages occasioned to the said S.5. SASKATCHEWAN as a result

of a collision in the Harbour of Owen Sound, Ontario, on January 18th, 1927,

caused by the negligence of the defendant Ship. her owners, servants or agents.

The Plaintiff reserves recourse against the Defendant for any amount

30 additional to the amount claimed for which they may be liable as a result of
the said collision. And for costs £50.00.
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This Writ was issued by Rowell, Reid, Wright & McMillan, of the City

of Toronto, in the County of York, Solicitors for the Plaintiff who carry on
business at Montreal, Que.
All documents required to be served upon the said Plaintiff in the action
may be left for him at 38 King Street, West, Toronto.

PRELIMINARY ACT OF THE RESPONDENT
James Richardson & Sons
Limited

. The names of the ships which

came into collision, and the
names of their masters.

The time of the collision.
The place of the collision.

The direction and force of the
wind.

5. The state of the weather.
6. The state and force of the tide,

or, if the collision occurred in
non-tidal waters, of the current.

. The course and speed of the ship

when the other was first seen.

8. The lights, if any, carried by her.

10.

11.

12

The distance and bearing of the
other ship when first seen.

The lights, if any, of the other
ship which were first seen.

The lights, if any, of the other
ship, other than those first seen,
which came into view before the
collision.

The measures which were taken,
and when, to avoid the collision.

S. S. SASKATCHEWAN, in charge of
Wm. Cornett, Shipkeeper; SS.
RogerT J. PaisLEY; (name of Mas-
ter unknown).

January 18, 1927, at about 10:15 in
the forenoon.

In Owen Sound Harbor, south of the
elevator.

None.
Clear.

None.

The SS. SASKATCHEWAN was moored
along the starboard side of the SS.
DrummonD in the elevator slip in
Owen Sound Harbor, heading about
west by north.

None.

A few feet off the starboard side of
the SS. SAskATCHEWAN, being
backed away after the collision.

None.

None.

None,

10 .

20

30
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30

13. The parts of each ship which
first came into collision.

14. What fault or default, if any, is
attributed to the other ship.

5

The port anchor and/or port bow of I e er
the ParsLEY and the starboard side Sourt;of

of the SASKATCHEWAN somewhat yo 1.

forward of amidships. Repop mare
Respondent
James

Failure to have proper or sufficient §50>Timnes
crew and equipment; failure to have (ontinuea.
steam to handle lines and anchors;
failure to employ proper or sufficient
tug or tugs; failure to properly
direct the tug which was employed;
failure to come to a proper under-
standing with the tug as to conduct
of shifting operation; failure to se-
cure the vessel to the elevator dock;
negligent and improper handling of
lines; navigating with anchor in
improper position; failure to have an
anchor or anchors ready to let go;
failure to let go an anchor or
anchors; failure to keep proper look-
out; navigating improperly and at
excessive speed; failure to keep clear;
breach of the Rules of the Road of -
the Great Lakes, particularly num-
bers 37 and 38.

DATED at Toronto this 9th day of January, A.D. 1928.

PRELIMINARY ACT OF THE RESPONDENT
Canada Steamship Lines Limited

1. The names of the ships which
came into collision, and the
names of their masters.

2. The time of the collision.
3. The place of the collision.

4. The direction and force of the
wind.

CASEY WOOD & CO.,
330 Bay Street, Toronto 2,
Solicitors for the Plaintiff.

No. 5.
Preliminary
Act of the

1. SS.  “SASKATCHEWAN — Wm. fjeamship
Cornett; SS. “RoBERT J. Pals- Mmited:
LEY — (Master’s name un-
known).

2. About 10:15 A.M., January 18th,
192 .

3. At the south end of the elevator
slip at Owen Sound, Ont.

4. No wind.
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Canada.
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Act of 4

Respondent,
Canada
Steamship
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Limited.

(continued).

. The state of the weather.
. The state and force of the tide

or, if the collision occurred in
non-tidal waters, of the current.

. The course and speed of the ship

when the other was first seen.

8. The lights, if any, carried by her.

10.

11.

12.

13.

14.

. The distance and bearing of the

other ship when first seen.

The lights, if any, of the other
ship which was first seen.

The lights, if any, of the other
ship, other than those first seen,
which came into view before the
collision.

The measures which were taken,
and when, to avoid the collision.

The parts of each ship which
first came into collision.

What fault or default, if any,
is attributed to the other ship.

. Clear.

6. None.

“SASKATCHEWAN"’ moored along

~ starboard side of SS. “THoMAS

J. DrRuMMoOND” heading westerly
on the south side of the elevator
slip at Owen Sound.

8. None.

9. “RoseRT J. PAIsLEY” not seen

10.

11.
12.

13.

14.

until after collision when she was
being backed by the tug away
from the “SASKATCHEWAN.

None.

None.

No steps could be taken by the
SASKATCHEWAN to avoid the
collision.

Bow and/or port anchor of the
“RoBERT J. PAISLEY” came into
collision with the starboard side
of the “SaskATCHEWAN", slight-
ly forward of amidships below
the waterline.

Negligent navigation; travelling
at an excessive speed; failure to
keep clear; failure to employ a
proper and sufficient tug or tugs
with proper and sufficient equip-
ment; failure to properly direct
the tug; failure to arrange with
tugs the particulars of the
manoeuvre; failure to take pro-
per precautions to be in a posi-
tion to secure vessel to elevator
dock; failure to secure vessel to
elevator dock; navigating with

10

20

30

40
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30

40

anchor in improper position;
failure to have anchors ready to
let go; failure to let go anchors;
failure to properly man and equip

vessel; improper lookout; viola- ¢
tion of the Rules of the Road for i}

the Great Lakes, particularly
Numbers 37 and 38.

DATED at Toronto, Ontario, this 9th day of January, A.D. 1928.
ROWELL, REID, WRIGHT & McMILLAN,
38 King St. West, Toronto,
Solicitors for the Plaintiff.

PRELIMINARY ACT OF THE APPELLANT

(1)
The names of the ships which came
into collision, and the names of their
masters.

. @)

The time of collision.
(3)

The place of collision.

. (4)

The direction and force of the wind.

(5)
The state of the weather.

(6)
The state and force of the tide or
if the collision occurred in.non-tidal
waters, of the current.

™) |
The course and speed of the ship
when the other was first seen.

8)
The lights, if any, carried by her.

9

The distance and bearing of the other
ship when first seen.

(10)
The lights, if any, of the other ship
which were first seen.

(1)

In the
Exchequer
Court of
Canada.
11\)Il_o.u5.i
eliminary
Act of
Respondent
anada
Steamship
nes

Limited.

No. 10.
Preliminary
Act of the
Appellant.

SS. “RoBERT J. PaisLEY”’, Master—

not in commission; ship-keeper A. R.

Penrice. SS. “SASKATCHEWAN',

ship-keeper, Capt. William Cornett.
2

10.10 A.M., January 18th, 1927.
3)

Owen Sound harbour, east side,
south of Great Lakes elevator. No
apparent collision.
(@

Northerly. Light.

(5)
Clear day.

(6)
Slight current fl‘(()ll)l north to south.

7

Heading for elevator dock in tow

of tug “Harrison”. Dead slow.

(8)
None.

9

About 2 points aft beam on star-
board side. Width of harbour about
400 feet.

(10)
None.
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Canada.

No. 10.

Appellant.
(continued).

(11)
The lights, if any, of the other ship,
other than those first seen, which
first came into view before the
collision.

(12)
The measures which were taken and
when, to avoid the collision.

(13)
The parts of each ship which first
came into collision.

(14)
What fault, or default, if any, is
attributed to the other ship.

(11)

None.

(12)
None possible. Vessel in charge of
tug “Harrison”. Endeavoured to
make fast to elevator dock, but not
close enough in, and breaking of
tug’s line allowed vessel continue
forward. Had it been possible to
moore at elevator dock, vessels way
might have been stopped, but the
distance and movement of vessel
prevented this. There was no ap-
parent collision between the vessels.

(18)
There was no apparent collision. If
any, the port anchor of ‘“PaisLey”
struck starboard side of ‘“‘Saskat-
CHEWAN" slightly forward of amid-
ships and below water line.

(14)
None, prior to alleged collision.
Afterwards, failure to take reason-
able and proper precautions to pre-
vent sinking of “SASKATCHEWAN’’.

DATED at Toronto this 27th day of January, A.D. 1928.

GALT, GOODERHAM & TOWERS,
49 Wellington Street East,
Toronto.

10

20

30
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IN THE EXCHEQUER COURT OF CANADA

THE HONOURABLE
MR. JUSTICE HODGINS
IN CHAMBERS

THURSDAY, the 12th day

of January, A.D. 1928.

JAMES RICHARDSON & SONS LIMITED,
Plaintiff
—and—

THE SHIP “PAISLEY”

UPON the application of the Plaintiff in the presence of Counsel for
the Defendant Ship RoBert J. PAIsLEY, and upon hearing what was alleged
by Counsel aforesaid—

1. IT IS ORDERED that pleadings be delivered in this action, the
Statement of Claim to be filed and served within one week from the date of
this Order; the Statement of Defence to be filed and served within five days
after the filing of the Statement of Claim, and the Reply, if any, to be filed and
served within five days after the filing of the Statement of Defence.

2. AND IT IS FURTHER ORDERED that A. R. Penrice, Ship-keeper
of the Defendant Ship RoBerT J. PaisLeEy, do attend before the District
Registrar of this Court at his Chambers in the City Hall, Toronto, at a time
to be appointed by the said District Registrar upon service of the said Regis-
trar’s appointment upon, and payment of the proper conduct money to, the
Solicitors for the Defendant Ship at least five days before the date so appointed,
and submit to be examined viva voce upon oath touching his knowledge of
the matters in question in this action.

3. AND IT IS FURTHER ORDERED that this action, and the action
pending in this Court wherein Canada Steamship Lines, Limited, is Plaintiff,
and the said Ship RoBert J. PaisLEy is Defendant, be tried together and
upon the same evidence so far as applicable in each case.

4. AND IT IS FURTHER ORDERED that the costs of this application
be costs in the cause.

“FRANK E. HODGINS”,
Entered order Book No. 2, L.J.A.
Folio 188, January 10th, 1928,
“JOHN BRUCE”,

Dist. Reg.

In the
Exchequer
Court of
Canada.

No. 6.

Order for
pleadings and
directing trial
together and
on same.
evidence
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STATEMENT OF CLAIM OF RESPONDENT, JAMES RICHARDSON
' & SONS, LIMITED.

IN THE EXCHEQUER COURT OF CANADA

JAMES RICHARDSON & SONS LIMITED,
Plaintiff
—and—

THE SHIP “PAISLEY”

1. On the morning of January 18th, 1927, the Steamship SAsKATCHE-
WAN, a steel vessel of 1089 tons net register, owned by Canada Steamship
Lines, Limited, was lying in the elevator slip in Owen Sound Harbor, moored
along the starboard side of the Steamship DrumMMoOND, both vessels heading
about west by north. The SaskATcHEWAN was laden with a cargo of 87198
bushels of wheat owned by the Plaintiff.

2. At about 10:15 on the morning of the said 18th day of January, 1927,
the Defendant Ship “RoBERT J. ParsLEY” a steel steamship of 3130 tons net
register, laden with a cargo of grain, was, with the assistance of the tug
Harrison, shifting from the C.P.R. dock to the elevator in the said Owen
Sound Harbor.

3. The RoBERT J. ParsLEy during this manoeuvre came into collision
with the SASKATCHEWAN, the port anchor and/or port bow of the PaisLey
striking the starboard side of the SaskaTcHEWAN somewhat forward of
amidships, and damaging the SAskATCHRWAN below the water line so that she
filled and sank, and her carge was wet and damaged.

4. The collision and damage were caused by the default and negligence
of the RoBERT J. PAIsLEY and her owners and those on board and in charge of
her.

5. The RoBErT J. PAISLEY was not properly or sufficiently manned or
equipped, and had no steam up during the shifting operation.

6. The RoBERT J. PAIsLEY was improperly moved without a second tug
and without a tug sufficient and properly equipped for the purpose.

7. Those on board and in charge of the RoBert J. PaisLey failed to
come to a proper understanding with the tug as to the conduct of the shifting
operation, and failed properly to direct the conduct thereof.

8. Those on board and in charge of the RoBERT J. PAISLEY negligently
failed to secure the vessel to the elevator dock.

9. Those on board and in charge of the RoBerT J. PAIsLEY negligently
and improperly handled the mooring and towing lines.

10. The RoBERT J. PAlsLEY was navigated with her port anchor in a
dangerous and improper position, namely; hanging about under the hawse
pipe with the flukes below the water line, and the said anchor remained in such
dangerous and improper position until it was brought into collision with the
SASKATCHEWAN.
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11. Thoseon board and in charge of the RoBERT J. PAISLEY failed to have
an anchor or anchors ready to let go, and failed to let go an anchor or anchors.
12. There was no proper lookout kept on board the RoBerT J. PAISLEY.
13. The RoBERrT J. PAISLEY was navigated improperly and at excessive
speed, and without due regard to the dangers of navigation and collision,
and without the precautions required by the ordinary practice of seamen and
by the special circumstances of the case.
14. The RoBErT J. PaisLEy negligently failed to keep clear of the
SASKATCHEWAN.
15. The RoBERT J. PaIsLEY violated the Rules of the Road of the Great
Lakes, particularly numbers 37 and 38 thereof.
The Plaintiff claims:—
(a) A declaration that it is entitled to the damages
proceeded for;
(b) Condemnation of the Defendant and its bail in such dam-
" age and in costs;
(¢) To have an account taken of such damage;
(d) Such further and other relief as the nature of the
case may require.
DATED at Toronto this 16th day of January, A.D. 1928,
“CASEY WOOD & CO.”,
Solicitors for the Plaintiff.

STATEMENT OF CLAIM OF RESPONDENT, CANADA STEAMSHIP
LINES, LIMITED.
IN THE EXCHEQUER COURT OF CANADA
BETWEEN:
CANADA STEAMSHIP LINES, LIMITED,
Plaintiff
—and—
SS. “ROBERT J. PAISLEY”, -
' Defendant

1. The Plaintiff is a Corporation duly organized and subsisting under
the laws of the Dominion of Canada and Province of Ontario in that behalf,
having its head office at the City of Montreal, Quebec, and was on January
18th, 1927, and still is the owner of the SS. “SAsKATCHEWAN"’, a steel vessel
of 1860 tons gross tonnage, 1089 tons net tonnage, 266 feet in length, 38 feet
beam, and 23 feet moulded depth, registered at the town of Midland, Ontario.

2. The SS. “RoBeRT J. PA1sLEY” is a steel freighter of 3762 tons gross
tonnage, 3130 tons net tonnage, 360 feet in length, 50 feet beam, and 28 feet
moulded depth, registered at Fairport, Ohio.

8. On January 18th, 1927, the SS. “SAskATCHEWAN" was lying in the
harbour of Owen Sound, Ontario, moored on the south side of the elevator
slip along the starboard side of the SS. “TuoMas J. DrRuMMOND”’, both vessels
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heading westerly into the slip. The “SaskaTcHEWAN"’ was laden with a cargo
of ab,(,)uf}. 86,000 bushels of grain, and was drawing about 16’ 9’’ forward and
17 3 aft.

4. During the morning of January 18th, 1927, the defendant SS.
“RoBERT J. PAisLEY”, laden with a cargo of grain, was shifting with the
assistance of the tug “Harrison’, from the C.P.R. dock to the elevator on
the opposite side of the slip from where the “SaskaTcHEWAN" was lying
moored. During this shifting manoeuvre the defendant steamship came into
collision with the plaintiff’s vessel, damaging her starboard side forward of
amidships, below the waterline, so badly that she sank.

5. The Plaintiff says that the “SAskATCHEWAN’’ was properly ‘moored
in a proper place and was properly manned.

6. The Plaintiff alleges that the collision was caused by the negligence
of the defendant steamship, her owners, servants or agents, or those in charge
of her, in failing to keep clear of the Plaintiff’s vessel “‘SasgkATCHEWAN.

7. The Plaintiff alleges that the defendant steamship, or those in charge
of her, negligently operated or permitted to be operated the ‘“RoBErt J.
ParsLeY” with her port anchor hanging partly below the water in a manner
that was dangerous in view of the proximity to other vessels during the
shifting manoeuvre.

8. The Plaintiff alleges that the defendant steamship, her owners,
servants or agents, or those in charge of her, negligently failed to secure for
the shifting operation a tug or tugs sufficient for the purpose, having proper
and sufficient equipment.

9. The Plaintiff alleges that those in charge of the “RoBErT J. PAIsLEY”
neglected or failed to take the proper precautions in approaching the elevator
dock to ensure their being able to check the vessel and secure her to the dock,
and were negligent in failing to check the vessel by securing a line to the
elevator dock.

10. The Plaintiff alleges that those in charge of the “RoBERT J. PAIsLEY”
were negligent in not having both anchors in a position ready to let go, and in
failing to check the way of the vessel when a collision was imn.inent, by drop-
ping an anchor or both.

11. The Plaintiff alleges that those in charge of the "RoBert J. PaisLey”
were negligent in not warning the tug of the danger and in failing to properly
direct the tug at all times prior to and during the manoeuvre.

12. The Plaintiff alleges that the SS. “RoBErT J. PAIsLEY” was Im-
properly and insufficiently manned and equipped and did not carry a proper
lookout.

18. The Plaintiff alleges that the SS. ““RoBErRT J. PAIsLEY” or those in
charge of her, improperly navigated said steamship and failed to observe the
Rules of the Road for the Great Lakes, particularly Numbers 37 and 38.

The Plaintiff therefore claims:

1. Judgment for the damages proceeded for, reserving recourse to the
Plaintiff against the defendant for any amount additional to the amount
claimed for which the plaintiff may be liable as a result of the said collision.
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2. A direction to the Registrar of this Honourable Court to assess the
damages assisted by merchants.
3. Condemnation of the defendant ship and her bail in the amount of
the Judgment and in costs and in interest.
The Plaintiff claims that this action be tried at the City of Toronto,
Ontario.

DELIVERED this 18th day of January, A.D. 1928, by Rowell, Reid, Wright E

& McMillan, 38 King St. West, Toronto, Solicitors for the Plaintiff.

STATEMENT OF DEFENCE OF APPELLANT TO RESPONDENT,
JAMES RICHARDSON & SONS, LIMITED.

IN THE EXCHEQUER COURT OF CANADA

BETWEEN:
JAMES RICHARDSON & SONS LIMITED,
Plaintift
—and—
THE SHIP “PAISLEY”
Defendant

1. The Defendant admits the allegations contained in paragraph 1 of
the Plaintiff’s Statement of Claim, and except as admitted, denies the allega-
tions in the said Statement of Claim contained, and puts the Plaintiff to the
strict proof thereof.

2. The Defendant says that the Steamship “RoBERT J. PAISLEY” was
laid up in winter quarters in the harbour of Owen Sound, on or about the 11th
day of December, A.D. 1926, laden with a cargo of about 190,000 bushels of
winter storage wheat, the vessel being moored to the Canadian Pacific Com-
pany’s dock on the East side of the harbour, and was in charge of a competent
ship-keeper or watchman, the whole of her power plant, in accordance with
the practice of good seamanship, being dismantled, and the vessel being left
without navigating or propelling power of any kind.

3. At or about the time that the steamer was laid up in winter quarters
as aforesaid, her owners, the Cleveland Cliffs Iron Company, entered into an
agreement with John Harrison & Sons Co. Limited, a competent and experi-
enced tug and towing Company, having its head office and place of business
at the port of Owen Sound aforesaid, to have the tug “HaRrrIsoN" keep the
harbour of Owen Sound clear of ice as long as possible and to move the three
vessels of the said Cleveland Cliffs Iron Company laid up in winter quarters
in the harbour, including the Steampship ‘“Rosgrt J. PalsLEY”, to and from
the Great Lakes elevator, as and when necessary to discharge their cargoes.

" 4. The said contract was made and completed by correspondence be-
tween the Great Lakes Elevator Company Limited of the Port of Owen Sound,
the Cleveland Cliffs Iron Company of Cleveland, Ohio, and John Harrison
& Sens of Owen Sound, extending over a period from November 6th, A.D.
1926, to 27th of December, A.D. 1926, and the Defendants will, at the trial
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of this action, crave leave to refer to the said correspondence and to the
agreement and contract made thereby with the said John Harrison & Sons
Company Limited to move the said Steamship “RoBert J. Pa1sLEY” to and
from the elevator as and when required for the purpose aforesaid.

5. The Defendant alleges and the fact is that John Harrison & Sons
Company Limited is a well known firm of harbour tug owners and operators
of long experience in the harbour of Owen Sound and adjacent waters, and
are the owners of the tug “Harrison’ a large tug sufficient for the purpose of
moving the said vessel “RoBErT J. PAIsLEY”, and represented to have, and
apparently, having proper and sufficient equipment for the purpose, and the
said tug ‘“Harr1soN”’ had been employed in moving other loaded vessels of
similar type, tonnage and capacity to and from the said elevator for some time
prior to the 18th day of January, A.D. 1927.

6. On the 15th day of January, A.D. 1927, the tug “Harrison” in
accordance with the contract made by her owners with the owners of the
Steamship “RoBERT J. PaIsLEY”, made necessary arrangements preparatory
to moving the vessel to the elevator.

7. On the morning of January 18th, 1927, the said tug “Harrison”
under the command of her master, took entire charge of the Defendant ship
and moved her from her berth at the Canadian Pacific Railway Company’s
dock to the Great Lakes elevator dock, those on board the vessel having no
duties to perform except to make fast and shift the towing and mooring cables
or lines, under the direction of the master of the tug, and all the towing cables
or lines were the property of and furnished by John Harrison & Sons Limited.

8. The tug proceeded northerly up the harbour and outside the steamers
“THoMPsON SCHNEIDER”, “FRATER TayLor” and “HoMmE SmiTH”, towing the
“RoBERT J. PAISLEY” stern first, and then ordered the cable to be let go, and,
coming about, proceeded to the bow of the Steamship “RoBERT J. PAISLEY”,
then moving northerly in the harbour, and passed a manilla tow line to the
“ParsLEY’s” bow, which was made fast through the starboard chock to bitts
on the forward deck of the “PaisLey”, and the tug then proceeded to take the
vessel in a sourtherly direction towards the elevator of the Great Lakes
Transportation Company to enable the vessel to be moored at the elevator
dock.

9. After the tow line was made fast as aforesaid, and as the vessel was
proceeding southerly and before coming abreast of the said elevator and at
too great distance from the line of the elevator dock to reach the same by
means of mooring cable or line the master of the tug ‘““Harrison” directed
the tow line to be carried to the port chalk of the “PaisLey”’, and when about
abreast of the elevator, but beyond mooring distance the two line parted,
and there being no means available to check the way of the vessel, she was
carried past the elevator dock and up to the starboard side of the “SAskATCHE-
waN’’ although it was not apparent to those on board the Steamship “PaisLey”
that there had been any collision between the two vessels.

10. The collision and damage were not caused by any negligence on the
part of the Defendant ship, her owners, or those on board and in charge of her,
and if the breaking of the tow line or the headway of the vessel which carried
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her past the elevator dock and up to the starboard side of the “SaskATCHE-
waAN" as aforesaid were caused by an act of negligence such negligence was
that of those on board the tug “Harrison’ and in charge of her and not that
of the Defendant ship, her owners or those on board the said vessel.

11. The Steamship “RoBert J. PaisLeYy” was properly and sufficiently -

manned and equipped, and was not proceeding under her own power, but
wholly under power and equipment supplied under contract by the tug
“HARRISON" .

12. Those on board and in charge of the steamship “RoBErT J. PAIsLEY”
understood the instructions of the master of the tug ‘“Harrison’ as to the
shifting of the Steamship “Rosert J. PaisLey”, but had no direction or
control over the said vessel, or the tug or her equipment, including the tow
line referred to, and no direction or control over the shifting operatlon

13. Those on board the Steamship “RoBERT J. PAIsLEY” consisting only
of a ship-keeper and his helpers, had no opportunlty to secure the vessel to
the elevator dock before the tow line of the tug ‘“HarrisoN™ parted, and in
time to prevent damage to the “SAskATCHEWAN" but the mooring and towing
lines on board the Steamship “RoBert J. PAaisLEY” were, throughout the
operation, handled in a proper manner and without negligence on the part of
those on board the said vessel.

14. The port anchor of the Steamship “RoBErT J. Pa1sLEY” was hanging
from the port bow with the flukes below the water line, under the direction
and orders of the master of the tug “Harrison’ for the purpose of avoiding
injury to the tug in her manoeuvres, and there was no danger or impropriety
in the way in which the said anchor was carried, and no negligence in the
position of the said anchor for which the Defendant ship is responsible,
which caused or contributed to the accident herein.

15. Those on board the Steamship “RoBgrt J. PA1sLEY” had no orders
to have an anchor or anchors ready to let go, and no reason to expect that an
anchor or anchors would be required in the moving of the “PaisLey’” and to
let go an anchor under the circumstances that existed at or before the time
of the collision would not have been in accordance with the practice of good
seamanshlp, and would have caused great danger to the Steamship “RoBERT
J. PaisLEY” and an anchor could not have been let go in time to be of any
service in preventing damage to the Steamship “SASKATCHEWAN.

16. The Defendant says that for the operation of shifting in the harbour
the Steamship “PaisLEy” was properly manned and a proper look-out main-
tained on board, and that so far as those on board her had any duties to per-
form, the said duties were properly performed and with due regard to the
dangers of navigation and collision, and with the precaution required by the
ordinary practice of seamen and the special circumstances of the case.

17. The Defendant further says that the Rules of the Road for the Great
Lakes did not apply to the Steamship “RoBgrt J. ParsLEY” when laid up in
winter quarters as aforesaid, and that she was merely a dumb barge in custody
and under control of the tug “HarrIson”.

18. The Defendant repeats the allegations contained in paragraphs 1 to
17 of the Statement of Defence, and alleges that the Plaintiff, after being
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advised of the injury to the Steamship “SaskATcHEWAN’ and that the cargo
on board her had been damaged by water, failed and neglected to take the
necessary steps to remove the cargo from the said Steamship “SiaskATCHE-
wAN”’, and to properly dry and care for it, and to prevent the further wetting
and damage of the cargo, after the sinking of the vessel “SaskATcHEWAN
on the 18th day of January, A.D. 1927, herein referred to, and that the
plaintiff could, by the exercise of reasonable and ordinary care, have greatly
minimized the loss and damage (if any) consequent on the alleged collision
between the said vessel and the Steamship “RoBERT J. ParsLEY” and that to
the extent that the Plaintiff failed properly to care for the said cargo and to
minimize the loss and damage thereto, they are themselves responsible
therefore. .

19. The defendant therefore claims that this action be dismissed as
against the Steamship “RoBerT J. PAIsLEY” with costs to be paid by the
Plaintiff. :

DELIVERED this 28th day of January, A.D. 1928, by GALT, GOODER-
HAM & TOWERS, 49 Wellington Street, East, Toronto Solicitors for the
Defendant. '

STATEMENT OF DEFENCE OF APPELLANT TO RESPONDENT,
CANADA STEAMSHIP LINES, LIMITED.

IN THE EXCHEQUER COURT OF CANADA
BETWEEN:
CANADA STEAMSHIP LINES LIMITED,
Plaintiffs
—and—
THE SHIP “ROBERT J. PAISLEY™,
Defendant.

1. The Defendant admits the allegations contained in paragraphs 1,
2 and 3 of the Plaintiff’s statement of claim, and except as admitted, denies
the allegations in the said statement of claim contained, and puts the Plaintiff
to the strict proof thereof.

2. The Defendant says that the Steamship “RoBErT J. PAlsLEY” was
laid up in winter quarters in the harbour of Owen Sound, on or about the 11th
day of December, A.D. 1926, laden with a cargo of about 190,000 bushels of
winter storage wheat, the vessel being moored to the Canadian Pacific Railway
Company’s dock on the east side of the harbour, and was in charge of a com-
petent ship-keeper or watchman, the whole of her power plant, in accordance
with the practice of good seamanship, being dismantled, and the vessel being
left without navigating or propelling power of any kind.

3. At or about the time that the said steamer was laid up in winter
quarters as aforesaid, her owners, the Cleveland Cliffs Iron Company, entered
into an agreement with John Harrison & Sons Company Limited, a competent
and experienced tug and towing company, having its head office and place of
business at the port of Owen Sound aforesaid, to have the tug “HArrison”

. keep the harbour of Owen Sound clear of ice as long as possible, and to move

the three vessels of the said Cleveland Cliffs Iron Company laid up in winter
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quarters in the harbour, including the Steamship “RoBERT J. PAISLEY” to
and from the Great Lakes elevator as and when necessary to discharge their
cargoes. :

4. The said contract was made and completed by correspondence
between the Great Lakes Elevator Company Limited of the Port of Owen
Sound, the Cleveland Cliffs Iron Company of Cleveland, Ohio, and John
Harrison & Sons of Owen Sound, extending over a period from November 6th,
A.D. 1926, to 27th December, A.D. 1926, and the Defendants will, at the
trial of this action, crave leave to refer to the said correspondence and to the
agreement and contract made thereby with the said John Harrison & Sons
Company Limited, to move the said Steamship “RoBert J. PaisLEY” to and
from the elevator as and when required for the purposes aforesaid.

5. The Defendant alleges and the fact is that John Harrison & Sons
Company Limited is a well known firm of harbour tug owners and operators
of long experience in the harbour of Owen Sound and adjacent waters, and are
the owners of the tug “Harrison”, a large tug sufficient for the purpose of
moving the said vessel “RoBERT J. PaisLEY”, and represented to have, and
apparently, having proper and sufficient equipment for the purpose, and the
said tug “HarrIsoN” had been employed in moving other loaded vessels of
similar type, tonnage and capacity to and from the said elevator for some time
prior to the 18th day of January, A.D. 1927.

6. On the 15th day of January, A.D. 1927, the tug “Harrisox” in
accordance with the contract made by her owners with the owners of the
Steamship “RoBErT J. PasLEY” made necessary arrangments preparatory
to moving the vessel to the elevator.

7. On the morning of January 18th, 1927, the said tug “Harrison”
under command of her master, took entire charge of the defendant ship and
mover her from her berth at the Canadian Pacific Railway Company’s dock
to the Great Lakes elevator dock, those on board the vessel having no duties
to perform except to make fast and shift the towing and mooring cables or
lines, under the direction of the master of the tug, and all the towing cables
or lines were the property of and furnished by John Harrison & Sons Limited.

8. The tug proceeded northerly up the harbour and outside the steamers
“TroMPsON”, “ScHNEIDER”, “FraTErR TayLoR” and “HoME SmITH, towing
the “RoBERT J.ParsLEY” stern first,and then ordered the cable to be let go,
and, coming about, proceeded to the bow of the Steamship “RoBErT J.
PaisLEY’’, then moving northerly in the harbour, and passed a manilla tow
line to the “PaisLey’s’ bow, which was made fast through the starboard
chalk to bitts on the forward deck of the “PaisLEy”, and the tug then proceeded
to take the vessel in a southerly direction towards the elevator of the Great
Lakes Transportation Company to enable the vessel to be moored at the
elevator dock.

9. After the tow line was made fast as aforesaid and as the vessel was
proceeding southerly and before coming abreast of the said elevator and at
too great a distance from the line of the elevator dock to reach the same by
means of a mooring cable or line, the master of the tug “HarrisoN" directed
the tow line to be carried to the port chalk of the “Pa1sLEY” and when about
abreast of the elevator, but beyond mooring distance the tow line parted,
and there being no means available to check the way of the vessel, she was
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carried past the elevator dock and up to the starboard side of the “SaskaTcHE-
wAN’’ although it was not apparent to those on board the steamship “ParsLey”
that there had been any collision between the two vessels.

10. The collision and damage were not caused by any negligence on the
part of the Defendant ship, her owners or those on board and in charge of her,
and if the breaking of the tow line or the headway of the vessel which carried
her past the elevator dock and up to the starboard side of the “SaskaTcHE-
wAN’’ as aforesaid, were caused by any act of negligence, such negligence was
that of those on board the tug ‘“‘Harrison’’ and in charge of her, and not that
of the Defendant ship, her owners or those on board the said vessel.

11. The Steamship “Rosert J. PaisLeY” was properly and sufficiently
manned and equipped, and was not proceeding under her own power, but
wholly under power and equipment supplied under contract by the tug
“HARRISON"".

12. Those on board and in charge of the Steamship “RoBERT J. PAISLEY”
understood the instructions of the master of the tug “Harrison” as to the
shifting of the Steamship “RoBert J. PA1sLEY” but had no direction or con-
trol over the said vessel, or the tug or her equipment, including the tow line
referred to, and no direction or control over the shifting operation.

13. Those on board the Steamship “RoBERT J. PAISLEY” consisting only
of a ship-keeper and his helpers, had no opportunity to secure the vessel to
the elevator dock before the tow line of the tug “Harrison’ parted, and in
time to prevent damage to the “SaskaTcHEWAN" but the mooring and towing
lines on board the Steamship “RoBert J. PaisLey” were, throughout the
operation, handled in a proper manner and without negligence on the part of
those on board the said vessel.

14. The port anchor of the Steamship “RoBERT J. PA1sLEY” was hanging
from the port bow with the flukes below the water line, under the direction
and orders of the master of the tug “Harrison” for the purpose of avoiding
injury to the tug in her manoeuvres, and there was no danger or impropriety
in the way in which the said anchor was carried, and no negligence in the
position of the said anchor for which the Defendant ship is responsible, which
caused or contributed to the accident herein.

15. Those on board the Steamship ‘“RoBERT J. Pa1sLEY” had no orders
to have an anchor or anchors ready to let go, and no reason to expect that an
anchor or anchors would be required in the moving of the “PaisLey” and to
let go an anchor under the circumstances that existed at or before the time
of the collision would not have been in accordance with the practice of good
seamanship, and would have caused great danger to the Steamship “RoBERrT
J. PAsLEY” and an anchor could not have been let go in time to be of any
service in preventing damage to the Steamship “SASKATCHEWAN.

16. The Defendant says that for the operation of shifting in the harbour
the Steamship “PaisLey’ was properly manned and a proper look-out main-
tained on board, and that so far as those on board her had any duties to per-
form, the said duties were properly performed and with due regard to the
dangers of navigation and collision, and with the precaution required by the
ordinary practice of seamen and by the special circumstances of the case.

17. The defendant further says that the Rules of the Road for the Great
Lakes did not apply to the Steamship “RoBerT J. PA1sLEY” when laid up in
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winter quarters as aforesaid, and that she was merely a dumb barge in custody
and under control of the tug “Harrison”.

18. The Defendant repeats the allegations contained in paragraphs one
to seventeen of the Statement of Defence, and alleges that those on board the
Steamship “SASKATCHEWAN’’ being servants or employees of the Plaintiff,
acting within the scope of their duties and employment, could, by the exercise

of reasonable and ordinary care, after the said collision, have prevented the I3

sinking of the Steamship “SAskATCHEWAN"’, and have greatly minimized the
loss and damage (if any) consequent on the alleged collision between the said
vessel and the Steamship “RoBERrT J. PAIsLEY”, and that if the Plaintiffs
sustained loss and damage as alleged, they are themselves responsible there-
fore, and not the defendant ship.

19. The defendant therefore claims that this action be dismissed as
against the Steamship “RoBERrT J, PA1sLEY’ with costs to be paid by the
Plaintiff.

DELIVERED this 30 day of January, A.D. 1928, by GALT, GOODERHAM
& Towers, 49 Wellington Street East, Toronto, Solicitors for the Defendant.

REPLY OF RESPONDENT.

IN THE EXCHEQUER COURT OF CANADA
BETWEEN:
CANADA STEAMSHIP LINES LIMITED,
Plaintift
—and—
SS. ROBERT J. PAISLEY,
Defendant

1. As to paragraph 2 of the Statement of Defence, the Plaintiff denies
that the RoBERT J. PaIsLEY was in charge of a competent ship-keeper or
watchman, but the plaintiff alleges that in any event the RoBerT J. PAIsLEY
should have had suitable and sufficient officers and crew on board and on duty
for the purposes of the contemplated movement that she was about to make.

2. As to paragraph 5 of the statement of defence the plaintiff denies
the allegations thereof and further alleges that the RoBerr J. PArsLey
should have had her own steam up and available and should have had an
additional tug or at the very least a more powerful and suitable tug under
all the circumstances for the movement in question.

3. That the Plaintiff should not have undertaken or permitted to be
undertaken the movement in question in the waters in question in their
then condition without having her own steam available and without having
anybody on board but a ship-keeper, particularly in view of the vessel’s
size and the cargo which she had then on board.

4. That if the RoBerT J. PaisLey had had sufficient and competent
crew on board the man at the wheel would have prevented the RoBERT
J. PaisLEY from being beyond mooring distance from the elevator when
passing it.

5. That if the RoBerT J. PaisLEY had had a competent man at the
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Frreer  Wheel, then even after the towing cable broke, as the defendant alleges, the

Comada, RoBERT J. PAIsLEY could and would have been prevented from striking the
No. 12, SASKATCHEWAN. ,
Robpondent, 6. No damage would have been done to the SaskaATcHEwWAN if the

Steamenip  ROBERT J. PaIsLEY had had her own steam available and a competent watch
Lines. o, on duty in the engine room.
(continued). 7. No accident would have happened if the PaisLey had had a com-
petent watch on duty on deck to get a line ashore.
8. No accident would have happened if the RoBerT J. PaisLEy had had
a sufficient watch on duty on deck to let go her anchors when the towing 10
cable broke as alleged.
9. The Plaintiff repeats the allegations contained in its statement of
claim and joins issue with the defendant upon the allegations contained in
its statement of defence. :

DELIVERED this 81st day of January, 1928, by ROWELL, REID,
WRIGHT & McMILLAN, 38 King Street West, Toronto.

IN THE EXCHEQUER COURT OF CANADA

BETWEEN:
JAMES RICHARDSON & SONS, LIMITED,
Plaintiff 20
——AND —

No. 13.

Reply of

ﬁe;%(smdent. rrHE SHIP “PAISLEY,”

Richardson & Defendant

Sons, Limited

1. The Plaintiff denies that the RoBerT J. PaisLEY was in charge of a
competent ship-keeper or watchman as alleged in Paragraph 2 of the State-
ment of Defence, and says that the RoBerT J. PaisLeEy should have had on
board and on duty competent, duly qualified and sufficient officers and crew
for the purpose of the manoeuvre of shifting to the elevator dock.

2. The Plaintiff denies the allegations contained in Paragraph 5 of the
Statement of Defence, and says that the RoBerT J. PaisLey should have 30
had steam up and should have had an additional tug to assist in the shifting
manoeuvre. A

3. The Plaintiff says that if the RoBerr J. PaisLEy had been properly
prepared, officered and manned for the shifting manoeuvre, the collision
could have been prevented by the use of the RoBerT J. PaisLEY’s helm, by
the operation of her engines, by the proper handling of her mooring lines,
or by the dropping of an anchor or anchors.

4. The Plaintiff says that the shifting operation was conducted with
the assistance of the tug Harrison and under the direction and control of
those on board the RoBerT J. ParsLey. 40

5. The Plaintiff joins issue upon the Defendant’s Statement of Defence.
DELIVERED this 6th day of February, A.D. 1928, by CASEY WOOD
& CO., 330 Bay Street, Toronto 2, Solicitors for the Plaintiff.
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PROCEEDING AT TRIAL
PART II '

IN THE EXCHEQUER COURT OF CANADA

TORONTO ADMIRALTY DISTRICT

BETWEEN:
CANADA STEAMSHIP LINES, LIMITED,
Plaintyff
— AND —
S. S. “ROBERT J. PAISLEY,”
Defendant
AND BETWEEN:
JAMES RICHARDSON & SONS LIMITED,
Plaintyff
— AND —
THE SHIP “PAISLEY,”
Defendant

Tried by Honourable Mr. Justice Hodgins, at Osgoode Hall, Toronto,
commencing Wednesday, February 8th, 1928, at 11.00 A.M.

COUNSEL:

MR. A. R. HOLDEN, K.C., and MR. F. WILKINSON,
for Canada Steamship Lines. ,

MR. S. C. WOOD, K.C., and MR. G. M. JARVIS,
for James Richardson & Sons.

MR. R. I. TOWERS, K.C., and MR. O. S. HOLLINRAKE,
for The Ship “Paisley.” :

HIS LORDSHIP: These two cases, I suppose, are to be tried together,
aren’t they?

MR. WOOD: Yes, my Lord.

HIS LORDSHIP: They are not consolidated?

MR. WOOD: No, my Lord.

HIS LORDSHIP: Then I would like one of the Counsel for the plain-
tiﬁ's?to give me a very sketchy idea of what the action is about. If Mr. Holden
will

MR. HOLDEN: May it please Your Lordship, the accident occurred
soon after ten o’clock in the morning of the 18th January, 1927, in the Harbor

of Owen Sound. The plaintiff in one action, the Canada Steamship Lines,

owns the Saskatchewan which was lying at her winter berth in the Harbor
of Owen Sound with a valuable cargo of grain on board. The defendant in
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both actions is the Steamship Paisley. That ship was lying in winter quarters
in the same harbor with a cargo of grain on board as well. She undertook to
change her berth and to go to the elevator berth which was a good deal nearer
where the Saskatchewan was lying than the Paisley’s previous berth. In
moving to her new berth she punched a hole in the side of the Saskatchewan
with her anchor. The Saskatchewan, being full of grain, it took some time for
the water to get in in sufficient quantity to sink her. In fact, the water was
admitted into a cargo hold through the large hole punched in her side and in
time she sank at her berth.

HIS LORDSHIP: Was this at night?

MR. HOLDEN: No, my Lord, it was 10.15 about in the morning.

HIS LORDSHIP: They could not stop the inflow of water?

MR. HOLDEN: Well they didn’t know there was any water coming in.
The hole was punched below the water line, there was ice and so on on the
water, the 18th January, there was no evidence visible at that time under the
circumstances of the damage that it turned out had been so done.

HIS LORDSHIP: Thank you. That is really all I wanted to know.

" Now what about the other vessel, the Richardson? Are you for the
Canada Steamship Lines?

MR. HOLDEN: Yes, my Lord, Mr. Wilkinson and I are for the Canada
Steamship Lines. The other plaintiff, it is not another vessel, it is our cargo.

HIS LORDSHIP: Who represents that, Mr. Wood?

MR. WOOD: I appear with my learned friend Mr. Jarvis. We were the
valuable cargo and were the ones that suffered the main damage, my Lord.

HIS LORDSHIP: Isee. Well now have you a plan of the harbor?

MR. TOWERS: I appear, my Lord, with Mr. Hollinrake. My learned
friend rather left it open as to whether the vessel moved under her own power
or not. .

HIS LORDSHIP: I will hear all that in the evidence. Have you a plan
of the harbor? .

MR. WOOD: Yes, my Lord. _

MR. TOWERS: I told my learned friend yesterday I was not admitting
any plans with soundings, my Lord.

HIS LORDSHIP: That is all right. But putting it up there on the
board, Mr. Towers, won’t do you a bit of harm.

MR. TOWERS: No.

HIS LORDSHIP: Well then, what about the witnesses? Do you want
them in or out?

MR. WOOD: Speaking to that, my Lord, I think we ought to follow
the usual custom and have them excluded.

HIS LORDSHIP: Then make out the usual list and have them ex-
cluded, please.

MR. WOOD: If the order is made that they all go out we don’t need
a list.

MR. TOWERS: Any objection to expert witnesses? There is Mr.
Schneider, proving correspondence, and anything of that kind?

MR. HOLDEN: It is hard to make any distinction.
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HIS LORDSHIP: I think Counsel might follow my suggestion, let the
list be made out of the witnesses and let them go out. If there are any they
agree to keep in, strike their names out; if they don’t agree, out they go.

MR. TOWERS: If the witness is an expert who will be of any service,
my Lord, in the case, he should hear the evidence.

HIS LORDSHIP: I know. Let us get the thing moving. There are
certain witnesses to be excluded; let that be done and then if there is any
dispute I will have to settle it, I suppose.

Was any order made in this case as to the trial?

MR. WILKINSON: Yes, my Lord, there is an Order for trial.

HIS LORDSHIP: Is there an order that it be tried together or what is
the Order?

MR. WILKINSON: Yes, my Lord, it is a separate Order that they be
tried together.

HIS LORDSHIP: There is an Order that they be tried together?

MR. WILKINSON: Yes, my Lord.

(Witnesses excluded).

CASE FOR PLAINTIFFS
WALTER P. MERRICK, Sworn.

Examined by MR. HOLDEN:
Q. Mr. Merrick, are you in the Department of Public Works?
A. T am.
Q. Will you please produce as Exhibit S-1, I suppose, my Lord, on behalf
of the Saskatchewan, a blueprint of the Harbor of Owen Sound?
A. Yes. (Produced).
——EXHIBIT S-1: Blueprint of Owen Sound Harbor.
Q. Does this blueprint, Exhibit S-1, correctly show the details of the
harbour?
It does.
Are the soundings that are shown correct?
They are.
What is the scale of the plan?
100 feet to the inch.
I understand you have no personal knowledge as to where the ships
were at the time in questlonp
A. T have not.
CROSS-EXAMINED by MR. TOWERS:
Are the soundings correct as of today?
I couldn’t answer that question.
Were they correct as of the 18th January, 19277
They were correct as of the date November 4th, 1925.
That is what you say. Further than that you don’t say?
I don’t know.
Can you speak as to the state of the dock line from the elevator
southerly on the 18th January, 1927?

LProro»
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- A. Under construction, in part.

Q. Well then when you say that this map correctly represents the state
of affairs in the harbor what do you mean?

A. The soundings are correct. _

Q. Well now we were through with the soundings. You say they were
correct. You mean they were correct when they were taken?

A. Yes sir.

HIS LORDSHIP: He told you that. The point is that you want to know
about the structures in the harbor, don’t you?

MR. TOWERS: Yes.

Q. Did you take the soundings?

A. I did not.

Q. Why do you say they are correct?

A. Because I happen to know that they were taken by Mr. Ponchette
of my office.

HIS LORDSHIP: Do you seriously object as to them being correct on
November 4th, 19257

MR. TOWERS: No, my Lord.

HIS LORDSHIP: Well then what is the use pursuing it?

Q. When you say that this was partly under construction on the 18th
January, 1927, what do you mean?

A. There was an extension carried on during 1927 to that work which
had been formerly started.

Q. And has that now been completed?

A. Completed in this summer.

Q. But not completed on January 18th, 1927?

A. No.

HIS LORDSHIP: What was not completed?

MR. TOWERS: The dock from the south side of the elevator to the
southerly end of the dock was not completed on January 18th, 1927.

A. (Contd.): Not up as far as the roadway at the end of the slip.

HIS LORDSHIP: I would just like you to point it out. I don’t get any
idea from your asking from the south side of the elevator to some other place.
Let us indicate on the map.

A. (Contd.): Well, my Lord, in front of the elevator there is a concrete
dock.

By HIS LORDSHIP: Q. The dock, you say, was completed from the
south side of the elevator to where?

A. To the inner corner of the road.

Q. There is a road goes down to the end of the slip completed then—?

A. Summer of ’27.

By MR. TOWERS: Q. Have you seen this harbor?

A. Oh yes. Know it well.

Q. Would this photograph which I show you correctly indicate the state
of the dock from the southerly side of the elevator south to the end of the dock
on the 18th January, 1927?

A. Yes, it does.
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HIS LORDSHIP: What does it show, you say?

MR. TOWERS: The photograph which I produced, my Lord, indicates
the state of the harbor line from the elevator south to the Saskatchewan.

A. (Contd.): T don’t know the Saskatchewan.

HIS LORDSHIP: To the Saskatchewan or the road?

MR. TOWERS: To the point where she was lying.

WITNESS: I don’t know where she was lying.

Q. To the south end of—what do you call it?

A. The road.

10 By HIS LORDSHIP: Q. Witness, is where the Saskatchewan was
lying where you pointed out as the road?

I do not know, my Lord, where the Saskatchewan was lying.

Q. I wish you would pay attention then to the question that you are
asked. You are asked what that photograph correctly showed and you said
it showed correctly from the elevator to where the Saskatchewan was lying.

A. I'misunderstood your question, my Lord. As far as the slip construc-
tion work 1s concerned the plan is correct.

By MR. TOWERS: Q. The photograph is correct?

A. The photograph is correct.

20 By HIS LORDSHIP: Q. Idon’tknow what you said as to the rest of the
harbor. Do I understand that all the rest of the harbor structures were
completed on the 18th January, 1927, just as shown on the map?

A. No, my Lord, they were not completed until the summer of 1927.

Q. What were not?

A. The harbor structures were not completed in to the slip.

Q. I understood you to say that everything was completed from the
dock except from the south side of the elevator to the corner of the road,
that that only was uncompleted?

A. No, my Lord. There was 200 feet—

30 Q. I will have to ask you about it. Now just look at that plan; show me
where the road is. Now from the road to the elevator?

From the road to the elevator is about 460 feet.

460 feet? A. About.

Was that completed on the 18th January, 1927?

No, my Lord.

Then was the elevator completed?

The elevator was, yes, my Lord.

Then farther on past the elevator—?

200 feet, roughly—

No, no, on the other side of the plan?

There was dockage.

That was all completed?

Except a small portion at the corner.

40
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farther on?
A. Well, it is what we call the entrance channel.

At the corner between the elevator and what is that structure a little
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Q. Now what is the structure shown sticking out in the middle of the
channel?

A. Tt just has initials on it; it is a storage building.

Q. What are the initials? ,

MR. TOWERS: “J. H. & S. Co.”

It was completed from the elevator to the Harrison water lot?
No, to the Harrison building.

Oh, that is a building, is it?

It is a building. The water lot is out there. (Indicating).

It was completed between the elevator and that point?

With the exception of 16 feet at the corner.

You don’t know where the Saskatchewan was lying on that date?
No, my Lord.

HIS LORDSHIP Is this photograph admitted?

MR. HOLDEN: Yes, my Lord.

lMR TOWERS: Will it be marked “P-1,” my Lord? It belongs to the
Paisle

HIS LORDSHIP: I don’t know what system of marking you want to
adopt. If you want to distinguish those you put in I suppose it had better
be P-1.

——EXHIBIT P-1: Photograph referred to showing elevator, Saskat-

chewan, etc.

MR. WOOD: In putting in that photograph, my Lord, there are some
other photographs which are admitted by my learned friend, I understand,
as going in.

MR. TOWERS: Yes.

HIS LORDSHIP: Are you cross-examining this witness too?

MR. WOOD: Yes, my Lord, but I haven’t any questions to ask him,
except I am pointing out that by arrangement with my learned friend Mr.
Towers these other photographs showing the situation are to go n.

HIS LORDSHIP: We will call these “C,” for “Cargo.”

——EXHIBIT C-1

fsandad

——EXHIBIT C-Q} Three photographs taken in Owen Sound Harbor. '

——EXHIBIT C-3

HENRY WM. MORRIS, Sworn.
Examined by MR. HOLDEN:

Q. Mr. Morris, are you the Marine Surveyor of the Salvage Association,

London?

A. Yes sir.
Q. For this district?
A. Yes sir.

- Q. What is your district?
A. From Owen Sound, the Georgian Bay right down to Kingston.
HIS LORDSHIP: What is the meaning of being Surveyor of that

Association?

Q. Will you tell His Lordship, please?
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A. I am to survey all damages, all ships that are reported as damaged.

By HIS LORDSHIP: Q. What is the authority of the Salvage Associa-
tion of London?

A. Well they are the representatives. The representative appoints his
surveyors for the district.

Q. Is it recognized by the shipping companies here?

A. Recognized by all hull underwriters.

Q. What is that?

A. They represent all hull underwriters.

10 By MR. HOLDEN: Q. The Salvage Association of London is the official

representative of the Underwriters, isn’t it?

A. Yes sir.

Q. And you are their surveyor for this district?

A. Yessir. I am one of the surveyors for this district.

Q. Are you also a Marine Surveyor for the American Bureau?
A. Yes sir.
HIS LORDSHIP: For what?
Q. What is the proper title?
A. American Bureau of Shipping.
20 Q. What is that?
By HIS LORDSHIP: Q. Is it different from the Shipping Board?
A. Tt is a classification society.
By MR. HOLDEN: Q. How long have you been in that kind of work?
I am on my tenth year.
Before that were you afloat?
Yes sir.
As what?
Marine Engineer.
And did you have a Chief’s ticket?
Yes, a Chief’s, Board of Trade.
And how long were you a chief engineer?
Between sixteen and seventeen years.
Bv HIS LORDSHIP: Q. What papers had you?
A. Chief Engineer’s first-class.
Q. From the Board of Trade, England?
A. Board of Trade, England.
By MR. HOLDEN: Q And before going into the engine room depart-
ment afloat did you serve your time in the ship yards—ship building?
A. Yes.
40 Q. For how long?
A. Five years.
Q. Mr. Morris, as Surveyor for these two societies that you mention

did you have any official responsibility with regard to the berth where the
Saskatchewan lay?

A. Yes sir.
Q. What was your responsibility in that connection?

30
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A. T was the appointed Surveyor for moorings for the closed season of
navigation.

Q. For the winter period?

A. Yes.

By HIS LORDSHIP: Q. By whom?

A. By the American Bureau of Shipping.

Ey I\%R. HOLDEN: Q. And did that include the harbor of Owen Sound?

. Yes.

Q. Did you then inspect and ascertain the berth and the mooring of th
Saskatchewan? :

A. Yes sir.

Q. Will you show His Lordship, please, where she was moored at her
winter berth?

A. She was lying here. (Indicating on Exhibit S-1).

By HIS LORDSHIP: Q. Will you just take your pencil, if you can,
and outline the ship, where she was lying?

MR. HOLDEN: I beg your pardon, my Lord, there were two.

A. There were two ships there.

MR. WOOD: Outline both of them.

HIS LORDSHIP: Yes.

By MR. HOLDEN: Q. Which way were they pointing, in or out?

A. In towards the land.

By HIS LORDSHIP: Q. Can you outline both ships?

A. Yes. This is not drawn to scale. The Drummond was there and the
Saskatchewan was there. (Indicating).

By MR. HOLDEN: Q. Moored alongside of her?

A. Moored alongside of her and to her; they were touching each other.

By HIS LORDSHIP: Q. Just draw a line joining them in the middle
and we will understand.

A. That is “S” and that is “D”” for the Drummond.

MR. HOLDEN: My friend Mr. Wilkinson has handed me a little model
to scale.

HIS LORDSHIP: Well, it is done now. Don’t let us mess it up. '

By MR. HOLDEN: Q. Do you remember when you inspected her
moorings?

HIS LORDSHIP: With the aid of that scale would the ships come down
a little farther into the harbor than you have indicated?

MR. HOLDEN: It is very close. Mr. Morris’ guess was very close.

A. Yes sir, it would come.

By HIS LORDSHIP: Q. Hadn’t you better just elongate that with
your pencil?

A. That would be about it. (Marking).

By MR. HOLDEN: Q. Did your official responsibility in connection
with the Saskatchewan have anything to do with her manning?

A. Only to see that there is a competent ship keeper on board.

Q. Can you tell the Court when or about when you made your inspection
in these respects?
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A. Not offhand, but it would be in the latter part of December.
Q. 19267
A. 1926.

By HIS LORDSHIP: Q. Was there a competent ship keeper on board?
A. Yes sir. To my estimation.
By MR. HOLDEN: Q. What was his name?
A. Captain Cornett.
Q. And how did you find her moorings and her berth?
A. Quite satisfactory.
10 Q. She then had her large cargo of grain on board?
A. Yes sir. The major proportion of the cargo.
By HIS LORDSHIP: Q. She hadn’t it all on board then?
No, she had discharged some.
She was loaded, was she?
No, she had discharged some when she came into port.
She was partly loaded?
Partly loaded.
By MR. HOLDEN: Q. Am I right, Mr. Morris, she didn’t take any
more on board?
20 A. No sir.
Q. She had discharged some of her original load?
A. Yes.
Q. And she had the same cargo then as she would have on the 18th
January following?
A. Yes. v
Q. Now, Mr. Morris, after passing upon her mooring and berth and her
manning what was your next connection with the Saskatchewan?
A. T was called in by the representative of the London Salvage on, I
think it was on the morning of January 20th.
1927°?
1927.
Why were you called in?
Well stating that the vessel was sunk in the harbor of Owen Sound.
And did you go to her?
I went to her on the first available train.
Where were you?
Toronto.
Went to Owen Sound as soon as you could?
Yes.
When did you get there?
The last train of the C. P. R., about 10.30 p.m.
In the evening or morning?
In the evening.
And you were there the following day, I presume?
Yes sir.
Where and how did you find the Saskatchewan then?
She was resting on the bottom all full of water.
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Q. At the same berth?

A. Other than the engine room. I shouldn’t say all full of water; all
other than the engine room. .

Q. And had she sunk at her same berth where you saw her before?

A. Yes sir.

Q. And did they raise her? Tell His Lordship, if you please, what your
connection then with this casualty was?

A. Previous to my arriving there or after I got there?

By HIS LORDSHIP: Q. No, on January 21st?

A. On January 21st, the night of January 20th and 21st they placed the
pumps; they had already pumped the engine room dry or practically dry
before 1 appeared. Then at that time I got there I requested them, the
engineers in charge—

d ? I know, but just tell us what was done under your eye, what you saw
one’

A. Well we pumped the vessel dry.

Q. Well that is a simple answer, you pumped it dry.

By MR. HOLDEN: Q. And then were you able to see why she sank?

A. Yes. ’

HIS LORDSHIP: Is there any dispute as to the cause of her sinking?

MR. TOWERS: Well I don’t think anyone knows exactly what hap-
pened, my Lord.

Q. Would you look at this photo, Mr. Morris?

A. Yessir.

Q. Of the side of the Saskatchewan, my Lord, perhaps that will be S-2?

HIS LORDSHIP: Well what is it a-photograph of?

Q. What does that show, Mr. Morris?

A. A photograph of part of the side of the ship.

By HIS LORDSHIP: Q. Does it show the damage?

A. Tt shows the hull and shows a puncture in one of the shell plates.

By MR. HOLDEN: Q. Did you see that hole?

A. Yes sir.

Q. What were the dimensions of that hole?

A. Roughly 5 inches by 3 inches.

Q. Where was the hole with reference to her water line as she lay loaded
at her berth before the accident?

A. Well I didn’t take the mark measurements of that; I only went by the
draft forward and aft, but it seemed to me between 15 and 15 feet six.

Q. And would that be above or below the water as she lay at her berth?

A. That would be below the water.

HIS LORDSHIP: I see the Preliminary Act at No. 13 says: (Reads).
There doesn’t seem to be any dispute about what the cause of it was, Mr.
Towers.

MR. TOWERS: Is that in the defendant’s Preliminary Act?

MR. WILKINSON: Yes.

HIS LORDSHIP: Are you actively disputing the fact that whether
negligently or not it was the anchor that drove the hole in?
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MR. TOWERS: It is not known whether it was the anchor or the chain
connecting the booms about the vessel, my Lord.

HIS LORDSHIP: Your Prehmmary Act says the port anchor of the
Paisley struck the starboard side.

MR. TOWERS: They were in collision.

HIS LORDSHIP: However, if you want to argue it was a chain instead
of a fluke you are at liberty to do that, I think.

MR. TOWERS: Well, my Lord, it does make a difference in the domestic
arrangements of the defenddnt not so far as this action goes.

HIS LORDSHIP: 1Iknow, that is what I want to get at, what is the use
of disputing a thing that is fairly obvious? If you have a serious reason for
disputing it, very good, I am not preventing you.

MR. TOWERS: I have a serious reason for saying I don’t know whether
it was the chain or the flukes of the anchor that caused it.

Q. Mr. Morris, did you also see the Paisley at that time?

A. Yes, I saw the Paisley’s bow.

Q. And did you see her port anchor?

A. Yes sir.

Q. Where was her anchor? Was it in the hawse pipe or hanging down?

“A. It was hanging down, hanging down on the bow by a wire.

Q. On what?

A. On the port bow by a wire. A wire cable.

Q. And where was the crown of the anchor with reference to the water
line?

A. About 15 feet 6, I think.

Q. That would be about the same level as the hole in the Saskatchewan?

A. Practically the same level.

HIS LORDSHIP: You mean where was the crown of the anchor in
reference to the water?

MR. HOLDEN: The water line, yes.

HIS LORDSHIP: And he didn’t answer that by saying it was above or
below.

A. (Contd.): It is below.

Q. Below the water?

By HIS LORDSHIP: Q. How much below?

A Well the draft of the Paisley and the draft mark on the Paisley—

Q. How much below the level of the water, is the question that is asked,
was the crown of the anchor?

By MR. HOLDEN: Q. Approximately at any rate?

A. The Paisley’s anchor was well clear of the water.

Q. But the crown of her anchor—?

A. Yes.

Q. Oh, when you saw her?

A. When I saw her.

Q. Oh, I see, her cargo—?

A. She had been partly discharged.

By HIS LORDSHIP: Q. Her anchor was clear of the water then?
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A. Her anchor was clear of the water.

By MR. HOLDEN: Q. But the Paisley had been partially discharged
since the accident? 4

A. Since the accident, yes. .

Q. Well tell the Court, please, Mr. Morris, had that anchor suffered any
injury itself? Did you see any break or any damage to the anchor?

A. Yes, there is a break in the crown of the anchor, a piece off the crown
of the anchor about two and one-half and tapering down to nothing.

Q. Well now with your experience for so many years—?

MR. TOWERS: My Lord, I may be able to save a little time. There
is no dispute that either the anchor hit the Saskatchewan or the anchor hit
the boom and struck the Saskatchewan—or the vessel hit the boom and that
the hole was made either by an anchor or a chain or a portion of the boom.

HIS LORDSHIP: Where was the boom?

MR. TOWERS: The boom lying around the Saskatchewan.

HIS LORDSHIP: There was a boom, a chained log?

MR. TOWERS: Single logs fastened together by a chain.

MR. HOLDEN: Only one log in width.

MR. TOWERS: Yes.

Q. Mr. Morris, when I tell you that the Paisley bumped the Saskat-
chewan will you please tell the Court whether in those circumstances the
the injury to the Paisley’s anchor’s crown and the hole in the side of the
Saskatchewan had anything to do with each other?

A. Well by the nature of the damage I found they correspond pretty
well with each other.

Q. Well then what made the hole, in your opinion?

A. Well something—of course I am not—in my estimation it was some-
thing sharp, something similar to the Paisley’s anchor.

Q. And where the damage was on that anchor, is that right?

A. Yes.

By HIS LORDSHIP: Q. You think the damage on the Saskatchewan
and the damage to the Paisley’s anchor correspond with one another and the
anchor made the hole?

A. Yes, it is possible that the Paisley’s anchor, the crown of the Paisley’s
anchor, would have done this damage. '

You only say it is possible. From your observation—?

From my observation.

It is possible that the anchor made the hole, is that what you say?
Yes.

Now what sort of anchor was it?

Stockless patent anchor.

. Have you a photograph of it?

MR. HOLDEN: Yes, my Lord.

Q. What do you call the crown of the Stockless anchor?
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By MR. HOLDEN: Q. Will you produce as Exhibit 5-3 a photograph
showing the bows of the Paisley with her anchors in view?

A. Yes sir. That shows the starboard anchor.

By HIS LORDSHIP: Q. Here is the anchor hanglng?

A. Yes.

Q. Where is the crown of that?

A. This is the crown here. (Indicating). And this is the flukes running
up from the crown. (Indicating).

By MR. HOLDEN: Q. Am I right that the crown is the lower part?

10 A. The lowest part of the anchor.

Q. Joining the two flukes?

A. Joining the two flukes in one casting.

——EXHIBIT S-2: Photograph previously referred to showing hole in

plating of Saskatchewan.

— —EXHIBIT $-3: Photograph above referred to showing bows and

anchors of Paisley.

HIS LORDSHIP: This, I suppose, is not a picture having any relation
to the damage?

MR. HOLDEN: 1 believe so, my Lord.

You see the port anchor in the Exhibit S-3, you see how it is hanging?
Yes.

Is that the way it was when you saw it after the collision?

That is the way after I saw it—after the collision.

Two or three days after?

Well on January 22nd.

Four days after?

January 21st to be exact,

By HIS LORDSHIP: Q. Is that the injured anchor?

A. 'This is the injured anchor here. (Indicating).

30 By MR. HOLDEN: Q. You are pointing to the one on the port bow?

A. Yes.

By HIS LORDSHIP: Q. Does it show the damage on that photograph?

A. No sir, you can’t see the damage here.

By MR. HOLDEN: Q. I was told it did.

A. WellIcan’t. Of course you might be able to see it but I can’t identify
it from this photograph.

Q. Now, Mr. Morris, did you take soundings of the water around the
Saskatchewan as she lay there?

A. Yes sir.

40 Q. Not in detail, but what water was there?

A. Well I sounded her forward and aft and amidships.

Q. Yes?

A. There was 19 feet to 19 feet 6 forward; I could not get an accurate
sounding by the lead line there because there was a certain amount of deposit,
mud, in the bottom—soft mud.

By HIS LORDSHIP: Q. Don’t give us those details. You say 19
feet to 19 feet 6?7 ’
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A. And 22 feet aft at the stern.

By MR. HOLDEN: Q. 22?

A. 22 or 22 feet 6, I couldn’t get accurate soundings.

Q. Did you see any mark on the Paisley’s side opposite her anchor?

A. On the bow, yes. Just on the bow there was a radius described like
that. '

By HIS LORDSHIP: Q. A what?

A. A radius—an arc, on the plating on the Paisley’s bow.

By MR. HOLDEN: Q. Made by what?

A. Made by something rubbing against it in the side.

Q. Did that correspond with the anchor?

A. It was with that inner portion of the crown of the anchor.

Q. If the outer portion of the crown of the anchor made the hole in the
Saskatchewan and got its own damage would that mark that you saw on the
side of the ship correspond with the crown of the inner portion of the same
anchor?

A. Yes sir.

HIS LORDSHIP: You have nothing, Mr. Wood, on this, I suppose?

MR WOOD: Well I have no questions to ask, my Lord.

HIS LORDSHIP: Of course it is natural that Mr. Holden should take
the burden of the inquiry as to how the accident happened.

CROSS-EXAMINED by MR. TOWERS:

Q. When you inspected the berth and moorings of the Saskatchewan,
Mr. Morris, did you also inspect the berth and moorings of the other vessels
laid up in Owen Sound Harbor in the winter of 1926-27?

Yes sir.

Have you a recollection of what those vessels were?
No.

Perhaps if I remind you: The Presqu’ile?

The Presqu’ile, yes.

The Paisley? A. Yes.

The Thompson?

Yes.

Snyder? A. Snyder, yes.

C. Snyder. The Drummond?

Thomas J. Drummond, yes.

The Senator?

Yes.

The Home Smith?

The Home Smith, yes.

Saskatchewan?

Saskatchewan.

And Wakenda?

. Wakenda.

IS LORDSHIP: What is the object of this, Mr. Towers?
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MR. TOWERS: I want to know the capacities, my Lord, and sizes of %7

Ezxchequer
those vessels. They were all moved by this Tug Harrison. Gourt of

Canada

HIS LORDSHIP: I know, but what has that to do with thlS action? yo 2

MR. TOWERS: The Tug Harrison moved our vessel and it is claimed ppinsins
she didn’t have enough power to do it. She moved all these others. I don’t ©*
want to go into details about their moorings. ﬁ%’}.’,swm

HIS LORDSHIP: I don’t suppose you want to get every other vessel §5o% . ion.
in the harbor and show about her moving?

MR. TOWERS: No. I want toshow that these vessels that the Harrison
moved were of equal or greater capacity and greater deadweight tonnage.

HIS LORDSHIP: You have alleged no negligence or fault prior to the
alleged collision.

MR. TOWERS: No, but we say we were not negligent, my Lord; the
ship Paisley was not negligent, that is our defence.

HIS LORDSHIP: Well that may be but how is it going to help you if
this tug moved a lot of vessels that you say were there?

MR. TOWERS: One of the acts of negligence alleged against us is that
we employed a tug that didn’t have sufficient power to move the Paisley. I
am seeking to show by this witness’ full expert knowledge and particular
knowledge of what happened that winter that this tug moved larger vessels
than ours to the same elevator.

HIS LORDSHIP: You didn’t know that though, did you?

MR. TOWERS: Well she hadn’t done it when we engaged her.

HIS LORDSHIP: Idon’t think it will help very much but if this witness
can tell you that she moved some of those ships—

MR. TOWERS: All I wanted from him was the capacity and the size
of the other ships. 1 wasn’t going to ask him about the moving, just to know
if these vessels were in the harbor and what their size and capacity was.

HIS LORDSHIP: They are all bigger than the Paisley, are they?

MR. TOWERS: I don’t know that they all are, my Lord.

Q. Could you say as to that, Mr. Morris?

A. Nosir. Iam not interested in the capacities of vessels at all.

Q. Or their size? A. Nor their size, as long as there is a safe berth for
mooring.

Q. You are not interested in whether these other vessels were larger.
Do you know if they were larger vessels or not? A. Well I would know if 1
saw them, if I took particular notice.

The Home Smith, for instance?

No, the Home Smith would be far smaller.

Than the Paisley? A. Than the Paisley.

What about the Saskatchewan herself?

The Saskatchewan would be smaller also.

And the Presqu’ile?

I can’t say. Practically about the same size, by observation.
And the Thompson?

I have no recollection of the size of the Thompson.
The Drummond?

(continued).
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A. The Drummond would be smaller.

Q. And the Senator?

A. The Senator would be— Well I can’t say whether she would be
larger or smaller, but about the same capacity I think, judging by appearances.

Q. Very good. Now then were you concerned in the nature of the bottom
in which the Saskatchewan was lying?

A. Yes sir.

Q. And what is the nature of the bottom?

A. Mud bottom.

Q. Mud bottom?

A. Mud and I think a certain amount of clay below the mud but it is
mud bottom on the surface.

Q. Then when you went back after the loss you represented the Salvage
Association, I suppose the owners of both vessels, you didn’t go back in the
interests of either vessel?

A. Nosir. I am acting without prejudice.

Q. And you found the Saskatchewan when you first examined her having
had part of her cargo taken out at the elevator?

A. I don’t understand you, sir.

Q. Well when you first saw the Saskatchewan I think you said to my
learned friend that part of her cargo had been taken out, had been discharged?

A. Yes sir.

HIS LORDSHIP: Of the Saskatchewan?

MR. TOWERS: Yes.

HIS LORDSHIP: I thought that referred to the Paisley only.

MR. TOWERS: No, it was the Saskatchewan, when he first saw her,
about December 20th.

A. (Contd.): About January 20th.

MR. HOLDEN: May I say this, that we are getting mixed up. As I
understand it the witness said that he saw the Paisley after the collision,
she had had some cargo taken out of her since the collision.

HIS LORDSHIP: Nothing was said about the Saskatchewan by him,
and her cargo.

Q. I understood you to say when you first saw the Saskatchewan—
when was that, in December, was it not?

December, yes.

That part of her cargo had been taken out?
Yes.

That is true?

Yes.

And that is what you did say?

She was raised to 16 feet—9 draft.

Part of her cargo having been taken out for that purpose?
Yes.

By HIS LORDSHIP: Q. What draft?

A. About 16 feet 9.
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By MR. TOWERS: Q. Now do you issue instructions? Are there
printed instructions to owners and masters for the laying up of these vessels?
Yes sir.

Have you a copy with you?

No sir.

Have you one in town?

Yes sir.

Will you produce it?

Yes, I can produce it later.

Later, yes. I show you this photograph?

Yes.

. Can you say if that was the condition of the Saskatchewan when you
examined her about January 20th?

A. Yes, that is as near as I can say now.

Q. She is evidently resting on the bottom?

A. She is on the bottom.

EXHIBIT P-2: Photograph of Saskatchewan referred to.

Q. She seems to be moored by a cable leading from a chock on the star-

board side forward?

Onto the shore.

Her starboard anchor seems to be hove partly up?
No, hove home.

In the hawse pipe?

Yes.

On the starboard side forward?

Yes.

And her port anchor seems to be what?

Hanging. Hanging down. I take that this is the anchor. (Indicating).
I take it so too?

. Yes.

HIS LORDSHIP: The position of the anchor as shown, is it important?

MR. TOWERS: Yes, my Lord.

By HIS LORDSHIP: Q. Is it apparent from the photograph how else
she was moored?

A. Yes. She seems to be moored quite in order.

Q. What are the things that that shows?

A. Well she is moored, this vessel is moored to the Thomas J. Drummond
with the line from the bow to the shore.

By MR. TOWERS: Q. And does she appear to be, as far as her mooring
goes, in the same shape as when you examined her in December?

I must look at my report of my mooring before I reply.

IYs that as to the mooring lines or the position of the anchor?
es.

And have you your mooring sheets?

Yes, I have a copy.

And have you a copy of the Paisley’s mooring sheet also?
I think I have.

ororororor
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Q. Will you bring them also then?

A. I will do that.

Q. I take it that you found the mooring of all these other vessels in the
harbor satisfactory or you wouldn’t have passed them?

A. Well I approved of them all.

Q. Then when you went on the 20th of January in answer to your sum-
mons had you any difficulty in finding the cause of the sinking?

A. No, not— It was late at night, sir.  When I arrived there it was late
at night and they were working in the engine room, the engineers were working
in the engine room and trying the ballast tank.

Q. Pumping her out?

A. Well they seemed to be placing the pumps on.

HIS LORDSHIP: The question is a simple one; you needn’t go on and
elaborate on it.

Q. Had you any difficulty in finding the evident cause of the sinking,
that is the hole ?

Well, we had to look over the side of the ship.

Outside you mean ?

Both outside and inside, and take some hatches off.

And did you do that at night ?

No, the next morning, on the 21st—the mischief had been done.
And whom did you see on board when you went there that night ?
Oh, there was quite a lot of men there.

Who was in charge ?

Well, really Captain Cornett was in charge.

And did he tell you where the hole was ? Did he indicate to you
where the hole was ? .

A. He didn’t know.

Q. He didn’t know ?

A. He didn’t know. He knew the locality but he didn’t know exactly
where it was.

Q. When you say the locality, he knew the point of apparent contact
between the Paisley and the Saskatchewan ?

Yes.

That is the locality ?

Yes. .

Then in the morning you found the hole ?
Yes, on the morning of the 21st.

Have you any record ?

Well, only my own regular wreck reports here.

By HIS LORDSHIP : Q. Were you able to find it before she was
pumped out fully ?

A. O, yes, sir.

Q. Was it during the pumping that you discovered it ?

A. Yes. Inthe morning about 9.30, the following morning, the morning
of the 21st, I went down.

Q. I say was it during the pumping that you found it ?

LrororLoroPy
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A. Yes. é’r;:ct}:‘eequer
By MR. TOWERS : Q. Well, is this your report that you made on Court of
the wreck ? : No. 22.
A. That is a copy of my report sent to the Salvage Association. Plaintifts -
HIS LORDSHIP : Are you putting that in ? Case.

MR. TOWERS : Yes, I have no objection to putting it in, my Lord. Henry Wm.
— EXHIBIT P-3 : Copy of wreck report on Steamship Saskatchewan Eiamination.

above referred to. (continued).
Q. What time did you get down to the ship in the morning, do you

10 remember ?

20

30

A. About nine in the morning.
Q. And about what time did you find the hole ?
A. It must be about half-past ten, on my recollection now, I wouldn’t

swear to that, you see.

You took some hatches off ?

Or no, it would be half-past nine.

Where. did you find it first, outside or inside ?

Inside, sir.

And had you to take the hatches off that morning ?

Yes, sir.

Took the hatches off, and what assistance had you ?

Well, all the crews employed by the owners then.

Whoever was there. But in thirty minutes you found it inside ?
Well, yes. I wouldn’t swear to that.

Was it under grain or above grain ?

Oh, under the grain. We heard the trickle.

And was there much trouble in stopping the leak ?

No, not very much after we found it.

Do those photographs, either of them, show the hole ?

. Well, this plate here looks as if it was a new plate put on, to me;

P OFOPOFOFOFOFOFD

I can’t locate the hole here.

HIS LORDSHIP : What do you want to show about this, Mr. Towers ?
MR. TOWERS : I don’t want to put those in and cumber the record;

they are not very clear.

Q. Does that indicate the hole ?
A. Yes, sir. This indicates the plate after it had been taken off the

ship.

Q. And how far below the deck would that be ?
A. Well, really, I didn’t take any measurement, but it would be about,

40 roughly, about 6 feet below the deck; it is below the wale strake.

EXHIBIT P-4 : Phatograph showing plate and hole punched in
same, above referred to.

And how far below the water line ?

I should say about 6 feet. I will not swear to that.

Well, you say the deck ?

Below the deck.

And below the water line ?

LropLo
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Below the water line.

Well, then the water line and the deck must have been about even ?
Well, below the water line when I got alongside.

This is when you found it, yes ?

. Well, the vessel was then partly dug out.

By HIS LORDSHIP : Q. Look at this P-4 for a minute, the hole is
shown there ?

A. Yes, sir.

Q. What is this vessel lying upon ?

A. This is the plate cut out of the ship; that is the inside of the plate.

By MR. TOWERS : When you say you approved of the vessels, that
includes the Paisley, you approved the mooring of the vessels ?

A. All steel vessels and all loaded vessels. .

Re-Examined by MR. HOLDEN : Q. Mr. Morris, the boom log
has been mentioned that was afloat alongside the Saskatchewan ?

Yes.

Did you see the boom log ?

No, sir. .

You know the kind of chains that would have ?

Yes, sir; as a rule, yes.

Would the hole that you saw, or could it be made by such a chain ?
No, sir, impossible.

. Now here is a sketch, not to scale, but it is the nearest thing I have
seen, this is Exhibit S-4; does it show quite roughly the distribution of the boats?

A. Not when I took the moorings, sir.

Q. It does not ?

A. No, sir. These were all loaded when I took the moorings; there
was only one light ship in the harbor, that is the Wakenda.

Q. Do you know whether this is the distribution at the time of the
accident ?

A. I don’t know. I didn’t take notice.

By MR. TOWERS : Q. With Your Lordship’s permission, one question
on that question my learned friend raised : Could that hole have been made
by anything but the anchor ?

A. Oh, it is possible.

Q. It is possible, yes ?

A. Yes.

Q. You say it is possible to have been made by the anchor or a portion
of the boom, not the chain ?

A. I don’t think a boom could have done it.

Q. But you can’t tell what object did make it ?

A. No, sir. ‘

MR. HOLDEN : I mentioned this before in that way but I didn’t file
it because he said it doesn’t represent it when he saw it, that is S-4.

HIS LORDSHIP : Yes.

MR. HOLDEN:SoI should make that explanation, I have not yet filedS-4.

HIS LORDSHIP : No.
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GEORGE WAUGH, Sworn

Examined by MR. HOLDEN :

Q. Captain Waugh, are you the Master of the Tug Harrison ?

A. I am, sir.

HIS LORDSHIP : Is this the Tug that moved the Paisley ?

MR. HOLDEN : Yes, my Lord.

Q. Did the Harrison move the Paisley on the morning of the 18th
January, 1927 ?

A. She did, sir.

Q. Were you in command of the Tug at the time ?

A. 1 was.

Q. Before the Paisley left her berth that morning what communications
did you have with those on board of her ?

A. Well, T am not altogether just clear in the exact conversation.

Q. Well, was there any conversation to speak of, any special conver-
sation ?

A. Well, there naturally would be.

By HIS LORDSHIP : Q. Whom would that naturally be with ?

A. Well, Mr. Penrice, the man in charge.

Q. Who was Penrice ?

A. He was the man in charge of the Paisley.

By MR. HOLDEN : Q. The ship keeper ?

A. The ship keeper on the Paisley.

HIS LORDSHIP : Might I ask if this witness will point out on the map
where the Paisley lay ?

Q. This blueprint, Captain, on the board, will you please show the
Court where the Paisley lay before you shifted her ?

HIS LORDSHIP : Just let him outline it, Mr. Holden.

Q. This is approximately the scale of the exhibit (producing small model
of Paisley) ?

A. She would be lying somewhere just about there. (Indicating).

By HIS LORDSHIP : Q. Now would you outline that with a pencil,
please ?

A. Excuse me, but there was a row of boats, steamers, lying at the stern.

HIS LORDSHIP : Quite so.

By MR. HOLDEN : Q. When you say a row, they were abreast of
each other ?

A. Yes. (Outlines the Paisley).

HIS LORDSHIP : Would you write “Paisley” inside that space.
(Witness writes.)

. Captain Waugh, you shifted her on the morning of the 18th January ?

Yes, sir.
Had you been over to her before that ?
Yes, sir.
When ?
On the afternoon of the 15th.
What happened then ?
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A. We took in her We furnished steam for his winch, for his anchor

winch.
Q. He had no steam on of his own ?
A. None.

Q. And you furnished steam from the Tug Harrison ?

A. We connected our steam to his anchor winch and hove in the star-
board anchor; the anchor was down.

By HIS LORDSHIP : Q. You mean you raised it ?

A. Raised it up.

Q. And pulled it in ?

A. Yes.

By MR. HOLDEN : Q. That is to say it was brought right home ?

A. Yes.

Q. To the hawse pipe ?

A. Right into the hawse pipe, into its proper place.

Q. What happened to the port anchor ?

A. The port anchor was hanging over the side on three parts of the
cable, the wire cable, and the chain was unshackled, and took

B9y HIS LORDSHIP : Q. What do you mean by three parts of the wire
cable ?

A. The eye——. On the boat there is a chock, a hole, and there is a
pair of bitts in on one side of that; well, they put the eye—it is one of the old
mooring cables probably, or it might probably have been one in use in the
summer—they put the eye over the bitts and they passed the bight out
through this chock, passed it through the shackle on the anchor.

Q. To the shackle of what ?

A. To the shackle or ring on the anchor, to the anchor stock, and had it
brought back in through, the bight of the cable, and put on the bitts.

HIS LORDSHIP : Has anyone a photograph showing the mooring ?
1 would like to see if I could understand.

MR. HOLDEN : It may be filed already.

MR. WOOD : That shows the starboard anchor hove to, home.

MR. HOLDEN : Here is exhibit S-3, my Lord.

HIS LORDSHIP : Well, now does this show what this man is describing ?

By MR. HOLDEN : Q. Just point out to His Lordship ?

By HIS LORDSHIP : Q. You say it was hanging on three parts of
the cable ?

A. On four parts, I said the four.

Q. Put the eye over the bitt. Now where is the eye ?

A. The anchor, here is the anchor hanging down, there is a ring or
shackle or a place—

Q. Call it a ring, that will do ?

A. Aring. This shows

Q. Iknow. Where is the eye that you speak of ?

A. Now the eye is the same as this, on the opposite side of the boat.
You see here is a chock. This is the same on the other side; this is the star-
board side, but it will show on the port side.
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Q. Iknow. I have it here that you put the eye over the bitt. Now
want to know what that means ?

A. Well, this means, my Lord, that inside of the boat back here a certain
distance, I can’t just say offhand how far it is, there is a pair of bitts.

Q. There is a pair of bitts inside ? Now where is the eye ? -

A. Here is the chock that they cast the line over.

By MR. HOLDEN : Q. Is that what you mean by the eye ?

A. Well

By HIS LORDSHIP : Q. But the eye on ancho ?

A. Put the bight of the line out to the anchor, the ring.

Q. Bight on what ?

A. Out through the chock, passed it through the eye of the anchor and
brought it back up through the chock.

Q. You passed it out through the chock ?

A. Out through the chock.

Q. And brought it back into the bight to these bitts, the same bight ?

A. The same bight.

Q. Where is the bight ?

A. You can see the cable hanging there. This is the cable that goes
through. (Indicating.)

Q. Brought back into the bight and on these bitts ?

A. Onto these bitts.

HIS LORDSHIP : Now I think I understand something about that.

By MR. HOLDEN : Q. Now, Captain, did that port anchor jam ?

MR. TOWERS : I think you should ask what happened.

Q. We haven’t yet got the chain on the anchor. Just tell His Lordship
what happened with that port anchor; not too much detail, but what hap-
pened ? Why didn’t they get it home ?

A. About bringing the chain in ?

Q. Yes, why didn’t they ?

MR. TOWERS : He didn’t say that they didn’t.

Q. Well you go ahead and tell your story, Captain ?

A. T presume that you wanted me to tell where the chain

By HIS LORDSHIP: Q. Why didn’t they get the port anchor home,
is the question. Now tell us why? A. Well you understand, Your Lordship,
that the chain, they were using this port chain for a mooring chain on the dock.
That is the reason they had to unshackle off of this anchor when we hove the
starboard anchor in. You put the compressor on and take the friction off
and put the friction into the port side of the winch to fetch in that port
chain. We hove in the port chain till it came down and hung immediately

.down beside the port anchor and he had a big shackle in to take and shackle

this chain onto the port anchor.
. Where was the anchor then? A. The anchor is hanging still down
the side of the boat.
Q. Where was it then—you said you hove it in? A. Hove in the chain.
Q. Till it hung by the anchor?
MR. WOOD: The chain had been used ashore.
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HIS LORDSHIP: I understand that but he said it was hove in till it
hung down by the anchor. A. Well we hove it in with the steam; we fur-
nished the steam, Mr. Penrice was operating this himself.

Q. I know, but tell us what happened, what was done with that chain
and anchor? A. He got the big shackle and shackled the chain onto the
anchor and he commenced to heave it in and he pulled it into the anchor pipe
as far as this cable would allow it to come.

Q. How far was that? A. I would judge about a foot and a half; it
may have been two feet. A foot and a half or something close to that.

Q. What do you mean by one foot? You said as far as this would allow
it };o go. How far was that? A. The cable would allow it to come in about
a foot.

Q. The cable would allow it to come into what a foot? A. Come into
the anchor pipe.

kBy MR. HOLDEN: Q. Allow what to come in? A. The anchor
stock.

Q. In what position did that leave the port anchor? A. It left the port
anchor sticking out at about that angle, out about five feet, straight out,
almost straight out.

MR. TOWERS: An angle of about 80 degrees, was that?

HIS LORDSHIP: Almost straight, he says.

Q. Almost straight for about five feet from the ship’s side? A. From
the ship’s side.

By HIS LORDSHIP: Q. I would just like to get the position when it
stuck out. When it stuck out five feet what was the farthest point out?
A. Well I don’t just know what you would call it, whether it would be the
anchor, where the flukes of the anchor would be exactly in, but this part of the
anchor would be the furthest out, this part. (Indicating).

Q. What do you call that? Isn’t that a cross-piece there at the top of
the anchor? A. I don’t know what we call that.

Q. Weall know what an anchor looks like generally but there are different
kinds of anchors?

MR. HOLDEN: Mr. Towers has handed me that photograph and that
shows more clearly the shape of the anchor.

Q. What is that, running from there to there. (Indicating on photo-
graph)? A. That is where the stock passes into that part of the anchor.

MR. HOLDEN: This one shows it in detail, my Lord, without being
foreshortened. “S-4,” may I mark that?

EXHIBIT S-4: Photograph of “Robert J. Paisley” above referred

to.
Q. Well now S-3: The point which stuck out five feet is at the top of
the anchor, is it? The very top part of the anchor, isn’t it? A. The bottom
part of the anchor.
HIS LORDSHIP: I see what you mean.
By Mr. HOLDEN: Q. Is that what Mr. Morris called the crown?
Oh, you were not here then.
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By HIS LORDSHIP: Q. How were the two flukes, were they exactly
level with the water, or did they stick up at an angle, one down and the other
up? A. After they were pulled in?

Q. Yes? A. They had a tendency to droop down there so as to allow
them to dip down.

Q. And did they droop down? A. They drooped down, yes.

Q. Is that shown on this Exhibit S-3? Can you see the flukes of the
anchor on that? A. No. Ican’tseethem on this, not on that.

Q. That one we have marked S-4 is a photograph showing clearly the
Paisley’s port anchor? A. The Paisley’s port anchor.

Q. Is that the way it was at the time you are speaking of? A. No.

By MR. HOLDEN: Q. This I am filing, I should state for the record,
to show the shape of the anchor and not to show its position at the time you
are speaking of? A. No.

HIS LORDSHIP: I think S-3 shows it as it was left.

MR. WOOD: With the exception, my Lord, that it had been lightened
since. It was below the water.

HIS LORDSHIP: I understand, but that shows the anchor.

MR. WOOD: Oh yes.

Q. Now, Captain Waugh, did you see the anchor after the accident?
A. After the accident?

Q. Again? A. Not closely.

Q. I mean did you notice her damage, the anchor got? A. No, I
wasn’t close to it.

Q. Now, Captain, at any time either on the 15th or on the 18th was any-
thing arranged between you and Penrice or anybody for the ship as to where
she would get her lines ashore? At what stage in the shifting operations was
she to get her lines ashore? A. The understanding between

Q. Would you mind answering my question, was there any arrangement
made? A. How he was to get the lines ashore?

Q. Did you tell him he was to do it here and did he say? I will do it
there’—was there any definite arrangement as to when and where the Paisley
would get her lines ashore when she got near the elevator? A. No sir, there
was no arrangements made.

HIS LORDSHIP: Do you mean after she had been moved to her new
berth? :
MR. HOLDEN: I mean really before moving her. Perhaps I should
put that clearly:

Q. Before moving her at any time?

MR. TOWERS: If he said there was no arrangement made I don’t
think my learned friend should attempt to make it clearer.

HIS LORDSHIP: He is just simply repeating what the witness said,
there was no arrangement made as to where she would be moored when she
reached where she was going.

Q. I want to get that, Captain; Before she got to her moorings at the
elevator over here what was done—? '
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MR. TOWERS: Well now I want to protest. That is not proper.
He said there was no arrangement made.

Q. I will put it this way: Captain, as the Paisley got near to the ele-
vator where she was to be moored what had to be done with regard to her lines?

MR. TOWERS: That I submit is not a proper question.

HIS LORDSHIP: Better put it—Had anything to be done?

MR. HOLDEN: I beg your pardon.

Q. Had anything to be done with regard to getting the Paisley’s lines
ashore? A. The proper thing for him was to have his lines ready so as to
get them ashore. A person that has charge of a boat, when they are coming
approaching a dock they get their lines ready for to get on it.

Q. And did he have his lines ready on the Paisley?

MR. TOWERS: Was he on the Paisley? Does he know?

MR. HOLDEN: My learned friend can cross-examine him on the
answer.

MR. TOWERS: I am objecting to the form of my learned friend’s
examination.

HIS LORDSHIP: I think Mr. Holden is perfectly right, the witness
can say, I don’t know anything about it for I wasn’t there. He may have
some special knowledge. A. I am not prepared to swear that he didn’t have
his lines ready, I wasn’t close enough to see what lines he had, but it appears
he didn’t have them ready.

Q. Then after getting his lines ready was there anything else to do as
he came near his berth? A. What do you mean, in getting the heaving line
out or anything?

Q. Yes. Well would he wait till he got to his berth to put his lines ashore
or should he put his lines ashore—? A. It is customary as soon as you get
close enough to the dock get a heaving line ashore and get your line out as
soon as possible.

Q. And did he do that? A. He didn’t get a line out at all. He got a
heaving line through but no other.

Q. Was he close enough to get a line ashore? A. He was.

Q. Now will you show His Lordship on the chart—?

HIS LORDSHIP: Perhaps you had better get him to show you where
she finally pulled up.

Q. May I ask, not in detail, but tell His Lordship, please,—you have
shown us where he lay before you shifted him, what did you do first after she
had cast off? Where did you take her? A. I had to pull her out this way.

Q. Because there were several vessels abreast of her? A. Three vessels
anchored astern of her.

Q. You had to pull her away from the dock? A. Away from the dock.

Q. Did you pull her away from the dock stern first or bow first? A.
Stern first.

Q. And then what did you do? A. We swung down and pulled her
down past these boats.

Q. Stern first? A: Stern first.

Q. It would have been, you might say, pulled her north? A. Yes.
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Q. In a northerly direction? A. In a northerly direction.

By HIS LORDSHIP: Q. Were the three boats anchored behind one
outside the other? A. One outside the other. '

Q. So you had to pull her out of the side of the dock? A. Yes.

Q. To clear these vessels? A. Yes sir.

Q. You did that, pulling her stern first? A. We didn’t pull her stern
first until we pulled her out.

A Q. You pulled her out and then you pulled her past these stern first?
. Yes.

By MR. HOLDEN: Q. And then how far did you take her stern first
in a northerly direction? A. We pulled her down till I would judge she would
be down probably about that far. (Indicating).

Q. There is a little building with “J.H. & S. Co.” on it? A. That is
one of our company’s buildings.

~ Q. And then did you pull her down as far as that building? A. We
pulled her stern a little past that building.

HIS LORDSHIP: Would you mark that?

MR. HOLDEN: It has got “J.H.S.” on it.

Q. The stern is this far? A. Yes.

Q. Then what did you do, Captain, when you got her down that far
stern first? A. When we pulled down this way we tried to keep her in the
centre of this channel.

Q. Towards the north? A. Yes, in the direction of the centre of the
channel, and in pulling her down she was inclined to go over towards this bank.

Q. The east bank? A. The east bank, yes.

Q. Inclined to go over towards the east bank? A. I swung the tug up
this way—

Q. Don’t say “this way” if you can helpit? A. Swung her to the north-
west and stopped her way towards the east.

By HIS LORDSHIP: Q. Just take it easy, and do one movement at
a time. You swung her bow northeast? A. Her stern.

By MR. HOLDEN: Q. And then what did you do when you checked
her swinging that way? A. Tooted the whistle to let go the stern line.

Q. That is the line from the stern of the Paisley? A. Yes.

Q. And then what did you do? Did they let go of that line? A. They
let go the line.

By HIS LORDSHIP: Q. I can’t hear the witness. You tooted to
let go the stern line? A. Yes.

Q. Did they let go the stern line? A. Yes.

Q. And then what did you do? A. I turned the boat around.

Q. Yes? A. I guess I had better tell which way I turned the tug.

By MR. HOLDEN: Q. All right? A. I turned the tug on a star-
board wheel, turned towards the port.

By HIS LORDSHIP: Q. To her port? A. Came around to her port
bow—Her starboard bow.

Q. Which are you speaking of, the bow of your own boat or the Paisley?
A. Turned the tug around.
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Q. Turned the tug around to the port side of the Paisley? A. To the
starboard side.

Q. Yes? A. Passed close on the starboard side of the Paisley with the
tug.

Q. Yes? A. The man on the Paisley—I saw Jim Sykes standing out
on the bow of the Paisley and he threw a heaving line down onto the stern of
the tug from the Paisley’s bow.

{_Sy MR. HOLDEN: Q. That is the light line attached to the cable?

es.

By HIS LORDSHIP: Q. To your bow? A. At our stern. ‘

Q. Yes? A. And my mate or deck hand, whatever you call him—
he is my mate—

Q. What is his name? A. Mathewson. Took the heaving line and
attached it to our line.

Q. Yes? A. And Jimmy pulled the line aboard the Paisley.

By MR. HOLDEN: Q. Who is Jimmy? A. Jimmy Sykes, the man
on the Paisley.

Q. He pulled your line in, did he? A. Up to the Paisley. He was
going to put it in on the starboard side through the starboard chock and 1
told him to put it around on the port through the port chock.

Q. Did he do so? A. Yes sir.

Q. And fastened it there? A. There was an eye on the line; he put the
eye right over the bitts.

Q. Yes? A. I swung the tug back on a port wheel.

By HIS LORDSHIP: Q. Which way did the tug go, to port or star-
board? A. She goes to starboard. :

Q. Yes, and what? A. They let out about fifteen feet I think, as near
as I can judge, about fifteen feet of line from the stern of our tug—The stern
of our tug was about fifteen feet from the steamer.

Q. That is from the bow of the Paisley? A. The Paisley.

Q. Yes? A. When the mate got his line made fast—

Q. That is Mathewson? A. Mathewson. He sang out All right.

Q. Well? A. I went ahead on the tug. I pulled straight up for the
elevator dock.

Q. Where were you heading there? Show me on the map? A. The
bow of the Paisley would be heading about here. (Indicating).

Q. But you said you pulled right up to the elevator dock? A. First I
was in that position. (Indicating).

By MR. HOLDEN: Q. Where is that elevator dock? A. It runs
right along. (Indicating).

Q. And the rectangle on that is where the elevator building is? A. Yes.

By HIS LORDSHIP: Q. The tug then was really right east to west,
wasn’t she? A. She would be heading about a little bit more to the west,
just probably a point more or less. ,

MR. HOLDEN: If it please the Court I would like Captain Waugh to
make a good-sized cross on the elevator dock at the point where he says he was
then pulling her right into the dock.
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HIS LORDSHIP: He hasn’t got that far yet. He said: When he
got it fast hesaid—All right,I went ahead and pulled straight up to theelevator
dockdwhich would be about west; he hasn’t got any place starting the tow to
the dock.

MR. HOLDEN: But he pointed with his vessel to a certain part of
that elevator dock.

By HIS LORDSHIP: Q. Where were you pointing on that dock?
Where were you intending on that dock to land the Paisley? A. I was
intending to land her along the dock. :

Q. How far along? You must have had some definite idea where you
were going? A. We were supposed to put her right at the elevator.

Q. To moor her?

MR. HOLDEN: 1 understand he was to bring her into the dock, be-
fore she got to her moorings to put a line ashore.

HIS LORDSHIP: Where were her moorings, at the elevator?

MR. WOOD: She was to be moored at the elevator eventually.

Q. Then you see that house that is marked “J.H.S.” and the elevator.
Now where were you heading to get her close in so that she could heave her
lines out to the dock? A. I headed my tug about that place on the elevator.

Q. Well mark it now with a cross or something.

MR. HOLDEN: A cross with a circle around it, I think, my Lord.

HIS LORDSHIP: Yes.

By MR. HOLDEN: Q. Make a good cross, then put a circle right
around it. That is where you were pointing for on the dock? A. Yes.

HIS LORDSHIP: And I understand doing that for the purpose’ of
getting her close enough to shore to put her lines out before she got to the
elevator.

MR. WOOD: Yes.

Q. Now how close in to the dock did you get the Paisley before she was
abreast of the elevator? You didn’t measure it, but tell His Lordship as near
as you can what the distance was from the nearest part of the Paisley to the
face of the dock just before she got to the elevator? A. When she was
immediately northeast of the elevator she was within thirty feet of the dock
as closely as I could go, or judge.

By HIS LORDSHIP: Q. Within thirty feet of that dock when she
was northeast of elevator?

MR. WOOD: When her bow was, my Lord.

Q. That is her bow? A. Her bow.

By MR. HOLDEN: Q. How near does a ship like that need to be to
get her line ashore, with the heavingline firstandsoon? A. WellIthinkitis
practicable for—Well I shouldn’tsay I think; I know itispracticable foraman
to get a heaving line ashore from a greater distance than that from the dock.

Q. How great a distance? A. Some men can put a heaving line further
than others. They should be able to put a heaving line a hundred feet.

Q. Then did the Paisley get her line ashore when she was thirty feet off,
about, before reaching the elevator, as you intended? Did she get a line ashore
there? A. She didn’t get a line ashore.
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Q. Why? A. Search me! I don’t know why.

Q. Did you notice whether they made any effort to at that point when
you got them in far enough? A. I couldn’t tell you from my vessel.

Q. You were too low down in the water? A. No, but the bow of the
boat is between me and the man on the deck of the Paisley.

By HIS LORDSHIP: Q. Did you know whether she had got it out or
not? A. I knew afterwards.

Q. But did you know then? A. No, I did not, sir. I expected he
would get a line out.

By MR. HOLDEN: Q. And then what did you keep on doing, or
what did you do, keep on hauling? A. 1 kept on ahead with the steamer till
we got past the elevator expecting that he was getting a line out.

HIS LORDSHIP: You kept on hauling the bow past the elevator.

Q. Expecting what, Captain, did you say? A. Expecting him to get
a line on the dock.

Q. As you got abreast the elevator did you think she had a line on?
You knew afterwards she hadn’t but—? A. I expected he would get a heav-
ing line ashore, get his line out.

Q. And then what happened, Captain? A. I put the wheel hard aport,
swung her stern out to clear the steamer and backed up on her.

Q. Swung her stern out, that is the tug’s? A. The tug’s.

Q. And then you backed up on the tug?

By HIS LORDSHIP: Q. Swung the tug’s stern out and backed up
For what purpose? What was your object in that? A. We were supposed
to back up and put her nose against the steamer and push her in to her moor-
ings to the elevator.

Q. Well where would you push her in, at the bow or stern? A. Well
it would depend on—

Q. What did you do? A. I didn’t—I backed up and I saw that they
didn’t have a line out and the man on the bow of the Paisley—When I backed
up our men carried their line forward on the tug—

Q. Well? A. And Jimmy was going to let go our line. '

By MR. HOLDEN: Q. That is Jimmy Sykes on the Paisley? A.
Yes. And I saw they hadn’t a line on the dock, when I got back far enough
I saw there was no line on the dock and that the tow had to be stopped some

way.

By HIS LORDSHIP: Q. So what did you do? A. So I sung out to
Jimmy to not throw the line off; I told the mate to take a turn on the timber
head forward on the tug.

Q. Do what? A. Take a turn on the line.

By MR. HOLDEN: Q. When you say you sang out, this is your line
on the tug? A. Yes.

Q. That is your own mate? A. Yes.

Q. And then—? A. I backed up on the tug to check the Paisley.

Q. The Paisley was still going ahead, not enough to run ashore? A.
The Paisley was still going ahead.
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By HIS LORDSHIP: Q. And you backed up on the tug in order to
put a pull on her? A. To stop her.

MR. HOLDEN: You see, my Lord, as she drifted ahead she was point-
ing right for the Saskatchewan.

By MR. HOLDEN: Q. And then what happened? When you tried
to stop her what happened? A. Well I backed up on the line; the line com-
menced to slip on the timber head on the tug.

By HIS LORDSHIP: Q. The what? A. The timber head. It is a
snubbing post. I went ahead on the tug again to give the mate a chance
to make fast—The line by this time had all run out but about 4 feet.

Q. Yes? A. The mate—there was an eye on the inside end and he
threw the eye over the timber head.

Q. Yes? A. I backed up on the tug again.

Q. Yes? A. And when she got the line tight—taut is a more nautical
way of putting it—I rang up for full speed astern.

Q. Yes? A. And the line parted. :

Q. Yes. And then you lost control? A. I proceeded to get another
line on the steamer.

Q. Well did you succeed? A. Yes sir. The line lying on the deck.

By MR. HOLDEN: Q. Did you succeed promptly or how did it go?
A. The mate picked the eye of the other line up and there was no person close
on the Paisley and I sung out for to come and take our line.

Q. Should there have been somebody close?

By HIS LORDSHIP: Q. Excuse me. You tried to get another line
on and I thought you said you succeeded? A. Yes, I did, but not—

By MR. HOLDEN: Q. But there was a delay? A. There was a
delay. .

Q. And the delay was caused by the Paisley not being ready to take the
line? A. No man being close to put the line on. If a man had of come—

By HIS LORDSHIP: Q. Iknow. Was it hove out? Did you heave
a line to the Paisley on chance or did you wait to see whether the man was
there to take it? A. Well the mate was there standing with the line ready
to pass through there.

Q. Well how did you succeed in getting it on? A. When the man came
down and took the line we had to make sure that we wouldn’t part the other
line and we put a bight of it out, about three parts of that line out on the bitts,
and then we backed up slow till we got a strain.

Q. Yes. Well what happened? A. And then backed up hard.

Q. Yes. Did you bring her to a stop? A. Well between—when she
went up to the ice beside the other boat and us backing on her she had stopped.

Q. She stopped due to the ice, the other boat and your pulling on her?
A. Yes.

——1.00 p.m. adjourned till 2.00 p.m.
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——=2.00 p.m. RESUMED:
GEORGE WAUGH, Continued:

By MR. HOLDEN:

Q. Captain Waugh, you were telling the Court about the port anchor
of the Paisley. Did you have any conversation with Penrice, the ship keeper
of the Paisley, about that anchor and getting it home? A. Yes sir.

Q. What was it? A. When he pulled the anchor up and it jammed we
went up on top. A

By HIS LORDSHIP: Q. Who did? A. Penrice and I went up on
top and looked over the side and I said to Mr. Penrice that the anchor wouldn’t
do in that position.

By MR. HOLDEN: Q. What did he say? A. We went back down
and he lowered the anchor back down to its former position.

By HIS LORDSHIP: Q. He lowered it down? A. He lowered it
down.

Q. What was its former position? A. Hanging down in the water on
the cable.

Q. In the water? A. In the water on the cable.

Q. Under the water or—? A. The crown of the anchor was under the
water.

Q. And what about the top it of? What do you call the top of it?
A. The stock?

Q. The stock?

By MR. HOLDEN: Q. Was that in the water, the stock? A. Well
just part of the stock the lower part of the stock.

Q. Part of the stock and the crown were in the water? A. Were in the
water.

Q. Is that the position that the anchor was in on the 18th when the
accident happened? A. Yes sir.

Q. Now did Penrice say anything more about the anchor on the 15th?
A. Yes. He asked me, “Is it in your way now?”.

Q. Yes?

By HIS LORDSHIP: Q. When was this, on the 15th? A. On the
15th. I said No, it is not in my way. Meaning that it wasn’t in the way of
the tug, the idea that it wasn’t in the way of manoeuvering the tug.

By MR. HOLDEN: Q. Is that all that was said? A. No, we went
down below again.

By HIS LORDSHIP: Q. When, on the 15th? A. On the 15th, and
we looked at the cable and I said to Mr. Penrice, “If you like we will take the
cable off and take the anchor in.”

By MR. HOLDEN: Q. That is to take it aboard? A. Take it right
in home.

Q. It wouldn’t be then a danger to anybody? A. He said “Is it in
your way? And I said “No, it isn’t in my way,” again. And he said “To
Hell with it then, we will leave it till spring and let them take it in, in the spring.
That is the words he used.
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Q. That was on the 15th? A. That was on the 15th.

Q. Why wouldn’t the anchor be in the tug’s way hanging there? A.
Well it was hanging down so low that the guard of the tug keeps the tug away;
it wouldn’t touch the tug, our guard on the tug would catch the side of the
boat before it would catch the anchor.

Q. Now when you came back on the 18th to shift her was there anything
said then between you and Penrice? A. About the anchor?

Q. Yes? A. Nothing sir.

Q. Well about anything else? A. Well it is not just clear but a conver-
sation to me what occurred on the 18th about moving the boat, but it was
nnderstood between Penrice and I—

MR. TOWERS: Well I submit the understanding should not be given
in evidence.

HIS LORDSHIP: Yes. The understanding isn’t evidence, you know.
Tell what was said about it. °

Q. So you said nothing definite as to the plans of moving? A. Well it
is a long time to remember just the exact words.

Q. At any rate you cannot remember to have said anything definitely
to Penrice on the day of the shift as to how it was to be done? A. I know
one thing that was said, that I asked him if we would pull her down the same
3s we did the other boats, down the current, down the stream, down to the

ock.

By HIS LORDSHIP: Q. What is it? I cannot catch what you are
saying. You asked if you would pull the Paisley down? A. Stern first.

Q. Yes. Asyou had done the other boats? A. As we pulled the other
boats. We had moved two other boats previously to this the same way.

By MR. HOLDEN: Q. That is all you can remember to have been
said on the 18th, the day of the shift?

By HIS LORDSHIP: Q. Yes, but what did he say? You asked him
that; what did he say? A. He said, I suppose so, that is the only thing to do.

By MR. HOLDEN: Q. Is that all you can remember? A. That is
all that was practically said before we pulled her down. It was understood
that that is what we were to do.

By HIS LORDSHIP: Q. What were the other two boats’ names?
A. The Senator and the Presqu’ile.

Q. How do they compare in size with the Paisley? A. I think the
Presqu’ile is a little larger, longer than the Paisley, and I think probably the
Senator might be possibly about the same length; I am not certain of that part
of it. The Senator is not as long a boat as the Presqu’ile. »

Q. She is about the same as the Paisley, you think? A. About in the
same line. :

Q. Were they both laden? A. Yes, Your Lordship.

By MR. HOLDEN: Q. You said, Captain, that after the cable parted
between you and the Paisley the men on the Paisley were slow in tending the
line. If they hadn’t been slow—?

MR. TOWERS: Well now I must protest again.

HIS LORDSHIP: You haven’t heard the question now.
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MR. TOWERS: But I have heard enough to anticipate it, my Lord.

Q. Please don’t answer till you hear the question. If they hadn’t been
slow would that have made any difference in the result?

MR. TOWERS: 1T object to that.

HIS LORDSHIP: Why?

MR. TOWERS: It is a leading question, suggesting the answer.

HIS LORDSHIP: He asked would there have been any difference.

MR. HOLDEN: If he says one thing it is decided in your favor and if
he says the other it is decided in my favor.

HIS LORDSHIP: If they hadn’t been so slow what would the conse-
quence have been?

Q. If they hadn’t been so slow what would the consequence have been?
A. Well the consequences was that every minute that was lost we were that
much longer getting back there on the boat, stopping her way.

By HIS LORDSHIP: Q. Whatisthat? A. The consequences would
be that every minute lost was that many minutes lost in checking the boat.

By MR. HOLDEN: Q. I don’t know any other way to put it; don’t
answer in case my learned friend objects; Would she have reached the Sask-
atchewan if those men had not been so slow?

All right, answer?

MR. TOWERS: Tt is so manifestly improper, my Lord.

HIS LORDSHIP: You might put it to him, Mr. Holden, what was the
importance of the loss of the minute. Q. What was the importance of the
loss of the minute, that is all? A. That she reached the Saskatchewan that
much sooner, I suppose.

Q. Would she have reached the Saskatchewan at all if they had been
prompt? A. I think she would have.

By HIS LORDSHIP: Q. Would have what? A. Have reached the
Saskatchewan.

By MR. HOLDEN: Q. If what? A. If they had been right—

By HIS LORDSHIP: Q. She would have reached the Saskatchewan
if they had been prompt? A. I don’t think we could have checked her in
time.

By MR. HOLDEN: Q. If you had checked her earlier what would
have been the result as to the character of the blow that she gave the Sask-
atchewan? A. She would have struck her that much easier; or probably
wouldn’t have—might not have hit her as hard, but I don’t think it would have
prevented her from putting the trip of the anchor through the boat.

HIS LORDSHIP: That is it wouldn’t have prevented the making of
a hole.

By HIS LORDSHIP: Q. Now that is all based on the slackness when
the cable parted? A. Pardon?

Q. That is all based, what you have been telling us now, on the parting
of the cable and what happened after that, the slackness after that?

MR. HOLDEN: My submission, may it please the Court, is that it is
all based on their failure to get a line ashore.
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HIS LORDSHIP: Yes, but you prefaced your question by saying “You
have told us when the cables parted they were slack.”

MR. HOLDEN: Oh yes, I understand that.

By MR. HOLDEN: Q. Will you tell the Court, Captain, what was
the approximate speed of the Paisley when you got her within thirty feet of
the dock wall just before she reached the elevator? A. Well it wouldn’t
be—it wouldn’t exceed a half a mile an hour.

Q. You told the Court that when you backed around you did see finally
that they had no line ashore? A. Yes.

Q. Did you notice at that time where their line was, what condition it
wasin? A. Not to be able to swear to the condition of their line but it
looked to me as if there was no line uncoiled off their drum.

By HIS LORDSHIP: Q. Itlooked what? A. As though they hadn’t
their cable uncoiled off their drum.

Q. I thought you told us before lunch you were not in a position to say
a_r(liything about the line on board the boat? A. Not till after I got down along
side.

MR. HOLDEN: He said this morning, my Lord, that when he backed
around he then did see that she had no line out.

HIS LORDSHIP: Oh yes. “When I backed I saw no line out.” It
then looked, you say, like what?

WITNESS: As if the cable was still on the drum.

By MR. HOLDEN: Q. Where should it have been? A. It should
have been uncoiled off the drum ready to take and put ashore.

Q. How about the Paisley dropping an anchor? A. They could have
done that.

By HIS LORDSHIP: Q. When could they have done that, do you say?
A. Any time when he saw he wasn’t going to get a line out.

By MR. HOLDEN: Q. Was there anything said between you and
him about dropping an anchor? A. Nosir. Not at that time there wasn’t.

Q. When did you have any conversation about the anchor? A. After-
wards, after; probably a day or so after or probably the next day, he said he
could have let an anchor go but he didn’t know the conditions of the bottom.

Q. That was Penrice, was it? A. Penrice.

By HIS LORDSHIP: Q. He wasn’t sure of the bottom, is that right?
A. Yes sir.

MR. WOOD: I don’t think I have any questions.

CROSS-EXAMINED By MR. TOWERS:

Q. Captain Waugh, how long have you been sailing out of Owen Sound? §

A. T have been sailing out of Owen Sound for—

Q. About how many years? A. Thirty—

Q. Yes? A. About. Sailing out of Owen Sound probably twenty-
eight years.

HIS LORDSHIP: What is the name of his tug in this matter? A.
CONT’'D: The Tug Harrison.

Q. How long have you been handling tugs in Owen Sound Harbor?
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A. Well more or less all that length of time.

Q. And you have been sailing tugs more than steamers? A. Yes sir.

Q. And how long have you sailed this particular tug, the Harrison?
A. I have sailed her since she was built, with the exception of two seasons.
I think she is on her 19th season now.

Q. So that you have been in charge of her for approximately seventeen
seasons? A. Seventeen seasons.

Q. And during the whole of that time has she been engaged in shifting
vessels during the winter time in Owen Sound Harbor? A. No sir.

Q. How many seasons have you shifted vessels with her? A. Just two
seasons.

Q. Haveyou had many accidents? A. Not very many.

Q. Shifting them? A. Not many.

Q. What do you say as to her power for shifting this vessel?

MR. HOLDEN: Well I submit my learned friend should bring this in
by his own witness if he wants to add other matters beyond cross-examination
on the deposition.

HIS LORDSHIP: I see this is set up in their Preliminary Act, the fail-
ure to employ a proper and sufficient tug or tugs with proper and sufficient
equipment. I should think that would cover it, wouldn’t it?

MR. HOLDEN: AllI had in mind, my Lord, was that I didn’t ask this
witness anything beyond the facts of the collision. Well, I don’t know that
it is serious.

HIS LORDSHIP: I think he can cross-examine in order to show that the
tug wasn’t of sufficient power.

Q. I will put it this way: Did you ever advise any of the owners or
those aboard any of the vessels that you shifted that you hadn’t sufficient
power?

HIS LORDSHIP: That wouldn’t be any help. You asked him a ques-
tion as to the power of this tug as applied to the Paisley.

MR. TOWERS: T did ask him the question.

HIS LORDSHIP: He has not answered.

Q. What do you say as to the power of the Harrison to do the shifting
necessary? A. I think she has got power enough equal to handle any boat
in the harbor.

By HIS LORDSHIP: Q. That doesn’t mean very much, any boat in
the harbor. Do you mean that winter? A. Yes, or this winter. Any of
those steamers that are there with winter cargoes.

HIS LORDSHIP: You didn’t hear the names of them. Perhaps they
had better be read out to him. :

HIS LORDSHIP: Well then if he followed the same manoeuver it is
for you to point out any differences they made, if you know any.

MR. TOWERS: That is just what I was asking.

HIS LORDSHIP: I know, but I don’t see that we are obliged to listen
to the whole course of the manoeuvering. He told you it is the same. Now
having assumed it to be the same, according to his idea, you can put to him
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any question now which indicates he did something different and that will be
quite relevant.

Q. Then would you show me the course and position of your tug when you
first took a strain forward on the Presqu’ile, on the chart? A. Why it was
practically the same position as the other boat.

HIS LORDSHIP: Can’t you put what you have in your mind and ask
him the question?

MR. TOWERS: 1 just asked him to indicate on the map his course and
position at a certain moment with the Presqu’ile and if my learned friend would
just let me do it I could have done it ten times in that time.

MR. HOLDEN: Dor’t let him mark on the chart.

MR. TOWERS: Well indicate it. My learned friend wouldn’t even
permit me to indicate it.

Q. Just indicate that with your pencil, not marking, lay your pencil
on the map? A. The Presqu’ile was in practically the same position as the—

Q. I asked you the course and to indicate with your pencil, I mean laying
your pencil on like that, you see (illustrating)? A. That is you want to know
the position—

Q. When you first put a strain froward on the Presqu’ile? A. She
would be in that position. (Indicating).

Q. The Presuq’ile would be? A. Yes.

Q. And what would be the position of your tug? A. The tug would be
in this position, (Indicating), carrying up practically the same track.

Q. Now when you say that position, that would be as I make it about
due west?

HIS LORDSHIP: He has already indicated exactly what he did and
you have the directions and the course; now he says it is practically the same
and we spend a lot of time describing the same position over and over again.

MR. TOWERS: That is what I wanted to find.

HIS LORDSHIP: He said it is the same and you are entitled to take
it as what was described as the position—take the Paisley.

MR. TOWERS: Well it is of the utmost importance, my Lord, in order
to get Your Lordship the true apprectation of what happened, that I be per-
}I:litted to ask this witness some questions about his course and the position of

1s tug.

HIS LORDSHIP: Yes, but we have already got the position and the
course and manoeuvers he took with the Paisley.

MR. TOWERS: Yes, my Lord. Now he says that is the same as the
Presqu’ile.

HIS LORDSHIP: Yes, and you want him to plot it on the map.

MR. TOWERS: No, I didn’t ask him to plot it.

HIS LORDSHIP: You want him to indicate it on the map, and then
you go on to show where that was pointing and so on. That was all done in
the Paisley’s case; now why can’t you accept that as the same if he says they
are the same and put to him a point of difference that you have in your mind?

MR. TOWERS: Quite so, my Lord.
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Q. Then just hold your vessel in that position again showing the position
of your tug in both these cases? A. (Witness indicates).
. Q. Now the point of your pencil is right on the wall, the dock? A.

es.

Q. Is the nose of your tug there? A. She is pointing that way.

Q. Was it there? A. No, not right there.

Q. How close did it get in? A. I pulled in close enough to the dock so
that the tug wouldn’t touch the dock or the clumps of pile along the dock.

Q. How far would they go? A. There is a clump of piles—.

Q. How many feet? A. They would project out probably three and a-
half feet.

Q. How far—? A. I couldn’t put the tug up again the dock because
she was coming behind.

Q. I didn’t ask you that. I asked you how far the stem of your tug

~would be from the dock when you put the strain on. A. When I put the

strain on the stem of my tug was probably out there 50 feet.

Q. Well then you have got it marked nearly 150 feet? A. Well I
don’t know what scale that is on.

Q. Well it is a hundred feet to an inch, a very simple scale? A. The
stem of the tug would be 50 feet; because the tug is 120 feet she would be 30
feet from that wall.

Q. The stem of your tug would be 50 feet from the dock? A. She would
be 30.

HIS LORDSHIP: No, from the piles.

Q. 380 or 507 You said 50?7 A. When I put the line on?

Q. When you put the forward line on—put the strain on? A. I will
say she was 50.

By HIS LORDSHIP: Q. When you put the strain on this Presqu’ile
I understand your stem was 50 feet out from the line of piling? A. From
the line of piling.

MR. TOWERS: And that is 2 feet out from the d»-k.

HIS LORDSHIP: The tug is what?

MR. TOWERS: 120. :

Q. And how far are the piles from the dock? A. These piles are just
close up there, just outside, to protect the wall.

Q. How far would they extend out in the water? A. 3 feet.

Q. You were 50 feet then from these piles when you started to put the
strain moving forward with the Presqu’ile? A. Yes.

By MR. TOWERS: Q. And then indicate the course of your tug again
that you took? A. I pulled right up to that. (Indicating).

Q. Then it is fair to say that the stern of your tug was 170 feet from the
dock?

HIS LORDSHIP: That is obvious. A. Yes.

Q. 170, is that right? A. Yes.

Q. Now had you 15 feet of tow line out in each case? A. 15 feet of
tow line between the steamer and the tug.
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Q. So that the bow of the steamer in each case would be approximately
185 feet away from the dock, is that right? A. In the start.

Q. And practically at a standstill? A. At a standstill.

Q. And that would be at a point about 250 feet northerly along the dock
from the elevator? A. No, it wouldn’t be northerly—northeasterly.

Q. Well northerly is northeasterly, is in a northeasterly direction?

A. Northeasterly direction. )

HIS LORDSHIP: How many feet?

MR. TOWERS: About 250 feet.

Q. Is that correct, Captain? A. Well that is supposed to be a correct
chart, is it?

Q. Well it is sworn to as correct.

By HIS LORDSHIP: Q. Look at that X which you were pointing for;
how far is X from the side of the elevator?

MR. TOWERS: About two and one-half inches, I make it. A. That
would be 250 feet.

By MR. TOWERS: Q. Then it was at a standstill 250 feet away
and you pulled about due east on her? A. Due—I said a point to the north
of west.

Q. About due west? A. A point to the north of west.

Q. Well a point to the north of west is all right. It would be about in
that direction (Indicating)? A. Yes.

HIS. LORDSHIP: Is that north of west or a little south of west?

MR. TOWERS: This is west, my Lord, and a point to the north of
west would be about that way. (Indicating).

WITNESS : Well, it would be about that.

Q. And with the bow of the vessel opposite that point, now let me be
quite clear, you putting a strain on her at a standstill about a point north of
west you expected to bring her bow to the elevator ?

A. Yes, sir.

Q. Without changing your course 7 I am asking you without changing
your course ?

A. Without changing her course.

HIS LORDSHIP : What is the course of the tug with a heavy vessel
behind it ? Does it keep going straight on if it is trying to move the vessel’s
head around in a straight line ?

MR. TOWERS : I merely asked for this reason, my Lord

HIS LORDSHIP : You said changing his course.

MR. TOWERS : Well, without altering his helm up the other way.

Q. Without altering the helm ?

A. Without altering the helm ?

Q. Yes, without altering the helm, putting a strain on the bow of either
the Paisley or the Presqu’ile—you said it was the same—and your tug heading
about a point north of west 250 feet northerly or northeasterly from the
elevator, you expected to bring the vessels in question, either one of them,
to her berth, from a standstill to her berth to the elevator without altering
your helm ?
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a A. I didn’t expect to bring her on that one position. Couldn’t possibly
o it.

By HIS LORDSHIP : Q. What one position ?

A. By towing her straight and bring her opposite the elevator.

Q. What did you intend to do ?

A. To swing her into the elevator dock till we could get a line on her
and then we would push her in.

Q. In order to swing her to the elevator dock you would have to bring
her up to the elevator, would you not ?

A. Not to the elevator.

Q. Not to the elevator itself ?

MR. TOWERS : He says the bow of his vessel is 185 feet from this dock.

HIS LORDSHIP : And he is going to pull her into the dock, and you are
asking him if he intended to get her into position under the elevator without
changing the helm. A tug with that great attachment behind it on that
helm, what course does it take her to get her into position under the elevator,
that is the question.

By MR. TOWERS Q. When did you expect to get her bow into the
elevator dock, at what point ?

About there.

Well, that is 50 feet from the elevator. Is that about right ?

I didn’t expect to land her there. (Indicating.)

I am asking at what point you did expect to land her ?

About there. (Indicating.)

That is 50 feet farther than it was the first time. Just mark it.
But where did you expect to get
~ HIS LORDSHIP : 1 would like the witness to mark and then we can
measure the plan. He knows this is a hundred feet to the inch.

A. Texpected that the bow of the boat would come in some place between
these two buildings, about there, (indicating), I couldn’t figure to the foot.

Q. You are showing now about halfway; that would be 125 feet. Well,
mark some place where you expected.

By HIS LORDSHIP : Q. Witness, you know that a half an inch on
that is 50 feet. Now think it over in your mind and make a mark about where
you think you were expecting to get head on and get the line out ?

A. T expected to get a line ashore some place there. (Indicating.)

HIS LORDSHIP : You had better mark that by a round circle, just a
plain circle.

By MR. TOWERS : Q. Now you have indicated a point about 75 feet
northeasterly from the elevator along the dock, is that about right ?

HIS LORDSHIP : Well, whatever it is he has marked it, and we have
it down.

Q. Then what line d1d you expect to be gotten there, head line or breast
line ?

A. T expected they would put out a breast line or head line, whatever
line they could get out, they are supposed to get the line out, I didn’t know
what line they would get out.

OrOFOP
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But you would bring the bluff of the bow ?
Bluff of the bow.
At that point ?
At that point.
And either a head or a breast line would be carried ashore at that

LroPLo

=
Q.
=
or
o

At that point.
Now did you change your helm at all ? Do you change your helm
at all to bring the vessel into that point from the point where you have indi-
cated ?
A. After I pulled towards that
Q. I mean before they got the line there ?
MR. HOLDEN : Let him answer, please.
MR. TOWERS : He wasn’t answering.
MR. HOLDEN : He should understand, I think.
By HIS LORDSHIP : Q. No, a simple question, did you alter your
helm to get her there ?
A. To get her to that point ?
Q. Yes. You were making for that point, did you have to alter your
helm while you were getting there ?
A. Yes, your Lordship.
By MR. TOWERS : Q. And in what way did you alter your helm ?
A. T starboarded so that I could pull up as close to the dock as it was
safe to pull and put my wheel to starboard and worked along the dock.
Q. So as to swing your bow what.?
A. To port.
Q. At what point do you starboard ?
A. T starboarded when I had my boat close to the dock when I think
it is not safe to put a boat in farther in that direction.
You mean when your tug gets there ?
Yes.
That would be when you go 50 feet you would starboard ?
Well, less than that.
Did the Presqu’ile get a line ashore at that point ?
She got a line ashore. Yes, she got a line ashore somewhere at that

o

poin
Before she reached the elevator ?
Before she went past the elevator.
Well, before she reached the elevator ?
Before she reached the elevator she got a line out.
And was your tug leading ? Was it on the starboard side then of
the vessel, the Presqu’ile ?

A. Thetug?

Q. The tug?

A. She would be on the port side. At the time the bow of the Presqu’ile
would be up to the dock she would be on the port side.

Q. That would be leading in a southerly direction ?

@?@?@"P@?Q?P

In the
Ezchequer
Court of
Canada.

No. 23.

Plaintifts’
Case.

George
‘Waugh.

Cross-
Examination
(continued).



In the
Ezxchequer
Court of
Canada.

No. 23.

Plaintifts’
Case.

George
‘Waugh.

Cross-
Examination
(continued).

62

A. Yes.

By HIS LORDSHIP Q. What would be on the port side ?

A. The tug.

By MR. TOWERS Q. So that you couldn’t see whether she got a line
out or not but you know she did get a line out because she made fast ?

Yes.

But you couldn’t see past the bow ?

I couldn’t see past the bow.

So that you couldn’t say just where she got the line ashore ?
I couldn’t say positively.

But you do know that she got her line ashore ?

Yes.

And her bow close in to the dock ?

Yes.

Her stern would then be closer into the dock than the bow ?
Yes.

MR. HOLDEN : That is the Presqu’ile.

MR. TOWERS : That is the Presqu’ile.

Q. Now when you had the Paisley in tow and you followed the same
course she would be heading the same way, her bow closer to the elevator
than her stern ?

A. Yes,sir.

Q. Closer to the dock than her stern. And were you on her port side ?

A. After we come up along the dock.

By HIS LORDSHIP : Q. After what ?

A. After I come up to the dock. As she goes in I have got to work away
and I was working along the dock and I had to shift more to her port side than
her starboard.

By MR. TOWERS : Q. So tha" you would be pulling her a little away
from the dock than to.the dock ?

A. Along the dock.

Q. If you were on the port side you would be pulling her away rather
than into 1t ?

A  Well, I would have to, I couldn’t pull her unto the dock.

Q. Well, you would be pulling her a little away ?

A. I would be, a little out.

Q. When you passed the elevator at what point did you realize that no

line had been got into the dock ?

HIS LORDSHIP : Now you are back to the Paisley.

MR. TOWERS : The Paisley, yes, my Lord.

Q. At what point ? About how far past the elevator ?

A. When I got about that far past there (indicating) I stopped and
swung out and backed alongside of the Paisley and when I backed her

Q. That is when you were about 50 or 75 feet south of the elevator ?

A. When I was 50 feet south of the elevator I swung out and backed
along and when I got back clear of the house I could see they had no line.
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Q. You swung out and backed on the Paisley. Did you put a stram on

her

10 tug.

bitts

20

OPOPOPOPOP O rOrOrog

?

R. WOOD : He didn’t back on the Paisley.

Backed on the tug ?

Yes.

Did you take the slack off ?

When you back up on the tug that slacks your line.

If you backed 15 feet, and if you continued it would tighten again ?
No, we backed up on the Paisley and carried the line forward on the

Was your line fast to the stern bitts on the tug ?
Yes. ,
When you got that distance past you let go your line on the stern

Yes, sir.

And carried that forward ?

Yes, sir.

And you yourself backed alongside the Paisley ?

Alongside the Paisley.

And the tug is about the same height as the waist of the ship ?
No, she would be three feet below.

But from the tug you could look over the waist of the ship ?
Yes, on my boat
You are up in the wheelhouse, anyway, and when you got back

there you saw no lines out ?

4]
=]
FOPOPOP

No lines out.

Then you carried the line forward on the tug to the forward bitt now ?
Yes.

And there was some delay in making fast there ? I mean she slipped?
Yes.

And you got that adjusted and then put the strain on and she broke ?
Yes, sir.

HIS LORDSHIP Have you finished the comparison of the Presqu’ile
and Paisley ?

MR. TOVVERb Almost, my Lord.

HIS LORDSHIP : Well, when you get through I would like very much
to know what the difference between the two manceuvres is if you don’t mind
telling me, because I don’t want to lose the benefit of your cross-examination.
I suppose I have no right to ask you if you want to keep it to yourself till the

40 argument.

Q. There was some delay in making fast to your forward bitts. How
long would that take, the slipping and the——?

A. Oh, a couple of minutes.

Q. And by that time, by the time your line slipped on the forward bitts
how far past the elevator would the bow of the Paisley be ?

A. About that time she would be probably a hundred feet past.

HIS LORDSHIP : South.
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MR. TOWERS : A hundred feet southerly, yes.

Q. And still heading into the dock ?

A. Still heading along the dock—mnot into the dock.

Q. %Véll, you told me that her bow was closer to the dock than her stern ?

A. Yes.

Q. Well, had that position changed ?

A. The ice conditions makes a difference; there was ice between that
boat and the dock and the ice had a tendency to keep breasting her off.

Q. And she would be about a hundred feet southerly ?

A. I would say so. .

Q. Well, was her bow or her stern closer to the dock ?

A. Her bow was a little closer—not much difference at that time.

Q. Well, then, had there been no slipping on your forward bitts would
you have taken the way off ?

A. Well, if the line hadn’t parted.

Q. You think you would ?

A. Yes. '

Q. And then when you did get a strain on her if the line hadn’t parted
do you think you would have held it from going down on the Saskatchewan ?

A. T think we could have stopped her.

HIS LORDSHIP : If what ?

MR. TOWERS : If that line had not parted.

HIS LORDSHIP : But he tried to get hold of her again and he says
it slipped.

MR. TOWERS : That is before it parted, my Lord.

HIS LORDSHIP : You eliminate that ?

MR. TOWERS : No, he said if it hadn’t parted and the line had held

HIS LORDSHIP : The line went, so could he have stopped if the line
hadn’t parted ?

MR. TOWERS : That was after the slipping, my Lord.

HIS LORDSHIP : It didn’t include that.

MR. TOWERS : I asked him first if the line had not slipped and had
held if he would have been able stop her and he said he would.

By HIS LORDSHIP : Q. Do you think you could have stopped her if
the line had not parted, but the slip had occurred, before that ?

A. Independent of the slip ?

Q. Yes?

A. The slip I think we could have stopped before she hit the
Saskatchewan if the line had of held, hadn’t of parted.

Q. A slip before wouldn’t have prevented you stopping if the line hadn’t
parted ?

A. No. It would give us probably a couple of minutes.

By MR. TOWERS : Q. 1 understand you to say at one time to my
learned friend that you in backing around intended to push her in by the
nose of your tug. What point was that ?

A. That is when we backed up in the first place.

R: When you backed up ?
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A. We supposed that he had a line on when we backed up in the first
place.
Q. Yes.

By HIS LORDSHIP : Q. You did push her in, did you ?

A. Afterwards.

Q. No,no?

A. Not at that time, your Lordship.

N HIS LORDSHIP : I didn’t understand the time you were speaking of
then.

By MR. TOWERS : Q. I asked you at what point you became aware
that they had not gotten their line out and I think you told me that the nose
of the Paisley was about 75 feet south of the elevator when you became aware
that they had no line on the dock ?

A. About that time.

Q. Then you said that you backed up after that ?

A. 1 backed up—— 1 told you when I backed over to the forward
house on the Paisley I was aware that they didn’t have a line out; that is the
first time I could see they didn’t have a line out.

Q. What did you back up for ?

A. T backed up with the intention of taking my line off and nosing her
into the dock, shoving her broadside into the dock.

Q. Shoving her stern in ?

A. Shoving the whole thing, whatever part was out.

Q. Which part were you going to shove in ?

A. It would depend on when I got my tug into position what part was
needed. I generally go amidships.

By HIS LORDSHIP : Q. Did you ever shove the Paisley in this time ?

A. Not up to the present time I haven’t—I hadn’t.

Q. No, I thought not.

By MR. TOWERS : Q. I think you told me that when the bow of the
Paisley was 75 feet south of the elevator you knew that she hadn’t got a line
ashore. Do you change that now ? Or did I misunderstand you ?

A. That is after I had backed clear of the house.

Q. Isee?

A. 1 didn’t know they hadn’t a line out till I backed.

HIS LORDSHIP : He said when she was 75 feet along the dock from
the elevator that there is where he expected they would put out a line; he
didn’t realize they had not till afterwards.

Q. Was that when her bow was 75 feet south of the elevator you thought
she had a line on ?

A. Yes, sir. Till I backed up clear of the house and I saw that they
didn’t.

HIS LORDSHIP : I have it a hundred feet past the elevator. Where
did you get the 75 ?

MR. TOWERS : Perhaps it was a hundred, my Lord.

HIS LORDSHIP : You asked him when the line slipped where was the
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bow of the Paisley; he said about a hundred feet past the south wall of the
elevator is all I have got.

Q. But she had moved sometime between the time you backed up and
changed your line to the forward bitts and she slipped—how far had she
moved ?

A. Well, it is pretty hard to tell.

Q. And did you get any power on her at all before the line snapped, to
check her way ?

A. I must have got some. I must have got some. The strain would
break the line, it would have a certain amount of check.

Q. Did it break very soon after the strain was put on ?

A. Just when I pulled.

Q. Just when you first pulled ?

A. Not when I first pulled; I pulled under check the first time.

Q How long did you pull before the line gave ?

A. When I backed the engineer backs her up slow and I pulled for more
steam and backs her up; it would be probably a minute.

Q. And then when the line broke she continued on her course? A.
She continued to go on.

Q. Did she change her course at all? There was nothing to change it,
I suppose? A. There was nothing to change, but the ice had a tendency
to shift her away from the dock a little farther.

Q. So that she came away from the dock as she came on, did she? A.
Came away from the dock as she came down.

Q. You think the ice she was plowing through was sufficient to shove her
out? A. The ice—The tug is working on here and she gets the ice clear
there but the ice down along in here it is sort of broken up but it is still filled
in.

Q. Well now when she came in contact with the Saskatchewan did she
rub along the boom? A. Yes, she rubbed along—I am not saying from what
I saw at that present time because I wasn’t watching.

Q. Well did she rub along? A. Well from after appearances she did.

Q. Which way? A. Rubbed along towards the shore, kind of a glancing
manoeuver.

Q. And the Saskatchewan is about 300 feet long, isn’t she? A. Some-
thing about that.

Q. And of course she met the hull about amidships, wasn’t it? A. No,
it was further forward than amidships.

Q. How far forward? A. I guess it was between No. 2 and 3 hatch.

Q. 3 and 4? A. 2 and 3, wasn’t it?

Q. T am told 3 and 4?7 A. Was it 3 and 4? I don’t know how many
hatches she has.

Q. Well it was a little forward of amidships at all events? A. A little
forward of amidships.

Q. And that would be at least 150 feet from shore, wouldn’t it, if the
Saskatchewan is 300 feet long? A. How much do you say, 150?

Q. Well measuring it—? A. According to your scale if that is right
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she would strike the Saskatchewan some place there; that would be a little
less than a hundred, wouldn’t it?

Q. It depends on the angle you measured, I suppose. At all events the
bow would be at least a hundred feet off the dock at that point?

HIS LORDSHIP: Whose bow?

X hQ The Paisley? A. Oh no, she wouldn’t be that far. She wouldn’t
e that.

By HIS LORDSHIP: Q. What is your answer? Mr. Towers asked
you if the bow of the Paisley at the time she struck the Saskatchewan would
be a hundred feet off the edge of the dock? A. She couldn’t be, because
there isn’t that much room around there.

By MR. TOWERS: Q. Well then she wasn’t? A. She wasn’t.

Q. That is the answer, she wasn’t. How far would you say the star-
board bow of the Paisley would be from the line of the dock when she came
into collision with the Saskatchewan?

MR. HOLDEN: Of course the line of the dock you see is irregular.
I think my learned friend should indicate which line.

HIS LORDSHIP: You mean the line running southwest from the ele-
vator. .

Q. Taking that line? A. The starboard bow of the Paisley would be
pretty close to that line. '

By HIS LORDSHIP: Q. To what line? A. To the line of the dock.

MR. TOWERS: As shown on Exhibit 1.

By MR. HOLDEN: Q. The line of the elevator dock that you have
been calling it? A. Yes.

MR. HOLDEN: You see, my Lord, the two ships were right in there,
the Drummond and the Saskatchewan, side by side.

HIS LORDSHIP: Yes, I know.

By MR. TOWERS: Q. Ishow you Exhibit 5-4, Captain, and it shows
the Paisley lying alongside of the Senator.

HIS LORDSHIP: Was this before or after the accident?

MR. TOWERS: After the accident, my Lord. She is lying, she had
been unloaded.

Q. Will you say if the anchor is in the same position, as shown in Exhibit
S-4, as it was on the 18th January, when you shifted? A. It is at the same
position.

Q. Did you shift her over to this berth? Did you shift the Paisley to
the berth as shown in Exhibit S-4 with the Harrison? A. This year?

Q. In 19272 A. Yes sir.

Q. With that anchor in that position? A. With that anchor in that
position.

Q. About when did she leave the elevator? About when was she shifted?

A. I don’t remember just when. It would be inside of four days.

Q. Four or five days afterwards? A. Sometimes they move those boats
partly unloaded.

Q. At all events it was some days after? A. Some days after,

Q. And what position did she take up then? What dock is she lying at
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as shown in this photograph? A. At the C.N.R. dock on the west side of the
river.

Q. C.P.R. dock? A. C.N.R.dock—Canadian National. On the west
side of the river. , :

Q. When you shifted her back to the C.N.R. dock after she was unloaded
did you have any discussion about the position of the port anchor with anyone
on board? A. No sir.

Q. None?

MR. WOOD: When was this?

MR. TOWERS: A few days after the disaster. Q. The lines and all
the equipment used in this shifting all belonged to the tug? A. The lines on
the tug, yes. ~

HIS LORDSHIP: When you say all lines used belonged to the tug,
Mr. Towers, you don’t mean those on the Paisley?

MR. TOWERS: I meant the tug lines, not the mooring lines.

RE-EXAMINED By MR. HOLDEN:

Q. Mr. Towers showed you Exhibit S-4. I show you Exhibit S-8 as
well. You see the port anchor on these two photographs? A. Yes sir.

Q. Which is it, S-3 or S-4 that represents the position of the port anchor
at the time of the collision with the Saskatchewan? A. The both of them do.

Q. Do you mean that they are the same, the port anchor? A. I don’t
think they have shifted them any more.

Q. Well look at S-37 A. No, that anchor is in the same position. The
anchor is the same position.

Q. There? A. Yes.

Q. I didn’t suppose they were. What does S-3 show? A. S-3 shows
the—

Q. Is that the position at the time of the collision? A. That is the
position at the time of the collision.

MR. WOOD: Can the Captain see? Ask him if he sees them. A.
If you are looking at them in a different position it looks as if it might be a
little different; I couldn’t see by the anchor plate they are hanging—

Q. Can you see the anchor stock? A. You can see the end of the anchor
stock there, and here.

Q. Anyway does S-3 show it correctly at the time of the collision? A.
Yes.

Q. I am asking you to produce, please, as S-5 another photograph of the
Paisley. Will you tell His Lordship what that is? What does that show?
A. It shows where she was low—it shows how low the anchor was below the
water line when she was low. :

Q. That white line we see just above the crown of the anchor, is that
above where the water line was? A. Yes.

Q. And does that S-5 show the port anchor in the position it was in at
the time of the accident? A. Yes sir.

MR. HOLDEN: It shows the water line better.
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HIS LORDSHIP: Just below the water line.
MR. HOLDEN: Yes.

——EXHIBIT S-5. Photograph above referred to of Robert J. Paisley
“taken in Owen Sound January 20th, 1927, J. James.”

Q. There is one other question I should have asked, Captain Waugh: ©

Will you tell the Court what the boom log was? Is it a boom log they call it
that was floating alongside the Saskatchewan? What is it? A. What it
was used for or what was the reason—

Q. What was the size of it? A. The boom stick I don’t know whether
His Lordship understands what it was for.

By HIS LORDSHIP: Q. You tell us what the size of it was, that is
what we want to know? A. The size of it, it was about 10-inches at the butt
and probably about 7-inches at the top.

By MR. HOLDEN: Q. And it floated along the ship, I understand?

A. It was anchored or tied alongside the ship.

Q. What was it there for? A. It was put there out of our way; we had
been using it for sweeping ice. . ‘

Q. And what was there in the way of chain on it? A. There was a
hole in one end, about a two and one-half inch hole through, and there was
about a three eighth chain through that hole.

Q. 35 inch? A. 34 chain, made out of 34 iron.

Q. Where was that boom stick lying? A. It was lying—it was tied up
to the forward bitts on the Saskatchewan.

Q. The forward bitts? A. That is aft of the forward house.

Q. How far from the place where the hole was punched in her? A.
Well the hole was punched in probably 2/3 of the way up that stick.

By HIS LORDSHIP: Q. Up what? A. On the length of the stick.

By MR. HOLDEN: Q. Two-thirds of the way up? A. Yes.

Q. And where was the chain? A. The chain was in the end down to-
wards the stern of the Saskatchewan.

Q. The chain then was two-thirds of the length of the stick away from
the hole? A. That is from the hole in the boat, yes.

Q. How long was the stick, about? A. I think that the stick in the
first place, if I don’t mistake, the stick was somewhere around about 55 feet
long I think when we got that stick first but we had broke some off and worn
some off with the ice and I couldn’t just say what the length was; it would be
possibly 40 or 45 feet long at that time.

Q. 45 feet, 2/3 of that would be 30 feet. The chain in the boom stick
would be about 30 feet.from the hole in the ship’s side? A. Yes.

By HIS LORDSHIP: Q. I just Want to ask you a question.

MR. TOWERS: With your Lordship’s permission—not now but some-
time—I omitted one question.

HIS LORDSHIP: Well you had better put it.

By MR. TOWERS: Q. Do you know the requirements for mooring
these vessels required one anchor chain to be used as a mooring chain? A.
If they required that?

Q. Yes? Did you know that they required that? A. Mooring ashore.
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Q. That the anchor chain be used for mooring? A. I don’t know
anything about the moorings of the boats at all; I have nothing to do with
that.

Q. I asked you if you knew that that was one of the requirements—?

A. Of the insurance.

Q. Of the Underwriters? A. I did not.

Q. You did not know that? A. No.

Q. Did you find a mooring chain on these vessels, you moved, a lot of
them, did you find a mooring chain ashore? A. I found one on the—

Q. Did you find one on the vessel? A. There was one on each one?

Q. On each one? A. I don’t think each one. I think probably it was
the Smith Thompson.

HIS LORDSHIP: What is the point in this?

MR. TOWERS: I want to know when they had their chain ashore how
did they hold their anchor. A. CONT’D: On the Smith Thompson?

Q. Yes? A. I don’t just remember what way this other anchor was.

Q. Did you hoist in any except the Paisley? A. That is all.

Q. That is the only one? A. We took in the chain off one of the other
boats.

Q. The Thompson? A. I think it was the Thompson.

Q. You didn’t shift the Saskatchewan at all, did you? A. The Sask-
atchewan, yes sir.

Q. After she was partly unloaded did you shift her into that berth where
she lay? A. Yes, and shifted her in after she was partly unloaded.

Q. Well her port anchor was hanging the same way as the Paisley,
wasn’t it? A. Not quite the same.

Q. It shows in the photograph hanging down?

HIS LORDSHIP: If they all have them hanging down where they
shouldn’t be what difference does it make?

MR. TOWERS: If they all had been hanging where it was proper for
them to be, my Lord— :

HIS LORDSHIP: If they all hung them where this particular one was
hung, this particular one being the Saskatchewan, what difference does it
make whether they were all in the wrong? You don’t mean to argue that if
you can show they were all hanging down it was all right?

MR. TOWERS: I am arguing, my Lord, it was all right in the case of
the Paisley to have her anchor where it was.

HIS LORDSHIP: What difference does it make about the other boats?

MR. TOWERS: If others do it probably that might have some influence.

HIS LORDSHIP: That is ofly the custom.

MR. TOWERS: Does not the custom make a law, my Lord?

HIS LORDSHIP: It isn’t the custom I am interested in, surely.

MR. TOWERS: It is a custom that experts can swear to, my Lord, to
the correctness of it. 1 merely want to prove the fact.

HIS LORDSHIP: 1 don’t think the fact that these vessels all had their

anchors hanging the same way would make a rule. Do you expect him to
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say that because they were improper and hanging down that would be a proper
position?

MR. TOWERS: 1 would expect him to say that it was possibly under
certain circumstances proper.

By HIS LORDSHIP: Q. Was the Saskatchewan’s port anchor hanging
the same way as the Paisley’s, a similar way? A. It was hanging down where
it shouldn’t be. '

Q. Well was it in the same way as the Paisley’s? A. Not in the same
position, Your Lordship.

Q. What is the difference? A. I can—I don’t know—Will T tell them
the reason that that anchor was hanging down, Your Lordship?

Q. Certainly, tell me anything you like. Here is the Saskatchewan?

A. Here is the Saskatchewan.

Q. T am trying to find if it hung in the same position. You say not in
the same way? A. I understand, Your Lordship, that by the ship keeper
or Master that was on the Saskatchewan that the reason the anchor was
hanging down this way—

Q. Is this something you learned from him? A. Yes.

Q. That is not evidence. Tell me the difference in the way the Paisley
and Saskatchewan anchors hung? A. The Saskatchewan anchor was partly
pulled up into the pipe, the anchor pipe.

Q. Into the what? A. In the anchor pipe, where they pull the anchor,
the hawse pipe.

Q. Why did you say it was hanging down in the same as this then?

MR. HOLDEN: 1 think my friend Mr. Towers suggested in the same
way and the witness said not in the same way. He said it was hanging down
but not in the same way.

HIS LORDSHIP: He did—to me. He said it was hanging where it
shouldn’t be; then I asked him what he meant by that, if he meant the same
position, and he said no, not the same position.

Q. Very well, pulled up into the anchor pipe, is that right, now? A.
Yes, Your Lordship.

Q. Just look at that now, is that the position of the Saskatchewan anchor
you have reference to? A. Yes, this is the anchor I have reference to.

Q. That is Exhibit P-2 shows the position of anchor on Saskatchewan to
which I refer—is that right? A. Yes, Your Lordship.

By MR. TOWERS: Q. When you spoke of taking the cables off the
port anchor on the Paisley on the 15th and putting the chain on—?

HIS LORDSHIP: I do not recall the fact that he did; it was so long ago.
Perhaps he may have said so.

Q. You spoke of that?

HIS LORDSHIP: What did he say about that? '

MR. TOWERS: He said he told Mr. Penrice that he would take the
cables off and put the chain on.

HIS LORDSHIP: He offered to.

MR. TOWERS: Yes, offered. A. The chain was on at that time.

Q. And you offered to take the cables off? A. Assist in taking them off.
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Q. That was on the 15th ?

A. The 15th.

Q. There were only your own men and Mr. Penrice there? A. Yes.

Q. Just Mr. Penrice, and you had all the working men? A. Why 1
wasn’t supposed to be doing anything at all towards.it.

Q. You had hoisted the starboard anchor? A. I didn’t have anything
to do with lifting it only furnish the steam. :

Q. And Penrice was alone there, wasn’t he? A. Yes.-

Q. Penrice was the only man there on the 15th? A. It wasn’t necessary
to have men there to do it.

Q. It would be necessary to have men take the cables off that anchor?

A. Well we offered—

Q. It didn’t ask you that. It would be necessary? A. It would be
necessary, yes.

Q. On the 15th? A. On the 15th.

Q. And you had the men there and Penrice had none, is that the fact?

A. We had our men there.

Q. On the 15th? A. On the 15th.

Q. And he had none? Is that right? A. That is right.

By HIS LORDSHIP: Q. I just want to ask you a question: Just
going back to when you were taking her across to the dock you said when you
backed and saw no lines, we carried the line forward on the tug and Sykes
was going to let go line op tug and I told Sykes not to and told mate to take a
turn on the line and backed up the tug to keep the Paisley back, the line began
to slip on the timber head on tug. Do you remember that? A. Yes sir.

Q. Is that the only slipping that occurred? A. That is all there, Your
Lordship.

Q. Then it was after that then that the tug ran out on all but about 4
feet on the other part of it? A. Your Lordship, it ran out about 4 feet to the
end of the line.

Q. 1t ran out all but 4 feet; when you got the line taut the line parted?
A. No, Your Lordship, when we got the line taut, we backed up—

Q. Perhaps I had better read you what I have: The line began to slip
on the timber head on tug; you remember that? A. Yes.

Q. I went ahead on tug so that I could make fast; the line by this time
ran out all but 4 feet? A. Yes sir.

Q. Then the mate, I have, put it through on the fore timber head, is

that right? 'A. He put the eye over the timber head.

Q. The mate put the eye over the timber head; then I backed up and
when he got line taut I went full speed astern and the line parted? A. Cor-
rect.

Q. That is the sequence of events and the only time it slipped is what
I have read? A. Yes.

Q. Then what did you mean by saying that when it slipped the bow of
the Paisley would be a hundred feet past the south wall of the elevator? Is
that right? A. Well that is just about right.

HIS LORDSHIP: That is all I wanted to know, thank you.
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MR. TOWERS: Would Your Lordship ask him the length of that line

HIS LORDSHIP: What line?

MR. TOWERS: The towing line, the total length of the line.

Q. Yes, what was the total length of the line, whether it was out or coiled
up? A. The whole of the length of the line was about 120 feet long.

EVERETT MATHEWSON, Sworn,
Examined by MR. HOLDEN:

Were you Captain Waugh’s mate on the tug Harrison?

Harrison.

When the accident occurred on the 18th January last year? A. Yes
sir.
How long have you been afloat?

About nine years. .

. And while you were mate of the tug, I understand the tug’s mate
doesn’t have any certificate?

A. No.

Q. As the Harrison was moving the Paisley up—after having towed
her stern first northwards they brought her back—as she was coming back
where were you on the tug?

A. I was standing at the tow post aft.

HIS LORDSHIP: At what time?

MR. HOLDEN: This is when they were bringing her forward again.

Q. This is when you were bringing her towards the elevator dock?

A. Towards the elevator dock.

Q. While you stood there at the tow post was there anything between
you and the Paisley, anything to hide her from you? A. No, nothing to
hide her from me.

Q. There was no deckhouse or anything else. Look at this chart,
please, the elevator dock, the line of elevator dock to the northward of the
elevator; will you tell the Court, please, how near the Paisley’s starboard
bow or starboard side got to the elevator dock before she came abreast of the
elevator?

A. I would say right there she would be 30 feet.

Q. Right there, that is just before reaching the north wall of the elevator?

A. Just before reaching that. :

By HIS LORDSHIP: Q. 80 feet what? A. Out from the dock.

MR. HOLDEN: Yes, my Lord, the bow of the Paisley just before reach-
ing the north wall of the elevator. Q. Could you from where you stood see
what they were doing on the deck of the Paisley?

A. No sir, I could not; I was too low.

Q. Her bows were too high from where you were. And when she was
about 30 feet from the elevator dock just before reaching the elevator how fast
was she going approximately, in your opinion?
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A. T would say half a mile an hour.

Q. Have you had occasion to cast a heaving line while you have been
afloat?

A. T have cast one.

Q. How far could a vessel get a heaving line ashore in your experience?
I mean at the farthest how far out would an ordinary sailor be able to get his
heaving line ashore? A. T would say 80 feet anyway.

EXAMINED By MR. WOOD: Q. Were you present on the 15th
when your tug, the Harrison, was over at the Paisley? A. Yes sir.

Q. And where were the anchors on the Paisley at that date when you
went over?

A. Well the port anchor was hanging off on a cable.

Q. Yes, whereabouts was the anchor with reference to the water? A.
Well I can’t say that for I never noticed.

Q. Yes. Then where was the starboard anchor?

A. I don’t know whether we raised that anchor first or not. I forget
that.

Q. When you went there, before you raised it where was it? A. The
anchor was on the bottom.

Q. And that was raised, the Captain says, you supplying the steam from
your tug, is that correct?

A. That is correct.

HIS LORDSHIP: It was raised, was it?

MR. WOOD: Yes.

Q. And what was done with it? Was it fully housed?

A. Yes, it was put into ship-shape.

Q. Then speaking now of the port anchor, what was done as to it?
Tell us in your own words what was done with that so that I won’t have to
ask you. Tell us what was done?

A. Well, Mr. Penrice went down to connect onto the anchor chain and
he was alone. 1 went down and gave him a hand.

By HIS LORDSHIP: Q. What had he gone down to do? A. To
connect the chain onto the anchor.

By MR. WOOD: Q. That was after the chain had been taken off the
dock?

A. After the chain had been taken off the dock.

HIS LORDSHIP: We haven’t heard anything about that.

Q. Where was the chain when you got there that day, being used as a
mooring line, the Captain said?

It was still on the dock.

Yes? A. We took the chain off.

Off the dock, and put it down through the hawse pipe, did you?
Yes.

Down to where the anchor was?

Down to where the anchor was.

And then it was connected up and shackled onto the anchor, is that
right.? A. Yes sir.

Lropoor
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Q. Then what was done?
A. Well they discussed—they heaved it up, the anchor up, and when they
got it heaved up so that it was tight on the cable the anchor was swinging

out where it would be dangerous for the tug working so Captain Waugh said ¢

it couldn’t stay there, it was too dangerous for the tug, so they decided they
would drop it.

By HIS LORDSHIP: Q. Who is “they”?

A. Captain Waugh and Mr. Penrice.

By MR. WOOD: Q. Where is it dropped from? How is it dropped?
. Well I think it is dropped with the friction.
And whe dropped it? A. Penrice.
And did you notice where it dropped to then?
No, I didn’t; I was inside the boat.
And then was anything further done with it?
. Captain Waugh wanted to take—asked Penrice “What is the matter
with taking the cable off and heaving it up into ship-shape?” Mr. Penrice
said “It is too much trouble, to Hell with it, leave it and let the crew that
comes onto the boat in the spring take it off.” '

Q. And that was all? Was there anything more done that day? A. 1
don’t think there was, no.

Q. Well then when you came over on the 18th you were on the tug,
were you not? A. I was on the tug.

Q. Was the Master on the tug too? A. Yes.

Q. Was there any conversation between the Master of the tug and Mr.
Penrice?

A. I never heard of any.

Q. Were the lines off the dock? That is were all the Paisley’s lines off
the dock when you got there?

HIS LORDSHIP: Got where?

Q. Got to her on the 18th?

A. I can’t say that; I don’t know.

Q. How long after you got there did you pass your tow line to the
Paisley’s stern?

A. I don’t know how long it would be. I never noticed the time.
CROSS-EXAMINED BY MR. TOWERS:

Q. When you started pulling the Paisley northerly outside the four boats
you had a cable attached to the stern of the Paisley?
I am not sure whether we had a cable or not.
Well it was either a cable or line?
Either one, yes.
And you pulled her up to the range lights, about there, did you?
About there, yes.
Her stern at the range lights or her bow.?
Her stern.
_ Then her bow would be some 300 feet forward of that, south of the
range lights, would it?

HIS LORDSHIP: Are those range lights showing here on Exhibit I?
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MR. WOOD: Here they are.

HIS LORDSHIP: Are they so marked?

MR. WOOD: Yes, marked “Range” back here, my Lord.

HIS LORDSHIP: Does that motion he gives come to where the word
“Range Lights” appears on the plan?

Q. Do you come to the range lights showing on Exhibit I just below the
direction symbols on the chart?

A. I never noticed the range lights at all. I would say somewhere here.

Q. Up to J. H. Harrison & Sons’ storehouse?

A. T would say, yes.

HIS LORDSHIP: You have asked him did he pull- the Paisley to a
certain place, describing that. What is his answer to that, yes or no?

MR. TOWERS: The range lights are on the west side opposite—

HIS LORDSHIP: T know, but then you describe the range lights—

MR. TOWERS: My learned friend took us away up the river here when
it has nothing to do with it.

HIS LORDSHIP: Let me get some idea what the question and answer
is.

Q. Now I asked you if you towed the Paisley up about opposite the range
lights, and the range lights are opposite Harrison & Sons’ storehouse? A.
Yes.

Q. Did you or did you not tow the—?

A. We pulled the Paisley back there.

Q. Then you came about on a starboard wheel?

HIS LORDSHIP: Swung her stern in to that building or her bow?

Q. The Paisley’s stern or Paisley’s bow up to the storehouse? A. The
Paisley’s stern would be about here, by the storehouse.

Q. And would her stern or her bow be closer to the west bank and the
elevator dock? .

A. Her stern I think would be closer to the east dock.

HIS LORDSHIP: Show me the east dock.

MR. TOWERS: There, my Lord.

HIS LORDSHIP: He says her stern was at the storehouse which is on
the other side.

MR. TOWERS: Opposite.

MR. HOLDEN: 1 think the witness should tell the Court and not
Counsel. '

HIS LORDSHIP: 1 cannot follow it.

MR. TOWERS: They have two to interrupt me, my Lord, and I am
only one, so it is impossible for me to get the thing clear.

HIS LORDSHIP: If you would just ask a question and get the answer
to the question it would be all right. 1 don’t know where the stern was towed
to, perhaps you will find that out.

Q. When you pulled the stern of the Paisley northerly from her moor-
ing berth where she was moored how far northerly did it go?

A. You mean how far northerly the Paisley was—

Q. The stern of the Paisley, about how far?
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A. About 900 feet. From the corner of the elevator; from here. (In-
dicating).

By HIS LORDSHIP: Q. Put your finger on the map where you say it
was, her stern?

A. Her stern would be about here. (Indicating).

Q. That is about opposite the storehouse?

A. That is about opposite the storehouse.

Q. 900 feet from the elevator, is that it?

A. About 900 feet from the elevator.

10 MR. TOWERS: About five, my Lord.

By MR. TOWERS: Q. You know this is 100 feet to the inch, this map
plan. Now from the elevator to the storehouse I should say was not over 500
feet. Would you? A. Well it seemed to me to be about 900 feet.

Q. Then she must have gone about 400 feet north of the storehouse?
It would be about three ship lengths, that is the way you would say?

A. You asked me how far it was and I said about 900 feet, I would say.

HIS LORDSHIP: Three ship lengths.

Q. Three ship lengths from the elevator? A. Yes.

Q. Now when she got to that point the tug shifted from the stern for-

20 ward, is that correct? '

That is correct.

And would the Paisley be making headway or sternway at that time?

I don’t believe she was.

She was about stationary?

I believe she was stationary.

And was her bow heading towards the elevator itself?

I think it would be, yes.

Heading towards the elevator?

A little towards the elevator.

30 . So that it would be closer to the west bank than the stern of the
Paisley? A. I believe the bow would be.

Q, Then it would seem that all that would be necessary would be to pull
her straight ahead and she would go to the elevator dock?

A. Now I can’t say that on that.

Q. Wouldn’t it seem that way to you? If she was heading that way?
Just take that pencil, for instance, and show us how she was heading?

A. I think there is about the way she was heading (indicating).

Q.. That would be—?

HIS LORDSHIP: About southwest.

40 MR. TOWERS: About southwest at that point. Q. Well then it would
be a very simple thing to pull her up to the elevator dock, wouldn’t it, pulling
straight ahead? A. Well that is where we took her, to the elevator dock.

HIS LORDSHIP: That isn’t answering your question. You have asked
him if it was a simple matter to pull her in a straight position to the elevator
dock. Let him answer.

A. Cont’d: Yes, I think it was—

Q. Quite a simple matter?
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HIS LORDSHIP: You didn’t let him answer the question.

MR. TOWERS: He said Yes.

By HIS LORDSHIP: Q. Isthat what yousay? A. Itlooked tomeas
if it would be an easy job to take her to the elevator.

By MR. TOWERS: Q. And will you say then how your tug headed
back here? Just indicate there?

A. After we put the line on?

Q. After you put the line on?

A. We headed the tug for about in here some place; it would be that
shape. (Indicating). ‘

Q. Now that would be about 2 points south of west, wouldn’t it? A.
I think that would be about right. Of course I am standing on the stern,
you see.

Q. You think that was the way, you could see the tug?

HIS LORDSHIP: He means pointing at that corner of the elevator,
doesn’t he?

A. 1 mean the tug was heading about up for there, for the elevator dock.

Q. For the corner of the dock. Well, then at your stern her position
was 900 feet from the elevator and stationary, pointing to the elevator in about
a south-westerly direction, your tug fast to her and the tug heading for the
elevator dock, that is about the way?

A. That is about the way I could see her.

Q. And what length of tow line had you between the tug and tow?
A. Well T would say that Paisley’s bow was about 15 feet off the stern of
the tug.

Q. Then you remained on the stern of the tug.?

HIS LORDSHIP: Excuse me. Did he say from the stern of the tug?

A. From the stern.

HIS LORDSHIP: The stem of the Paisley though. Q. Thenwhat you
say is that the tug maintained that course for the elevator? A. Well 1
can’t say to that. I couldn’t see. I am standing on the stern.

Q. Of thetug? A. Iam not watching where the tug is going.

Q. But you are on the tug, aren’t you? -

A. T am on the tug, yes, but I am standing on the stern behind the house,
the house is on the tug, and I can’t see which way the tug is heading.

Q. Could you see any of those on the Paisley?

A. No sir. :

Q. And at what point did you see a heaving line thrown from the Paisley,
or did you see it?
I didn’t see a heaving line.
. At what point do you say she came within thirty feet of the elevator

o

dock? .

Well I say right about there. (Indicating).
About halfway in on the elevator’?

Hardly halfway in.

Just before halfway? A. Yes.

Well which way was the Paisley heading then?
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The Paisley was coming right on along there. (Indicating).
Which way was she heading?
The Paisley was heading. (Indicates).
Still about southwest?
The Paisley was heading about like that. (Indicating).
HIS LORDSHIP: Is that about southwest?
MR. TOWERS: A little south of west, my Lord. About west of south.
HIS LORDSHIP: No, south of west, isn’t it?
MR. HOLDEN: I would think, yes.
10 Q. A little south of west. About in that position, almost southwest;
isn’t it? You tell us, there is the compass?
HIS LORDSHIP: It is of course a little more to the west.
Do you say she was heading right along the dock?
No, her stern is a little bit out and her bow would be a little closer.
You have got her bow right on the dock?
She was 30 feet out from the dock.
Her bow. And her stern how far?
I couldn’t see her stern, how far it was.
By HIS LORDSHIP: Q. But her stern was out beyond the bow,
20 down the line of where the bow was? A. It would be, but I couldn’t see that,
Your Lordship.
By MR. TOWERS: Q. Did she change her course at all before she went
up to the Saskatchewan?
A. Well I can’t say. I don’t know whether she did or not because that
was my busy time, you see, after the tug had passed there.
Q. After the tug had passed the elevator then what happened?
A. Well I had been standing right at the tow post.
Q. Yes? A. Watching after my own work. I was expecting a call
from the Captain to carry the line up, to move the line off the tow post.
30 At that time I thought they was getting a line out on the Paisley.
Q. And then what happened?
A. Well they got orders to carry the line up, the Captain told me he was
going to throw his stern out and back down on the port side of her.
Q. What for?
A. To get back in place ready to shove her into the dock.
Q. And then what happened her?
By HIS LORDSHIP: Q. The Captain said he was going to do what?
A. The Captain said he was—he told me to be ready to—He was going
to back the tug down on the port side of her and told me to be ready for to
40 carry the tow line up forward to the forward timber head.
By MR. TOWERS: Q. Where was the Captain, up at the bow of the
tug?

oL
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The Captain was up in the wheelhouse.
A hundred feet away from you?

He could stand out there and call to me; I can go up any time he calls.
Did he call you?

I happened to walk up the side.
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Q. I thought you said you stood at the bitts?

A. I did, but I walked up the side knowing that we had the Paisley up
in its place. ‘

Q. When you had the Paisley up to its place what did you have to walk
up the side for?

A. To find out if the Captain— To get my orders to move this line.

Q. To get your orders to move the line. You knew what you would have
to do with the line if you were up at your place, the same as you always do?

A. T knew what I had to do with it but I wouldn’t do it until I was or-
dered.
So that how many ships had you shifted up just that way?
I don’t know how many it was before that.
Twenty? A. No.
Fifteen? A. No. I would say maybe three.
That year. How about the year before?
Well we didn’t shift any. That is the only time that I ever shifted.
Well you shifted the Presqu’ile?
Yes.

. And did you get her in the same place or did you bring her up a dif-
ferent way?
A. We brought her up as far as I can remember about the same way.

Q. Did you go forward to get your orders then?

A. No, I wasn’t—I don’t know just where I was standing, and anyway
he hollers to me and I can hear, but after I had shifted a couple of boats I
just knew what would be taking place.

Q. Yes. Well then you didn’t need to go forward, he didn’t call you to

LPrOPLOLOPL

go up.
A. No, he didn’t. But at the same time—
. No?

MR. HOLDEN: You interrupt him.
Q. He didn’t want you to go up?
A. No; he didn’t call me. I just stood waiting after we got up so far to
the elevator and I expected they was getting the lines out on the Paisley, see,
and I stood—walked up to see if he had anything to say to me in regards to
the line, just right up and right back.

Q. You walked right up to the wheelhouse?

A. Ohno. No,Ididn’t. I can walk 10 feet from where I am standing
or I could walk to the rail.

Q. Iknow, well he would be 90 feet away from you then?

By HIS LORDSHIP: Q. What did you do that day? How far did
you walk?

A. 1 walked up, I remember I walked up the side, maybe I walked about
10 feet up the side; that would be 10 feet away from where I was working.

By MR. TOWERS: Q. Well then what happened? When you were
10 feet up how far away were you from the Captain?

A. Well he'was up above me.

Q. He was 90 feet away from you.?
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A. 1 don’t know just how far.
MR. HOLDEN: 1 don’t know where my learned friend gets his 90 feet.
The towing post wasn’t on the stern.
HIS LORDSHIP: But he knows the length of the tug.
MR. TOWERS: Yes, and he can say so.
HIS LORDSHIP: He can tell us whether it was 90 or 80 or 85.
MR. TOWERS: 1 am asking if the Captain called all this long message
to him over that distance.
HIS LORDSHIP: He hasn’t said anything about a long message. He
10 said he went forward expecting something from the Captain. What it was
I don’t know.
Q. What did the Captain say to you?
A. Told me to be ready to carry the line forward when he backed up
on the tug.
You had been on the Presqu’ile a few days before when she shifted?
I was.
. Did you carry the line forward from the stern bitts to the forward

“oE o

bitts?
Yes. '
Youdid? A. 1believe we did, yes.
Are you sure you did?
No, I am not—I don’t remember.
You are pretty sure you didn’t, aren’t you?
No.
. Well if anyone did it you would be the man, wouldn’t you? A. 1
would be there, yes.
Q. And you want to leave that that you cannot say whether you did or
whether you didn’t? :
A. I can’t say whether we handled the Presqu’ile the same as the Paisley
30 or not; I can’t say that.
Q. But you were the mate on that tug?
A. 1 was the mate on the tug.
Q. You won’t say that you carried the line from the stern bitts to the
forward bitts on the Harrison when you were handling the Presqu’ile?
HIS LORDSHIP: He said that. He said he cannot tell us.
Q. Did you see the Paisley come into collision with the Saskatchewan?
A. No sir.
Q. Where were you then?
A. T was on the tug back down alongside of the Paisley, possibly two
40 lengths of the tug back.
Yes. That is after your line had broken?
After the line had broke. :
What were you doing there?
Well we was back there on the line, we had our line on the—
On what line? A. The line on the Paisley.
Not the one that had broken?
Well this was before—I mean before that this line broke.
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Brcheuer By HIS LORDSHIP: Q. You were asked if you saw the collision

Gonrtad! between the two?

- A. No, I never seen the collision.
s’ Q. Well that is long after the line broke, isnt it?
No. 24. A. Yes, that is right, sir. _
Eyerett By MR. TOWERS: Q. Will you try and think. Did you see the
Gromme  Paisley when she hit the Saskatchewan ? Did you see any part of her ?

TOSS-
toammaton - Did you notice ?

A. No, I didn’t notice; I didn’t know it.
Q. Did you know that she did come up to her? 10
A. 1didn’t know that she had hit.
Q. Did you know that she had approached her closely?
A. No, I didn’t.
Q. You were on the tug but you couldn’t tell that the Paisley came close
up to the Saskatchewan?
That is right. I was on the tug but I couldn’t tell you.
Did you know that the Paisley had came to a stop?
Nosir, I didn’t. I couldn’t tell. I didn’t know it.
Didn’t know whether she stopped or not? - '
I couldn’t tell, no. 20
. After you backed up around the port side of the Paisley what was
done with the line? -
A. When we carried the line up?
Q. Yes? A. It was made fast around the timber head.
Q. Forward? A. Forward timber head.
Q. Then what? A. The Captain backed up on the tug. I think at
that time he knew that they were getting pretty close, and the line was left
on and backed down there in case of emergency.
Q. Incase of emergency? A. Yes.
Q. That is he knew the Paisley had passed the point where a heaving 30
line should have beén attached to a cable and a cable held her? A. I think—
By HIS LORDSHIP: Q. What do you think he knew? A. I thought
that the Captain—
By MR. TOWERS: Q. Was aware by that time—?
HIS LORDSHIP: Why not let him answer? Q. All right? A. By
the actions, by the way things was going I think the Captain thought they had
a line out. Q. That what? A. That they had a line out, and he was
backing the tug, he backed the tug down alongside the boat ready to nose
this Paisley into the dock.
Q. What did he want to have a line then fast to the bow for? 40
A. Well they hadn’t, nobody had came around to carry this line back
for us nor shift the line back off the bow onto—back about amidships.
' Q. That was after the line parted, wasn’t it?
A. That was after the—
Q. Line parted? A. No, that was before the line parted.
Q. What emergency do you speak of? What did he have his line for,
what emergency? '
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A. Well for fear she had come a little too ahead and he wanted her pulled

back a little.

Q. I think you said that you thought that the Captain then was aware
that they hadn’t got a line ashore?

A. Tdon’t know when the Captain found out that they hadn’t a line out.

Q. Was there any conversation then between you and Sykes or Sykes
and the Captain?

A. None that I heard of.

Q. That you heard?

A. I never heard.

Q. You know Jimmy Sykes? A. Yes.

Q. He was forward on the Paisley?

A. I can’t tell you where Jimmy Sykes was at that time on the Paisley.

By HIS LORDSHIP: Q. You said that the Captain backed up and
bow made fast and you think that he knew she was in pretty close and that
you left the line there; then you said that you thought the Captain knew she had
no line out. First said the Captain thought there was a line out and then the
Captain had a fear that there was no line out. Which do you mean?—when
you took the line forward you made fast and the Captain backed up?

A. When the Captain backed up on the tug I carried the line forward
up to the timber head and he backed down alongside and I made the line fast
around the timber head.

Q. Have you any idea what the Captain was thinking about? A. No,
I haven’t.

Q. Well you said one time that you thought they had a line out and
another time they hadn’t. You don’t know now?

A. I think that the Captain thought that they had a line out from the
Paisley onto the dock.

By MR. TOWERS: Q. Well then he told you to take the line for-
ward to the forward timber head?

A. Yes.

Q. What for? A. Well he was going to back down her port side and
that is where we use our line to shove her into the dock; to shove the Paisley
into the dock we use our line up forward.

Q. If you backed up on the line on the forward timber head you would
pull back on the Paisley, wouldn’t you? A. No.

MR. WOOD: My Lord, this witness has tried to tell on several occas-
ions what his conceptions are. My learned friend has interrupted him on
numerous occasions and we have never got the story. If he would let him tell
what he has in his mind we would get the story.

HIS LORDSHIP: That may be so to a certain extent but the witness
has told two stories.

MR. WOOD: They relate to two different things entirely.

MR. TOWERS: All right, let us settle that.

Q. You say that the Captain told you to take the line from the after
house bitts to the forward timber head? A. Yes.

Q. Did he tell you what for?
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No, he didn’t tell me what for.

He just told you to take it forward?

He told me when he backed up to carry the line forward.
He didn’t tell you his reason? A. No.

And you did as you were told?-

I did as I was told.

And you took a turn around the timber heads?

Yes.

And how much line did you pay out?

I can’t say how much line we paid out.

How long was that line?

I would say the line would be about 130 feet from end to end.
. Did it hold?

HIS LORDSHIP: How many feet of that did he pay out? - -

. A. He would pay out about—it may have been about 110 feet or so of
that.

Q. Did it hold on the timber heads?

A. Well it didn’t hold when we backed up on her, it rendered around
the timber head.

Q. Why was that?

A. T can’t tell you that.

Q. Had you taken enough turns on it?

A. Tcan’t tell you how many turns I had on it.

Q. Well there was no reason you couldn’t take enough turns to hold her?

A. I think I had enough turns.

Q. Butyouhadn’t? What size line was it.

HIS LORDSHIP: You are getting along a little too fast. He said he
thought he had turns enough to hold it and you say that he hadn’t and go
on to something else. What does he say to that?

Q. You think you had taken enough turns on her to hold it?

A. Yes.

Q. Hadyou? A. IthoughtIdid.

Q. You thought you did.? A. I thought I had enough turns on the
timber head to hold the—

By HIS LORDSHIP: Q. What happened then? Did it hold? A.
No, it didn’t. When he started to back up the line started to render around.

By MR. TOWERS: Q. What size of line was it? A. It was about
a 7 inch line, I think.

Q. Well now when he was backing up and the line didn’t hold he wasn’t
shifting the Paisley in toward the dock, was he?

A. No, not at that time.

Q. So that if he had backed up or started to back up on the Paisley or
alongside the Paisley with the intention of shifting her into the dock he hadn’t
started to do it up to that time?

A. Well I think at that time—I think Captain Waugh at that time or
after we had carried the line out, I think that he found out just where the boat
was.
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By HIS LORDSHIP: Q. Couldn’t you answer that question? He
hadn’t then commenced shoving the Paisley into the dock?
A. No.

By MR. TOWERS: Q. And do you know when he changed his mind? ¢

A. No, I can’t tell you when he found out—or whether he got orders
or not that the Paisley was too far ahead or not: I couldn’t see.

Q. And you don’t know when he became aware of it?

A. 1don’t know. I can’t say to that.

Q. But you do know this, that before he started to back up he said:
“When I back up you carry the line forward?”

A. Yes.

Q. So that he had decided to carry the line forward before he started to
back up, isn’t that true? He told you to carry the line?

A. He told me when he started to back the tug up—he says: “When I
start to back up you carry the line to the forward timber head.”

Q. When I start to back you carry the line to the forward timber head?

A. That is right.

Q. Now we are agreed on that. And with the line on the forward timber
head and fast to the bow of the Paisley it couldn’t have any effect on shoving
her in towards the dock?

HIS LORDSHIP: That is perfectly manifest.

Q. Well then when the line was slipping what happened, or after it
slipped?

A. Well I tried to get another turn on the line and I couldn’t and I guess

at that time as soon as I noticed the slipping he noticed it and he stopped the
tug, and I turned around and the eye was right at my feet, I picked the eye
up and put down over the timber head.

Q. What you wanted to do at all events was hold the Paisley back?

A. I wanted to hold the Paisley.

Q. And how was she pointing then? How was she heading?

A. She was heading—I think she would be heading about like that.
(Indicating).

. Right along the dock?

Her stern would be closer in to the dock at that time.
Why was that? A. Ican’t tell you that, why it was, but—
The bow was farther away?
I think the bow was further away at that time.
. How far would you think the bow would be at that time when the
line parted?

A. Well I can’t say that because I couldn’t see from where I was how far
or what kind of shape the boat really was in.

Q. When the tug started to back up which side of the Paisley was she on,
the inside or the outside?

A. She was on the port side.

Q. How far was the stern of the tug from the dock?

HIS LORDSHIP: Started to back up, she was on the port side, do you
say?
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Exchoquer A. 1 don’t understand you when—
Conada, Q. I asked you when the tug starts to back up?
- A. While we were carrying the line up?
Caanits’ Q. When he said “When I back up you take the line forward,” which
No. 24, side of the Paisley was the stern of the tug on?
Everett A. The stern of the tug was on the port side.
%E‘.%:“:“ Q. And how far was the stern of the tug from the line of that dock—

teontinueay” there was no dock at all then—from the shore?
A. Ican’t answer that at all because it was my busy time right there.
Q. Then you cannot tell me how far the bow of the Paisley was at that
time? A. Off the dock.

Q. Yes? A. No,Ican’t, not at that time.

Q. Well then were you busy shortly before that?
" ?A. Before we started to carry the line? Before we started to shift her
ine

Q. Yes. How far was the Paisley’s bow off then?

A. Off the dock?

Q.. Off the dock, away from that?

A. Icouldn’t say. I couldn’t tell how far it was.

Q. Do you know that clump of spiles just south of the elevator? A.

Yes, I know the clump there.

Q. You know the clump where the fellow went out to try to get the heav-
ing line? A. No, I don’t know where the heaving line—

Q. You heard afterwards? A. Yes.

MR. HOLDEN: Every time my learned friend interrupts.

, HIS LORDSHIP: It is very difficult of course to follow it but I can’t

help it.

Q. You know where that clump of spiles is?

A. Yes, I know where that clump of spiles is but I can’t tell you how far
the Paisley’s bow was off there.

Q. When they passed there?

A. When they passed there, I can’t tell you.

Q. You can’t tell to within how many feet, a hundred feet? A. Oh I
can’t say. I can’t say how far.

Q. It might have been a hundred feet?

A. I can’t say that. I can’t say how far.

Q. I ask you might she have been a hundred feet away from it, for all
you know?

HIS LORDSHIP: That wouldn’t be much use.

Q. Well you just can’t say?

A. What is that?

Q. You can’t say? A. Ican’t say how far it was.

Q. Well all right, you know where that clump is located, don’t you?

A. Yes, I know.

Q. From the time the Paisley’s bow passed that point was she heading
out or in towards the dock?
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A. T can’t tell you that either because right then is when I thought they
had a line out on the Paisley.

?y HIS LORDSHIP: Q. Show me where that clump of piles is on the
map?

MR. WOOD: The work was under construction then, my Lord.

A. There is a clump in here. (Indicating).

Q. Which one are you speaking of ?

MR. TOWERS: He said the two clumps. Which one?

A. 1 thought you were referring to this one.

MR. HOLDEN: The one farthest south, a long way south of the elevator.

By MR. TOWERS: Q. There is more than one clump of spiles there, is
there? I show you Exhibit P-1. Do you see the Paisley lying in front of the
elevator there? A. Yes.

Q. And do you see the spiles close to her starboard bow?

A. Yes. The first clump.

Q. The first clump of spiles. Now I ask you if you can tell me when the
Paisley’s bow passed that clump nearest to the south of the elevator how far
her bow would be from the elevator dock—out?

A. It would be about, I think about 40 feet out, this clump. I thought
that was the clump you were referring to.

Q. You thought it was how much?

A. I would say about 40 feet off that.

Q. And how was she heading?

A. T can’t say just how she was heading.

Q. So that you think she had come out about 10 feet from the time she
was abreast the north side of the elevator to where she was when she passed
the clump of spiles on the south side? '

Well she looked to be about 40 feet out.

But when do you say she was 30 feet off?

I said that she was 30 feet off when she was right—

At the northerly end of the elevator?

The north end of the elevator, yes.

And by the time she had reached the south end she was 40 feet out?
By the time she got down to that.

. Clump of spiles, yes. So that however close she was she was making
a little headway out?

A. She may have been.

Q. Well according to you she must have been?

A. Well yes, I say that that was her closest place there and that she must
have been.

Q. So clearly according to you she was making a little way out? That is
true, isn’t it? I mean it follows from what you say?

HIS LORDSHIP: Well if it is so you needn’t follow it.

Q. And you were doing your best to hold her back?

A. With the line, yes.

Q. And would you say that you adopted the same measures when you
had the Presqu’ile there?
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A. No, I can’t say to that.
Q. Can you give me an idea of the angle at which the two boats came

. together?

A. No, I can’t.
RE-EXAMINED by MR. WOOD:

Q. Mate, you have spoken several times, as my learned friend put it to
you, the Captain said, When I start to back up you carry the line to the for-
ward timber head. You remember that answer to him? A. Yes.

Q. And then you were going on to connect that up, as I understood, with
the nosing in process?

A. Yes sir.

Q. Nosing the Paisley in. Now can you tell us just shortly what that
manceuver of being ready to nose her in required? A. It required the end of
the line that was on the bow of the Paisley to be carried back and put some-
where amidships on the Paisley; that is, we work ahead—

Q. What does it require in your tug?

A. Well we have to go ahead on the tug. .

Q. No, but what does it require with your line; what do you do on your
end of the line?

A. We take our line up as short as we can get it.

Q. Where do you take it from and to?

A. We take it off the timber head and pull in the slack—

. No, no?

MR. TOWERS: I must really object.

Q. What is your part of the operation so far as you, yourself personally,
are concerned?

A. Just handling the line.

Q. Well then what do you do in handling the line?

HIS LORDSHIP: He told you he would take it from stern to forward.

Q. Where to? A. To wherever the Captain says.

Q. Where do you take it from?

HIS LORDSHIP: 1 think we had better stop and we will probably
get it better in the morning. I understand this witness to say two or three
times he would take the line from the stern and carry it forward.

MR. HOLDEN: Yes, my Lord.

4.30 p.m., adjourned till 11.00 o’clock a.m., Thursday, February
9th, 1928. ‘

——11.00 a.m., Thursday, February 9th, 1928, resumed.

ALL PRESENT:

EVERETT MATHEWSON continued.
By MR. WOOD:
Q. Mr. Mathewson, you are already sworn. I was asking you to explain

the nosing in process you have spoken of. Now I want you to take it from the
time that the tug was towing the Paisley and you got an order from your
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Captain to be ready to carry your line forward, you said, when he started to
back up?

HIS LORDSHIP: Do you understand that quite?

A. 1 do.

HIS LORDSHIP: You know just what he is talking about now. Well
now listen to the question.

Q. Now what is the manceuver then?

A. When we are carrying our line forward on the tug they are carrying
their line back on the barge. They put it on a fastening about amidships on
the boat. We work ahead on that so as we can shove her into the dock.

By HIS LORDSHIP: Q. You do what?

We work ahead on that line.
On what line? A. On the line they have from the forward timber

o

head.
I thought you said you carried your line forward on the tug? A. Yes.
And they carried theirs back on the boat?
On the Paisley.
Well then what line do you say you work on, that is what I want to
get"’ Which one do you mean?
We use that line.
Use what line?
The line we have out there.
Your line or their line? A. Our line.
What for? A. For when we are nosing into the dock it keeps the
tug from slipping alongside of the boat.

Q. From doing what?

A. From slipping alongside of the boat.

Q. I suppose the line on the Paisley would hold that, wouldn’t it? It
would hold in the manceuver whatever it was? A. Yes.

By MR. WOOD: Just this one line you are speaking of? A. Yes.

Q. You move your line forward on the tug and the other end, which is
on the port side forward of the Paisley—?

HIS LORDSHIP: Yes, I understand that. It is the one line, two ends
of it, you see.

MR. WOOD: Yes.

MR. TOWERS: I would just like to follow that a little further.

HIS LORDSHIP: This is re-examination, isn’t it?

MR. WOOD: Yes, my Lord.

HIS LORDSHIP: You have cross-examined yesterday.

MR. TOWERS: Yes, but I think I am entitled to ask on that point.

HIS LORDSHIP: Excuse me. You did discuss the whole thing with
him as to what he did. What is it you want to ask him?

MR. TOWERS: This is entirely new.

By MR. TOWERS: Q. Did that actually happen in this case? Did
they walk back with the line on the Paisley, is that what you mean the Court
to understand?
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Erchoquer A. I couldn’t say where the line was on the Paisley from where I was on
Conaaa! the tug.
Plaintiffs’ Q. You were carrying one end of it?
Case. A. I was carrying one end of it.
No. 24. Q. Got fouled in the stays didn’t it?
Mathewson, A. No, it didn’t.
re-examination Q. You were carrying one end and do you mean to say you didn’t know
where the other end was?
A. 1 was carrying the line forward on the tug.
Q. It was only 15 feet long when you started?
A. Well the barge was laying—
HIS LORDSHIP: The Paisley, you mean.
A. (Contd.): I supposed that they were carrying the line from the bow
of the Paisley back.
Q. But you don’t know whether they did or not?
A. I can’t say at that time whether they did or not.
Q. Well then in a moment or two when you got that fast on the timber
head and a strain was put on it it slipped or rendered?
A. Yes.
Q. You put it on the timber head?
A. Yes, I put it on the timber head—
MR. WOOD: This was all developed.
HIS LORDSHIP: All this came out.
Q. Where was the inboard end of the Paisley when the strain was put
on and it slipped?
Q. It was on the bow at that time.
Q. Then it hadn’t been carried back?
A. Then it hadn’t been carried back but I didn’t know it at that time.
Q. Well all right, it hadn’t been carried back?
A. It hadn’t been carried back at that time.
HIS LORDSHIP: Mr. Towers, in your cross-examination yesterday I
have, I carried the line forward and made fast and Captain back=d up.
MR. TOWERS: Yes, my Lord.
HIS LORDSHIP: That is the time to have brought out the fact he
moved and the other didn’t. It wasn’t new matter, that is what I mean.
However you have all you wanted, haven’t you?
MR. TOWERS: Yes, my Lord, but I thought he was saying then that
it was carried back.
HIS LORDSHIP: Oh no, he was asked what the manceuver was.
MR. WOOD: What the manceuver would be.

Plaintifts’

Case. WILLIAM EDWARD CORNETT, Sworn.

No. 25.

wm. Eawara Esxamined by MR. HOLDEN:

Cornett.

Examing, ot HIS LORDSHIP: Is he Captain of the Saskatchewan?
MR. HOLDEN: He was acting as her ship keeper at that time.
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Q. You were the ship keeper on the Saskatchewan when this accident e

occurred, were you not? A. I was. Gount of
Q. Have you Master’s papers? ' Plaintiffs
A. Yes sir. Case.
Q. Since when did you get them? No. 25.
A. 1915, o, Bdward
Q. Canadian certificate, I presume? Bxaming of.
A. Canadian certificate. (consinued).
Q. And you have been afloat a good many years, I suppose—how long?

10 A. Twenty-six years.

Q. How long had you been ship keeper on the Saskatchewan before this

accident occurred?
A. Well from when she tied up in the fall.
Q. About when would that be?
A. I joined her on the 21st of Decemper.
By HIS LORDSHIP: Q. And were you in command of her during the
season? A. No sir.
By MR. HOLDEN: Q. This was just a winter job, I understand?
Just ship keeping for the winter.
Where were you when the accident occurred?
In the galley.
In the ship’s galley? A. Ship’s galley.
What part of the ship?
After part of the ship.

How long is your ship, the Saskatchewan, do you remember?
266 feet.

Do you know how much grain she had on board?
At the time of the accident she had, oh, about 87,000 bushels.

That 1s admitted, my Lord—I should not have Wasted time. Captain
30 Cornett what was the first you knew of any accident?

A. Well I felt a bump up against the ship’s side.

Q. What were you actually doing when you felt the bump against the
ship’s side?

. Mopping my floor.
Mopping the galley floor? A. Yes sir.
What time of day was that that you felt this bump?
Just after ten o’clock in the morning.
Do you remember the date? A. January 18th.
And then what did you do?
Well I went out to see what had caused it.
Well while mopping the floor did you have to get ready to go out?
I wasn’t fully dressed.
And you completed dressing and went out? You got ready and went
out, you said? A. Yes sir.
Q. How soon after feeling the bump do you suppose it was that you
got out onto the deck?
A. Oh not more than a couple of minutes.
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Q. And what did you see when you got out?
A. I saw the steamer Paisley up alongside.
Q. How far do you think she was from your ship’s side then? A. Well
from where I was standing she appeared to me to be 15 or 20 feet away from us.
By HIS LORDSHIP: Q. And where were you standing?
A. At the forward end of the boiler house on the port side.
By MR. HOLDEN: Q. Is the boiler house right aft?
A. Yes.
The port side was the side that was against the Drummond, wasn’t
Yes sir.
And the Paisley lay on her starboard side?
On the starboard side of the Saskatchewan.
It bumped her on her starboard side?
It bumped her on her starboard side.
. And when you came out you were on the port side of the Saskatchewan
at first? A. Yes sir.
By HIS LORDSHIP: Q. How far from the stern or bow?
A. I think that house is about 65 feet long.
Q. And how far were you away from the stern or bow?
A. Well I would be immediately forward of that house, I suppose 5 feet
or more, 70 feet from the stern.
By MR. HOLDEN: Q. And did you go over to the starboard side?
A. Not just then. After I saw the Paisley there I went back and got fully
dressed and then I came out and went over on the starboard side.
Q. You had to put something on first in order to get out?
A. Yes sir.
Q. And then you went back and got what, an overcoat?
A. Well I went back and put on all my clothes.
By HIS LORDSHIP: Q. You had taken two minutes to partly dress,
you told us, and get out?
A. Yes.
Q. Then you went back again and took some more time?
A. Yes.
Q. When did you go down to examine what had happened?
A. Well I just walked over to the starboard side just to see what I could
see there.
By MR. HOLDEN: Q. And could you see any damage? Could you see
any damage? A. Icouldn’t see any damage, sir.
Q. Was the Paisley moving then?
A. Well the last time I came out
By HIS LORDSHIP: Q. We haven’t got that far. You are asked then
when you came out to find the damage.
By MR. HOLDEN: Q. You see this is the second time. Did you come
out more than twice?
A. No, just twice I came out.
Q. This second time was she moving? A. Yes sir.
Q. Did you see her port anchor?

it?
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Not just then.

When did you first notice her port anchor?

After she was back at the elevator dock.

When and how long afterwards would that be?

Over an hour.

Well then when you went over the starboard side and couldn’t see
any damage what else did you do?

A. I went back into my galley again and got a pail and went over to the
elevator to get a pail of water and came back and I sounded the steamer.

Q. And was the sounding all right?

A. They were just the same as they were at eight o’clock in the morning.

By HIS LORDSHIP: Q. But answer that question, was it all right?
We don’t know what it was at eight o’clock in the morning?

A. Yes, it was all right.

By MR. HOLDEN: Q. Then this would be about what time? A. 11.45.

Q. A.M.—in the morning? A. A.M., sir.

Q. When did you first learn that she had, in fact had a hole punched in
her? Well I mean she had in fact received damage that you hadn’t been able
to ascertain? When did you first learn that?

A. 4.30 on the morning of the 19th January.

Q. That night of the 18th did you sleep on board therep

A. Yes sir.

By HIS LORDSHIP: Q. 4.30 on what date?

A. January 19th.

By MR. HOLDEN: Q. Next morning? A. Next morning.

How did you learn it? What happened at 4.30 on the next morning?
Well somebody rapped on the door.

Your cabin door? A. My cabin door.

Where is that, forward or aft? A. Aft.

On the Saskatchewan? A. On the Saskatchewan.

Were you in bed? A. I was in bed.

And what did you do then?

I got up to see who was there and when I got to the door there was
nobody there but I noticed the ship badly listed.

Q. The Saskatchewan badly listed? A. Yes sir.

Q. Which way? A. Starboard.

Q. Down by the starboard side? A. Yes sir.

Q. I forgot to ask you was the tug Harrison alongside of the Saskat-
chewan? A. Yes sir.

HIS LORDSHIP: When are you speaking of, not 4.30 a.m., was it?

MR. HOLDEN: Yes, my Lord.

Q. I should have asked you when did the tug Harrison come alongside
of the Saskatchewan?

A. T think it was about five o’clock, or perhaps a little later, the night
before.

Q. That is on the afternoon of the 18th?

A. The afternoon of the 18th.
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Why did she come alongside?
Well she was going to berth there for the night.
%he just took a berth alongside of the Saskatchewan?
es.

There was the Drummond agamst the dock, the Saskatchewan
agamst the Drummond and after five o’clock on the 18th the Harrison against
the Saskatchewan?
" A, Yes.

Q. Did you learn aftetwards who it was rapped at your door?

A. I heard afterwards it was the watchman of the tug Harrison.

Q. Well you came out and saw her listing badly to starboard and what
did you do then?

A. I went down in the engine room because I could hear the water coming
in there.

Q. The engine room is right aft too, I understand?

A. Right aft too. I had walked into the engine room from the galley
zImd I procured a wrench and tightened up the starboard gangway door and

tried—

Q. Tightened up what? A. The starboard gangway door.

HiS LORDSHIP: I am not going into the question of damages, you
know. He needn’t give every detail he did, I suppose.

Q. Just broadly—you notified your owners as soon as you found you
couldn’t control it?

A. Yes sir.

HIS LORDSHIP: What couldn’t he control? I didn’t hear anything
about that.

A. (Contd.): The water coming into her, sir.

By HIS LORDSHIP: Q. Did you go and see where it was coming in or
could you tell?

A. Well it was coming in through the discharge pipe from the pump and
also through the gangway door.

Q. What pipe? A. Discharge pipe—ballast pipe.

MR. HOLDEN: Into the engine room, I understand.

Q. Then you were going to notify the owners?

A. Yes, just as soon as I could get them.

By MR. HOLDEN: Q. You first tried to get the Chief Engineer,
didn’t you? A. Yes sir.
And where was he? A. He wasn’t in town. He was out of town.
His home is in—? A. Owen Sound.
But he wasn’t at home? A. He wasn’t at home.
And when did she founder, settle onto the bottom?
She finally came to rest about ten o’clock on the morning of the 19th.
To rest, you mean shé was actually on the bottom?
Yes, that is the deepest she went, to the bottom.

By HIS LORDSHIP: Q. There was nothing you could do to avert that,
I suppose, yourself?

A. No.
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By MR. HOLDEN: Q. Captain, when did you first learn that there was
a hole in her side? -

A. The next day.

Q. That is the 19th or the 20th? A. The 20th.

Q. How did you learn it? '

A. Well we took a hatch off and I could see the water coming in through
the hole in the side out through the grain. : :

By HIS LORDSHIP: Q. Was the water coming in through the hole

A. Well it was seeping through the grain.

By MR. HOLDEN: Q. That hole in her side led into what cargo hold?

A. No. 2 cargo hold.

Q. And when you took the hatch off there you could see the water seeping
through the grain? A. Yes sir.

By HIS LORDSHIP: Q. The hole was in that compartment? A. Yes
sir. No. 2.

Q. And I suppose you cannot help us very much on what actually caused
the hole, can you?

Personally I cannot, no.

The holing of the vessel?

The damage?

No, the holing of the vessel, what happened?
Well—

Did you see any of it?

I didn’t see any of it.

. Then you cannot help us.

By MR. HOLDEN: Q. Did you see the anchor of the Paisley? A. 1
saw the anchor of the Paisley. '

Q. Did you see any damage that that anchor received?

A. Well there was some broken parts on the crown of the anchor.

Q. And how did the location of those broken parts compare with the
location of the hole in your ship’s side?

A. T just don’t quite understand that.

Q. I mean was the broken part of the anchor in a place where it could
have resulted from the same collision? _

A. Oh yes, sir.

HIS LORDSHIP: What point are you taking up, Mr. Wood?

MR. WOOD: The question I wanted to take up is, the suggestion has
been made by my learned friend as to the anchor which was out, as he points
out, on the Saskatchewan, and the fact that this boat subsequently moved
the Saskatchewan, and I am prepared to take that up now.

HIS LORDSHIP: Well then go on. You are on the same side.

EXAMINED by MR. WOOD:

Q. Captain, it has been pointed out that the port anchor of the Saskat-
chewan, that is the anchor lying between you and the Drummond, was in a
certain position as shown on—7?

HIS LORDSHIP: The port anchor of what vessel?
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MR. WOOD: Of the Saskatchewan.

Q. Of the vessel of which you were ship keeper. Do you remember your
port anchor? A. Yes sir.

Q. According to these photographs? A. Yes sir.

HIS LORDSHIP: What photographs?

MR. WOOD: P-1 and P-2.

HIS LORDSHIP: What is the question you are asking?

MR. WOOD: How did that anchor come to be in that shape?

HIS LORDSHIP: You mean that position?

MR. WOOD: That position.

Q. How did it? A. Well, sometime before she was laid up in the fall
of the year in some manner her anchor windlass was broken and the anchor
was up like that while she was making one part of her last trip.

HIS LORDSHIP: How is this material to show what happened on the
port side of the Saskatchewan about her anchor? Has that anythmg to do
with this damage?

MR. WOOD: No, no, except, my Lord, my friend Mr. Towers pointed
out that she was moved with her anchor in that position and the argument
or the assumption would be that, because we are complaining of the Paisley’s
anchor while here was your own anchor in this shape, it has no bearing.

HIS LORDSHIP: But that didn’t cause any damage to anybody.

MR. WOOD: No, my Lord.

HIS LORDSHIP: What has that to do with it?

MR. WOOD: Because I believe he is going to allege some practice or
alleged practice on that.

HIS LORDSHIP: You just want to ask him why your anchor was hang-
ing down.

Q. The photograph shows a part of the stock was in the hawse pipe?

A. Yes sir.

Q. And it was on its chain, was it?

A. It was on its chain.-

Q. And you say one of the links or something had got bent?

A. No, the anchor windlass was broken.

By HIS LORDSHIP: Q. Why was it hanging down, is the question,
as far as that down?

A. Because when the anchor windlass broke the anchor went down that
far and it was never hove home.

By MR. WOOD: Q. Well was it on the compressor?

A. It was on the compressor.

Q. And was it capable of being dropped?

A. Yes, vou could use it.

By HIS LORDSHIP: Q. Never hauled up. How do you say it was
used? How would it be used, to drop it?

- A. You could drop it down, sir.

By MR. WOOD: Q. And part of the stock was in the—? A. In the

hawse pipe.
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Q. And if that came in contact, the anchor, with anything, what woul
be the effect on it?

HIS LORDSHIP: What possible difference does that make to us about
what happened here? If you show that this anchor made this hole I don’t
see that because another anchor was at some distance on the other side of the
boat and could have done something like that if it had hit something would
make any difference.

Q. Well then my learned friend has raised a question as to the Harrison
moving the Saskatchewan. Would you tell us that operation? You were
moved subsequently by the Harrison?

HIS LORDSHIP: Idon’t want to try anything more than I have to try.
Now I don’t understand that these details of the moving of the Saskatchewan
are going to affect us or affect the liability here.

MR. WOOD: Except as informative to Your Lordship on this case as
to what the arrangement was made with the tug before they undertook the
operation and the provision made and the precautions taken by this boat
when she was moved. If Your Lordship does not think it is material—

HIS LORDSHIP: Well what is the attack?

MR. WOOD: There is no attack on us on that but our attack is that they
were negligent in their operations.

HIS LORDSHIP: Surely then that is what you have to show. Sup-
posing you show that this tug was negligent in dealing with the Saskatchewan,
how much further is that going to get us?

MR. WOOD: 1 should think it might be of assistance to Your Lordship
in this though to show what our ship, my co-plaintiff’s ship, thought necessary
in that harbor.

HIS LORDSHIP: I am afraid it would have to be expert evidence on
that if it is going to be of any use to me. The Saskatchewan might have run
it with a crew of thirty or forty men, and everything would go smoothly
because two or three men would attend to every job but that wouldn’t help
me. Was this man in charge of the moving?

MR. WOOD: " Yes, my Lord.

HIS LORDSHIP: Can’t you deal with it generally? We could get a
whole voyage of the Saskatchewan from one dock to the other. All that you
have established here is that the men on the Paisley didn’t get their line out.

MR. WOOD: Probably if I might recall this witness in Reply on that
point.

HIS LORDSHIP: 1 think that would be reasonable; if you have to meet
any attack to which that would properly be rebuttal I don’t object but I
don’t see how you need it in chief.

CROSS-EXAMINED by MR. TOWER:

Q. You said in answer to His Lordship that you couldn’t do anything
to repair the damage or prevent the sinking. Do you mean that if you had
known that you could do nothing?

A. If I had known of it I could have done something.
By HIS LORDSHIP: Q. What could you have done?
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A. 1 could have put something in the wound.
Ey I\%R. TOWERS: Q. You could have closed the hole, could you?
. Yes sir.

By HIS LORDSHIP: Q. Then I judge you don’t have any method of
sounding the vessel when it is laid up afloat in the winter to see if anything
has happened from day to day?

. Sounding the tanks of the vessel?
Yes. A. Yes, we sound them twice a day.
When did you sound them on the 18th?
I sounded eight o’clock in the morning, the first soundings.
Yes? A. I sounded at 11.45.
. 11.45 the same day? A. Yessir. Isounded at three, or about three
in the afternoon.

Q. Yes? A. I sounded 4.30; I sounded at 7.30; and once again about
11.20 at night.

. And nothing was disclosed?

No, not very much. There was a slight difference in the soundings.
Well nothing to alarm you?

No, nothing to alarm me, no.

. Then of course you were aroused before there were any further sound-
ings, is that right? A. Yes sir.

By MR. TOWERS: Q. Then I show you Exhibit P-1 and it shows—
It is a photograph which shows both anchors of the Saskatchewan? A. Yes
sir. ‘

Q. Does it correctly show the position of those two anchors?

A. Yessir.

Q. On the day on which it was taken, I think January 28th, the vessel
was then resting on the bottom?

A. Well that is the position the anchors were in.

Q. The vessel at the time the photograph was taken was resting on the
bottom—this was after the sinking?

By HIS LORDSHIP: Q. You ought toknow because you see where this
port anchor has got to?

A. But she was afloat at that time.

Q. At what time? A. At the time that that picture was taken.

Q. Then it is sometime after, is it?

A. The 28th.

coroor

LProPo

By MR. TOWERS: Q. Well now had that anchor been moved from the:

time she was laid up in the fall, that is the port anchor? A. No.

Q. Well then where would her crown come on the Saskatchewan, about
where? :
A. Well T think that would be just above her 20 foot mark.

Q. Well but that is when she was fully loaded and before she was lightened
at all what would she draw, do you remember?

A. We lightened her up about a foot and after we got her lightened she
was drawing 16-9 forward and 17-3 aft.
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Q. So that when she was fully loaded in the position in which that anchor
was it would be a little above the water line, would it? A. A little above the
water line.

HIS LORDSHIP: What have you got from him?
et MR. TOWERS: Just that the anchor hadn’t been changed; it had been

eft.

By HIS LORDSHIP: Q. What draft did you have after being lightened §

and what before?

By MR. TOWERS: Q. You think she was lightened about a foot?

A. About a foot.

By HIS LORDSHIP: Q. Give me the feet?

A. 17-9 forward and 18 feet 3 aft.

Q. Does that show the condition at the time of the accident between the
elevator and the Saskatchewan, the position of the shore line? A. Yes sir.

Q. There is really no dock there?

A. There was no dock there at that time.

By MR. TOWERS: Q. My friend Mr. Wood has handed me this photo-
graph taken January 20th, 1927. Does that correctly show the position of the
Saskatchewan on that date? A. The 20th, yes sir.

Q. She would not be raised up by that time?

A. No sir.

MR. HOLDEN: May we mark that S-6, my Lord?

HIS LORDSHIP: Yes.

——EXHIBIT S-6 photograph referred to showing Saskatchewan; also the
Drummond.

Q. That is showing the Saskatchewan on the bottom, is that right?

A. Yessir.

MR. TOWERS: On the 20th January, 1927.

By HIS LORDSHIP: Q. And the anchors, I suppose that shows where
the anchors go, correctly?

A. Yes, that shows the anchors correctly, my Lord.

By MR. TOWERS: Q. I show you another photograph. Would
you look at it? That shows the Saskatchewan in a sunken condition and the
Drummond beside her taken from the starboard side of both vessels. Does
that correctly represent the position of the vessels on the 28th January when
this photograph was taken, or possibly before the 28th? Would you say the
Saskatchewan had been raised?

HIS LORDSHIP: You said the 28th and then you said before the
twenty—

A. Well she looks to me to be still sunk or partly sunk.

By HIS LORDSHIP: Q. What do you say about that showing the
condition correctly after she was sunk?

A. Well that shows her position correctly.

By MR. TOWERS: Q. Apparently she has not been completely
raised? A. Yes.

By HIS LORDSHIP: Q. P-5 shows the position on the 28th January,
19287 A. 1927. '
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Q. That shows, does it, the vessel sunk? A. Yes.

——EXHIBIT P-5 photograph referred to showing the Saskatchewan fin
sunken condition.

By MR. TOWERS: Q. Did you see the Paisley when she was in touch
with the Saskatchewan?

A. Not when she was in touch with the Saskatchewan.

Q. Close toher? A. Yes.

Q. How close? A. From where I was standing, as I said before, the
forward end of the boiler house, she looked to be perhaps 20 feet away.

Q. Do you see that place there where the ice is broken, in this P-5, it
appears to have been broken as if a path or something had come up here?

A. Ttlooks like it there.

Q. What would you say, that was the path of the Paisley coming in?

A. No, I wouldn’t say that.

Q. Where would you say she came in?

A. If that was taken on that date, the 20th, as I remember the situa-
tion there was no ice or very little ice in the slip.

Q. T am told that she went through a considerable portion of ice before
striking the Saskatchewan?

A. Well just the floating ice, sir; it wasn’t solid.

Q. And you think this was taken afterwards. When exactly was the
Saskatchewan raised?

A. We had her up thirty-six hours after she finally came to rest at ten
o’clock in the morning of January 19th, 1927.

Q. Well then it is quite clear that I am wrong and you are wrong when
you say that this photograph would have been taken on the 28th because she
was raised?

A. I don’t think that photograph could have been taken on the 28th
because her discharge pipe was still under water.

Q. So that you say then this photograph was taken within thirty-six
hours of the 20th?

A. Of the 19th.

HIS LORDSHIP: Within thirty-six hours after the accident.

MR. TOWERS: Yes.

HIS LORDSHIP: Well then that applies also, Mr. Towers, to S-6
which shows her on the bottom on the 20th, is what the evidence is.

MR. TOWERS: I think she was on the bottom, my Lord, but the wit-
ness said no, she wasn’t on the bottom.

HIS LORDSHIP: The witness however said that S-6 shows the Sas-
katchewan on the bottom on the 20th January.

MR. TOWERS: He said within thirty six hours of that morning.

HIS LORDSHIP: Show him S-6.

Q. That is of the two boats together?

A. It is absolutely on the bottom there.

By HIS LORDSHIP: Q. I thought she was raised on January 19th?

A. No, she was sunk; she finally came to rest at ten o’clock in the morn-
ing of January 19th.
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She was sunk completely?

She was right on the bottom then.

I thought you said raised?

No, my Lord.

. Sunk completely thirty-six hours after the accident, which would be
10 a.m., January 19th?

A. No sir.

Q. Well then what is it.?

A. Well she was struck on January 18th.

10 By MR. TOWERS: Q. At ten in the morning?

A. At ten in the morning, and she finally came to rest on the bottom,
sunk, January 19th about ten o?clock.

Q. About twenty-four hours?

A. Yes, about twenty-four hours; then thirty-six hours afterwards we
have a photo.

By HIS LORDSHIP: Q. What is P-5? That is Position within
thirty-six hours after the accident, is that right? Have I got that right?
What does that show?

A. That shows steamer before she was fully raised.

20 Q. Within thirty-six hours after accident and not raised. Well that
is P-5. What other one is there?

MR. TOWERS: P-1.

By MR. TOWERS: Q. Is she in a sunken condition in P-1?

HIS LORDSHIP: Yes, he said that, resting on the bottom.

RE-EXAMINED BY MR. WOOD:

Q. Captain, what does that photograph show?
A. She is sunk there.
Q. That will be S-7, and that is another view.
By HIS LORDSHIP: Q. S-7 shows what?
30 A. She is sunk in that, sir.
EXHIBIT S-7 photograph showing Saskatchewan sunk.
By MR. WOOD: Q. And this S-7 is just another view taken at the
same time that P-5 was taken? A. Yes.
Q. Or taken the same day?
A. I think this is a little later than this one.
Q. P-5is a little later than S-7?
A. It seems to me that way.
MR. HOLDEN: That, my Lord, is the case of the Canada Steamship
Lines Limited, owners of the Saskatchewan.
40 HIS LORDSHIP: Now, Mr. Wood, are you putting your case in?
MR. WOOD: I have nothing further at this stage, my Lord.
HIS LORDSHIP: You are closing your case too?
MR. WOOD: . Yes.
HIS LORDSHIP: Well, Mr. Towers, does this call for a defence?
MR. TOWERS: My Lord, there is some correspondence which 1
understood my learned friends were admitting.
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HIS LORDSHIP: Before you go into it, see if they are admitting it.

MR. HOLDEN: I thought when we were doing that that we agreed
that this would be admitted to be the correspondence it purports to be, I
don’t know what the custom is here, but we are not admitting any relevancy,
but we are not putting our opponents to the proof of the documents.

HIS LORDSHIP: The only thing is that if they are not relevant they
are not admissible. Do you want us to have them put in subject to your right
to object to their relevancy?

MR. HOLDEN: This correspondence, my Lord, as I understand it
refers to the relations between the tow owners and the tug owners.

MR. TOWERS: Yes.

MR. HOLDEN: And we submit it won’t help Your Lordship in the
question of what happened on that morning.

HIS LORDSHIP: I won’t admit any correspondence that isn’t relevant

unless by consent, subject to objection.
MR. TOWERS: I will call Mr. A. E. R. Schneider, my Lord.

DEFENCE

' ALBERT E. R. SCHNEIDER, Sworn.
EXAMINED by MR. TOWERS:

MR. TOWERS:

Q. Mr. Schneider, you are the General Manager of the Cleveland Cliffs
Iron Company? A. Yes, Manager of the Marine Department.

Q. And is that company the owner of the Steamer Robert J. Paisley?

A. No sir.

Q. Are they the operators? A. Operating Managers.

Q. And were in January 19277 A. Yes sir.

By HIS LORDSHIP: Q. Operating Managers of the Steamer?

A. Yes, my Lord. .

Q. Who are the owners of the Steamer? A. The Steamer is owned
by the Paisley Steamship Company, and the Cleveland Cliffs Iron Company
operate her.

Q. And you operate for them? A. Operate for them.

By MR. TOWERS: Q. And in January, 1927, the vessel was laid up
in winter quarters in Owen Sound Harbor? A. Yes sir.

Q. Having been placed there about when? A. In the latter part of
1926, along about the close of the season.

Q. And she was loaded with grain? A. Grain.

Q. Did you have some correspondence with the Harrison Tug Company
with regard to—?

HIS LORDSHIP: That is admissible, that he had correspondence;
that is as far as we can get.

Q. Did you have some correspondence with the Harrison Tug Company?
A. Yes sir.

Q. As to the—?
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MR. HOLDEN: My learned friend should not discuss it.
HIS LORDSHIP: No, just that you had correspondence with the
Harrison Tug Company. With regard to what?

Q. With regard to a contract under which the Tug Company would ©

shift your vessel under the Great Lakes elevator as and when required to re-
move her cargo? A. Yes sir. :

MR. HOLDEN: I want to object.

MR. TOWERS: That is the subject matter of the contract.

HIS LORDSHIP: That is a fact anyway.

Regarding a contract under which the Tug Company would shift the
Paisley to discharge her cargo, is it?

MR. TOWERS: To discharge her cargo of winter storage wheat.

HIS LORDSHIP: Having now got the fact that he has correspond-
ence—

MR. TOWERS: Then I would ask him if he did make a contract.

HIS LORDSHIP: What is the relevancy of that as to the defendant?

MR. TOWERS: Really the defence is at the time of this occurrence
the Cleveland Cliffs Iron Company or the owners of the vessel—

HIS LORDSHIP: No, they are operators.

MR. TOWERS: Yes, but my Lord, the Cleveland Cliffs Iron Company
or the owners of the vessel, neither the Cleveland Cliffs Iron Company nor the
owners of the vessel had any charge or control over her, that she was being
shifted under a contract made with the Tug Company by the Tug owners and
operators.

HIS LORDSHIP: Well assuming that is so, what difference does it
make in an action in rem?

MR. TOWERS: Wellit would make the difference, my Lord, that with-
out proof of negligence on the part of the owners or the operators, who are
undoubtedly the owners’ servants, without proof of that negligence there can
be no recovery.

HIS LORDSHIP: No recovery against the ship?

MR. TOWERS: No, my Lord.

HIS LORDSHIP: Why? Just give me your proposition of law now.

MR. TOWERS: I was about to read the law as laid down in—

HIS LORDSHIP: Here we have, as I understand the conditions, the
Paisley when being moved by somebody ran into the Saskatchewan and
hurt her. Now they are suing the Paisley.

MR. TOWERS: Yes, my Lord.

HIS LORDSHIP: And do you say that unless they can prove negligence

in the Paisley Steamship Company—I suppose a foreign corporation—that
there can be no recovery of that damage here?

MR. TOWERS: Yes, my Lord, and I think that is unquestionably so.
I call Your Lordship’s attention to Riverwear Commissioners v. Adamson,
2 A.C., Page 748, at Page 677; Lord Blackburn laid in down in 1877 and that
case has been followed consistently down to 1926.

HIS LORDSHIP: And the negligence of those on board has nothing
whatever to do with it? Of those who are moving her?
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Brcheguer MR. TOWERS: No, my Lord, the Tug Company were moving her.
Court st HIS LORDSHIP: You come here and say “Well the owner has nothing

piscussion of t0 do with this, we hired a tug, the tug did the damage, therefore we are not

o heica of Pesponsible.”

evidence. MR. TOWERS: That is true, my Lord.
(continued). HIS LORDSHIP: Well I will hear argument on it, I think, before I
admit any evidence.

MR. TOWERS: Very good, my Lord. I will read Lord Blackburn’s
Judgment and I ean only say to Your Lordship that—

HIS LORDSHIP: If it is the law I suppose Mr. Holden and Mr. Wood
will agree with you.

MR. TOWERS: 1 think perhaps they will.

MR. HOLDEN: 1 think you are a bit hopeful.

HIS LORDSHIP: I don’t remember it being raised in a great many
cases.

MR. TOWERS: My Lord, in the Knight Errant in 1912 a tug and tow
were going up the Mersey and it was held at the trial that the tow came up
too quickly, on a port wheel I think it was, and that both tug and tow were

- liable for the collision with a lighter but on appeal it was held that the tow was
not in fault, they were completely exonerated, the tug had towed them into
the lighter. I can see no distinction between that case and this, my Lord.

HIS LORDSHIP: Is it sufficient for your purpose, apart from the
correspondence, for this gentleman to say that I made a contract with the
Harrison Tug Company under which this movement was made?

MR. TOWERS: Yes, my Lord.

HIS LORDSHIP: Is that all you want to prove?

MR. TOWERS: By this gentleman.

HIS LORDSHIP: That is all you want to prove?

MR. TOWERS: By him. And what the contract is.

HIS LORDSHIP: And put the contract in?

MR. TOWERS: 1 wish to put it in.

HIS LORDSHIP: That is all you wish to do by this man, the corres-
pondence has nothing to do with it after the contract had been made?

MR. TOWERS: He wrote the letters and so on.

HIS LORDSHIP: I know, but can you prove that, what you call the
contract, to be the contract between these two parties? .

MR. TOWERS: Oh yes.

HIS LORDSHIP: Well then if that is all you want to prove by it, sub-
ject to the question of the law that arises out of the contention, is there any
objection to proving it? ,

MR. HOLDEN: WellI submit that my friend and I for the Saskatche-
wan and her owners should place it on record now it is put in subject to our
objection, because contrary to my learned friend’s hopeful suggestion that
we would admit it, my respectful submission and contention is that our ship
having been pierced by the anchor of the other ship when the other was man-
oeuvering about the harbor would place the burden of proof upon the Paisley,
not upon the tug or upon any contracting party but upon the ship that did
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the damage to prove that it was force majure, as we call it in our Province—

proof it was impossible for her to have prevented or avoided her. Now that &

is the situation. That is not a question of under what arrangement she was
being moved or anything of that kind; she made a hole in our side; has Your

Lordship proof to satisfy himself that it was inevitable so far as she was 2

concerned.

HIS LORDSHIP: Supposing the Paisley had been moving and another
vessel had hit her and shoved her into you wouldn’t it be permissible for them
to show that?

MR. HOLDEN: Oh yes, my Lord, all the facts as to the occurrence,
and then Your Lordship’s responsibility, I submit, is to decide whether there
is such a set of circumstances that she, that is the ship, that made the
hole in the other, could not have avoided doing so.

HIS LORDSHIP: Well then do you think the facts that are quite
sufficient are that the Paisley made the hole and she was in charge of a tug
at that time? '

MR. HOLDEN: I think one element of that is that she was in charge
of a tug.

HIS LORDSHIP: Would it not be fair to allow the conditions under
which she was in charge of the tug?

MR. HOLDEN: 1, for one, certainly don’t want to try to msist if
Your Lordship decides that it may throw some light on the whole situation.

HIS LORDSHIP: I don’t want to shut out anything that is material
to Mr. Tower’s argument but I am discussing it because I want to confine it
to what I think is probably the only distance he can go. Of course I am
open to be convinced but I don’t know that I can accept at present Mr. Tower’s
proposition, but if in order to found that proposition before me he wants to
show that the tug had the contract with the Paisley owners to do this and
was doing it in pursuance of that contract I don’t see that it will do anybody
any harm. I don’t think the terms of that contract can possibly affect you.

MR. HOLDEN: Because my friend was good enough to let me have a
look at it, I see there is a reference to a possible alternative of using more than
one tug, having more than one tug available. It may be of some help to us
in other aspects. AllI had in mind was it doesn’t affect, the contractual rela-
tions between the boat that pierced our side and the tug that was towing it,
are of no help to Your Lordship. In having made that statement I don’t
want to shut it out if there is any doubt, I want my learned friend to have the
full-latitude.

HIS LORDSHIP: Then it will go on subject to your objection, and I
think that I will agree to your putting in the contract if this witness testifies

In the
Ezxcheguer
Court of
anada.

Defendant's
Case

Discussion of

admission of
evidence.

(continued).

that is the contract, and he I suppose can say that, having made the contract,

things were left to the tug to move.

MR. TOWERS: Quite so. '

HIS LORDSHIP: Then you may put in the contract and I will have
to consider whether any of the details of the contract affect the defence.

MR. TOWERS: Without going into the whole argument, my Lord,
if Your Lordship would—
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HIS LORDSHIP: I won’t hear argument because I am admitting it
now and you may labor upon the basis of it later. Put in the contract and ask
the witness if that is the contract under which the tug was acting on the 18th
January, 1927.

Q. I show you copies—were admitted to be copies, I think?

MR. WOOD: Oh, I think so.

Q. Of correspondence, Mr. Schneider, which is said to have passed?

d MR. WOOD: There was no written contract; it was all by correspon-
ence.

- HIS LORDSHIP: Do you all agree it is necessary to put in copies of
these letters to prove the contract?

MR. WOOD: Yes.

Cl'ffHI? LORDSHIP: Letters between what companies, the Cleveland
iffs—

Ll\gR. TOWERS: Letter from the Great Lakes Elevator Company first,
my Lord.

HIS LORDSHIP: I don’t want that; I want to get the contract be-
tween the tug and the owners or operators in the first place.

WITNESS: John Harrison & Sons Company.

By HIS LORDSHIP: Q. Letters between whom?

MR. TOWERS: Letters and telegrams. A. John Harrison & Sons
Company.

Q. And whom? A. Cleveland Cliffs Iron Company.

MR. TOWERS: The Marine Department.

HIS LORDSHIP: You are putting in letters between those people
between what dates?

MR. TOWERS: November 6th, 1926, my Lord, and January 28th,
1927.

HIS LORDSHIP: You have the letters between them. You wanted
to put in some more, do you?

MR. TOWERS: No, my Lord. There is one letter in which the Great
Lakes Elevator Company wrote to the Harrison Company.

HIS LORDSHIP: What date is that?

MR. TOWERS: What date is that?

. MR. TOWERS: Great Lakes Elevator Company Limited, November
6th, 1926.

HIS LORDSHIP: To whom?

MR. TOWERS: To Cleveland Cliffs Iron Company.

HIS LORDSHIP: Now these letters go in subject to objection of Coun-
sel for both plaintiffs.

EXHIBIT P-6: File of correspondence above referred to.

HIS LORDSHIP: Will you please prove by this witness that those
constitute the contract?

MR. TOWERS: Yes, my Lord.

By MR. TOWERS: Q. Did you by means of these letters make an
arrangement with John Harrison & Sons Limited to keep the harbor free from
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ice for the purpose of your boats and to move your vessels in the harbor o
Owen Sound for the purpose of discharging their winter storage cargoes and
take them back to their moorings?

HIS LORDSHIP: That is not all necessary; there is the contract
which you put in before me.

MR. TOWERS: Yes, my Lord.

HIS LORDSHIP: Isn’t the only question this gentleman can say any-
thing a?bout that that constitutes the contract under which the Paisley was
moved?

MR. TOWERS: Yes, my Lord.

IIHS LORDSHIP: I will have to look at that; there is no use going into
details.

MR. TOWERS: No. Your Lordship asked me to prove what contract
was made.

HIS LORDSHIP: No,Iasked you to prove that these papers constitute
the contract under which the Paisley was moved.

WITNESS: Yes.

. Theydo? A. Yes.

HIS LORDSHIP: Under which the Paisley was moved by whom?

Q. By what company was the Paisley moved? A. John Harrison &
Sons Company.

Q. Using what tug? A. Well whatever tugs they had. It was up to
them.

HIS LORDSHIP: You know that. I suppose it is admitted that
belonged to the John Harrison & Sons Company?

MR. HOLDEN: Yes, my Lord.

Q. From the date of the making of the contract up to the 18th January,
1927, what if any control was exercised over the vessel by Cleveland Cliffs
Iron Company?

HIS T.ORDSHIP: That depends on the contract.

MR. TOWERS: Well, my Lord, this is after the contract was made.
I am asking the Manager of the Company if they take any control.

HIS LORDSHIP: I think it discloses the contractual relationship
between them which would include the control and the moving of the tug.

MR. TOWERS: Yes, my Lord, but the contract was made three weeks
before this date and I wish to show that during that period, other than giving
directions possibly as to unloading (and I don’t know if that were done) that
there was no official control over the vessel assumed by the defendants.

HIS LORDSHIP: Well that is a different question. You may put that
question.

Q. After the making of this contract and up to the 18th January, 1927,
did the Cleveland Cliffs Company or the owners of the vessel assume any con-
trol over her?

MR. HOLDEN: One moment, may it please the Court. I would
understand it if my learned friend asked this witness “Did you have your
boat after, appoint your ship keeper, for instance?”” I mean the contracts
as I read them don’t say anything such as this question would imply. It is
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a general question, as I understand it, to cover a broad situation. The fact
is, as I am instructed, that the owners and their operating agents alone had
the responsibility for the care of the ship and everything except that they got
a tug to move her around rather than get her own steam on.

MR. TOWERS: Perhaps that is what.the witness will say if he is per-
mitted to.

HIS LORDSHIP: The contract speaks for itself, as I understood it,
and I think the question that Mr. Towers can put is whether the owners or
operators assumed any direct control after the making of the contract.

MR. TOWERS: As to the movements of the ship.

MR. HOLDEN: Oh, that is all right. The question was wider.

MR. TOWERS: It was wider, that is right. '

Q. I am speaking now of the movement of the ship, Mr. Schneider.
Do you remember the question or shall I repeat it? A. I remember the
question. No, they did not have any control of the movement of the boat.

A gy HIS LORDSHIP: Q. And that includes the owners of the boat?
. Yes.

CROSS-EXAMINED by MR. HOLDEN:

Q. This Exhibit P-6, you have had a look at it, have you? A. Yes.

Q. I mean I would like to ask you this, and take your time to see what
the answer is: Does that constitute and cover all the correspondence between
those companies in this connection? A. Yes, I think it does. I haven’t
gone over the file personally to see but I would say that it covers all that.

By HIS LORDSHIP: Q. You have gone over that enough to see that
that is quite sufficient for your purposes? A. I haven’t gone into it to take
up the terms.

By MR. HOLDEN: Q. No? A. AsIsay it is sufficient for my Com-
pany’s purposes.

Q. What else was there between those companies with regard to this
movement in writing? A. I don’t know of anything.

Q. Well when it came along to the time when she was to be moved do
you mean to say that there was no written communication between your com-
pany and the tug owners or anybody else with regard to the movement?
A. Oh naturally, when the elevator would say they want the boat.

Q. Well why isn’t that here? A. Well that may have been done by
telephone.

Q. No, but I am asking you was it done by wire or letter or anything that
there is a record of? A. Well there may be, as I say, a telephone call about
that.

Q. You say maybe. I think it is due to the Court when you come here
and file certain documents as stating the arrangements made between your
company and the tug owners that you should file all that remained, and particu-
larly that part of it which referred more particularly to the movement. Will
you now file whatever else there was?
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HIS LORDSHIP: Do you know, Mr. Towers, whether there was any
correspondence or anything in writing as to when and how this vessel was to
be moved?

MR. TOWERS: I do not.

HIS LORDSHIP: Would your client like to look over the correspon-
dence before he answers Mr. Holden’s question so that we can go on with
another witness while he is doing that?

MR. TOWERS: 1 would like very much if he would. So that my
learned friend and Your Lordship won’t think I was taking any correspondence
out of the file, I was merely trying to prove a contract.

HIS LORDSHIP: Quite so. That is probably something that might
not occur to the witness.

MR. HOLDEN: Perhaps I can go ahead and shorten it:

Q. I am handing, Mr. Schneider, a copy of a telegram sent by you and
addressed to the tug owners dated January 14th, the day before the tug
started its communications with the ship, reading: ‘‘Elevator ready to unload
Steamer Paisley. Place accordingly and notify A. R. Penrice Ship Keeper.”

Did you send that telegram on that day?

That is not in P-6, I understand.

MR. TOWERS: No.

A. 1 think I did; it looks like it; it looks perfectly in order.

Q. Would you mind verifying it and letting the Court know before this
trial is over if you did? I have no doubt you did? A. I wouldn’t state I
did not. I would say yes.

EXHIBIT S-8: Copy of telegram above referred to. January 14th.
Q. This A. R. Penrice whom you told the tug owners to notify, who was
he? A. He was the ship keeper on the Paisley.

Q. Placed on the Paisley by whom? A. By us.

Q. As the operating agents for the owners? A. Yes.

By HIS LORDSHIP: Q. Was he placed there at the beginning of the
season? A. I don’t remember. It seems to me there was a shift made.

Q. But at all events he owes his appointment to you? A. Yes. I
believe he was on another boat at the beginning and he shifted over; there was
some shift over made, as I recollect; on account of the rooms he found it more
convenient to stay on one ship and we let him.

By MR. HOLDEN: Q. Your company had more than one ship in the
Harbor of Owen Sound that winter? A. Yes, we had four.

Q. And the man on the ship he represented you as the operating owners
in looking after the movements of all four? A. Not looking after the move-
ment, I beg to differ with you; he was just our representative there to see and
watch the property, see that it was being cared for, and if anything happened
to report.

Q. Well was he representing you and your owners during the movement
as well as before and after the movements? A. Just under those conditions,
as I said.

Q. But he was your representative during the movement? A. He was
our representative, yes.
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Q. And he went aboard—am I right that he, Penrice, went aboard the
other ships when they were being moved? A. I believe he did.

Q. And he was aboard the Paisley when she was being moved? A. Yes
sir.

Q. Did he have other men on board ‘the Paisley when she was being
moved? A. I don’t know.

Q. Well did you pay for any other men, your company, for the assistance
of any other men that Penrice got to help him when the Paisley was being
moved? A. I would have to look in the records and see. I could get that.

Q. Well excuse me, sir, you are the Manager—?

MR. TOWERS: Yes, we did; there is no question about that.

Q. Your Counsel says you did pay for other men. Are you the Manager?
A. Manager of the Fleet, yes.

Q. I gather then from your previous answer you left all that to Penrice,
he would engage whom he thought he needed to help him during the movement
and you paid for whomsoever he got? A. Well a certain number of men, he
might have, yes.

By HIS LORDSHIP: Q. You said you were something of the Fleet.
What was that? A. - Manager.

By MR. HOLDEN: Q. Manager of the Fleet of four vessels that were
wintering in Owen Sound Harbor, one of which was the Paisley? A. Twenty-
three vessels, to be exact.

Q. But not—? A. Of those four boats, yes.

Q. Four of the twenty-three were in Owen Sound?

A. Of these four there, different companies represent them.

Q. And you were manager of twenty-three? A. Yes.

Q. And those four were amongst them. And you left it to Penrice
to get what help he needed and to do whatever he thought best in connection
with the movement of the Paisley? A. He had nothing to do with the move-
ment of the boat.

Q. I want to know and would prefer if you could give it to the Court an
answer yes or no, did you leave everything to him so far as that is concerned?

A. Well in what respect leave things to him?

Q. With respect to the movement of the ship that you were managing
and the valuable cargo that there was aboard of her? A. Not the movement
of the boat, no.

Q. Do you mean to say your owners for whom you were acting and your
cargo owners who had their goods on board had nobody representing them
during the movement. of the ship? A. We had our man there, yes, on board,
but he did not direct the movement of the boat.

By HIS LORDSHIP: Q. Who was the man? A. Penrice.

By MR. HOLDEN: Q. And did Penrice himself select and procure,
hire and pay whatever men were on board with him during the movement?
A. Yes sir.

Q. And did the other three boats that were in Owen Sound Harbor
have ship keepers aboard? A. Yes sir.
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Q. And did Penrice over their heads, as their superior in your employ,
look after your interests and your owners’ and your cargo owners’ during the
movement of those other three boats? A. Yes sir.

Q. My associate, Mr. Wilkinson, points out that that letter has nothing
to do with it. (Showing). Is that right?

MR. TOWERS: Is that the last letter?

Mr. HOLDEN: The last letter.

MR. TOWERS: I submitted this correspondence a week or more ago
to my learned friend.

HIS LORDSHIP: Well now you see the consequences.

}11\1R. TOWERS: Yes, they object to its insufficiency and think it is too
much.

A. That has got nothing to do with it. I don’t know what that is in
there for.

MR. TOWERS: An inquiry as to the size of lines, that is all.

Q. What is the meaning of it’?

A. T don’t know what is the meaning.

MR. TOWERS: You may take it off if you like.

I Q. This is the one we are speaking of; you might just take it off, if you
will? :

A. I don’t see any connection with it. (Witness detaches from Ex-
hibit P-6).

RE-EXAMINED BY MR. TOWERS:

Q. You said to my learned friend that you had some twenty-three
boats? A. Yes.

Q. And do you have ship keepers for all of them?

A. Yes sir.

Q. Do they all sign a contract as ship keeper for the year? A. Yes
sir.
Q. Did Penrice in this case? A. Yes sir.

Q. Will you produce that contract? A. T will.
By HIS LORDSHIP: Q. Have you got that here? A. No I
haven’t. I will have to get it.

MR. HOLDEN: We ought to see that.

MR. TOWERS: There is a similar one if you want to inspect it. The
original will be here this afternoon.

MR. HOLDEN: I understand this is a contract for this present winter.

MR. TOWERS: This is just the form.

MR. HOLDEN: I am much obliged to my learned friend for showing
us but the original would have to be put in.

HIS LORDSHIP: You cannot give me evidence except on the original
but if you like to accept that for the purpose of trial in the meantime you may.

MR. HOLDEN: I understand Mr. Schneider will be here this after-
noon when it is produced.

MR. TOWERS: Oh yes. It may not be here till late.

WITNESS: It may not be here till tomorrow.
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HIS LORDSHIP: That is as far as you can get with that?

MR. TOWERS: Unless my learned friend is willing to accept that sub-
ject to my producing the original later.

HIS LORDSHIP: You have shown it to him and offered it to him but
the formal proof will have to be given later. What is your next question?
They may do as they like on re-examining on it.

Q. Did Penrice actually sign the contract for that year? A. Yes.

Q. And we have undertaken to produce that? A. Yes.

By HIS LORDSHIP: Q. Then, Mr. Schneider, when you get that you
will produce it? A. Yes.

By MR. HOLDEN: Q. You will be here when the contract is produced,
won’t you? '

A. Oh sure.

MR. TOWERS: By consent, my Lord, we are putting in Mr. Morris’—

10

MR. HOLDEN: I don’t think it is by consent. I think my learned '

friend got Mr. Morris to produce it. He asked him to produce it and here it is.

HIS LORDSHIP: What is it?

MR. TOWERS: Winter mooring orders for 1926-27 which I asked
Mr. Morris if he would produce yesterday morning. Mr. Morris; the sur-
veyor, the second witness.

HIS LORDSHIP: What do you want to do with that?

MR. TOWERS: I would like to put that in, my Lord. I understood
from my learned friend Mr. Wilkinson that was agreed upon. )

HIS LORDSHIP: What authority are they?

MR. TOWERS: The Salvage Association directs the laying up of these
ships and all parties agree to the authority of the Salvage Association.

MR. HOLDEN: My Learned friend isn’t giving evidence. :

HIS LORDSHIP: Mr. Morris swore he was Surveyor of the Salvage
Association of London for this district and he represented all hull under-
writers. And those were the instructions he issued?

MR. TOWERS: Yes; they direct the laying up, mooring and berthing
of these vessels. '

MR. HOLDEN: I thought this was the other Association he represented
two associations. The American Bureau of Shipping was his other Associa-
tion and my learned friend asked him to produce this document and he hadn’t
that with him and he has since sent it up.

pHIS LORDSHIP: Are they issued by the Salvage Association of Lon-
don?

MR. TOWERS: No.

HIS LORDSHIP: He didn’t say whom they represented.

MR. HOLDEN: All he said was they were a classification society.
I am afraid Mr. Morris isn’t here, my Lord.

HIS LORDSHIP: Well he said that he represented all hull underwriters
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London which Association represented all hull underwriters and he said that
he was also representative for this district for the American Bureau of Shipping

.which is a classification society in the United States.

HIS LORDSHIP: Yes, I think I remember that.

MR. TOWERS: Under which the Paisley is classified.

HIS LORDSHIP: But not moored or moved.

MR. TOWERS: Yes, my lord, this deals with the winter mooring
1926 and ’27.

HIS LORDSHIP: I know, but the question is the authority of these.
If they are published by the Salvage Association of London, under the
evidence that you have given I could admit them, but not the other.

MR. TOWERS: 1 will have to call Mr. Morris then because I con-
sented to him going home yesterday on the understanding that Mr.
Wilkinson admitted these.

MR. HOLDEN: I am not objecting if it is going in because he brings
this here, but I am objecting to the relevancy.

HIS LORDSHIP: You had better put them in under those circum-
stances.

MR. HOLDEN: Anditis a letter from the American Bureau of Shipping.

HI?S LORDSHIP: 1tis a letter by the Bureau of Shipping to the Under-
writers? :

MR. HOLDEN: Just a circular letter by the Bureau of Shipping with
the heading “Winter mooring 1926-1927.”

HIS LORDSHIP: No date?

MR. HOLDEN: No date.

HIS LORDSHIP: Admitted subject to objection.

—EXHIBIT P-7 document referred to, “Winter mooring 1926-1927.”

HIS LORDSHIP: Where does Mr. Morris live?

MR. TOWERS: In Toronto, my Lord.

HIS LORDSHIP: You will be able to get him?

MR. TOWERS: Yes.

HIS LORDSHIP: I would like to clear that up.

AMBROSE EDWARD TELLIARD, Sworn,
EXAMINED BY MR. TOWERS.

Q. Mr. Telliard, how long have you sailed as engineer?

A. Twenty-one years.

Q. And in the season of navigation of 1926 what boat were you in?

A. Chief Engineer of the Steamer Paisley.

Q. What duties has the Chief Engineer after the boat ceases her navi-
gation for the season?

A. Why after the boat ceases running in navigation season we gener-
ally lay up, drain all water from all things and prepare her for— Of course
we prepare our boats to go in the spring.

Q. That is, in your parlance, you fit out immediately after laying up?

A. We lay up first and then fit out so that we can go.
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Q. Was that done on board the Paisley at the close of the season of navi-
gation in 19267 A. Yes sir. ‘ ’

Q. And she was laid up in Owen Sound Harbor?

A. Yes sir.

By HIS LORDSHIP: Q. What papers have you as Chief Engineer?

By MR. TOWERS: Q. What are your papers? A. Chief Engineer
of Ocean steamers of any type.

By HIS LORDSHIP: Q. Issued where?

A. At Cleveland, Ohio.

- Q. Papers for ocean steamers, etc. I will put. Those are United States
papers, are they? :
. Yes sir.

By MR. TOWERS: Q. The Paisley is a United States vessel? A.
Yes sir. '

Q. And would these ocean-going papers cover the—?

A. Take anything. Take any ship that is under the American flag.

By HIS LORDSHIP: Q. Take the Leviathan?

A. Under the American flag, of course.

HIS LORDSHIP: Well that is under the American flag. ,

By MR. TOWERS: Q. Then the Paisley, were her engines laid up in
the Harbor of Owen Sound at the close of navigation in 19267 A. Yes sir.

Q. And that would be completed about when?

A. About the 15th of December.

Q. Do you recollect when you left the ship?

A. The 15th. About the 15th. '

Q. When you left what was the condition of the power, the steam or
anything like that?

A. When I left everything was laid up, there was no power aboard the
ship. ‘

Q. Anything about her steering gear?

A. The steering gear was laid up.

Q. Would it be possible to use it unless her fitting out was completed
and she was put in commission?

A. No, it would be impossible to use it.

MR. HOLDEN: May I have that whole question again? Q. Would
it be possible to use the steering gear unless the fitting of the vessel was com-
pleted and she was in commission? A. She wasn’t under steam.

MR. HOLDEN: Had she been fitted out?

HIS LORDSHIP: He said the steering gear couldn’t possibly be used.

MR. HOLDEN: Steam steering gear, was it?

MR. TOWERS: 1 was proceeding to ask him to deal with the steam,
and the hand gear if any.

. CONT’D: There was no hand steering gear on the steamer.

Q. Do you know Captain Waugh?

A. Why I have met the man twice—two or three times.

Q. Who was he? A. Well he was Captain on the tug in Owen Sound.
Q. Do you know the name of the tug?

. . >
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A. I didn’t—The Harrison, I believe.

Q. Where is your home, by the way? A. In Cleveland.

Q. Before leaving Owen Sound on or about December 15th, 1926,
did you have any interview with Captain Waugh? A. Yes.

Q. Just tell the Court?

HIS LORDSHIP: What date?

Q. About when? A. About the 13th or 14th, a day or so before; &

I don’t recollect just when; I was notified that the Captain was aboard and
wanted to see me and I went up forward and he was on the up No. 1 hatch.

Q. Who was? A. The Captain was on No. 1 hatch.

Q. The Captain? A. The Captain of the tug.

By HIS LORDSHIP: Q. Give us his name, will you? A. Captain
Waugh was on-the No. 1 hatch, and I said Good morning—

Q. Don’t give us all these complimentary things? ~ ]

A. He said—I wanted to know what he was aboard the boat for—he
said, I want to go over and find out what facilities you had arranged for me to
raise these anchors up in order to shift the boat over. That is he was going to
shift the boat and he wanted to find out. So I went back and got the key and
opened up the room and showed him.

By MR. TOWERS: Q. What room would that be?

A. The hallway, on the port side.

Q. Leading to the windlass room? A. To the windlass room.

Q. Forward? A. Forward. '

Q. Below the upper deck? A. Below the upper deck. And I showed
him the anchor windlass as it was fitted out. )

By HIS LORDSHIP: Q. Youshowed him the hallway on the port side
to the windlass room?

A. To the windlass room.

By MR. TOWERS: Q. The hallway on the port side on the main deck
below the upper deck? A. Yes sir.

. Forward? A. Yes sir.
And showed him first your windlass? A. The windlass.
The windlass itself? A. The windless itself.
What is the purpose of the windlass?
To raise the anchors.
And you showed him the windlass and what else?
And the way I had it cleared for him to raise them anchors.
Now what would it be necessary for him to do to use the windlass?
. Why he would have to connect it up for steam; he couldn’t work
it by hand.
Well then there were arrangements made so that he could connect it?
I had an inch and a half steam line running to it over to the dead-
light on the port side.

By HIS LORDSHIP: Q. A what? A. An inch and a half.

By MR. TOWERS: Q. Steam pipe connected up to the windlass
and carried over to the deadlight? A. Carried over to the deadlight so that
he could connect on a steam hose, and a two inch—

>OPOPOOOD

>0

In the
Ezxchequer
Court of
Canada.

Defendants’
Case.
No. 27.
Ambrose}
Edward
Telliard,
xamina-
tion-in-Chief.
(continued).



In the
Ezxchequer
Court of
Canada.

Defex_x—c-i;t‘s
Case.

No. 27.

Ambrose
Edward
Teltier.
Examina-
tion-in-Chief

(continued).

Defendant’'s
Case.

No. 27.

Ambrose
Edward
Tellier,
Cross-
Examination

116

Q. The deadlight being where? A. Be about five feet above the deck.
Q. The deadlight being an aperture covered by a door? A. A glass.

Q. - And where is the door, in the side of the vessel? A. Yes.

By HIS LORDSHIP: Q. And a two inch what? A. A two inch ex-
haust line running over the side.

Q. What is an exhaust line? A. For the escaping steam after it had
been expanded in the engine, expend it in the atmosphere.

By MR. TOWERS: Q. So that when he connected up to the inch and
a half steam line the steam would then pass through an engine, would it?

A. Yes sir.

Q. And operate the engine, which would operate the windlass and then
the steam would be exhausted and carried away? A. Out in the atmosphere.

Q. Outboard?

By HIS LORDSHIP: Q It was all ready to work the windlass when he
attached the steam? A. It was.

By MR. TOWERS: Q. Did you show him anything else? A. I
showed him where the locking apparatus was and the bars to manipulate it
with; there is bars, you have to throw in dogs to manipulate from one side of

the wildcat to the other. And I explained to him where the bars could be

found.

Q. Was there anyone with him? A. No sir, he was alone; there was
nobody with him.

Q. Well what else if anything? A. Well then I asked him to when he
got through— ,

By HIS LORDSHIP: Q. What is that? A. T asked Captain Waugh,
I said ““When you are through with this anchor windlass will you please run
it for a few moments to work the water out of it and, I said, then shut her off
and she will be all right, no danger of the frost breaking her,” and he said
“All right,” he would, and we walked out and that is the last I seen him until
I met Captain Waugh here.”

By MR. TOWERS: Q. At the time of this conversation was there
any ship keeper aboard? A. No, there was no ship-keeper aboard.

Q. Was there any conversation between you and Captain Waugh with
regard to any person in charge of the boat or to be in charge of the boat? A.
I don’t know of any. In fact it was two days after—

Q. T say was there any conversation between you and Captain Waugh
about that? A. No.

Q. And it was two days after what—? A. It was two days after before
I got the communication after to find out if they were going to have a ship
keeper, the last day I was in Owen Sound.

Q. Did you fit out the ship the next spring? A. I did not.

CROSS-EXAMINED by MR. HOLDEN:

Q. When you left the Paisley was there anybody looking after her?

A. Why there was a ship keeper was sent from the Steamship Fleming;
I do not recollect his name.

Q. But there wasone? A. There was a ship keeper arrived that afternoon.
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By HIS LORDSHIP: Q. What afternoon? A. The afternoon that
I left, of the 15th.

Q. What was that date?. A. The 15th of December.
~ By MR. HOLDEN: Q. That you left the ship or Owen Sound? A.
That I left the ship.

Q. And was it that day that you saw Captain Waugh? A. No, I seen
him previous to that.

Q. Well then a ship keeper came before you left. Did you tell him what
you had arranged with Captain Waugh? A. No, I did not.

Q. Did you tell anybody? A. I told nobody.

Q. When you say that there was no hand steering gear on the Paisley,
if you don’t mind I would like to see if I understand you right for the Court’s
information:Am I right that if the steam steering gear on my ship goes out of
commission I get the tiller from wherever it is stowed away and ship it onto
the rudder post? A. That is the only way you can do her on the Paisley,
and handle her with block and falls.

Q. There was a tiller? A. There was a tiller.

Q. And they could have steered her by hand with that if they had placed
the tiller on the rudder post? A. Well laying up the mate generally puts a
cable through that tiller and fastens it to both sides of the ship to the rail so
that it would be impossible for the ice or anything to shift that in the winter.

Q. Well then let me see if the Court has the full information: Were
you the last of the ship’s company to leave the Paisley? A. I was.

Q. And when you left you dismantled or disconnected the stem steering
gear? A. Yes sir.

Q. So she wouldn’t steer by steam? A. No.

Q. And somebody tied up the tiller in such a manner that she couldn’t
be steered by hand? A. By hand.

Q. Did you know that she was to be shifted with her large cargo of grain?
A. Well as we weren’t laying at the elevator why I would take that that she
would have to go to the elevator to unload so they would have to shift her.

By HIS LORDSHIP: Q. Had you that in mind when you were finish-
ing up laying her up? A. Why that is why I made provisions for Captain
Waugh to raise the anchor windlass. If she was going to lay there all winter
we wouldn’t need that.

By MR. HOLDEN: Q. Who was the Master of the Paisley that fall?
A. Captain Olaf Nelson.

Q. And did Captain Nelson tell you to tie up the tiller as well as discon-
nect the steam steering gear so that nobody could steer her when she was
being shifted? A. Of course I had nothing to do with the tying of the tiller.
All T have is the power equipment.

But you do know that the tiller was tied up? A. Yes.

Do you? A. It generally is in the fall.

Do you know whether the tiller was tied up on the Paisley that time?
I think it was; I am pretty sure it was. _

Q. Where was your home? Where did you go? A. Cleveland, Ohio.
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Q. So you weren’t available then if you were to get up steam on the
18th January even if they had wanted to? A. No sir.

Q. Were you on her this past summer? A. No sir.

Q. You didn’t have anything to do with her the following spring? A.
I had nothing to do with her the following spring.

By MR. TOWERS: Q. You say you had nothing to do with laying
up the steering gear. Had you anything to do with laying up the anchors
or either of them? A. Nosir. I have absolutely nothing to do.

Q. The shackles or anything of that? A. No, no! Absolutely nothing,
no shackles of any description, outside of power machinery.

By MR. WOOD: Q. Just one question to clear up: You spoke of
laying up and fitting out. What does that mean? Were they done at the
same time? A. No, you go—When we were to our winter quarters we take
down our machinery and any overhauling that we have to do with it we over-
haul it at that time, we send the parts to the shop, we drain all water from all
piping and any place that is liable to do any damage to the ship.

Q. But the fitting out is done in the spring? A. No, we do our fitting
out in the fall. Then we have everything put in condition so that in twenty-
four, fourteen or eight hours we can go and fill our boilers and be on our way.

MR. WOOD: That is what I wanted to get; I think that is sufficient.

By MR. HOLDEN: Q. And that is what you did that fall? A. That
is what we did that fall.

ALBERT W. ZIEM, Sworn,
Examined by MR. TOWERS:

Q. Mr. Ziem, how long have you sailed?

A. Well a period of twenty-five years.

Q. Thirty-two to thirty-five? A. Twenty-five.

Q. And what papers do you hold?

A. I hold Masters inland for all the lakes except Ontario.

By HIS LORDSHIP: Q. Why don’t you get that? A. Because the
company I am working for have no boats on this lake. The company I am
working for does not operate boats on this lake.

By MR. TOWERS: Q. Just above the canal?

A. Above the canal, yes sir.

Q. Mr. Ziem, were you mate on board the Steamer Robert J. Paisley in
the season of 1926?

A. Yes sir, all season.

Q. And at the close of navigation in December 1926, did you in your
capacity as mate superintend the laying up of the vessel? A. Yes sir.
Through instructions of the Captain. '

Q. Where is the Captain now?

A. Ibelieve he is not here. I understand he is in Florida.

By HIS LORDSHIP: Q. His name.?

A. Olaf Nelson. ,

By MR. TOWERS: Q. Who actually superintends the work of laying
up as far as the forward end goes?
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A. Well T generally superintend the work. That is as far as, I had the
men that were doing the work were under my instructions.

Q. Well how as to the tiller? Did you superintend the laying up of the
tiller?

A. Of the tiller?

Q. The tiller, was it lashed?

A. I don’t remember if it was or not, but I know—I think it was, yes,
because we took the wheel chains off to send them to Kennedy’s shop. I am
not sure about that though but I think it was.

By HIS LORDSHIP: Q. What was it lashed with? A. T think it was
lashed with pieces of line, small line.

By MR. TOWERS: Q. Then what about the wheel chains, are you
sure of that?

A. I know we took the wheel chains off and sent them to Kennedy’s
Iron Works shop to be repaired.

By HIS LORDSHIP: Q. So that the wheel couldn’t have been used
at all to operate the rudder with the chains off could it?

A. T don’t know. I don’t think it could. It has no steam steering
gear anyway.

By MR. TOWERS: Q. Using it by hand, that is the question, could it
be operated by hand the way you left it. A. No, I don’t think it could be
operated by hand; I think it would be too heavy, sir.

By HIS LORDSHIP: Q. But these chains were off. You couldn’t
supply any power to the rudder. could you?

A. Well if they were off.

Q. Well vou said they were oft? A. Yes.

By MR. TOWERS: Q. Could you operate?

A. But listen, I am not sure of whether We have an extra set and 1
am not sure whether we put that extra set up or not.

Q. Up where? A. Up in place.

By HIS LORDSHIP: Q. I know, but you just said now these chains
were sent off some place to be repaired?

A. Yes, but we have an extra set.

Q. Are you guessing that vou had another one there or are you stating
that you remember it?

A. I don’t remember if I did put them up then or in the spring, because
I am not sure, because I know that when the ones came back in the spring
I got the ones which came back up again.

Q. And when vou put them on again in the spring did you have to take
others off?

A. Yes, I think I did. They were on.

Q. Now is that a sure case of memory, you remember taking those off?

A. I remember taking them off. I took the one set off and put the other
set on.

By MR HOLDEN: Q. But I understand the wheel chains have nothing
to do with steering by hand; when you ship the tiller you don’t need the chains,
do you?
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A. When you shift the tiller?
Q. When you put the tiller in place so as to steer her by hand do you still
need these chains? A. Yes sir.

Q. Oh, you do? A. Because they are connected to the emergency
hand wheel.

By MR. TOWERS: Q. Did you lay up the anchor?
By HIS LORDSHIP: Q. You need these chains when you are operating
by hand? A. Yes sir.

——1.00 o’clock p.m. adjourned till 2.00 o’clock p.m.

——2.00 o’clock p.m. Resumed:
ALBERT W. ZIEM continued:

By MR. TOWERS:

Q. . Mr. Ziem, before the adjournment you told us about laying up the
steering gear of the Paisely in December 1926. Did you also have charge of
laying up the windlass and anchors forward? A. Yes sir.

Q. Just tell the Court how you laid them up, what was done? A. Well-

Q. Take the starboard anchor first? )

A. The starboard anchor was the last one we laid up.

Q. Well take the port anchor first?

A. On account of the steamer Paisley only having one deck engine on
each end of her, the case as I understand, as the Captain stated it—

By HIS LORDSHIP: Q. Just tell what you did?

A. Well we unshackled one, the port anchor, and fastened the chain on
the dock, hanging the port anchor off from the chock from the windlass room
on the port side.

Q. You mean you—?

A. We used the chain as a mooring chain.

By MR. TOWERS: Q. And the anchor was slung then? A. Was
hung off from the chock in the windlass room.

By HIS LORDSHIP: Q. By What?

A. By about four or five parts of the mooring cable.

By MR. TOWERS: Q. And what was done with the shackle? A. The
shackle was placed in the hole and I put a tag on it so that the men who had
instructions to shift the vessel or take that anchor or chain in would be able
to find it and know just where it belonged.

By HIS LORDSHIP: Q. Where did the anchor itself hang—how far
down? A. It hung down about 2 feet below the chock and the bottom of
it was just clear of the water.

By MR. TOWERS: Q. The bottom of it just clear of the water?

HIS LORDSHIP: That is the crown of the anchor, as I understand it?

MR. HOLDEN: Which part of it was clear of the water?

A. The lower end of the crown just clear of the water.

By MR. TOWERS: Was there any ship keeper aboard when you left?

A. No sir. :
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CROSS-EXAMINED By MR. HOLDEN:
What had she on board when you left in the way of cargo?
Loaded with grain.
She was loading or loaded? A. Loaded with grain.
Did she get more after? A. I don’t understand you.
Did she get more grain on board after?
No sir, not as far as I know.
You don’t know of any more? A. No sir.
When did you leave her? A. Either the 6th or 7th December,
along about that time.

Q. Who was there when you left?

A. The engmeers, the Chief and second engineer and his crew were there
laying up the engine room department, and the Captain was also there.

By HIS LORDSHIP: Q. What was his name again?

A. Captain Olaf Nelson, Cleveland, Ohio.

Q. Will you look at the Exhibit S-5, the photograph; that shows the
anchor there on the port bow in S-5. Is that the way you left it? A. No sir.

Q. Oh, it isn’t? A. There is some grain taken out of her there; the
anchor was closer to the water.

Q. I didn’t mean with regard to her draft. You say her draft had
changed? A. Yessir, the draft had changed.

Q. I meant is the anchor in the place where you left it on the ship, I
don’t mean with reference to that?

A. No sir.

Q. The anchor has been moved since you left it? A. Yes sir.

Q. In what way? A. It is hanging off the hawse pipe here and when
I left it 1t was hanging off that chock up there.

Q. Show me the chock, please? A. (Witness indicates).

Q. The chock is in the next plate—?

By HIS LORDSHIP: Q. Where is the hawse hole that it was in, you
say it was hanging against?

A. A part of the cables hung off that way leading into the hawse pipe.
N Q. Where? A. Parts of the cable were leading into the hawse pipe

ere.

By MR. HOLDEN: Q. You left her hanging from the chock? A. I
left her hanging from the chock.

Q. The chock would be there, would it (indicating)?

A. Yes.

HIS LORDSHIP; Am I right, the chock is in the next plate above?

A. Yes.

By HIS LORDSHIP: Q. You say it is not hanging from the hawse
pipe. I will put a nought there. You left it at “X’’ didn’t you? A. Yes sir.

HIS LORDSHIP: And now hanging from the hawse pipe here which
is marked “0.”

By MR. HOLDEN Q. And how far below the chock is the hawse plpe
hole, roughly?

A. It must be at least five or six feet.
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By HIS LORDSHIP: Q. That is five or six feet lower down?

A. Lower down.

By MR. HOLDEN: Q. So that after you left they changed the anchor
from the chock where it had been hanging when you left so that it then hung
out of the hawse pipe hole, five or six feet lower on the bow?

A. Yes sir.

Q. Your ship, the Paisley, had steam steering gear, you have told me?

A. Yes sir.

Q. And had she an emergency gear? I am not talking about the tiller
that would be put on the rudder post, I mean had she emergency gear in con-
nection with the steam steering gear?

A. The emergency gear consisted of the tiller, relieving tackles—

By HIS LORDSHIP: Q. Had she an emergency steam gear? A. No
sir, no emergency steam gear.

By MR. HOLDEN: Q. The tiller is a long wooden bar that is placed
on the rudder post, is that right?

A. . It was iron. It was placed—

Q. Iron bar on a big ship like that? A. Yes.

Q. An iron bar, and what are the relieving tackles that you speak of?

A. The relieving tackles are the tackles on each side which hook on at
the extreme end of the tiller.

Q. I see, in connection with the tiller there are tackles to make the
moving of the rudder plate easier by means of the tiller? A. Yes sir.

By HIS LORDSHIP: Q. Must the tiller then be worked by hand?

A. It may be worked by hand with the tackles but I am afraid that they

would have some job.
Q. Yes, I know. Then if it has no steam steering gear and the tiller must

" be worked would it be worked by hand? A. Well if the boat had no steam

on they would have to work it by hand. If there was steam they could use
the end of the tackles to the steam capstan.

Q. With steam on could be worked by what?

A. By the capstan, the tackles and the capstan.

By MR. HOLDEN: Q. Where was the steering engine located?

A. The main steering was located in the after part of the engine room.

Q. So that your ship while she had steam on could be steered either by
the steam steering gear from the wheel in the wheelhouse or by the capstan?

A. Could be steered as an emergency gear on the capstan.

Q. And if there hadn’t been steam on her steering engine she could be
steered by hand by the tiller? That is what the tiller 1s for, isn’t it?

A. That is what it is for, yes sir.

Q. Now when you left the ship for that winter where was the tiller?

A. The tiller was on the rudder post; left there at all times.

Q. And you mean to say that when this accident occurred the Paisley’s
tiller was on the rudder post?

A. Yes sir. It was in place, as far as I know.

Q. So that if she had enough men or considerable men they could have

used the tiller to try to steer her?
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A. Yes sir, with the tackles.

Q. Were the tackles there?

A. There were tackles there but they were laid up along with the rest
of the gear.

By HIS LORDSHIP: Q. What is the meaning of that? Were they
accessible?

A. Along with the rest of the lines and tackles and gear.

Q. Were they accessible, could they be got at?

A. Yes, they were accessible, sir.

By MR. HOLDEN: Q. Those who were on board the Paisley at the
time she was moved and just before she was moved could have got the relieving
tackle and could have put it in place, could they? A. Yes sir.

Q. And then they could have attempted to steer her by hand if any-
thing happened? That is true, is it?

A. Yes sir.

Q. Where were you living that winter?

A. Alpena, Michigan.

Q. So you were out of reach on the day that they shifted her? A. Yes
Sir.

CROSS-EXAMINED By MR. WOOD:

Q. And the ship was loaded with grain when you left? A. Yes sir.

Q. And you knew there might be occasion to move her?

A. Yes sir.

Q. And that, you told us, was why you left the shackle on? A. Yes
sir, in the windlass room, properly tagged. The windlass room or hall rather.

Q. So that they would have it to use when they came to shift her?

A. Yes sir, so that they would have it to use when they came to shift
her, and to connect the chain onto the anchor again.

RE-EXAMINED By MR. TOWERS:

Q. In steering her by hand how many men would you have to have on
the tiller? A. Well sir, I imagine if there was no steam on the steering engine,
and the engine to turn over with the chains in her engine room would take quite
a few men, unless the tackle were disconnected either from the engine or the
quadrant.

Q. Were the chains at Kennedys, didn’t you tell us?

A. Yes sir, one pair I took down and sent to Kennedy Brothers’ Iron
Works for repair and I think I put the other set up. I am pretty sure I put
the other set up.

. Q. Before you could steer with the other would you have to have those
put up? A. I put the spare set up.

Q. You think they were in place? A. Yes sir.

Q. Then what was left then that you would have to get, the tackles,
did you say?

A. The relieving tackles.

Q. How long would it take to get them and put them in place? A. It
wouldn’t take but a very short time to get them.
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Q. And then when you had all those in place—your tiller is below decks
aft, isn’t it?

A. No sir, it is above decks, on the main deck, aft.

Q. And you think it would take quite a few men to do it? A. Yes sir.

By HIS LORDSHIP: Q. What is the meaning of quite a few men?

A. I mean several men.

Q. Yes, well how many is several?

A. Well between five and six men at least.

NORMAN DAULT Sworn,

EXAMINED By MR. TOWERS:

Q. Mr. Dault, were you working at the Great Lakes Elevator in Owen
Sound the month of January a year ago, 19277 A. Yes sir.
How long had you been working at the elevator?
I had been working there two years.
And what is your duty around the elevator as a rule?
Distributor. ,
That is you control the distribution of grain?
Yes.

Where does the grain come from to the elevator? How does it get

A. From the boats?
Well T mean it is brought to the elevator in boats, isn’t it? A. Yes.
Well now during that two years did you do anything as the boats
were comlng to the elevator? Had you any duties to perform there?

A. Just in the winter time.

Q. And do you remember the 18th January a year ago when the Paisley
came up? A. Yes.

Q. What duties did you perform before that time when vessels were
coming to the elevator in the winter time?

HIS LORDSHIP: What has that to do with it?

MR. TOWERS: 1 just want to know what his duties were, my Lord.

HIS LORDSHIP: But if he tells you what he did with regard to the
Paisley that is what you want to know, isn’t it?

MR. TOWERS: 1 thought possibly what he did on former occasions
would have some bearing on what he did on this occasion.

HIS LORDSHIP: He might have changed his procedure completely
when it came to the Paisley. Start with that anyway.

MR. TOWERS- With the Paisley, my Lord?

HIS LORDSHIP: Yes.

Q. Well you remember when she came up? A. Yes.

Q. Where were you on that day?

A. Just before she came up I was around at the back and we were sent
around to take her lines.

Q. And who were with you? A. Mr. Ney, Mr. Colquette, and Mr. Yeo.

By HIS LORDSHIP: Q. You were behind the elevator with these
people? A. Yes sir.

By MR. TOWERS: Q. And you were sent around to take her lines?
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Yes.
By whom? A. Mr. Richardson.
Who was he? A. The Superintendent at the elevator.
To take the lines? A. Yes.
And did you go alone or someone with you?
Well Mr. Key and I was first there.
Which part of the elavator did you go to?
I went out to about amidships of the elevator.
Does that Exhibit C-2 show the elevator? A. Yes.
And the Paisley lying in front of it? A. Yes.
. I think that photograph was taken sometime after, or shortly after
the accident. So you say you went about amidships of the elevator, you mean
about halfway down? A. Yes.
Q. And did you see the Paisley coming? A. Yes.
Q. Now anyone with you at the middle of the elevator?
A. Yes, Mr. Ney.
Q. And where was the Paisley when you came there, when you first
came around?
North of the elevator.
Coming in what direction? A. Well that would be southwest.
goming southwest. Did her bow come up and pass you then?
es. :
Did you stay where you were?
No, we come out—there is a door right at the centre of the elevator
and we come out the door and we stayed there for a few minutes and then we
went around to the south end of the elevator.
By HIS LORDSHIP: Q. You said that you and Ney went out amid-
ships? Did you stay amidships?
A. Yes.
Q. You came out amidships of the elevator? A. Yes.
Q. Did you shift your position while the Paisley was coming? A. Yes.
Q. Where to? A. To the south corner.

LOLPLPLLPL”
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By MR. TOWERS: Q. Before you shifted your position did you expect

to get a line?

A. Well not at that time; she was too far away to look for a line.

Q. The vessel was too far away to look for a line while you were amid-
ships of the elevator? A. Yes.

Q. Well then when you went to the south end of the elevator was there
any change in the position?

A. No, there wasn’t.

Q. Did you look for a line there?

A. No, she was too far away to look for a line.

Q. Looking again at this Exhibit C-2, it would appear that the elevator
dock proper did not extend past the south end of the elevator at that time?

A. No. It isn’t complete. .

Q. IYunderstand that it has since been completed?

A. Yes.
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Q. Well then if she was too far away for a line at the south end of the
elevator where could you expect to get a line, if at all?
A. Well in fact we weren’t looking for a line at the time.
Q. Why not? A. She was too far away.
Q. Well did you then look for a line at any time?
A. No, we didn’t look for a line till there was a line thrown to us.
HIS LORDSHIP: What does that answer mean? She was too far away
for him to look for a line. Does that mean that a line was thrown?
MR. TOWERS: Yes, my Lord.
HIS LORDSHIP: He ought to say so.
Q. When if at all was the line thrown?
A. When was it thrown?
Q. Yes? Where were you when it was thrown?
A. We were out at these spiles when the line was thrown to us.
By HIS LORDSHIP: Q. At the spiles? Well then you moved off or
on farther to the spiles? A. Yes.
By MR. TOWERS: Q. So you were on the spiles? Does that photo-
graph show the spiles that you were on? A. Yes.
HIS LORDSHIP: Is that a new photograph?
MR. TOWERS: Yes, my Lord.
A. (Cont’d): Yes, we were on that shore there right in front of that
little office. '
By HIS LORDSHIP: Q. Just indicate where you were?
A. (Witness indicates).
MR. TOWERS: Would you must show His Lorship?
MR. HOLDEN: It is already in.
MR TOWER: It is C-3.
Just show me again. You were here (indicating)?
Yes. )
Then I will put an “X” there. You see the X?
Yes. (Lower left corner)
On C-3. Then you went around to where?
Down to here, down in front of the office.
That office there? A. Yes. That was the old office.
Near that post, or where?
We were right in front of that building there.
Just put your finger where you think you stood?
Right about there.
I will put a round circle there; that is where you stood? A. Yes.
And was that where the line was thrown to you?
Yes, the line was thrown.
Where are the piles? A. (indicating). There.
Just out in front of that? A. Yes.
Opposite the office at “O;” had come from point “X;” that is right?

POOLPrLOPLPrOLoPrLroPo
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By MR. TOWERS: Q. Well when you were at point O what happened?
I mean when you were up there in front of the office after you had gone around
—I suppose you walked around on the ground, did you? A. Yes.
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Q. And when you got up to the little office what happened about any
line or anything?

A. Well we were following the boat down there from where I left that X
mark.

By HIS LORDSHIP: Q. At the office at O what happened? A. There
was a heaving line thrown to us there.

By MR. TOWERS: Q. Where did it liglit?

A. Tt fell on the piles; the end of the line fell on the piles, and Mr. Yeo
went out to pick it up.

10 By HIS LORDSHIP: Q. Yes? You had gone with Mr. Yeo as well

as Mr. Ney then, had you?

A. Well by that time Mr. Yeo was out.

Q. He had gone with you too? A. He didn’t come out onto the dock
with us.

Q. I mean when you moved to this point O? A. Yes.

Q. Yeo and you and Ney were together? A. Yes. We were. And
Colquette.

By MR. TOWERS: Q. Did he get the line? A. Yes.

By HIS LORDSHIP: Q. The heaving line only? A. Yes.

20 By MR. TOWERS: Q. Did he get it on the piles?

A. No, he had to bend down onto the rock to pick it up. He run out onto
the piles and he had to bend down on that rock to pick it up.

By HIS LORDSHIP: Q. What did he do with it?

A. Well he just held it there, I guess, until he decided, I guess, that there
wasn’t any use putting the other cable. :

Q. He didn’t pull it in? A. No. That is the cable, he didn’t have
hold of the cable.

Q. Did he hold the end of the heaving line?

A. Yes, he held the end till the man aboard had hold of the other end of

30 it.
Q. He held the end till the man on board did what?
A. Well he must have let go; I can’t say to that.
Q. Well did the end come away?
A. No. Just held the end, he had an end of the heaving line.
Q. He held it till the man on board did something. What did he do?
A. The man on board?
Q. Yes? A. 1 can’t say what the man on board did.
Q. Did he let it go or hang on?
A. T can’t say.
40 Q. Well what became of the line between those two people?
A. 1 can’t say what became of it. The fellow on the shore took hold of

the heaving line and drawed the slack up and then I can’t say what happened
after that.

Q. It is very curious. Was he pulling the slack up?

A. Yes, because I was going to make an effort to go out and help him to
pull the cable off.

Q. Did he stand there just pulling it and then stop and look at it?
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A. Well yes— No, he hauled it and the fellow on the boat asked for
another heaving line, he was going to attach another heaving line to it.

Q. How do you know that? A. I heard him ask for another line.

Q. Ask someone on the boat for a heaving line? A. Yes.

Q. Well did he get it? A. No, he didn’t.

Q. And then what happened?

A. Well that is when he decided there wasn’t any use in putting a cable
out. '

Q. Well what happened, I say? A. The boat was too far down.

Q. And what happened to the line that your man was holding? A. Well

he must have let go, I guess. I never noticed what he done with it.

Q. Who had hold of that, Mr. Yeo? A. Mr. Yeo

HIS LORDSHIP: Very well.

By MR. TOWERS: Q. When you were walking down there and from
the time the Paisley came along about how fast would you say she was going?

A. Well that is pretty hard to say, how fast she would go.

Q. How fast did you walk? ) .

A. Well I couldn’t say how fast I was walking.

By HIS LORDSHIP: Q. Was she going faster than you? A. Well
I was kind of following the boat along.

Q. Was she going faster than you? A. I couldn’t say.

Q. Did you keep exactly opposite the same part of the boat all the time
yvou were walking?

A. Well I wouldn’t say any exact part.

9. You don’t know whether the boat beat you or whether you beat the
boat:

A. Well you see I was amidships of the boat at this time when the line
was thrown to me and I guess I come about abreast of it.

Q. %he was going at the same rate as you were then?

A. Yes.

By MR. TOWERS: Q And how would you say you were walking,
walking fast or slowly? :

A. Well I wasn’t going very fast.

Q. Were you walking your usual walk?

A. 1 would say so, yes. '

Q. Did you form any opinion as to whether it was any use to try and get
a cable out there or not at the time that line was thrown? A. No, I didn’t.

Q. You didn’t form any opinion? A. No.

Q. What do you say now as to whether it would have been any use or
not to try and get a cable to stop the boat there? A. Well at the distance the
boat was away from the first piling I don’t think they could have done it.

Q. The distance the boat was away, it being opposite this first piling?

A. Yes.

By HIS LORDSHIP: Q. What has the piling to do with it? A. We
had to go out there to get the heaving line.

By MR. TOWERS: Q. If a cable had come in where would that
have had to be carried?
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A. Tt would have to be carried to the south, to that ballard there. ke

Exchequer

MR. TOWER: Next to the post which shows opposite the little office. &3,

Canada.

HIS LORDSHIP: Mark that place, will you? We will call that post “A.” peendan

Defendant's

Q. It would have to be carried to the post A? Case.

A. Yes. No- 20,
HIS LORDSHIP: This is on Exhibit what? Do
MR. TOWERS: S-7 I think it was. HoneGhier.

Q. How far would you say it would be from that post or ballard as you (continuea.
call it to those piles? Have you an idea? A. It would be about 65 feet.
10 By HIS LORDSHIP: Q. Now how far had the bow got beyond you,
where you were standing, before you heard the man call for another heaving
line, on board?
A. About amidships of the boat.
Q. You were just about opposite amidships? A. Yes.
By MR. TOWER: Q. Was the bow coming in closer to the shore all
the time or heading out?
I would say she was heading in a little.
Then I suppose you didn’t see the tug or what she was doing, did you?
No, I did not.
Did you see the vessel go on down and up to the Saskatchewan?
Yes.
Did you follow her on up? A. No, I did not.
How far do you live from the elevator?
I would say about six blocks.
{;nd do you still work at the elevator?
es
What would you say about it being a mile or half a mile—?
HIS LORDSHIP: About what being half a mile?
MR. TOWER: How far he lives from the elevator.
30 Q. Do you live a mile away? A. Well hardly.
Q. Very nearly? A. It is pretty hard to say.
Q. Well how long does it take you to walk? Do you walk every day -
to your work? A. Yes. .
Q. How long does it take you? A. About ten minutes.
HIS LORDSHIP: For how long?
MR. TOWERS: Something less than a mile.
HIS LORDSHIP; You are going to found a calculation on that?
MR. TOWERS: Well it is six blocks, my Lord. It would depend how
long the blocks are.
40 HIS LORDSHIP: Don't leave it that way if you intend to argue anything
from it.
Q. Is it half a mile? A. I think it is about half a mile.
Q. And you do it in about ten minutes? A. Yes.
Q. Have you taken lines from other boats coming in?
A. T have in winter time.
Q. How do they come in as a rule?
Well it is pretty hard to say; they don’t always put them in the same.

20
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How have you taken lines from them?
Taken lines from one vessel, you mean?
Yes? A. In the north end usually.
From the north end of the elevator? A. Yes.
And how close would the bow come in to the north end?
Well sometimes it would be right on top of the dock and other times
between three and four feet away, and other times maybe ten feet away.
Q. Do you know any vessels coming in there in the two years or three
years that you have worked there and taken lines more than 10 feet away?
A. Idon’t think so.
Q. And that would be at the north end of the elevator?
A. Yes.

POOOD

CROSS-EXAMINED By MR. HOLDEN:

Q. Mr. Dault, I understood you to say that you came out to the centre
door of the elevator? A. Yes.

Q. After leaving the back of the elevator? You had been inside the
elevator? A. Yes.

Q. When you were at the back of the elevator what were you doing there?

A. We were bagging grain.

Q. Baggingit? A. Yes.

When you say at the back you mean inside? Were you inside the
bulldmg? A. Yes, it was inside the building.

Q. You were inside the building in the back part of it?

A. Yes.

Q. And Superintendent Richards told you all four to go?

A. Yes.

Q. He told all four of you to go? A. Yes.

HIS LORDSHIP: Were there four? I thought there were only three.

MR. HOLDEN: Only three went, my Lord, but there were four there.

A. (Cont’d): No, four of us went.

Q. And what did he tell you to do?

A. To go and take lines off the Paisley.

Q. And in going you didn’t have to go out of the elevator, I believe, until
you got to the centre door in front, is that right? A. No, we had to go out
of the elevator. We have to go out from the back end of the elevator and go
in a side door and come out at the front.

Q. What you did was, after he told you that you went out of the back of
the elevator? A. Yes.

And around on the south side, or the north side?

On the south side.

Around on the south side and into a side door?

Yes.

And then through the elevator and through the centre door in front?
Yes.

And before you came out of that centre door in front did you look
out? A. N o, there was no way of looking out.
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Q. You couldn’t see out until you got through the centre door? A. We e

couldn’t see out till we got to the dock. Sourt of
Q. And when you came out of the centre door where was the Paisley? peromaanys
A. At the north of the elevator. Case.

Q. And where was her tug? A. Never noticed. No. 29.
By HIS LORDSHIP: Q. Well when you say the Paisley was north Norman
of the elevator you don’t mean the whole of the Paisley? A. Yes. Gross. tion

Q. ghe whole of the Paisley had got past the north of the elevator? .ounges.

A. Yes.

By MR. HOLDEN: Q. Now where was her stem? Was it to the north
side of the elevator? A. Yes.

Q. Then you don’t know if she had a tug?

A. Well she must have but I never noticed what the tug was doing.

HIS LORDSHIP: I did not catch the answer to that question. You
say first where was the bow? '

MR. HOLDEN: 1t was to the north side.

Q. Well tell the Court where was her bow when you came out of the
centre door?

A. Her bow was north of the elevator.

By HIS LORDSHIP: Q. Yes, but you said the whole vessel was past
the elevator?

A. No, she was coming from the north, coming down to the elevator.

By MR. HOLDEN: Q. And her bow had not yet reached the north
side of the elevator? A. No.

By HIS LORDSHIP: Q. The bow had not passed the north of the
elevator? A. No.

MR. HOLDEN: No, my Lord, it was coming from the north and her
bow hadn’t yet reached the north side.

By MR. HOLDEN: Q. You surprise me, Mr. Dault, you say that you
didn’t notice her tug then. That is true, is it? A. Yes.

Q. You did not notice her tug? A. No.

Q. What were you doing? A. What was I doing?

Q. Yes, were you talking to anybody or any of the others?

A. Well we noticed the boat so far down we went around to the south
corner.

Q. Oh now, let us see, you came out of a door in the centre of the elevator
facing the water? A. Yes. :

Q. And looked and saw that the nose of the Paisley had not yet reached
that north side of the elevator?

A. Yes.

Q. So you and, who was with you then?
A. Mr. Ney.

Q. You and Ney went around—7?

A. The corner.

Q. To the south side? A. Yes.

By HIS LORDSHIP: Q. Went around the corner?
A. Well it was a very cold morning so we were getting out of the wind.
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Q. But what corner? A. The south corner.

By MR. HOLDEN: Q. That is the corner away from the Paisley?

A. Yes.

Q. And how far around the corner did you go, how far back from the
front of the elevator to get out of the cold wind?

A. How far?

Q. Yes, roughly? A. Well just a couple of feet from the corner.

Q. Did you sit down there? A. No, we didn’t.

Q. And you and Ney were the only ones who had come out of the centre
door of the elevator so far? A. Yes.

Q. When did any of the others come?

A. Well I never noticed when they came out.

Q. And how long did you and Ney hide behind the corner away from the
cold wind? I don’t mean hid, I am not criticizing you, but how long did you
stay under shelter there? A. Well we stayed under shelter till the bow of
the boat was coming past us.

Q. So that you came out of the centre door and you saw the Paisley’s
how still to the north of the north side of the elevator? That isright? A. Yes.

Q. And you went along towards the south corner and around the corner
far enough to be in shelter? A. Yes.

Q. And you stayed there until the bows of the Paisley had passed right
across the front of the elevator? A. Yes. ‘

Q. Well how far to the south of the south side of the elevator had the
bows of the Paisley got before you came out of cover? A. Well as soon as
she come out just we come out of cover.

Q. Had she a tug then? A. I never noticed.

Q. Well, Mr. Dault, you undertake to try to tell the Court pretty ac-
curately distances and other things that suited my opponent—

MR. TOWERS: Your Lordship, please, I don’t like to interrupt my
learned friend but some of his witnesses are in the room. The rule has been
so strictly enforced against me that I have reason to complain.

MR. HOLDEN: The ones who were examined were they to be excluded ?

HIS LORDSHIP: You may ask to have them go out now.

MR. HOLDEN: I don’t believe, Mr. Towers, there are any except those
that have been examined already.

MR. TOWERS: I asked for some exceptions that were not granted.

HIS LORDSHIP. What exceptions?

MR. TOWERS: Some expert witnesses.

MR. HOLDEN: We have no objection to their withdrawing at all.

MR. TOWERS: Yes, I wish they would.

MR. HOLDEN: The engineer of the Paisley, I presume, will follow suit;
he 1s here too. -

MR. TOWERS: Of course.

HIS LORDSHIP: Now if there are any witnesses in Court now we won’t
hear them if they are called, if they are going to remain in Court.

Are you quite satisfied that all the witnesses have gone out?
MR. TOWERS: Yes, my Lord.
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HIS LORDSHIP: Are you, Mr. Holden?

MR. HOLDEN: Yes, my Lord.

HIS LORDSHIP: And are you, Mr. Wood?

MR. WOOD: Yes.

HIS LORDSHIP: Well any one who is in Court now we won’t hear
their evidence.

Q. You undertook, Mr. Dault, to tell the Court at my learned friend’s §

request certain distances and you now say that you actually didn’t notice
whether she had a tug? That is right, is it?

A. Well I noticed that she had a tug but I never noticed what she was
doing. .

Q. You didn’t notice the tug? A. No.

By HIS LORDSHIP: Q. I thought you said you saw no tug?

MR. HOLDEN: That is what he did say.

A. I never noticed it, what the tug was doing.

Q. Did you see the tugp A. Yessir.

By MR. HOLDEN: Q. How many snubbing posts are there along the
dock to the north of the north side of the elevator? A. I couldn’t say.
I couldn’t tell you how many there was.

Q. You don’t know the number? A. No.

Q. Well how long do you think you were under shelter around the south
corner of the elevator? .

HIS LORDSHIP: He said two or three minutes.

MR. HOLDEN: Oh, he did say? I am sorry.

Q. Then, Mr. Dault, when did you first notice the other two men who
had also been told by the Superintendent to get out in front and look after
this boat?

A. Well I never noticed them till the line was thrown ashore or thrown
onto the piles.

Q. Did they stay inside the building?

| A. Yes, they were inside the building. They were looking for something
else.

Q. They were what? A. They were looking for something else, some
clothing.

Q. They wanted to get more warmly dressed before they came out?

A. Yes.

Q. You say a heaving line was thrown ashore as you have described.
Did you see any efforts to get a heaving line ashore before that? A. No.

Q. And how far to the south of the elevator is that spile, approximately?

A. Be about a hundred feet.

Q. A hundred feet south along that dock from the south side of the
elevator? A. Yes.

HIS LORDSHIP: To what point?

MR. HOLDEN: To the spile where they did throw a line ashore.

By HIS LORDSHIP: Q. Did you say that the other two stayed inside
the building and didn’t come out?

A. Yes. They were looking for some clothing to put on.
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Q. And when did they join you?

A. Well I never noticed when they came out. When I first noticed them
is when this Mr. Yeo made an effort to get this line.
CROSS-EXAMINED By MR. WOOD:

Q. 1 show you a photograph C-10 the elevator is shown there and the
shore down nearly to the Saskatchewan? A. Yes.

Q. And the Paisley is lying in front of the elevator. The elevator is
about a hundred feet across, isn’t it?

A. About that. Between 90 and a hundred feet.

Q. And there is shown a little house where you were standing, you say? 10

A. Yes.

Q. And is this the spile? A. Yes.

Q. Mark that little spile, will you?

HIS LORDSHIP: I will mark it.

A. Well which spile do you mean?

MR. TOWER: Where the rope was.

By HIS LORDSHIP: Q.  Just come over here and show what you are
speaking of. Where is the pile where the rope was thrown? A. Right there.
(indicating).

Q. Rope thrown, is it? A. Yes. 20

HIS LORDSHIP: I will mark that “B.”

By MR. WOOD: Q. And then the spile that you referred to, or the
snubbing post, is it?

A. The nearest one, do you mean?

Q. Yes, the one which you say it would have to be taken to? A. That
one there, sir (indicating).

HIS LORDSHIP: Well now that is similar to snubbing post A on S-7.

MR. WOOD: The other is a misleading photograph.

RE-EXAMINED By MR. TOWERS:

Q. When these other boats came up on the north side how fast do they 30
come? How fast are they going when you take the line?

HIS LORDSHIP: What is that?

MR. TOWER: He says they come on the north side there; I was asking
at what speed they came to the dock there.

A. 1 couldn’t give you any speed.

Q. How do you get the lines from them?

A. Well there is a heaving line thrown.

Q. I mean the ones that are three or four feet away, or even ten feet?

A. Well they throw a heaving line.

WILLIAM ROBERT COLQUETTE Sworn, 40

EXAMINED By MR. TOWERS:

Q. Were you working at the Great Lakes Elevator a year ago this month
—January 19277 A. Yes sir.

Q. And do you recollect the 18th January, the day that the Paisley came
along by the elevator and went up to the Saskatchewan? A. Yes sir.
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What time of the day was it that she came along?
It was about ten o’clock in the forenoon.
And what was drawing her, if anything? What was towing her?
The Tug Harrison.
Have you worked long at the elevator?
I worked since it started, sir.
That is some years ago? A. Yes.
, And in the winter time when vessels are coming to the elevator do
you do anything about the lines? Do you help sometimes? A. Sometimes,
10 sir, yes.
Q. What is your occupation in the elevator?
A. I am a weigh man, sir.
Q. Well on this partlcu]ar morning do you recollect being asked to go
out to help look after lines from the Paisley? A. Yes sir.

LOPOFOFO

Q. Who asked you to do that?
A. I am not any too sure who asked. We were out in the room at the
back.
Q. Someone did? A. Someone did.
Q. And where were you when you were asked to go?
20 A. 1 was out in the bagging shed at the back.
Q. With whom? A. With the——

Well there was the rest of the elevator gang.

Q. Mr. Yeo? A. Mr. Yeo, Mr. Dault and Mr. Ney.

Q. Well what kind of morning was that, as far as the weather went?
Was it cold, do you remember, or hot?

A. Well it was a cold morning.

Q. Well when you were asked to go what did you do?

A. I came down out of the bagging room at the back and went in the
side door into the basement of the elevator.
What did you go in there for, Mr. Colquette?
For a pair of mitts as far as I can remember, sir.
And before you went into the side door had you seen the Paisley?
No sir.
Then how long were you in there?
Oh I don’t just remember, sir.
And when you came out was the Paisley in sight?
Yes sir.
Where was she then? A. Her bow was down past the elevator dock.
When you say ‘“‘down” do you mean southerly?
Southerly, sir, yes.

HIS LORDSHIP: ~When he came out the bow was past the south side
of the elevator?

A. (Cont’d): Yes sir.

By HIS LORDSHIP: Q. How far past?

A. Oh I couldn’t just say.

MR. HOLDEN: About how farpast?

30

FRLOPLOPLOPLOPLD

40

In the
Exchequer
Court of
Canada.

Defel;i;lt‘s
Case.
No. 30.

‘Wm. Robert
Colquette.

Examina-
tion-in-Chief.

(continued).



In the
Ezxchequer
Court of
Canada.

Defendant’s
Case.

No. 30.
‘Wm. Robert

Colquette.
Examina-

tion-in-Chief.

(continued).

136

Q. How far past had the bow got on the south side of the elevator when
you came? A. Oh possibly 75 feet, sir, about.

By MR. TOWERS: Q. Werethereany linesashorefrom her? A. Not
as far as I know, sir.

Q. Did you expect to get a line then?

A. No, I can’t say that I did, sir.

By HIS LORDSHIP: Q. She was moving, wasn’t she?

A. She was moving, sir, yes.

By MR. TOWERS: Q. Why did you not expect a line?

A. Well she wasn’t right against the dock, for one reason. 10

By HIS LORDSHIP: Q. You mean she was too far out?

A. Well she was farther out than usual, sir.

Q. Do you mean she was too far out for you to take the line? A. Yessir.

By MR. TOWERS: Q. Then what did you do? Which way did you
go? A. 1 went down the bank in a southerly direction.
Was the vessel moving? A. The vessel was moving, sir, yes.
In that direction? A. Yes sir.
How did her rate of speed compare with yours?
Oh I don’t remember, sir.
How fast would you say she was moving? ‘ ‘ 20
I wouldn’t care to say, sir; I don’t know how fast.

By HIS LORDSHIP: Q. Why did you go south on the bank at all for?

A. Well the boat was moving in that direction, sir, and of course I was
going down that way with the intention of getting a line eventually.

Q. Well where would the line that you expected come from?

A. It would come from the bow of the boat.

Q. Well she had 75 feet the advantage of you; did you run down to catch
up to her or walk down?

A. I don’t remember, sir.

Q. Did you catch up to the bow? 30

A. 1didn’t come out at the front of the elevator, sir, you see; I came out
on the south side or southeast side of the elevator and I angled over.

Q. Well, I know, but did you catch up to the bow?

A. Yes sir, I believe 1 did.

By MR. TOWER: Q. Did you see the tug?
I don’t remember seeing the tug just at that time, sir.
Did you at a later point of time?
I seen just the upper works of the tug, sir.
What was she doing?
Well I couldn’t ]ust tell that, sir. 40
Where was her line? Did she have a line attached to the steamer
when you saw her before it broke?

A. There was a line. 1 didn’t see the line before it broke, sir, no.

Q. Did you see the end of it break? Did you see it fly?

A. I saw the end of it fly, sir, yes.

By HIS LORDSHIP: Q. Could you see the tug beyond the near side
of the tow, between the boat and the dock?

POPOOD

ororor



10

20

30

40

137

The tug was on the other side of the dock.
Could you see across the dock?
I could see the upper part of it.
Could you see the lines on the main deck?
Well the one line that when it broke I noticed the end of it fly up, sir.
By MR. TOWERS: Q. And that was before the heaving line was
thrown, wasn’t it? :
A. Yes sir.
Q. Well then did you see the heaving line thrown?
A. No sir, I didn’t see the heaving line thrown.
Q. Where did you go after the tug line broke?
A. Sir, I was about—oh, I was just up the bank just past this cluster of

> OO

Q. And you didn’t see the line thrown, at all events?

A. I didn’t see the line thrown, sir, no.

Q. Did you get any line yourself? A. No sir.

Q. Did you expect any at any time after that? A. No sir.

You have handled lines for other boats at the elevator, quite a few

of them, have you? A. Yes sir.

Q. How do they come in as a rule?

A. As arule— Of course the tug gets them up fairly close to the dock.

Q. How close? A. Sometimes right against the dock, sir; sometimes
within a few feet. '

Q. And what speed do they come in at after the tug brings them up?

A. Oh I couldn’t say that, sir; it just shoves them up to the dock.

Q. Which side of the dock, north or south, do their noses come if they

are coming that direction; I suppose the most of them do?
Most of them—

Head south? A. Head south, yes sir.

And where do they come to the dock—about?
Well it depends on the tug.

Y-F¥-Y-F

Could you suggest anything that those on board the Paisley should
have done that they didn’t do?

MR. HOLDEN: Surely that is objectionable.

MR. TOWER: I will withdraw the question. If he could I would like
him to suggest it.

CROSS-EXAMINED By MR. HOLDEN:

Q. Mr. Colquette, the side door that you came out of is at the south side
of the elevator, isn’t it? A. Yes sir.

Q. About how far back from the front wall?

A. I don’t know the length of the elevator, sir; it would be, oh, two-

“thirds of the way back.

Q. What do you think is the length?
HIS LORDSHIP: You may measure it on that plan.
MR. HOLDEN: Yes, that is'a hundred feet to the inch.

Well as a rule? A. Oh possible at the north side of the elevator..

In the
Exchequer
Court of
Canada.

Defendant's
Case.

No. 30.
‘Wm. Robert
Colquette.
Examina-
tion-in-Chief.

(continued).

Defendant’s
Case.

No. 30.

‘Wm. Robert,
Colquette.

ross-
Examination



In the
Ezxchequer
Court of
Canada.

Defen_d;nt's
Case.

No. 30.

Wm. Robert
Colquette

Exam.lna.tiou
(continued).

138

MR. WOOD: That only shows the front.

MR. HOLDEN: No it shows the depth of it.

MR. TOWERS: About 200 feet.

Q. Anyhow it is two-thirds of the way back?

A. Approximately, sir.

Q. And when you came out, tell me if I am right, of the south door about
two-thirds of the way back on the south side of the elevator, you saw the
Palsley with her bows to the south of you? A. Yes sir.

About how far to the south along the dock wall?

The bow of the boat, sir? 10
Yes? A. Oh pos51bly 75 feet, sir; around that.

And were you alone or was anybody with you?

I don’t remember of anybody being just right there, sir.

You don’t know whether you were alone?

I came out of the door alone; out of the side door.

You don’t remember whether there was anybody with you?

No, I don’t remember, sir, no.

And you don’t remember noticing the tug at that time?

No sir, not just then.

You don’t remember noticing them get a heaving line ashore from the 20

LrOPOoPLoFrLOL ?D

Paisley?

A. Iseen the man on the deck with the heaving line but I didn’t see him
throw it, sir.

Q. Let me see, what else could there be that you might have noticed:
Mr. Colquette, did you stay at the door on the south side of the elevator?

A. No sir.

. Q. Did you walk away from the door parallel to the wall or did you walk
along the wall-—parallel to the dock or along the wall towards the dock or
where did you go?

A. T angled from the door across towards the dock. 30
Q. So you didn’t go right to the nearest point on the dock? A. No sir.
By HIS LORDSHIP: Q. Did you go north? -

A. I was going southerly.

By MR. HOLDEN: Q. Did you run or walk or how did you go?
A. I don’t remember what speed I was going, sir.

Q. You don’t remember? A. No sir.

Q. And then about how far down the dock to the south of the wall were
you when you reached the dock wall, or did you go as far as the wall of the
dock?

A. Well the bank was cut away. ' 40

Q. The bank then, did you go?

A. I went to the bank, sir, yes.

Q. And how far south of the elevator were you when you got to the
bank? A. I was possibly a hundred feet.

Q. You hadn’t seen anything of the Paisley before you went out of the
side door of the elevator? A. No sir.
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By HIS LORDSHIP: Q. I would like to know how could you see it
if you were two-thirds back with the elevator between you and the Paisley,
you couldn’t have seen it till you got to the bank, could you?

A. Well there was nothing between me and the dock, sir.

HIS LORDSHIP: When he came out her bow had passed 75 feet.

MR. HOLDEN: Yes.

HIS LORDSHIP: Yes, that is right.

By MR. HOLDEN: Q. So you were about a hundred feet back from
the face of the dock; what I mean is you had no possible way of knowing how
far she was off the dock, that is the whole thing? A. No.

MR. TOWERS: That is all, thank you.

THOMAS EDGAR NEY Sworn,

EXAMINED By MR. TOWERS:

Q. Mr. Ney, were you employed at the Great Lakes Elevator at Owen
Sound in January last year?
Yes sir.
Do you recollect January 18th, the day that the Paisley came up?
Yes sir.
What is your position in the elevator? A. Foreman.
And were you asked to go out to help look after the lines? A. Yes
sir.
By whom? A. Mr. Richards, our Superintendent.
And did you go out? A. Yes sir.
. Whom did you go out with? A. I took Mr. Dault, Mr. Yeo, and
Mr. Colquette.

Q. Were you in time to take a line if one had been passed to stop the
Paisley? A. Yes sir.

000 COFOF

Q. What part of the elevator did you go out to?

A. 1 went down through the basement and went out a front door on the
dock.

Q. Was there any line thrown to you from the Paisley as she passed?

A. Nosir.

Q. Did you form any estimate of speed as she passed, how fast she was

going? A. No, I did not.
. Well can you now give us any idea, reasonably—you know how fast

you walk? You watched her pass?

A. Yes, I watched her pass.

Q. What would you think? A. Oh I would say around two miles or
three.

Q. Now did you expect a line from the vessel ashore as she passed?

A. No, I did not.

Q. Why? A. Well we had an idea she was out too far.

Q. Was she coming in or heading out a little as she passed? A. 1
didn’t notice that. I thought she was going pretty well straight.

Q. Wasaline finally thrown, a heavingline? Did you see that? A. Yes
sir.
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The one that Mr. Yeo picked up? A. Yes sir.

Did you form any estimate of the distance that that had to be thrown?
Oh I would say it would be 50 feet anyway.

And how far past the elevator would that be?

From the—

From the south end of the elevator?

It is around in the neighborhood of 150 feet, I would say.

Then how close does a ship usually come into the dock so that they
can heave a line?

A. They as a rule come right in.

Q. And at what part of the elevator generally speaking, north or-south,
assuming that they are heading south?

A. Well is that when they are under steam?

Q. Well when a tug is bringing them in?

A. Oh it brings them in by that cluster.

Q. But suppose they are going south, what part of the dock would they
bring the nose into? At that time the south dock wasn’t completed? A. No.
They bring in pretty well to the centre of the elevator, crowd it in.

Q. That is where the nose would come in?

A. As a rule, yes.

Q. To touch the dock? A. Yes.

Q. And at what speed? Faster or slower than the Paisley?

A. Oh it would be slower.

HIS LORDSHIP: Slower than what?

MR. TOWERS: Than the Paisley.

CROSS-EXAMINED By MR. HOLDEN:

Where was the Paisley coming when you came out of the centre door?
Down northeast of the elevator.

Had she reached the north wall yet?

Her nose was down—she was down past the north wall.

Past the north wall? A. Yes.

How far do you think her nose had passed the north wall when you
first noticed her? Approximately how far?

A. Well I didn’t notice very much there.

Q. I know you weren’t noticing much apparently, but I would like you
to give the Court your impression; how far do you think, in thinking it over,
that the stem of the Paisley had passed south of the north wall of the elevator
before you noticed her?

A. Passed south of the north wall?

Q. Yes, you said she had passed the north wall going south?

A. She was north of the wall when I saw her.

Q. Here she is going south, you see; there is the elevator and there is
your north wall (illustrating)?

A. When I saw her she was down around here some place.

By HIS LORDSHIP: Q. I thought you said she was past the north
wall?
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A. That is the north wall here. (Indicating).

Q. Had her nose reached opposite the north wall when you came out?

A. You mean her nose come here?

A. Yes? A. No, she had not.

By MR. HOLDEN: Q. Well then where was she when you and Dault
went around to the south side to get out of the cold? A. She was back near
the centre of the slip.

HIS LORDSHIP: That doesn’t tell us anything. Q. Had her nose
reached the north wall of the elevator, had it come opposite the north wall
of the elevator when you and Dault went around to the south side to get out
of the cold? A. No.

MR. TOWERS: Would Your Lordship let him finish that answer?

Q. Have you finished your answer?

A. Yes, the centre of the slip.

HIS LORDSHIP: Don’t have any discussion; let the examination go
on and you may ask that in re-examination. -

Q. You came out of the centre door with Dault, didn’t you? A. Yes
Sir.

Q. How soon after coming out of the centre door did you go around to
the south side—right away?

A. Right away. Practically right away.

Q. Did you stop at all before going around?

A. We just came out and looked and we saw it was too far away and we
walked around out of the wind. '

Q. You didn’t walk towards the north at all?

A. No.

Q. Is the door in the centre or nearer the one side or the other? A. It
is nearer the south corner.

Q. How many feet do you suppose from the south corner is that door?

A. Twenty-five or thirty feet.

Q. Did you discuss it at all with Dault or did you just look and then walk
out to the south of the building? '

A. I don’t remember discussing it at all; we just walked around south
out of the wind. :

Q. You just took a look north and walked around out of the wind?

A. Yes sir.

Q. And then where was she when you saw her next?

A. Her bow coming up past the south corner.

By HIS LORDSHIP: Q. That is she came past? You stood behind
the south wall until you saw the bow pass? A. Yes sir.

Q. And then you started, is that right?

A. Yes, we started to walk over next the office.

By MR. HOLDEN: Q. In which direction?

A. Southerly direction.

Q. Did you notice the tug particularly?

A. No. we could not see the tug, very much of it; we were down on the
ground and the boat was between us and the tug; the tug was on the port side.
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%‘.hat is after she passed south of the elevator?
es.

I mean just when you took a glance north?
We didn’t notice where the tug was.

. You did not notice? A. No.

By HIS LORDSHIP: Q. Mr. Towers says you made some reference
to the slip. What was it you were saying? What was your answer about the
slip? The middle of the slip, I think you said?

A. Well when we saw her she was down in the middle of the slip here,
just to the north of the elevator.

Q. You said she was northeast?

A. Well that slip don’t run exactly north and south.

Q. Pretty well in the middle? A. Pretty well out.

By MR. HOLDEN: Q. You didn’t notice as a matter of fact where
she was at that time? A. Yes, I saw her. ,

Q. You didn’t notice her tug. Will you now say that you did notice the
tug? A. No, I did not; I wouldn’t say exactly where the tug was, exactly.

By HIS LORDSHIP: Q. You say she was in the middle or out what—?

A. Out pretty well the centre of the slip.

By MR. HOLDEN: Q. The slip is how wide?

A. I couldn’t say.

Q. Well here is a scale of 100 feet to the inch; how many inches do you
think it is across that?

A. Five inches.

Q. Five inches would be 500 feet. So you are ready to testify to this
Court that the Paisley when you came out of the centre door was 250 feet off
that dock, is that your story? A. Well yes, pretty well.

By HIS LORDSHIP: Q. You mean to say now that when you came out
you said that the vessel was to the northeast of the elevator, is that right?

A. Yes sir.

Q. And 250 feet out in the water?

A. Practically. Pretty well out in the centre of the slip, yes.

Q. Do you accept 250 feet as being about the centre of the slip—100
feet to an inch? A. Yes, that would be about.

Q. And how was she heading then?

A. Well she seemed to be about straight on the slip. But she was
standing still.

Q. Do you mean parallel to the slip?

A. Yes, pretty well.

Q. That is to the dock wall? A. Yes.

Q. She was heading parallel to the dock wall and 250 feet away from it?

A. Yes.

By MR. HOLDEN: Q. Andyousaidjust now but she was standing still?

HIS LORDSHIP: I understood that.

Q. What did you mean by saying she was stading still?

A. Well we thought she was standing still, you see; I don’t know what
he was doing.
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Q. You turned your back and went down and walked to the south?

A. Well it was very cold.

Q. Of course, you were getting out of the cold, but just listen to the
question. How could you tell that she was still in the water if you turned away
from her and walked south away from her?

A. Well we came out the—

Q. You couldn’t possibly tell that she was standing still in the water
unless you stood there and watched her? A. Well we stood for the instant.

Q. In an instantaneous glance you came to that conslusion? A. Yes.

Q. Well you said, I think, that the usual vessels coming that way—
I think it was you said they came in close to the dock, about the centre of the
elevator, the vessels usually did that?

A. They usually, yes, nose them in there, yes.

Q. Tell this vessel, the Paisley, according to you, wasn’t heading for the
dock at all?

A. Not at the time I saw her.

Q. And is that why you went off to the south and waited till she got her
nose closer in? A. Yes.

Q. And where was her nose? How close was it in?

A. Quite a ways out; I could hardly see.

Q. Was she still about the same distance off?

A. T couldn’t hardly say on that.

By HIS LORDSHIP: Q. Hadn’t she got in closer to the dock, the
elevator? :

A. Yes, she had come some closer.

Q. I mean to the elevator, had she got any closer?

A. Yes.

Q. How much closer? A. Well I couldn’t hardly answer that.
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Q. Well you seem to be very sure about 250 feet. Can’t you give an

idea after you stepped in from the cold and saw her nose appearing whether it
was the same distance out or half the distance out or a quarter?

A. I wouldn’t like to say just how much.

By MR. HOLDEN: Q. Was she 25 feet closer? A. Oh yes.

By HIS LORDSHIP: Q. Why wouldn’t -you like to?

A. I don’t know what move he made after I noticed him first but I
think he would be—

Q. You took an instant picture of him and he was then 250 feet out;
now here is another instant picture, you are standing for some time and the
bow shows past there and you couldn’t tell whether she was 250 feet or a
hundred feet out?

A. She was in closer than when I saw her before.

Q. I daresay, but how much closer?

A. Well I would say she was over half as close anyway.

By MR. HOLDEN: Q. Half of 250 is 125?

A. Over half as close.

Q. Over half which way, more than half off the dock or more than half
off the original position?
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A. To the dock.

By HIS LORDSHIP: Q. Give us the figures. She was 250 feet when
you saw her out there and you say she was about half closer; how many feet
out would she have been? A. Well approximately about mabye 75 or 100
feet.

By MR. HOLDEN: Q. So your-testimony to the Court is that they
got the heaving line off to the pile when the Paisley was 75 to a hundred feet

off?

A. No.

Q. Well what is your testimoney?

By HIS LORDSHIP: Q. How far out was she at the pile? A. Well
she was I think somewhat closer.

Q. How much closer? A. I would judge she would be around about
50 or 60 feet along by the pile.

RE-EXAMINED By MR. TOWERS:

Q. Looking at C-1, Mr. Ney, directly across from the elevator on the
18th January what was there lying as shown by this photograph, C-1?

A. Over on the east side?

Q. No, directly across? A. The Saskatchewan and Drummond.

Q. Directly across from the elevator was there anything lying across
here, I mean (indicating on Exhibit S-1)? Were there any vessels? Where
were the four vessels lying? A. Along here some place.

Q. I mean would that narrow your idea of the slip any?

HIS LORDSHIP: That is rather suggestive.

MR. TOWRS: I won’t pursue it, my Lord, but I think the witness
is trying to give his evidence frankly.

HIS LORDSHIP: Yes, I know, but he has given very curious evidence
in one way. :

By HIS LORDSHIP: Q. You said you saw the heaving line thrown?

A. Yes.

Q. And you said you thought it was about a 50-foot throw?

A. Yes.

Q. When you say that when she was at the piles she was something
like 50 or 60 feet out? ,

A. Well, practically; I couldn’t judge to 10 feet.

Q. I daresay, but then you judged 50 feet for the throw of the line.
Do you want to change that now?

A. I said 50 or 60, my Lord, didn’t I?

Q. You said at the piles she was closer, 50 to 60 feet?

MR. TOWERS: That is she was at that distance?

HIS LORDSHIP: Quite so, that far away from the piles.

Q. But you said when you saw the heaving line thrown it was about
a 50-foot throw. Now which was right?

A, Well, T couldn’t say to ten feet.

Q. Well, it may have been 50 to 60 feet there?

A. Yes, it may have been 50 to 60 feet there.
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Q. Very well, I will change my notes of your evidence. That is just
your guess, I would say, isn’t it?

A. Yes.

By MR. HOLDEN: Q. There is another question I forgot: When
you and Dault came out of the door in the front of the elevator and took
your glance up and saw the ship if they had hailed you to come up north
instead of going around south behind the wall of the elevator would you
have gone? A. Surely, yes.

Q. If they had called from the ship for you to come up to their side of
the elevator, you and Dault would have gone up there? Would you have
gone if they had asked you to go? A. Yes, we would go. We were there
for that purpose.

By MR. TOWERS: Q. If your Lordship will permit me: What use
would it have been going up there?

MR. HOLDEN: That is for the Court, may it please the Court.

HIS LORDSHIP: You may ask him that if you really want to.

Q. I mean had you gone to the north immediately instead of going
south, what, if anything, could you have done towards taking a line?

A. Nothing at all.

RICHARD YEO, Sworn.
EXAMINED by MR. TOWERS:

Q. Mr. Yeo, I think in January last you were employed by the Great
Lakes Elevator Company at Owen Sound?

A. Yes sir.

Q. And do you recollect the 18th day of January when the Paisley
was brought over? - A. Yes.

Q. About ten o’clock in the morning, was it?

A. It was around ten o’clock.

Q. What is your position in the elevator?

A. Weigh man.

Q. And on the morning in question were you asked by anyone to go
and help with the Paisley lines?

A. Yes, our Superintendent came around and we were out at the back.

HIS LORDSHIP: Just answer yes or no.

A. (Cont’d): Yes.

And in the winter time is it customery for you to assist with the
lines on vessels coming to the elevator dock? A. Yes sir.

Q. Then on the morning in question when your Superintendent asked
you to go, will you please tell the Court just what you did? A. Well, I
come down out of the bagging room and went into the basement and stopped
to get a pair of mitts and then I come out after and came around to the
dock.

By HIS LORDSHIP: Q. Where did you go out?

A. Out of the side entrance.

Q. Which side entrance? A. The south side.

By MR. TOWERS: Q. Who was with you, if anyone?
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A. Well, T don’t think there was anybody at the time.

Q. And when you came out was the Paisley or any part of her in
view? A. Yes. About the pilot house.

By HIS LORDSHIP: Q. You came out of the door on the south
side? A. Yes.

Q. Could you see the Paisley then? A. Yes.

Q. You could see her? A. Yes, she was past the elevator when I
came out.

By MR. TOWERS: Q. Her pilot house was in view? A. Yes.

Q. And where did you go? A. I went out to the dock.

By HIS LORDSHIP: Q. That is not continued down beyond the
elevator, is it?

A. Yes, it is continued down a little piece.

By MR. TOWERS: Q. And when you got to the dock did you expect
a line to be thrown to you?

A. No. We weren’t looking for one just then.

Q. Why not? A. Well, the boat was out further than usual.

Q. Then 1 show you Exhibit S-7, does that correctly represent the
situation? A. Yes sir.

Q. South of the elevator? A. South of the elevator, yes.

Q. The bank fell away, the dock was not completed? A. No.

Q. So that when you say you went to the dock you went to the ele-
vator dock north of the northern part of the piling shown on S-7, up here?

A. Up in here. (Indicating).

Q. But the boat, you say, was too far away, that you didn’t expect
a line? A. No, we wouldn’t expect a line.

Q. Then where did you go? A. Well, I stood there for a while till
the boat went on down past.
Was she moving? A. Yes, she was moving then.
Then did you walk down with her? A. Yes.
Did you walk faster than she went or did she go faster than you?
I couldn’t say exactly.
And at all events was a line thrown?
Yes sir.
. Will you indicate on S-7 the point about where it fell? A. Right
across that cluster of piles.
I have put a round blue circle there.

HIS LORDSHIP: Hadn’t you better let me mark it?

Q. Will you indicate to his Lordship where—?

HIS LORDSHIP: Why don’t you show him the other one where it
is marked? :

MR. TOWERS: I don’t think we marked where the rope fell.

HIS LORDSHIP: But we marked piles though. Here it is. Will
that suit your purpose?

MR. TOWERS: Yes, my Lord.

Q. I show you then Exhibit C-1 on which there is marked ‘“‘piles where
rope thrown B.” Is that correctly marked, according to your recollection?
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A. Yes.

Q. Would you say you went there to those piles?

A. Yes, I went up on them.

By HIS LORDSHIP: Q. Did you get it?

A. Well, it fell over a rod and I picked it up.

By MR. TOWERS: Q. And than what?

A. Well, I gathered it up and then the boat was going on down past
and Mr. Penrice he was making up forward and then he hollered for to let
go of it, never mind it, it was too late.

10 By HIS LORDSHIP: Q. He hollered to you, did he?

A. Yes, to let go.

8. Who was it hollered? A. Mr. Penrice.

By MR. TOWERS: Q. You said something about it being too late?

A. Well, I think he did mention too it was too late.

Q. What do you say as to it being too late?

Just said “let go,” I suppose? A. Yes.

A. Oh, I couldn’t say. I couldn’t say anything about the line he had
there or how far he could go up the deck with it.
Q. If you had had a cable there where would you have had to snub it?

20 A. Back beside the old office.
Q. How far back? A. Oh, I guess it is around 65 feet.
By HIS LORDSHIP: Q. Is that shown there? A. Yes.
Q. How far would that be? A. About 65 feet.
Q.
Q.

CROSS-EXAMINED By MR. HOLDEN:

30

hardly

FOFPLPOPrLOPo

t

Q.

That is to the snubbing post? A. Yes sir.
On S-77 A. Yes.

Where was Penrice on the Paisley when he threw the heaving line?
He was about amidships.

Could he have done it any better from the after part of the ship?

I don’t think so. He would have had to run away back down there.
I mean if he had been there instead of where he was?

I wouldn’t like to say whether he could or not.

I thought you had already said that he could have done it better?
No. Not to my knowledge, I don’t think I said that. '

Where he was was there a winch?

I couldn’t say whether there was a winch amidships or not; I don’t
hink so, though.
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At any rate, when you first saw the Paisley, her pilot house was
visible to the south of the south wall of the elevator? A. Yes sir. ”
40 Q. And am I right that all you had done between the time the Super-
intendent told you to go out and the time you saw her was to get your mitts?
A. Oh, I might have stopped in there for a minute or so.
Q. I think you must have. At any rate you were not in a position
to see her before that? A. No.
Q. You didn’t see the Paisley before that?
A.

No, I did not.
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CROSS-EXAMINED By MR. WOOD:

Q. Which was the closer, the bow or the stern?

HIS LORDSHIP: To where?

Q. To the line of the shore?

HIS LORDSHIP: And when?

Q. When you saw her? A. Oh, I couldn’t say. I don’t know as I
took any notice just at the time.

Q. Well, did you form a judgment later when you were out near the
piles? A. I don’t think so. It would be pretty hard to make a judgment on
water.

Q. But you couldn’t tell us which was closer?

A. No, I could not.

Q. Mr. Yeo, you were interviewed by somebody representing either
the ship or the cargo, were you not, in Owen Sound?

A, Well, we were interviewed by different ones and I couldn’t say who
it was.

Q. I am not complaining at all about that. That would be just around
the time of the accident, wouldn’t it?

A. Yes, shortly after.

Q. Within a day or two or three or four days, wasn’t it?

A. Yes, around there.

. Now, is this your signature attached here (showing)?

MR. TOWERS: Am I entitled to a copy of that before my learned
friend uses it?

HIS LORDSHIP: No, I don’t think so.

A. Yes.

Q. And is that your writing in the statement?

A. No, it 1s not.

Q. Did you read it over before you signed 1tp

A. I couldn’t say now. That there one when I signed that we were
working and very busy at the time; I don’t remember whether I read it or
not.

Q. Was it read over to you? A. I don’t know. I don’t think it was.
Just taken down as the gentleman asked me.

Q. Just as you told him? A. Yes. He asked me and I told him.

By HIS LORDSHIP: Q. But you didn’t read it over?

A. No, I did not.

. You were too busy, I suppose? A. Yes, we were very busy.
By MR. WOOD: Q. Now that statement, you look at it with me,
will you, as I read it:
“Richard Yoe, 1136 Second Ave. West, Owen Sound, Ont., says he is
employed on the Great Lakes Elevator. He was called when the Paisley

was part way across the river to take the lines of the ship. He came out
and got on a cluster of spiles in front of the office and the mate, Penrice,
threw a line to him. He got this line and Penrice ordered one of the men
to get another heaving line. The ship was moving ahead at that time
and before he got the line the ship struck the Saskatchewan. Penrice
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was in charge of the shifting of the boat. Her stern was closer to the dock
than the amidships section and he could have gotten a line out from the
after winch. Where he was there was no winch and he should have been
aft where he could have checked the forward movement of the ship. The
tug was on the opposite side of the ship so I cannot tell anything about
his movements. (Sgd.)
“Richard J. Yeo.”
You are asked today which was the closer to the line of the dock.
HIS LORDSHIP: What are you doing with that statement? You
have proved it now; are you going to put it in?
MR. WOOD: Yes, I think so, my Lord.
EXHIBIT C-4, statement of Richard Yeo above read.
Q. Now, what is there that accounts for your not being able to tell
us today and being so indefinite?
A. In what way do you mean?
Q. Well, I mean when you are interviewed in January right after the
accident you arée willing to state that the stern—?
MR. TOWERS: I submit my learned friend should submit questions
to the witness.
HIS LORDSHIP: I think he is not offending against any rule I know of.
Q. You are willing to admit that the stern of the Paisley was closer to
the line of the dock than the amidships section. Today you are uncertain;
you couldn’t say. Now what has happened that all the elevator men have
taken to cover and won't say?
HIS LORDSHIP: That is not a proper question. The question is why
he has made any change if you think there is a change in the statement.
Q. Why do you change it now? -
A. Well the only reason I see for that statement there when he asked me
if Mr. Penrice had of been aft he might have got the line out then.
Q. If he had been asked? A. If he had been aft at the winch.
Q. Your judgment was he could have got the line out?
A. Yes, if he had been down there, sir.
By HIS LORDSHIP: Q. You adhere to what is in the statement now?
A. Yes, about that after winch.
Q. No, the whole of the statement? A. Certainly.
Q. Was there anybody aft on the Paisley?
A. Well I couldn’t tell you now.

RE-EXAMINED by MR. TOWERS:

Do you handle a good many boats at the elevator, Mr. Yeo?

Yes, there is quite a few there.

And do you help with the lines?

Well not always.

Sometimes? A. Yes. Sometimes we do.

Now did you ever have to go out on the piles before to get a line?
No sir, never did.
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A. And you must have been out there before Penrice threw the heaving
line? A. Yes. Mr. Penrice hollered for somebody to take the line and I
ran down out on the piles.

Q. Now where was he when he hollered on the ship?

A. T think he was coming down from up forward.

Q. With the heaving line? A. With the heaving line.

Q. Naturally to check a ship coming into a dock if you are going to
heave a line where would you heave it from, what part of the ship? A. Well
the closest.

Q. But I mean under ordinary circumstances, a vessel coming to dock,
would you heave it from forward or aft?

A. Forward.

Q. And so he apparently was forward with the heaving line and called
to you to get it? A. Yes sir.

Q. Now why did you go out on the piles 25 feet?

A. Well that was the closest place to get around.

Q. And did he make a good heave?

A. Well he landed it all right.

Q. And the vessel was still going forward? A. Yes sir.

Q. And he walked aft on the vessel, keeping opposite you, I suppose?

A. No, he started back up forward. To go back up forward on the boat.

Q. After you got the heaving line Penrice started forward on the boat.
Is there a winch forward?

A. Yes sir.

Q. Could you say how fast the boat was going at that time?

A. No, I could not.

Q. Did he get up as far as the winch forward?

A. Well no, he did not.

Q. Then what did you hear him do or say?

A. He hollered for somebody to bring him a line, another heaving line,

and then when he didn’t get it he told me to let go.

Q. Do you mean by this statement that he could have gotten a line
out from the after winch to you?

A. Well I guess I was as close as anybody around aft.

HIS LORDSHIP: That isn’t the question now. Just answer what you
are asked.

Q. In this statement, whether you recollect or not, you said her stern
was closer to the dock than the amidships section and he could have gotten
a line out from the after winch. Do you mean he could have walked back with
the heaving line that you had and gotten a line?

A. No sir.

Q. He couldn’t have done that? A. No sir.

MR. HOLDEN: He said, if he had been at the after winch.

MR. TOWERS: But he said he couldn’t have walked back.

HIS LORDSHIP: What does the statement say?

MR. TOWERS: He says her stern was closer to the dock than the
amidships section and he could have gotten a line out from the after winch.
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Where he was there was no winch and he should have been aft where he coul
have checked the forward movement of the ship.

HIS LORDSHIP: I would like him to answer that question you put to
him.

Q. After you caught the heaving line could he have walked back with
his end of the heaving line to the after winch and got a line out in time to
prevent the collision with the Saskatchewan? A. No sir.

Q. You say he could not.

By HIS LORDSHIP: Q. Whom could he have got it to then? A. He
couldn’t have got it to anybody from walking where he was if he threw me
the line.

MR. HOLDEN: What the statement says is that he should have been
aft; not that he should have walked aft. The statement is Penrice should have
been aft when he could have got it. Mr. Towers’ question is, could he have
walked aft, instead of being where he should have been, could he have got there
at the eleventh hour. That was too late. \

By MR. TOWERS: Q. When was this statement made? Do you
remember that at all? Do you remember signing it? A. Yes.

Where? A. Yes, that was made in the basement of the elevator.
When? A. Well I couldn’t just tell you.
Who got you to sign it, do you know?
1 couldn’t tell you the gentleman’s name at all.
He doesn’t witness it? A. No.
And you don’t know whether you read it over?
No, I am sure I didn’t read it over.
And you don’t know whether he read it over to you?
I believe he read it over to me all right.
. Well what you say is that you are employed in the Great Lakes
Elevator. That is true? A. Yes.

Q. That you were called when the Paisley was part way across the river?

HIS LORDSHIP: It was read over to him and he told me that he ad-
hered to it now. Do you want to point out anything in it that he doesn’t
adhere to now?

MR. TOWERS: For instance, he says—

HIS LORDSHIP: If you want to ask him about it all right, but there is
no use reading the whole thing over.

Q. “Penrice was in charge of the shifting of the boat.
he was—?

MR. HOLDEN: Don’t tell him; ask him, What do you mean?

Q. What about that? A. Well [ imagine that Penrice was in charge on
account of him being the ship keeper.

Q. Any other reason in your mind which indicates that?

A. No.

Q. Then, “He should have been aft.”” What do you mean by that? Was
it proper for him to be forward?

A. Well as a general rule there is two of them at each end. I don’t think
I sanctioned that Penrice should have been there himself.

o
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MR. HOLDEN: Somebody.

Q. Do you know whether there was anybody there?

A. No, I couldn’t say.

Q. You don’t mean that Penrice should have been aft; you mean that
somebody?

A. As a general rule there is two or three there.

Q. And as a general rule when boats are brought in to the elevator from
the south where do they come to the dock?

HIS LORDSHIP: I don’t think this is re-examination. I don’t think
either of the cross-examining Counsel said anything about that.

MR. TOWERS: Very good, my Lord.

By MR. HOLDEN: Q. The witness made one new statement. Yon
stated that after you had got the heaving line Penrice asked for another?
Yes. He hollered for somebody—

And not getting it he told you to let go?

Yes.

How did you know he didn’t get it?

Well I could see him.

Did he swear a bit about it or did he get impatient?

Well I couldn’t say.

He asked for something from his companions on board the ship and
did not get it? A. Yes sir.

Q. If he had got it the results might have been different? At any rate
he didn’t get what he asked for?

A. No, he did not.

By MR. TOWERS: Q. With your Lordship’s permission: On this
photograph C-2 will you be good enough to mark the spiles on which you got
the rope?

HIS LORDSHIP: I will mark that if he will indicate. A. Right there.
(Indicating).

HIS LORDSHIP: I will call that C.

Q. And when you say that the stern was closer in than the bow are you
taking into account that the bank falls away?

A. Yes, the bank falls away.

Q. Do you think if the bank had continued in a straight line as it is now,

what would you say about the bow or the stern being closer?
HIS LORDSHIP: That is not important.

LroPoOrLoF

HENRY WILLIAM MORRIS recalled.

EXAMINED by MR. TOWERS:

Q. Mr. Morris, you are already sworn in this case?

A. Yes sir.

Q. And I am showing you what is marked P-7. Will you say what those
are, what that document is, perhaps?

A. Instructions to owners and masters of vessels.

Q. Issued by what body? A. Issued by the Manager of the American
Bureau of Shipping, Great Lakes Department.

10

20

30

40



10

20

30

40

153

Q. What if any connection has that Bureau with the London Salvage
Association? A. None whatever, sir.

Q. Are you the representative here of the American Bureau of Shipping?

A. Yes sir.

Q. Has the American Bureau of Shipping any authority over American
vessels trading in the Upper Lakes, such as the Paisley? A. Yes sir, provided
they are classified by the American Bureau of Shipping.

By HIS LORDSHIP: Q. What authority have they? A. Well as
far as the classification is concerned for insurance purposes.

By MR. TOWERS: Q. American vessels?

A. Both American and Canadian.

HIS LORDSHIP: For purposes of classification.

MR. TOWERS: For purposes of insurance.

By HIS LORDSHIP: Q. Classification and for insurance?

MR. TOWERS: For insurance.

HIS LORDSHIP: I am asking the witness.

A. Yes.

By MR. TOWERS: Q. If they are not classed for insurance are they
permitted by law to carry cargo?

A. Well yes sir.

Q. If the cargo shipper wishes to ship it and they wish to carry it they
can carry it? A. Yes.

Q. So that these rules—?

HIS LORDSHIP: Let him describe the rules.

A. Well these rules don’t bind anybody at all only those vessels that wish
to be covered for winter mooring risks. These particular rules. But if they
don’t comply with these rules—

MR. HOLDEN: Their insurance is upset.

A. (Contd.): Their policies really fail, usually they can cancel their policies.

By HIS LORDSHIP: Q. Those are the terms on which the American
Bureau of Shippers will insure them in the winter, is that right? A. American
Bureau of Shipping, sir, not Shippers; those are the rules that they bind their
policies.

Q. If they comply with those rules they would be insured through the
American Bureau of Shipping, wouldn’t they?

A. No sir.

Q. Insured how? A. The Underwriters or the insurance companies will
take the American Bureau standard.

Q. Well that is what I am saying? A. Yes.

Q. Though perhaps I put it wrong in saying through them. From their
Underwriters they can get their insurance provided they adhere to these
regulations?

A. Yes.

Q. But they are not bound by it? A. No sir.

HIS LORDSHIP: Any questions?

MR. HOLDEN: No thanks, my Lord.

MR. WOOD: No, my Lord.
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ALVIN ROY PENRICE, Sworn.

EXAMINED by MR. TOWERS:

Q. Mr. Penrice, were you employed by the Cleveland-Cliffs Iron Com-
pany in the season of navigation of 19277

A. I was.

Q. And what were you doing through the season of navigation? A. Act-
ing in the capacity of second mate.

Q. Then did you get any orders or sign any agreement as ship keeper
for the winter?

A. 1 signed no agreement whatsoever prior to going on the boat.

Q. Did you afterwards? A. Pardon?

Q. Did you afterwards sign an agreement?

A. Later on I signed an agreement.

By HIS LORDSHIP: Q. How much later on?

A. T can’t state it.

Q. Was it before or after this accident which occurred with the Paisley?

A. I don’t know.

By MR. TOWERS: Q. We will have the date of it; 1t should be here,
my Lord, this afternoon.

HIS LORDSHIP: All right, go on.

Q. At all events did you go on the Paisley as ship keeper?

A. Tdid.

By HIS LORDSHIP: Q. About what time?

A. About the 15th or 16th of December.

Q. After that you signed an agreement? A. Yes sir.

HIS LORDSHIP: You will produce that agreement, will you, Mr.
Towers?

MR. TOWERS: Yes, my Lord. We have wired to Cleveland for it.

“If it comes. We wired yesterday. I will produce it in any case if it can be

found.

By MR. TOWERS: Q. And were you ship keeper on board on the 15th
January? A. I was.

Q. Up to that time what if any word had you about the vessel shifting?

A. Regarding the Paisley, you mean?

Q. Yes, regarding the Paisley shifting, before the 15th January? A. Well
a few days before that I was speakmg to Mr. Richards, the elevator Superin-
tendent and he informed me that the Paisley would be the next boat to go to
the elevator.

Q. Yes, and you were lying— First had you any other notice from any
other source than Mr. Richards prior to the 15th? A. I don’t recollect of
any other notice.

Q. Then at the time you got this notice where was the Paisley lying?

A. At her winter moorings.

Q. And where was that, which side of the harbor?

A. On the east side of the harbor.

Q. Heading which way? A. Heading up stream, approximately south—
southerly direction. :
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Q. Well then what was the next that you heard about her shifting?
A. To the best of my knowledge the Captain of the tug came aboard.
By HIS LORDSHIP: Q. What was his name?

A. Captain Waugh, I believe.

By MR. TOWERS: Q. When was that?

A. That was on Saturday.

By HIS LORDSHIP: Q. What was the date of the Saturday?

A. January 15th.

By MR. TOWERS: Q. About what time of day did he come? A. It

was in the afternoon.

Q. Did the tug come over, come alongside?

A. 1 think it did.

Q. Anybody come aboard with him?

A. Oh Captain Waugh and some of his crew.

Q. And what did he tell you? What did he say?

A. To make arrangements whether we would shift or heave up the
anchors.

Q. Was there anybody aboard in charge of the machinery at that time
except yourself? A. There was not.

Q. Any engineer aboard? A. There was no engineer aboard.

By HIS LORDSHIP: Q. What about the anchors? Did you talk
about them? Or what was it you said about that, that he wanted to do some-
thing about the anchors?

A. Yes, the tug was going to furnish steam and they would heave up the
anchors.

By MR. TOWERS: Q. Was there any arrangement to that effect
mentioned?

A. No definite arrangement that I recollect.

Q. I mean did he say that he had spoken to anybody about it or anybody
had spoken to him, Captain Waugh?

A. Well I opened the door for them to come in and then he informed me
that he already knew the windlass room.

Q. That what? A. That he had spoken to the Chief Engineer, Mr.
Telliard, before the Chief left in the fall and Mr. Telliard had explained all
that was necessary to Captain Waugh regarding heaving in the anchors.

Q. What if any preparations appeared to have been made?

HIS LORDSHIP: This has all been described, hasn’t it?

MR. TOWERS: Yes, my Lord.

Q. Well then what was done with the starboard anchor?

HIS LORDSHIP: He has only just got Captain Waugh aboard now
and taking him about, that is all.

By HIS LORDSHIP: Q. Was there anything done with it?> A. The
tug connected up, or furnished steam for our windlass by means of connections
that had been left there that fall.

By MR. TOWERS: Q. Then what did you do?

A. The starboard anchor was hove home and connected up—the steam
turned on and hove it home.
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Q. How many of the Harrison’s crew were aboard, do you remember?

A. I can’t state definitely. There was a matter of three or four of them.

Q. Was their engineer there, do you know?

A. Through the operation at some time the engineer was aboard.

. Well all right, you heaved the starboard anchor home, was that the

first thing done?

A. Well the port anchor was the first thing done, the port chain.

By HIS LORDSHIP: Q. Which one is?

A. The port chain.

Q. I thought you said the starboard anchor was? 10
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