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In the 1. The Appellant is the sole surviving Executor and Trustee of the

%’whetq“e" Last Will and Testament of Duncan McMartin bearing date the 24th day
Czun;dzf of April, 1914, who died on or about the 2nd day of May, 1914, at the
" City of Toronto, in the Province of Ontario, domiciléd in the City of

No. 1. Montreal, in the Province of Quebec.
Statement - 2. After sundry bequests which are not involved in this appeal, the
(l)fl tgl*‘zmr’ﬂ said deceased gave directions for the sale and conversion of his residuary
1931 PriL estate, the investment of the balance of the proceeds of such sale and
continued. conversion, and as to the disposition to be made of the income derived

from such investments, or the income or profits from the unrealised 10
portions of the said Estate, which directions are to be found in Paragraph
9 of the said last Will and Testament which is as follows :—

9. I give, devise and bequeath all the rest, residue and remainder
of my estate both real and personal to my executors and trustees
hereinafter named upon the following trusts, namely : (a) To sell’
and convert the same into money (except my shares in Canadian
Mining and Finance Company Limited) as soon after my death as
they in their absolute discretion deem it advisable.

(8) To pay out of the proceeds of such sale and conversion the
legacies given by this my Will including the said legacy to my wife 20
of one hundred and fifty thousand dollars ($150,000) should same
become payable. '

(c) To invest and keep invested the balance of the proceeds of
such sale and conversion in such investments as trustees are by the
Laws of the Province of Ontario permitted to invest trust funds.

(p) To pay out of the income derived from such investments
or the income or profits from the unrealised portions of my estate,
the said annuity of twenty-five thousand dollars ($25,000) a year
to my wife.

(e) To divide the balance of the income from such investments 3o
or the income or profits derived from the unrealised portions of my
estate, into three equal parts and to pay or apply one of such parts,
or so much thereof as my executors and trustees in their discretion
deem advisable, in or towards the support, maintenance and education
of each of my children until they respectively attain the age of twenty-
five years, or until the period fixed for the distribution of the capital
of my estate, whichever event shall last happen, provided that any
portion of any child’s share not required for his or her support,
maintenance and education shall be re-invested by my said Executors
and Trustees and form part of the residue of my estate given and 40
bequeathed to such child.

(F) After the death or re-marriage of my wife whichever event
shall first happen, to divide the residue of my estate equally between
such of my three children as shall attain the age of twenty-five years,
as and when they respectively attain that age, provided that if any
of said children shall have died before the period of distribution
arrives, leaving a child or children, such children shall take the share
in my estate which his or her parent would have taken had he or she
survived the period of distribution, if more than one in equal shares.
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3. On the 1st day of January, 1917, the sole beneficiaries interested
in the residuary estate and the income or profits therefrom were Iva
McMartin, widow of the said Duncan McMartin, deceased, and Allen A.
McMartin, Melba McMartin and Duncan McMartin, children of the said
deceased, and all said beneficiaries then resided in the City of New York
in the State of New York and had so resided for some time prior to said
1st day. of January, 1917.

4. The said Iva McMartin, widow of the said Duncan McMartin,
deceased, remarried on or about the Fourth day of March, 1925, and

10received on or about that date the sum to which she became entitled

upon such remarriage and thereafter ceased to have any further interest in
the residuary estate or in the income or profits therefrom, and from and
after the date of the remarriage of the said Iva McMartin, the said three
children of the said deceased became and still are the sole beneficiaries
and persons interested in the residuary estate or the income or proflts
derived therefrom. .

5. At all times material to the question involved in this Appeal, the
said Allen A. McMartin, Melba McMartin and Duncan McMartin, children
of the said Duncan McMartin, deceased, have resided in the City of New

26 York or elsewhere in the United States of America with the exception that

30

40

the said Allen A. McMartin took up his residence in the City of Montreal
in the Province of Quebec in the year 1926 and has since continued to
reside there.

6. The said Allen A. McMartin attained the age of twenty-five years
on the 4th day of November, 1928, the said Melba McMartin (now Melba
McMartin Orr) attained the age of twenty-five years on the 8rd day of
March, 1930, and the said Duncan McMartin attained the age of twenty-
one years on the 17th day of February, 1930.

7. By Notice of Assessment dated the Ist day of March, 1930, the

Appellant was assessed for Income Tax upon the undistributed income

from said residuary estate as follows :—
Year Taxable Income Tax
1917 ... § 6,508 94 $ 40 18
1918 ... 45,378 57 3,469 16
1919 ... 57,766 57 8,152 87
1920 ... 90,167 28 20,394 78
1921 ... 166,896 28 62,508 50
1922 ... o 205,433 09 85,438 34
1928 ... ... 178,086 85. 66,119 16
1924 ... . 222,788 25 96,372 10
1925 ... oe 271,469 55 97,321 29
1926 ... . 352,884 04 121,068 95
1927 ... ... 436,480 86 139,366 65
1928 ... ... 392,875 10 122,649 04

8. The Notices of Assessment referred to in the preceding paragraph
were the first and only notices served upon the Appellant in respect of the
income from the undistributed portion of the residuary estate, although

- the returns required to be made by the executors and trustees had heen

In the
Exchequer
Court of
Canada.

No. 1.
Statement
of Claim,
11th April,
1931
—continued.
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In the  regularly filed from year to year in accordance with the provisions of the
Exchequer  Income Tax Act.
%?;‘"Zd?if 9. Notices of Appeal dated the 28th day of March, 1980, against the
anaad. o ssessment for each of the said years were duly served upon the Minister,
No. 1.  which Assessments were affirmed by the Minister by Notice dated the
Statement  11th day of November, 1930. Notice of Dissatisfaction dated the 31st
(l)itglﬁm;ﬂ day of December, 1930, was given by the Appellant and the Reply of the
1931 Pril, . Minister dated the 7th day of January, 1931, was given denying the facts
eontinued.  3lleged and confirming the said Assessment.
The Appellant submits that the said Assessments are wrong upon 19
the grounds set out in the Notices of Appeal and Notices of Dissatisfaction,

which grounds are as follows :—

(1) There is no authority under the Income War Tax Act for the
imposition of such a tax.

(2) The income sought to be taxed is not held for the benefit of un-
ascertained persons or of persons with contingent interests.

(3) No tax is payable in respect of any portion of the undistributed
income which is held in trust for non-residents of Canada.

(4) The Executors and Trustees are not persons taxable within the
meaning of the Income War Tax Act. 20

"(5) The beneficiaries are not persons taxable within the meaning
of the Income War Tax Act.

(6) It would be inequitable and unjust at this date to impose a tax
even if otherwise payable.

The Appellant further submits that this Appeal be allowed and the
said Assessments should be set aside with costs.

JAMES Y. MURDOCH,

603 Royal Bank Building,
2-8, King Street Hast,
Toronto 2, Ontario, 30

Solicitor for the Appellant.

No. 2. No. 2.
Statement
of Defence,
18th July, Statement of Defence.
1931.

Filed the 18th day of July, A.D. 1931.

The Respondent, in reply to the Appellant’s Statement of Claim—

1. Admits paragraphs 1, 2, 8, 5, 6, 7 and 9.

2. Admits paragraph 4 but states further the possibility of grand-
children being interested in the residuary estate as well as the three
children.

3. Denies paragraph 8 and all submissions following paragraph 9. 40
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And the Respondent further states—

1. That John B. Holden, one of His Majesty’s Counsel, resident at
the City of Toronto, in the Province of Ontario, is the sole surviving
trustee named in the last will and testament of the late Duncan McMartin,
of the City of Montreal, in the Province of Quebec, the said will bearing
date the 24th day of April, 1914, and the said trustee was and is a person
within the meaning of the said Act as amended, resident in Canada, and
is liable to taxation thereunder.

2. That the said trustee of the estate of the late Duncan McMartin
filed returns of the income of the estate for the periods 1917 to 1928
inclusive.

8. That the said trustee was and is liable to tax in respect of such
income as if such income (the amount of which is not in dispute) were
the income of an unmarried person, in accordance with the provisions of
the said Act and particularly subsection six of section three of the Income
Nar Tax Act as enacted by section four of Chapter 49, 10-11 George V,
and section sixteen, subsection one thereof (now R.S.C. 1927, section
eleven).

4.) That in accordance with the provisions of the said Act there was

20 assessed and levied by Notices of Assessment bearing date the 1st March,

30

40

1930, taxes upon and in respect of the said incomes for each of the several
years mentioned, which said income was and is * accumulating in trust
for the benefit of unascertained persons or persons with contingent
interests.”

5. That the taxes assessed and levied were in the sums set forth in
the Appellant’s Statement of Claim, paragraph numbered 7.

6. That from the said taxes so assessed and levied the trustee appealed.

The Respondent therefore claims—

(a) That John B. Holden, as trustee of the estate of Duncan
McMartin, was and is a person, resident in Canada, within the
meaning of the said Act;

(8) That the trustee of the said estate is liable under the provi-
sions of the said Act for Income Tax in respect of the income of the
estate for the years in question ;

(c) That the trustee of the said estate is liable for Income Tax
in respect of the income thereof * accumulating in trust for the
benefit of unascertained persons or persons with contingent interests
. as if such income were the income of an unmarried
person” in accordance with section 4, Chapter 49, 10-11 George V,
and section 16, subsection 1 thereof ;

() That the appeals of the Appellant be dismissed ;

() That the assessments be confirmed ;

(¥) The costs of this appeal ;

(¢) Such further aud other relief as the nature of the case may

require.
Dated at Ottawa this 18th day of July, A.D. 1981.

C. F. ELLIOTT,
of Counsel for the Respondent.

In the
Exchequer
Court of
Canada.

No. 2.

Statement
of Defence,
18th July,
1931
—continued.
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No. 3.
Reply.

Filed the 7th day of August, 1981, pursuant to the Order of Arnold
A. Duclos, Deputy Registrar, dated the 14th day of March, 1931.

1. The Appellant denies all the allegations contained in the Respon-
dent’s Statement of Defence except as are herein expressly admitted and
puts the Respondent to the strict proof thereof.

2. The Appellant admits the allegations contained in paragraphs 2,
5 and 6 on page 2 of the Respondent’s Statement of Defence.

3. In reply and in denial of Paragraph 2, page 1, of the Respondent’s 10
Statement of Defence, the Appellant repeats the allegations contained
in Paragraph 2 of the Statement of Claim. .

4. The Appellant denics that he is a person within the meaning of
the said Act as amended resident in Canada and liable to tax in respect
of such income or that such income is * accumulating in trust for the
benefit of unascertained persons or persons with contingent interests ”’ as
is alleged in paragraphs 1, 3, and 4 of second part of the Respondent’s
defence herein and by way of reply repeats paragraphs 2 to 9 inclusive
of the Statement of Claim herein.

JAMES Y. MURDOCH, 20
603, Royal Bank Building,
2 to 8, King Street East,
Toronto 2, Ontario,
Solicitor for the Appellant.

No. 4.
Statement of facts agreed upon by Counsel for both parties.

1. The Appellant is the sole surviving Executor and Trustee of the
Last Will and Testament of Duncan McMartin bearing date the 24th day
of April, 1914.

2. That the said Duncan McMartin died on the 2nd day of May, 1914, 30
at the City of Toronto, in the Province of Ontario, but was domiciled
in the City of Montreal, Province of Quebec.

3. After sundry bequests which are not involved in this appeal, the
said deceased gave directions by his said Last Will and Testament for
the sale and conversion of his residuary estate, the investment of the
balance of the proceeds of such sale and conversion and as to the disposition
to be made of the income derived from such investments, or the income
or profits from the unrealised portions of the said Estate, which directions
are to be found in Paragraph 9 of the said last Will and Testament which
is as follows :— 40

9. I give, devise and bequeath all the rest, residue and remainder
of my estate both real and personal to my executors and trustees



7

hereinafter named upon the following trusts, namely : (a) to sell
and convert the same into money (except my shares in Canadian
Mining and Finance Company Limited) as soon after my death as
they in their absolute discretion deem it advisable.

(8) To pay out of the proceeds of such sale and conversion the
legacies given by this my Will including the said legacy to my wife
of one hundred and fifty thousand dollars ($150,000) should same
become payable.

(c) To invest and keep invested the balance of the proceeds of

10 such sale and conversion in such investments as trustees are by the
Laws of the Province of Ontario permitted to invest trust funds.

(p) To pay out of the income derived fron such investments or
the income or profits from the unrealised portions of my estate, the
said annuity of twenty-five thousand dollars ($25,000) a year to
my wife.

(E) To divide the balance of the income from such investments
or the income or profits derived from the unrealised portions of
my estate, into three equal parts and to pay or apply one of such parts,
or so much thereof as my executors and trustees in their discretion

20 deem advisable, in or towards the support, maintenance and education
of each of my children until they respectively attain the age of
twenty-five years, or until the period fixed for the distribution of the
capital of my estate whichever event shall last happen, provided that
any portion of any child’s share not required for his or her support,
maintenance and education shall be re-invested by my said Executors
and Trustees and form part of the residue of my estate given and
bequeathed to such child.

(¥) After the death or remarriage of my wife, whichever event
shall first happen, to divide the residue of my estate equally between

80 such of my three children as shall attain the age of twenty-five years,
as and when they respectively attain that age, provided that if any
of the said children shall have died before the period of distribution
arrives, leaving a child or children, such children shall take the
share in my estate which his or her parent would have taken had
he or she survived the period of distribution, if more than one in
equal shares.

4. On the 1st day of January, 1917, there were then living, Iva
McMartin, Widow of the said Duncan McMartin, deceased, and Allen A.
McMartin, Melba McMartin and Duncan McMartin, children of the said

40 deceased, all of whom resided in the City of New York and had so resided
for some time prior to the 1st day of January, 1917. The said deceased
left no other child, or any child or children of any deceased child, him
surviving.

5. That Iva McMartin, Widow of the said Duncan McMartin, deceased,
remarried on or about the 4th day of March, 1925, and received on or
about that date the sum to which she became entitled on such re-marriage
and thereafter ceased to have any further interest in the residuary estate
-or in the income or profits therefrom.

6. The said Allen McMartin continued to reside in the City of New

a B

In the
Eaxchequer
Court of
Canrada.

No. 4.
Statcment of
facts agreed
upon by
Counsel for
both parties,
14th October,
1931
—continued.
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In the York or elsewhere in the United States of America until January, 1926, at
%f:uhgﬁ;’ which date he took up his residence in the City of Montreal, Province of
Canada. Quebec, and has since resided there. The said Melba McMartin and
J— Duncan Martin have continued to reside in the City of New York or
No. 4.  elsewhere in the United States of America and are still residing there.

?::::n:g;gf 7. That the said Allen A. McMartin attained the age of twenty-five
upon by years on the 4th day of November, 1928, and that the said Melba McMartin
Counsel for  (now Melba McMartin Orr) attained the age of twenty-five years on the

both parties, 8rd day of March, 1980, and -the said Duncan McMartin attained the age

iggli October, of twenty-one years on the 17th day of February, 1930. 10
—condinued. 8. That the said Allen A. McMartin was married on or about the

29th day of August, 1923, and there is no issue of such marriage; the
said Melba McMartin was married to Leander Lee on the 20th day of
September, 1922, and Melba Lee born 23rd May, 1928, is the only issue
of such marriage; the said Melba McMartin and Leander Lee were
divorced and the said Melba McMartin was again married to T. W. Orr
on the 28th day of October, 1929, and there is no issue of such marriage ;
the said Duncan McMartin was married on or about the 1st day of July,
1981, and there is no issue of such marriage.

9. By Notice of Assessment dated the 1st day of March, 1930, the 20
Appellant was assessed for Income Tax upon the undistributed income,
not used in the maintenance of the children under clause (E) in paragraph
9 of the will, from said residuary estate as follows :—

Year Taxable Income Tax
1917 .. $ 6,508 94 S 40 18
1918 45,8378 57 3,469 16
1919 57,766 57 8,152 87
1920 ... 90,167 28 20,394 78
1921 oo . ees ... 166,896 28 62,508 50
1922 ... .. 205,433 09 85,438 34 30
1928 ... ... 178,036 85 66,119 16
1924 ... .. 222,788 25 96,372 10
1925 .. 271,469 55 97,321 29
1926 ... ... 852,884 04 121,063 95
1927 ... ... 436,480 86 139,366 65
1928 392,875 10 122,649 04

10. The Notices of Assessment referred to in the preceding paragraph
were the first and only notices served upon the Appellant in respect of the
income from the undistributed portion of the residuary estate, although
the returns required to be made by executors and trustees had been 40
regularly filed from year to year in accordance with the provisions of the
Income Tax Act. Notices of Appeal dated the 28th day of March, 1930,
against the assessment for each of the said years were duly served upon
the Minister, which assessments were affirmed by the Minister by Notice
dated 11th day of December, 1930. Notice of Dissatisfaction dated the
31st day of December, 1930, was given by the Appellant and the Reply
of the Minister dated the 7th day of January, 1931, was given denying the
facts alleged and confirming the said Assessment. All the said Notices
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and/or proceedings being in accordance with the Provision of the Income
War Tax Act, 1917, Chapter 28.

11. That attached hereto is a true copy of the Letters Probate of the
Last Will and Testament of the said Duncan McMartin deceased.

Dated at Toronto this 14th day of October, A.D. 1931.

JAMES Y. MURDOCH,
Solicitor for the Appellant.

C. F. ELLIOTT,
Solicitor for the Respondent.

10 Letters Probate of the Last Will and Testament of Duncan MeMartin

deceased.

Canada (Royal Arms) Province of Ontario

In His Majesty’s Surrogate Court of the County of York

No. 31652.

Be it known that on the Fourteenth day of July, A.D. 1914 the last
Will and Testament of Duncan McMartin deceased, who died on or about
the Second day of May, A.D. 1914 at Toronto, and who at the time of
his death had no fixed place of abode within the Province of Ontario
but died leaving property in said Province to be administered was proved
20 and registered by John McMartin, of the Town of Cornwall, in the County
of Stormont, Esquire, Louis Henry Timmins, of the City of Montreal,
in the Province of Quebec, Esquire, and John Bell Holden, of the City
of Toronto, in the County of York, Barrister-at-law, the Executors named
in the Will a true copy of which last Will and Testament being hereunder
written.

And be it further known that on the twenty-sixth day of May, in the
year of our Lord one thousand nine hundred and sixteen the said last
Will and Testament of the said Duncan McMartin deceased, was proved
and registered in His Majesty’s Surrogate Court of the County of York,
30 and that the administration of all and singular the property of the said
deceased situate within the Province of Ontario and any way concerning
his Will was granted by the aforesaid Surrogate Court to John McMartin,
Louis Henry Timmins and John Bell Holden, the executors named in the
Will, they having been first sworn well and faithfully to administer the
same by paying the just debts of the deceased and the legacies contained
in his Will so far as they are thereunto bound by law and by distributing

a B2
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Elnh the  the residue (if any) of the property according to law and to render a just
wchequer  and true account of their executorship whenever thereunto lawfully

Court of .
Canada.  TeQuired. _
‘ ARTHUR F. WALLIS,

Lot tl;TO- 4. Registrar of the Surrogate Court

T8

Poctrs (Seal) of the County of York.

f the Last . . cps .

%Vill ‘:nd g This grant is made upon the condition that no portion of the assets
Testament of Shall be distributed or paid during the war to any beneficiary or creditor
Duncan who is a German, Austro-Hungarian, Turkish or Bulgarian Subject or 10
ldv{;:]:{&?dm other alien enemy wherever resident, or to any one on his behalf, or to

1 4tha?1ul’y, or on behalf of any person resident in Germany, Austria-Hungary, Turkey

1914 or Bulgaria, or other enemy country of whatever nationality, without

_continued. the express sanction of the Crown, acting through the Treasury, and if
any distribution or payment is made contrary to this condition the
grant of Probate or Letters of Administration will be forthwith revoked.

ARTHUR F. WALLIS.

I, Duncan McMartin, of the City of Montreal, in the Province of
Quebec, Mine-Owner, hereby make and publish this my Last Will and
Testament. 20

1. I revoke all former wills and testamentary dispositions by me at
any time heretofore made and declare this to be my last Will and
Testament.

2. I direct that all my just debts and my funeral and testamentary
expenses be paid by my executors as soon after my death as possible.

3. I give and bequeath a legacy of ten thousand dollars ( $10,000) to
each of my sisters Mrs. Crimmins, Mrs. Archambault and Mrs. Phillips.

4. I give and bequeath a legacy of ten thousand dollars ($10,000) to
each of my brothers John (the elder of my two brothers of that name
sometimes known as Black Jack, Hugh and Angus.) 30

5. I give and bequeath to my niece Mrs. Sinclair a legacy of ten
thousand dollars.

5a. I give and bequeath to Annie Anderson, my wife’s youngest sister
the sum of ten thousand dollars, upon her attaining the age of twenty-one
years or marriage before that date.

6. I also give and bequeath the following legacies : To Allan Phillips
brother of Mrs. Sinclair a legacy of ten thousand dollars and to each of the
children of my brother Angus the sum of two thousand dollars and to
each of the children of Mrs. Crimmins the sum of two thousand dollars.

7. I give and bequeath to my wife all my household goods and 40
furniture wherever the same may be situate at the time of my death and I
also give to my said wife the sum of five thousand dollars ($5,000) in
cash to be paid to her as soon after my death as the condition of my
estate will permit. I also give, devise and bequeath to my wife an
annuity at the rate of twenty-five thousand dollars ($25,000) a year so
long as she remains unmarried and my widow such annuity to be paid
in equal sums quarterly commencing in three months from the date of
my death. In the event of the remarriage of my wife said annuity shall
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cease and I give and bequeath to her the sum of one hundred and fifty
thousand dollars ($150,000) to be paid to her upon her marriage or as soon
thereafter as my executors and trustees in their discretion deem wise and
the condition of my estate permits. The provisions made by this my
will for my said wife are to be in lieu of dower or thirds or or whatever
other interest she may otherwise by law be entitled to as my widow and
she shall elect and notify my executors and trustees in writing within
six months after my death whether she accepts the provisions of my will
in lieu of dower or thirds or other legal interest in my estate.

10 8. As to my shares in the Canadian Mining and Finance Company

" Limited, a Corporation Incorporated under the laws of the Province of
Ontario, of which Company 1 am a Director my executors and trustees
are not to sell the same until the youngest of my children attains the
age of twenty-one years, provided, however, that said shares or any
portion thereof may, with the written approval of a majority of the
Directors of said Company from time to time, be sold or otherwise disposed
of before such date if my executors and trustees in their absolute discretion
deem it advisable so to do.

9. I give, devise and bequeath all the rest, residue and remainder of

20 my estate both real and personal to my executors and trustees hereinafter
named upon the following trusts, namely :—

(a) To sell and convert the same into money (except my shares in
Canadian Mining and Finance Company Limited) as soon after my death
as they in their absolute discretion deem it advisable.

(8) To pay out of the proceeds of such sale and conversion the
legacies given by this my will including the said legacy to my wife of one
hundred and fifty thousand dollars ($150,000) should same become payable.

(c) To invest and keep invested the balance of the proceeds of such
sale and conversion in such investments as trustees are by the laws of the

30 Province of Ontario permitted to invest trust funds.

(D) To pay out of the income derived for such investments or the
income or profits from the unrealised portions of my estate, the said
annuity of twenty-five thousand dollars ($25,000) a year to my wife.

(r) To divide the balance of the income from such investments or the
income or profits derived from the unrealised portions of my estate, into
three equal parts and to pay or apply one of such parts, or so much
thereof as my executors and trustees in their discretion deem advisable,
in or towards the support, maintenance and education of each of my
children until they have respectively attained the age of twenty-five

40 years, or until the period fixed for the distribution of the capital of my
estate which ever event shall last happen, provided that any portion of
any child’s share not required for his or her support, maintenance and
education shall be re-invested by my said Executors and trustees and form
part of the residue of my estate given and bequeathed to such child.

(F) After the death or re-marriage of my wife, whichever event shall
first happen, to divide the residue of my estate equally between such of
my three children as shall attain the age of twenty-five years, as and when
they respectively attain that age, provided that if any of the said children
shall have died before the period of distribution arrives, leaving a child or

In the
Exchequer
Court of
Canada.

No. 4.
Letters
Probate
of the Last
Will and
Testament of
Duncan
McMartin
deceased,
14th July,
1914
—continued.
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In the  children, such children shall take the share in my estate which his or her

Eachequer  parent would have taken had he or she survived the period of distribution,

%‘Zm lof_ if more than one in equal shares.

10. T hereby authorise and empower my executors and trustees,

No. 4.  except as otherwise directed, to postpone the payment of any legacies
Letters given by this my will until such period exceeding one year as they in their
g“;ﬁgtiast absolute discretion deem advisable having regard to the condition of my
Wil and _ ©State. :

Testament of 11. I hereby authorise and empower my executors and trustees to
Duncan retain any existing investments I may have at the time of my death for 10
McMartin so long a period as they in their absolute discretion deem advisable, and
‘}Z:ﬁas']e‘%’ 1 also authorise and empower my executors and trustees to postpone for
1914 uly,  as long a period as they deem expedient the sale and conversion of any

= continued. Of my real or personal estate, and to vary any investments which may
from time to time be made by them. Until the sale and conversion of
my estate the profits or income from the unsold portions are to go in
the same manner as the income thereof would go if realised. My executors
and trustees shall not incur any responsibility by reason of the postpone-
ment of the sale and conversion of any portion of my estate in accordance
with the directions herein contained. I also authorise and empower my 20
executors and trustees to sell any real or personal estate either for cash
or upon terms of credit and upon such terms and conditions as they in
their absolute discretion deem prudent.

I hereby appoint the following persons as the executors and trustees
of this my Will, namely : John McMartin, my brother and co-director
in the Finance Company, Louis Henry Timmins of Montreal, and John
B. Holden of Toronto, Solicitor.

Dated at Toronto, Ontario, the 24th day of April, 1914.
(Signed) D. McMARTIN.

Signed, published and declared by the above named Testator, Duncan 30
McMartin, as and for his last Will and Testament in the presence of us all
being present at the same time, who at his request, and in his presence
and 1in the presence of each other have hereunto subscribed our names
as witnesses :—The following words have been written in on page are

* Sie named 5% “ A ”* I give and bequeath to Annie Alderson, my wife’s
youngest sister the sum of ten thousand dollars upon her attaining the
age of twenty-one years or marriage before that date. * To Allen Phillips,
brother of Mrs. Sinclair, a legacy of ten thousand dollars and to each of the
children of my brother Angus the sum of two thousand dollars and to each
of the children of Mrs. Crimmins the sum of two thousand dollars and the 40
following words on page five, * John McMartin, my brother and co-
director, in the Finance Company, Louis Henry Timmins of Montreal, and
John B. Holden of Toronto, Solicitor.

(Signed)  J. E. ErLriot, of Toronto, Physician and Surgeon.
K. C. MuLLEN, of Toronto, Nurse.
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In the

No. 5. Ezchequer

GMENT. Court of

FORMAL JUDGME Court of

IN THE ExXCHEQUER COURT OF CANADA. N_o——;

’ . Formal

Tuesday, the 20th day of October,” A.D. 1931. Todgment,

Present 20th October,
1931.

The Honourable Mr. Justice Audette.

In the Matter of the Income War Tax Act,
and

In the Matter of the Appeal of John B. Holden, of the City of Toronto,

10 in the Province of Ontario, sole surviving Executor and Trustee of

the Estate of Duncan McMartin, late of the City of Montreal, in the
Provinee of Quebec,

Appellant,
and
No. 12958

The Minister of National Revenue,
Respondent.

This Appeal having come on to be heard before this Court at its sittings at
Ottawa on the 14th day of October, 1981, in the presence of counsel for
20 both parties, upon hearing read the pleadings and the Statement of Facts
agreed upon by the Appellant and Respondent and what was alleged by
counsel aforesaid, and this Court having been pleased to direct that the
said appeal should stand over for judgment, and the same coming on this
day for judgment.
This Court doth order and adjudge that the appeal of the Appellant
herein be and the same is hereby allowed save as to the interest of Allen A.
McMartin which is to be assessed from the date he became a resident of
Canada, and the amount in this respect to be adjusted between the
parties, but failing the parties to so agree, leave is hereby reserved to
80 either party, upon notice, to apply to the Court for settlement thereof.
And this Court doth further order and adjudge that the Appellant
is entitled to recover from the Respondent the general costs of and
incidental to this appeal and that the question of costs with respect to the
issue regarding Allan A. McMartin be reserved.

By the Court,

(Signed) ARNOLD W. DUCLOS,
Certified a true copy Deputy Registrar.

(Sgd.) ArNoLp W. DucLos,
Deputy Registrar.
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14
No. 6.

Reasons for judgment of Mr. Justice Audette.
Coram,

AUDETTE, J.
Judgment rendered 20th October, 1931.

This is an appeal, under the provisions of The Income War Tax Act,
1917, and Amendments thereto, from the assessment of the Appellant,
for the years 1917 to 1928, both inclusive, on the income, received by
the Trustee of the above mentioned estate, undistributed and not used
in the maintenance of the children under Clause (E) in paragraph (9) of 10
the Admission of Facts filed herein.

At the opening of the hearing of this Appeal both parties, by their
respective counsel, filed the following Admission of Facts which reads as
follows, viz. :—

STATEMENT OF FACTS AGREED UPON BY THE APPELLANT AND
RESPONDENT FOR THE PURPOSES OF THE TRIAL OF THIS ACTION.

1. The Appellant is the sole surviving Executor and Trustee of the
Last Will and Testament of Duncan McMartin bearing date the 24th day
of April, 1914.

2. That the said Duncan McMartin died on the 2nd day of May, 1914 20
at the City of Toronto, in the Province of Ontario, but was domiciled in
the City of Montreal, Province of Quebec.

8. After sundry bequests which are not involved in this appeal, the
said deceased gave directions by his said Last Will and Testament for the
sale and conversion of his residuary estate, the investment of the balance
of the proceeds of such sale and conversion and as to the disposition to be
made of the income derived from such investments, or the income or
profits from the unrealised portions of the said estate, which directions
are to be found in paragraph 9 of the said Last Will and Testament
which is as follows :— 30

9. I give, devise and bequeath all the rest, residue and remainder
of my estate both real and personal to my executors and trustees
hereinafter named upon the following trusts, namely—

(a) to sell and convert the same into money (except my shares
in Canadian Mining and Finance Company Limited) as soon after
my death as they in their absolute discretion deem it advisable.

(B) to pay out of the proceeds of such sale and conversion the
legacies given by this my will, including the said legacy to my wife
of one hundred and fifty thousand dollars ($150,000) should same
become payable. 40

(c) to invest and keep invested the balance of the proceeds of
such sale and conversion in such investments as trustees are by the
Laws of the Province of Ontario permitted to invest trust funds.

(D) to pay out of the income derived from such investments
or the income or profits from the unrealised portions of my estate,
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the said annuity of twenty-five thousand dollars ($25,000) a year to _In the
my wife. Exchequer
(E) to divide the balance of the income from such investments %‘Zﬁ dgf
or the income or profits derived from the unrealised portions of my ’
estate, into three equal parts and to pay or apply one of such parts,  No. 6.
or so much thereof as my executors and trustees in their discretion Reasons for
deem advisable, in or towards the support, maintenance and education ﬂ;ig?en{: of
of each of my children until they respectively attain the age of Au;ietltlztme
twenty-five years, or until the period fixed for the distribution of the 29th October,
10 capital of my estate whichever event shall last happen, provided 1931
that any portion of any child’s share not required for his or her —continued.
support, maintenance and education shall be re-invested by my said
executors and trustees and form part of the residue of my estate
given and bequeathed to such child.
(¢) After the death or re-marriage of my wife, whichever event
shall first happen, to divide the residue of my estate equally between
such of my three children as shall attain the age of twenty-five years,
as and when they respectively attain that age, provided that if any
of said children shall have died before the period of distribution
20 arrives, leaving a child or children, such children shall take the share
in my estate which his or her parent would have taken had he or she
survived the period of distribution, if more than one in equal shares.

4. On the 1st day of January, 1917, there were then living Iva
McMartin, widow of the said Duncan McMartin, deceased, and Allan A.
McMartin, Melba McMartin and Duncan McMartin, children of the said
deceased, all of whom resided in the City of New York, and had so resided
for some time prior to the 1st day of January, 1917. The said deceased
left no other child, or any child or children of any deceased child, him
surviving.

30 5. That Iva McMartin, widow of the said Duncan McMartin, deceased,
re-married on or about the 4th day of March, 1925, and received on or
about that date the sum to which she became entitled on such re-marriage
and thereafter ceased to have any further interest in the residuary estate
or in the income or profits therefrom.

6. The said Allen McMartin continued to reside in the City of New
York or elsewhere in the United States of America until January, 1926, at
which date he took up his residence in the City of Montreal, Province of
Quebec, and has since resided there. The said Melba McMartin and
Duncan McMartin have continued to reside in the City of New York or

.40 €lsewhere in the United States of America and are still residing there.

7. That the said Allen A. McMartin attained the age of twenty-five
years on the 4th day of November, 1928, and that the said Melba McMartin
(now Melba McMartin Orr) attained the age of twenty-five years on the
3rd day of March, 1930, and the said Duncan McMartin attained the age
of twenty-one years on the 17th day of February, 1930.

8. That the said Allen A. McMartin was married on or about the
-20th day of August, 1923, and there is no issue of such marriage ; the
said Melba McMartin was married to Leander Lee on the 20th day of
September, 1922, and Melba Lee, born 28rd May, 1928, is the only issue

a (o]
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In the  of such marriage; the said Melba McMartin and Leander Lee were
%’“’h:t‘!“" divorced and the said Melba McMartin was again married to T. W. Orr
ourt of o the 28th day of October, 1929, and there is no issue of sugh marriage ;

Camada.  the said Duncan McMartin was married on or about the 1st day of July,
No. 8. 19381, and there is no issue of such marriage.
m”;&‘;’t’l{m& 9. By Notice of Assessment dated the 1st day of March, 1930, the
Mr Justice Appellant was assessed for Income Tax upon the undistributed income
Audette, not used in the maintenance of the children under clause () in paragraph
Ll’g;li October, 9 of the Will, from said residuary estate as follows : 4
—continued. Year Taxable Income Tax 10
1917 ... 6,508 94 40 18
1918 ... 45,878 57 3,469 16
1919 ... 57,766 57 8,152 87
1920 ... 90,167 28 20,394 78
1921 ... ... 166,896 28 62,508 50
1922 ... ... 205,433 09 85,438 34
1923 ... ... 178,036 85 66,119 16
1924 ... ... 222,788 25 96,372 10
1925 ... ... 271,469 55 97,321 29
1926 ... ... 352,884 04 121,063 95 20
1927 ... ... 436,480 86 139,366 65
1928 ... ... 892,875 10 122,649 04

10. The Notices of Assessment referred to in the preceding paragraph
were the first and only notices served upon the Appellant in respect of the
income from the undistributed portion of the residuary estate, although the
returns required to be made by executors and trustees had been regularly
filed from year to year in accordance with the provisions of the Income
Tax Act. Notices of Appeal dated the 28th day of March, 1930, against,
the assessment for each of the said years were duly served upon the
Minister which assessments were affirmed by the Minister by notice dated 30
the 11th day of November, 1930. Notice of Dissatisfaction dated the
31st day of December, 1930, was given by the Appellant and the Reply
of the Minister dated the 7th day of January, 1981, was given denying
the facts alleged and confirming the said assessment. All of the said
Notices and/or proceedings being in accordance with the provisions of
the Income War Tax Act, 1917, Chapter 28, Section 1.

11. That attached hereto is a true copy of the letters probate of the
last will and testament of the said Duncan McMartin deceased.

The Respondent, by his statement in defence, avers and claims,
among other things (a) that the Trustee Holden is a person and resides 40
in Canada ; (B) that the trustee under the provisions of the Act, is liable
in respect of the income in question ; and (c) that the trustee is liable for
Income Tax in respect of the income thereof *“ accumulating in trust for
the benefit of unascertained persons or persons with contingent interests

. 'as if such income were the income of an unmarried person” in
accordance with section 4, chapter 49, 10-11 Geo. V, and section 16, sub-
section 1 thereof. This section is now section 11, chapter 97, R.S.C. 1927.
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As I had already occasion to say in the case of The Royal Trust In the
Company v. the Minister of National Revenue, (1930) Ex. CR. 172, Bdchequer
reversed on appeal to the Supreme Court of Canada, (1931) 8 D.L.R. 474, %‘;%f
the respondent, in his contention, seems to overlook the provision of / '
section 4 which enacts as a condition precedent to any taxation being  No. 6.
levied, that the person so taxed must be a resident of Canada (see now Reasons for
sections 9 and 11 R.S.C., 1927, which came into force on the 1st February, judgment of

1928) Mr. Justice

' epe c ) 5y = Audette,

The definition of the word ‘ person ” in the Act of 1917 (see now 39th October,

10 subsection (H) of section 2, R.S.C. 1927, Ch. 97) reads as follows :— 1931
—continued.

“ Person ”’ means any individual or person and any syndicate,
trust, association or other body and any body corporate.

While, in the view I take of the case, the interpretation of the word
“trust ” has no practical bearing, although raised by counsel, I wish to
say that this word * trust ” used as it is in that section does not mean a
trust such as that constituted by the will in question.

The word * trust >’ defined in that section must be read under the
rule of interpretation, generally known as ejusdem generis rule or the rule
noscitur a soctis. That is, when several words are followed, as here, by

90 & general expression (such as ‘ or other body and any corporate body ™)
that expression is not limited to the last particular unit of the group ; but
applies to them all.  Great Western Railway Company v. Swindon, (1884) 9
A.C. 608, Craies on Statute Law, 3rd Ed. 162. :

This rule of construction was thus enumerated by Lord Campbell, in
R. v. Edmundson (1859) 28 L.J.M.C. 218: “1I accede to the principle
laid down in all the cases which have been cited, that, when there are
general words following particular and specific words, the general words
must be confined to things of the same kind as those specified.”

The word “ Trust ” used in section 2 should be interpreted to mean

30 a corporate or other body, a trust association or merger, combination of
companies or interest created for the purpose of carrying on Trust business.

In a trust created by a will, the trustee is bound to hold the property
for the benefit of another, the cestui que trust.

Now the respondent further contends that the tax in question in this
case is leviable under subsection 6 of section 8 of the Income War Tax Act,
1917, as amended by section 4 of 10-11 Geo. V, Chapter 49, which reads
as follows (see now section 11 R.S.C. 1927) :—

11. The income, for any taxation period, of a beneficiary of any

estate or trust of whatsoever nature shall be deemed to include all
40 income accruing to the credit of the taxpayer whether received by
him or not during such taxation period.

2. Income accumulating in trust for the benefit of unascertained
persons, or of persons with contingent interests shall be taxable in the
hands of the trustee or other like person acting in a fiduciary capacity
as if such income were the income of an unmarried person.

What is sought to be subjected to taxation in this case is not
the actual property of the trustee, but is the income of the beneficiary of
.a trust. While if such income were liable to taxation, it would be payable

a c 2
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~_In the in the hands of the trustee, yet, on the other hand, the trustee cannot
%f;?:tq’;;’ be made liable therefor if the beneficiary, for any reason, is not taxable
Canada, Under the Act.
In the present case—with the exception of one beneficiary who resides
No. 6.  in Canada since 1926—it may be said that they are not resident in Canada,
Reasons for g condition which, as I read the Act, is made a condition precedent to any
judgment of * tgyation thereunder.

ﬁag;::fwe Section 4 of the Act, as amended, provides that the taxation shall
20th October, be levied only upon persons residing in Canada. Section 9, Chapter 97,
1931 R.S.C. 1927, re-enacts the same provision in a more comprehensive 10

—oontinued.  manner and may be referred to for the present purpose. This legislation
would seem to have been inspired by the well-known doctrine that movable
property, under the Civil Law, is governed by the laws of the domicile of
the owner. Mobilia sequntur personam and that Parliament has no extra-
territorial power of taxation. See also London and South American
Investment Trust v. British Tobacco Company (Australia) Ltd., (1927)
Ch. D. 107.

The corpus of the trust in this case, as well as the income derived
therefrom, are not the property of a resident in Canada. A foreigner who
is a shareholder of a Canadian company rcceives his dividend, but is not 20
subject to taxation of the same if he does not reside in Canada. It is
admitted by paragraph 4 of the above recited admission that all the
beneficiaries reside in the City of New York, U.S. excepting Allen McMartin
who resides in Montreal since 1926 and who would be subject to the
taxation from that date. ‘

Under section 11, the trustee, who acts in a fiduciary capacity, is
merely the channel through which the income of a beneficiary residing
in Canada is duly taxed. This section does not purport to establish a
taxation against any new person. The subject matter mentioned in
sections 9 and 11 does not come into operation unless a person residing in 30
Canada has first been found. There cannot be taxation unless this
imperative provision of residence in Canada is first ascertained.

Before a condemnation to pay a tax is made, a clear and unambiguous
enactment must first be found. The onus is upon the Crown to show
that the defendant comes clearly within the taxing provision, and that the
Court should not go beyond the literal meaning of the words used in their
plain and ordinary sense. Can. Ency. Digest, Vol. 10, pp. 267-268.

There are in this Taxing Act (sec. 9) words amounting to negative
words prohibiting the taxation of the income of persons who do not reside
in Canada. This enactment therefore makes it inconsistent with any 40
contention that a non-resident’s income may be taxed under sec. 11.
This section 9 determines and defines where the incident of taxation rests
or falls.

If in one section of a statute imposing taxation there are express
words which in their plain or literal meaning disclose an exemption from
taxation of the income of non-residents in Canada, and there are also
words of ambiguous import in another section of the same statute which
might be construed as displacing the exemption—these latter words are
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not sufficient to rebut the intention to exempt non-residents as expressed _In the
in the former section. %’”""’:;1“‘3"
If a charge is imposed upon a person it must be so imposed in clear Czumdzf
and express terms and not left to implication. -
In the present case the general clause of the Act (section 9) makes it  No. 6.
a condition precedent to taxation to be a resident in Canada. There Reasons for
cannot be taxation unless this imperative provision of residence in Canada ﬂig?"’;'f of
is first ascertained. The test of liability is residence in Canada, that Au&et:z 18
prevails all through the Act. 20th October,
10 The case of Williams v. Singer, 7 Rep. of T.C. 899 is not apposite in 1931
that there is special legislation in England covering a case like the present —confinued.
one which does not exist in Canada. That case is decided upon a statute
which reads as follows : ‘ For and in respect of the annual profits or gains
arising or accruing to any person whatever, whether a subject of Her
Majesty or not, although not resident within the United Kingdom, etc. . .”
This legislation is possible in England because the tax is there payable
at the source. Failing the Parliament of Canada passing such legislation,
such tax is not payable by a non-resident of Canada.
In the case of Kent v. The King (1924), S.C.R. 389, it was held that—

20 Section 155 of the Taxation Act R.S.B.C. (1911) c. 222, as re-
enacted by sec. 25 of ¢. 89 (1918) has not the effect of making taxable
an income of non-residents, as well as the income of residents derived
from the working of mines. The words therein as provided in Part I
have reference not only to the manner and machinery of taxation of
income, but also as to the persons to be taxed ; and by Part I, the
non-residents are expressly not assessable to Income Tax.”

Now, coming to the consideration of the case under section 11 of the
taxing Act, it will be necessary to ascertain the actual position, under the
will, of the parties sought to be taxed.

30 The income under clause () after being used for the payment of a
certain amount, is divided into three equal parts, such part being assigned
and earmarked to each individual, A. B. and C. individually. Then out
of such respective amount—after having set apart and used what was
thought adequate for the support, maintenance and education of each
child, respectively—the portion or balance (which is the amount sought
to be taxed in the present case) of such income so divided in three parts
respectively and which are not required for the support, maintenance
and education, is re-invested by the Trustee and in the language of the will,
is given and bequeathed to such child, an individual gift and bequeath to

40 each individual child, in whom such amount becomes vested.

Therefore, such fund or revenue cannot be called, under section 11,
an income accumulating for the benefit of unascertained:- persons or
persons with contingent interest ; because each participant is named, the
fund is earmarked and is given and bequeathed to such individual by the
deceased testator.

There remains no uncertainty as to the ownership of such income.
It is the absolute property of each individual named in the will and thereby
left to him. It is not the case of an unascertained beneficiary.
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In the The intention of the testator is quite manifest and unambiguous.
%ﬁh;qz;f Now clause (F) of the will deals with the division of the capital which

. Camada. 15 now sought to be here taxed. That clause (F) only deals with the

- distribution to be approached as a matter of law under clause () whereby

- No. 6.  the income in question has been vested in the children. For proper

Reasons for  jnterpretation of the will, the whole of it must be considered and looked
judgment of 44 hefore passing upon any segregated clause.

ﬁag;;:fice Where the income is by the will given for the maintenance, etc., the
20th October, presumption is obviously in favour of vesting. There is in this respect no
1931 gift over of such income in case the children died. And the postponement 1o

—continued.  of the distribution by clause (¥) is for the benefit of the estate and in the
present case it is obviously done for the benefit of the wife until her death
or remarriage. And that again is a presumption in favour of vesting,
since it was to let in the wife’s interest. The postponement until the
children attain the age of 25 is simply a postponement of the time of
payment and does not interfere with the question of vesting.

Furthermore, there is the provision that the child or children of a
deceased child should take the parent’s share and that again supports the
contention for vesting, since it becomes a divesting of that share in favour
of the issue. 20

Moreover, one must not overlook the fact that this maintenance is
not out of the general fund or residue, it is not a general maintenance ;
but an individual one out of an amount set aside and bequeathed to each
child. After a certain amount is paid from the general revenues, the
children get their three-partite share, use a certain amount for maintenance
and the balance thereof is invested and given and bequeathed to each
child respectively.

The facts of this case are different from that of the McLeod Case
(1925), Ex. C.R. 105; (1926) S.C.R. 457, and also different from those
in the case of The Royal Trust Case (1930), Ex. C.R. 172 ; (1931) 38 D.L.R. 30
474.

The following authorities may be referred to in support of the question
of * vesting ’’ as above mentioned :—

Williams, on Executors, 12th Ed., pp. 795 to 797, 800. Halsbury,
28 pp. 797 et seq. At page 798 it is said ‘“ in cases of doubt, the pre-
sumption is in favour of the early vesting of the gift at the testator’s
death . . . and it is presumed that the testator intended the gift
to be vested, subject to being divested, rather than remain in suspense.”

Then there is a very apposite case to the one in question, Phipps v.
Ackers, 9 Clark and Finnelly 588, a case wherein the House of Lords 40
requested the opinion of the Common Law judges, wherein it was held
that an equitable estate in fee in lands vested immediately on the testator’s
death, liable to be divested in the event of the heir dying under 21 without
leaving issue of his body.

In re Bartholomew, 1, McNaughton & Gordon R. 854, it was held
the words ““ to whom I give and bequeath’ constituted a direct gift.

See also Williams v. Williams, (1907) 1 Ch. Div. 180, at 183; re
Gosselin, (19038) 1 Ch. Div. 448; Harts trusts de G. & J. 195; in re
Usher, (1922) 2 Ch. Div. 321 ; Foz v. Fox, L.R. 19 Eq. 286; Booth v.
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Booth, 4 Vesey Jr. 899; in re Wrey, 30 Ch. Div. 507; Jarman, on In the
Wills, 7th Ed., Vol. 2, 1402 at 1403 ; Davies v. Fisher, 5 Bevan, 201. Bachequer
A just appreciation of the circumstances and facts of the case fails C‘;“md‘;f
to bring the Appellant within the scope of the statute for imposing a tax —_
upon them. There is no equitable construction of a taxing statute in  No. 6.
favour of the Crown, the exact meaning of the words used in the Act Reasons for
must be adhered to. Partington v. Attorney-General, (1869) L.R. 4 H.L. ﬁrdzﬁ:tticgf
100 at 122. .
The word ““ income *’ must not be regarded loosely, the words as used Q&ief)t:gober,
10in the taxing Act must be read in conjunction with the meaning of the 1931
words used in the context. See per Halsbury, I..C., in Y. and P. Main —continued.
Sewerage Board v. Bensled, (1907) A.C. 264.
There will be judgment allowing the appeal and with general costs—
declaring and adjudging that the fund sought to be taxed herein is
absolutely vested in well known beneficiaries without any contingent
interest and that such beneficiaries being admitted not to be residents
in Canada are not liable to be taxed ; with, however, this qualification
that as Allen McMartin resided in New York until January, 1926, when
from that date he took up his residence in the City of Montreal, Canada,
20 he will from such date be liable to the present taxation, the amount of
which can be adjusted between the parties; failing, however, such
adjustment, leave is hereby reserved to either party, upon notice, to apply
to the Court for the settlement of the same. The question of costs as
between this issue of the respondent and Allen McMartin from January,
1926, is hereby reserved.

No. 7. In the
Notice of Appeal. ‘Z‘éﬁ:ﬁ’ﬁ?
30 In the Supreme Court of Canada. Canada.
In the Matter of the Income War Tax Act N No. 7.
d otice of
an Appeal,

In the Matter of the Appeal of John B. Holden, of the City of Toronto, 24th October,
in the Province of Ontario, sole surviving trustee of the estate of 1931.
Duncan McMartin, late of the City of Montreal, in the Province of

Quebec.
Between
The Minister of National Revenue ... (Respondent) Appellant,
and
40 John B. Holden, sole surviving executor and trustee of the estate of
Duncan McMartin (Appellant) Respondent.

Take notice that the Minister of National Revenue, the above-named
Appellant, is dissatisfied with the Judgment in this cause pronounced by
the Honourable Mr. Justice Audette in the Exchequer Court of Canada
on the 20th day of October, A.D. 1981, wherein the appeal of the said
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In the  John B. Holden, sole surviving trustee of the estate of Duncan McMartin,
2*1;2::"; from the Income Tax assessments levied against the estate for the years,
Canada. 1917 to 1928, both inclusive, was allowed, and hereby appeals to the

— Supreme Court of Canada from the said Judgment.

Not;\ig.oz' Dated at Ottawa this 24th day of October, A.D. 1931.
Appesl, W. S. FISHER,
24th October, Solicitor for the Minister of National Revenue.
1931 To the Registrar of :
—continued. The Supreme Court of Canada,
And to the Registrar of 10
The Exchequer Court of Canada,
And to Messrs. HoLDEN & MuURDOCH,
Barristers, ete.,
Toronto, Ontario,
Solicitors for the Respondent.
And to S. R. Broaproor. Esq.,
Barrister, ete.,
Ottawa, Ontario,
Agent for Respondent’s Solicitors.
No. 8. -
Noticg of No. 8. 20
g?;:;l Notice of Cross-Appeal.
4th November, Take notice that John B. Holden, sole surviving Executor and
1931. Trustee of the Estate of Duncan McMartin, intends, upon the hearing of

this appeal from the judgment in this cause pronounced by the Honourable
Mr. Justice Audette in the Exchequer Court of Canada on the 20th day
of October, 1931, to contend that the decision should be varied by striking
out of the said judgment the following words * save as to the interest of
Allen A. McMartin which is to be assessed from the date he became a
resident of Canada and the amount in this. respect to be adjusted between
the parties, but failing the parties to so agree leave is hereby reserved 30
to either party upon notice to apply to the Court for the settlement
thereof,” and hereby cross-appeals with respect thereto to the Supreme
Court of Canada from the said judgment.

Dated at Toronto this 4th day of November, A.D. 1931.

(Signed) JAMES Y. MURDOCH,
603, Royal Bank Building,

To the Registrar of 2-8, King Street East,
The Supreme Court of Canada, Toronto 2, Ontario,
And to the Registrar of Solicitor for the Respondent.
The Exchequer Court of Canada, 40

And to W. S. FISHER,
Barrister, ete., Ottawa, Ontario,
Solicitor for the Appellant.
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No. 9. In the
Supreme

Court o
Statement of Case. Camf

This is an appeal from the judgment of the Honourable Mr. Justice ™
Audette pronounced on the 20th day of October, A.D. 1931, allowing Statez?xént;

the appeal of the Respondent (Appellant in the Exchequer Court of of Case.
Canada) from the decision of the Honourable the Minister of National
Revenue given on the 11th day of December, A.D. 1980, and setting
aside the assessments herein dated the 1st day of March, 1930, for the
years 1917 to 1928, both inclusive, save as to the interest of Allen

10 McMartin which is to be assessed from the date when the said Allen
McMartin became a resident of Canada, the amount in this respect to be
adjusted between the parties, but failing the parties to so agree reserving
the right to either party, upon notice, to apply to the Court for settlement
thereof, the whole with general costs against the Minister of National
Revenue, but with the costs with respect to the issue regarding Allen
A. McMartin reserved.

No. 10.
No. 10.
Order dispensing with printing of parts of exhibits. Order dis-
pensing with
Monday the 9th day of November, A.D. 1931. printing of

20 Upon the application of the Appellant and upon hearing read the E:ﬁii;’:,

affidavit of William Stanley Fisher filed, and the consent of Counsel for 9thNovember,
both the Appellant and the Respondent ; 1931.
It is ordered that the printing of the documents hereinafter set
forth in the succeeding paragraph hereof, all which documents are
included in the certificate filed by the Minister of National Revenue, be
and the same is hereby dispensed with.
The following is the list of the documents referred to above—

1. The Income Tax Returns, forms T.1 and T.8, of the estate
of Duncan McMartin for the years 1917 to 1922, both inclusive, and
30 1924 to 1927, both inclusive ;
2. The Notices of Assessment for the years 1917 to 1922, both
inclusive, and 1924 to 1927, both inclusive ;
8. The Notices of Appeal for the years 1917 to 1922, both
inclusive, and 1924 to 1927, both inclusive.

It is further ordered that the printing of the Order of the Deputy
Registrar of the Exchequer Court of -Canada, dated the 14th day of
March, 19381, ordering that formal pleadings be filed, be and the same is
hereby dispensed with.

And it is further ordered that the costs of and incidental to this

40 application be costs of the appeal.
(Signed) J. F. SMELLIE,
' Registrar.

a D
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In the No. 11.

Supreme

%‘;“nﬁd‘;f Agreement as to contents of Appeal Book.

No. 11. The parties agree that the case on appeal to the Supreme Court of

Agreement as Canada shall consist of the following :—
to contents of

Appesl 1. Statement of Case.

Book, 2. Certificate and the following documents filed by the Com-
ll>3th Novem- missioner of Income Tax—

er, 1931.

(o) Income Tax Returns form T.3 (information returns) of
the estate for the years 1928 and 1928 ; Income Tax Returns
form T.1 (assessment returns) of the estate for the years 1928 10
and 1928 ; _

(8) The Notices of Assessment for the years 1923 and 1928
appealed against ;

(c) The Notices of Appeal for the years 1923 and 1928 ;

(p) The Decision of the Minister ;

() The Notice of Dissatisfaction ;

() The Reply of the Minister;

3. Pleadings.
4. Admission of Facts agreed to by both parties and filed at
the trial.
5. Exhibit produced at the trial (copy of the will of Duncan
McMartin deceased).
6. Formal judgment.
7. Reasons for Judgment.
8. Order dispensing with printing of certain exhibits.
9. Notice of Appeal by the Minister of National Revenue.
10. Notice of Cross-Appeal by the Executor of the Estate of
Duncan McMartin.
11. Agreement as to contents of case.
12. Certificate of the Registrar. 30
18. Certificate certifying case.
Dated the 13th day of November, A.D. 1931.

W. S. FISHER,
Solicitor for the Appellant.

S. RUPERT BROADFOOT,
Ottawa Agent for Respondent’s Solicitors.

No. 12. : No. 12.

Certificate of Registrar of Exchequer Court of Canada as to Appeal Book.
—November, 1931.

(Not Printed.) 40
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No. 13.
Certificate certifying Appeal Book—November, 1931.
(Not Printed.)

No. 14.
Factum of the Minister of National Revenue.

This is an appeal from the judgment of the Honourable Mr. Justice
Audette allowing the appeal of John B. Holden of the City of Toronto,
in the Province of Ontario, acting in his capacity as trustee under the
last will and testament of Duncan McMartin, late of the City of Montreal,

10 in the Province of Quebec.

The case came before the Exchequer Court by way of appeal from
the decision of the Minister of National Revenue affirming the assessments
(1917 to 1928 inclusive) levied against the trustee, as trustee under the
said will, upon the income received and accumulating in the hands of the
trustee.

The trust was formed at the death of the said Duncan McMartin
in 1914 under and by virtue of his last will and testament (Record p. 10)
and in particular paragraph 9 (see () and (F) ). (Record pp. 11-12.)

The trustee, John B. Holden, of the City of Toronto, Province of

20 Ontario (the respondent), sole surviving executor and trustee, was and
is a resident of Canada. The trustee was and is required to invest and
keep invested the corpus of the trust fund in such investments as trustees
are by the laws of the Province of Ontario permitted to invest trust
funds. (Agreed statement of facts, Record p. 6, line 83, to p. 7, line 11.)

The income therefrom not actually used in the maintenance of the
children under clause (E).of the Will was and is accumulating in the hands
of the trustee and is reinvested in like securities for the period of the
trust, i.e., ““to invest and keep invested in such investments as trustees are
by the laws of the Province of Ontario permitted to invest trust funds.”

30 (Record p. 7, line 9.)

The pertinent parts of the will are contained in the statement of
facts agreed upon (Record p. 6, line 41, to p. 7, line 86), particularly
paragraphs (c), (E) and (F) of paragraph 9 of the will.

The children are not specifically or individually named in the will
but reference is made to the class, namely :—

*(r) To divide the residue of my estate equally between such
of my three children as shall attain the age of twenty-five years.”
(Record p. 7, lines 29-80.)

In the meantime there was ‘ income > accumulating in the hands of
40 the trustee.

a 2D
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In the In all taxation periods in question all of the children were under the
‘g"P::"‘e age of twenty-five years.
O‘;" lof The oldest child attained the age of twenty-five years on the 4th
____ " November, 1928.
No. 14. The second oldest child attained the age of twenty-five years on the
Factum of  8rd March, 1930. ,
glfleNM;sztﬁr The youngest child attained the age of twenty-one years on the
Revonna . 17th February, 1980.
—continued. .The Income Tax Act provides, in Chapter 28, Statutes of 1917,
section 2 :— 10

“ (D) ‘ person’ means any individual or person and any syndicate,
trust, association or other body and any body corporate, and the
heirs, executors, administrators, curators, and assigns or other legal
representatives of such person, according to the law of that part of
Canada to which the context extends.”

Section 4 of Chapter 28 of the Statutes of 1917 reads :— :

“ (1) There shall be assessed, levied and paid, upon the income
during the preceding year of every person residing or ordinarily
resident in Canada or carrying on any business in Canada, the
following taxes :— (rates of tax are then set out). 20

The Income Tax Act was amended in 1920 (retroactively to and
including the 1917 taxation period) by Chapter 49. Section 4 (now Section
11 of Chapter 97, R.S.C. 1927) reads as follows :— .

“11. The income for any taxation period, of a beneficiary of
any estate or trust of whatsoever nature shall be deemed to include
all income accruing to the credit of the taxpayer, whether received
by him or not during such taxation period.

2. Income accumulating in trust for the benefit of unascertained
persons, or of persons with contingent interests shall be taxable in
the hands of the trustee or other like person acting in a fiduciary 30
capacity, as if such income were the income of an unmarried person.”’

Section 16 (1) of the said 1920 amendment provided that the above
amendment * shall be deemed to have come into force at the commence-
ment of the nineteen hundred and seventeen taxation periods.”

There is no dispute that the * income ” of the estate is * income ”
within the meaning of the Act, nor is there any dispute as to the compu-
tation of the tax if it be that the tax is properly exigible.

Part II.

1. The trustee contends that in his capacity as trustee under the
testamentary document he is not a * person ”’ within the meaning of the 40
Act.

The Minister of National Revenue contends that the trustee, in whose
hands the income is accumulating in trust for the benefit of unascertained
persons or persons with contingent interests, is liable to tax as a * person
within the meaning of the Act, resident in Canada.

2. The trustee contends that though the income (over actual mainten-
ance outlays) be accumulating in the hands of the trustee, the children
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have a vested interest and therefore the income accumulating should be
divided into three parts and taxed accordingly against the children, if
they be taxable, but not against the trustee.

The Minister of National Revenue contends that:—

(a) even though the children may have a vested interest the

imposition of tax and collection of revenue has no relation to vesting.

The tax is exigible when the income is received and from the person

receiving it at the end of each taxation period. Though the interest

or abstract right be a vested one, none can say who of the children

10 shall live to receive the income; it is contingent on who will be alive
at the time of distribution ;

(B) if the interest be vested it is subject to be divested by death
in tavour of others, but inquiry as to the character of an interest—
whether vested or contingent—is not conclusive for the determination

as to whether the persons possessing the interest are ascertained
or not ;

(c) the persons to receive the income as at the end of each
taxation period are unascertained as individuals, therefore un-
ascertained within the meaning of the statute. The class (as children)

20 may be known, but the children as individuals or taxpayers in fact
are unknown—unascertained ;

(p) the accumulating income in the hands of the trustee is
taxable against the trustee.

ARGUMENT.

The question in controversy depends upon the interpretation, in its
application to the facts of this case, of Section 11, R.S.C., Chapter 97, as
enacted in the Statutes of 1920 and made retroactive to 1917.

“ Income accumulating in trust for the benefit of unascertained
persons or of persons with contingent interests shall be taxable in the
30 hands of the trustee or other like person acting in a fiduciary capacity.”

This section has recently been before the courts on two prior
occasions. In re McLeod v. Minister of Customs and Excise, 1925, Ex. Ct.
105; 1926, S.C.R. 457 and the Minister of National Revenue v. The
Royal Trust Company, 1980, Ex. Ct. 172 ; 1931, S.C.R. 485.

The judgment of the Honourable Mr. Justice Maclean of the Exche-
quer Court of Canada in the McLeod case was undisturbed by the Supreme
Court, due to an even division of its members.

The judgment of the Honourable Mr. Justice Audette in the Royal
Trust case was reversed by this Court by unanimous judgment.

The facts of these two cases will be referred to hereinafter, but the
reasoning contained in them should be referred to at once.

Every person ordinarily resident in Canada is liable to Income Tax.
“ Person,”” according to the interpretation clause of the Act (Statutes of
1917, Chapter 28, Section 2 (D)), includes * trusts.” As the Honourable
Mr. Justice Maclean said in the McLeod case, 1925, Ex. Ct. 105-109 :—

40
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In the “ It is clear therefore that a trust, such as is here in question, is
kg’“P:‘:me a ‘person’ within the statute. Disregarding altogether Section 3,
C(:Lum d';f subsection 6 (now Section 11, R.S.C. Chapter 97) the Act would seem
- to cover the income of a trust such as is found in this case. There

No. 14. would not appear, as a matter of policy, any reason why it should be
Factum of excepted, and there is no statutory provision exceptingit. . . .
ﬂf‘eNMl!““er Where income accrues to the credit of a beneficiary of a trust, an
(ﬁeveﬁgnal ascertained person, he or she is clearly taxable. The first part of
—continued. Section 8, subsection 6 (now Sec. 11 R.S.C. Chap. 97) was enacted so

as to make it clear that the beneficiary was liable even if the income 10
was not received by the beneficiary during the taxation period. It
was necessary, however, to provide for the case where the income
did not presently accrue to the credit of a beneficiary of a trust, or
where it was accumulating for unascertained persons. It seems to
me that the latter part of this section (above quoted) was designed
to designate where in such cases the income should be taxed. This
section does not, I think, purport to initiate or impose fresh taxation
upon a new class of income. A reading of the section would indicate
a presumption that this had already been done elsewhere in the Act.
The Act prior to this amendment was defective in that it did not 20
provide where the income should be taxed in such cases as the one at
bar, and in order to make a valid assessment it was necessary to
designate by statute where the income in such cases should be taxed.
This section was meant to make clear where income should be taxed
when it was accumulating for unascertained persons, or persons with
contingent interests, or in other words, where it was not accruing
annually to the credit of known beneficiaries. I think the words ¢ con-
tingent interests ’ were intended to cover the case where no person
had a present and ascertained interest in the income of any taxation
periods. . . . 30

‘“ If there are circumstances in the Act showing that the phrase-
ology is used in a larger sense than its ordinary meaning, that sense
may even be given to it. In dealing with matters relating to the
general public, statutes are presumed to use words in their popular
sense. If the object of an enactment has reference to the subjects
of wills, or the distribution of property, the word ¢ contingent ’ might
possibly be construed to have a different meaning than the same
word would have in a general statute such as is under consideration,
where it should, I think, be construed in a popular and not a technical
sense.”’ 40

The only incomes exempt from taxation are those provided for in
Section 4, while the income taxed is not only that specifically defined
but “also the annual profit or gain from any other source” (Section 3),
and this income was to be taxed against every person residing or ordinarily
resident in Canada.

Comprehensive as this was there yet remained a doubt as to just how

the income should be taxed which was accumulating in the hands of
trustees, hence the amendment of 1920.
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VESTED INTEREST.
VESTED INTEREST SUBJECT TO BE IDIVESTED.

A probable beneficiary may have a vested interest. Nevertheless
this vesting should not be confused with the specific direction contained in

the amendment of 1920 taxing “income accumulating in the hands of
the trustee.”

As Mr. Justice Newcombe states—

“ Now I think it could have added nothing to the solution of
the question in hand if the will had expressly declared what is said
to be its effect, that the testator’s children shall each take a vested
interest in the accumulated fund in the interval. . . . The persons
who are to enjoy the income would nevertheless, at every moment
of the period, be uncertain and unknown, and therefore unascertained
in the only sense in which it is reasonable to suppose that the word
is used in the statute.”

Or as the Honourable Mr. Justice Duff states—

“ The fund was to accumulate for the benefit of persons among
whom it was to be distributed when the time of distribution arrived,
It is impossible to affirm that these must include any of the children,
nor is it possible to say with regard to the fund or with regard to any
ascertained or ascertainable part of the fund, that the persons who were
ultimately to share in it—the ultimate beneficiaries in a word—are
now ascertained or ascertainable. The fund, in other words, is to
accumulate for the benefit of persons who, for the relative period, are
not ascertained, and such a fund is, within the ordinary meaning of
the words, it seems abundantly clear to me, a fund held for the
benefit of ‘ unascertained persons.’ ”’

Under the will of Mr. Duncan McMartin as at the end of any tazation
period it is quite impossible to say with certainty which, if any, of the
children or the children of the testator’s children may be alive until one
or any of the testator’s children reach twenty-five years of age or how
many more grandchildren may be born in the interval.

The will, by paragraph 9 () states :—

*“ Provided that any portion of any child’s share not required
for his or her support, maintenance and education shall be re-invested
by my said executors and trustees and form part of the residue of my
estate given and bequeathed to such child.”

and by paragraph () directs the trustee—

“to divide the residue of my estate equally between such of my
three children as shall attain the age of twenty-five years of age as
and when they respectively attain that age (one or any of them may
not attain that age) provided that if any of the several children shall
have died before the period of distribution arrives leaving a child or
children (one or all of them may die without children or the grand-
children may increase before the death of any child) such children
shall take the share in my estate which his or her parent would have
taken had he or she survived the period of distribution.”

In the
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—continued.



30

In the If all had died before the period of distribution and without children
*é’;ﬁ::"o‘; then the estate would have been divided in accordance with the provisions
Cunade.  Of the general law relating to the devolution of estates in that respect

- provided.
B 1;70- 14f- As at the end of any taxation period it was impossible to say that
the Minister there were any ascertained persons within the meaning of Section 11, and
of National this would be so even though the children had at the end of any taxation

Revenue period a vested interest.

—continued. The greatest interest of the children under the terms of the will
would be a vested interest subject to be divested. From an Income Tax 10
point of view, the * income ” is received by one person, the trustee, by
him held and accumulated. Who, of several probable beneficiaries,
might receive the income ultimately cannot be said. ‘ Inquiry as to the
character of the interest, whether vested or contingent, is not conclusive
for the determination of a question as to whether the persons possessing
the interest are ascertained or not,” per Newcombe J. in re McLeod v.
Minister of National Revenue (1926), S.C.R., at p. 471. The receipt,
the ultimate receipt, as opposed to the present interest or estate of
beneficiaries, is contingent on who is alive at the time of distribution,
which is another way of saying the beneficiaries presently are unascertained. 20

As Lord Sands states in the Commissioners of Inland Revenue v.
Henderson’s Ezecutors (1981) Sc. L.T. 496 at 499.
“ But the collection of Income Tax has mno relation to vesting.
The tax is exigible when the income is received and from the person
receiving it.”

Duff J. (at p. 460, 1926, S.C.R.) said :—

“1 desire merely to emphasise the fact that no opinion is
expressed upon the question whether or not the children took a
vested interest. Upon that question it is quite unnecessary to pass.
.o The fund is to accumulate for the benefit of persons who, 30
for the relevant period, are not ascertained, and such a fund is, within
the ordinary meaning of the words, it seems abundantly clear to me,

a fund held for the benefit of unascertained persons.”

Newcombe J. (p. 470) clearly stated that even if the testator’s children
had specifically been given a vested interest in the accumulated fund in
the interval, subject to be divested as to any of them who died during
the period—

“the persons who are to enjoy the income would nevertheless at

every moment of the period be uncertain and unknown and therefore

unascertained in the only sense that it is reasonable to suppose that 49

the word is used in the statute ’—
concluding that the accumulated income is taxable against the trustee
even if * it be assumed that the interests of the children are vested.”

“ Rights > within the law are not to be confused with ‘‘income”
received by a person resident in Canada through whom those rights may
or may not be ultimately realised.
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The collection of Income Tax has no relation to vesting. ‘ Vesting ”
is a conclusion of law in determining a ‘‘ right.” * Income ™ received and
accumulated is a fact on which a tax is to be levied as against the recipient.

“ TrRusT” A PERSON,
BENEFICIARIES UNASCERTAINED.

In reversing the Exchequer Court decision in the Royal Trust case,
Anglin C.J.C. states (1931) S.C.R. 485 at 489 :—

“ Whether the word trust’ means a person or body holdin
the property, or distributing the trust estate, or means the property
10 itself, or means the trust upon which such property is held, is quite
immaterial.” ‘
* The income is made ‘taxable in the hands of the trustee or
other like person acting in a fiduciary capacity.” ”
“ Those who are at the present time probable beneficiaries of
the trust, or some of them, it is true, reside in the United States
But that fact does not prevent this case coming within subsection 6
of Section 3 nor render exempt from taxation in the hands of the
trustee income accumulating in a trust for unascertained beneficiaries
or beneficiaries having contingent interests. On the contrary, in our
20 opinion such income accumulating in trust is distinctly a subject of
taxation under the subsection referred to, regardless of residence, if
ascertainable, of probable beneficiaries.”

If, for Income Tax purposes, at relevant periods the probable bene-
ficiaries are unascertained, it follows their residence is likewise unascer-
tained.

STARE DECcIsIs.

Without further reference, though inviting close attention to, the
similarities of this case with the McLeod case, it is confidently asserted
that there is nothing more to decide in this case than has already been

30 decided in the McLeod case. The trustees are within Canada, the corpus of
the fund is within Canada, the income is accumulating in Canada and
being re-invested subject to the same trusts as the corpus, the beneficiaries
are for each of the respective periods of the two cases, unascertained as
at the end of each period; in each case some of the probable future bene-
ficiaries as at the end of the taxation periods under consideration reside
outside of Canada (although the residence of these probable beneficiaries
is immaterial in each case); each case arises by testamentary document
and each trustee contended that the beneficiaries’ interest is vested.
Therefore, if the McLeod decision be correct, and it was confirmed by

40 the Royal Trust decision, then also should the accumulated income in
the present case be likewise taxed and the decision of the lower court
accordingly reversed.

The facts and provisions of the will in the two prior cases are con-
veniently compared in the following, together with those in the present
case—

a E

In the
Supreme
Court of
Canada.
No. 14.
Factum of
the Minister
of National
-Revenue



In the
Supreme
Court of
Canada.
No. 14.
Factum of
the Minister
of National
Revenue
—continued.

McLeop CaASE.

1. Created by testamen-
tary document.
Testator died 1912—
Windsor.

2. Trustee resident of
~ Canada.
3. Corpus of fund in

Canada, except certain
small portion being real
estate in United States.

4. Income  arising in
Canada (real estate
excepted).

5. Income accumulating in
hands of trustee.

6. Income being re-in-
vested subject to the
same trusts as corpus.

7. Probable beneficiaries,
some resident in Canada
and some in the United
States.

8. Probable beneficiaries in
question all children of
the creator of the trust.

9. There are living, grand-
children.

10. The beneficiaries for the
relevant periods are un-
ascertained persons.

i
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RovaL TrusT CASE.

Created by document inter
vivos.

Created trust 1918—
Montreal.

Trustee resident of Canada.

Corpus of fund in Canada.

Income arising in Canada.

Income accumulating in
hands of trustee.

Income being re-invested
subject to same trusts as
corpus.

Probable beneficiaries resi-
dent in the United States.

Probable beneficiaries in
question all children of
the creator of the trust.

The beneficiaries for the
relevant periods are un-
ascertained persons.

Tais CASE.

Created by testamentary
document. _

Testator died 1914—
Toronto.

Trustee resident of Canada.

Corpus of fund in Canada.

Income arising in Canada.

Income accumulating in
hands of trustee.

Income being re-invested
subject to same trusts as
corpus.

Probable beneficiaries resi- ,
dent in the United States
until 1926, when one re-
sided thereafter in Canada.

Probable beneficiaries in
question all children of
the creator of the trust.

There is living a grandchild,
born in 1923.

The beneficiaries for the

relevant periods are un- 3¢

ascertained persons.

Differences arise in the wording of the trusts though the cifect for
Income Tax purposes is the same—namely, the income is accumulating
in the hands of the trustee for thc benefit of unascertained persons.

(2) “I devise and be-
queath all the real and
personal property . . . to
(three named executors)

. in trust for sale and to
convert into money and to
hold, invest, accumulate and
dispose of the same upon
the trusts and subject to
the provisions hereinafter
set out.”

The trustee . . . agrees to
hold the trust estate upon
trust as follows :

“3. (a) for the benefit of
the surviving children of the
donor until five years after
the death of the donor.”

(Donor is still alive) . . .

together with all accumula-
tions and additions thereto,

“9. 1 give, devise and
bequeath all the rest, residue
and remainder of my estate,
both real and personal, to
my executors upon the fol-
lowing trusts, namely :—

() To sell and convert

| the same into money ;
l (B) To invest and keep
| invested the balance of the
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when the entire trust estate profits of such sale and In the
rents, issues and profits | is to be equally divided | conversion in such invest-  Supreme
thereof . . . and all other | amongst his surviving child- | ments as trustees are . . .  Court of
the income of my estate | ren, andin the event of any | permitted to invest trust Canada.
over and above the neces- | or all of his said children funds. —_
sary expenses . . . and also | predeceasing the donor or {8) . . . any portion of No. 14.
all the proceeds of sales from | being unable to take, the | any child’s share not re- Factum of
time to time received . . . | divisionshall be made tothe | quired forhisorhersupport, the Minister
be invested by my trustees | survivor or survivors, and | maintenance or education of National
10in (naming the kind of in- | the issue of such pre- shall be re-invested by my Revenue
vestments) . . . and I further | deceased child or children said executors and trustees —continued.

direct that all the surplus
income shall be invested
and added to the principal
fund and follow the designa-
tion thereof . . . and I direct
~ that the accumulations
aforesaid shall be made for
and during the period of

20 twenty-one years from my

death.”

“(6) At the expiration
(thereof) I direct my trus-
tees . to divide the
balance of my estate into
three parts and I direct
that each of the said shares
shall be conveyed or trans-
ferred to my children ”

30 (naming them).

“ At the expiration of
twenty-one years after my
death . . . I direct that in
case any of my children shall
have died in the meantime
that the one-third share of
each or any of my children
that shall die before the
expiration of said twenty-
one years shall vest in my
trustees to divide the same
amongst my grandchildren,
if any, as they think best.”

Newcombe J., at

as representing their parent
per stirpes.

page 471, said :—

and form part of the residue
of my estate given and be-
queathed to such child.

(7) After the death or re-
marriage of my wife (re-
married 4th March, 1925),
whichever event shall first
happen, to divide the residue
of my estate equally between
such of my three children as
shall attain the age of
twenty-five years, as and
when they respectively at-
tain that age, provided
that if any of said children
shall have died before the
period of distribution arrives
leaving a child or children,
such children shall take the
share in my estate which his
or her parent would have
taken had he or she survived
the period of distribution, if
more than one in equal
shares.

“ The trustees shall pay the tax so long as it is uncertain who the
persons are or may be who will then (at the time of distribution) be

entitled to receive the accumulated income.”

SUBSECTION 6 OF SECTION 3.
50 (Now Section 11, R.S.C. 1927, Chapter 97.)

This amendment of 1920, retroactive to 1917, not only removed the
doubt that the income of a trustee was taxable but it became a complete
taxing measure within itself. It designates the * person” as defined by

E. 2
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the Act; the income as defined by the Act; and provides for the exemption
to be afforded the trustee as that of ‘ an unmarried person ’—namely,
$1,500. It declares that such accumulated income ‘‘shall be taxable
in the hands of the trustee ” and thereby adopts the rates of tax as
provided in the Act, so that in the result we have within this amendment
specific mention and a mandatory direction for assessing the person, the
income, the statutory exemption and the rates of tax applicable. It is
a complete taxing schedule within the larger taxing measure itself.
The trustee is persona designata within the amendment itself. The
remaining requirement is that the trustee be a resident of Canada, and ;o
on this there is no dispute.

As the Honourable Mr. Justice Anglin states, (1931) S.C.R. 485 at
489 :—

“ The Income War Tax Act provides expressly for the taxation
of accumulating income held in trust.”

“ Whether the word °‘trust’ means a person or body holding
the property, or distributing the trust estate, or means the property
itself, or means the trust upon which such property is held, is quite
immaterial in view of what is said above.” *

“ The income is made ‘taxable in the hands of the trustee or g9
other like person acting in a fiduciary capacity as if such income
were the income of an unmarried person’.”

The amendment is a complete taxing measure within itself.

CONCLUSION.

In the result, therefore, the tax assessed as against the trustee in
respect of the income accumulating in his hands should be affirmed and
the judgment of the Court below be set aside on the grounds—

First, that the Income Tax Act as originally enacted might reasonably
have been construed as rendering subject to tax a trustee accumulating
income on behalf of unascertained persons— 30

1st, that the definition of income includes such income as here exists ;
2nd, that such income is not specifically exempted ;

3rd, that the definition of * person ” includes a trustec ;

4th, that the statutory excmption is provided for;

5th, that the trust and the trustee are resident in Canada.

Second, that the purpose of the Act was rendered clear and specific
by the declaratory enactment of 1920 in that accumulating income was
made by specific language subject to tax in the hands of the trustee as
if such income were the income of an unmarried person. The amendment
was a complete taxing measure within itself. 40

Third, that the interest of the beneficiaries under the will are con-
tingent, or at best, vested, subject to be divested, that the will refers to a
class of persons and not to named individuals; that the residue is treated
as a whole until the time of division.

Fourth, that the beneficiaries are unascertained persons within the
meaning of the amendment of 1920.

Fifth, that the trustee is a person within the meaning of the Act.
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Sixth, that the case falls within the principle of stare decisis. In the

Seventh, that the beneficiaries being unascertained persons, their g“f’:‘e"w
residence, it follows, is likewise unascertained at all material times and O?nadf{
is in fact immaterial to the issue. [—

It is submitted that the assessments made in the present case should  No. 14.
be affirmed and the judgment of the Court below reversed because * income Factum of
accumulating in trust for the benefit of unascertained persons shall be the Minister

taxable in the hands of the trustee. of National

Revem}e
JAMES McG. STEWART, —continued.
10 C. FRASER ELLIOTT,
Counsel for the Appellant herein.
No. 15. No. 15.
o peme
Factum of John B. Holden. ﬁ’ol don.

Part I.—-STATEMENT OF FAcCTS.

1. This is an appeal by the Minister of National Revenue from the
judgment of the Honourable Mr. Justice Audette, Judge of the Exchequer
Court of Canada, dated the 20th day of October, 1931, allowing the appeal
of the said John B. Holden, the Respondent herein, from the assessments
dated March 1st, 1930, assessing the Estate of Duncan McMartin for income

20 tax under the provisions of The Income War Tax Act (1917) and amend-
ments thereto, with respect to the undistributed income of the residuary
estate not used under clause (E) of paragraph 9 of the will for support,
maintenance and education of the three children of the deceased—
namely, Melba McMartin, Duncan McMartin and Allen A. McMartin,
save as to the interest of Allen A. McMartin which under the said judgment
is directed to be assessed from January, 1926, the date he became a
resident of Canada. The Respondent cross-appeals from that part of
the judgment which directs that the interest of Allen A. McMartin is to
be assessed from the date he became a resident of Canada.

30 2. The Respondent is the sole surviving executor and trustee of the
last will and testamcnt of Duncan McMartin, bearing date the 24th day
of April, 1914,

8. The said Duncan McMartin died on the 2nd day of May, 1914,
at the City of Toronto, in the Province of Ontario, but was domiciled
in the City of Montreal, Province of Quebec.

4. The will of the said Duncan McMartin is set out at pages 10-12 of
the Record. Paragraph 9 of the will is as follows :—

“9, I give, devise and bequeath all the rest, residue and re-

*“ mainder of my estate, both real and personal, to my executors and

40 ‘ trustees hereinafter named upon the following trusts, namely :—
““(a) to sell and convert the same into money (except my

‘“ shares in Canadian Mining and Finance Company Limited)
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“ as soon after my death as they in their absolute discretion
“ deem it advisable.

“(B) to pay out of the proceeds of such sale and conversion
“ the legacies given by this my will, including the said legacy
“ to my wife of one hundred and fifty thousand dollars ($150,000)
“ should same become payable.

“(c) to invest and keep invested the balance of the proceeds
“ of such sale and conversion in such investments as trustees
“ are by the laws of the Province of Ontario permitted to invest
“ trust funds. 10

“(p) to pay out of the income derived from such invest-
“ ments or the income or profits from the unrealised portions of
“my estate, the said annuity of twenty-five thousand dollars
“($25,000) a year to my wife.

“(E) to divide the balance of the income from such invest-
“ ments or the income or profits derived from the unrealised
“ portions of my estate, into three equal parts and to pay or
“ apply one of such parts, or so much thereof as my executors
“ and trustees in their discretion deem advisable, in or towards
“ the support, maintenance and education of each of my children g9
“until they have respectively attained the age of twenty-five
“years, or until the period fixed for the distribution of the
“ capital of my estate, whichever event shall last happen,
“ provided that any portion of any child’s share not required
“for his or her support, maintenance and education shall be re-
“ invested by my said executors and trustees and form part of
“ the residue of my estate given and bequeathed to such child.

“(F) after the death or re-marriage of my wife, whichever
“ event shall first happen, to divide the residue of my estate
“ equally between such of my three children as shall attain the g4,
“ age of twenty-five years, as and when they respectively attain
“ that age, provided that if any of said children shall have died
“ before the period of distribution arrives, leaving a child or
““ children, such children shall take the share in my estate which
“ his or her parent would have taken had he or she survived
“ the period of distribution, if more than one, in equal shares.”

5. On the 1st day of January, 1917, from which date The Income
War Tax Act became operative, there were then living Iva McMartin,
widow of the said Duncan McMartin, deceased, and Allan A. McMartin,
Melba McMartin and Duncan McMartin, children of the said deceased, 49
all of whom resided in the City of New York, and had so resided for some
time prior to the 1st day of January, 1917. The said deceased left no
other child, or any child or children of any deceased child, him surviving.

6. Iva McMartin, widow of the said Duncan McMartin, deceased,
re-married on or about the 4th day of March, 1925, and received on or
about that date the sum to which she became entitled on such re-marriage,
and thereafter ceased to have any further interest in the residuary estate
or in the income or profits therefrom.
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7. The said Melba McMartin and Duncan McMartin have continued
to reside in the City of New York or elsewhere in the United States of
America, and are still residing there. The said Allen A. McMartin con-
tinued to reside in the City of New York or elsewhere in the United
States of America until January, 1926, at which date he took up his
residence in the City of Montreal, Province of Quebec, and has since
resided there. : :

8. The said Allen A. McMartin attained the age of twenty-five years
on the 4th day of November, 1928 ; the said Melba McMartin (now Melba

10 McMartin Orr) attained the age of twenty-five years on the 3rd day of

20

30

March, 1930, and the said Duncan McMartin attained the age of twenty-
one years on the 17th day of February, 1930.

9. The said Allen A. McMartin was married on or about the 29th day
of August, 1923, and there is no issue of such marriage ; the said Melba
McMartin was married to Leander Lee on the 20th day of September, 1922,
and Melba Lee, born May 23rd, 1923, is the only issue of such marriage ;
the said Melba McMartin and Leander Lee were divorced, and the said
Melba McMartin was again married to T. W. Orr, on the 28th day of
October, 1929, and there is no issue of such marriage ; the said Duncan
McMartin was married on or about the 1st day of July, 1981, and there
is no issue of such marriage. :

10. The relevant sections of The Income War Tax Act (1917) and
amendments thereto are set out in the appendix of Statutes.

11. By Notice of Assessment dated the 1st day of March, 1930, the
Estate of Duncan McMartin was assessed for income tax upon the un-
distributed income not used for the support, maintenance and education
of the three children of the deceased under clause () of paragraph 9 of
the will from said residuary estate as follows :—

Year Taxable Income Tax

1917 .. § 6,508 94 $ 40 18
1918 45,378 57 3,469 16
1919 57,766 57 8,152 87
1920 ... 90,167 28 20,394 78
1921 ... 166,896 28 62,508 50
1922 . 205,433 09 85,438 34
1928 ... ... 173,036 85 66,119 16
1924 .. 222,788 25 96,372 10
1925 .. 271,469 55 97,321 29
1926 ... ... 352,884 04 121,063 95
1927 ... ... 436,480 86 139,336 65
1928 392,875 10 122,649 04

12. The Notices of Assessment referred to in the preceding paragraph
were the first and only notices served upon the Respondent in respect of
the undistributed income under said clause () of paragraph 9 of the will,
although the returns required to be made by the executors and trustees
hdd been regularly filed from year to year in accordance with the pro-
visions of The Income War Tax Act. Notices of Appeal, dated the 28th
day of March, 1980, against the assessment for each of the said years
were duly served upon the Minister, and the Minister, by notice dated the

In the
Supreme
Court of
Canada.

No. 15.
Factum of
John B.
Holden
—continued.



38

Inthe  11th day of December, 1930, affirmed the said assessments. Notice of

g"‘l’:tem Dissatisfaction, dated the 31st day of December, 1980, was given by the

é‘;“md‘;f Respondent, and the Minister, by his reply dated the 7th day of January,

" 1981, denied the facts alleged, and confirmed the said assessment. All

No. 15. of the said notices and/or proceedings were in accordance with the
Factum of  provisions of The Income War Tax Act (1917), Chapter 28.

'gf;iﬁef ‘ 13. The Respondent herein in his Statement of Claim filed in the
—continued. Exchequer Court on the 11th day of April, 1981, submitted that the

assessments were wrong upon the following grounds :

1. There is no authority under The Income War Tax Act for 10
the imposition of such a tax.

2. The income sought to be taxed is not held for the benefit of
unascertained persons or persons with contingent interests.

8. No tax is payable in respect of any portion of the undistributed
income which is held in trust for non-residents of Canada.

4. The Executors and Trustees are not persons taxable within
the meaning of The Income War Tax Act.

5. The beneficiaries are not persons taxable within the meaning
of The Income War Tax Act.

6. It would be unequitable and unjust at this date to impose 20
a tax even if otherwise payable.

14. The Appellant herein in his Statement of Defence filed in the
Exchequer Court on the 18th day of July, 1981, claimed :

1. That John B. Holden as Trustee of the estate of Duncan
McMartin was and is a person resident in Canada within the meaning
of the said Act.

2. That the Trustee of the said estate is liable under the pro-
visions of the said Act for income tax in respect of the income of the
estate for the years in question.

8. That the trustee of the said estate is liable for income tax in 30
respect of the income thereon * accumulating in trust for the benefit
of unascertained persons or persons with contingent interests .
as if such income were the income of an unmarried person " in accord-
ance with section 4, Chap. 49, 10 and 11 Geo. V. and section 16, ss. (1)
thereof.

15. The Honourable Mr. Justice Audette, in his judgment (Record,
pages 14-21) held that this Respondent is not liable to be assessed or
taxed in respect of the income of beneficiaries who are non-residents of
Canada, and that the corpus of the trust, as well as the income, arethe
property of non-residents. He further held that the funds in question 49
are not income accumulating in trust for the benefit of unascertained

ersons, or of persons with contingent interest and are not taxable in the
hands of the Respondent under section 11 (2) of the Act. The learned
Judge allowed this Respondent’s appeal from the said assessments, but
he directed that the interest of Allen A. McMartin be assessed from the
date he became a resident of Canada, and directed a reference to determine
the amount of the interest so to be assessed.
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Part II.
The point in issue on the appeal is :

Is the Estate of Duncan McMartin or the Respondent assessable or
taxable under the provisions of The Income War Tax Act (1917) and
amendments thereto, in respect of the portion of the balance of the income
of the residuary estate which has not been paid or applied under clause ()
of paragraph 9 of the said will, in or towards the support maintenance,
and education of Allen A. McMartin, Melba McMartin and Duncan
McMartin ?

10 The Respondent’s position is that the Estate of Duncan McMartin is
not, nor is the Respondent, assessable or taxable under the provisions of
the said Act in respect of the undistributed funds in question, for the
following reasons : '

1. Non-residents of Canada are not assessable or liable to taxation
under the said Act, and the persons entitled to the undistributed
funds in question are non-residents of Canada.

2. Under the provisions of the said will, the undistributed funds
in question pass to and are vested in definitely ascertained persons,
namely : Allen A. McMartin, Melba McMartin and Duncan McMartin,

20 and are not taxable in the hands of the Respondent.

3. The Respondent is not a person liable to assessment and
taxation in respect of the funds in question, within the meaning
of the Statute.

The point in issue on the cross-appeal is :

Is the Estate of Duncan McMartin or the Respondent assessable or
taxable under the provisions of The Income War Tax Act (1917) and
amendments thereto, in respect of the portion of the balance of the
income of the residuary estate which has not been paid or applied under
clause (E) of paragraph 9 of the said will in or towards the support, main-

30 tenance and education of Allen A. McMartin since January, 1926, the date
on which he took up his residence in Canada ?

The Respondent’s position is that the Estate of Duncan McMartin is
not, nor is the Respondent, assessable or taxable with respect thereof.

PART III.—ARGUMENT ON MAIN APPEAL.

1. Non-residents of Canada are not assessable or liable to taxation
under the said Aet, and the persons entitled to the undistributed funds
in question are non-residents of Canada.

The taxing section of The Income War Tax Act R.S.C. (1927), Chap.
97, i1s Section 9, which is as follows :

40 * Persons Taxable

*“9. There shall be assessed, levied and paid upon the income
* during the preceding year of every person
‘“ (A) residing or ordinarily resident in Canada during such
“year; or
*“(B) who sojourns in Canada for a period or periods
*“ amounting to one hundred and eighty-three days during such
‘“year; or
a F
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S{Z;”ih”i . “(c) who is employed in Canada during such year; or
Court of “(p) who, not being resident in Canada, is carrying on
Canada. “ business in Canada during such year; or
— ‘(e) who, not being resident in Canada, derives income
No. 15. “for services rendered in Canada during such year, otherwise
Factum of @ . . >
Jobn B. . than in the course of regular or continuous employment, for
Holden any person resident or carrying on business in Canada ;
—continued, - “ a tax at the rates applicable to persons other than corporations and

“ joint stock companies set forth in the First Schedule of this Act
‘““upon the amount of income in excess of the exemptions provided 10
‘“in this Act : Provided that the said rates shall not apply to corpora-
“ tions and joint stock companies.

“ 2. Save as herein otherwise provided, corporations and joint
“ stock companies, no matter how created or organised, shall pay a
“ tax, at the rate applicable thereto set forth in the First Schedule of
“ this Act, upon income exceeding two thousand dollars. 1919, c. 55,
“s. 83 1920, c. 49, s. 6; 1926, c. 10, ss. 4 and 5; 1927, c. 81, s. 1.”

Save as in this section provided, the Statute imposes no tax on
persons residing outside of Canada. The tax is imposed on persons and
not on property (Mignault J., McLeod v. The King (1926) S.C.R. at page 20
464), and the persons on whom the tax is imposed are resident persons
and not non-residents.

The Respondent’s submission is that, subject to certain exceptions
which are not relevant to the facts in this case, residence in Canada is a
condition precedent to liability to taxation under the Act, and that this
is clearly shown by an examination of the sections of the Act dealing with
(1) the persons to be taxed (section 2 (c), section 2 (1), section 2 (1), section
4 (M), section 9, section 22) ; (2) the basis of taxation in the case of persons
who come within the exceptions to section 9, and are treated for the
purposes of the Act as being residents of Canada (section 24, section 25, 30
section 25 (a) (as amended by 1930, Chap. 24, section 6), section 26,
section 27, section 29) ; (8) the enforcement of the Act in the case of such
last mentioned persons (section 38, section 52, section 74).

The Appellant in this action seeks to assess and tax the Respondent
in respect of the income of Allen A. McMartin, Melba McMartin and
Duncan McMartin. Allen A. McMartin, Melba McMartin and Duncan
McMartin are (subject to the exception hereinafter referred to) non-
residents of Canada, and are not liable to assessment and taxation under
the said Act, and it is submitted therefore, that the Respondent is not
liable in respect of their income, and the learned Trial Judge has so held. 40

Allen A. McMartin, who was a non-resident of Canada continuously
until January, 1926, took up his residence in Canada in January, 1926,
and has since resided here.

2. Under the provisions of the said will, the undistributed funds in
question pass to and are vested in definitely ascertained persons, namely,
Allen A. McMartin, Melba McMartin and Duncan MeMartin, and are not
taxable in the hands of the Respondent.

(1) Paragraph 9 of the will of the late Duncan McMartin devises and
bequeaths the residue of the testator’s estate to his executors and trustees
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upon the trusts therein set out. After providing for the payment out of
the income from such residue of an annuity of $25,000 a year to his wife,
paragraph 9 provides :—

* 9 () To divide the balance of the income from such investments

‘“ or the income or profits derived from the unrealised portions of my

* estate, into three equal parts, and to pay or apply one of such parts,

‘“ or so much thereof as my executors and trustees in their discretion

‘*“ deem advisable, in or towards the support, maintenance and educa-

“ tion of each of my children until they have respectively attained the

10 ‘“ age of twenty-five years, or until the period fixed for the distribution

“of the capital of my estate, whichever event shall last happen,

¢ provided that any portion of any child’s share not required for his

‘“or her support, maintenance and education shall be re-invested

“ by my said executors and trustees and form part of the residue of
“my estate given and bequeathed to such child.”

Under this clause of the will (1) the income is to be divided into three
equal parts; (2) one of these parts is set aside for each of the testator’s
three children ; (3) the whole of each part so set aside is (subject to the
discretion of the trustees as to the amount to be used) to be applied

20 towards the support, maintenance and education of such child for whom
that part has been set aside, until that child attains the age of twenty-five
years, or until the period fixed for the distribution of the capital of the
residue, whichever event shall last happen ; and (4) the portion (if any)
of any child’s share which, in the discretion of the trustee, is not so used
for his or her support, maintenance and education is to be re-invested and
form part of the residue * given and bequeathed to such child.”

The respective balances of the three parts into which the income was
divided, not used for the support, maintenance and education of the child
for whom each of such parts was set aside, form the funds in respect of

30 which the Appellant seeks in this action to assess and tax the Respondent.

The Appellant contends that the undistributed funds in question
are taxable under the provisions of the Act which are now contained in
section 11 (2) of the Revised Statutes of Canada, Chap. 97, which is as

. follows :
‘ Section 11 (2). Income accumulating in trust for the benefit

““of unascertained persons, or of persons with contingent interests,

‘“ shall be taxable in the hands of the trustee or other like person

*“ acting in a fiduciary capacity as if such income were the income of

“an unmarried person.”

35 The Respondent submits :

(1) That the persons entitled to the said funds are non-residents
of Canada, and that no income tax is payable for the reasons above
set out. :

(2) That the funds in question are bequeathed to definitely
ascertained persons who have vested interests therein, and do not
come within the provisions of section 11 (2).

It is submitted that clause (E) of paragraph 9 completely disposes of
each of the three parts into which the balance of the income is directed

a F 2
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to be divided. Each of these parts is separated from the rest of the
estate, and is given to a definitely ascertained person. KEach of the
children is entitled, subject to the discretion of the trustees as to the
amount required for his or her proper support, maintenance and education,
to the whole of the part so set aside. Any portion of a child’s share not
so required is to be re-invested, and it is submitted any such portion
reinvested is by clause (E) given and bequeathed to that child.

The only reference that has to be made to any other portion of the
will for the purpose of carrying out the provisions of the above clause is to
determine the period fixed for the distribution of the capital, and that 10
is fixed by clause (F) of paragraph 9 as being the death or re-marriage of
the testator’s wife, whichever event shall first happen. The testator’s
widow was re-married on the 4th day of March, 1925, so that the period
for the distribution of the funds not used for the maintenance of the
respective children can be definitely fixed by reference to that date.

It is submitted that the funds in question are completely disposed of
by clause () of paragraph 9 of the will; that under clause (£) Allen A.
McMartin, Melba McMartin and Duncan McMartin each had vested in
them as from the testator’s death a one-third part of the income, and that
section 11 (2) of the Act does not apply. The respective balances not used 20
for the maintenance of each child were not accumulating in trust for the
benefit of unascertained persons, but were the property of the three
named children of the testator, whose interests were not contingent, but
were vested absolutely as from the date of the testator’s death. Such
funds, therefore, do not come within section 11 (2) of the Act, and are not
taxable in the hands of the Respondent under that section.

Assuming, however, that clause (E) is not to be construed as entirely
disposing of the funds in question, the Respondent’s submission is that the
same conclusion is arrived at on a consideration of the whole will. Clause
(¥) of paragraph 9 of the will provides as follows : 30

“ (F) After the death or re-marriage of my wife, whichever event
¢ shall first happen, to divide the residue of my estate equally between
“such of my three children as shall attain the age of twenty-five
“ years, as and when they respectively attain that age, provided
“that if any of said children shall have died before the period of
¢ distribution arrives, leaving a child or children, such children shall
“ take the share in my estate which his or her parent would have
“ taken had he or she survived the period of distribution, if more
‘ that one, in equal shares.”

It is submitted : 40

(a) The intention of the testator is to be gathered from the will
as a whole, and if clause (F) is to be read as applying to clause (E)
(which the Respondent does not admit) clause (F) must be read in the
light of the other sections of the will. Clause (E) cannot be ignored
and clause (F) must be given a construction consistent with clause (),
and the other provisions of the will.

(B) There is nothing in the will to rebut the presumption in
favour of the vesting of the income under clause (), particularly as
on any construction other than one under which the funds in question
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are vested in each of the named children, an intestacy as to the
income might result ; Halsbury’s Laws of England, Vol. 28, page 797,
Art. 1446.

(c) There is no gift over of the income set aside for each child in
the event of that child not attaining the age of twenty-five years, and
this raises a strong presumption in favour of vesting; In re Wrey,
Stuart v. Wrey, 30 Ch. D. 507.

(p) The postponement of the distribution of the capital of the
residue under clause (F) until the death or re-marriage of the testator’s
wife was clearly a postponement for the convenience of the estate,
in order to let in the interest of the wife. In such case, the pre-
sumption is that each of the children has a vested interest as from
the testator’s death, and that on the death of any of them prior to
such time for distribution, the share of the income of the one so
dying passes to his or her personal representatives; Williams on
Executors, 12th Ed., pp. 800, 802 ; Davies v. Fisher (5 Beav., 201 ;
Jarman, 7th Ed., pp. 1402, 1403.

(e) The postponement of the time of payment until the children
respectively attain the age of twenty-five years, is a postponement
only of the time of payment and does not prevent vesting; In re
Couturier, Couturier v. Shea (1907) 1 Ch. D. 470; In re Ussher,
Foster v. Ussher, (1922) 2 Ch. 821.

(¥) Under clause (E) the maintenance of the children is not
provided for out of the general funds, but the maintenance of each
child is to be paid from that child’s share of the income. The gift
to the respective children of the income on their respective shares,
and the provision for the maintenance of each child out of that
child’s share of the income raises a presumption in favour of vesting.
Williams on Executors, 12 Ed. 796 ; Re Gossling, (1903) 1 Ch., 448,
450 ; Williams v. Williams, (1907) 1 Ch. 180, 183; Fox v. Foz,
L.R. 19 Eq. 286, 288, 289 ; Re Hart’s Trusts, 8 De G. and J. 196.

(¢) The concluding words of paragraph (E) * given and be-
queathed to such child ”” must be given effect to, and any construction
placed on the will must be consistent with the clear intention expressed
by these words to make a gift and bequest to each of the children ;
Re Bartholomew (1849) 1 Mac. and G. 854. The use of the words,
“ such child ” in the clause above quoted clearly indicates that the
gift and bequest is to the particular child for whose benefit one of the
three equal parts of the balance of the income has been set aside
under clause (E).

On the whole will, and particularly on the reading of clauses (E) and
(¥) together, it is submitted that there is a clear indication of the testator’s
intention to make a gift to each of his three children, both of income and
of capital ; that such gift was vested in each of the children at the date of
his death, and that clause (¥) is to be read as directing the division of the
residue of the estate equally between them as and when they respectively
attain the age of twenty-five years.

The Respondent therefore submits that the funds in question were
vested in Allen A. McMartin, Melba McMartin and Duncan McMartin

In the
Supreme
Court of
Canada.
No. 15.
Factum of
John B.
Holden
—continued,
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In the  respectively, definitely ascertained persons, as at the date of the testator’s
g%:";; death, and that the Respondent is not assessable or taxable in respect
Canada.  thereof, and the learned Trial Judge has so held.
- (2) The Respondent further submits, in the alternative, that in any
No. 156.  event under the said will, the funds in question were completely vested in
Factum of  Allen A. McMartin, Melba McMartin and Duncan McMartin on the date
%O(ﬁgef- of the re-marriage of the testator’s widow, namely, 4th March, 1925. At
— eontinued.. that date none of the three children were of the age of twenty-five years,
the period fixed for the time of payment. It is submitted that the post-
ponement of the time of payment of the funds in question beyond the 10
date of such remarriage did not prevent the vesting as at that date, and
was only a postponement of the time of payment of the particular share
of each child ; In re Ussher, Foster v. Ussher, (1922) 2 Ch. 821; In re
Couturier, Couturier v. Shea, (1807) 1 Ch. D. 470. In any event therecould
be no assessment on the Respondent in respect of the funds in question
subsequent to March 4th, 1925.

(8) The Respondent submits, in the further alternative, that if the
share of any of the said children dying before the period of distribution
arrived, leaving a child or children, is divested in favour of such child
or children under the terms of the will, the share of the child so dying 20
was not income accumulating in trust for the benefit of unascertained
persons, or of persons with contingent interests, within the meaning of
section 11 (2) of the Act. The provision in the will that in such case the
child or children of the child so dying should take the share which his or
her parent would have taken had he or she survived the period of distri-
bution, does not prevent the vesting ; Re Lodwig, Lodwig v. Evans, (1916)
2 Ch. 26 ; judgment of Mignault J., McLeod v. Minister of Customs and
Eaxcise, (1926) S.C.R. 457 at page 466 ; Jarman on Wills, 7th Ed. 1402,
1403 ; Davies v. Fisher, 5 Beav. 201 ; Turney v. Turney, (1899) 2 Ch.
789 ; Perman v. Perman, 33 Beav. 394. 30.

(4) It is submitted that under the will of the late Duncan MeMartin
persons for whose benefit the income was accumulating were definitely
ascertained persons, and the interests of such persons were not contingent
or unascertained, but were ascertained, vested and fixed under the will.

It is submitted that the judgment in McLeod v. The Minister of
Customs and Ezcise, (1926) S.C.R. 457, is clearly distinguishable on its
facts from the present case. In the McLeod case, the will in question
provided that after certain legacies and annuities were paid the surplus
income was to be accumulated for a period of twenty-one years from the
date of the testator’s death, and that at the expiration of that period the 40
accumulated fund was to be divided among his three children, and there
was an express provision that in the event of the death of any of them
during such period, the share of the one so dying was to be distributed
among the testator’s grandchildren, as the trustees should think best ;
McLeod v. The Minister of Customs and Eaxcise, (1925) Exchequer Court
Reports, page 106. There was no division of the income pending the
time for distribution, and there was no specific bequest to any particular
child. Notwithstanding this, Mr. Justice Mignault (with whom the Chief
Justice of Canada and Mr. Justice Idington concurred) held that the
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vesting of the shares in the children was not deferred to the time of  In the
payment or distribution of the shares, but took place at the death of the Supreme
testator, and held that the shares of the children who were then living %ounr;dt;f
were not taxable in the hands of the trustee of the Estate. Mr. Justice o
Newcombe (with whom Mr. Justice Duff and Mr. Justice Rinfret con:t .No. 15.
curred) was of the opinion, however, on the terms of the particular will Factum of
in question that the ascertainment of the beneficiaries was subject to John B.
events which might happen in the interval between the date of the will I_i‘_%ﬁz?med ,
and the date of distribution, and that the beneficiaries were, for the pur- '
10 poses of the Statute, unascertained.

It is submitted that clause (£) of the will of Duncan McMartin clearly
distinguishes the facts in this case from the McLeod case. Under clause (E)
the income is to be divided into three equal parts, which are given and
bequeathed to the children respectively.

It is submitted that there is no uncertainty or contingency as to the
fund in question under the will of the late Duncan McMartin.

(5) The Respondent further submits that this case is clearly distin-
guishable from the facts in the Minister of National Revenue v. The Royal
I'rust Co., (1981) S.C.R. 485, where it was held that the income accumu-

20 lating in trust under the deed in question was taxable in the hands of the
trustees. In that case the trust was for the benefit of the surviving child
of the donor until five years after the donor’s death, but there was no gift
and no income given, except for the benefit of the surviving children of
the donor, and this five years after the death of the donor.

3. The Respondent is not a person liable to assessment and taxation
in respect of the funds in question, within the meaning of the Statute.

Section 2 (D) of 7-8 Geo. V, Chap. 28, provided :

“2. (D) ‘person’ means any individual or person and any
‘“ syndicate, trust, association or other body and any body corporate,
30 ‘“ and the heirs executors, administrators, curators and assigns or other
‘“ legal representatives of such person, according to the law of that
‘“ part of Canada to which the context extends ”;

In the revision of 1927, R.S.C. (1927) Chap. 97, Section 2 (H)
provides :

“2 (u) ‘person’ includes any body corporate and politic and
‘“ any association or other body, and the heirs, executors, adminis-
“ trators and curators or other legal representatives of such person,
“according to the law of that part of Canada to which the context
“ extends.”

40 . Tt is submitted that the word ‘ trust,” as used in Section 2 (D) of the
1917 Statute, does not apply to a trust such as that constituted by the will
of the late Duncan MecMartin, but must be read with the words which
follow, namely, * or other body and any body corporate *’ Craies, 3rd Ed.,
page 162 : Great Western Railway v. Swindon, [1884] 9 A.C. 787. The
Respondent is not a trust within the meaning of the section, and is not a
person liable to be assessed or taxed in respect of the funds in question,
and the learned Trial Judge has so held.
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For the reasons given by Mr. Justice Audette in his judgment, and
for the reasons herein set forth, the Respondent submits that the judgment
appealed from, except as to the point raised by the Respondent’s cross-
appeal, should be affirmed and that the Appellant’s appeal herein should
be dismissed with costs.

ARGUMENT ON CROSS-APPEAL.

The Respondent’s submission is that the Estate of Duncan McMartin
is not, nor is the Respondent, assessable or taxable in respect of the
portion of the balance of the income of the residuary estate which has
not been paid or applied under clause (E) of paragraph 9 of the said will 10
in or towards the support, maintenance and education of Allen A. McMartin
since January, 1926, on which date he took up his residence in Canada.

The learned Trial Judge, in his reasons for judgment, held (Record
pages 14-21) that * As Allen A. McMartin resided in New York until
January, 1926, when, from that date, he took up his residence in the City
of Montreal, Canada, he will from such date be liable to the present
taxation, the amount of which can be adjusted between the parties,”” and he
directed that, failing such adjustment, leave be reserved to either party,
upon notice, to apply to the Court for the settlement of the amount. The
formal judgment (Record page 13) provides that the appeal of this 20
Respondent be allowed ‘save as to the interest of Allen A. McMartin,
which is to be assessed from the date he became a resident of Canada, and
the amount in this respect to be adjusted between the parties, but failing
the parties to so agree, leave is hereby reserved to either party, upon
notice, to apply to the Court for settlement thereof.”

It is submitted that the portion of the income set aside for Allen A.
McMartin which was not used for his support, maintenance and education
since January, 1926, is not income accumulating in trust for the benefit
of unascertained persons, or of persons with contingent interests, within
the meaning of Section 11 (2) of The Income War Tax Act, and liable to 30
have assessed, levied and paid thereon by the estate of Duncan McMartin,
or by the Respondent, a tax under the provisions of The Income War Tax
Act, for the reasons given above.

It is further submitted that there is no Section of the said Act other
than Section 11 (2) under which the Respondent could be assessed or made
liable to taxation in respect of the income of Allen A. McMartin since
January, 1926, and that the cross-appeal should be allowed with costs.

N. W. ROWELL,
P. C. FINLAY,
Of Counsel for the Respondent. 40
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No. 16.
Formal Judgment.
In the Supreme Court of Canada.
Wednesday, the Fifteenth day of June, A.D. 1932.

Present :

The Right Honourable Mr. Justice Duff, P.C.,
The Honourable Mr. Justice Rinfret,

The Honourable Mr. Justice Lamont,

The Honourable Mr. Justice Smith,

The Honourable Mr. Justice Cannon.

In the Matter of The Income War Tax Act,
and
In the Matter of the Appeal of John B. Holden, of the City of Toronto,
in the Province of Ontario, sole surviving executor and trustee
of the estate of Duncan McMartin, late of the City of Montreal, in
the Province of Quebec.
Between
The Minister of National Revenue ... (Respondent) Appellant,
and

20 John B. Holden, sole surviving executor and

trustee of the estate of Duncan McMartin,
deceased ... (Appellant) Respondent.

The appeal of the above-named Appellant from the judgment of the
Exchequer Court of Canada, pronounced in the above cause on the 20th
day of October in the year of Our Lord One thousand nine hundred and
thirty-one, setting aside the assessments for the years 1917 to 1928, both
inclusive, levied by the Appellant on the income received by the Respon-
dent as Executor and trustee of the estate of Duncan McMartin and accu-
mulating in the said Executor’s hands, having come on to be heard before

30 this Court on the 9th day of February in the year of Qur Lord One thousand

nine hundred and thirty-two, in the presence of counsel as well for the
Appellant as the Respondent, whereupon and upon hearing what was
alleged by counsel aforesaid this Court was pleased to direct that the said
appeal should stand over for judgment and the same coming on this day
for judgment this Court did order and adjudge that the said appeal
should be and the same was allowed, that the said judgment of the
Exchequer Court of Canada should be and the same was reversed and set
aside and that the assessments for the years 1917 to 1928, both inclusive,
levied by the Appellant on the income received by the Respondent as
Executor and Trustee of the estate of Duncan McMartin and accumulating
in the said Respondent’s hands should be and the same were confirmed.
And this Court did further order and adjudge that the said Respondent
should and do pay to the said Appellant the costs incurred by the said
Appellant as well in the said Exchequer Court of Canada as in this Court.

(Sgd.) J. F. SMELLIE,
"~ Registrar.
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In the No. 17.
Supreme
%t;unratd«;f Reasons for Judgment.

No. 17.  (A) DUFF J. (Concurred in by RINFRET, LAMONT and SMITH JJ.)

Reasons for

Judgment. It is quite plain, I think, that a child does not take, under paragraph

(a) Duff J. 9, sub-paragraph (¥), unless it attains the age of twenty-five years. It

(concurred in s true that the gift over is limited to the case where the child dies before

Kﬁ;ﬂ{“{’:ﬁ q the ““ period of distribution.” But that cannot affect the plain language

Smith JJ.) which makes the gift of the share contingent upon attaining the age of
twenty-five years.

This, it seems to me, in itself leads to one necessary conclusion with 10
regard to all points in controversy. Until a child has attained twenty-
five years, the destination of the share is uncertain, and the beneficiary
is unascertained and unascertainable. That is sufficient to dispose of
the main point. It is also sufficient to dispose of the subsidiary point,
because up to that time the accumulated income accumulates as an
integer; and the result is that the appeal should be allowed, the judgment
of the Court below reversed and the assessments confirmed, with costs
throughout.

{(8) Cannon J. (B) CANNON J.

The following facts were agreed upon by the Appellant and the 20
Respondent for the purposes of this action :

1. The Appellant is the sole surviving Executor and Trustee of the
last Will and Testament of Duncan McMartin bearing date the 24th day
of April, 1914.

2. That the said Duncan McMartin died on the 2nd day of May, 1914,
at the City of Toronto, in the Province of Ontario, but was domiciled in the
City of Montreal, Province of Quebec.

3. After sundry bequests which are not involved in this appeal, the
said deceased gave directions by his said last Will and Testament for the
sale and conversion of his residuary estate, the investment of the balance 30
of the proceeds of such sale and conversion and as to the disposition to
be made of the income derived from such investments, or the income or
profits from the unrealised portions of the said Estate, which directions
are to be found in paragraph 9 of the said last Will and Testament which
is as follows :—

9. I give, devise and bequeath all the rest, residue and remainder
of my estate both real and personal to my Executors and Trustees
hereinafter named upon the following trusts—namely :

(a) to sell and convert the same into money (except my shares
in Canadian Mining and Finance Company Limited) as soon after 40
my death as they in their absolute discretion deem it advisable.

(B) to pay out of the proceeds of such sale and conversion the
legacies given by this my Will including the said legacy to my wife
of One hundred and fifty thousand dollars ($150,000) should same
become payable.

(c) to invest and keep invested the balance of the proceeds of
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such sale and conversion in such investments as trustees are by the In the

Laws of the Province of Ontario permitted to invest trust funds. *Cq,“f’:‘:’"e,
(p) To pay out of the income derived from such investments or C‘;unad‘;f

the income or profits from the unrealised portions of my estate, the _

said annuity of Twenty-five thousand dollars ($25,000) a year to my  No. 17.

wife. Reasons for
() To divide the balance of the income from such investments, J“dgment~ 3

or the income or profits derived from the unrealised portions of my -(3)001;?7?’1?21 i

estate, into three equal parts and to pay or apply one of such parts, '

10 or so much thereof as my Executors and Trustees in their discretion

deem advisable, in or towards the support, maintenance and education

of each of my children until they respectively attain the age of

twenty-five years, or until the period fixed for the distribution of the

capital of my estate whichever event shall last happen, provided that

any portion of any child’s share not required for his or her support,

maintenance and education shall be re-invested by my said Executors

and Trustees and form part of the residue of my estate given and

bequeathed to such child.

(r) After the death or remarriage of my wife, whichever event

20 shall first happen, to divide the residue of my estate equally between
such of my three children as shall attain the age of twenty-five years,

as and when they respectively attain that age, provided that if any of

the said children shall have died before the period of distribution
arrives, leaving a child or children, such children shall take the share

in my estate which his or her parent would have taken had he or she
survived the period of distribution, if more than one in equal shares.

4. On the 1st day of January, 1917, there were living : Iva McMartin,
Widow of the said Duncan McMartin, deceased, and Allen A. McMartin,
Melba McMartin and Duncan McMartin, children of the said.deceased, all of

30 whom resided in the City of New York and had so resided for some time
prior to the 1st of January, 1917. The said deceased left no other child,
or any child or children of any deceased child, him surviving.

5. That Iva McMartin, Widow of the said Duncan McMartin, deceased,
remarried on or about the 4th day of March, 1925, and received on or
about that date the sum to which she became entitled on such remarriage
and thereafter ceased to have any further interest in the residuary estate
or in the income or profits therefrom.

6. The said Allen McMartin- continued to reside in the City of New

York or elsewhere in the United States of America until January, 1926,

40 at which date he took up his residence in the City of Montreal, Province

of Quebec, and has since resided there. The said Melba McMartin and

Duncan McMartin have continued to reside in the City of New York or
elsewhere in the United States of America, and are still residing there.

7. That the said Allen A. McMartin attained the age of twenty-five
years on the 4th day of November, 1928, and that the said Melba McMartin
(now Melba McMartin Orr) attained the age of twenty-five years on the
3rd day of March, 1930, and the said Duncan McMartin attained the age
of twenty-one years on the 17th day of February, 1930.

a G 2
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8. That the said Allen A. McMartin was married on or about the
29th day of August, 1928, and there is no issue of such marriage; the
said Melba McMartin was married to Leander Lee on the 20th day of
September, 1922, and Melba Lee, born 23rd May, 1923, is the only issue
of such marriage ; the said Melba McMartin and Leander Lee were divorced
and the said Melba McMartin was again married to T. W. Orr on the 28th
day of October, 1929, and there is no issue of such marriage ; the said
Duncan McMartin was married on or about the 1st day of July, 1931,
and there is no issue of such marriage.

9. By Notice of Assessment dated the 1st day of March, 1930, the
Appellant was assessed for Income Tax upon the undistributed income,
not used in the maintenance of the children under clause (E) in paragraph 9
of the Will, from said residuary estate, as follows :—

Year Taxable Income Tax
8 8

1917 . 6,508.94 40.18
1918 45,378.57 3,469.16
1919 57,766.57 8,152.87
1920 90,167.28 20,394.78
1921 166,896.28 62,508.50
1922 205,433.09 85,438.34
1923 173,036.85 66,119.16
1924 222,788.25 96,372.10
1925 271,469.55 97,321.29
1926 352,884.04 121,063.95
1927 436,480.86 139,366.65
1928 392,875.10 122,649.04

The question of residence or non-residence in Canada does not and
cannot arise when the ultimate beneficiary in the accumulating trust
fund is not definitely known and determined during the taxation period.
The probable beneficiaries could not be definitely ascertained before the
contingency—:.e., their survival until they reached twenty-five years of
age—actually took place.

We therefore have to deal exclusively with the 1920 amendment
(ch. 20, sec. 4) which covers the present case and, in my view, is a complete
taxing provision devised to tax in the hands of a trustee resident in Canada
income accumulating in trust for the benefit of unascertained persons, or
of persons with contingent interests, without, for obvious reasons, distin-
guishing between residents and non-residents. I feel bound by our
decision in the Royal Trust Case (S.C.R. 1931, p. 485) and would allow the
appeal with costs.

10

20

30

40
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No. 18. In the
Privg./
Order in Couneil granting special leave to appeal to His Majesty in Council. %"
At the Court at Buckingha.m Palace. No. 18..
Order in
The 8th day of August, 1932. Council
granting
nt . special leave
Present : to appeal to
THE Kine’s MosT EXCELLENT MAJESTY. His Majesty
Earl of Athlone. lnhczuncﬂ,
Lord Southborough. 8th August,

Secretary Sir Herbert Samuel. 1932.

Sir Howard Kingsley Wood.

Whereas there was this day read at the Board a Report from the
Judicial Committee of the Privy Council, dated the 26th day of July,
1932, in the words following, viz.:—

“ Whereas by virtue of His late Majesty King Edward the
* Seventh’s Order in Council of the 18th day of October, 1809, there
*“ was referred unto this Committee a humble Petition of John B.
* Holden, sole surviving Executor and Trustee of the estate of Duncan
‘“ McMartin, deceased, in the matter of an Appeal from the Supreme
*“ Court of Canada between the Petitioner Appellant and the Minister
“of National Revenue Respondent, setting forth (amongst other
*‘ matters) that the Petitioner desires to obtain special leave to appeal
* from a Judgment of the Supreme Court, dated the 15th June, 1932,
‘“ allowing the Respondent’s Appeal from a Judgment of the Ex-
“ chequer Court of Canada, dated the 20th October, 1931, and con-
“ firming the Respondent’s assessment of the Petitioner under the
* Income War Tax Act (1917) and Amending Acts for Income Tax
*“ for the years 1917 to 1928 inclusive upon the undistributed income
“of the residuary estate under the will of Duncan McMartin,
*“ deceased : that under the Judgment of the Supreme Court the
“tax payable by the Petitioner exclusive of penalties amounts to
* $822,866 : that the principal questions in dispute are : (1) Whether
‘“ under the provisions of the Income War Tax Act, 1917, and amend-
“ ments thereto, so much of the income of the deceased’s residuary
‘“ estate bequeathed for the benefit of his three children as had not
“ been applied for their support, maintenance and education is subject
“to tax in the hands of the Executor for the years 1917 to 1928
‘“inclusive, notwithstanding that such children were not resident
“in Canada; (2) whether in any event such income is taxable
*“ subsequent to the 4th March, 1925 * the period fixed for the distri-
*“ bution ’ by the will of the Testator; and (3) whether in any case
“such income being by the terms of the will divisible into three
‘“ equal parts ought not to have been taxed as three distinct incomes
‘“ instead of as the income of a single person : that the Petitioner’s
‘“ submission is that the deceased’s estate is not nor is the Petitioner
“ assessable or taxable under the provisions of the Act in respect
“of the undistributed funds in question for th= following reasons :
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In the (a) Non-residents of Canada are not taxable under the Act (except

Cf s “in certain special cases not now material) and the persons for

- “whom the undistributed funds in question were received were

No. 18. “ not resident in Canada : (B) under the provisions of the deceased’s

Order in * will the undistributed funds in question passed to and were vested

Council “in definitely ascertained persons—namely, the testator’s three

E’Z:‘iz‘i‘gleave ‘ children, Allen A. McMartin, Melba McMartin and Duncan McMartin,

tg appeal to ““and were not taxable in the hands of the Petitioner; (c) if the

His Majesty ‘“ undistributed funds in question were not vested they were gifts
in Council, “and bequests and therefore not within the definition of ‘taxable 10

8th August, “income’ contained in section 8 of the Act; (p) the Petitioner is

1932 * not a person liable to assessment and taxation in respect to the funds

—continued. ““in question within the meaning of the Act; (E) in any event such

‘““ income is not taxable after the 4th March, 1925, the period fixed
“for the distribution by the Testator’s will; (F) in any event the
“incomes of the three separate funds ought to have been taxed
*“ separately and not treated for taxation purposes as a single income :
“and reciting the relevant facts as agreed upon between the Peti-
“ tioner and the Respondent: And humbly praying Your Majesty
“in Council to order that the Petitioner shall have special leave 20
“to appeal from the Judgment of the Supreme Court dated the
“15th June, 1932, and that Your Majesty may be pleased to make
“ such further or other Order as to Your Majesty in Council may
* appear fit:

“ The Lords of the Committee in obedience to His late Majesty’s
“said Order in Council have taken the humble Petition into con-
“ sideration and having heard Counsel in support thereof and in
‘ opposition thereto Their Lordships do this day agree humbly to
“report to Your Majesty as their opinion that leave ought to be
¢ granted to the Petitioner to enter and prosecute his Appeal against 30
* the Judgment of the Supreme Court of Canada dated the 15th day
“ of June 1982 upon depositing in the Registry of the Privy Council
“the sum of £400 as security for costs:

“ And Their Lordships do further report to Your Majesty that
* the proper officer of the said Supreme Court ought to be directed
“to transmit to the Registrar of the Privy Council without delay
‘“ an authenticated copy under seal of the Record proper to be laid
‘“ before Your Majesty on the hearing of the Appeal upon payment
““ by the Petitioner of the usual fees for the same.”

His Majesty having taken the said Report into consideration was 40
pleased by and with the advice of His Privy Council to approve thereof and
to order as it is hereby ordered that the same be punctually observed
obeyed and carried into execution.

Whereof the Governor-General or Officer administering the Govern-
ment of the Dominion of Canada for the time being and all other persons
whom it may concern are to take notice and govern themselves accordingly.

M. P. A. HANKEY.
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DOCUMENTS.
A.——-T3 Information Return for 1923.
Page 1 Form T. 3.
AMENDED RETURN 1923

DOMINION OF CANADA

INCOME TAX

RETURNS OF INCOME REQUIRED FROM TRUSTEES, EXECUTORS, ADMINISTRATORS, ASSIGNEES, RECEIVERS
OR PERSONS ACTING IN FIDUCIARY CAPACITY FOR THE YEAR ENDED 3lst DEcEMBER, 1923.

All Returns should be prepared in triplicate. One copy should be retained by the person filing ¢
and two must be delivered to the P Py y & this Return,
on or before the 31st March, 1924,

PRINT NAMES AND ADDRESS PLAINLY BELOW

Return of the Estate or Trust of.......Duncan McMartin, deceased....................c...cooceooiiviovioeeeeeeeeeeceeseeeeerean
Btate name by which Estate or Trust is known

Return made by........ JORN B, HOIAEN. ...ttt ettt et st esb st et oes e seeseaeen
Give names of Trustees, Executors, or others representing the Estate or Trust

Address in full........ 255 Bay Street, Toronto, OIEaTio.............c..coovvvoiieeeeeeee oo e eeveraressererareessseenseesems
Btreet and number Place Province

Actix}lg in capacity of........ Executor and Trustee for himself and his coExecutor and Trustee Louis Henry

TNMINS Of MODLTEAL, QUE...........oviiviiiiieireee et sttt r s e essesesseas s sannnaeerasen
Trustees, Executors, etc.

‘Was a return of this nature made for 1922?........ Yes....c.c...... Date Trust or Estate originated?... May 2nd, 1914.

Total amount of Net Income of the Estate or Trust for the calendar year 1923, as detailed on pages 2 and 3

Of this fOTM....... 8248,808.18... .........ocooooeoereeeeerereereesoeresseeeeesseereseseseeseesseersreseseoeressenones e eeer oo

If the I::rsrta:% has been wound up and the E'ffﬁ;‘f:;?

WIe hereby certify that the return embodied herein, the supplementary statements and additional sche-

discharged, please give date..............c.ccooeveevcereecrericrnes

dules attached (if any) contain a true and complete statement of all income received by l:: for or on behalf

of the above named Erslt,:st’f during the year for which this return is made.

Telephone Number........ Main 6010................ (Signature)........ JOHN B. HOLDEN................... SR,
Date........ March 29th, 1923..............c..cc..o...... Executor Estate Duncan McMartin, deceased.

INSTRUCTIONS:—The Income War Tax Act provides that ‘‘ Income of a Beneficiary of an Estate shall be deemed
to include the amount accruing during each taxation year to which he, his heirs or assigns are entitled from the income
of the Estate whether distributed or not.”

‘*Income accumulating in trust for the benefit of unascertained persons, or of persons with contingent interests shall
be taxable in the hands of the trustees or other like persons acting in a fiduciary capacity as if such income were the
income of an unmarried person.”’ In every case of this kind the Trustee or othcr like person must file Returns on Form
T. 1 in addition to the returns on Form T. 3.

In cases where an estate is carrying on a business, Trustees, Executors, ete., are required to attach financial state-
ments in duplicate including statements of Assets and Liabilities, Trading and Profit and Loss. In determining the
net income under item 1, page 2, the fiscal year ended within the calendar year may be used. For all other items the
calendar year only must be used. The spaces provided on pages 2, 3 and 4 of this form are to be filled in with full par-
ticulars of the different amounts under each head. Where the space provided is not sufficient supplemental sheets pro-
perly identified containing full information must be attached to this return.

**In cases wherein trustees in bankruptcy, assignees, liquidators, curators, receivers, administrators, heirs, executors
and such other like persons or legal representatives are administering, managing, winding up, controlling, or otherwise
dealing with the property, business or estate of any person who has not made a return for any taxable period, or for eny
portion of a taxable period for which such person was required to make a return in accordanco with the provisions of
the act, they shall make such return and shall pay any tax and surtax and interest and penalties assessed and levied with
respect thereto before making any distribution of the said property, business or estate.”

*“Trustees in bankruptey, assignees, administrators, executors and other like persons, before distributing any assets
under their control, shall obtain a certificate from the Minister certifying that no unpaid assessment of Income Tax,
surtax, interest and penalties properly chargeable against the person, property, business or estate, as the case may be,
remains outstanding. Distribution without such certificate shall render the trustees in bankruptey, assignees, admin-
istrators, executors and other like persons personally liable for the tax, surtax, interest and penalties."”

PENALTIES:—Every person who is required to make this return who fails to do so on or before the 31st
March, 1824, shall be Hable to a penalty of ten dollars ($10.00) for each day of default, provided, however, that
such penalty shall not In any case exceed fifty dollars ($50.00).

For use in Office of Inspector only. For use in Office of Commissioner only.
Date received. ..........ccooenrieer e Date filled..........cccoieeiicre e
' i Days late. .
Penalty §...
Assessed by.....

Date assessed................... Forwarded to’

Documents.

A,
T3 In-
formation
Return for
1923,
29th March,
1923.



Documents.

A.
T3 In-
formation
Return
for 1923,
29th March,
1923
—continued.

54

Page 2
GROSS INCOME
For Calendar Year 1923
1. NET INcoME rrROM BUSINESS, as per statement hereWith...............ccooooovonrevevorrrecneens,
NOTE:—8ee instructions on Page 1.
2. GROBS INCOME FROM RENTALS. ....u......ocvnreereenmneemsoneesseeesesenesaesssssssessssseessssessses s ssssena,
........ 1653 St. James Street, Montreal, Que........oooooevevre: « evvrrree
........ Stuart property, Montreal........ . .
........ Kindersley Elevator, one-half................c.ccooovovueoomeeeeeeeereeros oo
NOTE:—Give name and address of and | of property.

3. NET INcomE FRoM FarM LanNps OPERATED a8 per return on Form T. 1a attached....

OTE:—Give address or of property.
4. GROSS INCOME FROM COMMIBSIONS.............coooveeverooeseoeeoeeoeeoeeeessees oot ee s e oo s ee oo

NOTE:—Give name of person from whom received.
5. IncoME FROM DIVIDENDS—

(i) From Canadian Corporations—
........ Hollinger Consolidated Gold Mines Ltd................c.cocrvvvnn....... 8,770 | 45
less 509, for. exhaustion......................ccomveercereecerveorrerran, 4,385 | 22
. 4,385
........ Canadian Ming. & Finance Co. Ltd. Dividends from Hol- :
linger Consolidated Gold Mines...................coocvreerem..., . 379,591 | 96
less allowance 509, for exhaustion... 189,795 | 98 189,795
NOTE i dhares were pusehansd ducine aation yeas sivase wroaupr |
Total Sl
Less Carrying Charges (if any)...........llececoevvrereerce vl
3 [ SOOI UUUUUOOSUUURRRURRIOIY: | IO
(ii) From British and Foreign Corporations—
[ 2OV ROROTU PO UROTRUURPNUR: | FSSUROORRUPRSRRRRPRON
NOTE:—Give name of corporation in each case stating number of shares and if or preferred.
6. INcoNE FRoM DoMINION oF Canapa Bonops $ c.
(a) issued Exempt from Income Tax..........cc.coov.ovvevcrvierrninnnens 2,640 | 00
less carrying charges... . ....coocerreconnnncceeecnennee | e eneeeen 2,640
(b) issued liable to taxation arising from Dominion of Canada
Bonds issued in 1919.and 1922.................cooooviviorecrnn. 4,675 | 00
less carrying chnrJges ............................................................................................ 4,675
7. IncoME FrROM INTEREST on Mo es, Notes, Bank Deposits, Bonds and Deben-
tures, Debenture Stock and Securities other than reported in Item No. 5...............
........ From Mortgages $41,685.18 from Bank Deposits $416.89 from Bonds Deben-
tures and Debenture Stock $47,088.43............c.c.c.cccorivrinrriinninneiccecrcnnens 89,140
8. Income FroM Fipuctarres (Trustees, Executors, Administrators, Guardians or|
Financial Agents)...............

50

NOTE:—Give name of te and name and address of Trustee.
9. IncoME FROM OTHER SOURCES not elsewhere enumerated (Specify)............ccocueume....
........ Sale of Hay on Stuart property
10, TOTAL INCOME........ccccooveieimiiiereiceeee ettt bt s s ne s s et et esssesen et et eneeenseassesssnen
‘Where

must be attached to t

the spmfn,:rovided in the schedules above is not sufficient, supplemental sheets properly identified containing full information
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Page 3

EXPENSES CLAIMED AS DEDUCTIONS FROM INCOME

For Calendar Year 1923

11. INTEREST PA1p oN BorroWED MoxeY (Exclusive of any amount included in Items
No. 4 or No. 5)—

(i) Mortgages on Rented Property.

(ii) Other Interest (Specify)

........ Exchange on New York Drafts Mrs. McMartin & Children...

NOTE:~Give name and address of person to whom interest is paid.

*12.. Taxes. Provincial and Municipal Taxes on property (Exclusive of Income Tax
Local Improvement Tax or any amount reported elsewhere)................c.............

(Full details must be given)

14. Bap DEBTS actually written off within the year, contracted since first January, 1917
NOTE:—Only ts relating to the busi areto beincluded here and no amount already charged
before arriving at total opposite item 1 page 2 of this return is to be included

15. DEPRECIATION—
Nature of Article. Wear and Tear Charged Of.
Year Cost Value Rate
(not including r cent

If Building state material and date of| Acquired| land value.) er An, Amount in - .

construction. . : Amount  this
If Machinery give description and date previous years. year.

of purchase. .

$ (X $ c. $ [
Total depreciation ..............

NOTE:—Do not include depreciation on stock in trade, land or securities or any other asset not subject to
exhaustion wear and tear. This schedule must not include apy amount already charged before
. arriving at total opposite item 1 page 2 of this Return.
16. Oruer DEDUCTIONS not elsewhere enumerated. (Specify)
s Insurance premium in respect of 1653 St. James St
........ Loss on Saskatchewan operations as
.Normal Tax on Canadian Dividends.

Dividends and Income from Dominion of Canada Bonds or Stock issued exempt from taxation included
n schedules 4 and § is Return is concerned—see schedule 20.

per schedule attached No.-16......‘.....,.......‘.

must not be shown as a deduction, insofar as th:

17. ToraL DepucTions

Where the space provided in the above schedules is not suffici identi ini ; :
‘must be attached to tln‘: Return.m e above es is not sufficient supplemental sheets properly identified containing full informatio

a

$ 40,950

H
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Page 4
$

18. ToraL INcOME brou%ht forward from fpage 2 292,027 | 81

19. ToraL Depucrions brought forward from page 3 40,950 | 96

20. NET INCOME............cccovverreererrerreerrrennreannene 251,076 | 85
21. N ame and address of Beneﬁciary Total Amount of Apponioqment 0' Accrued I of each Beneficiary.

Income aceruing Dividends from ||Interest froon Dom.
Stocks of Canad of Canada Bondsor ||
NOTE:—Give surname first, then initials, to Beneficiary. Corporations. Stock issued exempt Other Revenue.
number, street and place. . from Income Tax.
(1) @) ) 4) 5)
$ s $ $

........ Mrs. Duncan McMartin...
veererne. 490 Riverside Drive....
..... eerrenee-. New York City.....,.." '
........ McMartin, Duncan.....

............ 490 Riverside Drive....
................ New York City........
i ee Melba McMartin.....
wreveernrn.490 Riverside Drive....
................ New York City...........
........ Duncan McMartin Estate...............

Rentals insufficient to render bene||
ficiaries. assessable............c.cccooooviven..

251,076 1 85 || 194,181 | 21 2,640

54,255

NOTE:—The difference between the amount shown under Item 20" and the total of column 2, Item 21" is taxable in the hands of

the Trustees who should file a return therefor on Form T. 1.

(Copy)

SCHEDULE ATTACHED TO INCOME TAX RETURN, FOR
ESTATE DUNCAN McMARTIN, DECEASED.

Pointe aux Trembles................cocovioiieeiriiieerei s st at e 194 60
City Toronto, Income 1922.......... . 1,252 07
British Columbia Lands................ 80 84
City Toronto, Income 1923.......... 2,330 17
1653 St. James St. Montreal..................ccocoerevierieeeeereirenes 401 00
Town of Longueuil (one half).......ooereeviceicecreecenen 1,720 65
Ambherst Park............cccooooomeeeioioiee et 92

Town of Laval de Montreal................ 1,322 60
Town of Montreal South (one half)..............ccoooeevereeenn. 3,048 16
Saskatchewan lands, one half........................... 3,734 15

(Copy)

$14,177 04

No. 16. SCHEDULE ATTACHED TO RETURN OF DUNCAN McMARTIN ESTATE

Operating Account Saskatchewan Lands
Loss & Gamn—
TO SUPPHES........c.ceoeieiireeecenien sttt
Interest & Exchange...

Hardware....................

age
Sundries.................
Repairs & Oil...........
O. G. Alderson...............;covveiveennns. eteterrie e reaerobsassensbane
Balance due O. G. AlderSon.
By Bale8 GIAIN..........cucreeietee et et eese e ssass s e sessassasessesssansansessncen
Collections—pasture.......
Balance........co.coooveeeerniiirereeieennns

1,243 32
4,768 05

6,201 37

6,201 37
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A.—T.1 Assessment Return for 1923.
For use of individuals other than farmers Page 1 ' Form T-1

and ranchers 1 923

DOMINION OF CANADA Received
April 30, 1924
I NC 0 M E T A X ’ rormounsm;mbr'rmﬁm

RETURN OF INCOME FOR THE YEAR ENDED 31st DECEMBER, 1923

All returns should be prepared in triplicate. One copy should be retained by the taxpayer and two copies must
be delivered to the........ Inspector of Taxation, 21 Lombard St., Toronto, Ont......... on or before 30th April, 1924.

PrinT NAME AND ADDRESS PLAINLY BELOW
Name....... Duncan McMart),in, deceased, Estate of

(Surname) _ (Christian names in full) A
P.O. Address of present residence....... 255 Bay Street, Toronto,................ York.............. Ontario...............co....
(Street and Number) (City or Town) (County) ‘(Province)

Occupation or nature of business of Taxpayer.

Under what name business carried on?.........

Names of partners in business (if any)...

Naine in full and address of Employer or Firm or trading name for year 1923...

Place of residence dUFINE 1922...............coocovirri i corerrreeeteeeseseest s s e eeesoes e e e s s s st eeee e

Did you make a Domianton Income Tax Return for 19217.......Yes...... Have you been assessed for Dominion
ncome Tax for 1921?.....No........

Did i'ou make 8 Dominion Income Tax Return for 1922?....... Yes........ Have you been assessed for Dominion
ncome Tax for 19227........ No........

State whether married or unmarried, widow or widower.

(If status was changed during th tate date of change
State number and ages of children under the age of 18 years dependenmn you fm"‘:ﬁ)pgr?" 'umberoc

ages................
If any taxpayer, not otherwise entitled to the $2,000 exemption, claims to have dependent on him:—
(1) a parent or grandparent,
(2) a daughter or sister,
3) a sg:m?: brother under 21 years of age or incapable of self-support on account of mental or physical
n Y - . )
full particulars must be given on Form T. 242 which may be had on application to the Inspector’s Office.
1f a widow or widower state number and ages of dependent children, if any,
under the age of 21 years or over 21 years of age and dependent on you } Number............. Ages......cconne
for support on account of physical or mental ineapacity.

I hereby certify that the return embodied herein, the sufplem'enta.ry statements and additional schedules
altltached,lg%any, contain a frue and complete statement of my Gross Income and Deductions claimed for
the year .
Date........ April 16/24................ Telephone Number........ Main 6010................ Signature........ John B. Holden..........

" Executor Estate Duncan McMartin
N.B.—It is essential that taxpayers notify the Inspector of Taxation to whom return has been made, of
any change in address.

INSTRUCTIONS:—Fill in carefully the answers to the above questions and the particulars required on pages 2, 3 and
4 of this form. All persons engaged in business, including members of trading lrartnershipa. should attach to this
return a certified financial statement of the business including Assets and Liabilities, Trading and Profit and Loss
Statements for the accounting periodended in 1923, showing how the amount of Item No. 4 on page 2 is ascertained..
ll?ver:; other person having investments of any kind should complete the statement of Assets and Liabilities on

age 4.

In the case of a taxpayer carrying on a farming business in addition to his regular occupation, he should give full details
of his farming operations on Form Tl-a.

Every taxpayer must estimate the tax payable b him. The tax is due on the 30th April; 1924. Every taxpayer shall
send on or before the 30th April, 1924, with his return, not less than,ono-qﬁarter of the amount of his estimated tax,
and may pay the balance, if any, in not more than three equal bi-monthly instalments thereatter, together with
inter:gt. at;;he rate of six per centum per annum upon each instalment from the 30th April, 1924, to the time pay-
ment is made.

If any taxpayer pays less than one-quarter of his estimated tax, or should he fail to make any payment on or before the
30th April, 1024, or at the time when ang instalment should be paid, he shall pay additional interest at the rate of
four per centum per annum upon the deficiency from the date of default to the date of payment. .

Any additional tax found due over the estimated amount shall be paid within one month from the date of mai of the

-- Notice of Assessment together with interest at the rate of six per centum per annum from the 30th ., 1924,
It }nyment of the additional amount of tax is not made within the said one month, additional interest at the rate
of four per centum per annum shall be payable from the date of default until payment is made.

PENALTIES:—For faflure to file return on or before 30th April, 1924. :
Five per centum of the tax payable with a maximum penalty of Five Hundred. Dollars..

For False Return—Upon summary convictlon s fine not exceeding Ten Thousand Dollars or six
months’ imprisonment or both fine and imprisonment.

.&7802-3
a H2
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Documents. Page 2
.1 Al , GROSS INCOME
r-o[‘meit eens For CALENDAR YEAR 1923
Return Do Nor State Your INcoME TO BE LEsS THAN THE TRUE AMOUNT. AvoID PENALTIES.
for 1923,
16th April, 1. SALARIES OR WaAGES Received from
F—)z:ntinue d. Bonus or Gratuities received from

Pensions YeCIVEd fIOM................c.ovvemvieieirtreeit ettt s st eaesn
Directors’ Fees received frOML..............c.ooo.ovvieieurerreeceeeessedseesescrssesssessssassessssssssessseseens
Board, living, house ‘or subsistence allowance received from

2. GROSS INCOME FROM PROFESSIONAL FEES. ........cc......oovvvevrenrcvinecieeieeseeres st eate e

(State whether Cash Receipts and Accounts charged or Cash Recexpts only)

NOTE.—1If Financial Statement in duplicate is attached showing Gross Income and Deductions, only
Net Income need be shown here.

3. Gross INCOME FRoM COMMISSIONS

T L S s ooy o iiéla'éi;'e}i';i}i B R .
how amount is reac]
4. Ner INcOME FROM BUSINESS 28 per statement herewith or Schedule, Page 4.............[lo.coocvivverrieriiesn e
Value of merchandlse, food, clothing.. ete., taken from stock for personal or family
ULSE......oviceinsiuretons sttt toeeeriar et et raecantseanseseseases et ersatessntenterarsecsrssecssssssssesesnsesennsesenecl atosersesessrarsesaneessfessonseneas -
5. Gross INCOME FROM RENTALS........ 1653 St. James St., Montreal............81,020 00 {[........cccoocovrreisfoerrnanns -
........ Stuart Property, Montreal o 180 00 I e iees
........ Included in Duncan McMartin Estate T 8 return...............cooeveeivvcerneeenevenieneeceeens —1,170-1-00
NOTE.—Give address or location of property.
6. INcoME FROM DIVIDENDS— $ c.
(i) From Canadian Corporations
........ Duncan McMartin Estate, see T.3.........c.cccooevcrorecvvniinnenn. 174,036 | 85
174,036 | 85
7. INcoME ¥ROM INTEREST on Mort,ga.ges Notes, Bank Deposits, Bonds and Deben-
tures, Debenture Stock and Seeurities other than reported in Item No. 9 (as per
e T . A IS N N

8. IncoME FRoM Fipuciaries (Trustees, Executors, Administrators, Guardians or

Financial Agents)
NOTE:—Give name of Estate and name and address of Trustee.
9. INcoME FROM DoMINION OF CANADA BonDps— &3 c.
() Issued exempt from Income Tax........ Duncan McMartin 2,640 | 00
Less Iga.rrying Charges........ Estate T.3............ccc.......

e
(b) Issued liable to Inoome Tax. (Arising from Domxmon of
Canada Bonds issued in 1919, and subsequent years)....

Less Carrying Charges.............ooooooooooeoreerveoeroereerosoon| oo -
Nebu.o oo ereeerevee eeeerser e eeeer b, 2,640 | 00
10. IncoME FrROM OTHER SOURCES not elsewhere enumerated (specify)..............cccoo.........
........ Saskatchewan Farm Pasture 190............cc..cocooovriveovevereeen,
........ Sale ot;ﬁram $1,243. 32 Kindersley Elevator $96.10.
........ -Includ Duncan McMartin Estate T.3 Return..........co.ococovvvveereeersorivnn. 1,520-1-42
2,6901-42
11, TOTAL INCOME. .........cooouieiieiereie vt et sas st eteesee et esee e eeeseeeses e e oo 176,676 | 85

Where the e provided in the Schedules above is not sufticient, supplemental sheets identified ; full information,
rust be atmh:?l‘:o Sm Return. ppem ! properly containing full infor o
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Page 3

EXPENSES CLAIMED AS DEDUCTIONS FROM INCOME

For CALENDAR YEAR 1923

Do Nor Cram DepuctioNs THAT CANNOT BE ALLOWED. AVOID PENALTIES.

12. GeneraL Exrenses applicable to business, trade or profession not included in
Statement herewith or in Schedule, Page 4.

NOTE:—Give name and address of person to whom interest is paid. Do not include interest on
mortgage on residence or on moneys borrowed for personal and living expenses.

14. Taxes. Provincial and Municipal Taxes on Property other than taxpayer’s resi-
dli:ceh(ex;:lusive of Income Tax, Local Improvement Tax or any amount reported
@ISBWHIETE). . ..cvoveeneiii ettt bttt et

..w-...Stuart Property, Point Aux Trembles... ....All included in Duncan.......
........ 1653 St. James ét., Montreal.................. .... McMartin Estate T.3....
Premium paid for Fire Insurance on rented property Return.......... .

........ 1653 St. James St., Montreal.

Repairs t0 rented PrOPEILY...........cccovoiiviviitiritiieier ettt steas et es s ersanaes

NOTE:—Under each heading where an amount is claimed give address or location of property.

15. Bap DEBTSs actually written off withia the year which have been contracted since

188 JANUATY, D17 . ...ttt et s eee et nae s res s ses s sees et eneesesaenenananeo
NOTE:—~Only accounts relating to taxpayer's business or profession are to be included here and no amount

already charged before arriving at total opposite Item 4, Page 2, of this Return, is to be included.

18. Depreciation— Wear and Tear Charged Off,
Nature of Article. Year Cost Rate
. (not including | per cent
1t Building state material and date of| Acquired land.) 'er An, Amount in
jon. Amount this

Jt Machinery give description and date previous years. year.

of purchase. ’

$ e. $ . $ c.

Total depreciation...

‘NOTE:—Do not include depreciation on stock in trade, land or securities or any other asset not subject to ex-|
haustion wear and tear. This schedule must not include any amount already charged before

arriving at opposite item 1 page 2 of this Return.

17. NeT INcoME FROM DoMinioN oF Canapa Bonbs issued exempt from Income Tax
(to offset Item No. 9a and proper proportion Item No. 8).........c..ocooooioieervrevrnn
........ Duncan McMartin Estate, 88€ T.3....... ..o.......cc..ooovooouivroororrisoeeeeeoreoeeeee,

18. OraER DEDUCTUIONB not elsewhere enumerated.  (SPeCify)......ooovovevmreomrerierennn.
........ Operating Expenses, Saskatchewan Farm,..................cco..cooocrvvvrrcvcrennce..
........ Supplies $1,682.92, Interest & Exchange $153.46, Hardware $166.55.
........ Wages $781.75, Sundries $1,260.59, Repairs & Oil $466.10................cco.ervevvonn....
........ Manager's salary $1,800. Taxes $3,734.15. Included in Duncan McMartin
........ Estate, T3 RECUIN ...................cooooioomiimiioeoeoeoeeeeeeeeeeeeeoeeeeeeeeeeeoeoeoeoo

19. ToraL DEnucTioNs

be -yhm th': me mied in the above Schedules is not sufficient, supplemental sheets properly identified containing full information must
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STATEMENT OF PROFIT AND LOSS for year ending
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Page 4
FINANCIAL STATEMENT (See Instiructions on Page 1)

Merchandise sold during the Year................iie e

Inventory of Merchandise at commencement of year at cost price

If inventory is not taken at cost, state basis of valuation)
Add cost of Merchandise bought forsale......................coo

(Including Freight and Duty)

Less Inventory of Merchandise at end of year at cost price
(If inventory is not taken at cost, state basis of valuation)

Gross Trading Profit for Year.... ................

Add other Income derivea from Business...... ...........ooeiioiiiie e

Less Expe TOTAL GROSS PROFIT . 20U
Salarles and Wages (Not including Proprietor or Partner).....[$....................[ooee.
L 52 SRS SO U ORORR PR PURTSUORUSORPUPRUTPUNY FPRIPURPVRTPRRROUIT AUORORTIOt

from Capital................
Fire Insurance Pr:

Repair
Bad debts actually written off wi

sales contracted since 1st January, 1917

Sundry. (Specif; }l" ................................

TOTAL NET PROFIT
Where profits are divided amongst partners the amount paid or credited to each must, be clearly shown.

STATEMENT OF ASSETS
AssETs—

Stock of Merchandise on hand at

To THE INSPECTOP OF TAXATION:

Date
I enclose herewith my cheque in favour of the Receiver General of Canada for the sum of

AND LIABILITIES—As at the end of Busin

LraBILrries—
‘Accounts Payable.............. L SR
Ili‘i)lls,P_s,yra,ble..... .

Accrued Interest....
‘Sundry - (Specify)....

dollars in payment of the total amount or noj less than 259, of the amount of my Income Tax for the year

1923, estimated as follows:
Pen.

Date Tax | Int. Initials

1st payiment

|20d payment

3rd payment

4th payment

centum per annum will be forwarded on

Gross Income {See Ttem No. 11Y ..o, $176,676 85
Deductions “ No. 19/...... $ 2,640 00
Net Income $174,036 85
Less Statutory exemptxon (Sl 000 or $2, 000 as the case
CMAY DB) .ot 1,000 00
$173,036 85
Total Normal Tax (4% on first $6,000, less statutory—————
exemption and 8% oa balance)...............cooenevvviecen S,
Allowance for Normal Tax on Can-
adian Divideads..................c...ccocevrninn. ST

Less Allowance for Normal Tax in respect
of Dependent children under 18 years
of age (See note below).. $
Normal Tax Payable...................cc.ccooooiiviveiiernee.
Surtax Payable (on income in excess of $5,000).
Total Normal and Surtax Payable..... -
Additional 5%, Payable (on total Normal and Surtax on
incomes of $5,000 Or OVEr)..........ccccoevviieiieceenn L T
Total TaX....coooeovieeieiiie e $....

In case where the full amount has not been paid, further instalments plus Interest at the rate of 6 per

or before the 30th June, 31st August, and 31st October, 1924, to-

gether with an additional 4 per centum per annum upon the deficiency from date of default to date of pgyment.

N.B.—The allowance for each dependent child

RZDALULE....cc.c.oiviiciiiiece et a e eebeam
under cighteen years of age is the amount of the normnl tax on $500.
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Form T-1-B. Number............ccovvevierieernene
1923 DOMINION OF CANADA - Code No........ooooveerereesries
INCOME TAX ASSESSMENT FORM
v MCMARTIN, DUNCAN Est. of.......... 603-4 Royal Bank Bldg.,..........cceocoovevrricriinninnns Single..................
. . Name . . P.O.Address e fication of Taxpayer for exemption 5

No. 30. Dividends on which Normal Tax has been paid (vide item No. 6 (1) ) $......cc.cccivevinnnnns Xllowanoe
for Normal Tax on dividends, $..............c.ccovennnennnns.

No. 31. Number of aependents under 18 years of age............ccccccoeeeeen. Allowance for Normal Tax on basis of
$300 for each dependent under 18 years of age as provided for by the Income War Tax Act, 1917,
agamended, $................ e terrens et ere et eaeseseeanenenas

No. 32. GROSS INCOME (vide item No. 11)...........cccoeeeinee. 176,676.185
No. 33. DEDUCTIONS (vide item No. 19)........cooooomninirniiniccinns 2,640 |00
No. 34. NET INCOME........iiriieieiernen 174,036 85
No. 35 Rate Rate '
Income Class | per Normal Tax| Totals Income Class r Surtax | Totals
ent
$1,000 S
$1, 6. 000 Amount Surtax Forward
,000 $ 48,000-3 50,000 23 460....
$2,000 50,000- 52,000 24
$ 2,000— 6,000 ‘ 52,000- 54,000 25
cou_ - et we) ) s
S5 B0 0. e 000 60,00 | 28 ”
No.35 (i) Total Normal Tax = ...l 62:000—000 gi'%g %(9)
Surtax 64,000~ 66,000 | 31
$ 5,000 — | Exempt)| $ 66,000~ 68,000 32
$ 5,000~ 6,000 1 10,.... 68,000~ 70,000 33
6,000 8,000 2 70,000~ 72,000 34
8,000-10, 000 3 72,000- 74,000 35
10, 000-12, 000 4 74,000~ 76,000 36
12, 000-14,000 5 76,000~ 78,000 37
14, 000-16, 000 6 78,000- 80,000 38
16, 000-18,000 7 80,000~ 82,000 39
18,000-20, 000 8 82,000~ 84,000 40
20,000-22, 000 9 84,000~ 86,000 41
22,000-24, 000 10 1, 86,000- 88,000 42
24, 000-26, 000 11 1, 88,000- 90,000 43
26,000-28, 000 12 1, 90,000~ 92,000 44
28, 000-30, 000 13 1, 92,000- 94,000 45
30, 00032, 000 14 2, 94,000- 96,000 46
32,000-34,000 15 2, 96,000~ 98,000 47
34, 00036, 000 18 2, 98,000- 100,000 48
36, 000-38, 000 17 3, 100,000~ 150,000 52| 26,
38, 00040, 000 18 3, 150, 000~ 200, 000 56 | 28,0001....
40, 000-42, 000 19 3, 200,000~ 300,000 60| 60,
42,000-44,000 20 4, ..\l 300,000~ 500,000 63 | 126,000]....
44,000-46, 000 21 4, 500, 000-1, 000, 000 64 | 320,000]....
46, 000-48, 000 22 5, Over -1,000,000 85
Amount Surtax Forward ‘ .......... | No. 35 (ii). Total Surtax.
No. 36. Amount of Normal Tax Forward from No. 35 (i)..............
No. 37. Less Allowance for Normal Tax on dividends (from item No. 30)...| $
No. 38. Less Allowance for Normal Tax for dependents (from item No. 31).1................. l.......
" No. 39. Amount of Total Normal Tax payable...... il
To be filled in g}; I";P"“‘" No. 40, Amount of Surtax Forward from No. 35(ii)| __62,970| 63
1920 assessed on T6... No.............. No. 41. Amount of Normal and Surtax..................
1921 assessed on T6...No............... No. 42. Amount of Additional 5% Tax.
1922 assessed on T6... No........... No. 43. Amount of Total Tax.......cc.ccoocriiirenrennnecs
No. 44. Less allowances for British or other Taxes for 1923 period, as

BVNVided by Sec. 3, Sub-sec. 3 (5) b of 1919 amendment to Income
ar Tax Act 1917 ........cccooovevvenrcenne
No. 45. Less amount paid under Part I, Special War

for 1923 period

Revenue Act, 1915,

.No. 46. Total Tax Payable....................... _
No. 47. Penalty of 5% for default in filiag return........
No. 48. Total amount to be paid

REMARKS:—
T-6-1 No. 837............ Date Feb: 19, 1030............Assessor P. G. McGoven............Auditor.
~Inspector’s Office Co

Inspeotor of Tazation

Documents.

A

T.1 Ase;ess-

ment Return
for 1923,
16th April,
1924
—continued.



Documents.

A.
T.3 In-
formation
Return
for 1928,
27th March,
1929.

62

A —T. 3 Information Return for 1928.
Form T. 3

1928

AMENDED CoPY

DOMINION OF CANADA

INCOME TAX

RETUERN OF INcOME REQUIRED FROM Trustees, EXECUTORS, ADMINISTRATORS, AsSIGNEES, RECEIVERS OR
PERSONS ACTING IN A FIpUCIARY CAPACITY FOR THE YEAR ENDED 31sT DeceMBER, 1928.
This return is to be prepared in triplicate. One copy is to be retained by the person filing this Return.
and two must be delivered or mailed post paid to the INSPECTOR OF IN COME TAX, 21 Lo ,
Toronto 2, Ont. on or before the 3ist March, 1829. ’ mbard Street,

PRINT NAME AND ADDRESS PLAINLY BELOW
Return of the Estate or Trust of....... DUNCAN McMARTIN, Deceased................c....coo...ooocoovermo
Return made by.......JOHN BELL HOLDEN ... ........ccccccoccvccccocevmmmivitsoriimeommmroeomosoooreoooroosoooo o

s, Or others representing the Estate or Trust

Give of Trustees, E:

Address in full........ 603-4 Royal Bank Building, Toronto, Ontario...............c...c....o.ooocoooovmooooooosoeoooo
. . Streetand number Place Province

Acting in capacity of.......Executor & Trustee for himself and Co-Executor and Trustee. ...............................

. : Trustees, Executors,ete. LOUIS HENRY TIMMINS.,

Was a return of this nature made for 1927?........ Yes........ Date Trust or Estate originated........ May 2nd, 1914....

Total amount of Net Income of the Estate or Trust for the calendar year 1928, as detailed on pages 2 and 3

of this form, $............cooo e

If the Estate has been wound up and the Executors discharged, please give date
. Trust Trustees [

%V e hereby certify that the return embodied kerein, the supplementary statements and additional sched-

ules attached (if any) contain a true and complete statement of all income received by ?1’: for or on behalf of

the above named Estate during the year for which this return is made.

Telephone Number.......Elgin 9111.............cccooonnero... Signature.......John B. Holden (sgd.).
Date........ March 278h, 1929......oiiiiiviieiiis et

INSTRUCTIONS:—The Income War Tax Act provides that * The Income for any taxation period of a Beneficiary
of any Estate or Trust of whatsoever nature shall be deemed to include all income accruing to the credit of the taxpayer
whether received by him or not during such taxation period.”” ‘

*‘Income accumulating in trust for the benefit of unascertained persons, or of persons with contingent interests shall
be taxable in the hands of the trustee or other like person acting in a fiduciary capacity as if such income were the income
of an unmarried person.’”’ In every case of this kind the Trustee or other like person must file Returns on form T. 1 in
addition to the returns on Form T. 3. . .

In cases where an Estate is carrying on a business, Trustees, Executors, etc., are required to attach financial state-
ments in duplicate, including statements of Assets and Liabilities, Trading and Profit and Loss. In determining the net
income under item 1, page 2, the fiscal year ended within the calendar year may beused. For all other items the calendar
year only must be used. The spaces provided on pages 2, 3-and 4 of this Form are to be filled in with full particulars of
the different amounts under each head. Where the space provided is not sufficient, supplemental sheets properly identi-
fied containing full information must be attached to this return. -

Sec. 87. ‘*Every trustee in bankruptey, assignes, liquidator, curator, receiver, administrator, heir, executor and such
other like person or legal representative administering, managing, winding-up, controlling, or otherwise dealing with the
property, business or estate of any person who has not made a return for any taxable period or for any portion of a-tax-
abl}el period for which such person was required to make a return in accordance with the provisions of this Act shall make
such return.” '

Sec. 50. *‘Every person who is required by section thirty-seven of this Act to make a return of income shall pay
any tax and interest and penalties assessed and levied with respect to such income before making any distribution of the
property, business or estate which he is administering, managing, winding-up or otherwise controlling or dealing with.”

Sec. 51. ‘'Every trustee in bankruptcy, assignee, administrator, executor and other like person, before distributing
any assets'under his control shall obtain a certificate from the Minister certifying that no unpaid assessment of income
tax, interest and penalties properly chargeable against the person, property, business or estate, as the case may be, re-
mains outstanding. Distribution without such certificate shall render the trustee in bankruptcy, assignee, adminis-
trator, executor and other like person personally liable for the tax, interest and penalties.”

PENALTIES:—Every person who is required to make this return whe falls to do s0 on or before the 31st
March, 1929, shall be liable to a penalty of ten dollars ($10.00) for each day of default, provided, however, that
such penalty shall not in any case exceed fifty dollars ($50.00).

For use in Office of Commissioner only.

For usc in Office of Inspector only.

Date filed...........oooooveieioo e
Dayslate........cocoooiimiiiiii

Penalty §..... ....Abstracted by.....
Assessed by..... ...Date forwarded..

Date assessed................... Forwarded to.......................
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Page 2
GROSS INCOME—For Calendar Year 1928

1. NET IncoME FrROM BUSINESS, a8 per statement herewith

NOTE:—See instructions on Page 1.

2. Gross INcoMe FROM RENTALS.

NOTE:—Give address or location of property.

4. GRO8S INCOME FROM COMMISSIONS.............ccc.cooeiveicrrereereresaessesesesensensesnsssssas

NOTE:--Give name of person from whom received.

'5. INCOME FROM DI1vIDENDS— $ C
(i) From Canadian Corporations—
........ 702,858 | 20

Hollinger Consolidated Gold Mines Limited......................
........ Less allowance of 509, for exhaustion

351,429

10

NOTE:—QGive name of oo tion in each case stating number of shares and if common or vreferred

6. INCOME FROM DOMINION OF CANADA BONDS— $ c.
(a) Issued exempt from Income Tax (state Year of Issue)
Carrying Charges

(b) Issued liable to taxation arising from Dominion of Can-
ada Bonds issued in 1919 and subsequent years..... 35,540

Less Carrying Charges. ...

7. INcouE PROM INTEPEST on Mortgages, Notes, Bank Deposits, Bonds and Deben-
tures, Debenture Stock and Securities otheerest:lm.n reported in item No. 5.......

Mortgage Iaterest $118,040.35, Bonds & Debentures $102,626.82, Bank
e LT Y - A AR

NOTEbIneome from Provmmal MumciE! Oorponﬁon Bonds and Debentures is taxable and fous

8. IncoMe FroM Fruciaries (Trustees, Execubors, Administrators, Guardians or
Financial Agents)

36,805

223,185
tborepwtod.

NOTE:—Give name of Estate and name and address of Trustee, etc.

9. IncoMe FroM OTHER SOURCES not elsewhere enumerated (Specify)...............; ............

10. Torar INCOME..............coovenneee

611,419

70

ere the space provided in the schedules above is not sufficient, supplementary sheets properly identified containing full information

muat be nttanhed to this Return.
IMPORTANT:—The responsible official must make full disclosure of the Estate’s income.

a

Documents.
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Page 3
EXPENSES CLAIMED AS DEDUCTIONS FROM INCOME
For Calendar Year 1928,

11. IntEREST PAID ON BOoRROWED MONEY (Exclusive of any amount included in Items
No. 1, No. 5 or No. 6)—

(i) Mortgages on rented Property Paid €0....c...cooiivivereiiiviiniieee e, R !
(it} Other interest Paid t0..cceveeeeerereneicr st eseadfeeeee s e er e

........ Exchange on drafts and cheques.............

NOTE:—Give name and address of person to whom interest is paid.

12. Taxes. Provincial and Municipal Taxes on property (Exclusive of Income Tax, or|
any amount reported elsewhere).............cc...ccovvrverrennncne. ettt et eneeseana

........ Executors’ Compensation—
........ John B. Holden, 603 Royal Bank Bidg., Toronto-2..................$14,811 44
........ Louis Henry Timmins, 1010 Canada Cement Bldg., Montresl,
........ PuQu. e, 14,811 43

(Full details must be given)

14. Bap DEBTs actually written off within the year.............ccoooooieiiii e
NOTE:—Only tsrelating to the busi are to be included here and noamount already charged be-
fore arriving at total oppoeite item 1, page 2, of this return is to be included. No claim is to|

be made under this section where income is being reported on basis of cash receipts.

15. Depreciation—
Nature of Article. Wear and Tear Charged Off,

Year Rate

Cost
5 {(not including r cent
If Building state material and date of{ Acquired land.) er An. Amount in
construction, L.
If Muh[inery ﬁ‘ni:e description and date| ,

of purchase.

Amount this

previous years. year.

3 c. $ c. $ c.

Total depreciation........

.—Do not include depreciation on stock in trade, land or securities or any other asset not subject to ex-|

NOTE h:u:go; thro eevenr and tear. This schedule must not include any amount already charged before)
arrising at total opposite item 1 page 2 of this Return.

16. OTEER DEDUCTIONS not elsewhere enumerated (Specify) .........cocvvivericeesivrerereeernenn.
Saskatchewan Lands—Operating Account...

1,509 I8
Income from Dominion of Canada Bonds issued exempt from taxation included in item 6, page 2, must
not be shown as a deduction in 50 far as this Retura is concerned—see item 21.

87

o

17. TOTAL DEDUCTIONS.......oocoiiiiietitiieeite ettt at et ea st a st et saer s eb e saesss st e et s e e eves et enseseneaa

44,758

39

Where the space provided in the above schedules is not sufficient supplementary sheets properly identified, containing fol) information

must be attached to this Return.



Page 4 Documents.
$ ) cj A
T.3 In-
18. ToraL INCOME brought forward from PAEE 2.............uwwwemmeemmmusessnnionsssnsessssessirssasssssnses 611,419 | 70 .
19. ToraL DEDUCTIONS irought forward from page 3o et eses st . 4,758 | 39 %’;nu‘;f:on
20 NET INCOME......ocoro oot s oo o SR— 566,661 | 31  for 1928,
27th March,
1929
- . —continued.
21. Name and address of Beneficiary— 1l Total Amount of Amrﬁonm?%m Income of
Income accruing - L
Intérest from Dom,
. to Beneficiary of Canada Bonds or Other Revenue
NOTE:—GQGive surname first, then initials, number, street and place. Stock issued exempt
from Income Tax
) _ @ ) w
3 [ $ [} s [
........ Allen MeMartin..........c.co.ooolocvverevionenonieneeneeesenees
........ Room 7084 Mount Royal Hotel..
........ Montreal, Que.......................
vor.Lee, Mrs, Melba McMartin..
........ 94] Park Avenue...............
........New York City, N.
s McMartin, Duncaq..............
........ 45 Gramercy Park...............
........ New York City. N.Y.
T Duncan McMartin Estate....
«.ee.t/0 John Bell Holden Fsgl ...............
603 Royal Bank Buildine, Toronto-2. .
~ Under the terms of the Will all-Income not, disbursed
........ for the support, maintenance and education of|
........ the three ctildren of the deceased is-capitalized
........ and its later distribution js contingent upon
........ each child attaininil the age -of twenty-five
....... .years, subject to which the Income is to be
....... equally divided among the three children..........
........ Total.... : 566,661 | 31 1,265 | 00 || 565,396 | 31

NOTE:—The difference between the amount shown under Item “'20"" and the total of column 2, Item ‘21" is taxable in the bands of
the Trustees, who should file a return therefor on Form T. 1.
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A.—T.1 Assessment Return for 1928.

For use of individuals other Form T. 1

than farmers and ranchers
1928

Key No. Recei
‘ DOMINION OF CANADA June 13, 7020
For use of Inspector of Income F
mEt | INCOME TAX [™=igig
¢ RETURN OF INCOME FOR THE YEAR ENDED 31sT DECEMBER, 1928

This return is to be prepared In triplicate. One copy is to be retained by the taxpayer and ¢
be delivered or mailed post paid to the INSPECTOR OF INCOME 'l‘Ax,y'l‘oronhpz.,yJ;tl.l' o:'::l)' elggfl::e!g;ltslf

PRINT NAME AND ADDRESS PLAINLY BELOW
Name........ DUNCAN McMAI(RéTIN, Estate of, deceased

© April, 1929,

. urname. (Christi in full
P.0. address of present residence.......603 Royal Bank Bld_g., Toronto 2, York, Ontamomm”m) ...............
(Street and Number) (City or Town) (County) (Province)

Occupation or nature of business Of TAXPAYET..............cccov.rvvvvmivererieirieeceeceieeseseeesesreseseesessesssseseseseeseses s ostooooss
If employed state name and address of employer during 1928...........ccc..oivuueeerreeeeeensieeniusnscivessiomsreseneroseeeessseoees
If owner of business or professional practice during 1928, state

(a) Business DAIME...............ccoevreereeirieeeeeeeecemree s eesens B
(b) Names of ‘Partners (if any)..........couenn..ne...
Place of residence during 1927........ Same as above....

Did you make a Dominion Income Tax Return for 19277........
ax for 19277........ None payable........
State whether married or unmarried, WidOW OF WIAOWEN..........cc........coovvoieeieeereeeeeeeesee s s eeeeesesee e sees e e sses e

. (If status was hu?oddu.riu 1828, state date of change
State number and ages of children under the age of 21 years depen::lent on ;ou or support. 'N umber .

If you veaclnldover 21 years of age incapable of self support on account of mental or pbysical infirmity
BV PATHCULATS.......ccccooo ettt ense e s e s s bt s e bbbttt en st eemeanenemneraseaesesesen
If the statutory exemption of $3,000 is claimed by an unmarried person, widow or widower, state whether
claim is made by reason of
(a) Being a householder as defined by paragraph (f), section 2 of the Income War Tax Act (See footnote)

til"‘""“’) ...... . . '
or (b) Be}ngtn ete support of dependent relatives as provided by sub-section 1 (¢), section 5 of the Act (See
‘ootno

Answer yes or no)
If this return is made by a married man, state
(a) Name of Wife (I0 fUl)............cccovveiiicni et er et b bttt saest s st ses bt st s e anen e s setenns
(b) Has wife filed an Income Tax Returr: for 1%8? ........ — Was income of wife in excess of $1,500 for
©8 Or no
19282
‘Yes or £o)
If this return is made by a married woman, state )
(a) Name of husband (in full).............ccococovvnvenrververrrirennnn. Berurteurt ettt ee s b e sat e s s Rt e s eb b s sanraterasbas et ersans s sennnn
(b) Has husband filed an Income Tax Return for 1928?............................ Was income of husband in excess
of $1,500 for 1928............ccervvecimnnen .
Did you transfer any property or securities to your hu:ll)f:hd or children during 192872..................corerrureveriane
. . (Yes or o)
If 80, give PATLICUIATS. ........coovieccrte ettt ere e eversras et et et bat et e s aE e e seas s e e AR bere R b s eret sraracs
I hereby certify that the return embodied herein, the supplementa%statementa and additional schedules attached,
if any, contain a true and complete statement of my Gross Income and Deductions claimed for the year 1928.
Date.......June 8th........ Telephone Number/Business....... EL 9111...........| Signature........ JOHN(EIE. Ii(r))LDEN,
ENCE......ooveererercrererenn, oou

N.B.—It is essential that taxpayers notify the Inspector of Income Tax to whom return has been made,
of any subsequent change in address.

A ‘‘householder’” within the meaning of Section 2, of the Income War Tax Act, is an individual who
at his own and sole expense maintains a self-contained domestic establishment (i.e., a dwelling house,
apartment, or similar place of residence containing at least two bedrooms, in which 1esidence amongst

Householder other things the taxpayer as a general rule sleeps and has his meals prepared and served) employing therein

on full time a housekeeper or servant, or who actually supports and maintains therein one or more indi-
viduals connected with him by blood relationship, marriage, or adoption.

A claim for the maximum exemption of $3,000 by reason of dependents can only be admitted where
the taxpayer has dependent upon him any of the following persons:

(i) a parent or grandparent;

Dependents (ii) a daughter or sister;

(iii) a son or brother under twenty-one years of age or incapable of self support on account of
. mental or physical infirmity.

InsTrRUCTIONS.—Fill in carefully the answers to the above questions and the particulars required on pages 2, 3 and 4 of
this form. All persons engaged in business, including members of trading partnerships, must attach to this return
two copies of certified financial statement of the business including Assets and Liabilities, Trading and Profit and
Loss Statements for the accounting period ended in 1928, showing how the amount of Item No. 4, on page 2, is ascer-
tained. Eviry other person having investments of any kind should complete the statement of Assets and Liabili-
ties on page 4.

Every taxpayer must estimate the tax payable by him. The tax is due on the 30th April, 1929. Every taxpayer shall
send on or before the 30th April, 1929, with his return, not less than one-quarter of the amount of his estimated tax,
and may pay the balance, if any, in not more than three equal bi-monthly instalments thereafter, together with
interest, at the rate of six per centum per annum upon each instalment from the 30th April, 1929, to the time pay-
ment is made. If default is made in any of these payments additional interest at the rate of four per centum is

payable thereon from the date of default to date of payment. e .

Any agditiona.l tax found due over the estimated amount shall be paid within one month from the date of mailing 6t
the Notice of Assessment together with interest at the rate of six per centum per annum from the 30th April, 1929,
Additional interest at the rate of four per centum per annum is payable if default is made.

PENALTY.—For fallure to file return on or before 30th April. 1929, five per centum of the tax payable with a

maximum pensity of five hundred dollars,
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Page 2
GROSS INCOME

For CALENDAR YEAR 1928

DO NOT STATE YOUR INCOME TO BE LESS THAN THE TRUE AMOUNT. AVOID PENALTIES

1. SALARIES OR WAGES received from

(a) Bonus or Gratuities received from

(b) Pensions received from...................

(c) Directors’ Fees received from.........c.oo...oooovemovveron
(d) Board, livingt, house or subsistexlge allowance received from....

2. Gross INCOME FROM PROFESSIONAL FEES,
(State whether Cash R

Nore.—If Fi ial Statement in duplicat
, Income need be shown here.

3. Gross INCOME FROM COMMISSIONS
...... . m_GweW““daddrme”‘
amount is reached.

4, NET INCOME FROM Busingss as e

Value of merchandise, food, clot

r statement attached or Schedule Page 4............
g, etc., taken from stock for personal or family

5. GRoss INCOME FROM RENTALS

Nore.—Give address or location of property.
6. INcOME FROM DivipeNps— .
(i) From Canadian Corporations

Ni
Nore.—Give name of tion in each case, stating number of shares and if Common or Preferred.
7. INcoME FROM INTEREST on Mortgages, Notes, Bank Deposit, Bonds and Deben-
tures, Debenture Stock and Securities other than reported in Item No. 9 (as
per schedule ttACREA)..................co.veeeecciereeeeeee e e eeeee e ree e ees e es e .

8. INcoME FROM FIDUCIARIES (Trustees, Executors, Administrators, Guardians or
Financial Agents)......DUNCAN McMARTIN, Estate T. 8.......oooooooooooooor

.............................................................................................................................................. 394,375 | 10HR.
Nore.~Give name of Estate and name and address of Trustee, ets.
9. IncoME FROM DOMINION oF CANADA BoNDE— . $ c.
(a) Issued exempt from Income Tax §State 'gear of issue)
........ D%NCAN I\écMARTIN, teT. 3. 1,265 | 00
O W ——— 1,265 | 00HE.
(b) Jssued liable to Income Tax. (Arigsing from Dominion :
of Canada Bonds issued in 1919, and subsequent years), l——n——Jd—u N 1
10. [xcoMz rrom OTHER SOURCES not elsewhere enumerated (specify)
........ Saskatchewan Lands—Estate’s share on erop and interest on........
........ Sale agreements, rents, ete., included in Estate T. 3..........oo.oocoooocevroovrrrerren, ;508168
' i 15509108
11, TOTAL INCOME............oooveetrieceecssieesecsstiesresseeneseess e ssssess s snsssos s esoens 395,640 | 10

‘Where the epace provided in the Schedules above is not sufficient, supplementary sheets properly identified oontaining full informatipa,

must be attached to this

or six months’ im;

IMPORTANT.—The taxpayer must make full disclosure of his or her income. The maximum penalty for giving false information is $10,000
prisonment or both prisonment.

or fine and im|
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Page 3

EXPENSES CLAIMED AS DEDUCTIONS FROM INCOME

For CALENDAR YEAR 1928

DO NOT CLAIM DEDUCTIONS THAT CANNOT BE ALLOWED, AVOID PENALTIES

12. GenerAL ExpENsEs applicable to busmess, trade or profession not included in
Statement attached or in Schedule, Page 4

13. Imnni'lr Pg)m oN BorrowED MoNEY (exclusive of any amount in Item No. 6 or
o e
(i) Mortgages on Rented Property
(i) Other interest (specify)....

Nore.—Give name and sddress of person to whom interest is paid. Do not mcluda meereut on morf.ugo

on residence or on moneys borrowed for personal and living expenses.

14. Taxes. Provincial and Municipal Taxes on Property other than taxpayer’s resi-
dence (exclusive of Income Tax, or any amount reported elsewhere)

Premium paid for Fire Insurance on rented property...

Norz.—Under each heading where an amount is claimed give address or location of property.

15. Bap DEbTs actually written off Within the Jear. ..o coomooeccorsersroresmosreessoosioeserenn.
Norz.—Onl 91 accounts relating to taxpayer's business or profession are to be included here and no t
already charged before arriving at total opposite Item 4, Page 2, of this Return, ls to be included. No claim is
to be made under this section where taxpayer is reportmg income on basis of cash receipts.
16. DEPRECIATION Wear and Tear Charged Off.
Nature of Article. Year Cost Rate -
(not including r cent
It Building state material and date of| Acquired land.) er An. Amount in
constructi Amount this
If Machinery give descﬂptlon and date previous years. year.
of purchase. i
$ e. $ . $ o.
Total depreciation

orE.~~Do not include deprecxshon on stock in trade, land or securities or any other asset not subject to
exhnust:on '.hrouﬁh wear and tear. This Schedule must not included any amount already charged before arriving
at ‘total opposite Item 4, Page 2, of this Return.

17. NET IncoME FrOM DoMINION OF CANADA Bonps issued exempt from Income Tax
(to offset Item No. 9a and proper proportion Item No. 8).......c...cccconennvinnnenne.
........ DUNCAN MCcMARTIN, EState.......cccccooouvuiirniiieins e eeetsietsnisee s sesse s

18. OTHER Dznuc'rxons not elsewhere enumerated.
Operating Expense—Saskatchewan Lands—Taxes
........ Included in Duncan McMartin Estate T. 3

19, TOTAL DEDUCTIONS..........cccoveivvierivinirrereianns et eaebeer e et b be e et et ar bR e et tesnereaeaterestesbanaas

. 1

Where the space provided in the Schedules above is not suffici
must be attached to this Return.

tary sheets properly-identified containing full information.
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Page 4

Persons engaged in business will complete this page in all cases where financial statements cannot be filed.

FINANCIAL STATEMENT (See Instructions on Page 1)

STATEMENT OF PROFIT AND LOSS For fiscal year ending...........c.cccoooeevveivvirnieeneann, 1928
. ' $ $ c.
Merchandise sold during the year.................cococcovneinermnrennnecns | oonsiernr oo,
Inventory of Merchandise at end of year at cost price..............cooofooorccrnnnconecios oo fec

(If inventory is not taken at cost, state basis of valuation)

Inventory of Merchandise at commencement of year at cost price
(I inventory is not taken at cost, state basis of valuation)

Add cost of Merchandise bought for sale................ R

(Including Freight and Duty)
Gross Tradin,
Bad debts collected (written off in previous years)....
Add other Income derived from Business............

Less Expenses—
Salaries and Wages................co..ococoooioiiiii s
(Not including Proprietor or Partner)

(Important: Give name and address of person to whom paid)
Taxes on Property used in Business.........

Other Taxes (Specify)........c.ccovevvveeriverreenn,
Interest paid on money borrowed and used in business apart
from Capital...............coooooiiii e,
Fire Insurance Premiums..
Repairs.......cooooovv e
Bad debts actually written off within the year..

Profit for Year ..o

Torau NET PrOFIT

Whoere profits are divided amongst partners the amount paid or credited to each must be clearly shown.

STATEMENT OF ASSETS AND LIABILITIES As at the end of Business Year

ASSETS— LiaBILITIES—
Stock of Merchandise on hand at cost Accounts Payable
¢ T OORUUUURROUURURTTOITN | JOSRORON ISV Bills Payable........
Cash on hand and in Bank......c..cooooooeooo floeveeic ], Loans.................
Accounts Receivable............................. | o, Accrued Interest.....
Bills Receivable...................coooooevveenoe [l o Sundry (Specify).
Real Estate, Buildings.......................... o], Capital account....................
Real Estate, Land................ococooovvveve [l (see note below)
Machinery and Tools......
Furniture and Fixtures...
Other Investments........
Sundry (Specify)......
Norz.—A reconciliation of Capital Account must be shown commencing with the previous year's balance. Attach supplementary state-
ment if necessary.
To THE INSPECTOR OF INCOME Tax: Date.......June 8th........ 1929
I enclose herewith my cheque in favour of the Receiver General of Canada for the sum of........ Nil.......

dollars in payment of the total amount or not les than 25% of the amount of my Income Tax for the year

1928, estimated as follows:—

Gross Income (See Item No. 11).............. $ 395,640 10...3-1+50969
Date Tax | Int. | Pen. |Initials] DPeductions (See Item No. 19)........... 1,265 00... $-35792-69
Less S Net Income............... oo 394,375 10..$.....Nil ...
tatutory exemption $1,5 or
1ot payment $3,000 (as the case may be)................. $ 1,500 00...
All%v_\ﬁnce for.d. ...... Sy dfependent
children under years of age at
fod peyment $500 €8CH........oro oo $or
Allowance for................. children over
rd payment 21 years of age at $500 each, dependent
on account of mental or physical in-
FAPMIEY . ... et L T
4th payment Income subject to tax............... $ 392,875 10..$ Al
Tax Payable.......ocooooeevieiriveieeecrecerennd $ -l

In case the full amount has not been paid, further instalments plus Interest at the rate of 6 per centum
t, and 31st October, 1929, together with
te of default to date of payment.

Sanature. ..................................................................................
Nor;,——Cheques are to be marked and made payable to the Order of the Raoefv«-Gmnl of Canada. Taxpayers are warned not to send

per annum will be forwarded on or beforc the 30th June, 31st Ay,
-an additional 4 pcr centum per annum upon the deficiency from

ills or Joose change in envelopes.

Y8 use ~haaues, express orders, Bahk money orders, postal notes, etc.

Documents.
A,
T.1 Assess-
ment
Return
for 1928,
8th June,
1929
—continued.
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Form T-1-B Rev. 1928 Number.......ccocoviieerrecreireeinneen
Req. 1993—7-31—200M Occupational Code No.
Income Code No......... 18-S..........

DOMINION OF CANADA
INCOME TAX ASSESSMENT FORM

........ McMARTIN, DUNCAN EST. of, 603 Roxal Bk. Bldg.,......cccoooouevrncre Singlen.. oo
Name P. 0. Address Classification of taxpayer for exemption purposes
Total number of dependents under 21 years of age at $500 for each dependent..............cc.c..ooveueeermerererrrereenroneee

Total number of dependents (i.e. parent, grandparent, son, daughter, brother or sister) over 21 years of age
mentally or physicaﬁ; incapacitated at $500 each....

. Gross Income. $ 395,640 10
CRE].)ITS' Deductions............... $ 1,265 00.
Exemption...........ccoovvvecieiiriiire $ 1,500 Esarned Income —_—
Dependent (8) .........cc.covevivrviriervennnnnns S, Uneamed Income
TOTAL CREDITS ........ovveeeeeeee $ 1,500 Net Income. [ SO $ 394,375 10
Less Total Credits.............cc....coovcvrcene. .$ 1,600 00
INDIVIDUALS NET TAXARLE INCOME ..o $ 392,875 10
Income in excess] Rate Tax  f{Incomein excess|] Rate Tax
of credits per cent Payable of credits per cent Payable
$ $ $ $ e $ $
2,000 40 50,000 26 1,300
3,000. 55,000 27 1,350
4,000. 60, 000. 28 1,400
5,000. 65, 000. 29 1,450
6, 000. 70,000. 30 1,500
7,000. 75,000. 31 1,550
8,000. 80,000. 32 1,600
9,000. 85, 000. 33 1,650
10, 000. 90, 000. 34 1,700
11, 000. 95, 000. 35 1,750
12,000. ..} 100, 000. 36 1,800
13, 000. 110, 000. 37 3,700
14, 000. 120, 000 38 3,800
15, 000. 130,000..... 39 3,900
16, 000. .| 140,000. 40 4,000
17,000.. -] 150,000. 41 4,100
18, 000. ..4 175,000. 42 10,500
19,000.. .4 200,000 43 10,750
20,000.. .3 250,000. 4 22,000
25,000.. 300, 000. 45 22,500
30,000. ..§ 350,000 46 23,000 133,160 | 133,160
35,000.. ...§ 400,000. 47 23,500 {156,660 207151 | 30
40, 000.. ..} 450,000. 48 24,000 1180, 660
45,000....... 500,000...... 49 24,500 |205, 160
Balance, 50 .
. : TBX....vcoeveririerert e e $ 153,311 30
Less 20% as provided by 1928 AMENAMENLS. ..................omoimevreneeeereresereeeeeeess e sesreesevesesseresesrsss s, $ 30,662 26
. L . . $122,649 04
Less: Allowance for Income Tax paid to Great Britain or other Countries for.............. <o peri

as provided by Section 8 of the Act

Add Penelty of 5 per cent for default in filing return
Total amount t0 be PaId........ccccoceorrireriree et et d
CORPORATIONS: Net Income as above... .

Exemption........... SRR

Tax at 10% on............. 3.

Less: Amount paid under Part III, S.W.R. Aet, for................ period................ [ T
Allowance for Income Tax (faid to Great Britain or other Countries for

................ period as provided for by Section 8 of the Act......c.....cccooveeeee $enneeroeren,

Add Penalty of 5 per cent for default in filing return

Total amount to be paid.............................
To be filled in by Inspector.—1924 assessed on T. 6.
1925 assessed on T. 6.
1926 assessed on T. 6.
1927 assessed on T. 6.
1928 assessed on T. 6.
1929 assessed on T. 6.
Date........ Feb. 19........ 1930........

Remarks:

Assessor........ P. C. McGovwer....
Inspector’s Office

Assessor......... .
Commissioner’s Office
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B.—Ineome Tax Assessment Notice for 1923.

TRIPLICATE FORM T. 7C 309862
FOR THE OFFICE OF THE H
Revised 1927
. FILE NO. ....oovvvremerern ceeverns
DomiNion oF CANADA ACCT. No. McK 3-289
INCOME TAX ASSESSMENT NOTICE cope 11-10
To The Estate of Duncan McMARTIN, ToronTO, March 1st, 1930.

c¢/o J. B. Holden, K.C,, Bamster,
603-604 Royal Bank Bldg., Toronto.
Under the provisions of the Income War Tax Act, 1917, as amended, notice is hereby
iven that for the 1923 taxation period the amount of tax assessed and levied upon your
income for that period is as follows:—

INcOME
GIOSB coverveieireeneniei ettt ettt ettt sttt te et esmse ettt e st et one st eseeaeaseaseeneresae s ensarssnseassreneaseanes $176676 85
DEAUCLIONS ..ottt ettt b $ 2640 00
TAXABLE INCOME..........cooooitiiiiiiiiiee e, $174036 85
Less CreDITS— —_—
Statutory Exemption ... $1000 00
Dependent Children ... [ 1000 00
TAXABLE INCOME ......ocooooiiiiiiieceeee e, $173036 85
TTAX .ottt se et et e s st s bt s hoa e aes s ear e Saeetans e s st s en et e aeaa s er s eseetsnanees et eren et $ 66119 16
ALLOWANCES : —
British and foreign taxes paid on income derived from
British and foreign soUrces................ccooerrreencciincenens $
Amount paid under Part 1, Special War Rev Act ., $
App— $ 66119 16
Penalty for delay in filling.............cccccooiiiiiii e s $ e
TAX PAYABLE 30th, APRIL, 1924............cccooiiiiicccee i $ 66119 16
SuMMARY OF INDEBTEDNESS
Tax Penalty  Interest
Total of assessment..................ococooviiiiiiien $66119 16 §.......... $ 23444 14
Amount Paid on aceount..............ii L S S s $
Balance due ..o e $6611916 $..... ... . $ 23444 14
BALANCE FOR 19........ PAYABLE AS AT......cc.cocoiiiieieiies aeemveinensetrnssnsssntennsnan s e e s enen s
TaX...ooooooeoeeee, $ 66119 16
Penalty .......cccccoooovrvi L S
Interest ............cocooeveevevinnn. $ 23444 14
ToTAL PAYABLE as AT April Ist, 1930, s $ 89563 30

If payment is made before the 1st day of April, Taxpayer may deduct $10.83 for each
" day that payment is made in advance of the said date.

In default of payment within one month from the date hereof additional interest at the
rate of ten per centum per annum must be added.
INSTRUCTIONS: ‘

1. Cheques must be made payable to the Receiver General of Canada and must have
been previously accepted and marked by the Bank on which drawn.

2. All three copies of this form are to be returned with payment to the Inspector of

Income Tax.
Huea D. Parerson, 21 Lombard St., Toronto 2, Ont.

(Office Copy Only). C. S. WALTERS,
(Not Valid Used as a Receipt). Commissioner of Income Taz.

a K
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B.—Income Tax Assessment Notice for 1928.

MVM
FORM T. 7C 309858
Pon ¥tz ormat oF e FORM I 7 Serial - Ne: 485981
INSPECTOR Revised 1927
DOMINION OF CANADA FILE NO. T
AccT. No. Mc¢K. 3-
INCOME TAX ASSESSMENT NOTICE copE 11-18-S
To The Estate of DuNCAN McMARTIN, ToroNTO, March 1st, 1930.

¢/o J. B. Holden, K.C,, Barrister,
603-604 Royal Bank Bldg., Toronto.
. Under the provisions of the Income War Tax Act, 1917, as amended, notice is hereby
given that for the 1928 taxation period the amount of tax assessed and levied upon your
income for that period is as follows:—

INcOME
GTOBS .ot $395640 10
Deductions ... e $ 1265 00
Ot e e e, $394375 10

Less CREDITS—

Statutory Exemption ... $1500 00
Dependent Children ..o $ 1500 00
TAXABLE INCOME ..ot $392875 10
A e ettt e ee ettt e e en s $122649 04
ALLOWANCES :—
British and foreign taxes paid on income derived from
British and foreign sources..................cococoveoiiveen . L S
Amount paid under Part 1, Special War Rev. Act........... .

App— $122649 04
Penalty for delay in filing............cccoiiiiiii e, $ 500 00
Tax PAYABLE 30th APRIL, 1929.. ..., $123149 04

SUMMARY OF INDEBTEDNESS Tax Penalty Interest
Total of assessment........................cccoceoiiiiiins $122649 04 $ 50000 $ 6693 59
Amount Paid on account ....................cceeeee, $ L S L S
Balance due .............ocoooooiioiii e, $122649 04 $ 500 00 $ 6693 59

BALANCE FOR 19........ PAYABLE AS AT......cooooiiiiiiioi et eee et

TaX oo $122649 04
Penalty ..o $ 500 00
Interest ... $ 6693 59
ToraL PAYABLE as AT April Ist, 1930, e $129842 63

If payment is made before the 1st day of April, Taxpayer may deduct $20.10 for each
day that payment is made in advance of the said date.

In default of payment within one month from the date hereof additional interest at the
rate of ten per centum per annum must be added.
INsSTRUCTIONS:

1. Cheques must be made payable to the Receiver General of Canada and must have
heen previously accepted and marked by the Bank on which drawn.

2. All three copies of this form are to be returned with payment to the Inspector of
Income Tax.

Hucu D. PatersoN, 21 Lombard St., Toronto 2, Ont.

(Office Copy Only). C. 8. WALTERS,
(Not Valid Used as a Receipt). Commissioner of Income Taz.
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C.—Notice of Appeal for 1923.

In re The Income War Tax

And the Estate of Duncan McMartin, deceased; of the City of Toronto,
in the Province of Ontario, Appellant.

Notice of Appeal is hereby given from the assessment bearing date
the 1st day of March, 1980, wherein a tax in the sum of $89,563.30 (in-
cluding interest $23,444.14) is sought to be levied in respect of income
for the taxation year 1923.

(1) The deceased, Duncan McMartin, died on the 2nd day of May,
1914, at Toronto, Ontario, but his domicile was in the City of Montreal,
in the Province of Quebec.

(2) By his last Will and Testament bearing date the 24th day of
April, 1914, the said Duncan McMartin, deceased, appointed the following
persons as executors and trustees of his Will, namely, John McMartin
(since deceased), Louis Henry Timmins, of Montreal, and John Bell
Holden, of Toronto, and Probate of said last Will and Testament was
granted to the Executors therein named.

(8) After certain sundry bequests which are not involved in this
appeal, the Will contains certain clauses dealing with the residuary
estate and the disposition of the income derived from the investment of
the residuary estate or the income or profits from the unrealised portions
of the Estate which are to be found in Paragraph 9 of the said last Will
and Testament which is as follows :—

9. I give, devise and bequeath all the rest, residue and remainder
of my estate, both real and personal, to my executors and trustees
hereinafter named upon the following trusts, namely: (a) To sell
and convert the same into money (except my shares in Canadian
Mining and Finance Company Limited) as soon after my death as
they in their absolute discretion deem it advisable.

(B) To pay out of the proceeds of such sale and conversion
the legacies given by this my Will including the said legacy to my
wife of One hundred and fifty thousand dollars ($150,000) should
same become payable.

(c) To invest and keep invested the balance of the proceeds of
such sale and conversion in such investments as trustees are by the
laws of the Province of Ontario permitted to invest trust funds.

(p) To pay out of the income derived from such investments or
the income or profits from the unrealised portions of my estate, the
said annuity of Twenty-five thousand dollars ($25,000) a year to my
wife.

() To divide the balance of the income from such investments,
or the income or profits derived from the unrealised portions of my
estate, into three equal parts and to pay or apply one of such parts,
or so much thereof as my executors and trustees in their discretion
deem advisable, in or towards the support, maintenance and
education of each of my children until they respectively attain the

@ K2
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age of twenty-five years, or until the period fixed for the distribution
of the capital of my estate whichever event shall last happen,
provided that any portion of any child’s share not required for his
or her support, maintenance and education shall be re-invested by
my said executors @nd trustees and form part of the residue of my
estate given and bequeathed to such child.

(?) After the death or re-marriage of my wife, whichever event
shall first happen, to divide the residue of my estate equally between
such of my three children as shall attain the age of twenty-five years,
as and when they respectively attain that age, provided that if any 10
of the said children shall have died before the period of distribution
arrives, leaving a child or children, such children shall take the share
in my estate which his or her parent would have taken had he or
she survived the period of distribution, if more than one in equal
shares.

(4) On the 1st day of January, 1917, the sole beneficiaries interested
in the residuary estate and the income or profits therefrom were Iva
McMartin, widow of the said Duncan McMartin, deceased, and Allen A.
McMartin, Melba McMartin and Duncan McMartin, children of the said
deceased, and all said beneficiaries then resided in the City of New York, 20
in the State of New York, and had so resided for some time prior to said
1st day of January, 1917.

(5) The said Iva McMartin, widow of the said Duncan McMartin,
deceased, remarried on or about the 4th day of March, 1925, and received
on or about that date the sum to which she became entitled upon such
remarriage and thereafter ceased to have any further interest in the resi-
duary estate or in the income or profits therefrom and from and after the
date of the remarriage of the said Iva McMartin, the said three children
of the said deceased became and still are the sole beneficiaries and persons
interested in the residuary estate or the income or profits derived there- 30
from.

(6) At all times material to the questions involved in this appeal,
the said Allen A. McMartin, Melba McMartin and Duncan McMartin,
children of the said Duncan McMartin, deceased, have resided in the City
of New York or elsewhere in the United States of America with the
exception that the said Allen A. McMartin took up his residence in the
City of Montreal, in the Province of Quebec, in the year 1926 and has since
continued to reside there.

(7) The said Allen A. McMartin attained the age of twenty-five
years on the 4th day of November, 1928, the said Melba McMartin (now 40
Melba McMartin Orr) attained the age of twenty-five years on the 8rd day
of March, 1930, and the said Duncan McMartin attained the age of twenty-
one years on the 17th day of February, 1930.

(8) The said tax of $89,563.80 is a tax upon the sum of
$176,676.85 being the undistributed income from the residuary estate
held by the Appellant subject to subparagraph (E) of Paragraph 9 of the
last Will and Testament of the said Duncan McMartin, deceased, for the
year 1923
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The Appellant appeals against the proposed assessment on the Documents.
following among other grounds : o
(1) There is no authority under the Income War Tax Act for yi:co of
the imposition of such a tax. Appeal for
(2) The income sought to be taxed is not held for the benefit 1923,
of unascertained persons or of persons with contingent interests. 28th March,
. (8) No tax is payable in respect of any portion of the un-
distributed income which is held in trust for non-residents of Canada.
(4) The Executors and Trustees are not persons taxable within
10 the meaning of the Income War Tax Act.
(5) The beneficiaries are not persons taxable within the meaning
of the Income War Tax Act. ‘
(6) It would be inequitable and unjust at this date to impose
a tax even if otherwise payable.

Dated at Toronto, this 28th day of March, 1930.

HOLDEN & MURDOCH,
603 Royal Bank Building,
Toronto, Ontario.
Solicitors for the Appellant.

20 To: THE MINISTER OF NATIONAL REVENUE,
Ottawa, Canada.

Notice of Appeal for 1928. Notice of
Appeal for

. 1928,
In re The Income War Tax 28th March,

1930.
And the Estate of Duncan McMartin, deceased, of the City
of Toronto, in the Province of Ontario Appellant.

Notice of Appeal is hereby given from the assessment bearing date the
1st day of March, 1930, wherein a tax in the sum of $129,842.63 (including
penalty $500 and interest $6,698.59) is sought to be levied in respect of
income for the taxation year 1928.

30 (1) The deceased, Duncan McMartin, died on the 2nd day of May,
1914, at Toronto, Ontario, but his domicile was in the City of Montreal,
in the Province of Quebec.

(2) By his last Will and Testament bearing date the 24th day of
April, 1914, the said Duncan McMartin, deceased, appointed the following
persons as executors and trustees of his Will, namely John McMartin
(since deceased), Louis Henry Timmins of Montreal and John Bell Holden
of Toronto, and probate of said last Will and Testament was granted to
the Executors therein named.

(8) After certain sundry bequests which are not involved in this

40Appeal, the Will contains certain clauses dealing with the residuary
estate and the disposition of the Income derived from the investment of
the residuary estate or the income or profits from the unrealised portions
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Documents. of the Estate which are to be found in Paragraph 9 of said last Will and
Testament which is as follows :—

C.
Notice of 9. I give, devise and bequeath all the rest, residue and remainder
Appeal for of my estate both real and personal to my executors and trustees
;gt?l?’March hereinafter named upon the following trusts, namely: (a) To sell
1930 ’ and convert the same into money (except my shares in Canadian
—continued. Mining and Finance Company Limited) as soon after my death as

they in their absolute discretion deem it advisable.

(B) To pay out of the proceeds of such sale and conversion the
legacies given by this my Will including the said legacy to my wife 10
of One hundred and fifty thousand dollars ($150,000) should same
become payable.

(c) To invest and keep invested the balance of the proceeds of
such sale and conversion in such investments as trustees are by the
laws of the Province of Ontario permitted to invest trust funds.

(p) To pay out of the income derived from such investments
or the income or profits from the unrealised portions of my estate,
the said annuity of Twenty-five thousand dollars ($25,000) a year to
my wife.

() To divide the balance of the income from such investments 20
or the income or profits derived from the unrealised portions of my
estate, into three equal parts and to pay or apply one of such parts,
or so much thereof as my executors and trustees in their discretion
deem advisable, in or towards the support, maintenance and education
of each of my children until they respectively attain the age of twenty-
five years, or until the period fixed for the distribution of the capital
of my estate, whichever event shall last happen, provided that any
portion of any child’s share not required for his or her support,
maintenance and education shall be re-invested by my said executors
and trustees and form part of the residue of my estate given and 30
bequeathed to such child.

(F) After the death or re-marriage of my wife, whichever event
shall first happen, to divide the residue of my estate equally between
such of my three children as shall attain the age of twenty-five years,
as and when they respectively attain that age, provided that if any
of said children shall have died before the period of distribution
arrives,. leaving a child or children, such children shall take the share
in my estate which his or her parent would have taken had he or she
survived the period of distribution, if more than one in equal shares.

(4) On the 1st day of January, 1917, the sole beneficiaries interested 40
in the residuary estate and the income or profits therefrom were Iva
McMartin, widow of the said Duncan McMartin, deceased, and Allen A.
McMartin, Melba McMartin and Duncan McMartin, children of the said
deceased, and all said beneficiaries then resided in the City of New York,
in the State of New York, and had so resided for some time prior to said
1st day of January, 1917.

(5) The said Iva McMartin, widow of the said Duncan McMartin, -
deceased, remarried on or about the 4th day of March, 1925, and received
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on or about that date the sum to which she became entitled upon such re- Documents.
marriage and thereafter ceased to have any further interest in the residuary e
estate or in the income or profits therefrom, and from and after the date y ...~ s
of the remarriage of the said Iva McMartin, the said three children of the Appeal for
said deceased became and still are the sole beneficiaries and persons 1928,
interested in the residuary estate or the income or profits derived there- ?gglé March,
from. . )
(6) At all times material to the questions involved in this appeal, the —continued.
said Allen A. McMartin, Melba McMartin and Duncan McMartin, children
10 of the said Duncan McMartin, deceased, have resided in the City of New
York or elsewhere in the United States of America with the exception
that the said Allen A. McMartin took up his residence in the City of
Montreal, in the Proyince of Quebec, in the year 1926, and has since
continued to reside there.
(7) The said Allen A. McMartin attained the age of twenty-five years
on the 4th day of November, 1928, the said Melba McMartin (now Melba
McMartin Orr) attained the age of twenty-five years on the 8rd day of
March, 1930, and the said Duncan McMartin attained the age of twenty-
one years on the 17th day of February, 1930.
20 (8) The said tax of $129,842.63 is a tax upon the sum of $395,640.10
being the undistributed income from the residuary estate held by the
Appellant subject to sub-paragraph (E) of Paragraph 9 of the last Will
and Testament of the said Duncan McMartin, deceased, for the year 1928.
The Appellants appeal against the proposed assessment on the
following among other grounds :—
(1) There is no authority under the Income War Tax Act for
the imposition of such a tax.
(2) The income sought to be taxed is not held for the benefit of
unascertained persons or of persons with contingent interests.
30 (3) No tax is payable in respect of any portion of the undistri-
buted income which is held in trust for non-residents of Canada.
(4) The Executors and Trustees are not persons taxable within
the meaning of the Income War Tax Act.
(5) The beneficiaries are not persons taxable within the meaning
of the Income War Tax Act.
(6) It would be inequitable and unjust at this date to impose
a tax even if otherwise payable.
Dated at Toronto, this 28th day of March, 1930.

HOLDEN & MURDOCH,

603 Royal Bank Building,
Toronto, Ontario.
Solicitors for the Appellants.

To the MiNISTER OF NATIONAL REVENUE,
Ottawa, Canada.




78

Documents. D.—The Decision of the Minister.

The D]e)éision In the matter of the Income War Tax Act,

f th . .
&imsier, And in the matter of the Appeal of John B. Holden, sole
11th Decem- surviving executor and trustee of the estate of Duncan
ber, 1930. McMartin, late of the City of Montreal, in the Province of

Quebec, hereinafter called the taxpayer Appellant.
Decision of the Minister.

Whereas Income Tax Returns have been filed by the Executors of
the above estate for the years 1917 to 1928 inclusive.

And whereas the estate has been taxed for each of the said years on 10
the income received by the Executors and not disbursed by them but
capitalised in accordance with the provisions of the Will of the late
Duncan McMartin and the accumulation of such income so capitalised is
authorised by paragraphs () and (F) of Section 9 of the said Will, which
read as follows :—

*“ () To divide the balance of the income from such investments,
“or the income or profits derived from the unrealised portions of
“my estate, into three equal parts and to pay or apply one of such
‘ parts, or so much thereof as my executors and trustees in their
* discretion deem advisable, in or towards the support, maintenance 20
‘““ and education of each of my children until they respectively attain
‘ the age of twenty-five years, or until the period fixed for the distri-
“ bution of the capital of my estate, whichever event shall last
“ happen, provided that any portion of any child’s share not required
“for his or her support, maintenance and education shall be re-
“ invested by my said executors and trustees and form part of the
“ residue of my estate given and bequeathed to such child.

“ (r) After the death or re-marriage of my wife, whichever event
“shall first happen, to dividethe residue of my estate equally between
‘““such of my three children as shall attain the age of twenty-five 30
“ years, as and when they respectively attain that age, provided
‘“that if any of said children shall have died before the period of
* distribution arrives, leaving & child or children, such children shall
“ take the share in my estate which his or her parent would have
‘“ taken had he or she survived the period of distribution, if more
*“ than one in equal shares.”

And whereas Notices of Assessment for each of the said years were
issued on the 1st day of March, 1980.

And whereas Notices of Appeal against the assessments for each of
the said years were received from the taxpayer’s solicitor dated the 28th 40
day of March, 1930, in which objection was taken to the assessments as
levied for the reasons set forth in the various appeals.

And whereas under the provisions of the Will of the said Duncan
McMartin the income not actually distributed to the named beneficiaries
therein is being accumulated by the executors and trustees in trust for
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the benefit of unascertained persons or persons with contingent interests, Documents.
and it is provided by subsection 2 of Section 11 of the Income War Tax g
Act that income accumulating in such manner shall be taxable in the D]:éision:
hands of the trustee or other like person acting in a fiduciary capacity of the
as if such income were the income of an unmarried person, which provision Minjster,
of the Act was originally enacted by Section 4 of Chapter 49 of the Statutes 11th Decem-
of 10-11 George V, and made applicable to the 1917 and subsequent ber, 1930
periods by subsection 1 of Section 16 of the said Chapter 49. —voniinued.
The Honourable the Minister of National Revenue, having duly '
10 considered the facts as set forth in the Notices of Appeal and matters
thereto relating, hereby affirms the said assessments appealed against
on the ground that the Executor of the estate has been properly assessed
upon the income accumulating in his hands in trust for the benefit of un-
ascertained persons or persons with contingent interests, irrespective of
whether such unascertained persons or persons with contingent interests
are or may be in the future resident in Canada or outside of Canada.
Notice of such decision is hereby given in accordance with Section 59
of Chapter 97, R.S.C. 1927.

Dated at Ottawa this 11th day of December, A.D. 1930.
20 E. B. RYCKMAN,

Minister of National Revenue.

Per C. S. WALTERS,

Commissioner of Income Tax.
To J. B. HoLbpEN, Esq., K.C,,

Executor of the estate of Duncan McMartin,
603, Royal Bank Building,
Toronto, Ontario.

And to Messrs. HoLDEN MURDOCK,
Barristers, etc.,
30 603, Royal Bank Building,
Toronto, Ontario.
Solicitors for the Appellant herein.

E.—The Notice of Dissatisfaction. E

In the matter of the Income War Tax Act, th;)ilj.ome
satisfaction,
And in the matter of the Appeals of John Bell Holden, sole 31st Decem-
surviving executor and trustee of the estate of Duncan ber, 1930.
McMartin, late of the City of Montreal, in the Province of
Quebec, hereinafter called the taxpayer Appellant.

NoticE OF DISSATISFACTION.

40 The Appellant herein having received the decision of the Minister
upon the Appellant’s Notices of Appeal for the years 1917 to 1928 inclusive,

a L
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hereby gives notice that he is dissatisfied therewith and desires his appeals
to be set down for trial. .

(1) The Appellant relies upon the statements of facts and reasons
set out in the Notices of Appeal herein and submits the same to the
Court in support of his appeals. :

This notice is given in accordance with Section 60 of Chapter 97,
R.S.C. 1927.

Dated at Toronto this 31st day of December, 1930.

HOLDEN & MURDOCH,
603, Royal Bank Building, 10
Toronto, Ontario,
Solicitors for the Appellant.

To the MINISTER OF NATIONAL REVENUE,
Ottawa, Canada.

F.—Reply of the Minister.
In the matter of the Income War Tax Act,

And in the matter of the Appeal of John B. Holden, sole
surviving executor and trustee of the estate of Duncan
McMartin, late of the City of Montreal, in the Province
of Quebec, hereinafter called the taxpayer Appellant. 20

Reply of the Minister.

A Notice of Dissatisfaction having been received from the above
taxpayer’s solicitors with respect to the assessments for the years 1917 to
1928 inclusive, and security for costs having been duly furnished, the
Honourable the Minister of National Revenue replies to the said Notice
of Dissatisfaction as follows :—

(1) Denies the contentions and allegations set forth in the said
Notice of Dissatisfaction ; :

(2) Confirfns the taxpayer’s assessments for the years 1917 to
1928 inclusive, for the reasons set forth in the Decision of the Minister 30

herein dated 11th December, A.D. 1930.

Notice of such confirmation is hereby given in accordance with
Section 62 of the Act. ‘

Dated at Ottawa, this 7th day of January, A.D. 1931.

E. B. RYCKMAN,
Minister of National Revenue.

Per C. S. WALTERS,
Commissioner of Income Tax.
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To J. B. HoLpEN, Esq., K.C.,
Executor of the estate of Duncan McMartin,
603, Royal Bank Building,
Toronto, Ontario.

And to Messrs. HoLpEN & MURDOCH,
Barristers, etc.,
603, Royal Bank Building,
Toronto, Ontario.
Solicitors for the Appellant herein.

10 Certificate acecompanying Documents.
In the matter of The Income War Tax Act,
And in the matter of the Appeal of John B. Holden, sole

surviving executor and trustee of the estate of Duncan
McMartin, late of the City of Montreal, in the Province of

Quebec, hereinafter called the taxpayer Appellant.

Certificate.

The Honourable the Minister of National Revenue in pursuance to
Section 63, Chapter 97, Revised Statutes of Canada, 1927, transmits
herewith to the Registrar of the Exchequer Court of Canada copy of the

20 following documents :—

(1) The Income Tax Returns of the Appellant for the years

1917 to 1928, inclusive,
(2) The Notices of Assessment appealed,
(8) The Notices of Appeal,
(4) The Decision of the Minister,
(5) The Notice of Dissatisfaction,
(6) The Reply of the Minister,

Dated at Ottawa, this 8rd day of February, A.D. 1931.

(Sgd.) C. S. WALTERS,
30

Commissioner of Income Tax.
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On Appeal from the Supreme Court of Canada.

IN THE MATTER OF THE INCOME TAX ACT
AND

IN THE MATTER of the Appeal of JOHN B.
HOLDEN, of the City of Toronto, in the
Province of Ontario, sole surviving Executor
and Trustee of the Estate of Duncan McMartin
deceased, late of the City of Montreal in the
Province of Quebec
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JOHN B. HOLDEN, sole surviving Executor
and Trustee of the KEstate of Duncan
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AND
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