45 1933

¥n the Privp Council.

No. 61 of 1932.

ON APPEAL FROM THE SUPREME COURT OF
CANADA.

APPEAL No. 1.

IN THE MATTER of the Application of The Canadian National Railways
for an Order under Section 256 of the Railway Act for authority
to construct a subway at d’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan
No. YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETWEEN :
THE BELL TELEPHONE COMPANY OF CANADA - Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent.
APPEAL No. 2.

IN THE MATTER of the application of the Canadian National Railways
for an Order under Section 256 of the Railway Act, for authority
to construct a subway on St. Antoine Street, in the City of Montreal,
as shown on General Plan YIA 31.10.4, dated August 16th, 1930,
and filed with the Board under File No. 9437.319.13.

BETWEEN :
THE BELL TELEPHONE COMPANY OF CANADA - Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent.

APPEAL No. 3.

IN THE MATTER of the Application of the Canadian National Railways
for an Order under Section 256 of the Railway Act for authority to
construct a subway at d’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan
YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETWEEN :
THE MONTREAL LIGHT HEAT & POWER
CONSOLIDATED - - - - - - - - Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - = Respondent.
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APPEAL No. 4.

IN THE MATTER of the Application of the Canadian National Railways

©  for an Order under Section 256 of the Railway Act, for authority
to construct a subway on St. Antoine Street, in the City of Montreal,
as shown on General Plan YIA 31.10.4 dated August 16th, 1930, and
filed with the Board under File No. 9437.319.13.

BETWEEN :
THE MONTREAL LIGHT HEAT AND POWER
CONSOLIDATED - - - - - - - - Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent-
APPEAL No. 5.

IN THE MATTER of the application of the Canadian National Railways
for an Order under Section 246 of the Railway Act for authority to
construct a subway at d’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan
YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETWEEN :
THE MONTREAL TRAMWAYS COMPANY and THE
MONTREAL TRAMWAYS COMMISSION - - - Appellants
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent.

APPEAL No. 6.

IN THE MATTER of the Application of the Canadian National Railways
for an Order under section 256 of the Railway Act for authority to
construct a subway on St. Antoine Street, in the City of Montreal,
as shown on General Plan YIA 31.10.4. dated August 16th, 1930,
and filed with the Board under File No. 9437.319.13.

BETWEEN :

THE MONTREAL TRAMWAYS COMPANY and THE
MONTREAL TRAMWAYS COMMISSION - - - Appellants

AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent.



APPEAL No. 7.

IN THE MATTER of the Application of the Canadian National Railways
for an Order under Sections 178 and 257 of The Railway Act, for
authority to construct a subway under their tracks where they cross
St. Clair Avenue, in the City of Toronto, Province of Ontario, and to
divert the main line of the railway to the west as shown on plan and
profile No. C.—6426, dated November 20th 1930, on file with the Board
under file No. 32453.11.

AND

IN THE MATTER of Order Number 46083 of The Board of Railway
Commissioners for Canada, dated the 8th day of January A.D. 1931.

BETWEEN :
THE BELL TELEPHONE COMPANY OF CANADA - Appellant
AND :
THE CANADIJAN NATIONAL RAILWAYS - - Respondent.

APPEAL No. 8.

IN THE MATTER of the joint application of the Toronto, Hamilton
and Buffalo Railway Company, hereinafter called the ‘ Applicant
Company,” and the Corporation of the City of Hamilton, hereinafter
called the “ City,” under Sections 162, 178, 188, 199, 201, 252, 255,
256 and 262, and other appropriate sections of the Railway Act, for
an Order approving and sanctioning the plan, profile, and book of
reference of the Applicant Company, No. 2BRC, dated October 15th,
1930, on file with the Board under file No. 20161; authorizing a
deviation, change, or alteration in the portion of the Applicant
Company’s railway between a point at or near the east side of Park
Street on the west and a point just east of Victoria Avenue on the
east, in the City of Hamilton, and authorizing the said deviation,
change or alteration from the present location of the said portion of
the Applicant Company’s railway in accordance with the said plan,
profile, and book of reference; authorizing the Applicant Company
to construct, maintain, and operate the said portion of its railway
between the said points, in accordance with the change in grades
as shown on the said plan and profile; authorizing the Applicant
Company to carry its elevated tracks over the highways known as
Hunter, McNab, James, John, Catharine, Ferguson, Young, and
Victoria by means of bridges and to carry each of the said streets
beneath the said tracks by means of a subway; to take, without
the consent of the owners, the lands not now owned by the Applicant
Company or the City, shown bordered in red; directing the City to
close the streets known as Hunter, Charles, Hughson, Walnut, Baillie,
Augusta and Wellington, and to divert Hunter, Aurora and Liberty
Streets; authorizing a relocation of the Port Dover Line of the
Canadian National Railways between Ferguson Avenue and Victoria
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iv

Avenue, and the change in grade thereof; approving the new location
of the Applicant Company’s station and terminal buildings; directing
the Hamilton Street Railway Company to reconstruct its tracks through
and at each side of the subway at James Street,—all as shown on the
said plan, profile, and book of reference filed; and directing all public
utility companies affected to reconstruct, alter or change the respective
works of each to carry out the changes in the railway; File No. 20161.

AND

IN THE MATTER of Order No. 45813, dated the 14th day of November,

1930, made by the Board of Railway Commissioners for Canada, granting
the said application.

BETWEEN :

THE BELL TELEPHONE COMPANY OF CANADA  Appellant
AND

THE TORONTO, HAMILTON AND BUFFALO
RAILWAY COMPANY and THE CORPORATION
OF THE CITY OF HAMILTON - - - - Respondenis.

(Consolidated by His Majesty’s Order in Council, dated 21st July, 1932.)

RECORD OF PROCEEDINGS.

INDEX OF REFERENCE. )
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Description of Document. Date. Page.
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APPEAL NO. 1
(&’ Argenson Street Subway.)
Statement of Facts - - - - - o |- - - - . 1

BEFORE THE BOARD 0¥ RAILWAY
CoMMISSIONERS FOR CANADA.

Application of Respondent to Board of Railway
Commissioners for Canada for approval of

plan YIE. 31514 - 24th April 1930 - 7
Answer of Appellant requesting a hearing - - | 28th April 1930 - 8
Reply of Respondent - - . .~ . .| 5thMay1930 - 9
Further Answer of Appellant - - 8th May 1930 - -| 10

Order of Board of Railway Commissioners fox-'
Canada No. 45410 directing Appellant to move
its utilities - - - - - . -

16th September 1930 - | 10
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Ix tHE SUPREME COURT OF CANADA.
7 | Order of Rinfret J. granting leave to a.ppeal to
Supreme Court of Canada - - 12th November 1930 - | 11
8 | Order approving security for costs - - - | 7th January 1931 -1 13
9 | Notice of setting down appeal for hearing - - | 7th January 1931 - 14
10 | Certificate of settlement of Appeal Case - 16th April 1931 - -1 15
11 | Orders dispensing with printing of schedules 1 and 5
and allowing blue prints to be filed - - - | (a) 20th April 1931 - | 16
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18 | Application of Respondent to Board of Railway
Commissioners for Canada for approval of
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20 | Reply of Respondent - - - - - | 5th May 1930 - - 9
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40 | Order of Rinfret J. granting leave to appeal to
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41 | Order approving security for costs 7th January 1931 - 118
42 | Notice of setting down appeal for hearing 7th January 1931 - | 119
43 | Order dispensing with printing of schedules l
and 4 and allowing blue prints to be filed - - | 20th April 1931 - 120
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49 | Reasons for Judgment—
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50 | Statement of Facts - - - - - - - - - - - | 145
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Plan YIA. 31.104 - - 21st April 1930 - -1 70
(Same as No. 18. )
52 | Answer of Appellant requesting a hearing - - | 29th April 1930 - - | 116
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53 | Reply of Respondent - - - - - | 5th May 1930 - - 9
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Canada No. 45427 dJrectmg Appe]la.nt to move
its utilities - - 9th September 1830 - | 71
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- Supreme Court of Canada - - | 12th November 1930 - | 150
58 | Order approving security for costs - - - | 7th January 1931 - | 152
59 | Notice of setting down Appeal for hearing - - | 7th January 1931 - | 153
60 | Order dispensing with printing of schedules 1
-and 4 and allowing blue prints to be filed - - | 20th April 1931 - - | 154
81 | Certificate of settlement of Appeal Case - - | 20th April 1931 - - . | 156
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Canada 14th August 1931 - | 156
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66 | Reasons for Judgment—
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(Same as No. 16. )
APPEAL NO. 5.
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67 | Joint Statement of Facts - - - - - - - - 179
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Commissioners for Canada for approva.l of
Plan YIE 31.51.4 - . 24th April 1930 - 7
{Same as No. 2. )
69 | Answer of Appellant Montreal Tramways Com-
pany requesting a hearing - 26th April 1930 - 185
70 | Further Answer of Appella.nt Montreal Tra.m-
ways Company 27th April 1930 - 186
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(Same as N 0.6.)
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of Canada 19th June 1931 - 187
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Commission leave to appeal to the Supreme
Court of Canada - 19th June 1931 - 188
75 | Order approving security for costs re Montreal
Tramways Company’s Appeal - - 30th June 1931 - 189
76 | Order approving security for costs re Montreal
Tramways Commission’s Appeal - 30th June 1931 - 190
77 | Notice by Montreal Tramways Compa.ny settmg
down appeal for hearing - 4th July 1931 - 191
78 | Notice by Montreal Tramways Commlsmon settmg
down appeal for hearing - 4th July 1931 - 192
79 | Order granting Appellants leave to consohda.te .
appeals print and file one joint case and Factum | 8th September 1931 193
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Appellant - -
(Separate document )

27th May 1927 -

15th June 1929 -
11th February 1930

10th March 1930

16th August 1930
27th May 1927 .

27th May 1927 -

15th June 1929 -
28th January 1930

13th March 1930

15th April 1930 -

.

425

433
426

428

434
418

425

434
430

432

435

435.
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Plan No. 2 G. 716 showing Appellant’s plant at

d’Argenson Street - - - - -
{(Separate document.)

Judgment of Board of Railway Commissioners
for Canada directing investigation by Board’s
Engineer - - - - - - -

(Same as No. 3 in Appeal No. 1.)

Order of Board of Railway Commissioners for

Canada directing Chief Engineer to make
report - - - - - -
(Same as No. 4 in Appeal No. 1.)

General Plan No. D-C. 310-0.0-63.1 showing

Montreal Terminals Scheme - - - -
(Separate document.)

Application of Respondent to Board of Railway
Commissioners for Canada for approval of
Plan No. WIE 1942 - - - - -

(Same as No. 6 in Appeal No. 1.)

Order of Board of Railway Commissioners for
Canada No. 44425 approving Plan No. WIE
1942 - .- . . . . .

(Same as No. 7 in Appeal No. 1.)

_APPEAL NO. 6.

Plan for construction of subway at St. Antoine

Street No. YIE 31.10.4 - - - -
(Separate document.)

Extracts from Special Acts of Incorporation of

Appellant and Contract with City of Montreal
(Separate documents.)

Judgment of Board of Railway Commissioners
for Canada directing investigation by Board’s
Chief Engineer - - - - -

(Same as No. 3 in Appeal No. 1.)

Order of Board of Railway Commissioners for
Canada No. 39079 directing Chief Engineer to
make report - - - - - - -

(Same as No. 4 in Appeal No. 1.)

Plan No. D.C. 310-0.0-63.1 showing Montreal

Terminals Scheme - - - - -
{(Separate documend.)

Application of Respondent to Board of Railway
Commissioners for Canada for approval of
plans Nos. WIA 19.14.1 and WIA '19.15.1 -

(Same as No. 6 in Appeal No. 2.)

Order of Board of Railway Commissioners for
Canada No. 44433 approving Plans WIA
19.14.1 and WIA 19.15.1 . - - -

(Same as No. 7 in Appeal No. 2.)

19th May 1931 -

27th May 1927

27th May 1927 -

15th June 1929

1ith February 1930

10th March 1930

16th August 1930

27th May 1927

27th May 1927 -

15th June 1929 -

28th January 1930

13th March 1930
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418
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Drawing No. 1262 P.F. showing changes in
lay-out of appellant’s utilities necessitated by
construction of proposed works - -

(Separate document.)

APPEAL NO. 7.

Extracts from Specm.l Act of Incorporatxon of
Appellant -

(Same as No 2 in Appeal No 1) A

Order of Board of Railway Commissioners for
Canada No. 35037 directing grade separation
at crossing of respondents’ tracks at St Clair
Avenue Toronto - -

Plan for construction of subway at St. Cla.lr
Avenue and for diversion of respondent’s line
No. C-6426 - - - - -

(Separate document )

APPEAL NO. 8.

Extracts from Special Acts of Incorpomtxon of
Appellant - -

(Same as No. 2 in AppealNo 1.)

Order of Board of Railway Commissioners for
Canada No. 19238 directing appellant to

place certain of its lines underground - -

Plan and profile for construction of diversion of
portion of Respondent Railway’s lines No. 2
BRC. (filed at hearing as Exhibit No. 2) -

(Separate document.)

Agreement between Toronto Hamilton and
Buffalo Raijlway Company and Corporatlon
of City of Hamilton -

Resolution of the Council of the Clty of Ha.mllton
and Report of Board of Control - -

By-law No. 4197 of the Corporatlon of the Clty
of Hamilton - -

Application of Respondents for approval of plan
and profile No. 2 BRC. (ﬁled at heanng as
Exhibit No. 1)

Draft Order prepared by Respondents and sub-
mitted to Board of Railway Commxssxoners
for Canada at hearing - - -

5th May 1931

9th May 1924

20th November 1930

10th May 1913 -
15th October 1930
20th October 1930

16th October 1930
14th April 1931 -

30th October 1930

1st November 1930:

437

416

437

438

416

439

441
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APPEAL No. 1.
d’Argenson Street Subway.

itn the Privp Council.

No. 61 of 1932.

ON APPEAL FROM THE SUPREME COURT OF
CANADA.

IN THE MATTER OF the Application of The Canadian National
Railways for an Order under Section 256 of the Railway Act for
authority to construct a subway at d’Argenson Street, in the City of
Montreal, between Point St. Charles and St. Henri, as shown on General
Plan No. YIE 31.51.4, dated April 15th, 1930, on file with the Board
under File No. 9437.319.7.

BETWEEN :
THE BELL TELEPHONE COMPANY OF CANADA Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent.

RECORD OF PROCEEDINGS.

No. 1.

Statement of Facts.

1. d’Argenson Street is a highway extending in a northerly and
southerly direction through the south-westerly section of the City of
Montreal, lying north of the limits of the City of Verdun, as shown on the
plan YIE 31.51.4 filed by the Respondent with its application to the Board
of Railway Commissioners for Canada, hereinabove referred to, a copy of
which said plan is attached hereto and marked as Schedule No. 1.

2. The said d’Argenson Street is crossed near the southerly end thereof
by the tracks of the Respondent, the Canadian National Railways, upon
a grade separation; the street passing under the tracks by means of a
subway created by depressing the level of the street below the general level
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of the surrounding lands, and the railway tracks being carried over the
itreet upon a bridge at an elevation above the general level of the surrounding
ands.

3. The subway mentioned in paragraph 2 hereof was constructed
prior to, and was in existence, at the time when the Appellant constructed
its underground conduit system, hereinafter described, under d’Argenson
Street, and the said subway continues to exist as originally built, up to the
present time, in the location shown coloured in green upon the plan attached
hereto as Schedule No. 1.

4. The Appellant, The Bell Telephone Company of Canada, was
incorporated by Special Act of the Parliament of Canada, 43 Victoria (1880),
Chapter 67, and Amending Acts. Copies of the sections of the said Acts as
amended, relevant to this appeal, are set forth in the Schedule attached
hereto as Schedule No. 2.

5. In the year 1914, the Appellant, The Bell Telephone Company of
Canada, acting in pursuance of the powers conferred upon it in that behalf
by its Special Acts of Incorporation, referred to in paragraph 4 hereof, and
with the legal consent of the City of Montreal, constructed an underground
conduit system, with the manholes necessary and incident thereto, under
the surface of and within the limits of d’Argenson Street, extending from
Chateauguay Street southerly through the subway under the tracks of the
Canadian National Railways, mentioned in paragraph 2 hereof, and
extending thence southerly to the bridge shown on the plan attached
hereto as Schedule No. 1 and marked ““ Buffalo Bridge,” for the purpose of
containing its cables and lines of telephone necessary for rendering telephone
service to its subscribers in the vicinity of d’Argenson Street and adjoining
territory. The location of the said underground conduit system is indicated
in green on the said plan attached hereto as Schedule No. 1, and the said
conduit system has remained undisturbed in its present location from the
date of its construction up to the present time.

6. The said conduit system consists of ducts or passages laid under-
ground with associated manholes or chambers constructed in the line of the
said duct runs at intervals varying in distance from about 50 feet to about
500 feet, depending upon local conditions.

The said conduit consists of eleven (11) ducts or passages, each having
a cross sectional measurement of about 4} inches square, and is constructed
of lengths of multiple vitrified clay tiles laid end to end longitudinally to
form continuous passages, superimposed upon each other in four layers,
three layers being of three ducts each and the uppermost layer being of
two ducts; the whole of which is set into a trench in the ground and rests
upon a bed or foundation of concrete of about four inches in thickness, to
which the vitrified clay tiles adhere by reason of being laid upon the concrete
immediately after the concrete has been poured and while it is still wet.
The said vitrified clay tiles are further protected by a layer of concrete of
about three inches in thickness poured over the top thereof, the whole

10
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structure thus forming a homogeneous mass with the surrounding earth
incapable of being moved or altered without being broken up and destroyed.

The manholes forming part of the said conduit system consist of under-
ground chambers about seven feet in length by about five feet in height and
width, the floor and walls of which are constructed of concrete of about
six inches in thickness. The roof of the said manholes consists of a mono-
lithic concrete slab lying about 14 inches below the surface of the street
supporting & circular metal frame which is embedded in the street pavement
and leads up through the pavement to the surface of the street, creating an
opening over which rests a removable metal cover for the purpose of per-
mitting accesss to the said manhole. - The top of the said metal frame and
cover lie flush with the surface of the street and form part thereof.

7. The said conduit system contains three cables each of 2,424 wires or
1,212 circuits, two cables of 1,818 wires or 909 circuits, one cable of 1,212
wires or 606 circuits, one cable of 808 wires or 404 circuits, and one cable
of 606 wires or 303 circuits, all for use in rendering telephone service to the
Appellant’s subscribers.

8. Through the subway on d’Argenson Street hereinbefore described,
the conduit system is located at a distance of about five feet easterly from
the westerly wall of the said subway at a depth of about two feet below the
surface of the street, and there is a manhole situate in each of the approaches
to the said subway, the northerly manhole being about 29 feet six inches
north of the north side of the westerly wall and the southerly manhole
being about 34 feet southerly from the south side of the westerly wall of
said subway.

9. For many years the Board has given consideration to the question
of level crossings of the Canadian National Railways in the City of Montreal.
Prior to the War the Grand Trunk Railway Company, in conjunction with
the City of Montreal and the Board of Railway Commissioners for Canada,
had made a study of the situation affecting principally the separation of
grades between Bonaventure Station and Victoria Bridge and Turcot, and
had developed a plan involving the raising of the tracks of the Railway
Company in this area to a sufficient extent to permit vehicular traffic to
pass underneath the railway facilities. This plan involved the construction
of a new passenger station upon the site of Bonaventure Station. These
proceedings died down during the period of the War.

In the year 1927 this matter was again revived by the Board, and on the
27th day of May, 1927, a judgment of the Board was issued, which is reported
in the Board’s judgments, Volume 17, page 49, and a copy of the said judg-
ment is attached hereto as Schedule No. 3.

The judgment in question provides that these matters be referred for
a report to the Chief Engineer of the Board, who, by Order No. 39079,
dated the 27th day of May, 1927, was appointed and directed to make a full
inquiry and report to the Board upon the whole situation of level crossings
in Montreal, from Bonaventure Station west and from Moreau Station east,
and to evolve a scheme for the consideration of the Board. A copy of the
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said Order No. 39079 is attached hereto as Schedule No. 4. No report

covering the whole situation of level crossings in Montreal on the Canadian
National Railways from Bonaventure Station west and from Moreau Street
Station east, as required by the Board, was made to the Board by its Chief
Engineer.

10. A study of the whole Canadian National Railway situation in
Montreal was undertaken by the Railway Company, and a comprehensive
scheme evolved for readjusting its terminal facilities in the said City and
minimizing the danger to the public at level crossings. The site of the
tunnel terminal on Lagauchetiere Street was decided on for a passenger
station. Up to that time the use of the station on Lagauchetiere Street for
a passenger station had not been contemplated in the proceedings before the
Board. The services of Mr. Frederick R. Palmer, an eminent British
engineer, were engaged by the Government to study and report upon the
whole terminal situation in Montreal. Subsequent to Mr. Palmer’s report,
and by Act of the Parliament of Canada, 19-20 Geo. V, c. 12 (assented to
June 14th, 1929), the Canadian National Railway Company was given power
to construct and complete the works described in the Schedule to the Act,
at and in the vicinity of Montreal; and, pursuant to the provisions of the said
Act, the Governor in Council, by Order in Council P.C. 1197, dated July 2nd,
1929, approved General Plan No. DC 310-0.0-63.1. A copy of the said plan
is attached hereto as Schedule No. 5.

A general plan No. WIE19-4.2, dated October 10th, 1929, showing,
inter alia, a reconstruction of existing grade separation at d’Argenson
Street, was, upon the application of the Railway Company and the recom-
mendation of its Chief Engineer, approved by Order of the Board No. 44425,
dated March 10th, 1930. A copy of the application of the Railway Company
is attached hereto as Schedule No. 6.

11. The said Order No. 44425 directed that detail plans of individual
grade separations be served on the City of Montreal and submitted for the
approval of the Board, the question of the division of the cost of the work
being, by the said Order, reserved for further consideration of the Board.
A copy of the said Order No. 44425 is attached hereto as Schedule No. 7.

12. On the 24th day of April, 1930, in pursuance of the provisions of the
said Order No. 44425, the Respondent made & further application to the
Board of Railway Commissioners for Canada for approval of a detailed plan
for the reconstruction of the subway at d’Argenson Street, in accordance
with a plan bearing Number YIE 31.51.4, attached hereto as Schedule No. 1,
and for an Order directing the Appellant, The Bell Telephone Company of
Canada, and others, to move such of their utilities as are affected by the
reconstruction of the said subway, as and when requested to do so by the
Chief Engineer, Operating Department, Canadian National Railways, all
questions of cost to be reserved for further consideration by the Board. A
copy of the application dated April 24th, 1930, as well as a copy of the plan,
was served upon the City of Montreal, The Bell Telephone Company of
Canada, and the Montreal Light, Heat & Power Consolidated. A copy of
the said application is attached hereto as Schedule No. 8.
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20



10

30

5

13. The reconstruction of the said subway in the manner provided
for in the said plan appearing as Schedule No. 1 hereto involves the
lengthening of the subway in northerly and southerly directions along the
line of d’Argenson Street, in order that the Respondent’s right of way and
bridge may be widened to permit of two additional tracks to be constructed
in the future; the relocating of the westerly wall of the subway at a distance
of approximately ten feet easterly from its present location; and the reloca-
tion of the easterly wall of the said subway at a distance of approximately
28 feet east of its present location—the whole as indicated in red on the plan
attached hereto as Schedule No. 1.

14. It is not contended that the reconstruction of the said subway will
in any way confer any benefit or advantage to the Appellant or to its plant,
and the Appellant has no interest in the promotion thereof; but on the
contrary the relocation of the westerly wall of the said subway, as mentioned
in the next preceding paragraph, will result in the said wall being constructed
in a location which includes the site now occupied by part of the Appellant’s
said conduit system.

APPEAL
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Statement
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15. If the said plan attached hereto as Schedule No. 1 is adhered to

by the Respondent, and the works provided for therein are constructed,
that part of the Appellant’s conduit system lying between the two manholes
referred to in paragraph 8 hereof will be destroyed and the Appellant will
be deprived of its rights to maintain the said part of its conduit system in the
precise location in which it now exists, thereby rendering it necessary to
rebuild the said part of the conduit system in another location under
d’Argenson Street, to rebuild the said two manholes, as shown coloured red on
the said plan attached hereto as Schedule No. 1, and to remove the existing
cables and replace them with new cables in the new conduits.

16. The Appellant was served with a copy of the Respondent’s said
Application to the Board of Railway Commissioners for Canada, appearing
as Schedule No. 8 hereto, on the 25th day of April, 1930, and on the 28th
day of April, 1930, mailed its Answer thereto to the Secretary of the Board
of Railway Commissioners for Canada, requesting a formal hearing of the
said application. A copy of said Answer is attached hereto as Schedule
No. 9.

17. On the 5th day of May, 1930, the Respondent filed its reply to the
Appellant’s Answer referred to in the next preceding paragraph. A copy
of said Reply is attached hereto as Schedule No. 10.

18. On the 8th day of May, 1930, the Appellant filed a further Answer
to the Respondent’s said application. A copy of said further Answer is
attached hereto as Schedule No. 11.

. 19. No further proceedings were served or taken by either of the
parties hereto, and on the 16th day of September, 1930, without notice to
the Appellant and without granting any hearing as requested in the
Appellant’s Answer, the Board made an Order bearing No. 45410 granting
the Respondent’s said application and directing the Appellant and others
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to move such of their utilities as may be affected by the construction of the
said subway, as and when requested to do so by the Chief Engineer, Operating
Department, of the Respondent. A copy of said Order is attached hereto
as Schedule No. 12.

20. On the 13th day of October, 1930, the Appellant launched a motion
returnable on the 21st day of October, 1930, before the presiding Judge
of the Supreme Court of Canada, in Chambers, applying for an extension
of the delay within which to apply for and for leave to appeal to the Supreme
Court of Canada from said Order No. 45410 of the Board of Railway
Commissioners for Canada, insofar as the said Order directed The Bell
Telephone Company of Canada to move such of its facilities as may be
affected by the construction of the said subway, as and when requested
so to do by the Chief Engineer, Operating Department, of the Canadian
National Railways, upon the ground that as a matter of law the Board of
Railway Commissioners for Canada is without jurisdiction to make the
said Order, insofar as it directs The Bell Telephone Company of Canada to
move its utilities as aforesaid.

21. The said motion came on for hearing on the date aforesaid before
the Honorable Mr. Justice Rinfret, who granted said application by Order
dated the 12th day of November, 1930, in the following terms :

“ AND IT IS FURTHER ORDERED that the said application
for leave to appeal to this Court from the Order of the Board of
Railway Commissioners for Canada, insofar as the said Order directs
the Appellant to move such of its utilities as may be affected by the
construction of the subway in question, as and when requested so to
do by the Chief Engineer, Operating Department, of the Canadian
National Railways, upon the ground that the Board of Railway
Commissioners for Canada is without jurisdiction to make the said
Order as directed against the said Appellant or in any event to make

16

the said Order ex parte and without notice to the said Appellant, 30

be and the same is hereby granted.”
A copy of the said Order is attached hereto as Schedule No. 13.




No. 2,
Application of Respondent to Board of Railway Commissioners for Canada for
approval of Plan YIE 31.51.4.
SCHEDULE NO. 8.
CANADIAN NATIONAL RAILWAYS. ,
April 24, 1930.

345-20.4.
A. D. Cartwright, Esq.,

Secretary, B.R.C.,

10 Ottawa, Ont.

Dear Sir :—

Pursuant to Order of the Board No. 44425 dated March 10th, 1930,
I am forwarding two linen and one paper print of plan YIE 31.51.4 showing
proposed reconstruction of subway at d’Argenson Street.

Copies of the plan are being served upon the City of Montreal; the
Montreal Light, Heat & Power Consolidated; the Montreal Tramways
Company ; Montreal Tramways Commission; the Bell Telephone Company
of Canada and the Electrical Commission of the City of Montreal.

This plan shows, in yellow, a new subway to be constructed over
Verdun Avenue to provide for two tracks leading from our main lines at
Atwater Avenue, along the St. Pierre River outlet, to the proposed joint
interchange yard on the River St. Lawrence. Application for this latter
subway will be made later on, when construction of this line is undertaken.

I would be grateful if the Board would approve the present plan and
in the Order approving it will direct that the various parties above
mentioned move such of their utilities as are affected by the construction,
as, and when, requested to do so by the Chief Engineer, Operating
Department, Canadian National Railways, all questions of cost to be
reserved for further consideration by the Board.

Yours truly,
(Sgd.) ALISTAIR FRASER.
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Canada.
No. 3.

Answer of
Appellant
requesting a
hearing,
28th Aprii  Dear Sir :—
1930.

A. D. Cartwright, Esq.,
Secretary, Board of Railway Commissioners for Canada,
Ottawa, Ont.

SCHEDULE NO. 9.

THE BELL TELEPHONE COMPANY OF CANADA.

Montreal, April 28, 1930.

Mr. Alistair Fraser has forwarded us copies of the ten applications of the 10

Canadian National Railways, for orders approving the following plans,

viz. :—

Date of Application
April 21, 1930
April 22, 1930
April 22, 1930
April 23, 1930
April 23, 1930
April 23, 1930
Abpril 23, 1930
April 23, 1930
April 24, 1930
April 24, 1930

Plan No.

YI A 31.10.2
YI B 31.12.3
YI B 31.21.2
Y2 B 31.80.3
YI B 31.30.2
YI B 31.50.2
YI B 31.40.2
YI B 31.60.2
YI B 31.51.4
YI E 31.10.4

Location of Crossing

St. Antoine Street

St. James Street

Notre Dame Street

Bridge Street

St. Maurice Street

William Street

St. Paul Street 2
Ottawa Street

d’ Argenson Street
Wellington Street

- in connection with the new Montreal Terminal Station, and directing this
and other Companies to move such of their facilities as are affected by these

proposed works.

With respect to these applications, this Company wishes an opportunity
to be heard, and also to speak to Orders Nos. 44557-8-9 already made in
respect of this Company’s facilities at the proposed crossings at Hibernia
Street, Charlevoix Street and St. Remi Street. 30
I shall be obliged if you will inform me of the date fixed for the hearing.
I understand that other utilities affected intend to appear.

Yours truly,

(Sgd.)

PIERRE BEULLAC,

General Counsel.
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No. 4.
Reply of Respondent.

SCHEDULE NO. 10.

CANADIAN NATIONAL RAILWAYS.

May 5, 1930.
345-20.2
A. D. Cartwright, Esq., :
Secretary, B.R.C.,
Ottawa, Ont.

Re C.N.R. Terminal.
Dear Sir:—

With reference to Mr. Pierre Beullac’s letter to you of the 28th ultimo
and Mr. Montgomery’s letter of the 30th of April, I quite agree that all these
interested parties should have ample opportunity of being heard before
final disposition of the question of costs, and it was for that reason that
I requested the Board to reserve consideration of cost to a later date. As
well as the Companies affected by necessary changes in their facilities, the
Board will have to consider both the position of the Canadian National, the
City, the relative position of the Grade Crossing Fund and many other
factors and I would think, under these circumstances no useful purpose
would be served by having a number of hearings on this question, but that
the proper situation is to leave the whole matter in abeyance and dispose of
it at one and the same time.

If the interests of the utility owners should in any way be affected by
this reservation, I would, of course, think there was a good prima facic case
for asking for immediate action, but nothing that is done now can in any
way affect their position and I would, therefore, strongly urge upon the
Board that a continuance of the procedure already adopted of insuring that
the facilities be moved immediately and reserving the question of cost, is
the proper one.

I am sending a copy of this letter to Mr. Beullac and to Mr. Montgomery,
: Yours truly,
(Sgd.) ALISTAIR FRASER.
AF/B
Dictated.
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No. 5.
Further Answer of Appellant.

SCHEDULE NO. 11.

THE BELL TELEPHONE COMPANY OF CANADA.

C.N.R. TERMINAL: 345-20-2.
May 8th, 1930.

A. D. Cartwright, Esq.,

Secretary, Board of Railway Commissioners for Canada,

Ottawa, Ont.

Dear Sir:—

With reference to Mr. Alistair Fraser’s letter to you of the 5th instant,
a copy of which has been sent me, I wish to point out that our request for
a hearing is based, among other things, upon a question of jurisdiction,
consequently the reservation suggested by Mr. Fraser may not suffice to
protect our interests fully. For this and other reasons I am unable to
concede that a hearing upon this matter at the present time can be dispensed

‘with.

Yours truly,

(Sgd.) PIERRE BEULLAC,
General Counsel.

No. 6.

Order of Board of Railway Commissioners for Canada No. 45410 directing
Appellant to move its utilities.

SCHEDULE NO. 12.

Order No. 45410
TuE BoARD OF RAILWAY COMMISSIONERS FOR CANADA.
IN THE MATTER OF the application of the Canadian

Tuesday, the 16th day of National Railways, hereinafter called the ‘‘ Appli-
September, A.D. 1930. cants,” under Section 256 of the Railway Act, for

S. J. McLEaN, authority to construct a subway at d’Argenson
Asst. Chief Commissioner. Street, in the City of Montreal, between Point St.
Hon. T. C. NORRIs, Charles and St. Henri, as shown on general plan
Commissioner. No. YIE 31.51.4, dated April 15th, 1930, on file

with the Board under file No. 9437.319.7 :

UPON the report and recommendation of the Chief Engineer of the
Board, and reading the submissions filed—

THE BOARD ORDERS:

1. That the Applicants be, and they are hereby, authorised to construct
a subway at d’Argenson Street, in the City of Montreal, on the line of the
said railway between Point St. Charles and St. Henri, as shown on the said
general plan on file with the Board under file No. 9437.319.7; detail plans
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of the proposed structure to be filed for the approval of an Engineer of the
Board.

2. That the City of Montreal, the Montreal Light, Heat & Power
Consolidated, the Montreal Tramways Company, the Montreal Tramways
Commission, the Bell Telephone Company of Canada, and the Electrical
Commission of the City of Montreal be, and they are hereby, directed to
move such of their utilities as may be affected by the construction of the
said subway, as and when requested to do so by the Chief Engineer, Operating
Department, of the Applicant.

3. That all questions of costs be reserved for further consideration by

the Board.
(Sgd.) S. J. McLEAN,
Assistant Chief Commissioner,
The Board of Railway Commissioners for Canada.

BoarD oF RarLway COMMISSIONERS FOR CANADA.

Examined and certified as a true copy

under Section 23 of *“ The Railway Act.”

(Sgd.) A. D. CARTWRIGHT,
Sec’y of Board of Railway Commissioners for Canada.

Ottawa, September 19, 1930.

No. 7.

Order of Rinfret J., granting leave to Appeal to Supreme Court
of Canada.

SCHEDULE NO. 13.
IN THE SUPREME COURT OF CANADA.
The Honourable Mr. Justice Rinfret, Wednesday, the 12th day of
in Chambers. November, A.D., 1930.
ON APPEAL FROM THE BOARD OF RATLWAY COMMISSIONERS
FOR CANADA.

IN THE MATTER of the Application of The Canadian National Railways
for an Order under Section 256 of the Railway Act for authority to
construct a subway at d’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri as shown on General Plan
No. YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETWEEN

THE BELL TELEPHONE COMPANY OF CANADA, Appellants,
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondents.

UPON the application of Counsel on behalf of the above named
Appellants made on the twenty-first day of October, A.D. 1930, in the
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presence of Counsel for the above named Respondents for an Order extending
the time for applying for and for leave to appeal to this Court under the
provisions of Section 52 of The Railway Act from Order Number 45410 of
The Board of Railway Commissioners for Canada bearing date the sixteenth
day of September, A.D. 1930, in the matter of the above application, upon
hearing read the Notice of Motion, the Affidavit of Geoffrey Swabey Ridout,
and the exhibits therein referred to, all filed, and upon hearing what was
alleged by Counsel aforesaid and judgment upon the Motion having been
reserved until this day, 4

IT IS ORDERED that the time within which the said Appellants
may apply for leave to appeal to this Court from the said order of The
Board of Railway Commissioners for Canada be and the same is hereby
extended until this day.

AND IT IS FURTHER ORDERED that the said application for
leave to appeal to this Court from the said order of The Board of Railway
Commissioners for Canada in so far as the said Order directs the Appellants
to move such of its utilities as may be affected by the construction of the
subway in question as and when required to do so by the Chief Engineer,

10

Operating Department, of The Canadian National Railways upon the ground

that the Board of Railway Commissioners for Canada is without jurisdiction
to make the said Order as directed against the said Appellants or in any
event to make the said Order ex parte and without notice to the said
Appellants, be and the same is hereby granted.

AND IT IS FURTHER ORDERED that the costs of and incidental
to this application be costs in the said appeal.

(Sgd.)  T. RINFRET, J.
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No. 8.
Order approving Security for Costs.

SCHEDULE XNO. 14.
IN THE SUPREME COURT OF CANADA.
Before
The Registrar, We«}nesday, tj&leD 713}}9%&15’ of
In Chambers. anuary, A.D., .

ON APPEAL FROM THE BOARD OoF RArLwAy COMMISSIONERS
FOR CANADA.

IN THE MATTER of the Application of The Canadian National Railways
for an Order under Section 256 of the Railway Act for authority to
construct a subway at d’Argenson Street, in the -City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan
No. YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETwEEN

THE BELL TELEPHONE COMPANY OF CANADA,
Appellants
AND

THE CANADIAN NATIONAL RAILWAYS - - Respondents.

UPON the application of Counsel for the above named Appellants in
the presence of Counsel for the above named Respondents, upon hearing
read the notice of motion and the material therein referred to, and upon
hearing what was alleged by Counsel aforesaid,

IT IS ORDERED that the sum of $250.00 paid into The Bank of
Montreal as appears by the receipt of the said Bank dated the 29th day of
December, A.D. 1930, duly filed as security that the Appellants will
effectually prosecute their appeal from Order Number 45410 of The Board
of Railway Commissioners for Canada bearing date the 16th day of
September, A.D. 1930, in the matter of the above application, and will
pay such costs and damages as may be awarded against them by this
Court, be and the same is hereby allowed as good and sufficient security.

AND IT IS FURTHER ORDERED that the costs of this Application
be costs in the cause.

(Sgd.) J. F. SMELLIE,
Registrar.
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No. 9.
Notice of setting down appeal for hearing.

SCHEDULE NO. 15.
IN THE SUPREME COURT OF CANADA.

ON APPEAL FROM THE BOARD OF RarLway COMMISSIONERS
FOR CANADA.

IN THE MATTER of the Application of The Canadian National Railways
for an Order under Section 256 of the Railway Act for authority to
construct a subway at d’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan 10
No. YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETWEEN
THE BELL TELEPHONE COMPANY OF CANADA,
Appellants
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondents.

TAKE NOTICE that the above appeal from Order Number 45410 of
The Board of Railway Commissioners for Canada has been set down by
the Registrar of this Court for hearing at the Session of this Court com- 20
mencing on the 3rd February, 1931.

DATED at Ottawa this seventh day of January, A.D. 1931.

POWELL, SNOWDON & MATHESON,

Agents for Pierre Beullac, K.C.,
4 Soljcitor for Appellants.
To the above named Respondents,
and to ALisTAIR Fraser, K.C,,
their Solicitor,
and to The Board of Railway Commissioners
for Canada. 30
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No. 10. _
Certificate of Settlement of Appeal Case.

SCHEDULE NO. 17.

CERTIFICATE OF SETTLEMENT OF CASE

I, the undersigned, Counsel to the Board of Railway Commissioners
for Canada, do hereby certify that the foregoing typewritten document
from page 1 to 7, inclusive, together with copies of the Schedules therein
referred to and set forth in the Index thereto is the case settled by me by
direction of Hon. H. A. McKeown, Chief Commissioner of the said Board
of Railway Commissioners for Canada, dated the 4th day of February, 1931,
pursuant to Section 68 of the Supreme Court Act and the Rules of the
Supreme Court of Canada in a certain case pending before The Board of
Railway Commissioners for Canada, IN THE MATTER OF the Application
of The Canadian National Railways for an Order under Section 256 of the
Railway Act for authority to construct a subway at d’Argenson Street in
the City of Montreal, between Point St. Charles and St. Henri, as shown
on General Plan No. YIE 31.51.4 dated April 15th, 1930, on file with the
Board under File No. 9437.319.7 BETWEEN The Bell Telephone Company
of Canada, Appellant, and The Canadian National Railways, Respondent.

And I do further certify that I have applied to the Commissioners and
to the Secretary of the said Board for the Board’s opinions and reasons for
making the order appealed from in this cause and that reasons have been
delivered by none of the said Commissioners in response to my said
applications; no such reasons having been given in respect of the making
of the said order.

In testimony whereof I have hereunto subscribed my name this
16th day of April, 1931.

(Sgd.) A. GEORGE BLAIR.
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No. 11.

Orders dispensing with printing of Schedules 1 and 5 and allowing
blue prints to be filed.

SCHEDULE NO. 16.

IN THE SUPREME COURT OF CANADA.

Before the Registrar, Monday, the Twentieth day of
in Chambers. April, A.D., 1931.

ON APPEAL FROM THE BOARD OF RATLwAy COMMISSIONERS
FOR CANADA.

IN THE MATTER of the Application of The Canadian National Railways
for an Order under Section 256 of the Railway Act for authority to
construct a subway at d’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan
No. YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETWEEN

THE BELL TELEPHONE COMPANY OF CANADA,
Appellants
AND

THE CANADIAN NATIONAL RAILWAYS - - Respondents.

UPON the application of Counsel on behalf of the above named
Appellants, in the presence of Counsel on behalf of the above named
Respondents, for an Order dispensing with the printing of certain Exhibits
in the Case in Appeal, upon hearing read the Affidavit of Pierre Beullac
filed, and upon hearing what was alleged by Counsel aforesaid,

IT IS ORDERED that the printing in the Case in Appeal of the two
Plans referred to in the Statement of Facts as Schedules Numbers 1 and 5
forming part of the Case in Appeal herein, be and the same is hereby
dispensed with.

AND IT IS FURTHER ORDERED that seven blue print copies of
each of the said two Plans shall be provided by the Appellants for the use
of this Court and filed with the Case in Appeal.

AND IT IS FURTHER ORDERED that the costs of this application

be costs in the Appeal.
(Sgd.) J. F. SMELLIE,
Registrar.
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IN THE SUPREME COURT OF CANADA. APPEAL
Before The Registrar, Monday, the Fifteenth day ltI_o‘_{'
In Chambers. of June, A.D. 1931. In the

O~ AprpEAL FROM THE BoaRD OF Ramway COMMISSIONERS %m’zfe
FOR CANADA. Canada.

IN THE MATTER OF the Application of The Canadian National _.——
Railways for an Order under Section 256 ot the Railway Act for Org;;sll'
authority to construct a subway at d’Argenson Street, in the City dispensing

of Montreal, between Point St. Charles and St. Henri, as shown on with print-

10 General Plan No. YIE 31.51.4, dated April 15th, 1930, on file with ing of

the Board under File No. 9437.319.7. Schedules 1
and 5 and
BETWEEN allowing
THE BELL TELEPHONE COMPANY OF CANADA blue prints
Appellants e fled
AND ® 15th
THE CANADIAN NATIONAL RAILWAYS - - Respondents. June 1931.

UPON the application of Counsel on behalf of the Appellants, in the
presence of Counsel for the Respondents, for an Order modifying the
provisions of the Order made herein on the Twentieth day of April, 1931,

20 in so far as the same directs the Appellants to furnish seven blue print
copies of the Plan referred to in the Case in Appeal as Schedule Number 5
in the Statement of Facts, upon hearing what was alleged by Counsel
aforesaid, Counsel for the Respondents consenting hereto, and the
Appellants by their Counsel undertaking to furnish said copies if and when
directed by the Court.

IT IS ORDERED that the furnishing by the Appellants of the seven
blue print copies of the Plan referred to in the Case in Appeal herein as
Schedule Number 5 in the Statement of Facts, as directed by the said
Order of the Twentieth day of April, 1931, be and the same is hereby

30 dispensed with.

AND IT IS FURTHER ORDERED that the seven blue print copies
of the said Plan to be furnished for the use of the Court and filed with
the Case in Appeal in a certain other Appeal to this Court between the
said The Bell Telephone Company of Canada, Appellants, and The
Canadian National Railways, Respondents, (St. Antoine Street Subway),
pursuant to Order made therein on the twentieth day of April, 1931, be
used for the purposes of the present Appeal as well as said other Appeal.

AND IT IS FURTHER ORDERED that a copy of this Order be
appended to the Case in Appeal herein and to each of the printed copies

40 thereof to be filed with this Court.

AND IT IS FURTHER ORDERED that the costs of and incidental

to this application be costs in the Appeal.

(Sgd.) J. F. SMELLIE,
Registrar.

z G 3975 ]
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No. 12.
Certificate of Secretary of Board of Railway Commissioners for Canada..

SCHEDULE NO. 18.

CERTIFICATE OF SETTLEMENT OF CASE AND AS TO
REASONS FOR JUDGMENT.

I, the undersigned, Secretary of The Board of Railway Commissioners
for Canada, do hereby certify that the foregoing printed document from
page 1 to page 36, inclusive, is the case settled by A. George Blair, K.C,,
Counsel for The Board of Railway Commissioners for Canada, by direction
of Hon. H. A. McKeown, Chief Commissioner of the said Board, dated
the 4th day of February, 1931, pursuant to Section 68 of the Supreme
Court Act and the Rules of the Supreme Court of Canada, in appeal to
the Supreme Court of Canada in a certain case pending before the Board
of Railway Commissioners for Canada, IN THE MATTER OF the
Application of The Canadian National Railways for an Order under
Section 256 of the Railway Act for authority to construct a subway at
d’Argenson Street, in the City of Montreal, between Point St. Charles
and St. Henri, as shown on General Plan YIE 31.51.4, dated April 15th,
1930, on file with the Board under File No. 9437.319.7 BETWEEN The Bell
Telephone Company of Canada, Appellant, and The Canadian National
Railways, Respondent.

And I do further certify that I have applied to the Commissioners
of the said Board for their opinions or reasons for making the order
appealed from in this cause and that reasons have been delivered by none
of the said Commissioners in response to my said application.

And I do further certify that no such reasons were delivered by any
of the said Commissioners as appears from the records of the said Board.

In testimony whereof I have hereunto subscribed my name and
affixed the seal of the said Board of Railway Commissioners for Canada,
this 23rd day of July, 1931.

(Sgd.) A. D. CARTWRIGHT,

Secy. The Board of Railway Comrs. for Canada.
(Seal)

10
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No. 13.
Factum of Bell Telephone Company.
IN THE SUPREME COURT OF CANADA.

ON APPEAL FROM THE BoARD oF RatLway COMMISSIONERS
FOR CANADA.

APPEAL
No. 1.
In the

Supreme

Court of

Canada.

—e

No. 13.

IN THE MATTER OF the Application of The Canadian National Railways F“t“m
for an Order under Section 256 of the Raﬂway Act for authority to Telephone
construct a subway at d’Argenson Street, in the City of Montreal, Company.

between Point St. Charles and St. Henri, as shown on General Plan
10 No. YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437. 319 7.

BETWEEN
THE BELL TELEPHONE COMPANY OF CANADA
Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent.

Note.—The page references have been altered so as to agree with the
Record.

INDEX.
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PART L

STATEMENT OF FaAcCTS.

This is an appeal from Order No. 45410 of the Board of Railway
Commissioners for Canada, dated September 16th, 1930 (Record, p. 10),
pursuant to leave granted by Hon. Mr. Justice Rinfret, by Order dated
November 12th, 1930 (Record, p. 11).

In the year 1914, the Appellant, acting in pursuance of the powers
conferred upon it in that behalf by its Special Acts of Incorporation (Record,
p. 416), and with the legal consent of the City of Montreal, constructed an
underground conduit system with the manholes necessary and incident
thereto under the surface and within the limits of d’Argenson Street,
extending from Chateauguay Street southerly through the existing subway
under the Respondent’s tracks where they cross d’Argenson Street and
continuing thence southerly to the bridge marked ° Buffalo Bridge ”
on the plan filed with the Case as Schedule 1, and placed therein its cables
and lines of telephone necessary for rendering telephone service to its
subscribers. The said conduit system, manholes and cables have remained
undisturbed in their present location from the date of the construction
and installation thereof up to the present time (Record, p. 2, 1. 15).

The Respondent, acting in pursuance of the provisions of the Canadian
National Montreal Terminals Act (19-20 Geo. V, c. 12, Dom.) is elevating
its line running from St. Henri to Point St. Charles, and which crosses
d’Argenson Street {Record, p. 426, 1. 26) which necessitates the reconstruction
of the existing subway on d’Argenson Street.

On April 24th, 1930, the Respondent applied to the Board of Railway
Commissioners for Canada for an Order approving a plan for the recon-
struction of the said subway at d’Argenson Street, and directing, inter alia,
the Appellant to move such of its utilities as are affected by the recon-
struction of the said subway, as and when requested to do so by the Chief
Engineer, Operating Department, of the Respondent (Record, p. 4, 1. 34;

p. 7). ‘

By Order No. 45410 (Record, p. 10), made ex parte, the Board granted
the Respondent’s said application, and the Appellant now appeals from
the said Order insofar as it directs the Appellant to move such of its
utilities as may be affected by the reconstruction of the said subway.

The facts have been settled by the Board appealed from, the parties
having been unable to agree thereupon. They are printed in the Record
at page 1.

PART II.

RespecTs 1IN wHICE ORDER No. 45410 ERRONEOUS.

The Appellant contends that Order No. 45410 of the Board of Railway
Commissioners for Canada is erroneous in the following respects :

1. The Board had no jurisdiction to direct the Appellant to move
such of its utilities as may be affected by the reconstruction of the subway

10
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on d’Argenson Street, as directed by paragraph 2 of the said Order, ArpraL
which is as follows : No. L.

*“ That the City of Montreal, the Montreal Light, Heat & Power 1y
Consolidated, the Montreal Tramways Company, the Montreal Supreme
Tramways Commission, the Bell Telephone Company of Canada, Court of
and the Electrical Commission of the City of Montreal be, and they Canada.
are hereby, directed to move such of their utilities as may be y 3
affected by the comstruction of the said subway, as and when Factum
requested to do so by the Chief Engineer, Operating Department, of Bell

10 of the Applicant.” gglephone
mpany—
2. In any event the Board had no jurisdiction to make paragraph 2 continued.
of the said Order ex parte and without notice to the Appellant.

PART III.

ARGUMENT ON BEHALF OF APPELLANT.

1. THERE IS NO PROVISION CONTAINED IN ANY STATUTE
WHICH EXPRESSLY CONFERS ANY JURISDICTION UPON THE
BOARD TO MAKE PARAGRAPH 2 OF ORDER NO. 45410.

(a) The jurisdiction of the Board of Railway Commissioners for

Canada is not inherent, but statutory, and must be found in the Act
29 constituting it. It can only exercise such powers as are by statute conferred

upon it. See MacMurchy & Denison’s “ Railway Law of Canada” (3rd
Edition), at page 60, citing :

G.T.R. v. Toronto, 1 C.R.C., at p. 92;

The Merritton Crossing Case, 3 C.R.C. 263, at p- 270;

City of Victoria v. Esquimalt, eic., Ry. Co., 24 C.R.C. 84;

Kelly v. Q.T.R. Co., 24 C.R.C. 367;

Corporation of Parkdale v. West, 12 A.C. 611.

See also Duthie v. G.T.R., 4 C.R.C. 304, at p. 311.

(b) Section 373 (6) of the Railway Act, R.S.C. (1927), C. 170, which
30 is the only statutory provision conferring any jurisdiction upon the Board
to order any change, alteration, moving or re-location of the Appellant’s
plant, does not apply, because there is no application to the Board by
any municipality for an Order directing the Appellant’s aerial plant to
be placed underground, and Section 373 (6) only applies in such cases.
The Appellant’s plant on d’Argenson Street is already underground
(Record, p. 2, 1. 15). The relevant part of Sub-section 373 (6) is as
follows :—

“ 373 (6). Notwithstanding any power or authority heretofore

or hereafter conferred upon any company by or under any Act

40 of the Parliament of Canada, or of the legislature of any province,
or any other authority, the Board, upon the application of the
municipality, and upon such terms and conditions as the Board

may prescribe, may order any telegraph or telephone line, within
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the legislative authority of the Parliament of Canada, in any city
or town, or any portion thereof, to be placed underground, and
may in any case order any extension or change in the location of any
such line in any city or town, or any portion thereof, and the
construction of any new line, and may abrogate the right of any
such company to construct or maintain, or to operate, or continue,
any such line, or any pole or other works belonging thereto, except
as directed by the Board;” ‘

As to the Board’s jurisdiction under this section, see

City of Chatham v. Great North Western Telegraph and Bell Telephone
Cos., 21 C.R.C. 183;
City of Woodstock v. Great North Western Telegraph Co., 19 C.R.C. 429.

Paragraph 2 of Order No. 45410 cannot, therefore, stand alone as an
Order made by the Board in the exercise of any power vested in it, and
unless jurisdiction can be implied under the sections of the Railway Act
hereinafter dealt with, the Board had no jurisdiction whatsoever to make
said Order, as directed against the Appellant.

2. ALL OF THE PROVISIONS OF THE RAILWAY ACT, R.8.C.
(VIVQ27), C. 170, DO NOT APPLY TO THE APPELLANT OR TO ITS
ORKS.

Section 375 of the said Act expressly limits the application of the
Railway Act to, and the jurisdiction of the Board over, the Appellant
and its works. The relevant portions of the said section are as follows :—

¢« 375. In this section, unless the context otherwise requires,

“(a) ‘company’ means a railway company or person
authorized to construct or operate a railway, having authority
to construct or operate a telegraph or telephone system or line,
and to charge telegraph or telephone tolls, and includes also
telegraph and telephone companies and every company and
person within the legislative authority of the Parliament
of Canada having power to construct or operate a telegraph
or telephone system or line and to charge telegraph or
telephone tolls;

“12. Without limitation of the generality of this subsection
by anything contained in the preceding subsections, the jurisdiction
and powers of the Board, and, in so far as reasonably applicable
and not inconsistent with this section or the Special Act, the
provisions of this Act respecting such jurisdiction and powers,
and respecting proceedings before the Board and appeals to the
Supreme Court or Governor in Council from the Board, and
respecting offences and penalties, and the other provisions of this
Act, except sections seventy-two to two hundred and seventy,
two hundred and seventy-two to two bundred and eighty-two,
two hundred and eighty-seven to three hundred and thirteen,

10
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three hundred and twenty-three, three hundred and forty-nine to
three hundred and fifty-four, three hundred and sixty to three
hundred and sixty-six, three hundred and ninety-four to four
hundred and twenty-four, and four hundred and forty-nine to four
hundred and fifty-seven, both inclusive in each case, shall extend
and apply to all companies as in this section defined, and to all
telegraph and telephone systems, lines and business of such
companies within the legislative authority of the Parliament of
Canada; and in and for the purposes of such application

“(a) ‘company’ or ‘railway company’ shall mean a
company as in subsection one of this section defined;

“(b) ‘railway ’ shall mean all property real and personal
and works forming part of or connected with the telegraph or
telephone system or line of the company ;

“(c) ‘ Special Act’ shall mean a Special Act as in sub-
section one of this section defined ; *’

None of the sections of the Railway Act within the exception contained
in Section 375 (12) thereof, extend or apply to the Appellant or to its works,
nor can any of the powers or jurisdictions conferred upon the Board by
the said excepted sections be exercised against the Appellant or its plant.

See The London, Chatham and Dover Ry. Co. v. The Board of Works for

Wandsworth District, L.R. 8 C.P. 185;

Boland v. C.N.R. (1926), 4 D.L.R. 193, at p. 200.

3. ALL OF THE PROVISIONS OF THE RAILWAY ACT, R.S.C.
(1927), C. 170, DO NOT APPLY TO THE RESPONDENT OR TO ITS
WORKS.

Section 17 of the Canadian National Railways Act, R.S.C. (1927),
C. 172, as amended by 19-20 Geo. V. (1929), C. 10, S. 2, expressly limits
the application of the Railway Act to the Respondent, and the jurisdiction
of the Board in respect of the Respondent and its works is correspondingly
limited. The relevant portions of Section 17 of the said Act are as
follows : —

“17 (1). All the provisions of the Railway Act shall apply to
the Company, except as follows :—

* (a) such provisions as are inconsistent with the provi-
sions of this Act;

*“(b) the provisions relating to the location of lines of
railway and the making and filing of plans and profiles, other
than highway and railway crossing plans;

‘ (¢) such provisions as are inconsistent with the provi-
sions of the Expropriation Act as made applicable to the
Company by this Act.

“(2) (a). All the provisions of the Expropriation Act, except
where inconsistent with the provisions of this Act, shall apply
mutatis mutandis to the company ;"

See Rattenbury v. Canadian National Railway Co., 30 C.R.C. 414.
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ApPEAL 4. SECTION 257 OF THE RAILWAY ACT DOES NOT CONFER
No.1. THE NECESSARY JURISDICTION UPON THE BOARD TO MAKE
. PARAGRAPH 2 OF ORDER NO. 45410.

In the
Supreme The relevant provisions of Section 257 are as follows :—
gm “257. Where a railway is already constructed upon, along
- or across any highway, the Board may, of its own motion, or upon
No. 13. complaint or application, by or on behalf of the Crown, or any
Factum municipal or other corporation, or any person aggrieved, order the
%leel}i company to submit to the Board, within a specified time, a plan
Cg;lll))&;l;f— and profile of such portion of the railway, and may cause inspection
continued. of such portion, and may inquire into and determine all matters

and things in respect of such portion, and the crossing, if any, and
may make such order as to the protection, safety and convenience
of the public as it deems expedient, or may order that the railway
be carried over, under or along the highway, or that the highway
be carried over, under or along the railway, or that the railway
or highway be temporarily or permanently diverted, and that such
other work be executed, watchmen or other persons employed,
or measures taken as under the circumstances appear to the Board
best adapted to remove or diminish the danger or obstruction in
the opinion of the Board arising or likely to arise in respect of such
portion or crossing, if any, or any other crossing directly or indirectly
affected.”

(a) Neither Section 257 nor the Board’s jurisdiction thereunder extend
or apply to the Appellant or to its plant (supra, p. 22).

(b) The Board did not act * of its own motion ’ but acted upon the
application of the Respondent. This is so stated in Order No. 45410
(Record, p. 10).

(c) The Board did not act ‘‘upon the complaint or application,
by or on behalf of the Crown, or any municipal or other corporation,
or any person aggrieved”, as required by Section 257. There is no
evidence whatsoever before the Board to the effect that the existing
subway at d’Argenson Street was not wholly satisfactory. The Railway
was already carried over the street and the street carried beneath the
Railway, in accordance with all requirements of public safety and
convenience. «

(d) The construction of the subway on d’Argenson Street was not
ordered by the Board for the protection, safety and convenience of the
public at an existing railway crossing.

There is no connection between the earlier proceedings taken before
the Board prior to and during 1927, and the present proceedings out of
which this appeal arises, and all reference to such earlier proceedings in
the Statement of Facts (Record, p. 3, 1. 26 et seq.) is irrelevant.

The said earlier proceedings terminated with Order No. 39079
(Record, p. 425), which directed the Board’s Chief Engineer ‘to make
inquiry and report to the Board upon the whole situation of level
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crossings in Montreal, on the Canadian National Railways, from
Bonaventure Station west, and from Moreau Street Station east; to
report progress to the Board from time to time; and to evolve a scheme
for the consideration of the Board” (Record, p. 425, 1. 38). This Order
only related to ‘““level crossings” and accordingly did not require

" the Board’s Engineer to make any investigation of or report upon the

10

d’Argenson Street Crossing where a grade separation and subway already
existed. In any event “ No report covering the whole situation of
level crossings in Montreal on the Canadian National Railways from
Bonaventure Station west and from Moreau Street Station east, as required
by the Board, was made to the Board by its Chief Engineer ” (Record,
p. 4,1 1).

Order No. 39079 was not acted upon, but in lieu thereof the Respondent
itself evolved a comprehensive scheme, entirely different from any theretofore
considered by the Board (Record, p. 4, 1. 6, 23), for readjusting its terminal
facilities in the City of Montreaf and according to its own allegations
for minimizing the danger to the public at level crossings (Record,
p.- 4, 1. 6).

This scheme was not submitted to or considered by the Board, and,
when Parliament took a hand in the matter, instead of referring the same
to the Board they engaged the services of Mr. Frederick R. Palmer, an
independent Engineer, to study and report upon the whole terminal
situation in Montreal (Record, p. 4, 1. 13).

Subsequent to Mr. Palmer’s report, Parliament enacted the Canadian
National Montreal Terminals Act, 19-20 Geo. V, C. 12. Section 2 and the
Schedule therein referred to provide as follows :

2. The Governor in Council may provide for the construction
and completion by the Canadian National Railway Company
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(hereinafter called ‘the Company ’) of terminal stations and offices,

local stations, station grounds, yards, tracks, terminal facilities,
power houses, pipes, wires and conduits for any purpose, bridges,
viaducts, tunnels, subways, branch and connecting lines and tracks,
buildings and structures of every description and for any purpose,
and improvements, works, plant, apparatus and appliances for
the movement, handling or convenient accommodation of every
kind of traffic, also street and highway diversions and widenings,
new streets and highways, subway and overhead streets, and also
approaches, lanes, alleyways, and other means of passage, with
the right to acquire or to take under the provisions of section nine
of this Act or otherwise lands and interests in lands for all such
purposes, all on the Island of Montreal, in the Province of Quebec,
or on the mainland adjacent thereto, as shown generally on the
plan or plans thereof to be from time to time approved by the
Governor in Council under the provisions of section seven of this
Act; the whole being hereinafter referred to as the ©said works’,
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and a short description whereof for the information of Parliament

ﬁut not intended to be exhaustive, being set out in the schedule
ereto.”

SCHEDULE.

“(a) Central Passenger Terminal facilities, and office buildings,
including baggage, mail and express facilities, on the site of the
present Tunnel Station, and generally covering the area bounded
by Cathcart Street, St. Antoine Street; Inspector and Mansfield
Streets, and St. Genevieve Street ;

‘“(b) Viaduct and elevated railway between Inspector and
Dalhousie Streets, and St. David’s Lane and Nazareth Street to
near Wellington Street, and thence along Wellington Street to
Point St. Charles Yard and Victoria Bridge, crossing over existing
streets, and with connections to existing railway facilities and
Harbour Commissioners’ trackage ;

“(c) Coach yard facilities at various points, with principal
yard at Point St. Charles;

“(d) Grade separation by means of elevated, or depressed,
or underground tracks, or streets, as may be determined on the
existing railway between Bonaventure and Turcot and connection
to the viaduct referred to in paragraph (b);

‘“(e) Grade separation by means of elevated, or depressed, or
underground tracks, or streets, as may be determined between St.
Henri and Point St. Charles;

“(f) Railway from Longue Pointe Yard to the Northwest and
thence Southwest to connect with the existing railway at and near
Eastern Junction ; v

“(g) Railway from the Cornwall Subdivision in the vicinity of
gointe Claire to the L’Original Subdivision in the vicinity of Val

oyal;

“ (h) Railway between the Cornwall Subdivision near Lachine
and the Lachine, Jacques Cartier and Maisonneuve Railway, near
Western Junction ;

(i) Railway from a point on the lines between St. Henri and
Point St. Charles near Atwater Avenue, along the River St. Pierre
and the Aqueduct Tail Race to the waterfront, and construction of
yard facilities on the Waterfront with connection to existing lines and
Harbour Commission trackage;

“(j) Local station facilities, engine and other railway facilities,
signalling, electrification, and electrical equipment on present and
proposed railways;

*“ (k) Connections and transfer facilities to the tracks of the
Montreal Harbour Commission near Longue Pointe, and/or at a point
further East, and connections and transfer facilities to the C.P.R.
East and South of the Lachine Canal, and at other points, except at

10
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Forsythe (now Rouen Street). The Company to pay part cost, to be
determined, of facilities jointly owned or jointly used.

* The estimated cost of the said works is $51,409,000.

*“ Nothing in this Schedule is to be taken to restrict the general

powers of the Company as expressed in the foregoing Act, or other
Acts relating to the Company.”

Upon the passing of the said Act, and pursuant to the provisions of
Section 21 of the Canadian National Railways Act, R.S.C. (1927), C. 172,
the Respondent submitted a plan of the works authorized thereby to the
Governor in Council, by whom the said plan was approved on the 2nd day of

July, 1929, by P.C. 1197 (Record, p. 4, 1. 19). The said plan appears as
Schedule 5 to the Record.

Section 21 of the Canadian National Railway Act provides as follows :

““21. With the approval of the Governor in Council and upon
any location sanctioned by the Minister of Railways and Canals the
Company may from time to time construct and operate railway lines,
branches and extensions, or railway facilities or properties of any
description in respect to the construction whereof respectively,
Parliament may hereafter authorize the necessary expenditure, or
the guarantee of an issue of the Company’s securities.

“2. A copy of any plan and profile made in respect of any
completed railway shall be deposited with the Board of Railway
Commissioners for Canada.”

The portion of the said scheme involved in this appeal is the con-
struction of grade separations, by means of elevated, or depressed, or
underground tracks, or streets, as may be determined, on the Respondent’s
line between St. Henri and Point St. Charles, which crosses d’Argenson
Street, as authorized by subsection (e) of the Schedule to the Canadian
National Montreal Terminals Act (supra, p. 26). This subway is being
reconstructed solely for the purposes of the Respondent, i.e., to permit of
the elevation of its existing lines (Record, p. 426, 1. 26), and to permit of two
additional tracks being carried across the street at this location (Record,
p-426,1.29; p.5,1. 1; Plan, Schedule 1) which works were authorized by the
Canadian National Montreal Terminals Act. There was no necessity for
any application being made to the Board in respect of these works. They
were authorized by statute and the Canadian National Montreal Terminais
Act entirely ousted the Board of any jurisdiction it might have had to make
Orders for the safety, protection and convenience of the public under
Section 257 of the Railway Act in respect of this crossing. By providing for
grade separations on this line, Parliament made all the provision necessary

for the protection of the public and thereby deprived the Board of jurisdiction
in respect thereof.

(e) Neither Section 257 of the Railway Act nor the jurisdiction of the
Board thereunder apply to the Respondent or to its works because they are
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ArreaL  inconsistent with the provisions of the following Acts within the meaning
No.1.  of Section 17 of the Canadian National Railways Act (supra, p. 23), viz. :

In the (i) Canadian National Railways Act, R.S.C. (1927), Ch. 172 :
Supreme 8. 22. The Company shall not construct or operate its railway
gmf along any highway, street or other public place without first obtaining
R the consent, expressed by by-law, of the municipality having jurisdic-
No. 13. tion over the said highway, street or other public place, and upon
oFfwBteuﬁn terms to be agreed upon with such municipality.”
Telephone (ii) Expropriation Act, R.S.C. (1927), Ch. 64 :
%m— “S.2. In this Act, unless the context otherwise requires,

“(d) ‘land’ includes all granted or ungranted, wild or
cleared, public or private lands, and all real property, mes-
suages, lands, tenements and hereditaments of any tenure, and
all real rights, easements, servitudes and damages, and all
other things done in pursuance of this Act, for which compen-
sation is to be paid by His Majesty under this Act;

“(g) ¢ public work’ or ‘ public works’ means and includes
the dams, hydraulic works, hydraulic privileges, harbours,
wharfs, piers, docks and works for improving the navigation of
any water, the lighthouses and beacons, the slides, dams, piers,
booms and other works for facilitating the transmission of
timber, the roads and bridges, the public buildings, the
telegraph lines, Government railways, canals, locks, dry-
docks, fortifications and other works of defence, and all other
property, which now belong to Canada, and also the works and
properties acquired, constructed, extended, enlarged, repaired
or improved at the expense of Canada, or for the acquisition,
construction, repairing, extending, enlarging or improving of
which any public moneys are voted and appropriated by
Parliament, and every work required for any such purpose,
but not any work for which the money is appropriated as a
subsidy only;”

13

S. 3. The minister may by himself, his engineers, superinten-
dents, agents, workmen and servants,

‘““(b) enter upon and take possession of any land, real
property, streams, waters and watercourses, the appropriation
of which is, in his judgment, necessary for the use, con-
struction, maintenance or repair of the public work, or for
obtaining better access thereto;

“(f) alter the course of any river, canal, brook, stream or
watercourse, and divert or alter, as well temporarily as
permanently, the course of any rivers, streams, railways,
roads, streets or ways, or raise or sink the level of the same,
in order to carry them over or under, on the level of, or by the
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side of the public work, as he thinks proper; but before dis-
continuing or altering any railway or public road or any
portion thereof, he shall substitute another convenient railway
or road in lieu thereof; and in such case the owner of such
railway or road shall take over the substituted railway or
road in mitigation of damages, if any, claimable by him under
this Act, and the land theretofore used for any railway or road,
or the part of a railway or road so discontinued, may be trans-
ferred by the minister to, and shall thereafter become the
property of, the owner of the land of which it originally formed
pa.rt ; ”

(iii) Canadian National Montreal Terminals Act, 19-20 Geo V, Ch. 12:
Section 2 and Schedule, subsection (e), which authorized the elevation of

the line and the construction of the subway on d’Argenson Street (supra,
P- 26).

Under the foregoing enactments the Respondent has, with regard to the
reconstruction of the subway and works in question, the same rights and
powers as are accorded the Minister under the Expropriation Act. The
Minister requires no leave or approval of the Board to reconstruct railway
or other public works located in highways. The Respondent therefore
required no such leave or approval. The Board had no jurisdiction what-
soever in respect of this work save to receive the plans thereof for filing
pursuant to section 17 of the Canadian National Railways Act (supra, p. 23).

5. SECTIONS 255 AND 256 OF THE RAILWAY ACT DO NOT
CONFER THE NECESSARY JURISDICTION UPON THE BOARD
TO MAKE PARAGRAPH 2 OF ORDER No. 45410.

The relevant provisions of Sections 255 and 256 are as follows :

““ 255. The railway of the company may, if leave therefor is first
obtained from the Board as hereinafter authorized, but shall not
without such leave, be carried upon, along or across any existing
highway : Provided that the compensation, if any, payable by the
company to adjacent or abutting landowners shall be determined
under the arbitration sections of this Act in so far as such sections
are applicable, and provided that the Board shall not grant leave to
any company to carry any street railway or tramway, or any railway
operated or to be operated as a street railway or tramway, along any
highway which is within the limits of any city or incorporated town,
until the company has first obtained the consent therefor by a by-law
of the municipal authority of such city or incorporated town; and
provided that where leave is obtained to carry any railway along a
highway the Board may require the company o make compensation
to the municipality if the Board deems proper, said compensation to
be determined under the arbitration sections of this Act, in so far as
such sections are applicable. (20-21 George V, C. 36, S. 2.)
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2. The company shall, before obstructing any such highway
by its works, turn the highway so as to leave an open and good passage
for carriages, and, on completion of the works, restore the highway
to as good a condition as nearly as possible as it originally had.

“3. Nothing in this section shall deprive any such company of
rights conferred upon it by any Special Act of the Parliament of
Canada, or amendment thereof, passed prior to the twelfth day of
March, one thousand nine hundred and three.”

“256. Upon any application for leave to construct a railway
upon, along or across any highway, or to construct a highway along
or across any railway, the applicant shall submit to the Board a plan
and profile showing the portion of the railway and highway affected.

¢ 2. The Board may, by order, grant such application in whole
or in part and upon such terms and conditions as to protection,
safety and convenience of the public as the Board deems expedient,
or may order that the railway be carried over, under or along the
highway, or that the highway be carried over, under or along the rail-
way, or that the railway or highway be temporarily or permanently
diverted, or that such other work be executed, watchmen or other
persons employed, or measures taken as under the circumstances
appear to the Board best adapted to remove or diminish the danger
or obstruction, in the opinion of the Board, arising or likely to arise
in respect of the granting of the application in whole or in part in
connection with the crossing applied for, or arising or likely to arise
in respect thereof in connection with any existing crossing.”

(a) Neither Section 255 nor Section 256 of the Railway Act nor the
Board’s jurisdiction thereunder extend or apply to the Appellant or to its
plant (supra, p. 22).

(b) Section 255 and 256 only apply to cases where the highway is not
already crossed by the Railway. They are accordingly not applicable to
this case because the crossing has existed for a number of years.

(c) These sections are inconsistent with the provisions of section 22 of
the Canadian National Railways Act, Sections 2 (d), (g), 3 (b), (f) of the
Expropriation Act and The Canadian National Montreal Terminals Act upon
the grounds set forth (supra, p. 29, 1. 16 et seq.).

6. SECTION 39 (1) OF THE RAILWAY ACT IS NOT APPLICABLE.
Section 39 (1) provides as follows :

39 (1). When the Board, in the exercise of any power vested
in it, in and by any order directs or permits any structure, appliances,
equipment, works, renewals, or repairs to be provided, constructed,
reconstructed, altered, installed, operated, used or maintained, it
may, except as otherwise expressly provided, order by what company,
municipality or person, interested or affected by such order, as the
case may be, and when or within what time and upon what terms and
conditions as to the payment of compensation or otherwise, and

10
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under what supervision, the same shall be provided, constructed,
reconstructed, altered, installed, operated, used and maintained.”

(i) The Board had no jurisdiction to * direct or permit *’ the recon-
struction of the subway in question. This was authorized and permitted
by Statute (supra, p. 25), which superseded the power (if any) of the Board.

(ii) It is ““ otherwise expressly provided ” that the Respondent shall
move such of the Appellant’s facilities as may be affected by the reconstruc-
tion of the said subway.

This provision is contained both in Sections 162, 163 and 164 of the
10 Railway Act, and in Section 3 of the Expropriation Act. These sections are
as follows :

RAILWAY ACT:

““ 162. The company may, for the purposes of the undertaking,
subject to the provisions in this and the Special Act contained

“(n) divert or alter the position of any water pipe, gas
pipe, sewer or drain, or any telegraph, telephone or electric
lines, wires or poles;

“163. The company shall restore, as nearly as possible, to its
former state, any river, stream, watercourse, highway, water pipe,
20 gas pipe, sewer or drain, or any telegraph, telephone or electric line,
wire or pole, which it diverts or alters, or it shall put the same in
such a state as not materially to impair the usefulness thereof.

“164. The company shall, in the exercise of the powers by this
or the Special Act granted, do as little damage as possible, and shall
make full compensation, in the manner herein and in the Special
Act provided, to all persons interested, for all damage by them
sustained by reason of the exercise of such powers.”

EXPROPRIATION ACT:

“ 3. The minister may by himself, his engineers, superinten-
30 dents, agents, workmen and servants,

“(g) divert or alter the position of any water-pipe, gas-
pipe, sewer, drain, or any telegraph, telephone or electric
light wire or pole.”

Since Parliament empowered the Respondent to do the work of
moving or altering the Appellant’s plant without recourse to the Board, it
was not the intention of Parliament that the Board should have juris-
diction to order changes in the Appellant’s telephone lines for railway
purposes or to order the Appellant to make such changes. The only
object which the Respondent can have had in resorting to the Board for an

40 Order directing the Appellant to move its own plant instead of the
Respondent doing the work itself under Section 162 of the Railway Act or
Section 3 of the Expropriation Act, was to avoid liability for the expense
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and damage arising out of this work and to try to saddle the Appellant
with the costs and expense thereof.

(¢) Order No. 45410 (Record, p. 10) does not in fact order the Appellant
to provide, construct, reconstruct, alter, install, operate, use or maintain
any structure, appliances, equipment, works, renewals, or repairs which
the Board in the exercise of any power vested in it has directed or permitted
to be provided, constructed, reconstructed, altered, installed, operated,
used or maintained.

The Appellant is not ordered to construct the Respondent’s elevated
railway across d’ Argenson Street, nor is it ordered or directed to reconstruct
the subway under the said elevated railway line. All that the Appellant is
ordered to do is to move its own plant, and there is no jurisdiction in the
Board to so order.

(d) The Appellant is not a party interested or affected within the
meaning of Section 39 (1) of the Railway Act.

*“ Section 39 does not indicate any criterion by which it may
be determined whether a person is interested in or affected by an
Order of the Railway Board. It does not even prescribe that the
interest must be beneficial or that the affection must not be
injurious. The topic has in a number of cases in the Canadian
Courts been much discussed but inevitably little elucidated. Where
the matter is left so much at large, practical considerations of
common sense must be applied, especially in dealing with what is
obviously an administrative provision.”

See Canadian Pacific Railway Company and others v. Toronto Trans-
portation Commission ; Toronto Transportation Commission V.
Canadian National Railways (1930), A.C. 686 at p. 697.

It is not contended that the railway and other works authorized by
Order No. 45410 will in any way confer any benefit or advantage upon the
Appellant or its telephone lines or plant (Record, p. 5,1. 11). The Appellant
has not the slightest interest in the promotion of the Respondent’s project,
and it is quite immaterial to the Appellant whether it is carried out or not.
The Appellant’s plant creates no public danger whatsoever, and on
d’Argenson Street it is already placed underground. As it now stands, the
Appellant’s plant is wholly suitable, sufficient and satisfactory for the
Appellant’s service. The Appellant makes no special use of the present
subway nor will it of the subway when reconstructed as proposed.

The removal or relocation of the Appellant’s plant is not part of the
general scheme evolved by the Respondent. The proposed changes in
the Appellant’s plant are not shown in the Respondent’s plan (Schedule 1),
nor does the said scheme or plan make any provision whatsoever therefor.

As is hereafter shown, the Appellant’s plant and its right to maintain
the same in its present locations is ‘“‘land ” within the meaning of the
Railway Act. The Appellant is, therefore, in the identical position of the
owner of land abutting on a highway, part of whose land is being taken for
the purposes of a railway crossing. It would be absurd to hold that such
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an abutting landowner is a party interested or affected so as to confer
jurisdiction upon the Board to order him to move or tear down his house,
or make excavation upon his land to permit of railway tracks being laid
across it, and to finance such work himself pending distribution of the costs.

None of the sections of the Railway Act, pursuant to which the Order

"appealed from is made, extend or apply to the Appellant or to its plant

(supra, p. 22). How then can it be said that the Appellant is a party
interested or affected by an Order or by works which are made or con-
structed pursuant to legislation which by express terms does not extend or
apply to the Appellant ?

The Appellant is not a party interested or affected. It merely owns
plant and land which must be acquired or moved to permit of railway
works being carried out, consequently the Board has no jurisdiction under
Section 39 (1) of the Railway Act to make paragraph 2 of Order No. 45410.

7. THE APPELLANT’S PLANT AND ITS RIGHT 10 MAINTAIN
THE SAME IN I1S EXISTING LOCATION IS “LAND,” AN
“ INTEREST IN LAND” OR AN “IMMOVABLE.”

By its Special Act of Incorporation, 43 Victoria (1880), Ch. 67, S. 3
(Dom.), as amended by 45 Victoria (1882), Ch. 95, S. 2, the Appellant was
authorized to ‘‘ construct, erect and maintain its line or lines of telephone
along the sides of and across or under any public highways, streets, bridges,
watercourses or other such places,” etc. (Record, p. 416, 1. 34).

The said Act conferred statutory rights upon the Appellant :

City of Toronto v. Bell Telephone Co. (1905), A.C. 52.

The Appellant’s plant involved in this appeal was lawfully constructed
upon d’Argenson Street, in pursuance of its statutory powers (Record
p. 2, 1. 15), and a detailed description of the nature and extent thereof is
set forth in paragraphs 6, 7 and 8 of the Statement of Facts (Record,

. 2, 3).
PP The plant belonging to the Appellant, and its right to maintain the
same in the precise locations in which it now exists, are by their very
nature “land ” or “ interests in land ” or ‘‘immovables” owned by the
Appellant, and in any event are “land ” within the meaning of that term
as defined by the Railway Act, Section 2 (15), and the Expropriation Act,
Section 2 (d), the English and French versions of which are as follows :

RAILWAY ACT, R.S.C. (1927), Ch. 170:

“ 2. In this Act, and in any Special Act as hereinafter defined,
in so far as this Act applies, unless the context otherwise requires,

“(15) ‘lands’ means the lands, the acquiring, taking or
using of which is authorized by this or the Special Act, and
includes real property, messuages, lands, tenements and
hereditaments of any tenure, and any easement, servitude,
right, privilege or interest in, to, upon, under, over or in
respect of the same;
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“2. En la présente loi, ainsi qu’en toute loi spéciale ci-aprés
définie, en tant que la présente loi s’applique et & moins que le
contexte ne 8’y oppose, I'expression ;

“(34) ‘terrains’ signifie les terrains dont la présente loi

ou la loi spéciale autorise 'acquisition, la prise de possession

ou I'usage, et comprend des bien-fonds, dépendances, terrains,
maisons et héritages de toute condition, ainsi que toutes
servitudes actives ou passives, tous droits, privileges ou
intéréts existant dans, sous, ou sur ces terrains, ou a leur
égard.”

EXPROPRIATION ACT, R.S.C. (1927), c. 64:
¢ 2. In this Act, unless the context otherwise requires,

“(d) ‘land’ includes all granted or ungranted, wild or
cleared, public or private lands, and all real property, mes-
suages, lands, tenements and hereditaments of any tenure,
and all real rights, easements, servitudes and damages, and
all other things done in pursuance of this Act, for which com-
pensation is to be paid by His Majesty under this Act;

“ 2. En la présente loi, & moins que le contexte ne s’y oppose,
Pexpression ;

“(i) ‘terrains’ et ‘immeubles’ comprend toutes terres
concédées ou non concédées, incultes ou défrichées, publiques
ou privées, ainsi que toutes propriétés immobilieres, maisons
et dépendances, terres, tenements et héritages de toute
tenure, et tous droits réels, servitudes, dommages-intéréts et
toutes autres choses faites conformément & la présente loi,
pour lesquelles Sa Majesté peut avoir & payer une indemnité
sous 'autorité de la présente loi ”’;

Consumers’ Gas Company of Toronto v. City of Toronto, 27 S.C.R. 453;
City of Toronto v. Consumers’ Gas Company (1916), 2 A.C. 618;
Montreal Light, Heat & Power Cons. v. City of Westmount (1926),
S.C.R. 515;
Re Ottawa GQas Co. and City of Ottawa, 48 O.L.R. 130;
Montreal Light, Heat & Power Cons. v. City of Outremont (1930),
R.J. 49 K.B. 456.
See also
Kolodzi and Detroit and Windsor Subway Co. (1930), 65 O.L.R. 398;
affirmed S.C.C. (1931), 3 D.L.R. 337;
Ruel v. The King, 38 D.L.R. 613;
Calgary Gas and Water Works Co. v. City of Calgary, 2 Terr. L.R. 449;
The King v. Birchdale Ltd., 16 Ex. C.R. 375.
The Appellant can only be lawfully deprived of its said ‘“‘lands” or
“ interests in lands ” by expropriation proceedings lawfully taken or by
the Respondent proceeding under Sections 162, 163 and 164 of the Railway
Act or Section 3 of the Expropriation Act (supra, p. 31).
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QUEBEC CIVIL CODE, ART. 407 :

“ No one can be compelled to give up his property, except for
public utility and in consideration of a just indemnity previously
paid.”

See Mignault upon this Article, Vol. 2, p. 468. See also

Jones v. Atlantic and North West Ry. Co. (1903), R.J. 12 K.B. 392;
Corporation of Parkdale v. West, 12 A.C. 611, Law Times 57 N.S. 602.
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8. PARAGRAPH 2 OF ORDER NO. 45410 HAS THE EFFECT of Bel

OF DEPRIVING THE APPELLANT OF ITS “ LANDS.”

If the Appellant moves its plant on d’Argenson Street in compliance
with paragraph 2 of Order No. 45410, the grade of the said street will be
lowered by the reconstruction of the subway therein below the present
location of the Appellant’s underground conduits, necessitating their being
placed at a lower level under the street (Record, p. 5, 1. 18). The Appellant
will, therefore, be deprived of the right to maintain its said conduit system
in the location in which it now stands.

The said underground conduit system of the Appellant cannot be
moved without being broken up and destroyed (Record, p. 3, 1. 1).

Paragraph 2 of Order No. 45410 directs the Appellant to move its
plant which necessitates complete destruction thereof in order to get it
out of the way to permit the Respondent to take and use the space now
occupied thereby for the construction of the subway. This is a taking of
the Appellant’s lands, which can only be effected by expropriation.

City of Toronto v. Consumers’ Gas Co. (1916), 2 A.C. 618;
Re Ottawa Gas Co. and City of Ottawa, 48 O.L.R. 130;
The King v. Birchdale Lid., 16 Ex. C.R. 375;

Ruel v. The King, 38 D.L.R. 613.

9. THE BOARD HAS NO JURISDICTION TO MAKE ANY
ORDER DEPRIVING THE APPELLANT OF LANDS OR WHICH IS
TANTAMOUNT TO THE EXPROPRIATION THEREOF.

By Section 17 of the Canadian National Railways Act (supra, p. 23),
neither the provisions of the Railway Act relating to the expropriation of
lands nor any jurisdiction which the Board may have by virtue thereof,
apply to the Respondent.

Boland v. C.N.R. (1926), 4 D.L.R. 193, at p. 200.

The Respondent’s power to take lands is conferred upon it by the
Canadian National Railways Act, R.S.C. (1927), C. 172, and the procedure
therein provided must be strictly followed. Where the Respondent
requires to take lands, it merely deposits a plan under the Expropriation
Act, as made applicable to the Respondent, and thereupon the lands
become vested in the Respondent. If any resistance is offered to the
Respondent taking immediate possession of the lands Section 22 (1) of the
Expropriation Act affords the remedy. The relevant provisions of the
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Canadian National Railways Act and of the Expropriation Act are as
follows :

CANADIAN NATIONAL RAILWAYS ACT, R.S.C. (1927), Ch. 172 :
Section 17 (2) as amended by 19-20 Geo. V, c. 10, s. 2:

‘ (a) All the provisions of the Expropriation Act, except where
inconsistent with the provisions of this Act, shall apply mutatis
mutandis to the Company ;

‘““(b) Any plan deposited under the provisions of the Expro-
priation Act may be signed by the Minister of Railways and Canals
on behalf of the Company, or by the President or any Vice-President
of the Company ; no description need be deposited ;

*(¢) The land shown upon such plan so deposited shall
thereupon be and become vested in the Company, unless the plan
indicates that the land taken is required for a limited time only or
that a limited estate or interest therein is taken; and by the deposit
in such latter case the right of possession for such limited time or
such limited estate or interest shall be and become vested in the
Company ;

“(d) The compensation payable in respect of any lands or
interests therein taken by the Company under the provisions of the
Expropriation Act as made applicable to the Company by this Act
shall be ascertained in accordance with the provisions of the
Expropriation Act, and for that purpose the Exchequer Court shall
have jurisdiction in all cases relating to or arising out of any such
expropriation or taking and may make rules and regulations governing
the institution, by or against the Company, of judicial proceedings
and the conduct thereof : Provided that such compensation may, in
any case where the offer of the Company does not exceed two thousand
five hundred dollars, be ascertained under the provisions of the
Railway Act, beginning with notice of expropriation to the opposite
party. The amount of any judgment shall be payable by the
Company.” .

EXPROPRIATION ACT, R.S.C. (1927), Ch. 64:
Section 22 :

“If any resistance or opposition is made by any parson to the
minister, or any person acting for him, entering uron and taking
possession of any lands, a judge of the Court, or any judge of any
superior court may, on proof of the execution of a conveyance of
such lands to His Majesty, or agreement therefor, or of the depositing
in the office of the registrar of deeds of a plan and description thereof
as aforesaid, and after notice to show cause given in such manner as
he prescribes, issue his warrant to the sheriff of the district or county
within which such lands are situate directing him to put down such
resistance or opposition, and to put the minister, or some person
acting for him, in possession thereof.”
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The foregoing statutory provisions confer no jurisdiction upon the
Board in matters of expropriation or of obtaining possession of lands.
The Board cannot make Orders dispensing with the taking of proper
expropriation proceedings, nor can it determine the compensation to be paid
for the lands taken, nor can it order the owner thereof to vacate and deliver
them up to the Respondent. '

10. THE BOARD HAD NO JURISDICTION TO MAKE PARA-
GRAPH 2 OF ORDER No. 45410 EX PARTE.

The Board of Railway Commissioners for Canada was constituted
a court of record with full jurisdiction and power to inquire into, hear and
determine all matters which may properly be brought before it. Subject,
therefore, to the exceptions hereinafter dealt with, there must be a hearing
by the Board of all matters brought before it, and all parties to such
proceedings are entitled to a full opportunity to present and argue their case
before the Board at such hearing before any Order concerning them is made.
In support of this contention the Appellant relies upon the following sections
of the Railway Act, R.S.C. (1927), Ch.170:

“ 9. There shall be a commission, known as the Board of Railway
Commissioners for Canada, consisting of six members appointed by
the Governor in Council.

“(2) Such commission shall be a court of record, and have an
official seal which shall be judicially noticed.”

* 18. The Board may hold more than one sitting at the same
time, and, whenever circumstances render it expedient to hold
a sitting elsewhere than in Ottawa, may hold such sitting in any part
of Canada.”

‘““19. The commissioners shall sit at such times and conduct their
proceedings in such manner as may seem to them most convenient
for the speedy despatch of business.

‘“(2) They may, subject to the provisions of this Act, sit either
together or separately, and either in private or in open court:
Provided that any complaint made to them shall, on the application
of any party to the complaint, be heard and determined in open
court.”

“ 33. The Board shall have full jurisdiction to inquire into, hear
and determine any application by or on behalf of any party interested,

‘(a) complaining that any company, or person, has
failed to do any act, matter or thing required to be done by this
Act, or the Special Act, or by any regulation, order or direction
made thereunder by the Governor in Council, the Minister,
the Board, or any inspecting engineer or other lawful authority,
or that any company or person has done or is doing any act,
matter or thing contrary to or in violation of this Act, or the
Special Act, or any such regulation, order, or direction; or
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 (b) requesting the Board to make any order, or give

any direction, leave, sanction or approval, which by law it is

authorized to make or give, or with respect to any matter,
act or thing, which by this Act, or the Special Act, is prohibited,
sanctioned or required to be done.:

“(2) The Board may order and require any company or person
to do forthwith, or within or at any specified time, and in any manner
prescribed by the Board, so far as is not inconsistent with this Act,
any act, matter or thing which such company or person is or may be
required to do under this Act, or the Special Act, and may forbid the
doing or continuing of any act, matter or thing which is contrary to
this Act, or the Special Act; and shall for the purposes of this Act
have full jurisdiction to hear and determine all matters whether of
law or of fact.”

“36. The Board may, of its own motion, or shall, upon the
request of the Minister, inquire into, hear and determine any matter
or thing which, under this Act, it may inquire into, hear and
determine upon application or complaint, and with respect thereto
shall have the same powers as, upon any application or complaint,
are vested in it by this Act.” .

*“57. Unless otherwise provided, fifteen days’ notice of any
application to the Board, or of any hearing by the Board, shall be
sufficient : Provided that the Board may in any case direct longer
notice or allow notice for any period less than fifteen days.”

No hearing was had before the Board in respect of the Respondent’s
application which resulted in the making of Order No. 45410 now in appeal
(Record, p. 5, 1. 41).

The Appellant was served with a copy of the Respondent’s Application
to the Board herein (Record, p. 7) on or about April 25th, 1930, and on
April 28th, 1930, mailed its Answer (Record, p. 8) to the Secretary of the
Board requesting a formal hearing of the said Application (Record, p. 5,
1. 28). On May 5th, 1930, the Respondent filed its Reply (Record, p. 9) to
the Appellant’s said Answer (Record, p. 8), and on May 8th, 1930, the
Appellant filed a further Answer (Record, p. 10) to the Respondent’s said
Application (Record, p. 5, 1. 35). No further proceedings were taken by
either of the parties hereto, and on September 16th, 1930, without notice to
the Appellant and without granting any hearing, the Board made Order
No. 45410 (Record, p. 10), now in appeal, granting the Respondent’s said
Application (Record, p. 5, 1. 41).

The only cases in which the Board may exercise its jurisdiction and
powers without hearing all parties to the Application are those which come
within the scope of Sections 47 and 59 of the Railway Act, R.S.C. (1927),
C. 170, which are as follows:

“ 47. The Board may, if the special circumstances of any case
80 require, make an interim ex parte order authorizing, requiring or
forbidding anything to be done which the Board would be empowered,
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on application, notice and hearing, to authorize, require or forbid; APPEAL
but no such interim order shall be made for any longer time than the Ni_l‘

Board may deem necessary to enable the matter to be heard and In the
determined.” ' Supreme

“59. Except as herein otherwise provided, when the Board is Court of
authorized to hear an application, complaint or dispute, or make any C“_m_d“'
order, upon notice to the parties interested, it may, upon the ground 1, 13.
of urgency, or for other reason appearing to the Board to be sufficient, Factum
notwithstanding any want of or insufficiency in such notice, make of Bell

10 the like order or decision in the matter as if due notice had been given Telephone
to all parties; and such order or decision shall be as valid and take Company—

) . . continued.
effect in all respects as if made on due notice. v

“2. Any company or person entitled to notice and not
sufficiently notified may, at any time within ten days after becoming
aware of such order or decision, or within such further time as the
Board may allow, apply to the Board to vary, amend or rescind such
order or decision, and the Board shall thereupon, on such notice to
other parties interested as it may in its discretion think desirable,
hear such application, and either amend, alter or rescind such order

20 or decision, or dismiss the application, as may seem to it just and
right.”

This case does not come within the scope of either of the said sections
for the following reasons :

As to Section 47 :

(a) There were no special circumstances requiring an interim
ex parte Order. The Respondent’s Application was before the Board
from April 25th, 1930 (the date thereof), until September 16th, 1930
(the date of Order No. 45410), or for 144 days, which afforded an
ample opportunity to proceed regularly and to permit of a hearing
30 of the Application being had.

(b) The Order was wholly. unnecessary (supra, p. 29).

(c) The Order is not an ““ interim ” Order at all, but by its very
terms is final. Tt deprives the Appellant of its rights, and compliance
therewith would result in the complete destruction of the Appellant’s
property (supra, pp. 31-35), and it contains no provision for compen-
sation being paid to the Appellant.

(d) The Order does not provide that it shall not be effective
“for any longer time than the Board may deem necessary to enable
the matter to be heard and determined.”

40 As to Section 59 :

(a) There was no ground of urgency or other (i.e., similar)
reason appearing to the Board to be sufficient which would justify
the making of Order No. 45410 ex parte. As already stated (supra),
the Application was before the Board for 144 days before the Order
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was made. The Application itself (Record, p. 7) contains no grounds
of urgency nor does it request the Board to proceed ex parte.

(b) The Order was wholly unnecessary (supra, p. 29)

(c) It is only “interim” Orders which can be made under
Section 59, and this must necessarily be so by reason of the provisions
of Sub-section (2) thereof, because any person entitled to notice may
demand as of right a re-hearing of the Application. As above stated
(supra), Order No. 45410 is not an * interim  but is a final Order.

(d) In any event, under Section 59 (2) of the Railway Act, the
Appellant was entitled to a hearing.

CONCLUSION.

Upon the grounds and for the reasons above set forth the Appellant
submits that the Board of Railway Commissioners for Canada had no
jurisdiction to make paragraph 2 of Order No. 45410, and that this appeal
should be allowed with costs.

PIERRE BEULLAC,

Counsel for the Appellant,
The Bell Telephone Company of Canada.

No. 14.
Factum of Canadian National Railways.

IN THE SUPREME COURT OF CANADA.

ON APPEAL FROM THE BOARD OF RAILWAY
COMMISSIONERS FOR CANADA,

IN THE MATTER OF the Application of the Canadian National Railways
for an Order under Section 256 of the Railway Act, for authority to
construct a subway at D’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan
YIE 31.51.4 dated April 15th, 1930, on file with the Board under file
No. 9437.319.7.

BETWEEN

THE BELL TELEPHONE COMPANY OF CANADA

Appellants
AND

THE CANADIAN NATIONAL RAILWAYS - - Respondents.

PART I.—-STATEMENT OF FACTS

This is an appeal by leave granted by the Honourable Mr. Justice
Rinfret from Order No. 45410 of the Board of Railway Commissioners for
Canada, hereinafter called The Board, dated 16th September 1930 in so
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far as the said Order directs the appellants to move such of their utilities
a8 may be affected by the construction of a subway at D’Argenson Street,
Montreal, as and when required to do so by the Chief Engineer, Operating
Department, of the Canadian National Railways, upon the ground that
the Board of Railway Commissioners for Canada is without jurisdiction to
make the said Order as directed against the said appellants, or in any event
to make the said Order ex parte and without notice to the said appellants.

I’ Argenson Street is a highway extending in a Northerly and Southerly
direction through the Southwesterly section of the City of Montreal as
shown in part on the plan YIE 31.51.4 filed by the respondents with their
application to the Board for authority to construct a subway at the said
street. There was a subway in existence at the said street at the date of
the said Order.

At the date of the said Order the appellants had certain utilities located
upon, over and under the said highway, but constructed after the
construction of the said subway.

For many years the Board has given consideration to the question of
level crossings of the Canadian National Railways in the City of Montreal.
Prior to the War the Grand 1runk Railway Company, in conjunction with the
City of Montreal and The Board, had made a, study of the situation affecting
principally the separation of grades between Bonaventure Station and
Victoria Bridge and Turcot, and had developed a plan involving the raising
of the tracks of the railway company in this area to a sufficient extent to
permit vehicular traffic to pass underneath the railway facilities. This plan
involved the construction of a new passenger station upon the site of
Bonaventure Station. These proceedings died down during the period of
the War.

In the year 1927 the matter was again revived by The Board and on
27th May 1927 a judgment of The Board was issued, shown at Record,

age 418.

e The judgment in question provides that these matters be referred for
a report to the Chief Engineer of The Board, who, by Order No. 39079,
dated 27th May 1927, was appointed and directed to make a full inquiry and
report, to The Board upon the whole situation of level crossings in Montreal,
from Bonaventure Station West and from Moreau Street Station East, and
to evolve a scheme for the consideration of The Board (Record, p. 425).
No complete report covering the whole situation has yet been made by the
said Chief Engineer, but he has made certain reports including one with
regard to the subway in question herein.

A study of the whole Canadian National Railways situation in Montreal
was undertaken by the Railway Company, and a comprehensive scheme
evolved for readjusting its terminal facilities in the said City and minimizing
the danger to the public at level crossings. The site of the tunnel terminal
on Lagauchetiere Street was decided on for a passenger station. Up to
that time the use of the site on Lagauchetiere Street for a passenger station
had not been contemplated in the proceedings before The Board. The
services of Mr. Frederick R. Palmer, an eminent British engineer, were
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engaged by the Government to study and report upon the whole terminal
situation in Montreal. Subsequent to Mr. Palmer’s report and by Act of the
Parliament of Canada, chapter 12 of the Statutes of 1929, the Canadian
National Railway Company was given power to construct and complete
the works described in the schedule to the said Act at and in the vicinity of
Montreal; and pursuant to the provisions of the said Act, the Governor-in-
Council, by Order-in-Council P.C. 1197, dated 2nd July, 1929, approved
General Plan No. DC310-0, 0-63.1 (Record, schedule 5). General Plan
WIE 19.4.2 dated 10th October, 1929, showing inter alia a reconstruction
of existing grade separation at the street in question was, upon the applica-
tion of the Railway Company and the recommendation of its Chief Engineer,
approved by The Board by Order No. 44425 dated 10th March 1930.

The said Order No. 44425 directed that detailed plans of individual
grade separations be served upon the City of Montreal, and submitted for
approval of The Board, the question of the division of the cost of the work
being, by the said Order, reserved for further consideration of The Board.

On 24th April 1930 in pursuance of the provisions of the said Order
No. 44425, the respondents made a further application to The Board for
approval of a detailed plan number YIE 31.51.4 for the reconstruction of
the subway at D’Argenson Street, and for an Order directing the appellants
and others to move such of their utilities as are affected by the construction of
the subway, as and when requested to do so by the Chief Engineer, Operating
Department, Canadian National Railways, all questions of cost to be reserved
for further consideration by The Board.

The appellants were served with a copy of the last named application on
or about 25th April 1930, and on 28th April 1930 mailed their answer thereto
to the Secretary of The Board, requesting a formal hearing of the said applica-
tion. On 5th May 1930 the respondents filed their reply to such answer.
On the 8th May 1930 the appellants filed a further answer to such application,
again requesting a hearing thereon.

On 9th September 1930, without granting any hearing, the Board
made the above Order No. 45410.

PART II.—ERRORS IN THE ORDER APPEALED FROM.

The respondents submit that the Board had jurisdiction to make the
order appealed from and that the same should be affirmed.

PART III.—ARGUMENT.

The subway referred to in the Order appealed from, and all things to be
done in connection therewith, including procedure, were incidental to and
parts of a comprehensive scheme initiated by the Board, as appears from
its Order and judgment of 27th May 1927, for the protection, safety and
convenience of the public, and approved by Parliament, and including, among
other things, the elimination of passenger traffic from Bonaventure Station
to Turcot and from Moreau Street Station Easterly, the diversion of such
passenger traffic to lines skirting the City of Montreal at the North and
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converging at the present tunnel station at Lagauchetiere Street, the estab-
lishment of terminal facilities at the site of the said tunnel station, the
construction of a viaduct and elevated railway between Inspector and
Dalhousie Streets, and St. David’s Lane and Nazareth Street to near
Wellington Street, and thence along Wellington Street to Point St. Charles
Yard and Victoria Bridge, crossing over existing streets, including St. Antoine
Street, and the providing of a grade separation by means of elevated or
depressed or underground tracks, or streets, between St. Henri and Point
St. Charles, the latter including, among other streets, d’Argenson Street.

The constitution and powers of the respondents are set forth in The
Canadian National Railways Act, being chapter 172 of the Revised Statutes
of Canada 1927, as amended by chapter 10 of the Statutes of Canada 1929,
and under the said Act as amended the respondents had power to do the
things mentioned in the preceding paragraph, upon securing approval of the
Governor-in-Council, sanction as to location by the Minister of Railways and
Canals, and authority by Parliament for the necessary expenditure or the
guarantee of an issue of securities.

The Canadian National Montreal Terminals Act 1929, being chapter 12
of the Statutes of Canada 1929 was an Enabling Act, passed for the purpose
of providing parliamentary authority for such expenditure and guarantee of
securities, as applied to the scheme above referred to.

The powers and jurisdiction of the Board are set out and defined in The
Railway Act, chapter 170 of the Revised Statutes of Canada 1927, and, unless
otherwise specified, the sections hereinafter referred to are sections of The
Railway Act.

By s. 33, sub-s. 1, the Board has jurisdiction to inquire into, hear and
determine any application by or on behalf of any party interested .
(b) requesting the Board to make any order or give any direction, leave,
sanction or approval, which by law it is authorized to make or give, or
with respect to any matter, act or thing, which by this Act, or the Special
Act is prohibited, sanctioned or required to be done. By sub-s. 2 it may
order and require any Company or person to do forthwith, or within or at
any specified time, and in any manner to be prescribed by the Board, so
far as is not inconsistent with this Act, any act, matter or thing, which such
Company or person is or may be required to do under this Act or the Special
Act . . . and shall for the purposes of this Act have full jurisdiction to
hear and determine all matters whether of law or fact. By sub-s. 5 the
Board’s decision as to whether any company, municipality or person is or
is not a party interested within the meaning of this section shall be binding
and conclusive upon all companies, municipalities and persons.

Sec. 34 empowers the Board to make orders with respect to any matter,
act or thing which by the A¢t is sanctioned, required to be done or prohibited,
and generally for carrying the Act into effect and for exercising any jurisdic-
tion conferred upon it.

Under sec. 35 the Board may, of its own motion, . . . inquire into,
hear and determine any matter or thing, which under this Act, it may
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ArpEaL  inquire into, hear and determine upon application or complaint, and with
No.l.  respect thereto shall have the same powers as, upon any application or

In the complaint, are vested in it by this Act.

Supreme By sec. 37 any power or authority vested in the Board may although

gg“"l"f not so expressed, be exercised from time to time, or at any time, as the

occasion may require.

Falg{;?{n:%f By sec. 256 in the case of a new highway crossing and by sec. 257 in the

Canadian  ©@se of an existing highway crossing, the Board is authorized to make such
National  orders as it deems expedient, as to the protection, safety and convenience of
Railways— the public.

continued.

By sec. 259 the Board is authorized to order what portion, if any, of
cost is to be borne respectively by the company, municipal or otber corpora-
tion or person in respect of any order made by the Board under any of the
last three preceding sections, and such order shall be binding on and enforcible
against any railway company, municipal or other corporation or person
named in such order, and it is submitted that it is immaterial, in view of the
provisions above recited, whether the highway crossing is new or already in
existence.

By sec. 39 (1) when the Board in the exercise of any power vested in it,
in and by any order directs or permits any structure, appliances, equipment,
works, renewals or repairs to be provided, constructed, re-constructed,
altered, installed, operated, used or maintained, it may, except as otherwise
expressly provided, order by what company, municipality or person,
interested or affected by such order as the case may be, and when or within
what time and upon what terms and conditions as to the payment of com-
pensation or otherwise, and under what supervision, the same shall be
provided, constructed, re-constructed, altered, installed, operated, used and
maintained. Under sub-s. 2, the Board may, except as otherwise expressly
provided, order by whom, in what proportion, and when, the cost and
expenses of providing, constructing, re-constructing, altering, installing and
executing such structures, equipment, works, renewals or repairs, or of the
supervision, if any, or of the continued operation, use or maintenance thereof,
or of otherwise complying with such order shall be paid.

If an order can be supported under sec. 39, it is unnecessary to consider
whether it could also be supported under other sections of the Act.

Toronto Ry. Co. v. Toronto City—(1) [1920] A.C. 426, 437.

In view of the attitude taken by the appellants, they cannot be heard
to say that they are not interested or affected by the order in question.
The question whether or not they were benefited by the execution of the
works in question is not material to the question of the jurisdiction of the
Board. They could competently be required to contribute to the cost of
such works, and the propriety of requiring them to do so and the extent of
the contribution ordered are not matters for review by the Court.
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C.P.R. et al v. Toronto Transportation Commission et al and APPEAL
Toronto Transportation Commission v. C.N.R. et al—[1930] A.C. 686. No. 1.
In the order appealed from, the Board has exercised the jurisdiction  In the
given to it under sec. 39 in : ‘g"é};’;";;

1. Ordering by whom, namely, the appellants, the utilities should  (gpade
be moved. Such order is not only in accordance with jurisdiction, ——
but also in accordance with common sense. It would obviously be _ No. 14.
foolish to authorize any party unfamiliar therewith to interfere with Factum of

such utilities. gﬁ%ﬁ:{l
10 2. Directing when and within what time the removal of such Railways—

utilities should be carried out, namely : as and when required to do continued.
so by the Chief Engineer, Operating Department, of the respondents.

3. By reserving all questions of costs, which would include con-
sideration of payment of compensation and the proportion of such
costs to be paid by all parties.

In the case above referred to in 1930 Appeal Cases, it is remarked, in
connection with sec. 39, that the case was not *“ otherwise provided for in the
Act,” and the respondents submit that the same remark applies in this case.

The appellants are not the owners of land or of any interest in land

20 which is subject to expropriation. In view of the provisions of the Canadian
National Railways Act, as amended by chapter 10 of the Statutes of Canada
1929, the expropriation provisions of The Railway Act are not applicable
to the respondents, and there is no provision in the said Acts for the expro-
priation of a highway or of any interest therein. .

There are a number of sections of The Railway Act, under which the
party by whom work shall be done or costs shall be borne are expressly
provided, such as sections 185, 251-(6) and 260, but there is nothing in the
Act inconsistent with the applicability of the provisions of sec. 39 to the
situation in question herein.

0 Apart from the foregoing it may be pointed out that if any compensation
is payable to the appellants, the ascertainment and payment thereof are not
pre-requisite to the immediate exercise by the Board of its jurisdiction under
sec. 39, but merely matters which may be taken into consideration by the
Board in finally apportioning the cost of the work, which has been reserved.

As to the contention that the order appealed from was made ex parte or
without notice to the appellants, the respondents deny that it was made
either ex parte or without notice to the appellants. The appellants were
served with the respondents’ application for the said order and had and took
the opportunity of replying to the same.

40 Under the provisions of sec. 39, the Commissioners may sit at such times
and conduct their proceedings in such manner as may seem to them most
convenient for the speedy despatch of business, and they may, subject to the
provisions of the Act sit either together or separately, and either in private
or in open Court.
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The only exception to these provisions is that any complaint made to
them shall, on the application of any party to the complaint, be heard and
determined in open Court.

The application for the order in question was not a * complaint ”’ within
the meaning of sec. 19.

The Honourable Mr. Justice Rinfret in his reasons given in disposing of
an application for leave to appeal in

City of Montreal v. Canadian National Railways

on or about the 26th day of February, 1931, says in part :

“ A reference to section 33 of the Railway Act will, I think,
show the true meaning of the word “ complaint” in section 19.
Section 33 provides that :

The Board shall have full jurisdiction to inquire into, hear and
determine any application by or on behalf of any party interested.

(a) complaining that any company, or person, has failed to do any
act, matter or thing required to be done by this Act, or the
Special Act, or by any regulation, order or direction made
thereunder by the Governor in Council, the Minister, the
Board, or any inspecting engineer or other lawful authority,
or that any company or person has done or is doing any
act, matter or thing contrary to or in violation of this Act,
or the Special Act, or any such regulation, order, or direction ;
or

(b) requesting the Board to make any Order, or give any direction,
leave, sanction or approval, which by law it is authorized
to make or give, or with respect to any matter, act or thing,
which by this Act, or the Special Act, is prohibited,
sanctioned or required to be done.

The application of the Canadian National Railway Company
was not an application complaining of anything in the sense of
sub-paragraph (a) of Section 33, but an application requesting the
Board to give its approval to a plan and profile in the sense of
sub-paragraph (b) of Section 33. ‘

In point of law, therefore, it was not a complaint within the
meaning of the provisions of section 19; but it was a case where the
Commissioners were at liberty to sit at such times, either in private or
in open court, and to conduct their proceedings in such manner as
they deemed convenient.”

The respondents submit :

(1) That so far as the general jurisdiction of the Board is con-
cerned, there is nothing in principle to distinguish this case from
numerous other cases decided by the Judicial Committee of the Privy
Council, and by this Court, in which such jurisdiction has been
affirmed.
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(2) That, while the practice and procedure of the Board have been
correct, an appeal on a mere question of practice and procedure is not
one which this Court will, under its established jurisprudence,
entertain.

(3) That the appeal should, therefore, be dismissed with costs.
Copies of The Railway Act and other relevant legislation will be
furnished for use on the argument of this appeal.
A. FRASER,
Of Counsel for the Respondents.

10 No. 15.
Formal Judgment.

IN THE SUPREME COURT OF CANADA.
ON APPEAL FROM THE BOARD OF RAILwAY COMMISSIONERS FOR CANADA.

Tuesday the 1st day of March, A.n. 1932.

Present : The Right Honourable F. A. AngLiN, C.J.C., P.C.
The Right Honourable Mr. Justice Durr, P.C.
The Honourable Mr. Justice RINFRET.
The Honourable Mr. Justice LaMONT.

IN THE MATTER OF the Application of The Canadian National Railways for
20 an Order under Section 256 of the Railway Act for authority to construct
a subway at d’Argenson Street, in the City of Montreal, between Point
St. Charles and St. Henri, as shown on General Plan No. YIE 31.51.4,
dated April 15th, 1930, on file with the Board under File No. 9437.319.7.

BETWEEN :
THE BELL TELEPHONE COMPANY OF CANADA Appellant,
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent.

The Appeal of the above-named appellant from Order No. 45410 of

the Board of Railway Commissioners for Canada dated, the 16th day of
30 September, A.D. 1930, in the above matter, having come on to be heard
before this Court on the 26th and 27th days of October, in the year of our
Lord one thousand nine hundred and thirty-one, constituted as above
with the addition of the Honourable Mr. Justice Newcombe, C.M.G., since
deceased, in the presence of Counsel as well for the appellant as for the
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respondent, whereupen and upon hearing what was alleged by Counsel
aforesaid, this Court was pleased to direct that the said appeal should stand
over for Judgment, and the same coming on this day for Judgment,

THIS COURT DID ORDER AND ADJUDGE that the said appeal
should be and the same was dismissed, and that the said Order No. 45410 of
the Board of Railway Commissioners for Canada should be and the same was
affirmed. ;

AND THIS COURT DID FURTHER ORDER AND ADJUDGE that
the said appellant should and do pay to the said respondent the costs incurred
by the said respondent in this Court.

(Sgd.) J. F. SMELLIE,

Registrar.

No. 16.
Reasons for Judgment.

(a) ANGLIN, C.J.C.—I have had the advantage of reading the
carefully prepared opinion of my brother Rinfret, and agree in his
conclusions.

His reasoning, speaking generally, strikes me as being forcible, especially

in the early part of his judgment. Taking everything into account, I would
dismiss the appeal with costs.

(b) RINFRET, J. (concurred in by DUFF and LAMONT, JJ.).—
These appeals were heard together. There are in each case special
features with which it will be necessary to deal separately, but the main
point involved is common to all the appeals and may be conveniently
disposed of by a single set of reasons.

In all the cases a railway company within the legislative authority
of the Parliament of Canada applied to the Board of Railway Commis-
sioners for the approval of plans and profiles for carrying its tracks across
certain highways, and the Board, in the final order granting the application,
authorized the construction of subways or other structures in connection
with the highway crossings and, at the same time, directed the appellants,
amongst, others, to move such of their utilities as may be affected by the
construction or changes so authorized.

The point raised by the appellants is that the Board of Railway
Commissioners was without jurisdiction to make the orders in so far as it
directed the appellants to move their utilities. There is a further point
that, in any event, the orders were made irregularly and not in accordance
with the rules binding upon the Board.

The appellants got leave to bring these matters before the court pursuant
to subsection 2 of section 52 of the Raslway Act.

We shall now proceed to discuss the first point.
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The applications of the railway companies and the orders of the Board AprEaL
rofessed to be made under sections 255, 256 and 257 of the Raslway Act. No-1.
t is in those sections and, of course, in the enabling enactment contained ;..

in s. 39, that the authority of the Board to pronounce the Orders must be  gupreme
found, if at all—and we did not understand the respondents to contend Court of
otherwise, nor that the impugned Orders were sought to be supported by Canada.
any other legislation. The logical way to approach these cases therefore is

to begin by an examination of the powers conferred on the Board by the No. 16.

. - 4 Reasons for
several sections just mentioned. Judgment.

In the Railway Act, sections 255, 256 and 257 form part of a series of (0) Rinfret,
sections grouped under the heading : Highway Crossings. They provide for dJ. (CO&". by
what is to be done in the case of a railway crossing a highway or vice versa. cDulf%eanlg Y
The first two sections deal with projected crossings and the other deals with Lamont,
existing crossings. Under section 255, before the railway may be carried JJ.)—con-
upon, along or across an existing highway, leave therefor must first be tinued.
obtained from the Board. 7here isa proviso that *‘ the company shall make
compensation to adjacent or abutting landowners,” but only ‘ if the Board
so directs,” in which case the compensation is to be determined under the
arbitration sections of the Railway Act. Special provisions are made where
the railway is to be carried along a highway, and also to take care of traffic
on the highway during the construction of the railway. The highway
must be restored ‘ to as good a condition as nearly as possible as it originally
had.”

On account of their bearing on the present cases, sections 256 and 257
ought to be quoted in extenso :

256. Upon any application for leave to construct a railway upon, along or across
any highway, or to construct a highway along or across any railway, the applicant
shall submit to the Board a plan and profile showing the portion of the railway and
highway affected.

2. The Board may, by order, grant such application in whole or in part and upon
such terms and conditions as to protection, safety and convenience of the public as the
Board deems expedient, or may order that the railway be carried over, under or along
the highway, or that the highway be cdrried over, under or along the railway, or that
the railway or highway be temporarily or permanently diverted, or that such other work
be executed, watchmen or other persons employed, or measures taken as under the
circumstances appear to the Board best adapted to remove or diminish the danger or
obstruction, in the opinion of the Board, arising or likely to arise in respect of the
granting of the application in whole or in part in connection with the crossing applied
for, or arising or likely to arise in respect thereof in connection with any existing
crossing.

3. When the application is for the construction of the railway, upon, along or
across a highway, all the provisions of law at such time applicable to the taking of
land by the company to its valuation and sale and conveyance to the company, and
to the compensation therefor, including compensation to be paid to adjacent or
abutting landowners as provided by the last preceding section, shall apply to the land
exclusive of the highway crossing, required for the proper carrying out of any order
made by the Board.

4. The Board may exercise supervision in the construction of any work ordered
by it under this section, or may give directions respecting such supervision. :
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5. When the Board orders the railway to be carried over or under the highway,

or the highway to be carried over or under the railway, or any diversion temporarily
or permanently of the railway or the highway, or any works to be executed under this
section, the Board may direct that detailed plans, profiles, drawings and specifications
be submitted to the Board.

6. The Board may make regulations respecting the plans, profiles, drawings and
specifications required to be submitted under this section.

257. Where a railway is already constructed upon, along or across any highway,
the Board may, of its own motion, or upon complaint or application, by or on behalf of
the Crown or any municipal or other corporation, or any person aggrieved, order the
company to submit to the Board, within a specified time, a plan and profile of such
portion of the railway, and may cause inspection of such portion, and may inquire into
and determine all matters and things in respect of such portion, and the crossing if
any, and may make such order as to the protection, safety and convenience of the
public as it deems expedient, or may order that the railway be carried over, under or
along the highway, or that the highway be carried over, under or along the railway,
or that the railway or highway be temporarily or permanently diverted, and that such
other work be executed, watchmen or other persons employed, or measures taken as
under the circumstances appear to the Board best adapted to remove or diminish the
danger or obstruction in the opinion of the Board arising or likely to arise in respect
of such portion or crossing, if any, or any other crossing directly or indirectly affected.

2. When the Board of its own motion, or upon complaint or application, makes
any order that a railway be carried across, or along a highway, or that a railway be
diverted, all the provisions of law at such time applicable to the taking of land by the
company, to its valuation and sale and conveyance to the company, and to the
compensation therefor, shall apply to the land, exclusive of the highway crossing,
required for the proper carrying out of any order made by the Board.

3. The Board may exercise supervision in the construction of any work ordered by
it under this section, or may give directions respecting such supervision.

Let it be observed that, under the sections quoted, the powers of the
Board are set in motion not alone at the request of the railway companies,
but equally, as occasion requires, at the request of the Crown, of an
municipal or other corporation or of any person aggrieved; or the Board
may act proprio motu. The primary concern of Parliament in this legislation
is public welfare, not the benefit of railways. With that object in view,
almost unlimited powers are given the Board to ensure the protection,
safety and convenience of the public. It may prescribe such terms and
conditions as it deems expedient. It may order that such work be
executed or that such measures be taken as, under the circumstances,
appear to it best adapted to remove the danger or obstruction; and,
amongst the things that the Board may do, the following are particularly
mentioned : it may order that the railway be carried over, under or along
the highway, and that the highway be carried over, under or along the railway,
or that the railway or highway be temporarily or permanently diverted.
As to the expediency of the measures so ordered to be taken, the Board is
given the entire discretion to decide, and its decision is conclusive (Section
44-3 of the Railway Act).

In the cases now before this court, four distinct undertakings are
involved :

1. The St. Antoine street subway, in the City of Montreal. In
connection with a comprehensive scheme for readjusting its terminal
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facilities in that city, the Canadian National Railway Company applied to
the Board for the approval of a plan showing, infer alia, the proposed
crossing of St. Antoine street by its railway. Up to that time, the street
was not crossed by the tracks of the railway and the plan was to carry the
street under the railway by means of a subway.

Pursuant to subsection 5 of section 256 of the Railway Act, the Board
directed that detailed plans be served upon the appellants and other
interested parties, some of whom filed written answers to the application.
The Board subsequently made the order approving the plan and the
construction of the subway and making the directions the validity of
which is challenged by The Bell Telephone Company of Canada, The
Montreal Light, Heat & Power Consolidated, The Montreal Tramways
Commission and The Montreal Tramways Company. '

2. The d’Argenson street subway, in the City of Montreal. This work
is part of the same general scheme of the Canadian National Railway
Company. The circumstances are similar, except that there was already
a subway at d’Argenson street, and the Order provides for its reconstruction
on a wider scale. The parties opposing the Order are the same as in the
St. Antoine street appeal.

3. The St. Clair avenue subway, in the City of Toronto. In this case,
the order of the Board came as a result of an application made by the City
of Toronto. The application was that the Canadian Pacific Railway
Company and the Canadian National Railways be required to collaborate
with the city in the preparation of a joint plan for the separation of grades
in the northwest portion of the city. It is unnecessary to recite the
successive proceedings that took place. The outcome was a judgment
ordering, inter alia, the construction of a subway under the Newmarket
subdivision of the Canadian National Railways at St. Clair Avenue. No
steps were taken for some time, but later the procedure already outlined
under subsection 5 of section 256 was followed and an Order was made by
the Board, similar in character to that in the St. Antoine and d’Argenson
streets cases, directing The Bell Telephone Company of Canada and other
public utilities’ companies

to move such of their facilities as may be affected by the construction of the said
subway, when requested to do so by the chief engineer of the applicants.

In this matter, The Bell Telephone Company is the sole appellant.

4. The Toronto, Hamilton & Buffalo Railway Company’s lines in the
City of Hamilton. This was a joint application of the railway and the
corporation of the City of Hamilton for an order approving and sanctioning
plans and profiles showing deviations and alterations in the railway com-
pany’s lines between certain points in the City of Hamilton, and authoriz-
ing the railway company to construct, maintain and operate that portion of
its railway between the points described in accordance with the change in
grades shown in these plans and profiles, to carry its elevated tracks over
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highways beneath the tracks by means of subways, also directing the city
to close certain streets, and authorizing a new location of the railway
company’s station and terminals building, at the same time directing the
Hamilton street railway to reconstruct its tracks through and at each side
of the subway at James street, and all public utility companies affected to

reconstruct, alter or change the respective works of each in order to carry out the
changes of the railway shown on said plan and profile.

In this case, as in the former one, The Bell Telephone Company is the sole
appellant. The Toronto, Hamilton & Buffalo Railway Company and the
City of Hamilton are the respondents.

The short description just given of the nature of the works forming, in
each case, the subject-matter of the orders, is sufficient to establish—and,
if necessary, a more complete reference to the text of the formal orders
themselves, as well as to the proceedings leading thereto, would demonstrate
—the following propositions :

The whole works,—or at least the constructions or changes with which
the appellants are concerned—were designed
to remove or diminish the danger or obstruction, in the opinion of the Board, arising
or likely to arise in respect of the granting of the applications in whole or in part in
connection with the crossings applied for, or arising or likely to arise * * *
in connection with existing crossings.

(Railway Act, sections 256 and 257.)

The orders, subject to what remains to be said of the directions affecting
the appellants,—were made in the exercise of the powers vested in the
Board by the Railway Act, more particularly sections 255, 256 and 257.
In fact, the appellants did not take exception to the authority of the Board
to pronounce orders of that kind in matters concerning railway companies
governed by the Railway Act. What they disputed was the applicability
of the sections relied on to the Canadian National Railway Company and
the power to compel the public utility companies to remove their facilities
without previous compensation.

We shall deal first with the last of these two objections of the appellants,
which is common to all the appeals.

In the exercise of the powers so vested in the Board, it is not clear, under
the sections referred to, on whom it may impose the terms and conditions
which, in its discretion, it finds expedient to insert in the orders it makes,
nor by whom it may order the prescribed measures to be taken or the
prescribed works to be executed. Whatever be the construction of those
sections, any doubt on the point just mentioned is removed beyond question
by section 39 of the Railway Act, which reads as follows :

39. When the Board, in the exercise of any power vested in it, in and by any
order, directs or permits any structure, appliances, equipment, works, renewals, or
repairs to be provided, constructed, reconstructed, altered, installed, operated, used or
maintained, it may, except as otherwise expressly provided, order by what company,
municipality or person, interested or affected by such order, as the case may be, and
when or within what time and upon what terms and conditions as to the payment of
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compensation or otherwise, and under what supervision, the same shall be provided, APPEAL
constructed, reconstructed, altered, installed, operated, used and maintained. No. 1.

2. The Board may, except as otherwise expressly provided, order by whom, in —
what proportion, and when, the cost and expenses of providing, constructing, recon- In the
structing, altering, installing and executing such structures, equipment, works, Supreme
renewals, or repairs, or of the supervision, if any, or of the continued operation, usé or Court of
maintenance thereof, or of otherwise complying with such order, shall be paid. Canada.

The effect of this section was the subject of several pronouncements RBN°' 16f~
on the part of the Judicial Committee of the Privy Council. It is now 3 asons ot

. Jud, t.
10 settled that the section (bl; %’Effﬁet,

applies to every case in which the Board by any order directs works and gives it power J. (con-
to order by what company, municipality or person interested in or affected by such curred in by
order they shall be constructed. Duff and
Lamont,
(Toronto Railway Company v. City of Toronto (1) ; Canadian Pacific Railway gm;w"
Co. v. Toronto Transportation Commission (2). '

There is, of course, the decision in British Columbia Electric Ry. Co.
v. Vancouver, Victoria and Eastern Ry. Co. (3) relied on by the appellants.
But, as pointed out by Viscount Finlay in Toronto Railway Co. v. City of
Toronto (4), the order of the Board in the British Columbia case was
20 not regarded as proceeding on any consideration of danger arising from the level
crossing or as having anything to do with the railways as such. The matter was
treated as one merely of street improvement for which a permissive order was given by
the Railway Board, and as such not falling within either s. 59 (now 39) or s. 238 (now
257) of the Railway Act; indeed the latter section is not even mentioned in the
judgment.

Another point of distinction which should be emphasized is this: In the
Vancouver case (5), the Board’s order was held merely permissive and as
former section 59 was interpreted as applying only in cases where the order
was ‘‘in substance mandatory,” the discussion centred (as it did also to

30 a certain extent in the Toronto case (6), ) on the question whether the terms
of the impugned order satisfied the words of the enactment as it then was.
The point is no longer open for discussion now that the provisions of the
new section 39 have, by amendment, been declared to extend both to an
order which “ directs” and to an order which ‘ permits.” Further, we
would add, applying the reasoning of the Privy Council in Toronto Railway
Co. v. City of Toronto (7), that there can be no question here that the orders
appealed from are mandatory.

We have it so far that the works involved in the orders now before us

are works which the Board, in the exercise of the powers vested in it by

40 the particular sections of the Railway Act, could competently direct or
permit to be done, and to which accordingly section 39 of the Raslway Act

(1) [1920] A.C. 426, at 435. (5) [1914] A.C. 1067.
(2) [1930] A.C. 686, at 695. (6) [1920] A.C. 426, at 436 to
(3) [1914] A.C. 1087. 443,

(4) [1920] A.C. 426, at 442. (7) [1920] A.C. 427, at 436.
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applies. It follows that the works in question were in the nature of those
where the Board may
order by what company, municipality or person, interested or affected by such order,
as the case may be * * *  the same shall be provided and constructed ;
amd, consequently, that the appellants could competently be ordered to do
the works, unless it be “ otherwise expressly provided *’ somewhere else in
the Railway Act.

We have no doubt that the appellants fall within the class of companies
or persons “interested or affected ’ by the orders, within the meaning of
section 39. In terms, the orders are directed against the companies only
so far as ““ affected ” by the works or changes therein involved; and the
consequence would be either that the appellants are ‘ affected ” and
therefore they come within the section, or they are not ‘‘ affected >’ and the
orders do not concern them.

But it seems evident that the appellants are companies * affected »* as
contemplated by the section. In Canadian Pacific Ry. Co. v. Toronto
Transportation Commission (1), Lord Macmillan, delivering the judgment
of the Judicial Committee, made the following observation at page 697 :

Sect. 39 does not indicate any criterion by which it may be determined whether

a person is interested in or affected by an order of the Railway Board. It does not
even prescribe that the interest must be beneficial or that the affection must not be
injurious. The topic has in a number of cases in the Canadian Courts been much
discussed but inevitably little elucidated. Where the matter is left so much at large,
practical considerations of common sense must be applied, especially in dealing with
what is obviously an administrative provision.

The question is primarily one of fact and the decisions herein carry the
full weight that attaches to the finding of the Board on any question of fact
(Railway Act, ss. 33-5, and 44-3). Nevertheless, we apprehend that we are
called upon to consider the point on appeal as a question of law so as to
determine the jurisdiction of the Board in the premises (2). In the Toronto
Transporiaiton case (3), the test was laid down in this way :

The questionis * * * whether the company was interested in or affected
by the engineering works designed for the removal of the level crossing,
If that test be applied here, the answer is plainly in the affirmative. In
the present case, the alteration of the appellants’ facilities is necessitated
by the construction orders and they are obviously within the meaning of
the statute.

In coming to that conclusion, we are further influenced by the
consideration that, as was authoritatively decided in 7'oronto Railway Co.
v. City of Toronto (4), the class of persons who may be ordered to contribute
towards the cost and expenses under sub-s. 2 of section 39 is the same exactly
as the class of persons who may be ordered to do the works under sub-s. 1.
So far as we know, the question as to what constitutes a person * interested
or affected ” under sub-s. 1 comes before the courts for the first time, but it
has been discussed in a number of cases under sub-s. 2; and, although fully

(1) [1930] A.C. 686. (3) [1930] A.C. 686, at 702-703.
(2) [1930] A.C. 686, at 696. (4) [1920] A.C. 426, at 435.
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aware that any decision on that point must depend largely on the particular
circumstances of each case, we are satisfied that if we should apply to the
present instances the line of reasoning which obtained, amongst others, in the
two Toronto cases (1), the conclusion is inevitable that the appellants fall
within the relevant provisions of section 39.

If therefore, by force of sections 256 and 257, in respect of the highway
crossings and so far as material here, the works were—as we decide they
were—competently ordered by the Board, it may not be denied that the
orders could be made on the railway companies or on the municipal
corporations interested ; and, as a mere matter of jurisdiction, we must hold
that the orders could also be made with equal competence on any company
or persons affected by the orders and, therefore, on the appellants.

Now there is nothing in section 39 to indicate that the Board must
direct the whole of the works to be provided or constructed by the same
company or person. We see no reason to doubt that, in the exercise of the
powers therein given, the Board may direct part of the work to be executed
by one person and another part to be executed by another person. The
moving of the utilities of the appellants as directed would obviously be
part of the works designed and which could competently be ordered. It
would seem, moreover, that the moving could be done much more advan-
tageously by the companies owning and operating the utilities. So that, in
the carrying out of the present orders, each company is called upon to
contribute its part of the work in the manner best calculated to suit the
convenience of all concerned. Nor are we impressed by the contention that
the relevant sections of the Act so interpreted are likely to work hardship.
It need not be repeated that this is a matter for Parliament’s concern,
which must not influence the construction of statutes where the intention is
clear. But it may not be out of the way to point out that section 39 gives
ample scope to the Board for making such provisions as to time, terms,
conditions, and * as to the payment of compensation or otherwise,” as may
be found necessary to meet all situations, and for clothing the orders it
makes under it with all the guarantees of fairness. In our view, the enact-
ment as framed allows for directions that advances in money be made on
account, by all or some of the parties interested or affected, towards the
cost of construction ordered, executed by one or more of them (2), or that
compensation, if any, be previously paid. We should not assume that in
these, or in any other instances, the Board will make use of its powers in
a way that would be unreasonable. At all events, this court has only to
decide whether the Board has jurisdiction to require the appellants to
contribute to the works as it did. The propriety of requiring them to do so
is entirely a matter for the Board (3).

It remains to consider whether, as the appellants contend, these are
cases where the Railway Act “ otherwise expressly provided ” so as to take
them outside the application of section 39.

(1) [1920] A.C. 426, and [1930] (2) See [1920] A.C. 431.
A.C. 686. (3) [1930] A.C. 703.
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Let it be first observed that in the section, the words * except as
otherwise expressly provided ™ are inserted in the following sentence :
it (i.e., the Board) may, except as otherwise expressly provided, order by what company,

municipality or person, interested or affected by such order * * *  the same
(i.e., the structure or works) shall be provided, constructed, etc.

The meaning of the words, in the place in which they are found, is to the
effect that the Board may order the works to be constructed by any company
interested or affected, unless it be otherwise expressly provided in some
other part of the Railway Act. We know of no other section of the Act, and
none was pointed out to us, which expressly provides otherwise, that is :
which provides that the Board may not order a subway or any other work
contemplated by sections 256 and 257 to be constructed in whole or in part
by a person other than a railway company.

Sections 162 and following are nothing but an enumeration of the
several powers of a railway company under the Act. They provide for
what the company may do ¢ for the purposes of its undertaking,”” and how it
may do it and for its obligations in the way of avoiding damage and making
compensation. But section 162 is only permissive. That and the sections
immediately following (which are only corollary thereto) apply where the
railway, for itself and of its volition, does the work or exercises the powers
granted therein. Besides, under section 162, the powers are granted and
may be exercised only “ subject to the provisions in this and the Special Act
contained ’; and thus we are carried back to section 39.

Then, there are in sub-s. 3 of section 256 and in sub-s. 2 of section 257,
certain provisions in regard to the taking of land. The appellants urge
that the Board has no jurisdiction in matters of expropriation or of
obtaining possession of lands; that the utilities ordered removed are in the
nature of lands, and that the Board cannot make orders dispensing with the
taking of proper expropriation proceedings, nor can it determine the
compensation to be paid for the lands taken, nor can it order the owner
thereof to vacate and deliver them up to the respondent railway companies ;
and the conclusion follows that the orders to remove the facilities are
therefore invalid.

The fallacy of the foregoing proposition lies in the fact that it is
altogether predicated on the assumption that orders of this kind call for the
taking of lands by the railway company. Of course, the orders appealed
from do not. They provide for the works to be executed partly by the
railway company and partly by the utilities companies—since removing
the utilities is just as much part of the works as would be, for example, the
removing of the earth in the subways. In the carrying out of the orders as
framed, the railway company is not supposed to even touch the facilities of
the appellants. So that, assuming the appellants’ interest is in the nature
of lands, the orders here do not call for the taking by the railway company
of the lands of the appellants.

But the appellants say that the orders are not as they should be, and
that orders of that nature properly made under sections 255, 256 and 257
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necessarily involve the taking of lands by the railway company. We do
not think they do. It is not difficult to imagine cases where the measures
directed to be taken under these sections would necessitate the taking of
lands by the railway. Sub-s. 3 of 256 and sub-s. 2 of 257 are there to take
care of such cases. But an order, without more, that the railway be carried
over or under a highway or that a highway be carried over or under a railway
is hardly one of these cases. The orders with regard to the subway at
St. Antoine or d’Argenson streets, in Montreal, are not; nor is the order in
respect of the subway at St. Clair Avenue in Toronto. As for the Hamilton
order, we have the admission of the appellant, The Bell Telephone Co. that

the changes in the appellant’s plant are only necessitated by the construction of the
subways and the closing of the streets authorized by

the order. We shall take up later the question about the closing of streets.
For the moment, we deal only with the matter of subways, with which all
the appeals herein are concerned.

Now, “ the provisions of law * * * applicable to the taking
of land by the company  referred to in sub-s. 3 of 256 and in sub-s. 2 of 257
plainly mean the provisions applicable to the taking of land for the purposes
of the railway or for the undertaking of the railway. It may be said generally
that an order such as those we are now discussing is not made * for the
purposes of the railway proper.” The fact that the railway comes across
a highway is no doubt the occasion for the order, but the reason or the
purpose of the order is the protection or convenience of the public. All the
railway needs is to cross the highway. But there are cases where this may
not be done without danger or obstruction. Hence the order to carry the
highway over or under the railway. As a result the utilities are not to be
removed in order to allow the railway to pass. They must be removed
because, for motives of public safety and convenience, the highways are to
be lowered or carried above. It is idle to say that lowering a highway will
not make it part of the railway undertaking, and neither will its being carried

-over the railway. This very question is dealt with by Viscount Dunedin

delivering the judgment of the Judicial Committee in Boland v. Canadian
National Railway Company (1). The noble lord puts the question : “ Is the
subway part of the undertaking of the railway ? > And the answer is :
Their Lordships consider that it is not. The expression “ subway *’ has been
used, and it is convenient, but in fact, what has been done is merely a lowering of the
road and the construction of a new railway bridge. Their Lordships do not doubt that
the lowered road still remains, as it was, part of the road belonging to the municipality.
They might put sewers under it or gas pipes along it, and could not be restrained by
the railway authorities—assuming, of course, that those things so done did not interfere
with the position of the railway proper.

Whether, in matters of railway crossings, the sub-sections invoked by
the appellants apply to land at the crossing proper,—and the provision
therein inserted : ““shall apply to the land exclusive of the highway crossing ”’
might indicate that they do not—it is not necessary, for the moment, to

(1) [1927] A.C. 198, at 209.
z G 3975 H
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consider. We are of opinion, for the reasons stated, that the works ordered,
by their very nature and quite independently of the direction concerning
the appellants, do not call for the taking of land by the railway company, or
for the undertaking of the railway. There is, in the present cases, no occasion
for the application of sub-s. 3 of 256 or sub-s. 2 of 257; and those subsections
do not, in these instances at least, preclude the application of section 39.
Incidentally, it may be added that the provisions in sub-s. 4 of 256 and sub-s. 3
of 257 fully authorized the direction made in the impugned Orders to the
effect that the works shall be carried out under the supervision of * the
Chief Engineer, Operating Department of the Applicant.”

The only other sections of the Railway Act invoked by the appellants
were sections 259 and 260. It was expressly held in Toronto Railway Co.
v. City of Toronto (1), that section 259 (or sub-s. 3 of section 238 as it then
was) does not exclude section 39, in respect to the costs and expenses of
providing the works. Of section 260, before it is said to have any application
at all to the cases herein, it may be asked whether it is meant to cover any
new construction made by any railway after the 19th of May, 1909, or
whether it affects only railway lines or possibly railways wholly constructed
after the date mentioned ; whether the application of the whole section is or
is not ¢ subject to the order of the Board,” and whether the section does not
refer solely to level crossings (as a close analysis of the language used in
section 260 compared with the language in sections 256 and 2567 might show).
Section 260 is not even mentioned in the judgments in the two Toronto
cases (2).

But it is sufficient to say that sections 259 and 260 deal with quite
a different thing from that with which we are now concerned. They deal
with the apportionment of cost—a question which, in the orders appealed
from, the Board did not pretend to decide and which, on the contrary, is
expressly reserved for further consideration. The applicability of the two
sections will therefore properly come up for discussion when the question

of the apportionment of costs stands to be considered. 1t may have a

bearing on sub-s. 2 of section 39; it has none on sub-s. 1. In our view, there
is nothing in sections 259 and 260 to put an end to the application of section
39 sub-s. 1. (3).

Having now dealt with the main objection of the appellants, we come
to the other point about the regularity of the proceedings and the contention
that the applications were not brought in conformity with the rules binding
upon the Board. The question submitted has to do with the absence or
sufficiency of notice to the appellants, who urge that they were not accorded
the hearing to which they were entitled.

Assuming the objection raises a question of jurisdiction—and our
present view would be that it does not, but that it is rather a question of
practice and procedure—the fact is that the Orders in each case were not
issued until some time after the appellants had had an opportunity—of

(1) [1920] A.C. 437. (2) [1920] A.C. 426, and [1930] A.C. 686.
(3) [1920] A.C. 426 at foot of 437.
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which they availed themselves—of filing their submissions in writing,
although there was afterwards no oral argument before the Board. We feel
confident that the Board must have given proper consideration to the
written submissions so made and have taken them into account in drafting
the orders subsequently issued. In an earlier part of this judgment,
attention was drawn to the fact that in these matters—as well as in any
number of similar matters constantly coming before it—the Board is
‘“dealing with what are obviously administrative provisions’ of the
Railway Act. Circumstances imperatively required that these matters may
be disposed of with expedition and simplicity of procedure. For that
reason, no doubt, the Railway Act provided that

the commissioners shall sit at such times and conduct their proceedings in such manner

as may seem to them most convenient for the speedy despatch of business.
(Section 19.)

They may sit either in private or in open court. The only exception is

that any complaint made to them shall, on the application of any party to the complaint,
be heard and determined in open court.

What is meant by a complaint is shown, we think, in section 33 of the
Act. Complaints are the applications described in sub-paragraph (a) of
that section. The applications leading to the orders we are now discussing
were not complaints. They were requests of the kind described in sub-
paragraph (b) of the section. They were applications in respect of which,
under the Act, the Commissioners were at liberty to * conduct their
proceedings in such manner as may seem to them most convenient.”

The Board made and published rules regulating its practice and
procedure, as it was authorized to do under the Act (sections 20, 50 and 53).
One of those rules reads in part as follows :—

When the Board is authorised to hear an application or make an order, upon
notice to the parties interested, it may, upon the ground of urgency, or for other
reasons appearing to the Board to be sufficient, notwithstanding any want of or
insufficiency in such notice, make the like order or decision in the matter as if due
notice had been given to all parties; and such order or decision shall be as valid and
take effect in all respects as if made on due notice; but any person entitled to notice,
and not sufficiently notified, may, at any time within ten days after becoming aware
of such order or decision, or within such further time as the Board may allow, apply to
the Board to vary, amend or rescind such order or decision; and the Board shall
thereupon on such notice to all parties interested as it may in its discretion think
desirable, hear such application, and either amend, alter, or rescind such order or
decision, or dismiss the application, as may seem to it just and right.

The above rule is the reproduction practically verbatim of section 59

of the Railway Act. We need not say that the Board itself is the proper

judge of the circumstances under which the rule and the section should be
acted upon; and we do not think that the orders, upon their face, need
show the existence of the circumstances which prompted the action of the
Board. (See section 48.)

In our view, the rules and sections of the Railway Act to which we
have referred are conclusive of the appeals on this point. We apprehend,
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however, that the appellants may yet find in the remedial parts of rule 6
and of section 59, the remedy to which they may be entitled—although of
course it is not our province to express any opinion in regard to it.

That disposes of both of the appellants’ points common to all the
appeals. Incidentally, it also finally disposes of the appeal in the Hamilton
case, for whatever remains to be considered is peculiar to the Canadian
National Railways, who are not concerned in the Hamilton appeal.

We do not forget that The Bell Telephone Company raised the
contention that, by force of sub-s. 12 of section 375 of the Railway Act,
sections 256 and 257 thereof do not apply to telephone companies. We
are not pressed by that objection. Section 375 appears in the Act in a
fasciculus of sections (ss. 367-378) under the heading * Telegraphs,
Telephones, Power, and Electricity.” Those sections deal with telephones
or telephone companies qua telephones or telephone companies. There is
nothing in them to detract from the authority of the Board to exercise the
powers vested in it under sections 39 or 256 or 257 or under any section of
the Railway Act, over telephone companies qua companies or persons, in the
same manner and with the same effect as against any other company or person.

But we should not part with the Hamilton appeal without making one
more observation. The order provides for the closing of certain streets in
the City of Hamilton. The Bell Telephone Company objects that the Board
has no jurisdiction to order the closing of a highway. There is much to be
said in favour of the proposition that ]

the power vested in the Board to order that a highway be temporarily or permanently
diverted and the wide power to order such measures to be taken as under the circum-
stances appear to the Board best adapted to remove or diminish the danger or
obstruction in the opinion of the Board arising or likely to arise in respect of such
portion or crossing, if any, or any other crossing directly or indirectly affected, confers
authority upon the Board to order that part of a highway be closed or, at all events,
authority to require the proper municipal authority to close it.

(See Brant v. Canadian Pacific Railway Company (1). But the point does
not come up for decision here. The Board did not order the closing of the
streets in Hamilton. The city agreed to close them. All that the Board did,
so far as that point is concerned, was

confined entirely to the extinguishment of the public right to cross the railway
company’s right-of-way. :

(In re Closing Highways at Railway Crossings (2) ), to “ permit” the
closing by the city, so far as that was necessary; (Railway Act, sect. 39),—
and the incidental authority to make the orders, so far as concerned the
utility companies, is amply provided for in section 39 of the Railway Act.
The Order comes as the result of an agreement between the railway company
and the city. The city submits to it; it joined with the railway in the
application to the Board; it was a party to all the proceedings before the
Board and it is now respondent in this appeal, supporting the Order with the
railway company. Under the circumstances, we do not think the point is

(1) (1916) 36 Ont. L.R. 619 at 628. {2) 15 Can Ry. Cases, 305.
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open to the Bell Telephone Company. There is however a statement made
in the factum of that company which reads as follows :
The closing of Hughson street was only agreed upon and ordered to enable the
respondent railway to build its new station upon the portion to be closed.

So far as we can remember, in these rather involved and complicated
appeals, no particular argument was addressed to us on that special point.
Were it not that the appeal is on a question of jurisdiction, the point should
be dismissed on the simple ground that it was not taken at bar. But if the
situation be as represented in the factum, the powers of the Board to make
the direction complained of, so far at least as it concerns the rights of the
appellant in respect of that particular work, may have to be inquired into.
The result may not be the same as in the case of works ordered in connection
with the crossings. However, we have no facts or admissions on which to
decide that issue. It was apparently lost sight of in the midst of the
numerous other points submitted. It may be that it does not arise. If it
does, when properly and rightly taken, it is no doubt susceptible of redress
by the Board itself under sub-s. 2 of section 59 of the Ratlway Act. As for
this court, it would have to be brought back before it upon a new statement
of facts specially addressed to that feature. If the parties wish their rights
to be reserved for that purpose, the point may be spoken to. Subject to
that, the appeal of The Bell Telephone Company of Canada from Order
No. 45813 of the Board of Railway Commissioners, and wherein the Toronto,
Hamilton and Buffalo Railway Company and The Corporation of the City of
Hamilton are respondents, should be dismissed with costs.

We may now turn our attention to the special features involved in the
other appeals. They are of the same character in each case and they may
be discussed together.

The main feature concerns what we would call the railway status of
the Canadian National Railway Company, the sole respondent in each of the
remaining appeals ;—and what is to be discussed is whether sections 39, 255,
256 and 257 of the Railway Act apply to the Canadian National Railways.
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The Canadian National Railway Company was incorporated by a special

Act of the Parliament of Canada now known as the Canadian National
Railways Act (c. 172 of R.S.C., 1927). The application of the Railway Act
to the undertakings of the company was provided for in section 17 of the
Act, and the power to construct and operate railway lines was covered by
section 21 thereof. Section 21 remained as it was up to the institution of
these proceedings; but section 17 was replaced (section 2 of ¢. 10 19-20
Geo. V.), by a new section The new section 17 is what falls to be
considered. It runs in part as follows—
17. (1) All the provisions of the Railway Act shall apply to the Company, except
as follows :
(a) such provisions as are inconsistent with the provisions of this Act;
(b) the provisions relating to the location of lines of railway and the making and
filing of plans and profiles, other than highway and railway crossing plans;
(¢) such provisions as are inconsistent with the provisions of the Expropriation Act
as made applicable to the Company by this Act.

(2) (a) All the provisions of the Expropriation Act, except where inconsistent
with the provisions of this Act, shall apply mutatis mutandis to the Company.
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ApPEAL The first point to be noted in the section is that *‘ all the provisions of
No.1l.  the Railway Act apply to the company, unless they are excluded by what
Im the follows. Now, if we look at what follows, we find that, by sub-s. (b) some

Su';mm provisions of the Raslway Act are specially excepted. They are: ‘ the
Court of Provisions relating to the location of lines of railway and the making and
Canada. filing of plans and profiles, other than highway and ratlway crossing plans.”
——  The effect of the enactment is that the provisions of the Railway Act relating

ReNO- lﬁf- to “ highway and railway crossing plans ” are applicable to the Canadian
Jugz;n:ntc.’r National Railways. That was plainly the intention of Parliament, as
(b) Rinfret, Otherwise there would be no conceivable explanation why those provisions
J. (con- should be expressly excepted from the exclusion prescribed in sub-s. (b).
curred in by To appreciate the full meaning of this exception, it will be useful to consider

Lomont the manner in which the provisions referred to are grouped in the Railway

JJ?—O—I;o’n- Act. “ Location of Line > is the heading of a series of sections beginning

tinwed. with section 167 and ending with section 188. They deal with the map
showing the general location of the proposed line of railway, the plan,
profile and book of reference, the deviations, the branch lines, the industrial
spurs and the location of stations. Then, passing a number of sections, we
come to another series grouped under the heading * Matters incidental to

construction ” beginning with section 244 and ending with section 275.
In that group, under sub-heading “ Crossings and Junctions with other
railways,” are sections 252 to 254 inclusive, and, under the sub-heading
“ Highway crossings,” are sections 255 to 267 inclusive. It seems obvious
that what sub-s. (b) of 17 (1) intends to exclude is the series of sections of the
Raslway Act (167-188) under the heading ““ Location of line ”’; and what it

intends to preserve is the series of sections (252-267) under the sub-headings

“ Crossings and Junctions with other railways ”” and *“ Highway crossings.”
It follows that sections 252, 255, 256 and 257 are preserved in any event and

also, by way of consequence, section 39; and that they apply to the

respondent, the Canadian National Railways. If that be so, we have not
to inquire further whether they are inconsistent with the Expropriation Act.

We should add however that we are unable to find in the Special Act of
the Canadian National Railways provisions inconsistent with the sections
of the Railway Act just referred to As for the Expropriation Act, plainly
it cannot prevail against them. The effect of section 17-2 (a) is to make the

Expropriation Act applicable, * except when inconsistent with the provisions
of this Act,” i.e., the Canadian National Railways Act. 1t is part of ¢ this
Act > (to wit : the Canadian National Railways Act) that the provisions of
the Railway Act relating to * highway and railway crossing plans > should
apply in any event (section 17-1-b). Therefore, so far as they apply, they
exclude the Expropriation Act. This is further supported by section
17-1—(c). The only provisions of the Railway Act thereby excluded are
those that are inconsistent with the Expropriation Act ** as made applicable,”’
and this carries us back to the reasoning we have just made.

Now, it would be interpreting the words ‘“ highway and railway crossing
plans * too strictly if they were held to apply only to that part of the relevant
sections dealing with the plans proper, as was urged by The Montreal

10
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Tramways Company. That point was discussed by Viscount Dunedin in APPEAL
the Boland case (1). He said: No. L.
It does not seem to matter whether you read the expression * plans ” and ““ railway 1, she
crossing plans ”’ as including the authorization of the construction of the crossing Supreme
indicated by the plans, or if you confine the word ““ plans ” to the meaning of a piece (¢ of
of paper with a drawing on it. In the latter view authorization of a railway crossingis  Cunada.
not included in the enumerated exceptions. In the former it is included in the exception
upon the exception, so that in either case the matter remains subject to the Rathway No. 18.
Acts. Reasons for
10 The section so construed by the Judicial Committee was the former Judgment.
sectionl7, before the amendment of 1929, but there was no material change, fTI)) Rinfret,
at least so far as concerns the present appeals, and the interpretation there c“ufrcgél n by
given is conclusive on the matter: ° The matter remains subject to the Dyuff and
Railway Acts.”” And the same should be said about the Canadian National Lamont,
Montreal Terminals Act, 1929, which has reference to the two Montreal JJ.)—con-
subways. We do not agree with the appellants that the Terminals Act is tinued.
an Act by itself, nor that the whole power of the company to carry out the
Terminals scheme of development must be found exclusively in the Terminals
Act. In considering the question how far an enactment in a general statute
20 is varied or excepted by the Special Act, Lord Chancellor Westbury laid
down the following rule; that if the particular Act gives in itself a complete
rule on the subject, the expression of that rule would undoubtedly amount
to an exception of the subject-matter of the rule out of the general Act.
(Ex parte St. Sepulchre, In re The Westminster Bridge Act (2); London,
Chatham & Dover Ry. v. Board of Works for the Wandsworth District (3).)
The Terminals Act, 1929, does not in any way give * a complete rule ”
on the subject matter of the present appeals. It merely authorizes the
Governor in Council to provide for the construction and completion by the
Canadian National Railway Company of certain works described in a
30 schedule attached to the Act. The St. Antoine street subway and the
d’Argenson street subway are part of the works so described. The
following provision is to be found at the end of the schedule :
Nothing in this schedule is to be taken to restrict the general powers of the company as
expressed in the foregoing Act or other Acts relating to the Company.

In no respect is the Act self-contained. The powers therein referred
to could never be carried out unless they were implemented by the Canadian
National Railways Act and by the provisions of the other Acts applying
under section 17 thereof. Far from detracting from the powers of the
Board of Railway Commissioners under sections 252, 255, 256 and 257, the

40 Act, on the contrary, implicitly confirms those powers, as will be apparent
by a reference to section 8:

8. Where streets or highways are affected by the said works but are not: crossed

by the Company’s tracks or diverted incidental to any such crossing and by reason

thereof the Board of Railway Commissioners for Canada has no jurisdiction under the
Raihway Act with respect thereto, etc.

(1) [1927] A.C. 198-205.
(2) (1864) 33 L.J. Ch. 372. (3) (1873) L.R. 8 C.P. 185 at 189.
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The necessary inference is that the Board has jurisdiction with respect
to the crossings under the relevant sections of the Railway Act.

The reference to crossings in section 8 is of the same order as the
exception in regard to crossings in section 17-1 (b) of the Canadian National
Railways Act previously discussed. It is consistent with it. It shows on
the part of Parliament continuous intention of preserving the jurisdiction
of the Board in matters of crossings. There is nothing to the contrary in
section 9 of the Terminals Act. It deals in a general way with the vesting in
His Majesty of the lands required for the undertaking and specifies out of
what funds the compensation, if any, is to be paid. Obviously it does not
give the * complete rule on the subject ” which Lord Westbury said was
the test as to whether ¢ a general statute is varied or excepted by the Special
Act.” Section 9 does not deal with highway or railway crossings and leaves
untouched all that we have said in regard to the application of sections 256,
257 and 39 of the Railway Act. It would be a question how far section 9
may be resorted to as being “ the provisions of law at such time applicable
to the taking of land by the company ” referred to in sub-s. 3 of 256 and
sub-s. 2 of 257. But we have already indicated that the occasion does not
arise here.

Our conclusion is that the appellants fail in their contention that there
is, in any of the Acts they invoked, anything to put an end to the application
of sections 255, 256, 257 and 39 of the Raslway Act; and as, in our view,
those sections support the impugned Orders, the appeals should be dismissed.

We need not add that the Orders were competently issued notwith-
standing that three of the appellants affected are provincial companies.
The point is conclusively settled by several decisions of the Judicial Com-
mittee (Toronto Corporation v. Canadian Pacific Railway (1) ; Toronto
Railway Co. v. City of Toronto (2); Canadian Pacific Ry. v. Toronto
Transportation Commission (3)).

In the course of the judgment, in dealing with the matter of crossings,
we have referred throughout to sections 255, 256 and 257 of the Railway Act
as giving the law applicable in the circumstances. With regard to the
Montreal Tramways Company, the orders are further supported by
sections 252 and following relating to railway crossings. They apply to
the Tramways Company by force of section 8 of the Railway Act. They
are similar in all material respects to the sections relating to highway
crossings. If anything, the provisions therein conferring jurisdiction on the
Board are even more direct and decisive.

As for The Montreal Tramways Commission, it may have a distinct
interest in these appeals, but from the legal viewpoint its position does not
differ from that of The Montreal Tramways Company.

The appeals are dismissed with costs.

(1) [1908] A.C. 54. (2) [1920] A.C. 426.
(3) [1930] A.C. 686.
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APPEAL No. 2.
St. Antoine Street Subway.

In the Privy Council.

No. 61 of 1932.

ON APPEAL FROM THE SUPREME COURT OF
CANADA.

IN THE MATTER OF the Application of the Canadian National
Railways for an Order under Section 256 of the Railway Act,
for authority to construct a subway on St. Antoine Street, in the

10 City of Montreal, as shown on General Plan YIA 31.10.4 dated
August 16th, 1930, and filed with the Board under File No.

9437.319.13.
BETWEEN
THE BELL TELEPHONE COMPANY OF CANADA - Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - - - Respondent.
No. 1%. APPEAL
No. 2.
Statement of Facts. —_—
No. 17.

1. St. Antoine Street is a highway extending in an easterly and Statement
20 westerly direction through the southerly section of the City of Montreal, of Facts.
as shown in part on the Plan YIA 31.10.4, filed by the Respondent with
its application to the Board of Railway Commissioners for Canada,
hereinabove referred to, a copy of which said plan is attached hereto and
marked as Schedule No. 1.

2. The said street has existed for a great many years and the lands
comprising the same have been the property of the City of Montreal since
about the time when the said street was laid out.

3. The Appellant, The Bell Telephone Company of Canada, was
incorporated by Special Act of the Parliament of Canada, 43 Victoria,
30 1880, Chapter 67, and Amending Acts. A copy of the sections of the said
Acts, as amended, relevant to this appeal, are set forth in the schedule
attached hereto as Schedule No. 2,

z @ 8975 I
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4. In the year 1905, the Appellant, The Bell Telephone Company
of Canada, acting in pursuance of the powers conferred upon it in that
behalf by its Special Acts of Incorporation referred to in paragraph 3
hereof, and with the legal consent of the City of Montreal, constructed
an underground conduit system with the manholes necessary and incident
thereto, under the surface of and within the limits of St. Antoine Street,
extending from Craig Street westerly to Windsor Street, for the purpose
of containing its cables and lines of telephone necessary for rendering
telephone service to its subscribers in the vicinity of St. Antoine
Street and adjoining territory. The location of the said underground
conduit system is indicated in green on the said plan attached hereto
as Schedule No. 1, and the said conduit system has remained undisturbed

in its present location from the date of its construction up to the present

time. e

5. The said conduit system consists of ducts or passages laid under-
ground with associated manholes or chambers constructed in the line of the
said duct runs at intervals varying in distance from about 50 feet to about
500 feet, depending upon local conditions.

The said conduit consists of five ducts or passages, each having a

‘cross sectional measurement of about 41 inches square, and is constructed

with lengths of single vitrified clay tiles laid end to end longitudinally
to form continuous passages, cemented together, and superimposed upon
each other in three layers; two layers being of two ducts each and the
uppermost layer being of one duct; the whole of which is set into a trench
in the ground and rests upon a bed or foundation of concrete of about
four inches in thickness and to which the clay ducts adhere by reason
of being laid upon the concrete immediately after the concrete has
been poured and while it is still wet. The said tiles are further protected
by a layer of concrete of about three inches in thickness poured over
the top thereof; the whole structure thus forming a homogeneous mass
with the surrounding earth incapable of being moved or altered without
being broken up and destroyed.

The manholes forming part of the said conduit system consist of
underground chambers about seven feet in length by about five feet
in height and width, the floor and walls being constructed of concrete
of about six inches in thickness and the roof consisting of a monolithic
concrete slab lying about 14 inches below the surface of the street
supporting a circular metal frame which is embedded in the street
pavement and leads up through the pavement to the surface of the
street creating an opening over which rests a removable metal cover for
the purpose of permitting access to the said manholes. The top of the
said metal frame and cover lie flush with the surface of the street and form
part thereof.

6. The said conduit system contains one cable of 2,424 wires or
1,212 circuits for use in rendering telephone service to the Appellant’s
subscribers.
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- 7. For many years the Board has given consideration to the question
of level crossings of the Canadian National Railways in the City of
Montreal. Prior to the War the Grand Trunk Railway Company, in

APPEAL
No. 2.

No. 17.

conjunction with the City of Montreal and the Board of Railway Statement
Commissioners for Canada, had made a study of the situation affecting of Facts—
principally the separation of grades between Bonaventure Station and continued.

Victoria Bridge and Turcot, and had developed a plan involving the
raising of the tracks of the Railway Company in this area to a sufficient
extent to permit vehicular traffic to pass underneath the railway facilities.
This plan involved the construction of a new passenger station upon the
site of Bonaventure Station. These proceedings died down during the
period of the War.

In the year 1927 this matter was again revived by the Board, and
on the 27th day of May, 1927, a judgment of the Board was issued, which
is reported in the Board’s Judgments, Volume 17, page 49, and a copy
of the said judgment is attached hereto as Schedule No. 3.

The judgment in question provides that these matters be referred
for a report to the Chief Engineer of the Board, who, by Order No. 39079,
dated the 27th day of May, 1927, was appointed and directed to make
a full inquiry and report to the Board upon the whole situation of level
crossings in Montreal, from Bonaventure Station west and from Moreau
Street Station east, and to evolve a scheme for the consideration of the
Board. A copy of the said Order No. 39079 is attached hereto as Schedule
No. 4. No report covering the whole situation of level crossings in Montreal
on the Canadian National Railways from Bonaventure Station west and
from Moreau Street Station east, as required by the Board, was made to
the Board by its Chief Engineer.

8. A study of the whole Canadian National Railway situation in
Montreal was undertaken by the Railway Company, and a comprehensive
scheme evolved for readjusting its terminal facilities in the said City
and minimizing the danger to the public at level crossings. The site of
the tunnel terminal on Lagauchetiere Street was decided on for a
passenger station. Up to that time the use of the station on Lagauchetiere
Street for a passenger station had not been contemplated in the
proceedings before the Board. The services of Mr. Frederick R. Palmer,
an eminent British engineer, were engaged by the Government to study
and report upon the whole terminal situation in Montreal. Subsequent
to Mr. Palmer’s report, and by Act of the Parliament of Canada, 19-20
Geo. V, c. 12 (assented to June 14th, 1929), the Canadian National Railway
Company was given power to construct and complete the works described
in the Schedule to the Act, at and in the vicinity of Montreal; and, pursuant
to the provisions of the said Act, the Governor in Council, by order in
Council P.C. 1197, dated July 2nd, 1929, approved General Plan
No. DC310-0.0-63.1. A copy of the said plan is attached hereto as
Schedule No. 5.

General plans Nos. WIA19-14.1 and WIA19-15.1, both dated
January 17th 1930, showing, ¢nter alia, the construction of a subway on
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St. Antoine Street, was, upon the application of the Railway Company
and the recommendation of its Chief Engineer, approved by Order of
the Board No. 44433, dated March 13th, 1930. A copy of the application
of the Railway Company is attached hereto as Schedule No. 6.

9. At the present time St. Antoine Street is not crossed by the tracks
of the Respondent at or near the location indicated on the said plans.

10. By Order No. 44433, dated the 13th day of March, 1930, the
Board of Railway Commissioners for Canada granted the Respondent’s
application mentioned in paragraph No. 8 hereof, subject to the provision
that the Respondent serve copies of detailed plans on the City of Montreal,
the said plans to be then submitted for approval of the Board. A copy of
said Order No. 44433 is attached hereto as Schedule No. 7.

11. On the 21st day of April, 1930, in pursuance of the provisions
of said Order No. 44433, the Respondent made a further application to
the Board of Railway Commissioners for Canada for approval of a detailed
plan numbered YIA 31.10.4, a copy whereof appears as Schedule No. 1
hereto, for carrying its tracks across St. Antoine Street upon a grade
separation by constructing a subway in St. Antoine Street, and for an
order directing the Appellant and others to move such of their utilities
as are affected by the construction of the said subway as and when
requested to do so by the Chief Engineer, Operating Department, Canadian
National Railways, all questions of cost to be reserved for further
consideration by the Board. A copy of said application is attached hereto
as Schedule No. 8.

12. It is not contended that the construction of the said subway
will in any way confer any benefit or advantage to the Appellant or to
its plant, and the Appellant has no interest in the promotion thereof,
but on the contrary the construction of the said subway will result in
the lowering of the level of St. Antoine Street over a distance of about
500 feet to a depth which would leave part of the Appellant’s said conduit
system exposed above the then level of St. Antoine Street, if allowed to
remain in its present location.

13. If the said plan attached hereto as Schedule No. 1 is adhered
to by the Respondent, and the works provided for therein are constructed,
a section of the Appellant’s conduit system, including the cable contained
therein, about 500 feet in length, together with one manhole, will
be destroyed, and the Appellant will be deprived of its right to
maintain the said section of its conduit system and cable in the
precise location in which they now exist, thereby rendering it necessary
to rebuild, at considerable expense, the said part of the said conduit
gystem in another location under St. Antoine Street, at a depth of about
two feet below the new street level, and to reconstruct one manhole,
as shown coloured in red on the said plan attached hereto as Schedule
No. 1, and to remove the existing cable and replace it with new cable in
the new conduit.

10



10

69

14. The Appellant was served with a copy of the Respondent’s said
application to the Board of Railway Commissioners for Canada, appearing
as.Schedule No. 8 hereto, on or about the 22nd day of April, 1930, and
on the 28th day of April, 1930, mailed its Answer thereto to the Secretary
of the Board of Railway Commissioners for Canada, requesting a formal
hearing of the said application. A copy of the said Answer is attached
hereto as Schedule No. 9.

15. On the 5th day of May, 1930, the Respondent filed its reply to
the Appellant’s Answer referred to in the next preceding paragraph. A
copy of said Reply is attached hereto as Schedule No. 10.

16. On the 8th day of May, 1930, the Appellant filed a further Answer

to the Respondent’s said application. A copy of said further Answer is
attached hereto as Schedule No. 11.

17. No further proceedings were served or taken by either of the
parties hereto, and on the 9th day of September, 1930, without notice
to the Appellant and without granting any hearing, as requested in the
Appellant’s Answer, the Board made an Order, bearing No. 45427, granting
the Respondent’s said application and directing the Appellant and others
to move such of their utilities as may be affected by the construction of
the said subway, as.and when requested to do so by the Chief Engineer,
Operating Department, of the Respondent. A copy of said Order is attached
hereto as Schedule No. 12,

18. On the 13th day of October, 1930, the Appellant launched a
motion returnable on the 21st day of October, 1930, before the presiding
Judge of the Supreme Court of Canada, in Chambers, applying for an
extension for the delay for applying for, and for leave to appeal to the
Supreme Court of Canada from said Order No. 45427 of the Board of
Railway Commissioners for Canada, insofar as the said Order directed
The Bell Telephone Company of Canada to move such of its facilities as
may be affected by the construction of the said subway as and when
requested so to do by the Chief Engineer, Operating Department, of the
Canadian National Railways, upon the ground that as a matter of law
the Board of Railway Commissioners for Canada is without jurisdiction
to make the said Order, insofar as it directs The Bell Telephone Company
of Canada to move its utilities aforesaid.

19. The said motion came on for hearing on the date aforesaid before
the Honorable Mr. Justice Rinfret, who granted said application by Order
dated the 12th day of November, 1930, in the following terms :

“ And it is further Ordered that the said application for leave
to appeal to this Court from the Order of the Board of Railway
Commissioners for Canada, insofar as the said Order directs the
Appellant to move such of its utilities as may be affected by the
construction of the subway in question, as and when requested
so to do by the Chief Engineer, Operating Department, of the
Canadian National Railways, upon the ground that the Board
of Railway Commissioners for Canada is without jurisdiction to
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to the said Appellant, be and the same is hereby granted.”
A copy of the said Order is attached hereto as Schedule No. 13.

No. 18.

Application of Respondent to Board of Railway Commissioners for Canada
for approval of Plan YIA 31.10.2.

SCHEDULE No. 8.
CANADIAN NATIONAL RAILWAYS.

A. D. Cartwright, Esq.,
Secretary, B.R.C.,
Ottawa, Ont.

Dear Sir :—

In accordance with Order of the Board No. 44433 dated the 13th
day of March, 1930, I am forwarding two linen prints and one paper print
of plan No. YIA 31.10.2 showing proposed clearances in height and widths
of roadways and sidewalks on St. Antoine Street, these being based upon
the request of Mr. G. R. MacLeod, Assistant Chief Engineer of the City

of Montreal.

At present only ten tracks are shown, although the Order approves

of twelve for the future.

April 21, 1930.
345-20.2

There is no change in the width of the street.

Copies of the plan are being served upon the City of Montreal ; Montreal
Light, Heat & Power Consolidated; Montreal Tramways Company; Bell
Telephone Company of Canada; Electrical Commission of the City of
Montreal; Canadian Pacific Railway, Telegraph Department; Dominion

Electric Protection Company.

The enclosed plans will fix the various dimensions required at each

10

20

crossing and detail plans of each structure will then be submitted to the 30
Board’s Chief Engineer for his approval.

I would be grateful if the Board would approve the present plan and
in the Order approving it will direct that the various parties above-
mentioned move such of their utilities as are affected by the construction,
as and when requested to do so by the Chief Engineer, Operating Department,
Canadian National Railways, all questions of cost to be reserved for further

consideration by the Board.

Yours truly,

(Sgd.) ALISTAIR FRASER,
Assistant General Counsel.

40
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No. 2.
No. 19. Bejore
the Board
Answer of Appellant requesting a hearing, 28th April 1930, 0.2 Raihway
'ommys-
Same as No. 3 at p. 8. sioners for
( p ) Canada.
No. 19.
No. 20. No. 20.
Reply of Respondent, 5th May 1930.
(Same as No. 4 at p. 9.)
o
No. 21. No. 21,
Further Answer of Appellant, 8th May 1930.
(Same as No. 5 at p. 10.)
No. 22. No. 22.
Order of Board of Railway Commissioners for Canada No. 45427 directing ~ Order °f
Appellant to its utiliti Doard of
ppe move its u es. Railway
Commis-
Canada
Order No. 45427. No. 45427
THE BoARD oF RArLway COMMISSIONERS FOR CANADA. ilgepflﬁi bto
IN THE MATTER OF the application of the Canadian move its
Tuesday, the 9th day of National Railways, hereinafter called the “ Applicants,” utilities,
September, A.D. 1930. under Section 256 of the Railway Act for authority to 9th Sept-
How~. H. A. McKeown, K.C., construct a subway on St. Antoine Street, in the City of ember 1930.
Chief Commissioner. Montreal, as shown on general plan and profile No.
S. J. McLEaxw, " YIA 31.10.4, dated August 16th, 1930, on file with the

Asst. Chief Commissioner. Board under file No. 9437.319.13 :

UPON the report and recommendation of the Chief Engineer of the
Board and reading the submission filed,

THE BOARD ORDERS:

1. That the Applicants be, and they are hereby, authorized to construct
a subway on St. Antoine Street, in the City of Montreal, Province of Quebec,
as shown on the said general plan and profile on file with the Board under file
No. 9437.319.13; detail plans of the proposed structure to be filed for the

30 approval of an Engineer of the Board.
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ArPEAL 2. That the City of Montreal, the Montreal Light, Heat & Power
No. 2. Consolidated, the Montreal Tramways Company, the Bell Telephone

E;;o'; . Company of Canada, the Electrical Commission of the City of Montreal,
the Board the Canadian Pacific Railway, Telegraph Department, the Dominion
of Railway Electric Protection Company and the Montreal Tramways Commission be,
Commis- and they are hereby, directed to move such of their utilities as may be
sioners for g ffected by the construction of the said subway, as and when required to do

C'f_”f_d“' so by the Chief Engineer, Operating Department, of the Applicants.

No. 22. 3. That all questions of costs be reserved for further consideration by
Order of  the Board.
Board of (Sgd.) H. A. McCKEOWN,
Railway Chief Commissioner,
Sﬁfeﬂ"}'or The Board of Railway Commissioners for Canada.

mm BoarD oF RArLwAY COMMISSIONERS FOR CANADA.
0.

directing  BXamined and certified as a trué copy
Appellant to under Section 23 of *“ The Railway Act.”

l’ft‘i’l‘i’&j‘:s (Sgd.)  A. D. CARTWRIGHT,
9th Sep’t- Sec’y Board of Railway Commissioners for Qanada..
ember 1930 Ottawa, October 2, 1930.
—continued.

In the No. 23.

*Z",‘,%",’,‘; Order of Rinfret J., granting leave to appeal to the Supreme Court of Canada.

Canada. SCHEDULE NO. 13.
Order of IN THE SUPREME COURT OF CANADA.
Rinfret J.,  The Honourable Mr. Justice Rinfret, Wednesday, the 12th day of
lg::::?f in Chambers. November, A.D., 1930.
appeal to ON APPEAL FROM THE BOARD OF RAILWAY COMMISSIONERS
g:)ﬁlp? e FOR CANADA.

O

Canada, IN THE MATTER OF the Application of The Canadian National Railways
l2tlt;eN(i;ES 0 for an Order under Section 256 of the Railway Act, for authority to
em per N

construct a subway on St. Antoine Street, in the City of Montreal, as
shown on General Plan No. YIA 31.10.4, dated August 16th, 1930, and
filed with the Board under File No. 9437.319.13.

BETWEEN

THE BELL TELEPHONE COMPANY OF CANADA,

Appellants
AND

THE CANADIAN NATIONAL RAILWAYS - - Respondents.

UPON the application of Counsel on behalf of the above named
Appellants made on the twenty-first day of October, A.D. 1930, in the

10
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presence of Counsel for the above named Respondents for an Order extending
the time for applying for and for leave to appeal to this Court under the
provisions of Section 52 of The Railway Act from Order Number 45427 of
The Board of Railway Commissioners for Canada bearing date the ninth
day of September, A.D. 1930, in the matter of the above application, upon
hearing read the Notice of Motion, the Affidavit of Geoffrey Swabey Ridout,
and the exhibits therein referred to, all filed, and upon hearing what was
alleged by Counsel aforesaid and judgment upon the Motion having been
reserved until this day,

IT IS ORDERED that the time within which the said Appellants may
apply for leave to appeal to this Court from the said order of The Board of

Railway Commissioners for Canada be and the same is hereby extended
until this day.

AND IT IS FURTHER ORDERED that the said application for leave
to appeal to this Court from the said order of The Board of Railway Commis-
sioners for Canada in so far as the said Order directs the Appellants to move
such of its utilities as may be affected by the construction of the subway in
question as and when required to do so by the Chief Engineer, Operating
Department, of The Canadian National Railways upon the ground that the
Board of Railway Commissioners for Canada is without jurisdiction to make
the said Order as directed against the said Appellants or in any event to
make the said Order ex parte and without notice to the said Appellants, be
and the same is hereby granted.

AND IT IS FURTHER ORDERED that the costs of and incidental to
this application be costs in the said appeal.

(Sgd.) T. RINFRET, J.

» G 3976 K
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No. 24.‘
Order approving security for costs.
SCHEDULE NO. 14.
IN THE SUPREME COURT OF CANADA.

Before
The Registrar, Wednesday, the 7th day of
In Chambers. January, A.D., 1931.

ON APPEAL FROM THE BOARD OF RarmLway COMMISSIONERS
FOR CANADA.

IN THE MATTER of the Application of The Canadian National Railways 10
for an Order under Section 256 of The Railway Act, for authority to
construct a subway on St. Antoine Street, in the City of Montreal, as
shown on General Plan No. YIA 31.10.4, dated August 16th, 1930, and
filed with the Board under file No. 9437.319.13.

BETWEEN
THE BELL TELEPHONE COMPANY OF CANADA,
Appellants
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondents.

UPON the application of Counsel for the above named Appellants in :
the presence of Counsel for the above named Respondents, upon hearing
read the notice of motion and the material therein referred to, and upon
hearing what was alleged by Counsel aforesaid,

IT IS ORDERED that the sum of $250.00 paid into The Bank of
Montreal as appears by the receipt of the said Bank dated the 29th day of
December, A.D. 1930, duly filed as security that the Appellants will
effectually prosecute their appeal from Order Number 45427 of The Board
of Railway Commissioners for Canada bearing date the 16th day of
September, A.D. 1930, in the matter of the above application, and will pay
such costs and damages as may be awarded against them by this Court, be
and the same is hereby allowed as good and sufficient security.

AND IT IS FURTHER ORDERED that the costs of the application
be costs in the cause.
J. F. SMELLIE,

Registrar.
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No. 25.
Notice of setting down appeal for hearing.

SCHEDULE NO. 15.

IN THE SUPREME COURT OF CANADA.

ON APPEAL FROM THE BOARD OF RAILWAY COMMISSIONERS
FOR CANADA,

IN THE MATTER of the Application of The Canadian National Railways
for an Order under Section 256 of The Railway Act, for authority to
construct a subway on St. Antoine Street, in the City of Montreal, as

10 shown on General Plan No. YIA 31.10.4, dated August, 16th, 1930, and
filed with the Board under file No. 9437.319.13.

BETWEEN
THE BELL TELEPHONE COMPANY OF CANADA,
‘ Appellants
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondents.

TAKE NOTICE that the above appeal from Order Number 45427 of
The Board of Railway Commissioners for Canada has been set down by the
Registrar of this Court for hearing at the Session of this Court commencing

20 on the 3rd February, 1931.

DATED at Ottawa this seventh day of January, A.D. 1931.

POWELL, SNOWDON & MATHESON,

Agents for Pierre Beullac, K.C.,

Solicitor for Appellants.
To the above named Respondents,

and to Aristair Fraser, K.C.,
their Solicitor,
and to The Board of Railway Commissioners
for Canada.
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No. 26.
Certificate of settlement of Appeal Case.

SCHEDULE NO. 17.

CERTIFICATE OF SETTLEMENT OF CASE.

I, the undersigned, Counsel to the Board of Railway Commissioners
for Canada, do hereby certify that the foregoing typewritten document
from page 1 to page 6, inclusive, together with copies of the Schedules
therein referred to and set forth in the Index thereto, is the case settled by
me by direction of Hon. H. A. McKeown, Chief Commissioner of the said
Board of Railway Commissioners for Canada, dated the 4th day of
February, 1931, pursuant to Section 68 of the Supreme Court Act and the
Rules of the Supreme Court of Canada in a certain case pending before The
Board of Railway Commissioners for Canada: In the matter of the
Application of the Canadian National Railways for an Order under Section
256 of the Railway Act, for authority to construct a subway on St. Antoine
Street, in the City of Montreal, as shown on General Plan YIA 31.10.4 dated
August 16th, 1930, and filed with the Board under File No. 9437.319.13,
between The Bell Telephone Company of Canada, Appellant, and The
Canadian National Railways, Respondent.

And I do further certify that I have applied to the Commissioners and
to the Secretary of the said Board for the Board’s opinions and reasons for
making the Order appealed from in this cause and that reasons have been
delivered by none of the said Commissioners in response to my said
application; no such reasons having been given in respect of the making
of the said Order.

In testimony whereof I have hereunto subscribed my name this

16th day of April, 1931.
(Sgd.) A. GEORGE BLAIR.

10

20
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No. 27. %;’PE;’J
0. 4.
Order dispensing with printing of Schedules 1 and 5 and allowing blue prints —
to be filed. In the
Supreme
Court of
SCHEDULE NO. 16. Canada.
IN THE SUPREME COURT OF CANADA. No. 27.
Before the Registrar, Monday, the Twentieth day of ((l)ils.;(:::;sing
in Chambers. April, A.D. 1931. with print-
ON APPEAL FROM THE BOARD OF RAILWAY COMMISSIONERS g‘cgh:éules 1
FOR CANADA. and 5 and

10 IN THE MATTER OF the Application of The Canadian National Railways %?E%m
for an Order under Section 256 of The Railway Act, for authority to to be filed,
construct a subway on St. Antoine Street, in the City of Montreal, as 20th April
shown on General Plan No. YIA 31.10.4, dated August 16th, 1930, and 1931.
filed with the Board under File No. 9437.319.13.

BETWwEEN

THE BELL TELEPHONE COMPANY OF CANADA,
Appellants
AND

THE CANADIAN NATIONAL RAILWAYS - - Respondents.

20 UPON the application of Counsel on behalf of the above named
Appellants, in the presence of Counsel on behalf of the above named
Respondents, for an Order dispensing with the printing of certain Exhibits
in the Case in Appeal, upon hearing read the Affidavit of Pierre Beullac filed,
and upon hearing what was alleged by Counsel aforesaid,

IT IS ORDERED that the printing in the Case in Appeal of the two
Plans referred to in the Statement of Facts as Schedules Numbers 1 and 5
forming part of the Case in Appeal herein, be and the same is hereby
dispensed with.

AND IT IS FURTHER ORDERED that seven blue print copies of

30 each of the said two Plans shall be provided by the Appellants for the use
of this Court and filed with the Case in Appeal. _

AND IT IS FURTHER ORDERED that the costs of this application
be costs in the Appeal.

(Sgd.) J. F. SMELLIE,

Registrar.
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No. 28.
Certificate of Board of Railway Commissioners for Canada.

SCHEDULE NO. 18.

CERTIFICATE OF SETTLEMENT OF CASE AND AS TO REASONS
FOR JUDGMENT.

I, the undersigned, Secretary of The Board of Railway Commissioners
for Canada, do hereby certify that the foregoing printed document from
page 1 to page 36, inclusive, is the case settled by A. George Blair, K.C,,
Counsel for the Board of Railway Commissioners for Canada, by direction
of Hon. H. A. McKeown, Chief Commissioner of the said Board, dated the
4th day of February, 1931, pursuant to Section 68 of the Supreme Court
Act and the Rules of the Supreme Court of Canada, in appeal to the Supreme
Court of Canada in a certain case pending before the Board of Railway
Commissioners for Canada ; In the matter of the Application of the Canadian
National Railways for an Order under Section 256 of the Railway Act,
for authority to construct a subway on St. Antoine Street, in the City of
Montreal, a8 shown on General Plan YIA 31.10.4 dated August 16th, 1930,
and filed with the Board under File No. 9437.319.13, between The Bell
Telephone Company of Canada, Appellant, and The Canadian National
Railways, Respondent.

And I do further certify that I have applied to the Commissioners of
the said Board for their opinions or reasons for making the Order appealed
from in this cause and that reasons have been delivered by none of the
said Commissioners in response to my said application.

And I do further certify that no such reasons were delivered by any
of the said Commissioners as appears from the records of the said Board.

In testimony whereof I have hereunto subscribed my name and affixed
the seal of the said Board of Railway Commissioners for Canada this 23rd
day of July, 1931.

(8d.) A, D. CARTWRIGHT,

Secy. to Board Ry. Coms. for Canada.
(Seal of
B.R.C. of C.)

10
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No. 29.
Factum of Bell Telephone Company.

NotrEe.—The page references have been altered so as to agree with the Record.

IN THE SUPREME COURT OF CANADA.

ON APPEAL FROM THE BOARD OF RArLwaY COMMISSIONERS FOR

CANADA.

APPEAL
No. 2.
In the

Supreme

Court of

Canada.
No. 29.

Factum
of Bell
Telephone

IN THE MATTER OF the Application of the Canadian National Railways Compeny-
for an Order under Section 256 of the Railway Act, for authority to
construct a subway on St. Antoine Street, in the Clty of Montreal, as

10 shown on General Plan YIA 31.10.4, dated August 16th, 1930, and

filed with the Board under File No. 9437 319.13.

BETWEEN
THE BELL TELEPHONE COMPANY OF CANADA Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent.
INDEX.
Page
Statement of Facts - - - - - - - . . - . . _. 80
Respects in which Order No. 45427 Erroneous - - . - - - - - 80
81

20 Argument on behalf of Appellant :

1. There is no provision contained in any statute which expressly confers any

jurisdiction upon the Board to make paragraph 2 of Order No. 45427 - - 81

2. All of the provisions of the Railway Act, R.S.C. (1927), C. 170, do not apply
to the Appellant or to its works - - 82

3. All of the provisions of the Railway Act, R. S C. (1927), C. 170 do not apply
to the Respondent or to its works - 83

4. Section 257 of the Railway Act does not confer the necessary ]unsdlctlon
upon the Board to make paragraph 2 of Order No. 45427 - - 84

5. Sections 255 and 256 of the Railway Act do not confer the necessary ]unsdlctlon
30 upon the Board to make paragraph 2 of Order No. 45427 - 88
6. Section 39 (1) of the Railway Act is not applicable - - 90

7. The Appellant’s plant and its right to mamta.m the same in its exmtmg loca.txon
is *“ land,” an * interest in land ” or an ‘‘ immovable ” - 94

8. Pa,ragmph 2 of Order No. 45427 has the effect of depnvmg the Appella,nt of
its ‘ lands ”’ - 96

9. The Board has no ]unsdlctxon to make a,ny Order depnvmg the Appella,nt of
lands or which is tantamount to the expropriation thereof - - 96

10. The Board had no ]unsdxctlon to make para.gra.ph 2 of Order No. 45427
ex parte - - - - 98
- <101

-40 Conclusion - e e ... - - - . . -
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%IPPEAL PART 1.

0. 2.

I the STATEMENT OF FACTS.

Supreme This is an appeal from Order No. 45427 of the Board of Railway Com-

Court of  migsioners for Canada, dated September 9th, 1930 (Record, p. 71), pursuant
C‘f”_“_d“' to leave granted by Hon. Mr. Justice Rinfret, by Order dated November
No. 29. 12th, 1930 (Record, p. 72).
Factum In the year 1905, the Appellant, acting in pursuance of the powers
of Bell conferred upon it in that behalf by its Special Acts of Incorporation (Record,
Telephone  p, 429) and with the legal consent of the City of Montreal, constructed an
mg"‘ug’“ underground conduit system with the manholes necessary and incident 1o
" thereto, under the surface and within the limits of St. Antoine Street, and
placed therein its cables and lines of telephone necessary for rendering
telephone service to its subscribers. The said conduit system, manholes
and cables have remained undisturbed in their present location from the
date of the construction and installation thereof up to the present time
(Record, p. 66, 1. 1).
The Respondent, acting in pursuance of the provisions of the Canadian
National Montreal Terminals Act (19-20 Geo. V, C. 12, Dom.), is constructing
a line of railway from Victoria Bridge to its new Terminal Station on
Lagauchetiere Street, which crosses St. Antoine Street at a point where the 20
Appellant’s said underground conduit system is located. The said railway
line will be carried over St. Antoine Street on a bridge and St. Antoine Street
will be carried under the said tracks by means of a subway, the construction
of which will involve the lowering of the grade of the street.
On April 21st, 1930, the Respondent applied to the Board of Railway
Commissioners for Canada for an Order approving its plan for carrying its
tracks across St. Antoine Street and directing, inter alia, the Appellant to
move such of its utilities as are affected by the construction of the said -
subway as and when requested to do so by the Chief Engineer, Operating
Department, of the Respondent (Record, p. 68, 1. 13; p. 70). 30
By Order No. 45427 (Record, p. 71), made ex parte, the Board granted
the Respondent’s said application, and the Appellant now appeals from the
said Order insofar as it directs the Appellant to move such of its utilities
as are affected by the construction of the said subway.
The facts have been settled by the Board appealed from, the parties
having been unable to agree thereupon. They are printed in the Record at

page 1.
PART IIL

RESPECTS IN WHICH ORDER NO. 45427 ERRONEOUS.

The Appellant contends that Order No. 45427 of the Board of Railway 40
Commissioners for Canada is erroneous in the following respects :

1. The Board had no jurisdiction to direct the Appellant to move
such of its utilities as may be affected by the construction of the subway
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on St. Antoine Street, as directed by paragraph 2 of the said Order, which
is as follows:

* That the City of Montreal, the Montreal Light, Heat & Power
Consolidated, the Montreal Tramways Company, The Bell Telephone
Company of Canada, the Electrical Commission of the City of Mon-
treal, the Canadian Pacific Railway, Telegraph Department, the
Dominion Electric Protection Company and the Montreal Tramways
Commission be, and they are hereby, directed to move such of their
utilities as may be affected by the construction of the said subway,
as and when required to do so by the Chief Engineer, Operating
Department, of the Applicants.”

2. In any event the Board had no jurisdiction to make paragraph 2
of the said Order ex parte and without notice to the Appellant.

PART III.

ARGUMENT ON BEHALF OF THE APPELLANT.

1. THERE IS NO PROVISION CONTAINED IN ANY STATUTE
WHICH EXPRESSLY CONFERS ANY JURISDICTION UPON THE
BOARD TO MAKE PARAGRAPH 2 OF ORDER NO. 45427,

(a) The jurisdiction of the Board of Railway Commissioners for Canada

20 is not inherent, but statutory, and must be found in the Act constituting it.

It can only exercise such powers as are by statute conferred upon it. See
MacMurchy & Denison’s ‘‘ Railway Law of Canada” (3rd KEdition), at
page 60, citing

G.T.R. v. Toronto, 1 C.R.C. at p. 92;

The Merritton Crossing Case, 3 C.R.C. 263 at p. 270;

City of Victoria v. Esquimalt, etc, Ry. Co., 24 C.R.C. 84;

Kelly v. G.T.R. Co., 24 C.R.C. 367;

Corporation of Parkdale v. West, 12 A.C. 611.

See also Duthie v. G.T. Ry. Co., 4 C.R.C. 304 at p. 311.

(b) Section 373 (6) of the Railway Act, R.S.C. (1927), C. 170, which is
the only statutory provision conferring any jurisdiction upon the Board
to order any change, alteration, moving or relocation of the Appellant’s
plant, does not apply, because there is no application to the Board by any
municipality for an Order directing the Appellant’s aerial plant to be placed
underground, and Section 373 (6) only applies in such cases. The Appellant’s
plant on St. Antoine Street is already underground (Record, p. 66, 1. 1).
The relevant part of Section 373 (6) is as follows :

* 373 (6). Notwithstanding any power or authority heretofore
or hereafter conferred upon any company by or under any Act of the
Parliament of Canada, or of the legislature of any province, or any
other authority, the Board, upon the application of the municipality,
and upon such terms and conditions as the Board may prescribe,

z G 3976 L
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may order any telegraph or telephone line, within the legislative
authority of the Parliament of Canada, in any city or town, or any
portion thereof, to be placed underground, and may in any case
order any extension or change in the location of any such line in
any city or town, or any portion thereof, and the construction of
any new line, and may abrogate the right of any such company to
construct or maintain, or to operate, or continue, any such line, or

a],Bny pole or other works belonging thereto, except as directed by the
oard ; ”’

As to the Board’s jurisdiction under this section see

City of Chatham v. Great North Western Telegraph and Bell Telephone
Cos., 21 C.R.C. 183;

City of Woodstock v. Great North-Western Telegraph Co., 19 C.R.C.
429. .

Paragraph 2 of Order No. 45427 cannot, therefore, stand alone as
an Order made by the Board in the exercise of any power vested in it, and
unless jurisdiction can be implied under the sections of the Railway Act
hereinafter dealt with, the Board had no jurisdiction whatsoever to make
said Order, as directed against the Appellant.

2. ALL OF THE PROVISIONS OF THE RAILWAY ACT, R.S.C.

(1927), C. 170, DO NOT APPLY TO THE APPELLANT OR TO ITS
WORKS.

Section 375 of the said Act expressly limits the application of the
Railway Act to, and the jurisdiction of the Board over, the Appellant and
its works. The relevant portions of the said section are as follows :

*375. In this section, unless the context otherwise requires,

“(a) ‘company’ means a railway company or person
authorized to construct or operate a railway, having authority
to construct or operate a telegraph or telephone system or
line, and to charge telegraph or telephone tolls, and includes
also telegraph and telephone companies and every company
and person within the legislative authority of the Parliament
of Canada having power to construct or operate a telegraph
or telephone system or line and to charge telegraph or tele-
phone tolls;

*(12) Without limitation of the generality of this subsection
by anything contained in the preceding subsections, the jurisdiction
and powers of the Board, and, in so far as reasonably applicable and
not inconsistent with this section or the Special Act, the provisions
of this Act respecting such jurisdiction and powers, and respecting
proceedings before the Board and appeals to the Supreme Court or
Governor in Council from the Board, and respecting offences and
penalties, and the other provisions of this Act, except sections

10
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seventy-two to two hundred and seventy, two hundred and seventy-
two to two hundred and eighty-two, two hundred and eighty-seven
to three hundred and thirteen, three hundred and twenty-three,
three hundred and forty-nine to three hundred and fifty-four, three
hundred and sixty to three hundred and sixty-six, three hundred
and ninety-four to four hundred and twenty-four, and four hundred
and forty-nine to four hundred and fifty-seven, both inclusive in
each case, shall extend and apply to all companies as in this section
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defined, and to all telegraph and telephone systems, lines and business of Be
of such companies within the legislative authority of the Parliament Telephone

of Canada; and in and for the purposes of such application
“(a) ‘company’ or ‘railway company’ shall mean a
company as in subsection one of this section defined;

“(b) ‘ railway ’ shall mean all property real and personal
and works forming part of or connected with the telegraph or
telephone system or line of the company ;

“(c) ‘Special Act’ shall mean a Special Act as in sub-
section one of this section defined ;

None of the sections of the Railway Act within the exception contained

20 in Section 375 (12) thereof, extend or apply to the Appellant or to its works,

nor can any of the powers or jurisdictions conferred upon the Board by the
said excepted sections be exercised against the Appellant or its plant.

See The London, Chatham, and Dover Ry. Co. v. The Board of Works
for Wandsworth District, L.R. 8 C.P. 185;
Boland v. C.N.R. (1926), 4 D.L.R. 193 at p- 200.

3. ALL OF THE PROVISIONS OF THE RAILWAY ACT, R.S.C.

(1927), C. 170, DO NOT APPLY TO THE RESPONDENT OR TO ITS

WORKS.

Section 17 of the Canadian National Railways Act, R.S.C. (1927),
C. 172, as amended by 19-20 Geo. V (1929), C. 10, S. 2, expressly limits the
application of the Railway Act to the Respondent, and the jurisdiction of
the Board in respect of the Respondent and its works is correspondingly
limited. The relevant portions of Section 17 of the said Act are as follows :

““17 (1). All the provisions of the Railway Act shall apply to
the Company, except as follows :
*“(a) such provisions as are inconsistent with the pro-
visions of this Act; .
“(b) the provisions relating to the location of lines of
railway and the making and filing of plans and profiles, other
than highway and railway crossing plans;

“(c) such provisions as are inconsistent with the provi-

sions of the Expropriation Act as made applicable to the
Company by this Act.

L¢
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APPEAL “ (2) (a). All the provisions of the Expropriation Act, except
No. 2. where inconsistent with the provisions of this Act, shall apply
In the mutatis mutandis to the Company ;"

%uaorr:mfe See Rattenbury Co. v. Canadian National Railway Co., 30 C.R.C. 414.
ourt-o

Canada. 4. SECTION 257 OF THE RAILWAY ACT DOES NOT CONFER

—— THE NECESSARY JURISDICTION UPON THE BOARD TO MAKE
No.29. PARAGRAPH 2 OF ORDER NO. 45427.

Factum

of Bell The relevant provisions of Section 257 are as follows :
gglephme “ 257. Where a railway is already constructed upon, along or
contimey across any highway, the Board may, of its own motion, or upon

complaint or application, by or on behalf of the Crown, or any
municipal or other corporation, or any person aggrieved, order the
company to submit to the Board, within a specified time, a plan
and profile of such portion of the railway, and may cause inspection
of such portion, and may inquire into and determine all matters and
things in respect of such portion, and the crossing, if any, and may
make such order as to the protection, safety and convenience of
the public as it deems expedient, or may order that the railway
be carried over, under or along the highway, or that the highway
be carried over, under or along the railway, or that-the railway
or highway be temporarily or permanently diverted, and that such
other work be executed, watchmen or other persons employed, o1
measures taken as under the circumstances appear to the Board best
adapted to remove or diminish the danger or obstruction in the
opinion of the Board arising or likely to arise in respect of such
portion or crossing, if any, or any other crossing directly or indirectly
affected.”

(a) Neither Section 257 nor the Board’s jurisdiction thereunder extend
or apply to the Appellant or to its plant (supra, p. 82).

(b) Section 257 only applies to the case ‘“ where a railway is already
constructed upon, along or across any highway.” At the present time
St. Antoine Street is not crossed by the tracks of the Respondent at or near
the location where the proposed subway is to be constructed (Record,

. 68, L. 5).
P (¢) The construction of the subway on St. Antoine Street was not
ordered by the Board for the protection, safety and convenience of the
public at an existing railway crossing.

There is no connection between the earlier proceedings taken before
the Board prior to and during 1927, and the present proceedings out of
which this appeal arises, and all reference to such earlier proceedings in
the Statement of Facts (Record, p. 67, L. 1) is irrelevant.

The said earlier proceedings terminated with Order No. 39079 (Record,
p. 429), which directed the Board’s Chief Engineer “ to make inquiry and
report to the Board upon the whole situation of level crossings in Montreal,
on the Canadian National Railways, from Bonaventure Station west, and

10
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from Moreau Street Station east; to report progress to the Board from AreraL
time to time; and to evolve a scheme for the consideration of the Board > No. 2.
(Record, p. 425, 1. 24). “ No report covering the whole situation of level In the
crossings in Montreal on the Canadian National Railways from Bonaventure Supreme
Station west and from Moreau Street Station east, as required by the Board, (ourt of
was made to the Board by its Chief Engineer ”’ (Record, p. 67, 1. 24). Canada.
Order No. 39079 was not acted upon, but in lieu thereof the Respondent _——
itself evolved a comprehensive scheme, entirely different from any there- Fa.lg;?{nfg.
tofore considered by the Board (Record, p. 67, 1. 28), for readjusting ¢ gop
10 its terminal facilities in the City of Montreal, and according to its own Telephone
allegations for minimising the danger to the public at level crossings Company—
(Record, p. 67, 1. 28). continued.
This scheme was not submitted to or considered by the Board, and,
when Parliament took a hand in the matter, instead of referring the same
to the Board, they engaged the services of Mr. Frederick R. Palmer, an
independent Engineer, to study and report upon the whole terminal situation
in Montreal (Record, p. 67, 1. 35).
Subsequent to Mr. Palmer’s report, Parliament enacted the Canadian
National Montreal Terminals Act, 19-20 Geo. V, C. 12; Section 2 and the
20 Schedule therein referred to provide as follows :—

*“ 2. The Governor in Council may provide for the construction
and completion by the Canadian National Railway Company (herein-
after called ‘ the Company ’) of terminal stations and offices, local
stations, station grounds, yards, tracks, terminal facilities, power
houses, pipes, wires and conduits for any purpose, bridges, viaducts,
tunnels, subways, branch and connecting lines and tracks, buildings
and structures of every description and for any purpose, and improve-
ments, works, plant, apparatus and appliances for the movement,
handling or convenient accommodation of every kind of traffic, also

30 street and highway diversions and widenings, new streets and
highways, subway and overhead streets, and also approaches, lanes,
alleyways, and other means of passage, with the right to acquire
or to take under the provisions of section nine of this Act or otherwise
lands and interests in lands for all such purposes, all on the Island
of Montreal, in the Province of Quebec, or on the mainland adjacent
thereto, as shown generally on the plan or plans thereof to be from
time to time approved by the Governor in Council under the provi-
sions of section seven of this Act; the whole being hereinafter referred
to as the ‘said works’, and a short description whereof for the

40 information of Parliament but not intended to be exhaustive, being
set out in the schedule hereto.”

SCHEDULE.

(a) Central Passenger Terminal facilities, and office buildings,
including baggage, mail and express facilities, on the site of the
present Tunnel Station, and generally covering the area bounded by

(13
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Cathcart Street, St. Antoine Street; Inspector and Mansfield Streets,
and St. Genevieve Street ;

“(b) Viaduct and elevated railway between Inspector and
Dalhousie Streets, and St. David’s Lane and Nazareth Street to near
Wellington Street, and thence along Wellington Street to Point
St. Charles Yard and Victoria Bridge, crossing over existing streets,
and with connections to existing railway facilities and Harbour
Commissioners’ trackage; ,

“ (c) Coach yard facilities at various points, with principal yard
at Point St. Charles;

*“ (d) Grade separation by means of elevated, or depressed, or
underground tracks, or streets, as may be determined on the existing
railway between Bonaventure and Turcot and connection to the
viaduct referred to in paragraph (b);

“ (e) Grade separation by means of elevated, or depressed,
or underground tracks, or streets, as may be determined between
St. Henri and Point St. Charles;

“ (f) Railway from Longue Pointe Yard to the Northwest and
thence Southwest to connect with the existing railway at and near
Eastern Junction;

“ (g) Railway from the Cornwall Subdivision in the vicinity
of Pointe Claire to the L’Original Subdivision in the vicinity of
Val Royal;

“ (h) Railway between the Cornwall Subdivision near Lachine
and the Lachine, Jacques Cartier and Maisonneuve Railway, near
Western Junction ;

“ (i) Railway from a point on the lines between St. Henri and
Point St. Charles near Atwater Avenue, along the River St. Pierre
and the Aqueduct Tail Race to the waterfront, and construction of
yard facilities on the Waterfront with connection to existing lines
and Harbour Commission trackage;

“ (i) Local station facilities, engine and other railway facilities,
signalling, electrification, and electrical equipment on present and
proposed railways ; :

“ (k) Connections and transfer facilities to the tracks of the
Montreal Harbour Commission near Longue Pointe, and/or at a
point further East, and connections and transfer facilities to the
C.P.R. East and South of the Lachine Canal, and at other points,
except at Forsythe (now Rouen Street). The Company to pay

part cost, to be determined, of facilities jointly owned or jointly
used.

“ The estimated cost of the said works is $51,409,000.

* Nothing in this Schedule is to be taken to restrict the general
powers of the Company as expressed in the foregoing Act, or other
Acts relating to the Company.” :

10
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Upon the passing of the said Act, and pursuant to the provisions of APPRAL
Section 21 of the Canadian National Railways Act, R.S.C. (1927), C. 172, No. 2.
the Respondent submitted a plan of the works authorized thereby to the ;...
Governor in Council, by whom the said plan was approved on the 2nd day  gupreme
of July, 1929, by P.C. 1197 (Record, p. 431, 1. 23; p. 67, 1. 42). The said Court of

plan appears as Schedule 5 to the Record. Canada.

Section 21 of the Canadian National Railway Act provides as No.29.

follows : Ffa.c];:euﬁn
“ 21. With the approval of the Governor in Council and upon %elephone

10 any location sanctioned by the Minister of Railways and Canals the Company—
Company may from time to time construct and operate railway lines, continued.
branches and extensions, or railway facilities or properties of any
description in respect to the construction whereof respectively,
Parliament may hereafter authorize the necessary expenditure, or
the guarantee of an issue of the Company’s securities.

2. A copy of any plan and profile made in respect of any
completed railway shall be deposited with the Board of Railway
Commissioners for Canada.”

The portion of the said scheme involved in this appeal is the carrying
20 of the Respondent’s viaduct and elevated railway described in and authorized
by subsection (B) of the Schedule to the Canadian National Montreal
Terminals Act (supra, p. 86) over St. Antoine Street, and the construction
of a subway therein (Record, p. 431, 1. 12). This line is being constructed
solely for the purpose of bringing the Respondent’s trains into its new
terminal station (see Schedule 5), and the subway in St. Antoine Street is
being constructed solely for the purpose of permitting the said line, which
at this point will consist of 12 tracks, being carried across the said street.
The construction thereof is authorized by the Canadian National Montreal
Terminals Act. The Board did not order the construction of the said line
30 at all, nor was it called upon to approve the plans therefor or otherwise
deal with it. The Canadian National Montreal Terminals Act entirely
ousted the Board of any jurisdiction it might have had to make Orders for
the protection, safety and convenience of the public in respect of the lines
and works of the Respondent therein authorized to be constructed.

By subsections (d) and (e) of the Schedule to the Canadian National
Montreal Terminals Act (supra, p. 86), Parliament made provision for the
protection, safety and convenience of the public in respect of the
Respondent’s existing lines, thereby depriving the Board of jurisdiction in
respect thereof.

40 (d) Section 257 is inconsistent with the provisions of Section 22 of
the Canadian National Railways Act, Sections 2 (d), (g), 3 (b), (f) of the
Expropriation Act and the Canadian National Montreal Terminals Act
upon the same grounds as are set forth with respect to Sections 255 and 256

(post, p. 89).
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5. SECTIONS 255 AND 256 OF THE RAILWAY ACT DO NOT
CONFER THE NECESSARY JURISDICTION UPON THE BOARD
TO MAKE PARAGRAPH 2 OF ORDER NO. 45427.

The relevant provisions of Sections 255 and 256 are as follows:

“ 255. The railway of the company may, if leave therefor is
first obtained from the Board as hereinafter authorized, but shall
not without such leave, be carried upon, along or across any existing
highway : Provided that the compensation, if any, payable by the
company to adjacent or abutting landowners shall be determined
under the arbitration sections of this Act in so far as such sections
are applicable, and provided that the Board shall not grant leave to
any company to carry any street railway or tramway, or any railway
operated or to be operated as a street railway or tramway, along any
highway which is within the limits of any city or incorporated town,
until the company has first obtained the consent therefor by a by-law
of the municipal authority of such city or incorporated town; and
provided that where leave is obtained to carry any railway along a
highway the Board may require the company to make compensation
to the municipality if the Board deems proper, said compensation
to be determined under the arbitration sections of this Act, in so far
as such sections are applicable. (20-21 George V, C. 36, S. 2.)

“ 2. The company shall, before obstructing any such highway by
its works, turn the highway so as to leave an open and good passage
for carriages, and, on completion of the works, restore the highway
to as good a condition as nearly as possible as it originally had.

‘3. Nothing in this section shall deprive any such company of
rights conferred upon it by any Special Act of the Parliament of
Canada, or amendment thereof, passed prior to the twelfth day of
March, one thousand nine hundred and three. 1919, c. 68, s. 255.”

* 256. Upon any application for leave to construct a railway
upon, along or across any highway, or to construct a highway along
or across any railway, the applicant shall submit to the Board a plan
and profile showing the portion of the railway and highway affected.

‘“ 2. The Board may, by order, grant such application in whole
or in part and upon such terms and conditions as to protection, safety
and convenience of the public as the Board deems expedient, or may
order that the railway be carried over, under or along the highway,
or that the highway be carried over, under or along the railway,
or that the railway or highway be temporarily or permanently
diverted, or that such other work be executed, watchmen or other
persons employed, or measures taken as under the circumstances
appear to the Board best adapted to remove or diminish the danger
or obstruction, in the opinion of the Board, arising or likely to arise
in respect of the granting of the application in whole or in part in
connection with the crossing applied for, or arising or likely to arise
in respect thereof in connection with any existing crossing.”

10
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(a) Neither Section 255 nor Section 256 nor the Board’s jurisdiction
thereunder extend or apply to the Appellant or to its plant (supra, p. 82).

(b) Neither Section 255 nor Section 256 nor the Board’s jurisdiction
thereunder apply to the Respondent or to its works, because they are
inconsistent with the provisions of the following sections of the following
Acts, within the meaning of Section 17 of the Canadian National Railways
Act (supra, p. 83), viz.:

(i) Canadian National Railways Act, R.S.C. (1927), Ch. 172:

“8. 22. The Company shall not construct or operate its railway

along any highway, street or other public place without first obtaining
the consent, expressed by by-law, of the municipality having
jurisdiction over the said highway, street or other public place, and
upon terms to be agreed upon with such municipality.”

(ii) Expropriation Act, R.S.C. (1927), Ch. 64 :

8. 2. In this Act, unless the context otherwise requires,

“(d) ‘land’ includes all granted or ungranted, wild or
cleared, public or private lands, and all real property, mes-
suages, lands, tenements and hereditaments of any tenure, and
all real rights, easements, servitudes and damages, and all
other things done in pursuance of this Act, fof which
compensation is to be paid by His Majesty under this Act;

“(g) ‘public work’ or ‘public works’ means and
includes the dams, hydraulic works, hydraulic privileges,
harbours, wharfs, piers, docks and works for improving the
navigation of any water, the lighthouses and beacons, the
slides, dams, piers, booms and other works for facilitating the
transmission of timber, the roads and bridges, the public
buildings, the telegraph lines, Government railways, canals,
locks, dry-docks, fortifications and other works of defence,
and all other property, which now belong to Canada, and also
the works and properties acquired, constructed, extended,
enlarged, repaired or improved at the expense of Canada, or
for the acquisition, construction, repairing, extending,
enlarging or improving of which any public moneys are voted
and appropriated by Parliament, and every work required for
any such purpose, but not any work for which the money is
appropriated as a subsidy only;”

“S. 3. The Minister may by himself, his engineers, super-

intendents, agents, workmen and servants,

z G3975

(13

(b) enter upon and take possession of any land, real
property, streams, waters and watercourses, the appropriation
of which is, in his judgment, necessary for the use, construction,
maintenance or repair of the public work, or for obtaining
better access thereto;” -
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“(f) alter the course of any river, canal, brook, stream
or watercourse, and divert or alter, as well temporarily as
permanently, the course of any rivers, streams, railways,
roads, streets or ways, or raise or sink the level of the same, in
order to carry them over or under, on the level of, or by the
side of the public work, as he thinks proper; but before
discontinuing or altering any railway or public road or any
portion thereof, he shall substitute another convenient railway
or road in lieu thereof; and in such case the owner of such
railway or road shall take over the substituted railway or
road in mitigation of damages, if any, claimable by him under
this Act, and the land theretofore used for any railway or
road, or the part of a railway or road so discontinued, may be
transferred by the Minister to, and shall thereafter become
the property of, the owner of the land of which it originally
formed part;”

(iii) Canadian National Montreal Terminals Act, 19-20 Geo. V, Ch. 12:

Section 2 and Schedule, subsections (b) and (d), which authorized the
construction of the line, the crossing of St. Antoine Street therewith and the
construction of a grade separation therein (supra, p. 85).

Under the foregoing enactments the Respondent has, with regard to
the construction of the subway and works in question, the same rights and
powers as are accorded the Minister under the Expropriation Act. The
Minister requires no leave or approval of the Board to construct railways
across highways or grade separations at such crossings. The Respondent
therefore required no such leave or approval. The Board had no jurisdiction
whatsoever in respect of this crossing save to receive the crossing plans for
filing pursuant to Section 17 of the Canadian National Railways Act
(supra, p. 83).

6. SECTION 39 (1) OF THE RAILWAY ACT IS NOT APPLICABLE.

" Section 39 (1) provides as follows :

“ 39 (1). When the Board, in the exercise of any power vested
in it, in and by any order directs or permits any structure, appliances,
equipment, works, renewals, or repairs to be provided, constructed,
reconstructed, altered, installed, operated, used or maintained, it
may, except as otherwise expressly provided, order by what company,
municipality or person, interested or affected by such order, as the
case may be, and when or within what time and upon what terms
and conditions as to the payment of compensation or otherwise, and
under what supervision, the same shall be provided, constructed,
reconstructed, altered, installed, operated, used and maintained.”

(i) The Board had no jurisdiction to ‘ direct or permit ’ the construction
of the line in question, or the construction of the subway, or to permit the
construction of the said line across St. Antoine Street (supra, p. 89). This
was all authorized and permitted by Statute (supra, p. 85), which superseded
the powers (if any) of the Board.

10
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(ii) It is * otherwise expressly provided  that the Respondent shall
move such of the Appellant’s facilities as may be affected by the construction
of the said subway.

The construction of the viaduct and elevated railway of the Respondent
authorized by the Canadian National Montreal Terminals Act (ss. (b) of
Schedule, (supra, p. 86) is the construction of a new line of railway within the
meaning of Section 260 (1) of the Railway Act, as interpreted by Section 2(21)
thereof, and is treated as such by the Respondent in making their application
to the Board for leave to cross the highways therewith under Section 256 of
the Railway Act (Record, p. 430, 1. 5). See Board of Trade of Penticton, B.C.,
et al. v. Canadian National and Keitle Valley Ry. Cos., 36 C.R.C. 130.

Sections 2 (21) and 260 (1) of the Railway Act are as follows :

“2. In this Act, and in any Special Act as hereinafter defined,
in so far as this Act applies, unless the context otherwise requires,

“(21) ‘railway ’ means any railway which the company
has authority to construct or operate, and includes all
branches, extensions, sidings, stations, depots, wharves,
rolling stock, equipment, stores, property real or personal,
and works connected therewith, and also any railway bridge,
tunnel or other structure which the company is authorized to
construct; and, except where the context is inapplicable,
includes street railway and tramway;”

“260. In any case where a railway is constructed after the
nineteenth day of May, one thousand nine hundred and nine, the
company shall, at its own cost and expense, unless and except as
otherwise provided by agreement, approved by the Board, between
the company and a municipal or other corporation or person, provide,
subject to the order of the Board, all protection, safety, and
convenience for the public in respect of any crossing of a highway
by the railway.”

The moving of the Appellant’s plant as directed by paragraph 2 of
Order No. 45427 either is or is not part of the works which the said Order
purports to direct or permit to be done.

If it is part of the said works it must necessarily be part of the work of
constructing the subway on St. Antoine Street, because the moving of the
Appellant’s plant is only necessitated by the lowering of the street level,
which is incidental to the subway construction. The subway itself is for
the protection, safety and convenience of the public, and is a measure which
the Respondent must provide under Section 260 (1) of the Railway Act
(supra). If, therefore, the moving of the Appellant’s plant is part of the said
work, then it is itself a work for the protection, safety and convenience of
the public, and consequently under said Section 260 of the Railway Act this
work must be provided or done by the Respondent at its own expense.

If the moving of the Appellant’s plant is not part of the work authorized
by said Order No. 45427, then Section 39 (1) of the Railway Act (supra, p. 90)

M
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has no application at all, because this section only authorizes the Board to
direct a party interested or affected to do the works authorized by the Order.

There is a second provision to the contrary which deprives the Board
of jurisdiction under Section 39 (1). This provision is contained both in
Sections 162, 163 and 164 of the Railway Act, and in Section 3 of the
Expropriation Act. These sections are as follows :

RAILWAY ACT:

“ 162. The company may, for the purposes of the undertaking,
subject to the provisions in this and the Special Act contained

“(n) divert or alter the position of any water pipe, gas
pipe, sewer or drain, or any telegraph, telephone or electric
lines, wires or poles;

“163. The company shall restore, as nearly as possible, to its
former state, any river, stream, watercourse, highway, water pipe,
gas pipe, sewer or drain, or any telegraph, telephone or electric line,
wire or pole which it diverts or alters, or it shall put the same in such
a state as not materially to impair the usefulness thereof.

‘“164. The company shall, in the exercise of the powers by this
or the Special Act granted, do as little damage as possible, and shall
make full compensation, in the manner herein and in the Special Act
provided, to all persons interested, for all damage by them sustained
by reason of the exercise of such powers.”

EXPROPRIATION ACT:

‘8. The minister may by himself, his engineers, superintendents,
agents, workmen and servants,

“(g) divert or alter the position of any water-pipe, gas-
pipe, sewer, drain, or any telegraph, telephone or electric light
wire or pole.”

~ Since Parliament empowered the Respondent to do the work of moving

or altering the Appellant s plant without recourse to the Board, it was not
the intention of Parliament that the Board should have jurisdiction to order
changes in the Appellant’s telephone lines for railway purposes, or to order
the Appellant to make such changes. The only object which the Respondent
can have had in resorting to the Board for an Order directing the Appellant
to move its own plant instead of the Respondent doing the work itself under
Section 162 of the Railway Act or Section 3 of the Expropriation Act, was to
avoid liability for the expense and damage arising out of this work and to
try to saddle the Appellant with the costs and expenses thereof.

(c) Order No. 45427 (Record, p. 71) does not in fact order the Appellant
to provide, construct, reconstruct, alter, install, operate, use or maintain any
structure, appliances, equipment, works, renewals, or repairs which the
Board in the exercise of any power vested in it has directed or permitted to
be provided, constructed, reconstructed, altered, installed, operated, used
or maintained.

10
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The Appellant is not ordered to construct the Respondent’s viaduct or
elevated railway across St. Antoine Street, nor is it ordered or directed to
construct the subway under the said elevated railway line. All that the
Appellant is ordered to do is to move its own plant, and there is no
jurisdiction in the Board to so order.

(d) The Appellant is not a party interested or affected within the
meaning of Section 39 (1) of the Railway Act.

‘“ Section 39 does not indicate any criterion by which it may be
determined whether a person is interested in or affected by an Order
of the Railway Board. It does not even prescribe that the interest
must be beneficial or that the affection must not be injurious. The
topic has in a number of cases in the Canadian Courts been much
discussed but inevitably little elucidated. Where the matter is left
so much at large, practical considerations of common sense must be
applied, especially in dealing with what is obviously an administrative
provision.”

See Canadian Pacific Railway Company and others v. Toronto
Transportation Commassion ;

Toronto Transportation Commission v. Canadian National Railways,
1930 A.C. 686 at p. 697.

It is not contended that the railway and other works authorized by
Order No. 45427 will in any way confer any benefit or advantage upon the
Appellant or its telephone lines or plant (Record p. 68,1. 25). The Appellant
has not the slightest interest in the promotion of the Respondent’s project,
and it is quite immaterial to the Appellant whether it is carried out or not.
The Appellant’s plant creates no public danger whatsoever, and on
St. Antoine Street it is already placed underground. As it now stands, the
Appellant’s plant is wholly suitable, sufficient and satisfactory for the

Appellant’s service. Lhe Appellant makes no special use of the subway.

Its lines can be carried across a grade crossing just as well and as safely as
through a subway.

The removal or relocation of the Appellant’s plant is not part of the
general scheme evolved by the Respondent. Neither the Appellant’s
existing plant nor the proposed changes therein are shown in the
Respondent’s plan (Schedule 1), nor does the said scheme or plan make any
provision whatsoever therefor.

As is hereafter shown, the Appellant’s plant and its right to maintain
the same in its present locations is “‘land ” within the meaning of the
Railway Act. The Appellant is, therefore, in the identical position of the
owner of land abutting on a highway, part of whose land is being taken for
the purposes of a railway crossing. It would be absurd to hold that such
an abutting landowner is a party interested or affected so as to confer
jurisdiction upon the Board to order him to move or tear down his house,
or make excavation upon his land to permit of railway tracks being laid
across it, and to finance such work himself pending distribution of the costs.
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APPEAL None of the sections of the Railway Act, pursuant to which the Order

No. 2. gppealed from is made, extend or apply to the Appellant or to its plant

_— 1% pply 1% )

Inthe (supra,p.82). Howthen can it be said that the Appellantisa partyinterested
Supreme  or affected by an Order or by works which are made or constructed pursuant
Court of to legislation which by express terms does not extend or apply to the
Canada. Appeuant ?

No. 29 The Appellant is not a party interested or affected. It merely owns

Factum plant and land which must be acquired or moved to permit of railway works
of Bell being carried out, consequently the Board has no jurisdiction under
Telephone  Section 39 (1) of the Railway Act to make paragraph 2 of Order No. 45427. 10
mﬁzg" 7. THE APPELLANT’S PLANT AND ITS RIGHT TO MAINTAIN

THE SAME IN ITS EXISTING LOCATION IS “ LAND,” AN
“ INTEREST IN LAND ” OR AN “ IMMOVABLE.”

By its Special Act of Incorporation, 43 Victoria (1880), Ch. 67, S. 3
(Dom.), as amended by 45 Victoria (1882), Ch. 95, S. 2, the Appellant was
authorized to ¢ construct, erect and maintain its line or lines of telephone
along the sides of and across or under any public highways, streets, bridges,
watercourses or other such places,” etc. (Record, p. 416, 1. 33.)

The said Aet conferred statutory rights upon the Appellant :

City of Toronto v. Bell Telephone Co. (1905), A.C. 52. 20

The Appellant’s plant involved in this appeal was lawfully constructed
upon St. Antoine Street, in pursuance of its statutory powers (Record,
p. 66, L. 1), and a detailed description of the nature and extent thereof is
set forth in paragraphs 5 and 6 of the Statement of Facts (Record, pp. 66, 67).

The plant belonging to the Appellant, and its right to maintain the
same in the precise locations in which it now exists, are by their very
nature ‘“land” or *interests in land ” or “immovables ”” owned by the
Appellant, and in any event are “land ” within the meaning of that term
as defined by the Railway Act, Section 2 (15), and the Expropriation Act,
Section 2 (d), the English and French versions of which are as follows : 30

RAILWAY ACT, R.8.C. (1927), Ch. 170:

2. In this Act, and in any Special Act as hereinafter defined,
in so far as this Act applies, unless the context otherwise requires,

“(15) ‘lands’ means the lands, the acquiring, taking or
using of which is authorized by this or the Special Act, and
includes real property, messuages, lands, tenements and
hereditaments of any tenure, and any easement, servitude,
right, privilege or interest in, to, upon, under, over or in
respect of the same.”

“ 2. En la présente loi, ainsi qu’en toute loi spéciale ci-aprés 40
définie, en tant que la présente loi s’applique et a moins que le
contexte ne 8’y oppose, I'expression ;

“ (34) ‘terrains’ signifie les terrains dont la présente loi
ou Ja loi spéciale antorise I'acquisition, la prise de possession
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ou 'usage, et comprend des bien-fonds, dépendances, terrains, AreeaL
maisons et héritages de toute condition, ainsi que toutes No. 2.
servitudes actives ou passives, tous droits, priviléges ou

intéréts existant dans, sous, ou sur ces terrains, ou a leur ng,gsw

égard.” Court of
EXPROPRIATION ACT, R.S.C. (1927), c. 64: Canada.
2. In this Act, unless the context otherwise requires, No. 29.

“(d) ‘land’ includes all granted or ungranted, wild or (F)‘fa,th:ﬁn

cleared, public or private lands and all real property, Telephone
10 messuages, lands, tenements and hereditaments of any tenure, Company—
and all real rights, easements, servitudes and damages, and continued.
all other things done in pursuance of this Act, for which
compensation is to be paid by His Majesty under this Act;

“ 2. En la présente loi, & moins que le contexte ne s’y oppose,
Pexpression;

“ (i) ‘terrains’ et ¢ immeubles’ comprend toutes terres
concédées ou non concédées, incultes ou défrichées, publiques
ou privées, ainsi que toutes propriétés immobiliéres, maisons
et dépendances, terres, tenements et héritages de toute tenure,

20 et tous droits réels, servitudes, dommages-intéréts et toutes
autres choses faites conformément a la préseute loi, pour
lesquelles Sa Majesté peut avoir a payer une indemnité sous
Pautorité de la présente loi” ;

Consumers’ Gas Company of Toronto v. City of Toronto, 27 S.C.R. 453;

City of Toronto v. Consumers’ Gas Company, 1916 (2), A.C. 618;

Montreal Light, Heat & Power Cons. v. City of Westmount (1926),
S.C.R. 515;

Re Ottawa Gas Co. and City of Ottawa, 48 O.L.R. 130;

Montreal Light, Heat & Power Cons. v. City of Outremont (1930),

30 R.J. 49 K.B. 456;

See also Kolodzi and Deiroit and Windsor Subway Co. (1930), 65 O.L.R.
398; affirmed S.C.C. (1931), 3 D.L.R. 337;

Ruel v. The King, 38 D.L.R. 613;

Calgary Gas and Water Works Co. v. City of Calgary, 2 Terr. L.R. 449;

The King v. Birchdale Lid., 16 Ex. C.R. 375.

The Appellant can only be lawfully deprived of its said ‘““lands” or
‘ interests in lands” by expropriation proceedings lawfully taken or by the
Respondent proceeding under Sections 162, 163 and 164 of the Railway
Act or Section 3 of the Expropriation Act (supra, p. 92).

40 Quebec Civil Code, Art. 407 :

*“ No one can be compelled to give up his property, except for
public utility and in consideration of a just indemnity previously
paid.”
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See Mignault upon this Article, Vol. 2, p. 468. See also:
Jones v. Atlantic and North West Ry. Co. (1903), R.J. 12 K.B. 392;
Corporation of Parkdale v. West, 12 A.C. 611, Law Times, 57 N.S. 602.

8. PARAGRAPH 2 OF ORDER NO. 45427 HAS THE EFFECT
OF DEPRIVING THE APPELLANT OF ITS “LANDS.”

If the Appellant moves its plant on St. Antoine Street in compliance
with paragraph 2 of Order No. 45427, the grade of the said street will be
lowered by the construction of the subway therein below the present location
of the Appellant’s underground conduits, necessitating their being placed
at a lower level under the street (Record, p. 68, 1. 33). The Appellant will,
therefore, be deprived of the right to maintain its said conduit system in
the location in which it now stands.

The said underground conduit system of the Appellant cannot be
moved without being broken up and destroyed (Record, p. 66, 1. 28).

Paragraph 2 of Order No. 45427 directs the Appellant to move its
plant which necessitates complete destruction thereof in order to get it
out of the way to permit the Respondent to take and use the space now
occupied thereby for the construction of the subway. This is a taking of
the Appellant’s lands, which can only be effected by expropriation.

City of Toronto v. Consumers’ Gas Co. (1916), 2 A.C, 618;
Re Ottawa Gas Co. and City of Ottawa, 48 O.L.R. 130;
Ruel v. The King, 38 D.L.R. 613;

The King v. Birchdale Lid., 16 Ex. C.R. 375.

9. THE BOARD HAS NO JURISDICTION TO MAKE ANY
ORDER DEPRIVING THE APPELLANT OF LANDS OR WHICH
IS TANTAMOUNT TO THE EXPROPRIATION THEREOF.

By Section 17 of the Canadian National Railways Act (supra, p. 83),
neither the provisions of the Railway Act relating to the expropriation of
lands nor any jurisdiction which the Board may have by virtue thereof,
apply to the Respondent.

Boland v. C.N.R. (1926), 4 D.L.R. 193 at p. 200.

The Respondent’s power to take lands is conferred upon it by the
Canadian National Railways Act, R.S.C. (1927), C. 172, and the procedure
therein provided must be strictly followed. Where the Respondent requires
to take land, it merely deposits a plan under the Expropriation Act, as
made applicable to the Respondent, and thereupon the lands become vested
in the Respondent. If any resistance is offered to the Respondent taking
immediate possession of the lands, Section 22 (1) of the Expropriation Act
affords the remedy. The relevant provisions of the Canadian National
Railways Act and of the Expropriation Act are as follows :

Canadian National Railways Act, R.S.C. (1927), C. 172 :
Section 17 (2), as amended by 19-20 Geo. V, C. 10, S. 2:
“ (a) All the provisions of the Expropriation Act, except where
inconsistent with the provisions of this Act, shall apply mutatis
mutandis to the Company ;

10

20
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“(b) Any plan deposited under the provisions of the Expropria- Arerar
tion Act may be signed by the Minister of Railways and Canals on No. 2.
behalf of the Company, or by the President or any Vice-President of =

the Company ; no description need be deposited ; Si ;f:‘ﬂ‘w

“ (c) The land shown upon such plan so deposited shall thereupon ~ ourt of
be and become vested in the Company, unless the plan indicates Ca_":_da'
that the land taken is required for a limited time only or that a o, 29,
limited estate or interest therein is taken; and by the deposit in Factum

such latter case the right of possession for such limited time or such of Bell

10 limited estate or interest shall be and become vested in the Telephone
Company ; Company—
pany ; continued,

‘“ (d) The compensation payable in respect of any lands or
interests therein taken by the Company under the provisions of the
Expropriation Act as made applicable to the Company by this Act
shall be ascertained in accordance with the provisions of the
Expropriation Act, and for that purpose the Exchequer Court shall
have jurisdiction in all cases relating to or arising out of any such
expropriation or taking and may make rules and regulations governing
the institution, by or against the Company, of judicial proceedings

20 and the conduct thereof: Provided that such compensation may,
in any case where the offer of the Company does not exceed two
thousand five hundred dollars, be ascertained under the provisions
of the Railway Act, beginning with notice of expropriation to the
opposite party. The amount of any judgment shall be payable by
the Company.”

Expropriation Act, R.S.C. (1927), C. 64:
Section 22:

“ If any resistance or opposition is made by any person to the
minister, or any person acting for him, entering upon and taking
30 possession of any lands, a judge of the Court, or any judge of any
superior court may, on proof of the execution of a conveyance of
such lands to His Majesty, or agreement therefor, or of the depositing
in the office of the registrar of deeds of a plan and description thereof
as aforesaid, and after notice to show cause given in such manner
a8 he prescribes, issue his warrant to the sheriff of the district or
county within which such lands are situate directing him to put
down such resistance or opposition, and to put the minister, or
some person acting for him, in possession thereof.”

The foregoing statutory provisions confer no jurisdiction upon the

40 Board in matters of expropriation or of obtaining possession of lands. The

Board cannot make Orders dispensing with the taking of proper expropriation

proceedings, nor can it determine the compensation to be paid for the lands

taken, nor can it order the owner thereof to vacate and deliver them up to
the Respondent.

s G 39% N
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100. THE BOARD HAD NO JURISDICTION TO MAKE
PARAGRAPH 2 OF ORDER NO. 45427 EX PARTE.

The Board of Railway Commissioners for Canada was constituted a
court of record with full jurisdiction and power to inquire into, hear and
determine all matters which may properly be brought before it. Subject,
therefore, to the exceptions hereinafter dealt with, there must be a hearing
by the Board of all matters brought before it, and all parties to such
proceedings are entitled to a full opportunity to present and argue their
case before the Board at such hearing before any Order concerning them is
made. In-support of this contention the Appellant relies upon the following
sections of the Railway Act, R.S.C. (1927), C. 170:

“9, There shall be a commission, known as the Board of
Railway Commissioners for Canada, consisting of six members
appointed by the Governor in Council.

‘(2) Such commission shall be a court of record, and have
an official seal which shall be judicially noticed.”

“18. The Board may hold more than one sitting at the same
time, and, whenever circumstances render it expedient to hold a
gitting elsewhere than in Ottawa, may hold such sitting in any part
of Canada.”

“19. The commissioners shall sit at such times and conduct
their proceedings in such manner as may seem to them most
convenient for the speedy despatch of business.

“(2) They may, subject to the provisions of this Act, sit either
together or separately, and either in private or in open court:
Provided that any complaint made to them shall, on the application
of any party to the complaint, be heard and determined in open
court.”

‘“33. The Board shall have full jurisdiction to inquire into,
hear and determine any application by or on behalf of any party
interested,

“ (a) complaining that any company, or person, has
failed to do any act, matter or thing required to be done by
this Act, or the Special Act, or by any regulation, order or
direction made thereunder by the Governor in Council, the
Minister, the Board, or any inspecting engineer or other lawful
authority, or that any company or person has done or is
doing any act, matter or thing contrary to or in violation of
this Act, or the Special Act, or any such regulation, order or
direction; or

“ (b) requesting the Board to make any order, or give
any direction, leave, sanction er approval, which by law it is
authorized to make or give, or with respect to any matter, act
or thing, which by this Act, or the Special Act, is prohibited,
sanctioned or required to be done.
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(2) The Board may order and require any company or person
to do forthwith, or within or at any specified time, and in any
manner prescribed by the Board, so far as is not inconsistent with
this Act, any act, matter or thing which such company or person
is or may be required to do under this Act, or the Special Act, and
may forbid the doing or continuing of any act, matter or thmg
which is contrary to this Act, or the Special Act; and shall for the
the purposes of this Aot have full jurisdiction to hear and determine

- all matters whether of law or of fact.”

* 36. The Board may, of its own motion, or shall, upon the
request of the Minister, inquire into, hear and determine any
matter or thing which, under this Act, it may inquire into, hear
-and determine upon app]ication or complaint, and with respect
thereto shall have the same powers as, upon any application or
_complaint, are vested in it by this Act.”

“57. Unless otherwise provided, fifteen days’ notice of any
application to the Board, or of any hearing by the Board, shall be
sufficient : Provided that the Board may in any ease direct longer
notice or allow notice for any period less than fifteen days.”

No hearing was had before the Board in respect of the Respondent’
application which resulted in the making of Order No. 45427 now in appeal
(Record p- 69, 1. 14).
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-The Appellant was served with a.copy of the Respondent’s Application

to the Board herein (Record, p. 70) on or about April 22nd, 1930, and on
April 28th, 1930, mailed its Answer (Record, p. 71) to the Secretary of the
Board requesting a formal hearing of the said Application (Record, p. 69,
1. 1). On May 5th, 1930, the Respondent filed its Reply (Record, p. 71) to
the Appellant’s said Answer, and on May 8th, 1930, the Appellant filed a
further Answer (Record, p. 71) to the Respondent’s said Application (Record,
p- 69, 1. 8). No further proceedings were taken by either of the parties
hereto, and, on September 9th, 1930, without notice to the Appellant and
without granting any hearing, the Board made Order No. 45427 (Record,
p: 71) now in appeal, granting the Respondent’s said Application (Record,
p. 69, 1. 14).

The only cases in which the Board may exercise its jurisdiction and
powers without hearing all parties to the Application are those which come
within the scope of Sections 47 and 59 of the Railway Act, R.S.C. (1927),
C 170, which are as follows :

“47. The Board may, if the special circumstances of any case
so. require, make -an interim ex parte -order authorizing, requiring
or forbidding anything to be done which the Board would be
empowered, on application, notice and hearing to authorize, require
or forbid ; but no such interim order shall be made for any longer time
than the Board may deem necessary to enable the matter to be heard
and determined.”

N¢

4
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APPEAL “59. Except as herein otherwise provided, when the Board
N_‘_’;_2' is authorized to hear an application, complaint or dispute, or make
In the any order, upon notice to the parties interested, it may, upon the
Supreme ground of urgency, or for other reason appearing to the Board to
Court of be sufficient, notwithstanding any want of or insufficiency in such
Conada. notice, make the like order or decision in the matter as if due notice
No. 29 had been given to all parties; and such order or decision shall be
Factum as valid and take effect in all respects as if made on due notice.
of Bell “ 2, Any company or person entitled to notice and not sufficiently
g:llzphm‘:_ notified may, at any time within ten days after becoming aware of 10
m‘-m of such order or decision, or within such further time as the Board

may allow, apply to the Board to vary, amend or rescind such order
or decision, and the Board shall thereupon, on such notice to other
parties interested as it may in its discretion think desirable, hear
such application, and either amend, alter or rescind such order or
decision, or dismiss the application, as may seem to it just and right.”

This case does not come within the scope of either of the said sections
for the following reasons :

As to Section 47 :

(a) There were no special circumstances requiring an interim 20
ex parte Order. The Respondent’s Application was before the Board
from April 21st, 1930 (the date thereof), until September 9th, 1930
(the date of Order No. 45427), or for 141 days, which afforded an
ample opportunity to proceed regularly and to permit of a hearing
of the Application being had.

(b) The Order was wholly unnecessary (supra, pp. 89-90).

(c) The Order is not an “ interim ” Order at all, but by its
very terms is final. It deprives the Appellant of its rights, and
compliance therewith would result in the complete destruction of the
Appellant’s property (supra, p. 96), and it contains no provision for 30
compensation being paid to the Appellant.

(d) The Order does not provide that it shall not be effective
“ for any longer time than the Board may deem necessary to enable
the matter to be heard and determined.”

As to Section 59 :

(a) There was no ground of urgency or other (i.e., similar)
reason appearing to the Board to be sufficient which would justify
the making of Order No. 45427 ex parte. As already stated (supra),
the Application was before the Board for 141 days before the Order
was made. The Application itself (Record, p. 70) contains no grounds 40
of urgency nor does it request the Board to proceed ex parte.

(b) The Order was wholly unnecessary (supre, p. 90).

(c) It is only  interim ’ Orders which can be made under
Section 59, and this must necessarily be so by reason of the provisions
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of Sub-section (2) thereof, because any person entitled to notice Arpas
may demand as of right a re-hearing of the Application. As above No. 2.
stated (supra), Order No. 45427 is not an * interim ’ but is a final I the
Order.

(d) In any event, under Section 59 (2) of the Railway Act, the %’;ﬁ’;ﬁ’;‘;
Appellant was entitled to a hearing. Canada.

No. 29.
CONCLUSION. Ffatheuﬁn
Upon the grounds and for the reasons above set forth the Appellant oTelephone

submits that the Board of Railway Commissioners for Canada had no Company—
10 jurisdiction to make paragraph 2 of Order No. 45427, and that this appeal continued.
should be allowed with costs.
PIERRE BEULLAC,

Counsel for the Appellant,
The Bell Telephone Company of Canada.

No. 30. . No. 30.f
Factam of Canadian National Railways. Cootum o
National
IN THE SUPREME COURT OF CANADA. Railways.
ON APPEAL FROM THE BOARD OF RAILWAY COMMISSIONERS FOR

CANADA,

20 IN THE MATTER OF the Application of the Canadian National Railways
for an Order under Section 256 of the Railway Act, for authority to
construct a subway on St. Antoine Street, in the City of Montreal,
as shown on General Plan YIA 31.10.4 dated August 16th, 1930, and
filed with the Board under File No. 9437.319.13.

Between
THE BELL TELEPHONE COoMPANY OF CANADA - - Appellants
and
THE CANADIAN NATIONAL RarLways - - - Respondents.

PART I.—STATEMENT OF FACTS.

30 This is an appeal by leave granted by the Honourable Mr. Justice
Rinfret from Order No. 45427 of the Board of Railway Commissioners for
Canada, hereinafter called The Board, dated 9th September 1930 in so far
as the said Order directs the appellants to move such of their utilities as
may be affected by the construction of a subway at St. Antoine Street,
Montreal, as and when required to do so by the Chief Engineer, Operating
Department, of the Canadian National Railways, upon the ground that



102

Aremar  the Board of Railway Commissioners for Canada is without jurisdiction to
No. 2. make the said Order as directed against the said appellants, or in any
I event to make the said Order ex parte and without notice to the said
In the
8 appellants. . o
Court of St. Antoine Street is a highway extending in an Easterly and Westerly
Canada.  direction through the Southerly section of the City of Montreal as shown in
——  part on the plan YIA 31.10.4 filed by the respondents with their application
F ‘Nﬁ‘;mm-f to the Board for authority to construct a subway at the said street. There
C:gadim: was no such subway in existence at the said street at the date of the said
National  Order.
Railways— At the date of the said Order the appellants had certain utilities located
continued.  wypon, over and under the said highway.

For many years the Board has given consideration to the question of
level crossings of the Canadian National Railways in the City of Montreal.
Prior to the War the Grand Trunk Railway Company, in conjunction with
the City of Montreal and The Board, had made a study of the situation
affecting principally the separation of grades between Bonaventure Station
and Victoria Bridge and Turcot, and had developed a plan involving the
raising of the tracks of the railway company in this area to a sufficient
extent to permit vehicular traffic to pass underneath the railway facilities.
This plan involved the construction of a new passenger station upon the site
of Bonaventure Station. These proceedings died down during the period of
the War.

In the year 1927 the matter was again revived by The Board and on
27th May, 1927, a judgment of The Board was issued, shown at Record,
page 429. ’ ‘

The judgment in question provides that these matters be referred for a
report to the Chief Engineer of The Board, who, by Order No. 39079, dated
27th May, 1927, was appointed and directed to make a full inquiry and
report to The Board upon the whole situation of level crossings in Montreal,
from Bonaventure Station West and from Moreau Street Station East, and
to evolve a scheme for the consideration of The Board (Record, p. 429). No
complete report covering the whole situation has yet been made by the
said Chief Engineer, but he has made certain reports including one with
regard to the subway in question herein. .

A study of the whole Canadian National Railways situation in Montreal
was undertaken by the Railway Company, and a comprehensive scheme
evolved for readjusting its terminal facilities in the said City and minimizing
the danger to the public at level crossings. The site of the tunnel terminal on
Lagauchetiere Street was decided on for a passenger station. Up to that
time the use of the site on Lagauchetiere Street for a passenger station had
not been contemplated in the proceedings before The Board. The services
of Mr. Frederick R. Palmer, an eminent British engineer, were engaged by
the Government to study and report upon the whole terminal situation in
:Montreal. Subsequent to Mr. Palmer’s report and by Act of the Parliament
of Canada chapter 12 of the Statutes of 1929, the Canadian National Railway
Company was given power to construct and complete the works described
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in the schedule to the said Act at and in the vicinity of Montreal; and
pursuant to the provisions of the said Act, the Governor-in-Council, by
Order-in-Council P.C. 1197, dated 2nd July, 1929, approved General Plan
No. DC310-0, 0-63.1. (Record schedule 5). General Plans WIA 19.14.1
and WIA 19.15.1 dated 17th January, 1930, showing inter alia a crossing
of the street in question herein by the respondents’ tracks at a point where
no such crossing previously existed from Victoria Bridge to the site of the
tunnel terminal on Lagauchetiere Street, were, upon the application of the
Railway Company and the recommendation of its Chief Engineer, approved
by The Board by Order No. 44433 dated 13th March, 1930.

‘The said Order No. 44433 directed that detailed plans of individual

grade separations be served upon the City of Montreal, and submitted for
approval of The Board, the question of the division of the cost of the work
being, by the said Order, reserved for further consideration of The Board.
_ On 21st April, 1930, in pursuance of the provisions of the said Order
No. 44433, the respondents made a further application to The Board for
approval of a detailed plan number YIA 31.10.4 for carrying its tracks
across St. Antoine Street upon a grade separation by constructing a subway
in St. Antoine Street, and for an Order directing the appellants and others
to move such of their utilities as are affected by the construction of the
subway, as and when requested to do so by the Chief Engineer, Operating
Department, Canadian National Railways, all questions of cost to be
reserved for further consideration by The Board.

The appellants were served with a copy of the last named application on
or about 22nd April, 1930, and on 28th April, 1930, mailed their answer
thereto to the Secretary of The Board, requesting a formal hearing of the
said application. On 5th May, 1930, the respondents filed their reply to
such answer. On the 8th May, 1930, the appellants filed a further answer to
such application, again requesting a hearing thereon.

On 9th September, 1930, without granting any hearing, the Board
made the above Order No. 45427.

PART IL.—ERRORS IN THE ORDER APPEALED FROM.

The respondents submit that the Board had jurisdiction to make the
order appealed from and that the same should be affirmed.

PART III.—ARGUMENT.

The subway referred to in the Order appealed from, and all things to be
done in connection therewith, including procedure, were incidental to and
parts of a comprehensive scheme initiated by the Board, as appears from
its ‘Order and judgment of 27th May 1927, for the protection, safety and
convenience of the public, and approved by Parliament, and including,
among other things, the elimination of passenger traffic from Bonaventure
Station to Turcot and from Moreau Street Station Easterly, the diversion
of such passenger traffic to lines skirting the City of Montreal at the North
and: converging at the present tunnel station at Lagauchetiere Street, the
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establishment of terminal facilities at the site of the said tunnel station,
the construction of a viaduct and elevated railway between Inspector and
Dalhousie Streets, and St. David’s Lane and Nazareth Street to near
Wellington Street, and thence along Wellington Street to Point St. Charles
Yard and Victoria Bridge, crossing over existing streets, including St.
Antoine Street, and the providing of a grade separation by means of elevated
or depressed or underground tracks, or streets, between St. Henri and Point
St. Charles, the latter including, among other streets, d’Argenson Street.

The constitution and powers of the respondents are set forth in The
Canadian National Railways Act, being chapter 172 of the Revised Statutes
of Canada 1927, as amended by chapter 10 of the Statutes of Canada 1929,
and under the said Act as amended the respondents had power to do the
things mentioned in the preceding paragraph, upon securing approval of
the Governor-in-Council, sanction as to location by the Minister of Railways
and Canals, and authority by Parliament for the necessary expenditure or
the guarantee of an issue of securities.

The Canadian National Montreal Terminals Act 1929, being chapter 12
of the Statutes of Canada 1929 was an Enabling Act, passed for the purpose
of providing parliamentary authority for such expenditure and guarantee
of securities, as applied to the scheme above referred to.

The powers and jurisdiction of the Board are set out and defined in The
Railway Act, chapter 170 of the Revised Statutes of Canada 1927, and,
unless otherwise specified, the sections hereinafter referred to are sections
of the Railway Act.

By s. 33, sub-s. 1, the Board has jurisdiction to inquire into, hear and
determine any application by or on behalf of any party interested . . . .
(b) requesting the Board to make any order or give any direction, leave,
sanction or approval, which by law it is authorized to make or give, or with
respect to any matter, act or thing, which by this Act, or the Special Act is
prohibited, sanctioned or required to be done. By sub-s. 2 it may order and
require any Company or person to do forthwith, or within or at any specified
time, and in any manner to be prescribed by the Board, so far as is not
inconsistent with this Act, any act, matter or thing which such Company
or person is or may be required to do under this Act or the Special Act . . ..
and shall for the purposes of this Act have full jurisdiction to hear and
determine all matters whether of law or fact. By sub-s. 5 the Board’s
decision as to whether any company, municipality or person is or is not a
party interested within the meaning of this section shall be binding and
conclusive upon all companies, municipalities and persons.

Sec. 34 empowers the Board to make orders with respect to any matter,

10

act or thing which by the Act is sanctioned, required to be done or pro-

hibited, and generally for carrying the Act into effect and for exercising
any jurisdiction conferred upon it.

Under sec. 35 the Board may, of its own motion, . . . inquire into, hear
and determine any matter or thing, which under this Act, it may inquire
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into, hear and determine upon application or complaint, and with respect
thereto shall have the same powers as, upon any application or complaint,
are vested in it by this Act.

By sec. 37 any power or authority vested in the Board may, although
not so expressed, be exercised from time to time, or at any time, as the
occasion may require.

By sec. 256 in the case of a new highway crossing and by sec. 257 in the
case of an existing highway crossing, the Board is authorized to make such
orders as it deems expedient, as to the protection, safety and convenience
of the public.

By sec. 259 the Board is authorized to order what portion, if any, of
cost is to be borne respectively by the company, municipal or other corpora-
tion or person in respect of any order made by the Board under any of the
last three preceding sections, and such order shall be binding on and enforce-
able against any railway company, municipal or other corporation or person
named in such order, and it is submitted that it is immaterial, in view of the
provisions above recited, whether the highway crossing is new or already in
existence.

By sec. 39 (1) when the Board in the exercise of any power vested in it,
in and by any order directs or permits any structure, appliances, equipment,
works, renewals or repairs to be provided, constructed, re-constructed,
altered, installed, operated, used or maintained, it may, except as otherwise
expressly provided, order by what company, municipality or person, in-
terested or affected by such order as the case may be, and when or within
what time and upon what terms and conditions as to the payment of com-
pensation or otherwise, and under what supervision, the same shall be
provided, constructed, re-constructed, altered, installed, operated, used
and maintained. Under sub-s. 2, the Board may, except as otherwise
expressly provided, order by whom, in what proportion, and when, the cost
and expenses of providing, constructing, re-constructing, altering, installing
and executing such structures, equipment, works, renewals or repairs, or of
the supervision, if any, or of the continued operation, use or maintenance
thereof, or of otherwise complying with such order shall be paid.

If an order can be supported under sec. 39, it is unnecessary to consider
whether it could also be supported under other sections of the Act.

Toronto Ry. Co. v. Toronto City—(1) (1920) A.C. 426, 437.

In view of the attitude taken by the appellants, they cannot be heard to
say that they are not interested or affected by the order in question. The
question whether or not they were benefited by the execution of the works
in question is not material to the question of the jurisdiction of the Board.
They could competently be required to contribute to the cost of such works,
and the propriety of requiring them to do so and the extent of the contribu-
tion ordered are not matters for review by the Court.
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Arpea  C.P.R. et al v. Toronto Transportation Commission et al and Toronto Trans

No. 2. portation Commission v. C.N.R. et al—1930 A.C. 686.
In the In the order appealed from, the Board has exercised the jurisdiction
%%':; given to it under sec. 39 in :
Canada. 1. Ordering by whom, namely the appellants, the utilities
— should be moved. Such order is not only in accordance with jurisdic-
- No. 30. tion, but also in accordance with common sense. It would obviously
O“ct“m]. m‘l’f be foolish to authorize any party unfamiliar therewith to interfere
National with such utilities.
%Wz;—- 2. Directing when and within what time the removal of such
N .

utilities should be carried out, namely : as and when required to do
so by the Chief Engineer, Operating Department, of the respondents.

3. By reserving all questions of costs, which would include
consideration of payment of compensation and the proportion of
such costs to be paid by all parties.

In the case above referred to in 1930 Appeal Cases, it is remarked, in
connection with sec. 39, that the case was not ‘ otherwise provided for in
the Act,”? and the respondents submit that the same remark applies in this
case.

The appellants are not the owners of land or of any interest in land
which is subject to expropriation. In view of the provisions of the Canadian
National Railways Act, as amended by chapter 10 of the Statutes of Canada
1929, the expropriation provisions of The Railway Act are not applicable to
the respondents, and there is no provision in the said Acts for the expropria-
tion of a highway or of any interest therein.

There are a number of sections of The Railway Act under which the
party by whom work shall be done or costs shall be borne are expressly
provided, such as sections 185, 251-(6) and 260, but there is nothing in the
Act inconsistent with the applicability of the provisions of sec. 39 to the
situation in question herein.

Apart from the foregoing it may be pointed out that if any compensation
is payable to the appellants, the ascertainment and payment thereof are not
pre-requisite to the immediate exercise by the Board of its jurisdiction under
sec. 39, but merely matters which may be taken into consideration by the
Board in finally apportioning the cost of the work, which has been reserved.

As to the contention that the order appealed from was made ex parte
or without notice to the appellants, the respondents deny that it was
made either ex parte or without notice to the appellants. The appellants
were served with the respondents’ application for the said order and had
and took the opportunity of replying to the same.

Under the provisions of sec. 39, the Commissioners may sit at such
times and conduct their proceedings in such manner as may seem to them
most convenient for the speedy despatch of business, and they may,
subject to the provisions of the Act sit either together or separately, and
either in private or in open Court.

10
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The only exception to these provisions is that any complaint made
to them shall, on the application of any party to the complaint, be heard
and determined in open Court.

The application for the order in question was not a
within the meaning of sec. 19.

‘ complaint

The Honourable Mr. Justice Rinfret in his reasons given in disposing
of an application for leave to appeal in

City of Montreal v. Canadian National Railways

on or about the 26th day of February 1931, says in part:

“ A reference to section 33 of the Railway Act will, I think,
show the true meaning of the word * complaint” in section 19.

Section 33 provides that :

The Board shall have full jurisdiction to inquire into, hear and
determine any application by or on behalf of any party interested.

(a) complaining that any company, or person, has failed to do
any act, matter or thing required to be done by this Act,
or the Special Act, or by any regulation, order or direction
made thereunder by the Governor in Council, the Minister,
the Board, or any inspecting engineer or other lawful
authority, or that any company or person has done or is
doing any act, matter or thing contrary to or in violation
of this Act, or the Special Act, or any such regulation,
order, or direction; or

(b) requesting the Board to make any Order, or give any direction,
leave, sanction or approval, which by law it is authorized
to make or give, or with respect to any matter, act or
thing, which by this Act, or the Special Act, is prohibited,
sanctioned or required to be done.

The application of the Canadian National Railway Company
was not an application complaining of anything in the sense of
subparagraph (a) of Section 33, but an application requesting the
Board to give its approval to a plan and profile in the sense of sub-
paragraph (b) of Section 33.

In point of law, therefore, it was not a complaint within the
meaning of the provisions of section 19; but it was a case where
the Commissioners were at liberty to sit at such times, either in
private or in open court, and to conduct their proceedings in such
manner as they deemed convenient.”

The respondents submit :

(1) That so far as the general jurisdiction of the Board is
concerned, there is nothing in principle to distinguish this case from
numerous other cases decided by the Judicial Committee of the
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Privy Council, and by this Court, in which such jurisdiction has
been affirmed.

(2) That, while the practice and procedure of the Board have
been correct, an appeal on a mere question of practice and procedure
i8 not one which this Court will, under its established jurisprudence,
entertain.

(3) That the appeal should, therefore, be dismissed with costs.

Copies of The Railway Act and other relevant legislation will be
furnished for use on the argument of this appeal.

A. FRASER,
of Counsel for the Respondents.

No. 31.
Formal Judgment.

IN THE SUPREME COURT OF CANADA.

ON APPEAL FROM THE BOARD OF RAILWAY COMMISSIONERS FOR CANADA.
Tuesday the 1st day of March, A.D. 1932.

Present : The Right Honourable F. A. Anerin, C.J.C., P.C.
The Right Honourable Mr. Justice Durr, P.C.
The Honourable Mr. Justice RINFRET.
The Honourable Mr. Justice LAMONT.

IN THE MATTER OF the Application of the Canadian National Railways
for an Order under Section 256 of the Railway Act, for authority
to construct a subway on St. Antoine Street, in the City of Montreal,
as shown on General Plan YIA 31.10.4, dated August 16th, 1930,
and filed with the Board under File No. 9437.319.13.

BETWEEN
THE BELL TELEPHONE COMPANY OF CANADA Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent.

10

The Appeal of the above named appellant from Order No. 45427 of 30

the Board of Railway Commissioners for Canada dated the 9th day of
September, A.D. 1930, in the above matter, having come on to be heard
before this Court on the 26th and 27th days of October, in the year of
Our Lord one thousand nine hundred and thirty-one, constituted as above
with the addition of the Honourable Mr. Justice Newcombe, C.M.G., since
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deceased, in the presence of Counsel as well for the appellant as for the Arpraw
respondent, whereupon and upon hearing what was alleged by Counsel No. 2.

aforesaid, this Court was pleased to direct that the said appeal should stand In the
over for Judgment, and the same coming on this day for Judgment, Su;,em

THIS COURT DID ORDER AND ADJUDGE that the said appeal g"m“;f
should be and the same was dismissed, and that the said Order No. 45427 anacg.
of the Board of Railway Commissioners for Canada should be and the same No, 31.

was affirmed. t?‘orma,l
AND THIS COURT DID FURTHER ORDER AND ADJUDGE . gment,

that the said appellant should and do pay to the said respondent the costs 1932—con-
incurred by the said respondent in this Court. tinued.
(Sgd.) J. F. SMELLIE,
Registrar.

No. 32. No. 32.
Reasons for Judgment.
(a) AxerLn C.J.C.
(b) RINFRET J. (concurred in by Durr and Lamont JJ.)

(Same as No. 16 at p. 48.)
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APPEAL NO. 3.
d’ Argenson Street Subway.

In the Privy Council.

No. 61 of 1932.

ON APPEAL FROM THE SUPREME COURT OF
CANADA.

IN THE MATTER OF the Application of the Canadian National Railways
for an Order under Section 256 of the Railway Act for authority to
construct a subway at d’Argenson Street, in the City of Montreal,

10 between Point St. Charles and St. Henri, as shown on General Plan
YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETWEEN
THE MONTREAL LIGHT, HEAT & POWER
CONSOLIDATED - - - - - - - Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent.
No. 33. APPEAL
Statement of Facts. | No. &
20 1. d’Argenson Street is a highway extending in a northerly and Sta.}igl'niit

southerly direction through the southwesterly section of the City of of Facts.
Montreal, lying north of the limits of the City of Verdun, as shown on the
plan YIE 31.51.4 filed by the Respondents with their application to the
Board of Railway Commissioners for Canada, hereinabove referred to,
a copy of which said plan is attached hereto and marked as Schedule No. 1.

2. The said d’Argenson Street is crossed near the southerly end
thereof by the tracks of the Respondent, the Canadian National Railways,
upon a grade separation; the street passing under the tracks by means
of a subway created by depressing the level of the street below the general

30 level of the surrounding lands, and the railway tracks being carried over
the street upon a bridge at an elevation above general level of the surrounding
lands.
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3. The subway mentioned in paragraph 2 hereof was constructed
prior to, and was in existence at, the time when the Appellant constructed
its plant, hereinafter described, under d’Argenson Street, and the said
subway continues to exist as originally built, up to the present time, in
the location shown coloured in green upon the plan attached hereto as
Schedule No. 1.

4. The Appellant Montreal Light, Heat & Power Consolidated was
incorporated by Special Act of the Quebec Legislature, 6 George V,
Chapter 82, under the name of “The Civic Investment and Industrial
Company,” which name was changed to * Montreal Light, Heat & Power
Consolidated by the Act 8 George V, Chapter III. It is both a holding
and operating company, having power to enjoy and exercise the charter
powers of its subsidiary companies.

It took over the operations of Montreal Light, Heat & Power Company,
incorporated in 1901 (1 Edward VII, Chapter 66), which Company had
under its own charter (section 10) the right to * enter upon and construct
under and over streets and public highways, all such pipes, lines, conduits
and’ other constructions as may be necessary for the purposes of its
business.” ' ~

Montreal Light, Heat & Power Company had itself taken over the
property and franchise rights of ‘“ The Montreal Gas Company,” ‘“ Royal
Electric Company ”” and other subsidiaries with charters containing the
fullest powers in respect to laying of mains, conduits, transmission lines, etc.,
in the City of Montreal (vide Quebec Statutes incorporating the New City
Gas Co., 10-11 Victoria, Chapter 79, Section 13; Royal Electric Company,
61 Victoria, Chapter 66, Section 6; Standard Light & Power Company,
556-56 Victoria, Chapter 77, Sections 5 and 6, 56 Victoria, Chapter 73,
Section 6). The Charter Powers of the Appellant Company are not
contested.

5. Acting under the statutory authority conferred by the said Statutes
the Appellant, with the legal consent of the City of Montreal, constructed
and has since maintained a certain eight-inch gas main under the surface
of and within the limits of d’Argenson Street extending through the said
subway, said main being necessary for supplying gas to its subscribers in
the vicinity of d’Argenson Street and adjoining territory.

6. For many years the Board has given consideration to the question
of level crossings of the Canadian National Railways in the City of Montreal.
Prior to the War the Grand Trunk Railway Company, in conjunction
with the City of Montreal and the Board of Railway Commissioners
for Canada, had made a study of the situation affecting principally
the separation of grades between Bonaventure Station and Victoria
Bridge and Turcot, and had developed a plan involving the raising of
the tracks of the railway company in this area to a sufficient extent to
permit vehicular traffic to pass underneath the railway facilities. This
plan involved the construction of a new passenger station upon the site
of Bonaventure Station. These proceedings died down during the period
of the War.

10
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In the year 1927 this matter was again revived by the Board, and APPEAL
on the 27th day of May, 1927, a judgment of the Board was issued, which o 3
is reported in the Board’s Judgments, Volume 17, page 49, and a copy of p,. 33.
the said judgment is attached hereto as Schedule No. 2. Statement
The judgment in question provides that these matters be referred of Facts—
for a report to the Chief Engineer of the Board, who, by Order No. 39079, continued.
dated the 27th day of May, 1927, was appointed and directed to make
a full inquiry and report to the Board upon the whole situation of level
crossings in Montreal, from Bonaventure Station west and from Moreau
10 Street Station east, and to evolve a scheme for the consideration of the
Board. A copy of the said Order No. 39079 is attached hereto as Schedule
No. 3. No report covering the whole situation of level crossings in Montreal
in the Canadian National Railways from Bonaventure Station west and
from Moreau Street Station east, as required by the Board, was made to
the Board by its Chief Engineer.
7. A study of the whole Canadian National Railway situation in
Montreal was undertaken by the railway company, and a comprehensive
scheme evolved for readjusting its terminal facilities in the said City
and minimizing the danger to the public at level crossings. The site
20 of the tunnel terminal on Lagauchetiere Street was decided on for a
passenger station. Up to that time the use of the station on Lagauchetiere
Street for a passenger station had not been contemplated in the proceedings
before the Board. The services of Mr. Frederick R. Palmer, an eminent
British engineer, were engaged by the Government to study and report
upon the whole terminal situation in Montreal. Subsequent to Mr. Palmer’s
report, and by Act of the Parliament of Canada 19-20 Geo. V, c. 12
(assented to June 14th, 1929), the Canadian National Railway Company
was given power to construct and complete the works described in
the Schedule to the Act at and in the vicinity of Montreal; and,
30 pursuant to the provisions of the said Act, the Governor in Council, by
Order in Council P.C. 1197, dated July 2nd, 1929, approved General
Plan No. DC310-0, 0-63.1. A copy of the said plan is attached hereto
as Schedule No. 4.
A general plan No. WIE 19-4.2, dated October 10th, 1929, showing,
inter alia, a reconstruction of existing grade separation at d’Argenson
Street, was, upon the application of the railway company and the
recommendation of its Chief Engineer, approved by Order of the Board
No. 44425, dated March 10th, 1930. A copy of the application of the
railway company is attached hereto as Schedule No. 5.
10 8. The said Order No. 44425 directed that detail plans of individual
grade separations be served on the City of Montreal and submitted
for the approval of the Board, the question of the division of the cost.
of the work being, by the said Order, reserved for further consideration
of the Board. A copy of the said Order No. 44425 is attached hereto as
Schedule No. 6. )
9. On the 24th day of April, 1930, in pursuance of the provisions
of the said Order No. 44425, the Respondent made a further application

z @ 3975 P
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to the Board of Railway Commissioners for Canada for approval of a
detailed plan for the reconstruction of the subway at d’Argenson Street,
in accordance with a plan bearing Number YIE 31.51.4, attached hereto
as Schedule No. 1, and for an Order directing the Appellant, Montreal
Light, Heat & Power Consolidated, and others, to move such of their
utilities as are affected by the reconstruction of the said subway, as when
requested to do so by the Chief Engineer, Operating Department, Canadian
National Railways; all questions of cost to be reserved for further
consideration by the Board. A copy of the application dated April 24th,
1930, as well as a copy of the plan, was served upon the City of Montreal,
The Bell Telephone Company of Canada, and the Montreal Light, Heat &
Power Consolidated. A copy of the said application is attached hereto as
Schedule No. 7.

10. The reconstruction of the said subway in the manner provided
for in the said plan appearing as Schedule No. 1 hereto involves the
lengthening of the subway in northerly and southerly directions along
the line of d’Argenson Street, in order that the Respondent’s right of
way and bridge may be widened to permit of two additional tracks
to be constructed in the future; the relocating of the westerly wall
of the subway at a distance of approximately ten feet easterly from
its present location; and the relocation of the easterly wall of the said
subway at a distance of approximately 28 feet east of its present
location—the whole as indicated in red on the plan attached hereto as
Schedule No. 1.

11. It is not contended that the reconstruction of the said subway will
in any way confer any benefit or advantage to the Appellant or to its plant,
and the Appellant has no interest in the promotion thereof, but on the
contrary the relocation of the westerly wall of the said subway, as mentioned
in the next preceding paragraph, will result in the said wall being constructed
in a location which includes the site now occupied by part of the Appellant’s
said gas main.

12. If the said plan attached hereto as Schedule No. 1 is adhered
to by the Respondent, and the works provided for therein are constructed,
this will necessitate the destruction and/or removal of said main and the
relocation of the same or similar equipment in the said street at substantial
cost and expense. As appears from the plan YIE 31.51.4 attached hereto
as Schedule No. 1, the plant of Appellant thus affected consists of one
eight-inch gas main which was laid in the year 1911.

13. The Appellant was served with a copy of the Respondent’s said
application to the Board of Railway Commissioners for Canada appearing
as Schedule No. 7 hereto on or about the 25th day of April, 1930, and on
the 29th day of April, 1930, mailed its Answer thereto to the Secretary
of the Board of Railway Commissioners for Canada, requesting a formal
hearing of the said application. A copy of the said Answer is attached
hereto as Schedule No. 8.

14. On the 5th day of May the Respondent filed its reply to the
Appellant’s said Answer. A copy of the said reply is attached hereto as
Schedule No. 9.
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15. On the 9th day of May, 1930, the Appellant filed a further
Answer to Respondent’s said application, again requesting a hearing
thereon. A copy of said further Answer is attached hereto as Schedule
No. 10.

16. On the 19th day of May, 1930, Appellant mailed a further letter
requesting that a date be fixed for hearing on the said application. A copy
of said further letter is attached hereto as Schedule No. 11.

17. No further proceedings were served or taken by either of the
parties hereto, and on the 16th day of September, 1930, without notice
to the Appellant and without granting any hearing, as requested in the
Appellant’s Answer, the Board made an Order, bearing No. 45410, granting
the Respondent’s said application and directing the Appellant and others

o move such of their utilities as may be affected by the construction of

the said subway, as and when requested to do so by the Chief Engineer,
Operating Department, of the Respondent. A copy of said Order is attached
hereto as Schedule No. 12.

18. On the 13th day of October, 1930, the Appellant launched a
motion returnable on the 21st day of October, 1930, before the presiding
Judge of the Supreme Court of Canada in Chambers, applying for an
extension for the delay for applying for and for leave to appeal to the
Supreme Court of Canada from said Order No. 45410 of the Board of
Railway Commissioners for Canada, insofar as the said Order directed
Montreal Light, Heat & Power Consolidated to move such of its facilities
as may be affected by the reconstruction of the said subway as and when
requested so to do by the Chief Engineer, Operating Department, of the
Canadian National Railways, upon the ground that as a matter of law the
Board of Railway Commissioners for Canada is without jurisdiction to make
the said Order, insofar as it directs Montreal Light, Heat & Power
Consolidated to move its utilities as aforesaid.

19. The said motion came on for hearing on the date aforesaid before
the Honourable Mr. Justice Rinfret, who granted said application by
Order dated the 12th day of November, 1930, in the following terms :

“And it is further ordered that the said application for leave
to appeal to this Court from the Order of the Board of Railway
Commissioners for Canada, insofar as the said Order directs the
Appellant to move such of its utilities as may be affected by the
construction of the subway in question, as and when requested so
to do by the Chief Engineer, Operating Department, of the Canadian
National Railways upon the ground that the Board of Railway
Commissioners for Canada is without jurisdiction to make the said
Order as directed against the said Appellant, or in any event to make
the said Order ex parte and without notice to the said Appellant,
be and the same is hereby granted.”

A copy of said Order is attached hereto as Schedule No. 18.
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No. 34.

Application of Respondent to Board of Railway Commissioners for Canada for
approval of Plan YIE 31.51.4, 24th April, 1932.

(Same as No. 2 at p. 7.)

No. 35.
Answer of Appellant requesting a hearing.

SCHEDULE 8.
29th April, 1930.
File No. 345-20.2.
A. D. Cartwright, Esq., 10

Secretary, Board of Railway Commissioners for Canada,

Ottawa, Ont.
Dear Sir,

Montreal Light, Heat & Power Consolidated, for whom we appear,
have been served with copies of a number of applications made to your
Board by Mr. Alistair Fraser, Assistant General Counsel of Canadian
National Railways, requesting the approval of their plans in connection
with the new Montreal Terminal scheme and asking for an order directing
the various public utility companies, including Montreal Light, Heat &
Power Consolidated, to move such of their utilities as are affected by the 2
construction as and when requested to do so by the Chief Engineer, Operation
Department, Canadian National Railways. ~

The copies of the applications which have been received to date are
those affecting the following streets:

St. Antoine Street William Street

St. James Street D’Argenson Street
Notre Dame Street Wellington Street
Ottawa Street St. Maurice Street
St. Paul Street Bridge Street

We have also been handed copies of Orders already granted as follows: 30

No. 44557—St. Remi Street
No. 44558—Charlevoix Street
No. 44559—Hibernia Street
Before any further orders are granted we would like to have a hearing
upon the subject and would be glad if the Board would fix a date when the
parties could be heard.
A copy of this letter is being sent to Mr. Alistair Fraser.

Yours very truly,
(Sgd.) BROWN, MONTGOMERY & McMICHAEL.
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No. 36.
Reply of Respondent, 5th May 1930.
(Same as No. 4, at p. 9.)

No. 37.

Further Answer of Appellant.
SCHEDULE 10.

9th May, 1930.
A. D. Cartwright, Esq.,

Secretary, Board of Railway Commissioners for Canada,
Ottawa, Ont.
Dear Sir,
re C.N.R. Terminal Development

We have before us a copy of Mr. Alistair Fraser’s letter to you of the
5th instant, but would like to point out that there are a number of questions
which we desire to submit to the Board before these Orders are granted,
including the question of jurisdiction, so that as far as Montreal Light,
Heat & Power Consolidated is concerned we respectfully renew our request
for a hearing at Montreal if possible. We will be at the disposition of
the Board whenever a hearing can be arranged.

We are sending a copy of this letter to Mr. Fraser.

Yours very truly,
(Sgd.) BROWN, MONTGOMERY & McMICHAEL.

No. 38.

Further letter of Appellant requesting date for hearing.
SCHEDULE 11.

' 19th May, 1930.
A. D. Cartwright, Esq.,

Secretary, Board of Railway Commissioners,
Ottawa, Ont.
Dear Sir,

I assume that we will be advised as to when and where the Board
proposes to have the hearing in connection with the application of the
Canadian National Railways for Orders requiring the public utility com-
panies to re-arrange their equipment in connection with the new terminal
scheme as I have been receiving inquiries from time to time from the
interested parties.

Yours very truly,
(Sgd.) G. H. MONTGOMERY.
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No. 39.

Order of Board of Railway Commissioners for Canada No. 45410 directing Appeliant

to move its utilities, 16th September 1930.
(Same as No. 6, at p. 10.)

No. 40.

Order of Rinfret J., granting leave to Appeal to the Supreme Court of Canada,
12th November 1930.

(Same as No. 7, at p. 11.)

No. 41.
Order approving security for Costs.

SCHEDULE 14.
IN THE SUPREME COURT OF CANADA.

Before the Registrar, in Chambers.
Wednesday, the 7th day of January, a.p. 1931.

ON APPEAL FROM THE BoaARD oF Ramway COMMISSIONERS FOR
CANADA.

IN THE MATTER of the Application of The Canadian National Railways
for an Order under Section 256 of The Railway Act, for authority to
construct a subway at d’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan
No. YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETWEEN
THE MONTREAL LIGHT, HEAT & POWER CONSOLIDATED
Appellants
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondents.

UPON the application of Counsel for the above-named Appellants in
the presence of Counsel for the above-named Respondents, upon hearing
read the notice of motion and the material therein referred to, and upon
hearing what was alleged by Counsel aforesaid,

IT IS ORDERED that the sum of $250.00 paid into The Bank of
Montreal as appears by the receipt of the said Bank dated the 29th day of

10

20
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December, .p. 1930, duly filed as security that the Appellants will effectually
prosecute their appeal from Order Number 45410 of The Board of
Railway Commissioners for Canada bearing date the 16th day of September,
A.D. 1930, in the matter of the above application, and will pay such costs
and damages as may be awarded against them by this Court, be and the
same is hereby allowed as good and sufficient security.

AND IT IS FURTHER ORDERED that the costs of this Application
be costs in the cause.

(Sgd.) J. F. SMELLIE,

10 Registrar.

No. 42.
Notice of setting down appeal for hearing.

SCHEDULE 15.

IN THE SUPREME COURT OF CANADA.

ON APPEAL FROM THE BOARD oF RaILwAY COMMISSIONERS FOR
CANADA.

IN THE MATTER of the Application of The Canadian National Railways
for an Order under Section 256 of The Railway Act, for authority to
construct a subway at d’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan
No. YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETWEEN
THE MONTREAL LIGHT, HEAT & POWER CONSOLIDATED

Appellants

AND
THE CANADIAN NATIONAL RAILWAYS - - Respondents.

TAKE NOTICE that the above appeal from Order Number 45410 of
The Board of Railway Commissioners for Canada has been set down by
30 the Registrar of this Court for hearing at the Session of this Court com-
mencing on the 3rd February, 1931.
DATED at Ottawa this seventh day of January, a.n. 1931.

POWELL, SNOWDON & MATHESON,
Agents for Brown, Montgomery & McMichael,

Appellants’ Solicitors.
To the above-named Respondents,

and to ALISTAIR FRrASER, K.C.,
their Solicitor,

and to The Board of Railway Commissioners for Canada.
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No. 43.
Order dispensing with printing of Schedules 1 and 4 and allowing blue prints
' to be filed.
SCHEDULE 16

IN THE SUPREME COURT OF CANADA
Before the Registrar, in Chambers.

Monday, the Twentieth day of April, o.p. 1931.

ON APPEAL FROM THE BoArRD orF RArLwAYy COMMISSIONERS FOR
CANADA.

blue prints TN THE MATTER of the Application of The Canadian National Railways 10

to be filed,
20th April
1931.

for an Order under Section 256 of The Railway Act, for authority to
construct a subway at d’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan
No. YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7.

BETWEEN
THE MONTREAL LIGHT, HEAT & POWER CONSOLIDATED
Appellants
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondents. 20

UPON the application of Counsel on behalf of the above-named

Appellants, in the presence of Counsel on behalf of the above-named
Respondents, for an Order dispensing with the printing of certain Exhibits
in the Case in Appeal, and upon hearing what was alleged by Counsel
aforesaid,

IT IS ORDERED that the printing in the Case in Appeal of the

two Plans referred to in the Statement of Facts as Schedules Numbers 1
and 4, forming part of the Case in Appeal herein, be and the same is hereby
dispensed with.

AND IT IS FURTHER ORDERED that seven blue print copies of 30

each of the said two Plans shall be provided by the Appellants for the use
of this Court and filed with the Case in Appeal.

AND IT IS FURTHER ORDERED that the costs of this application

be costs in the Appeal.

(Sgd.) J. F. SMELLIE,
Registrar.
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No. 44.
Certificate of Settlement of Appeal Case.

I, the undersigned, Counsel to the Board of Railway Commissioners for
Canada, do hereby certify that the foregoing typewritten document from
page 1 to page 48, inclusive, together with copies of the Schedules therein
referred to and set forth in the Index thereto, is the case settled by me by
direction of Hon. H. A. McKeown, Chief Commissioner of the said Board
of Railway Commissioners for Canada, dated the 4th day of February, 1931,
pursuant to Section 68 of the Supreme Court Act and the Rules of the
Supreme Court of Canada in a certain case pending before The Board of
Railway Commissioners for Canada, In the matter of the Application of
The Canadian National Railways for an Order under Section 256 of the
Railway Act for authority to construct a subway at d’Argenson Street, in
the City of Montreal, between Point St. Charles and St. Henri, as shown on
General Plan YIE 31.51.4, dated April 15th, 1930, on file with the Board
under File No. 9437.319.7, between the Montreal Light, Heat & Power
Consolidated, Appellant, and The Canadian National Railways, Respondent.

And I do further certify that I have applied to the Commissioners and
to the Secretary of the said Board for the Board’s opinions and reasons for
making the Order appealed from in this cause and that reasons have been
delivered by none of the said Commissioners in response to my said applica-
tion; no such reasons having been given in respect of the making of the
said Order.

In testimony whereof I have hereunto subscribed my name this 20th
day of April, 1931.

(Sgd.) A. GEORGE BLAIR.

No. 45.
Certificate of Board of Railway Commissioners for Canada.

I, the undersigned, Acting Secretary of The Board of Railway Com-
missioners for Canada, do hereby certify that the foregoing printed document
from page 1 to page 32, inclusive, is the case settled by A. George Blair,
K.C., Counsel for the Board of Railway Commissioners for Canada, by
direction of Hon. H. A. McKeown, Chief Commissioner of the said ‘Board,
dated the 4th day of February, 1931, pursuant to Section 68 of the Supreme
Court Act and the Rules of the Supreme Court of Canada, in appeal to the
Supreme Court of Canada, in a certain case pending before the Board of
Railway Commissioners for Canada, In the matter of the Application of the
Canadian National Railways for an Order under Section 256 of the Railway
Act for authority to construct a subway at d’Argenson Street, in the City
of Montreal, between Point St. Charles and St. Henri, as shown on General
Plan YIE 31.51.4, dated April 15th, 1930, on file with the Board under
File No. 9437.319.7, Appellant, and The Canadian National Railways,
Respondent.
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And I do further certify that I have applied to the Commissioners of
the said Board for their opinions or reasons for making the Order appealed
from in this cause and that reasons have been delivered by none of the said
Commissioners in response to my said application.

And I do further certify that no such reasons were delivered by any
of the said Commissioners as appears from the records of the said Board.

In testimony whereof I have hereunto subscribed my name and affixed
the seal of the said Board of Railway Commissioners for Canada this 14th day

of August, 1931.
(Sgd.) R. RICHARDSON, 10
Acting Secretary,
B.R.C.

No. 46.
Factum of Montreal Light, Heat & Power Company.
NOTE.—The page references have been altered so as to agree with the Record.

DoMINTON OF CANADA.

IN THE SUPREME COURT OF CANADA.
(OTTAWA.)
ON APPEAL FROM THE BOARD oF RarLway CQMMISSIONERS FOR CANADA.

IN THE MATTER OF the application of the Canadian National Railways 20
for an Order under Section 256 of the Railway Act, for authority to
construct a subway at D’ARGENSON STREET, in the City of
Montreal, between Point St. Charles and St. Henri, as shown on
General Plan YIE 31.51.4, dated April 15th 1930, and filed with the
Board under File # 9437.319.7.

BETWEEN :
THE MONTREAL LIGHT, HEAT & POWER
CONSOLIDATED - . - - - - - Appellant
AND
THE CANADIAN NATIONAL RAILWAYS - - Respondent. 30
INDEX.
Appellant’s Factum - - - - - - 123
Part I.—The Facts - 123

Part II.—The order appealed from - - - - - - - - : 125
Part III.—Argument - - - - . - - - - . - .
I.—Had the Board Jurisdiction to order Appellant to move its

equipment ? - - - - . - - - - - 126
JI.—Had the Board Jurisdiction to condemn Appellant to payment
of the cost of moving its equipment? - - - - - 131
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This is an Appeal under the provisions of Section 52, sub-sec. (2) of the
Railway Act, from Order Number 45410 of the Board of Railway Commis-
sioners for Canada, dated September 16th 1930, authorizing the recon-
struction by Respondent of a subway on d’Argenson Street in the City of
Montreal and directing the Appellant to move such of its utilities as may
be affected by such reconstruction, at the same time reserving all questions
of cost for further consideration by the Board.

PART I.—THE FACTS.

As Appellant was given no opportunity for a hearing in this case, no
proof was made. There appearsat pp. 111 et seq. of the Record, a * Statement
of Facts,” which was settled by the Board as appears upon reference to the
certificate at Record, p. 121. Appellant would impress upon the Court at
the outset the fact that by reason of the foregoing circumstances, there are
parts of this * Statement of Facts ” with which it cannot agree, and which
in its submission should not have been included, and there is much which
ought to have, and has not, been included in such statement.

The following, therefore, is a brief outline of the facts according to
Appellant, based upon the Statement of Facts in the Appeal Case, so far as
it goes, upon the documents and plans in the Record and upon such inferences

as it is submitted may properly be drawn therefrom under Sec. 52, sub-sec. (6)
of the Railway Act :—

Appellant owns and maintains in the City of Montreal under d’ Argenson
Street at the point affected certain equipment necessary for the distribution
of gas consisting of an 8” gas main. This equipment was originally installed
by Appellant under statutory authority and in the legal and proper exercise
of its Charter powers and with the legal consent of the City of Montreal
(Record, p. 112, 1. 30). In order to carry out the reconstruction of the subway
as authorized by and in accordance with the plan approved in the Order
appealed from, it will be necessary to relocate and replace this equipment
which will entail substantial cost and expense. (Record, p. 114, 1. 32;
Schedule No. 1.)

For many years the main line of Respondent between St. Henri and
Point St. Charles, and thence across Victoria Bridge has been carried over
d’Argenson Street, at the point where it crosses that Street, by an elevated
subway. (Record, p. 112, 1. 1). It is this subway the reconstruction of
which the Board has authorized by the Order No. 45410 appealed from.

The Palmer report, prepared by an eminent Engineer, Mr. Frederick
Palmer, who was engaged by the Government to devise a scheme for the
construction of a Central Passenger Terminal for Respondent in the City of
Montreal, unifying all passenger facilities of Respondent at one point and
thus doing away with the three separate terminals presently operated by it,
(Record, p. 113, 1. 16), makes use of this main line of Respondent from St. Henri
to Point St. Charles as a part of the general scheme. (v. Plan, Schedule # 4).
The Palmer report, embodying this general scheme was, in view of the large
amount of money which would be required to carry it out, (v. C. N. Mtl.
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Terminals Act, infra), and in view of the financial position of Respondent,
submitted to Parliament and resulted in the passing of the Canadian
National Montreal Terminals Act (19-20 Geo. V., ch. 12), by which the
scheme as evolved by Mr. Palmer was approved and the construction of
a Central Passenger Terminal and the various works in connection therewith,
as outlined by the schedule to the said Act, was authorized. As will be seen
upon reference to this Statute, by clause (e) of the schedule thereto
Respondent is authorized to construct and complete * grade separation by
means -of elevated, or depressed, or underground tracks, or streets, as may
be determined between St. Henri and Point St. Charles.”

As has been stated, there is already a grade separation at the point
where the said line from St. Henri to point St. Charles crosses d’Argenson
Street. It will be seen upon reference to the Plan, Schedule No. (1) of the
Record, that Respondent, quite naturally, does not seek to alter the nature
of this existing grade separation. It merely seeks authority to reconstruct
the existing subway by enlarging same to make provision for additional
tracks, by altering the grade of the existing tracks to conform to the general
scheme, (see Record, p. 428, 1. 16) and by somewhat altering the present
position of the subway.

Under the provisions of the above cited Act a general plan of the
terminal scheme, (Schedule 4 of the Record,) was submitted to the
Governor-in-Council and was approved by an Order-in-Council No. P.C.1197,
on July 2nd, 1929, (Record, p. 113,1. 30). This plan is the equivalent of the
location plan required by section 167 of the Railway Act.

Subsequently the Plan, Profile and Book of Reference required by
section 168 and following of the Railway Act were prepared by Respondent
and submitted to the Board, which approved of same by Order No. 44425,
(Record, p. 428). This order, in accordance with the provisions of the
Railway Act, requires Respondent to prepare detail plans of the individual
grade separations to be served on the City of Montreal and thereafter to be
submitted to the Board for its approval. The Plan No. YIE 31.51.4 showing
detail of the reconstruction of the crossing at d’Argenson street, (Schedule
No. 1, of the Record,) was accordingly prepared and submitted to the Board
with the application of Respondent, (Record, p. 7,) for its approval.

In this application Respondent asks the Board not only for approval
of the plan, but also for a direction to various parties including Appellant
that they move their utilities as and when requested to do so by the Chief
Engineer of Respondent and that all questions of cost be reserved for
further consideration by the Board. A copy of the plan in question was
served upon Appellant, when for the first time it had knowledge of the extent
to which its equipment above referred to would be interfered with by the
proposed reconstruction of the crossing. Numerous other copies of
applications dealing with different crossings in connection with the carrying
out of this terminal scheme were also received by Appellant at the same
time, and Appellant by the undersigned, its Attorneys, forthwith commu-
nicated with the Board and requested that a hearing be granted upon such
applications, (Record, p. 116) and objected to certain other similar Orders
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which had been granted entirely without reference to Appellant. Further AreaL
correspondence, (Record, pp. 9 and 117) on the subject ensued in which No. 3.
Appellant throughout insisted upon a hearing, when on September 16th, "~
1930, without notice to Appellant and without any hearing whatsoever, the Supreme
Board, by the Order No. 45410 appealed from (Record, p. 10), granted  Court of
Respondent’s application and, in particular, directed Appellant to move Canada.

its utilities as and when required to so so by Respondent’s Chief Engineer,

and reserved all questions of cost for further consideration. Falgtc:{n‘ffi;f
Montreal
PART IIL.—THE ORDER APPEALED FROM. Light, Heat

& Power

10 Appellant respectfully submits that the Order appealed from is Company,
erroneous and wltra vires because it was rendered ex parte; because it 14th Sept-
requires Appellant to move its utilities and reserves the question of the ember .12‘3;;
cost of so moving same, when no power is given to the Board by the Railway —comémues:
Act or any other Statute to so order; and because the said utilities constitute
an interest in land, and the effect of the Order is to deprive Appellantof such
interest in land, and is, therefore, expropriatory, and proceedings should
have been taken under the appropriate Statutes to expropriate the same
and to provide compensation to Appellant therefor. -

PART III.—ARGUMENT.

20 Appellant would first of all submit that it was not within the power
of the Board to make an Ex parte Order as was done in the case of the Order
appealed from (Record, p. 115, line 18 sqq.). The opening words of Sec. 33
of the Railway Act (R.S.C. 1927, Cap. 170) dealing with the jurisdiction
of the Board to the effect that : ‘

“33. The Board shall have full jurisdiction to inquire into,
“ HEAR and determine any application . . . .”

coupled with the fact that, by Sections 41 and 47, the Board is given power,
in certain specified cases, to make Ex parte Orders, makes it clear that it
was not the intention of the legislator to permit the Board to exercise its
30 general jurisdiction in an Bz parte manner. The specified cases in Sections
41 and 47 clearly do not arise here, since there is no question in the present
instance of an extension of time, and the Order appealed from is not an
interim order, but is a final order disposing of the rights of the parties.
Appellant would refer the Court particularly to the language of Sec. 47 :—

“47. The Board may, if the special circumstances of any case,
80 require, make an interim ex parte order . . .: BUT no
*“ such interim order shall be made for any longer time than the Board
may deem mnecessary to enable the matter to be HEARD and
determined.”

(13

40 The proviso in the above quoted section that the interim ex parte order shall
be limited in its operation only until such time as the matter can be * heard
and determined ”’ ‘and the definite implication that any such matter must
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be heard and determined, remove all doubt on the point and also make it
clear that the broader language of Section 59 of the Railway Act is only
designed to cover the case of insufficiency or want of notice. An Ex parte
Order is an order made in the absence of the opposite party, and is entirely
different from an Order made where, and despite the fact that, the opposite
party has not received sufficient notice. Section 59 is obviously designed
to prevent a party from holding up some matter which the Board deems
sufficiently urgent by objecting to the sufficiency of the notice he has
received. To interpret the Railway Act otherwise would be to run counter
to one of the fundamental principles of justice that no party may be
condemned unheard, and would deprive parties of their undoubted right to
sway the opinion of the Board on matters of discretion from which there is
no appeal. It would further place the unwarranted burden of carrying an
appeal such as the present one upon a party and would tend greatly to
increase the number of appeals to this Court. Such could not have been
the intention of Parliament, and it is submitted is not the effect of the
Statute upon a proper reading thereof.

The effect of the Order appealed from is not only to direct Appellant to
move its equipment but also to condemn it to pay the cost of so doing, at
least until the Board sees fit to order otherwise. This gives rise to two
questions as to the jurisdiction of the Board, namely : Had the Board
jurisdiction to order Appeliant to move its equipment ? and, Had the Board
jurisdiction to condemn Appellant to payment of the cost of moving its
equipment? Appellant proposes in this argument to deal with each of
these questions separately. Before doing so, however, it should be stated
as a general proposition that the Board, being in the nature of a statutory
court, its jurisdiction, which is not inherent but statutory, must be found
in the Act constituting it. It can only exercise such powers as are by
statute conferred upon it: G.T.R. v. Toronto (1 C.R.C.92); Merritton
Crossing Case, (3 C.R.C. 263); City of Victoria v. Esquimault Ry. (24 CRC 84);
Kelly v. G.T.R. (24 CRC 367).

I.—HAD THE BOARD JURISDICTION TO ORDER APPELLANT
TO MOVE ITS EQUIPMENT ?

Appellant respectfully submits if had not. Since Respondent’s line of
Railway in the present case is already constructed across the highway, the
jurisdiction of the Board, if any, to deal with Respondent’s application for
leave to reconstruct the subway must be found in section 257 of the Railway
Act, the pertinent portions of which read as follows :—

“ 9257 where a railway is already constructed . . . across
“ any highway, the Board may of its own motion, or upon complaint
“ or application, by or on behalf of the Crown, or any person
« aggrieved, order the Company to submit . . . a plan etc,
¢ and may make such order as to the protection, safety
“ and convenience of the public as it deems expedient, or may order
¢ that the railway be carried over ete. . . . and that such other work
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“ be executed, . . . as under the circumstances appears to APPEAL
“ the Board best adapted to 1emove or diminish the danger or N° 3.
‘ obstruction in the opinion of the Board arising or likely to arise

( ( In the
“ in respect of such crossing . . . .” Supreme

The Board has not, in the present instance, purported to act * of its own gZZZde
b2l .

motion,” and it is submitted that not having done so, it could only have
made the Order appealed from upon the complaint or application of the No. 46.
parties enumerated in the section; namely the Crown, any municipal or Factum of
other corporation, or some person aggrieved; and not upon the application %O%ireﬁlxat
of the * Company ” (i.e. Respondent). In any event, it is clear from the &’ng’ver‘“
language above quoted that, where a crossing already exists, the Board Company,
may only make orders as to the protection, safety and convenience of the 14th Sept-
public or as to the removal or diminishing of danger or obstruction. Since ember 1931
a grade separation already exists, there can be no question of danger or —coniinued.
obstruction or of the safety of the public and it has been neither alleged nor

proved that the convenience of the public is involved, or that the existing

subway is in any way inadequate, save for the purposes of Respondent in

carrying out its terminal development. It is therefore submitted that the

Board had no power or jurisdiction to make the Order Appealed from

20 either under section 257 above quoted or under any other provision of the
Act.

Even if power were granted to the Board to order the reconstruction
of the subway in question under section 257 or elsewhere, there is nothing
in the language above quoted empowering the Board to order that the work
shall be done by any person other than the applicant for leave to do it.

It is also true that, with the exception of section 39 (1), nowhere in the
Railway Act nor in any other Statute is power conferred upon the Board to
compel persons other than the applicant or complainant to do the work
which it orders under section 257. Section 39 (1) reads as follows :—

1¢

~

30 % 39.—(1) when the Board, in the exercise of any power vested in
' “ 4t, in and by any order directs or permits any structure . . . fo
“ be provided, constructed, reconstructed, etc. . . . . it may,

(11

except as otherwise expressly provided, order by that company,
municipality or person, interested or affected by such order, as the

case may be the same shall be provided, constructed, reconstructed
etc. . . .7

[19
(11

(11

It will be noted that the jurisdiction conferred by this section is limited to
cases in which the Board is acting “ in the exercise of any power vested
in it.” Appellant submits that the foregoing discussion makes it clear

40 that the Board in making the Order appealed from was not acting in the
exercise of a power vested in it. :

Apart from this, however, it will be seen upon a close reading of the
language of section 39 (1) that the Board is only given power, in the
circumstances contemplated, to order by what company, etec., the structure
shall be provided, constructed, etc., which in the exercise of some power
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vested in it, it has by order directed or permitted to be provided or
constructed. There is no power here or elsewhere in the Act given to
compel the construction of anything other than the structure or work
required or authorized by the Order given in the exercise of some power
vested in the Board. With this is mind, it is clear that the Board had no
power in the present case to order Appellant to move its equipment as an

incidental to the Order permitting the reconstruction of the Subway in -

question, even admitting that the Board would have jurisdiction to order
Appellant to move as an “ exercise of power vested in it.”” There is, of
course, no such power vested in the Board by the Railway Act, or by any
other statute. In the Toronto Transportation Case, cited infra, the Privy
Council, dealing with the Royce Avenue Subway, found that the adaptation
of the Commission’s tracks to allow for the subway approach was.part of
one and the same engineering operation with the construction of the Subway,
in order to allow for the operation of Sec. 39. No such finding could be
made in the present case. Appellant’s equipment is no more a part of the
Subway here authorized to be reconstructed than would be the land of an
abutting landowner. To find that the Board had power to order the removal
of Appellant’s equipment by Appellant would be the equivalent of finding
that the Board had power to order a farmer to tear down and remove his
barn which happened to be in the path of a projected right of way.

Quite apart from the foregoing, too, before power can be found in the
above language for the Board to order that the work be done by some party
other than the applicant, two conditions must be fulfilled :—

(a) The party ordered to do the work must be * interested or
affected” by the order.

(b) The Board can only so order in the absence of express
provision otherwise.

(a) Itis submitted that the Appellant is not a party, within the meaning
of the section, ‘ interested or affected *’ by the order appealed from insofar
as it permits the structure or subway in question to be constructed. In
Toronto Transportation Commission vs. C.N.R. and C.P.R. (1930 A.C. 686)
the Privy Council has decided that a court of appeal is not precluded by
Section 33 subsection. (5) of the Railway Act from determining as a question
of law whether a Company, municipality or personis *“ interested or affected ”
within the meaning of Section 39, (see Lord MacMillan speaking for the
P. C. at p. 696). It is submitted that this decision could also be supported
on the ground that Sec. 33 (5), as is stated therein, only has reference to
the “ party interested  within the meaning of Section 33 itself.

In the Toronto Transportation Commission case above cited the meani
of the phrase * interested or affected,” as found in Sec. 39, was fully
considered by the Privy Council. While on the facts as proved in that case
it was found that the Commission was ‘ interested or affected ” by the
order there under consideration, the case is clearly distinguishable from the

10
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present one. In discussing the effect of Section 39, Lord MacMillan says
at Page 697:—

*“ Section 39 does not indicate any criterion by which it may be
determined whether a person is interested in or affected by
an order of the Railway Board. It does not even prescribe that the
unberest must be beneficial or that the affection must not be injurious.
The topic has in a number of cases in the Canadian Courts been
much discussed but inevitably little elucidated. Where the matter
15 left so much at large, practical considerations of common sense
must be applied especially in dealing with what is obviously an
administrative provision.”

(13

(11

(13

From the above language and from the fact that both in the case of the
Bloor Street Subways and in the case of the Royce Avenue Subway what
apparently influenced the decision of the Privy Council was the benefit
which the Commission derived either directly or indirectly from the works in
question, it seems clear that the interpretation placed upon the phrase
“interested or affected’ by the Privy Council was that, upon a common
sense view, the “ interest ” must be beneficial and the * affection ’ must
not be adverse. Thus in dealing with the Bloor St. case, we find the
following at p. 398:—

* The whole circumstances must be taken into account. In
“ the present instance there can be no question that the existence
“ of the level crossings with their attendant danger constituted a
barrier across the route of the Commission’s Bloor Street Railway.
The Commission maintained that the removal of the crossings was
immaterial to it, but this is hardly consistent with its immediate
“ utilization of the substituted subways for linking up the detached
“ ends of its system. Indeed, the situation of the level crossings
was such that their removal could not but affect and affect
beneficially the street railway; . . . .”

and in dealing with the Royce Ave. case, we find at p. 703 :—

“ The question rather is whether the Transportation Commission
as the operator of the Street railway in Dundas St. was interested
in or affected by the engineering works designed for the removal
of the dangerous level crossing on Royce Avenue.”

In the case at bar it is admitted (Record, p. 114, lines 25 sqq.) that
Appellant is not in any way interested in or benefited by the proposed works
or in the result they will accomplish ; and Appellant is only affected adversely
since its present plant, with the present position of which it is fully satisfied,
will have to be moved at considerable inconvenience and expense.

It must not be forgotten too, in distinguishing the present case from
that of the Toronto Transportation Commission above, that here we have no
existing dangerous level crossing to be done away with for the public good.
Here, Appellant is already lawfully established in the street, and a grade
separation already exists. The reconstruction of the Subway providing this

z G 39075 R

(13

(13

(13

(13

(13

(13

(13

(13
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grade separation, has its origin purely in the need of the Respondent, which
will derive the sole benefit therefrom. Appellant would here refer the Court
to the decision of the Privy Council in B.C. Electric vs. Vancouver (1914
A.C. 1067) discussed at length below on the question of cost.

Appellant therefore submits that sec. 39 (1) can have no application in
the present case, since Appellant is not interested or affected by the order
approving the subway in question within the meaning of the section.

(b) Appellant further submits that section 39 (1) does not confer
jurisdiction on the Board to order it to move its equipment because the
section states that the Board * may, except as otherwise expressly provided,
order . . . ete.”

There is express provision otherwise in the Railway Act itself, which
by section 162, subsection (n) provides that :—

“ The Company (i.e. Respondent) may, for the purposes of the
“ undertaking, subject to the provisions in this and the Special Act
“ contained . . .

“ (n) divert or alter the position of any water pipe, gas pipe,
“ gewer or drain, or any telegraph, telephone or electric lines, wires
“ or poles.”

By Section 163 it is provided that :—

“ The Company shall restore, as nearly as possible to its former
state, any . . water pipe, gas pipe etc. . . . which it
“ diverts or alters, or it shall put the same in such a state as not
“ materially to impair the usefulness thereof.”

and -by section 164, that :—

“ The Company shall, in the exercise of the powers by this or
“ the Special Act granted, do as little damage as possible, and shall
“ make full compensation, in the manner herein and in the Special
“ Act provided, to all persons interested, for all damage by them
“ sustained by reason of the exercise of such powers.”

(13

Tt is clear under these sections that Respondent granting it to have secured
proper authority to reconstruct the Subway in question, should have
proceeded at its own expense to move Appellant’s equipment, and it will
be noted, that in addition to the duty of moving the plant, Respondent is
also bound to compensate Appellant for all damage sustained by it by
reason of such moving.

In addition to the foregoing, there is also express provision to the
contrary in the Expropriation Act (R.S.C. 1927 c. 64) which by sec. 3, subsec.
(g) provides that :—

“ The Minister may . . . (g) divert or alter the position of any
“ water-pipe, gas-pipe, sewer, drain, or any telegraph, telephone or
“ electric light wire or pole.”
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For all of the foregoing reasons, therefore, Appellant respectfully
submits that the Board of Railway Commissioners was without jurisdiction
to make the Order complained of directing Appellant to move its equipment.

II.—HAD THE BOARD JURISDICTION TO CONDEMN APPELLANT
TO PAYMENT OF THE COST OF MOVING ITS EQUIPMENT?

Here again Appellant submits that the answer should be in the negative.
As has been pointed out above, the effect of the Order appealed from is to

compel Appellant to contribute to the cost of the work. Section 259 of the
Railway Act, which is as follows :—

“ Notwithstanding anything in this Act, or in any other Act
the Board may, subject to the provisions of the next following
section of this Act, order what portion, if any, of cost is to be
borne respectively by the Company, municipal or other corpora-
tion, or person in respect of any order made by the Board under
any of the last three preceding sections.

is the section under which the Board is given power to apportion the cost
of protective works at crossings. As will be seen, in giving power to the
Board to apportion the cost of works ordered under Section 257, the section
quoted specifically refers to Section 257. If, therefore, Section 257 does not
confer power on the Board to make the Order appealed from, then likewise
Section 259 has no application. In Appellant’s submission, Section 257,
for the reasons already given, namely that the application is made by
Respondent and there is no question here of danger or obstruction or of the
protection, safety and convenience of the public, does not empower the
Board to order either the reconstruction of the subway or more particularly
the moving by Appellant of its equipment.

It is of course needless to say that jurisdiction to order Appellant to
contribute to the cost cannot be found in sec. 39 (2), for the same reasons
given above which excluded the operation of sec. 39 (1) in this case. Appel-
lant is merely content here to remark that while the words * interested or
affected ”” do not appear in sec. 39 (2), the Privy Council has held in the
case of T'oronto Ry. v. City of Toronto (1920 A.C. at p. 435) in dealing with
the similar section 59 of the old Act, that subsection (2) must be read with
reference to subsection (1) and consequently an order under subsection (2)
can only be made against a party ° interested or affected ’ by the order
directing the works.

Since there is at present a grade separation and consequently no danger
to the public, since it is neither alleged nor proved that the convenience
of the public is involved, since the only occasion for the construction of the
subway in question arises out of the need of the Respondent in connection
with its new terminal development, and since the whole benefit of the work
involved will accrue to Respondent, it is clear that the case of B.C. Electric
Railway v. Vancouver, (1914 A.C. 1067), applies and it was not competent
to the Board to order Appellant to contribute to the cost of the work. The
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Order, whether made with or without jurisdiction, is purely permissive in
its nature, and leaves it open to the Respondent to reconstruct the subway
or not as it sees fit.

In the B.C. Electric case the Privy Council found that where no question
of the safety and convenience of the public arose, it was not competent to
the Board by a purely permissive order to compel contribution by a third
party. They say at p. 1074 :—

13
13
«©
T3
13
13
<
13
T3
T3
T3
13
@
<«
3
113
13
e
13
13
13
113
113
13
1
13

[13

“It follows therefore that the application was a matter
between the corporation and the railway company alone. The
tramway company was entitled to be present to see that its interests
were not prejudiced by any order which might affect injuriously
property belonging to it. But the application was not made

against it, nor was it asking any privilege from the Railway Board,

80 that its presence did not give to the Railway Board any jurisdic-
tion to make this order against it. If the Board possessed any such
jurisdiction it must be derived from the provisions of the statutes
which created it and gave to it its powers. Their Lordships can
find nothing in those statutes which empowers the Railway Board
to make any such order against the tramway company. The only
portion of the tramway lines which was subject to the jurisdiction
of the Railway Board was the actual crossings, and those only so
far as concern ss. 227 and 229 of the Railway Act, and these
sections have nothing whatever to do with such matters as these
street improvements. So far as concerns the cost of the bridges
or the cost of lowering the track of the railway company (which
by the order was included in the cost of the viaducts) the tramway
company was in precisely the same position as any private citizen
of the city of Vancouver. It is evident from the reasons given
by the Railway Board that they directed the tramway company
to pay a proportion of the cost of the improvements because they
were of opinion that the tramway company would benefit by them.
They say : ¢ It being a substantial benefit to them we are of opinion
¢ that they should contribute to the cost of the two bridges they
¢ will use. That is the bridges at Hastings Street and at Harris
¢ Street.’

“The same language might have been used about a private
citizen owning some large shop on one of the streets, or owning
premises on either side of the valley, who would profit by the
connection being on the level instead of by two steep and opposite
grades, and such a private individual would be just as much under
the jurisdiction of the Railway Board as was the tramway com-
pany. The fundamental error underlying the decision of the
Railway Board is that they have considered that the fact that the
tramway company would be benefited by the works gave them
jurisdiction to make them pay the cost or a portion of it. There
is nothing in the Railway Act which gives any such jurisdiction.
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“ An attempt was made to treat the order of the Board as being  ArppeaL
made under the powers of s. 59 of the Railway Act, and it was No. 3.
contended that that section entitled the Railway Board to require In the
that the tramway company should pay a portion of the eXpense.  gyprome
It is sufficient to point out that the order is not made under s. 59 Court of
(now Sec. 39), nor does it come within its provisions. It does not Canada.

*“ direct that any work should be done. It is an order of a purely —

(13

(13

(19

(13

(11

“ permissive character granting a privilege to the corporation Faﬁ?fnf%f
“ which they may exercise at the expense of a third party, and it Montreal
1o “ leaves it to the corporation to decide whether they shall avail Light, Heat
“ themselves of it or not. The provisions of s. 59 relate to a wholly & Power
*“ different class of cases.” ?Zgl'ﬁp;n);,
e’ -
It is submitted that the above quoted language may fittingly be applied ember'l%31
to the present case. —continued.

Quite apart from the foregoing, Appellant respectfully submits that
the Order appealed from, being expropriatory in its nature, was beyond
the power of the Board to make. By sec. 17 of the Canadian National
Railways Act (R.S.C. 1927, ch. 172) as amended by 19-20 Geo. V, ch. 10,
sec. 2, it is provided that The Expropriation Act, so far as it relates to the

20 taking of land, shall apply to Respondent.

The Expropriation Act (R.S.C. 1927, ch. 64) defines “ Land * in sec. 2

(d) as follows :—

“(d) Land includes . . . all real property, messuages, lands,
“ tenements and hereditaments of any tenure, and all rights easements,
* servitudes and damages . . .”

and by sec. (9) provides that in case of disagreement, the minister shall
file plans and proceed td expropriate. Compensation is of course provided:
for in sections 23 and following.
It should also be noticed that sec. 17 of the Canadian National Railways
30 Act, as amended contains the following wording in subsection (3) :—

*“ Lands or tnierests in lands required by any company comprised
in the Canadian National Railways, may be acquired for such
company by the Company under the provisions of this Act.”

The term ‘ Lands” is also defined in the Railway Act, sec. 2, sub-
section (15) as follows :—

“(15) ‘ Lands’ means the lands, the acquiring, taking or using
of which is authorized by this or the Special Act, and includes real
‘ property, messuages, lands, . . . and any easement, servitude,
““ right, privilege or interest in, to, upon, under over or in respect of

40 “ the same.” :

113

[13

(11

In the following cases, equipment such as that of Appellant involved in
the present dispute when installed and maintained in the soil under statutory
authority is held to a constitute immoveable property, real property, a right
or interest in land within the meaning of the above definitions, and
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accordingly Appellant submits, that the Respondent, if it wished to deprive
Appellant of such equipment, the right to maintain it in its present location,
and its interest in the land where it is so located, should have proceeded by
way of Expropriation under the appropriate provisions of law, in which case
Appellant would be entitled to compensation.

The following cases are, it is submitted, conclusive on this point.

Consumers Gas Co. of Toronto v. Toronto (27 S.C.R. 453).

The Chief Justice at p. 457 says :—

“ 1 am of opinion that the gas pipes of the Appellants laid
under the streets of the City were under this Act real property
belonging to them, and as such liable to assessment. 1 regard
the case of the Metropolitan Ry. v. Fowler (1893 A.C. 416) as
conclusively showing that these pipes are not to be considered as
chattels placed beneath the public streets and highways in the
exercise of a mere easement, but being affixed to the land, as
actual real property within the meaning of the interpretation
clause. No matter in whom the fee in the soil of the surface of the
streets was vested, so much of the subsoil as is occupied by the
Appellant’s pipes,.must be held to constitute part of the land,

unless we are altogether to disregard the decision of the House of
“ Lords in the case cited.”

(13
(13
111
13
113
[11
(11
<
(13
(11

[13

Mr. Justice Gwynne at p. 455, says:—

“ Now this 13th section ” (of the Gas Company’s Charter which
conferred similar powers to those conferred by Appellant’s Charter
in the present case—vide Record, p. 112, line 15 et seq.) ‘‘ operates,
¢ I think, clearly as a legislative grant to the company of so much of
“ the land of the said streets and below the surface as it shall find

necessary to take and hold under section (1) for the purposes of
the Company and for the convenient use of the gas works, and
when the places are designated by the corporation where the mains
may be laid, and they are placed there, the land occupied by such
mains is land taken and held by the company for the necessary
purposes of the Company and the convenient use of the gas works,
and is therefore liable to assessment asland . . . ete.”

This case was approved of by the Privy Council dealing with the same
charter powers of the same company in a case dealing with the right of the
gas company to compensation where its gas-mains were lowered by the
City of Toronto. (Vide City of Toronto vs. Consumers Gas Co.—1916—
2 A.C. 618). In this case Lord Shaw says at p. 621 :—

“ Once the pipes were laid by statutory authority, then they,
“ in fact, became partes soli.”
and further, at p. 624 :—
“ The reasons have already been assigned for holding that the
“ gpace occupied by the gas-mains and the gas-mains themselves of
“ the Appellants are of the nature of land in its ordinary sense. It
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* must, however, be added that in any view the definition of ‘ Land >  Arprar
in the Municipal Act unquestionably includes them. For it can No. 3.
hardly be denied that the words ‘ a right or interest in, and an Im the
easement over land °* would embrace the right of the gas company Su;mn .
to have their pipes remain, and to have the interest and use of ¢y of
them, and the space occupied by them undisturbed . . .7 Canada.

See also Oftawa Gas Co. vs. City of Ottawa (54 D. L. R. 623) where the =

(1

~

3

(1

[

(1]

Consumers Gas case was followed and the Gas Company was held entitled Fag:(;::%f
to recover the cost of repairing its gas mains from the City. Montreal

In Montreal Light, Heat & Power vs. Westmount (1926, S.C.R. 515) it Light, Heat
was held that the underground pipes, poles, wires and transformers of the & Power
Power Company were * immoveables” and were included within the ?E{‘gpsa:%_
meaning of the terms “ real property ” and ‘ real estate.” ember 1%31

It is, of course, hardly necessary to state that the Board has no _continued.
jurisdiction in matters of Expropriation. So far as Respondent is concerned
and depending upon the amount involved, this jurisdiction lies either in the
Exchequer Court, or the Superior Court, under the provisions of Section 17
of the Canadian National Railways Act as amended by 19-20 Geo. V.
chap. 10.

The whole respectfully submitted.
MONTREAL, September 14th, 1931.

BROWN, MONTGOMERY & McMICHAEL,
Attorneys for Appellants.

No. 47. No. 47,
F
Factum of Canadian National Railways. c:f,‘;,l:iﬂx?
National
IN THE SUPREME COURT OF CANADA. Railways.

ON APPEAL FROM THE BoOARD OF RAILwAY COMMISSIONERS FOR CANADA.

IN THE MATTER OF the Application of the Canadian National Railways
for an Order under Section 256 of the Railway Act, for authority to

construct a subway at D’Argenson Street, in the City of Montreal,
between Point St. Charles and St. Henri, as shown on General Plan
YIE 31.51.4 dated April 15th, 1930, on file with the Board under
file No. 9437.319.7.
BETWEEN :
THE MONTREAL LIGHT, HEAT & POWER
CONSOLIDATED - -d - - - - Appellanis
an
THE CANADIAN NATIONAL RAILWAYS - Respondents.
PART I.—STATEMENT OF FACTS.
This is an appeal by leave granted by the Honourable Mr. Justice

Rinfret from Order No. 45410 of the Board of Railway Commissioners for
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Canada, hereinafter called The Board, dated 16th. September 1930 in so far
as the said Order directs the appellants to move such of their utilities as
may be affected by the construction of a subway at D’Argenson Street,
Montreal, as and when required to do so by the Chief Engineer, Operating
Department, of the Canadian National Railways, upon the ground that the
Board of Railway Commissioners for Canada is without jurisdiction to make
the said Order as directed against the said appellants, or in any event to
make the said Order ex parte and without notice to the said ap<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>