Privy Council Appeal No. 16 of 1934.

Dawsons Bank, Limited, and others - - - - Appellants

The Vulcan Insurance Company, Limited - - - - Respondents

FROM

THE HIGH COURT OF JUDICATURE AT RANGOON.

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF THE

[66]

PRIVY COUNCIL, peurverep THE 291H OCTOBER, 1934.

Present at the Hearing :

Lorp ATKIN.
Lorp ALNESS.
Sir SHapr Lar.

[ Delivered by Lorp ATKIN.]

This is an appeal from the High Court at Rangoon sitting
in appeal, which reversed the decision of the Trial Judge in a claim
brought by the appellants upon a policy of insurance against
fire.

The premises were situated at Moulmeingyun in Burma.
The appellants were the mortgagees of the premises, who, in
accordance with the terms of the mortgage, had taken out a
policy of insurance upon the mortgaged property. The partic-
ular policy was taken out with the respondents, the Vulcan
Insurance Company, Limited. The premises had apparently
at one time been insured in the Northern Assurance Company,
but they had ceased to carry the risk, It was said that
they had withdrawn from fire business in Rangoon; whether
that is so or not their Lordships do not know. At any rate,
m 1929, the policy was taken out with the Vulcan Insurance
Company, having originally been written by the Northern
Assurance Company. The risk and description of the property
was, it is said, taken from the original policy with the Northern
Assurance Company. It is described as being “ Three buildings,
the property of the insured, situated at the corner of Strand
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Road and Ferry, Moulmeingyun, Myaungmya District. Said
buildings are constructed of brick walls and cement flooring in
‘the ground storey, timber walls and flooring in the upper storey
‘with shingled roof. Used as retail shop for hazardous and non-
hazardous goods in the ground floor and above as dwellings.”

There was a fire by which the premises were totally destroyed
‘in March, 1931, and on a claim being made, after some delay
'in making up their minds, the insurance company finally resisted
the claim on the footing that there had been a material mis-
description of the property. It is admitted that there was, in
fact, a misdescription of the property, and the only question is
whether the misdescription was a material misdescription, by
which one would ordinarily mean a misdescription such as would"
affect the mind of a reasonable insurer either as to accepting the
.1isk or as to the premium which he would place upon the risk.
Whether a misdescription is material or is not, is partly a question
of evidence, and also partly a question of law.

In this case the learned Trial Judge said he was not satisfied
that the misdescription was material, and the learned Chief
Justice and his colleagues thought the misdescription was
material.

It is not very easy to ascertain what was the exact condition

of these premises, because at one time apparently they consisted
«of only one building, and at another stage in the proceedings
when a policy was taken out, they had been divided laterally
into three buildings, and their Lordships were told that at the
time the fire took place they had been divided into five buildings,
80 that there were five shops and buildings overhead. But the
question as to the number of buildings is not very material in
“this case. The question is whether the building was properly
described as ““ constructed of brick walls and cement flooring in
"the ground storey 7. It is admitted that it was not so correctly
described, and the question, therefore, is whether that mis-
“description was material.

Apparently the Burma fire companies have adopted for
themselves a tariff, which has been put in evidence, consisting of
"the classification of buildings into four classes. Class 1" 1s:
““ Built of brick or stone, with hard roof”. Then there are
classifications for that. Class II is: “ Built of brick or stone

- with shingled roof”. Then it proceeds:. “ Built of brick-
nogging or partly of brick, brick-nogging or stone and partly of
“timber, with hard or shingled roof.” Class ITI is: “ Built of
timber throughout, with hard or shingled roof ”; and class IV
is: ‘“ Built of brick, stone, iron, timber, or timber with mat
walls, and having a roof of thatch ”. That classification is no
“doubt a classification for the guidance of the insurers against
fire in Burma, and the parties who conform to it, namely, the
jnsurance companies or underwriters against fire, are entitled, as
- far as their Lordships can see, to put their own construction
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upon it, for the purpose of business, because it obvicusly is a
classification which admits of some ambiguity.

Now the first question 1s what exactly was the nature of
these buildings ¢ There was the evidence of a surveyor, which
seems to have been of a very unsatisfactory nature, because he
went to the premises after the fire. He did not know them very
well before, and if he did, he seems te have forootten about them.
He prepared a plan of the buildings, relying upon descriptions
given to him, which appear to be inaccurate, and as both the
Courts put on one side that plan, certainly their Lordships do
so in considering this matter. But there was evidence of one
man, who was the last witness called for the plaintitls, who was
the manager of Messrs. Dawsons Bank, the n:ortgagees. who
described this building, and his evidence has been accepted as
correct in all the Courts. From that it would appear that the
back wall of the premises was undoubtedly built of brick. and
the front wall of the premises, so far as it can be said to have
been a wall at all, was undoubtedly built of timber ; it consisted
of folding doors which were open during business hours. but
which when closed formed & wooden wall. The side walls. it is
now quite clearly established, were partly of brick and partly
of timber. They were partly of brick up to one-third of their
length from the rear to the front, or of that part of the premises
which consist of the back wall, and one-third of the side wall.
There is no doubt that the kitchens of the different shops and
the latrines were built for the most part, as far as the latrines
were concerned, wholly of brick, and the kitchens being protected
in this way by having brick side walls and a brick back wall.
But the rest of the side walls were of timber.

In those circumstances the question arises whether or not
this 1s a material misdeseription.

Two witnesses were called on behalf of the defendants,
gentlemen of experience ; one of them of very large experience,
and the other being a gentleman who had some experience in
insurance business, and not being connected with this particular
company, who said that in their opinion this misdescription was
a material misdescription, because in their view if the premises
consisted of one wall being brick at the back and the other
three walls being timber, it was a building which they would
have classed under Class IIT of the tariff, and they would,
therefore, have charged a higher premium on it than if it had been
put in Class IT.

It appears to their Lordships, as it appeared to the Court of
Appeal, that that evidence must apply In common sense to a
case where as to the remaining three walls, one was of timber
and both the lateral walls were as to two-thirds of their length
timber. In such a case it would appear that the danger would
be substantially greater if the building caught fire, because the
two-thirds of the timber falling down would bring down the

(B 306—11149)T ‘ A2




4

superstructure above it, and there wouid be a mest material
question as to the danger of fire in the first place, and the amount
of damage caused by the fire in the second place.

1t appears to their Lordships, on the focting that those two
outside lateral walls were as to cne-third of their length brick
and as to two-thirds timber, quite impossible to resist the
inference that that would be a material departure from the
actual description, which was that all the ground floor walls were
brick. There seems to be some controversy as to what the
lateral divisions were which divided up the buiiding. Whether
they were of brick, as this witness stated, right through from
back to front, in two cases, and made of corrugated iron in
respect of the other two, it still leaves the description of the
building inaccurate, and it is, as appears to their Lordships,
inaccurately described in a matter which was material for
Insurance purposes.

In those circumstances, it appears to their Lordships that
the decision come to by the Court of Appeal was correct, and their
Lordships will humbly advise His Majesty that the appeal should
be dismissed. The respondents must have the costs of the
appeal.







In the Privy Council.
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.
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