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B 1207/1933  RECORD
In the Supreme Court of Writish Columbia  urof b

Columbia
BETWEEN: No. 1
Endorsement
THE BRITISH COLUMBIA LAND AND on Writ
INVESTMENT AGENCY LIMITED Aug. 2, 1933
Plaintiff
AND:

MONTREAL TRUST COMPANY

Defendant
10 AND:

THE LONDON AND WESTERN TRUSTS COM-
PANY LIMITED and J. A. CLARK, executors of the

Estate of C. V. Cummings, deceased.
Third Parties.

No. 1
ENDORSEMENT ON WRIT

The Plaintiff’s Claim is against the Defendant to recover
the sum of $1,032.16 for interest due under a certain mortgage
dated the 15th day of January, 1925, and made between Pruden-

20 tial Holdings Limited as Mortgagor and the Plaintiff as Mort-
gagee, whereby the said Prudential Holdings Limited mortgaged
to secure the repayment of the principal sum of $13,000.00 to-
gether with interest thereon at the rate of six per centum (6%)
per annum payable as in the said mortgage mentioned, ALL AND
SINGULAR that certain parcel or tract of land and premises
situate, lying and being in the City of Vancouver, Province of
British Columbia, and more particularly known and deseribed as
Lots five (5) to nine (9) inclusive, in Block two (2), of Subdivi-
sion ‘¢’ of District Lot one hundred and eighty-three (183),

30 Group One (1), New Westminster District, according to a plan
deposited in the Land Registry Office at Vancouver, B.C., and
numbered 417.

By the provisions of the said mortgage interest at the said
rate of 6% per annum is payable on the said principal sum of
$13,000.00 half-yearly on the 25th days of March and September
in each and every year.

In the said mortgage the said Prudential Holdings Limited
covenanted and agreed with the Plaintiff to pay to it the afore-

said sum of prinecipal and interest as in the said mortgage pro-
40 vided.
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By certain conveyance dated the 15th day of February, 1926,
the said Prudential Holdings Limited conveyed and set over
unto the Defendant ALI, AND SINGULAR the lands and
premises above described subject to the said mortgage of the 15th
day of January, 1925, in favour of the Plaintiff.

By a certain deed of Assignment dated the 1st day of June,
1933, the said Prudential Holdings Limited assigned and set over
unto the Plaintiff the full benefit and advantage of all claims
which the said Prudential Holdings Limited then had or might
thereafter have against the said Defenidant either at law or in
equity or whether by way of claim for indemnity in respect of:
the said mortgage or otherwise howsoever; notice in writing of
which said Assignment was duly given to the Defendant on or
about the 23rd day of June, 1933. '

The whole of the principal sum secured by the said mortgage
together with interest as hereinafter set forth is now due and
owing.

PARTICULARS OF INTEREST OWING

Sept. 25th, 1932—To 6 months interest to this date.......... $390.00

Mar. 25th, 1933—To 6 months interest to this date........ 390.00

Aug. 2nd, 1933—To 130 days’ interest to this date............. 277.81

Aug. 2nd, 1933—'£;tinterest on interest in arrears to this 08 14
e .

Total Amount Due $1,085.95

WHEREFORE THE PLAINTIFF CLAIMS the said sum
of $1,085.95 together with interest at the rate of 6% per annum
on the said prinecipal sum of $13,000.00 from the date hereof until
payment or judgment.

PLACE OF TRIAL—VANCOUVER, B.C.
DELIVERED this 2nd day of August, A.D. 1933.

“BOURNE & DESBRISAY,”
Plaintiff’s Solicitors

AND the sum of $50.00 (or such sum as may be allowed on
taxation) for costs. If the amount claimed be paid to the Plaintiff
or its Solicitors or Agents within four days from the service here-
of, further proceedings will be stayed.
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No. 2
AMENDED STATEMENT OF CLAIM

Writ issued August 2nd, A.D. 1933

1. The Plaintiff’s claim is against the Defendant to recover
the sum of $1,198.57 for interest due under a certain mortgage
dated the 15th day of January, 1925, and made between Prudential
Holdings Limited as Mortgagor and the Plaintiff as Mortgagee,
whereby the said Prudential Holdings Limited mortgaged to
secure the repayment of the prineipal sum of $13,000.00 together
with interest thereon at the rate of six per centum (6%) per
annum payable as in the said mortgage mentioned, ALL AND
SINGULAR that certain parcel or tract of land and premises
situate, lying and being in the City of Vancouver, Province of
British Columbia, and more particularly known and described as
Lots five (5) to nine (9) inclusive, in Block two (2), of Subdivi-
sion ““C”’ of District Lot One hundred and eighty-three (183),
Group One (1), New Westminster District, according to a plan
deposited in the Land Registry Office at Vancouver, B.C., and
numbered 417.

2. By the provisions of the said mortgage, interest at the
said rate of 6% per annum is payable on the said prineipal sum
of $13,000.00 half-yearly on the 25th days of March and Septem-
ber in each and every year, arrears of both principal and interest
to bear interest at the said rate.

3. In the said mortgage the said Prudential Holdings
Limited covenanted and agreed with the Plaintiff to pay to it
the aforesaid sum of prinecipal and interest as in the said mort-
gage provided. The Plaintiff will at the trial of this action crave
leave to refer to the said mortgage.

4. By a certain conveyance dated the 15th day of February,
1926, the said Prudential Holdings Limited conveyed and set
over unto the Defendant ALI. AND SINGULAR the lands and
premises above described subject to the said mortgage of the 15th
day of January, 1925, in favour of the Plaintiff, and the said
Prudential Holdings Limited thereby and thereupon became en-
titled to be indemnified by the Defendant against its obligation to
pay the moneys payable by it under and by virtue of the terms
of the said mortgage.

4A. In the alternative the said Defendant by accepting the
conveyance last above-mentioned, by applying to register the same
in the Land Registry Office and by filing in support of its applica-
tion to register a doecument purporting to be a certified copy of
a resolution passed by the directors of Prudential Holdings
Limited, which said resolution is in the words and figures follow-
ing:
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‘“It was moved by T. R. Nickson and seconded by Mr.
H. S. Coulter that the Company authorize and confirm the
sale from the Company to the Montreal Trust Company of
Lot 15 and the North half of Lot 16, Block 60, District Lot
541, in the City of Vancouver, British Columbia, and Lots
9, 6,7, 8 and 9 in Block 2, in Subdivision of District Lot 183
in the City of Vancouver, Province of British Columbia, at
and for the price of $15,500.00, the said Montreal Trust Com-
pany to assume all mortgages against the properties hereby
authorized to be sold, and the President and Secretary of the
Company, that is to say, Thomas Ralph Nickson and Howard
Stanley Coulter, respectively, are hereby authorized and in-
structed to sign the deed of transfer confirming the lands
aforesaid to the Montreal Trust Company, and the said Presi-
dent and Secretary are further hereby authorized to affix the
Corporate Seal of the Company to the said deed of transfer;”’

and hy entering into possession of the said lands and premises
thereby conveyed, bound itself and specifically agreed to assume
and pay the said mortgage mentioned in paragraph 1 hereof and
to indemnify the said Prudential Holdings Limited against its
ohligation to pay the moneys payable by it to the said Plaintiff
under and by virtue of the terms of the said mortgage.

5. By a certain deed of Assignment dated the 1st day of
June, 1933, the said Prudential Holdings Limited assigned and set
over unto the Plaintiff the full benefit and advantage of all claims
which the said Prudential Holdings Limited then had or might
thereafter have against the said Defendant either at law or in
equity or whether by way of claim for indemnity in respect of the
salid mortgage or otherwise howsoever; notice in writing of which
said Assignment was duly given to the Defendant on or about
the 23rd day of June, 1933.

6. The whole of the principal sum secured by the said mort-
gage together with interest as hereinafter set forth is now due
and owing:

PARTICULARS OF INTEREST OWING

Sept. 25th, 1932—To 6 months interest to this date.............. -$390.00
Mar. 25th,1933—To 6 months interest to this date............. 390.00
Sept. 25th, 1933—To 6 months interest to this date........... 390.00
Sept. 29th, 1933—To interest on interest in arrears to this

date : 28.57

Total Amount Due $1,198.57

10
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WHEREFORE THE PLAINTIFF CLAIMS:—

(a) The said sum of $1,198.57, together with interest at the
rate of 6% per annum on the said sum of $1,170.00 from the date
hereof until date of payment or judgment;

(b) Costs of this action;

(¢) Such further and other relief as to this Court shall seem
meet and the nature of the case may require.

PLACE OF TRIAL—VANCOUVER, B.C.

“BOURNE & DESBRISAY,”
10 Solicitors for the Plaintiff

DELIVERED this 2nd day of October, A.D. 1933, by Messrs.
Bourne & DesBrisay, Barrister and Solicitors, whose place of
business and address for service is 309 Royal Bank Building, 675
Hastings Street West, Vancouver, B.C.

To the Defendant,
And to Messrs. Burns, Walkem & Thomson,
its solicitors.

No. 3
AMENDED DEFENCE

20 1. The Defendant denies the making of the Mortgage re-
ferred to in paragraphs 1, 2 and 3 of the Amended Statement of
Claim. If, which is not admitted, the said mortgage was made,
the Defendant denies that any sum is owing thereunder either for
principal or interest.

2. The Defendant denies the making of the conveyance re-
ferred to in paragraph 4 of the Amended Statement of Claim. If,
which is not admitted, the said conveyance was made, the Defend-
ant denies that Prudential Holdings Limited became entitled to
be indemnified by the Defendant as alleged in paragraph 4 of the

80 Amended Statement of Claim or at all.
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2A. In answer to paragraph 4A of the Amended Statement
of Claim the Defendant denies that it accepted any conveyance as
alleged, denies that it applied to register any such conveyance in
the Land Registry Office and denies that it filed in any Land
Registry Office any document purporting to be a certified copy of
a resolution such as alleged in the said paragraph 4A, denies that
it entered into possession of the lands and premises referred to in
the Amended Statement of Claim, and denies that it bound itself
or specifically agreed as alleged in the said paragraph 4A or at all.

2B. In further answer to paragraph 4A of the Amended
Statement of Claim, the Defendant says that there was no agree-
ment in writing nor was there any memorandum or note in writ-
ing of the alleged agreement sufficient to satisfy the Statute of
Frauds.

3. The Defendant denies the granting of the Deed of Assign-
ment referred to in paragraph 5 of the Amended Statement of
Claim and denies that notice in writing as therein alleged was
given to the Defendant on or about the 23rd day of June, 1933, or
at any time.

4. In further answer to the whole of the Amended State-
ment of Claim, the Defendant says that on or shortly before the
15th day of February, 1926, the late Charles Vietor Cummings,
who is hereinafter referred to as ‘‘Cummings,” verbally agreed
to advance by way of loan to the said Prudential Holdings Limited
the sum of $15,500.00 and the said Prudential Holdings Limited
verbally agreed to secure repayment to Cummings of such sum,
together with interest thereon, by conveying to Cummings inter
alfiaC the lands described in paragraph 1 of the Amended Statement
of Claim.

5. In accordance with his said agreement Cummings ad-
vanced the said sum of $15,500.00 to the said Prudential Holdings
Limited by causing the Montreal Trust Company to pay the same
to the said Prudential Holdings Limited for him and on his be-
half and he requested the said Prudential Holdings Limited in
accordance with its said agreement to convey the said lands to his
nominee, the Defendant, to be held by the Defendant in trust for
Cummings upon the terms aforesaid, that is to say, as and by way
of a mortgage to secure the repayment of the said sum and interest.

6. Pursuant to the said request the said Prudential Holdings
Limited conveyed the said properties to the Defendant by a con-
veyance dated the 15th day of February, 1926.

7. The Defendant acted at all times solely as the nominee
of and trustee for Cummings.

10
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DATED at Vancouver, B.C,, this 31st day of January, 1934.

“R. SYMES,”

Solicitor for Defendant
To Messrs. Bourne & DesBrisay,

Solicitors for Plaintiff.

RECORD
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Amended

. Defence

DELIVERED by Reginald Symes, Solicitor for the Defend-
ant, whose place of business and address for service is at the office
of Roberésgn, Douglas & Symes, 640 Pender Street West, Van-
couver, B.C.

No. 4
REPLY AND JOINDER OF ISSUE

1. In reply to the whole of the Statement of Defence herein
the Plaintiff joins issue.

2. In further reply to paragraphs 4,5, 6 and 7 of the Defence
herein the Plaintiff says that the Defendant is estopped from
saying what is alleged in the said paragraphs, or any of them,
because on or about the 16th day of February, 1926, the Defend-
ant made application by its solicitor to be registered as owner in
fee simple of, inter alia, the lands and premises more particularly
described in paragraph 1 of the Statement of Claim herein, subject
to the Plaintiff’s mortgage dated the 15th day of January, 1925,
and more particularly referred to in said paragraph 1 of the State-
ment of Claim herein, and with such application in support there-
of and for the purpose of so becoming registered as the owner in
fee simple of the said lands and premises, deposited or caused to
be deposited in the Land Registry Office at the City of Vancouver,
British Columbia, the conveyance bearing date the 15th day of
February, 1926, in paragraph 4 of the Statement of Claim men-
tioned, and a document purporting to be a copy of a resolution
passed by the Directors of Prudential Holdings Limited, which
said resolution is in the words and figures following:

“IT WAS MOVED by T. R. Nickson and seconded by
Mr. H. S. Coulter that the Company authorize and confirm
the sale from the Company to the Montreal Trust Company
of Lot 15 and the North half of Lot 16, Block 60, District Lot
541, in the City of Vancouver, British Columbia, and Lots
5, 6,7, 8, and 9 in Block 2, in Subdivision of District Lot 183
in the City of Vancouver, Province of British Columbia, at
and for the price of $15,500.00, the said Montreal Trust Com-
pany to assume all mortgages against the properties hereby
authorized to be sold, and the President and Secretary of the
Company, that is to say, Thomas Ralph Nickson and Howard
Stanley Coulter, respectively, are hereby authorized and in-

Jan. 31,1934
(Conud.)
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structed to sign the deed of transfer confirming the lands
aforesaid to the Montreal Trust Company, and the said Presi-
dent and Secretary are further hereby authorized to affix the
Corporate Seal of the Company to the said deed of transfer.”’

and the Defendant, pursuant to such application, became regis-
tered and is now registered as the owner in fee simple of the said
lands subject to the said mortgage, and a Certificate of Indefeas-
ible Title issued to the said Defendant in accordance with the pro-
visions of the ‘‘Land Registry Act’’ being Chapter 127, R.S.B.C.
1924 and amending Acts.

3. In further reply to the said paragraphs 4, 5, 6 and 7 of the
Defence herein the Plaintiff says that the Defendant is estopped
from saying what is alleged in the said paragraphs of the Defence
herein because the transaction between the Defendant and the
said Prudential Holdings Limited is set forth and contained in
writing, namely in the said conveyance from Prudential Holdings
Limited to Montreal Trust Company of date February 15th, 1926,
il'ld .téhg‘ said resolution of the Directors of Prudential Holdings

imite

4, 1In further reply to the said paragraphs 4, 5, 6 and 7 of the
Defence herein the Plaintiff says that the Defendant by virtue of
the provisions of the said ‘‘Land Registry Aect’’ by making appli-
cation for registration as set forth in paragraph 2 hereof, and by
depositing the said resolution of Prudential Holdings Limited in
the said Land Registry Office, estopped itself from saying what is
alleged in the said paragraphs of its Defence, or any of them.

5. In further reply to the said paragraphs 4, 5, 6 and 7 of the
Defence herein the Plaintiff pleads Sections 23, 36, 37, 38, 39 and
147 of the said ‘“‘Land Registry Act’’ and says that by accepting
the said deed of the 15th day of February, 1926, applying for and
obtaining registration thereof and securing the issue in its name
of Certificate of Indefeasible Title to the said lands, the Defend-
ant is estopped from saying what is alleged in the said paragraphs
of its Defence, or any of them.

6. In further reply to paragraphs4, 5,6 and 7 of the Defence
herein, the Plaintiff says that the Defendant is estopped from say-
ing what is alleged in the said paragraphs, or any of them, be-
cause the Plaintiff, relying on the document deposited in the Land
Registry Office as aforesaid by or on behalf of the Defendant, ob-
tained by purchase on or about June 1st, 1933, an assignment from
the said Prudential Holdings Limited of all claims which the said

10
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Prudential Holdin‘Fs Limited then had or might thereafter have  RECORD
against the Defendant either at law or in equity or whether by s sbe Supreme
way of a claim for indemnity in respect of the said mortgage, or Courof Brisish
otherwise howsoever.

No. 4
DATED at Vancouver, B.C., this 3rd day of February, A.D. Repl “‘df
1934. fovue
“BOURNE & DESBRISAY,” (Contd.)

Solicitors for the Plaintiff
To the Defendant,

10 And to Messrs. Robertson, Douglas & Symes,
its Solicitors.
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RECORD B 1207/1933
égﬁs’:b In the Supreme Court of Writish Columbia

No. 5 BETWEEN:

Proceedings THE BRITISH COLUMBIA LAND AND
June 19, 1934 INVESTMENT AGENCY LIMITED
Plaintiff
AND:
MONTREAL TRUST COMPANY
Defendant
ANp: 10

THE LONDON AND WESTERN TRUSTS COM-
PANY LIMITED and J. A. CLARK, executors of the
Estate of C. V. Cummings, deceased.

Third Parties.

(Before the Honourable Mr. Justice D. A. McDonald)
Vancouver, B.C., June 19th, 1934
No. 5
PROCEEDINGS AT TRIAL

H. A. BOURNE, ESQ., and
A. C. DESBRISAY, ESQ., appearing for Plaintiff. 20

A. BRUCE ROBERTSON, ESQ,, appearing for Defendant,

Mr. Bourne: I appear for the Plaintiff, Mr. DesBrisay with
me.
Mr. Robertson: I appear for the Defendant, my lord.
The Court: Are you ready in this B.C. Land case?
Mr. Bourne: Yes, my lord. This, my lord, is an action—
The Court: I have read the record, Mr. Bourne. Call your
evidence.

Mr. Bourne: I have an amendment, my lord, in respect to
whiclaI have given notice. The amendment is contained in the 3¢
record.

The Court: Which paragraph?

Mr. Bourne: Paragraph 4A, I will hand up a copy in case it
may not have been put in.

Mr. Robertson: I want to amend the defence, my lord, set-
ting up denial, and also pleading the Statute of Frauds, in reply
to my friend’s amendment. I will file a copy. My friend has it.

The Court: You have filed a copy?

Mr. Robertson: Not yet, my lord, but I will file a copy.

Mr. Bourne: I call Mr. Cotter. 40
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No. 6 RECORD
JOSEPH COTTER, a witness called on behalf of the Plaintiff, 1% e
being first duly sworn, testified as follows: Columbia
DIRECT EXAMINATION BY MR. BOURNE: lélai;tiﬁ’s
Q. Mr. Cotter, you are a clerk in the Land Registry Office . b??;ces
at Vancouver? A. Yes. Joseph Cotter

. You have with you certain documents which you were Direct Exam.
subpoenaed to bring here? A. Yes.
Q. Original documents? A. Yes.
. Have you a mortgage dated the 15th day of January,
1925, by the Prudential Holdings Limited to the British Columbia
Land & Investment Agency Limited? A. Yes.
Q. Of Lots 5, 6, 7, 8 and 9, Block 2, Subdivision C, District
Lot 183, Group 1, New Westminster District. A. (Producing
document).
Mr. Bourne: I ask leave, my lord, to put in a certified copy
of that and have it marked in place of the original.

(DOCUMENT MARKED EXHIBIT No. 1)

The Court: By the way, is any one appearing for the Third
Parties?

Mr. Robertson: No, my lord, they admitted liability and the
question was reserved until after the trial when the Defendant
is to have the right to move against them, if necessary.

Mr. Bourne: Have you the original conveyance of the same
property dated the 15th day of February, 1926, from the Pruden-
tial Holdings Limited to the Montreal Trust Company? A. Yes.

Q. The original of it? A. Yes.

The Court: What is that date, Mr. Bourne?

Mr. Bourne: The 15th day of February, 1926, my lord.

The Court: The Prudential?

Mr. Bourne: From the Prudential Holdings Limited to the
Montreal Trust Company amongst that inter alia—that property
inter alia and so far as that property is concerned expressed to be
subject to the mortgage which has already gone in as Exhibit 1.
I will put in the certified copy of that.

(DOCUMENT MARKED EXHIBIT No. 2)

. Now, have you the two applications to register: First, the
application to register the mortgage, Exhibit 1. I am sorry, first,
the application to register the last conveyance, Exhibit 2¢ A. Yes.

he Court: Application to register Exhibit 2.

Mr. Bourne: Q. And the following application, which is
an application to register the other property mentioned in the
deed Exhibit 2¢ A. Yes.

Mr. Bourne: You have the original of these. I am putting
in certified copies of these, my lord, and I wish to mention when
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I am putting that in that this was made on the 16th day of Feb-
ruary, 1926, and the usual declaration as to value and so on, and
the payment is made by Mr. R. H. Tupper in respect of each—
the application is made by him.

The Court: Yes, Exhibit 3, will be the application to register
Exhibit 2¢

Mr. Bourne: Yes, my lord.
The Court: The deed of these lands inter alia.

Mr. Bourne: The deed of these lands particularly, and the
following then will be the application to register the other prop-
erty under the same deed. It was necessary to make two applica-
tions because of two separate properties and not being contiguous.

The Court 1T see, that is 4.
(DOCUMENT MARKED EXHIBIT No. 4)

Mr. Bourne: I might mention that in that Exhibit 3 the
application to register the particular property, the sworn valua-
tion is $34,500, that being the amount of the cash consideration
shown in the deed Exhibit 2 plus the amount of the two mortgages
against the two properties, only one of which we are interested 1in.
Now, the resolution—

The Court: You are putting in the application to register
the mortgage ?

Mr. Bourne: No, my lord.

The Court: All right, now, the next one.

Mr. Bourne: Q. Have you the resolution from the Land
Registry files of the Prudential Holdings Limited certified 12th
February, 1926, authorizing the execution and delivery by the
Prudential Holdings Limited and its officers and authorizing the
seal to be affixed to the conveyance, Exhibit 22 A. Yes.

Q. You have the original? A. Yes.

Mr. Bourne: I will put in a certified copy of that, my lord,
and I wish to read that at the moment.

Mr. Robertson: My lord, I am objecting to that document
being accepted in evidence on the ground that it does not emanate
from us in any way.

The Court: But still if a man is going to prove a deed, surely
he can prove the authority by which the deed was executed.

Mr. Bourne: Probably I had better go on with questions
on that, my lord, and show how it appears to be in the Land
Registry Office.

The Court: Oh, I think so.

Mr. Bourne: Q. Where does that appear on your files, Mr.
Cotter, that application? A. 15689K.

Q. Being what now? The deed of what—being the applica-
tion to register what? A. Being the first application to register
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Lots 5, 6, 7, 8 and 9 of Block 2, Subdivision C, D.L. 183, Plan 417.

Q. That is the application to register the conveyance Exhibit
2% A. Yes

Q. And the additional property as well. Now, does that
appear in the same envelope, was that the application or how does
it appear? A. Yes, it appears to have been submitted with the
other documents at the time the application was made.

Mr. Bourne: That, my lord, means extracts from the min-
utes of the meeting of the directors of the Prudential Holdings
Limited held at the registered office of the Company at 218 Rogers
Building, 470 Granville Street, on the 5th day of February, 1926,
at which meeting all directors were present. (Reading document).

(DOCUMENT MARKED EXHIBIT No. 5)

. Now, have you the certificate of indefeasible title of Lots
5 to 9 inclusive, Block 2, Subdivision ‘‘C’’ of District Lot 183 in
the name of the Montreal Trust Company? A. Yes.

Mr. Bourne: I putin a certified copy, my lord, of that certi-
ficate of indefeasible title which is dated 17th February, 1926, the
day following the day on which the application to register was
made. That shows the property in question with an endorsement
on the back that it is subject to the mortgage in favour of the
British Columbia Land and Investment Agency Limited No.
307118 for $13,000.

(DOCUMENT MARKED EXHIBIT No. 6)

Mr. Bourne: I am also putting in, my lord, certificate of
encumbrance dated this date, 19th June, 1934, in respect of the
property in question, showing it registered in the name of the
Montreal Trust Company, subject only to the mortgage in favour
of the British Columbia Land and Investment Agency Limited.

- (DOCUMENT MARKED EXHIBIT No. 7)

. Mr. Cotter, are you able to say has that state of title as
shown by the last exhibit, the certificate of encumbrance, been the
state of the title with reference to that property since the certifi-
cate of title, the previous exhibit, was issued in 19269 A. There
has been nothing beyond what shows on the title itself. I am not
in a position to go back so far as that.

. You haven’t checked that back giving the period to see
whether anything else is there? A. No.

Q. Have you the certified copy of the memorandum and
articles of association of the Prudential Holdings Limited? A.
Yes, the filing here is 13793.

Mr. Bourne: Produced from the Land Registry Office, I
will put in a certified copy, certified by the Registrar of Companies
of these two documents, my lord.
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(DOCUMENT MARKED EXHIBIT No. 8)
Mr. Bourne: Your witness.

No. 7
CROSS-EXAMINATION BY MR. ROBERTSON:

Q. Mr. Cotter, you stated that the certified copy of resolution
Exhibit 5 appeared to have been filed at the same time that the
application for registration of these files was made? A. Yes.

Q. Do you base that on anything more than the fact that you
find that document in the envelope in which you find the convey-
ance? A. No, it is supported by the draft made by the drafter
in preparing—in having the certificate of title prepared for reg-
istration and duly signed and sealed. -

Q. That is another memorandum which you find in the en-
velope, is it? A. Yes.

. Now, is there any mention in the application to register
of that resolution? A. No, therq is no mention of it here.

. Now, the applications to register Exhibits 3 and 4 have
on them the words, filing 13793, have they not? A. Yes.

Q. Those words in each case appear in a different handwrit-
ing from the main body of the application, do they not?

Mr. Robertson: That is not shown on the certified copy, my
lord, so I am bringing it out now. A. It is written differently,
but it looks like the same type of pen—*‘F’, you see, and the heavy
strokes go in sideways, but there is nothing to prove that.

Mr. Robertson: i’erhaps if your lordship would look at the
exhibits,

The Court: All right.

Mr. Robertson: That is all, thanks, Mr, Cotter.

(Witness aside).

Mr. Bourne: I eall Mr. Boyd.

BRUCE BOYD, a witness called on behalf of the Plaintiff, being
first duly sworn, testified as follows:

No. 8
DIRECT EXAMINATION BY MR. BOURNE:

Q. Mr. Boyd, you are a barrister and solicitor of the
Supreme Court of British Columbia? A. Yes.

. And in May and June of 1933 you acted for the Pruden-
tial Holdings Limited? A. I did in a very limited way.

. I am producing document dated 1st June, 1933, bein
between the Prudential Holdings Limited assignor and the British
Columbia Land and Investment Agency Limited as assignee.
(Handing document to witness). Have you seen that document ¢
A. Yes, I executed it. I looked after the acknowledgment sec-
tion. I looked after the acknowledgment section of the document.

Q. Did you see the document signed there? A. Yes, I saw
the document signed.

Qe
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Q. And the seal affixed? A. Yes.

Q. By T. R. Nickson and Hesse who are described as direct-
ors? A. Directors, yes.

Q. Do you know whether the directors had a meeting— A.
Yes, they had a meeting.

. And passed a resolution? A. Yes.

Q. Authorizing the giving of this document? A. Yes.

Mr. Bourne: This document, my lord, is an assignment—
(Reading document).

(DOCUMENT MARKED No. 9)

Q. At the time this assignment was given, was any considera-
tion given forit? A. I believe there was a consideration of $100
or $150, I don’t know.

You received it? A. Well, I am not certain whether

I received it or the Prudential Trust Company received it. I am

not certain whether I received it. I know that it was received.

- Q. From the British Columbia Land— A. From the B.C.
Land and Investment Agency.

No. 9
CROSS-EXAMINATION BY MR. ROBERTSON:

Q. Mr. Boyd, that document was executed by Mr. Nickson as
president, wasit? A. Director I think it is here.

. Mr. Nickson was in fact president of the Prudential
Holdings Limited? A. I wasn’t looking after the Prudential
Holdings, I merely took that from his information that he gave me.

. Do you know whether or not at the time he was presi-
dent? A. I believe he was president.

Q. He had been for a good many years prior tothe— A. I
think so. I only have his own statement as to that; I don’t know.

. You were acting as solicitor—solicitor for the company ?
A. No, I wasn’t acting as solicitor of the company. I happened
to be on this particular matter, but I hadn’t been solicitor before.
I was interested in the property, not as solicitor.

(Witness aside).
Mr. Bourne: I call Mr. Margeson.

No. 10

HARRY BURTON MARGESON, a witness called on behalf of
the Plaintiff, being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. BOURNE:

Q. Mr. Margeson, you are a director of E. B. Morgan &
Company, Limited, a company carrying on an agency business in
Vancouver? A. I am.

Q. And you have been for how long? A. Oh, fourteen years.

Fourteen years? A. Yes.
Q. That company is the agent in Vancouver for the Plain-
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tAi.ﬁ t%e British Columbia Land and Investment Agency Limited ?
es.

Q. In respeect of its mortgages in Vancouver? A. Yes.

Q- And have charge of these mortgages, including the mort-
gage In question in this action? A. Yes.

. And do you have charge of the mortgages of the B.C.
Land and Investment Agency Limited? A. We have.

Q. And the mortgage accounts and the collection of all
moneys under them? A. Yes.

Q. And, therefore, you are able to tell the present position
and condition of the mortgage account in respect of the mortgage
in question? A. Yes.

Q. Now, what is the present state of the account so far as
interest is concerned? A. Arrear of interest to date—to June
19th, 1934—

Q. Just a minute.

The Court: Q. June 19th, 19349 A. $1,743.78.

Mr. Robertson: Q. How much? A. $1,743.78.

Mr. Bourne: Q. How is that made up, Mr. Margeson?
A. It is made up of—

Q. Give the separate items making up the amount, taking
when the quarter payments are due and the amounts? A. There
was a quarter payment due September 25th, 1932—no, that is not
a quarter payment, that is a half yearly payment.

Q. Yes? A. $390.

. Yes? A. March 25th, 1933, six months’ interest to
March 25th, 1933, $390.

. Yes? A. September 25th, 1933, to six months’ interest
to September 25th, 1933, $390; March 25th, 1934, to six months’
interest to March 25th, 1934, $390. June 19th, 1934, to eighty-six
days’ interest to date $183.78.

Q. Making the total you have got? A. Yes.

. What is the rate of interest—well, the mortgage speaks
for itself? A. The mortgage is $13,000 and the interest rate is
6 per cent.

Mr. Bourne: I might say, my lord, in the statement of claim
we claim interest—the three periods first mentioned of six months
each up to September 25th, 1933, and then the time period since
this period has been completed, and he has added another payment.
That will account for the difference.

The Court: You are claiming now up to date?

Mr. Bourne: Yes, you see the claim in our statement of
claim, interest after the date of the writ. I am wrong in that
statement, my lord, we claim—

The Court: You claim $1198.57, then interest on that sum.

Mr. Bourne: Yes, interest on interest as provided in the
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mortgage. I would ask leave to amend to bring the mortgage
account up to date.

The Court: Well, I think that is an amendment that ought
to be allowed. The other side are not surprised by it at all.

Mr. Bourne: Q. Now, has the Defendant Company, the
Montreal Trust Company, ever paid interest to the B.C. Land or
to your company for the B.C. Land in respect of this mortgage,
and if so when did it commence paying? A. They started pay-
ing in 1926.

Q. In1926% A. Yes.

. And who has paid since that date as far as you know?¢
A. The Montreal Trust Company have paid—

. That is up to the time the payments ceased to be made?
A. That is it, yes.

Q. Now, with reference to the assignment, Exhibit 9, are
you able to say whether or not a consideration was paid by the
B.C. Land and Investment Agency Limited to the Prudential
Holdings Limited for that assignment? A. Yes, the considera-
tion was paid.

. How much was it? A. I don’t know—$100 or $150, I
don’t know the exact amount.

The Court: Well, Mr. Boyd covered that, did he not ?

Mr. Bourne: Yes.

The Court: He was not cross-examined on it.

Mr. Bourne: That is all.

No. 11
CROSS-EXAMINATION BY MR. ROBERTSON:

. Mr. Margeson, you have known for a good many years,
have you not, that the Montreal Trust Company was not the bene-
ficial owner of the land in question? A. No.

. Did you not know that the Montreal Trust Company held
that land in trust for another? A. Not until just recently.

. How recently? A. Oh, last fall, I would say. I don’t
know the exact date. We were informed by our solicitors in the
letter they wrote us.

Mr. Robertson: Will my friend please produce letter of the
16th October, 1929, from the Defendant to Messrs. E. B. Morgan
& Company Limited.

(Document produced by Mr. Bourne).

Q. You received that letter, Mr. Margeson? A. Yes.

Mr. Robertson: That letter, my lord, reads, ‘“We beg to
enclose our cheque . ..”” (Reading letter).

(DOCUMENT MARKED EXHIBIT No. 10)

Q. In reply to the letter Exhibit 10 did you write that letter,
Mr. Margeson? (Handing document to witness). A. Yes.
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Mr. Robertson: This, my lord, is a letter dated 17th October,
1929, from Mr. Margeson to the Montreal Trust Company. (Read-
ing letter). '

(DOCUMENT MARKED EXHIBIT No. 11)

Q. When you referred to the Montreal Trust Company’s
principal, to whom were you referring, Mr. Margeson? A. To
the Montreal Trust head office or possibly— I don’t know.

The Court: Q. I did not catch that answer. A. To the
Montreal Trust Company.

. But you use the word ‘‘principal’’? A. Yes, oh, yes.

Q. ‘“‘And extend the balance for the time required by your
principal,’”’ or words to that effect. Did you know who that prin-
cipal was, or if they had a principal. What did you mean by that¢
A. I didn’t know who the principal was.

Mr. Robertson: Will my friend produce letter of the 13th
November, 1929, from the Defendant to the manager of E. B. Mor-
gan & Company Limited.

(Document produced by Mr. Bourne).

Q. Did you receive that letter, Mr. Margeson? A. Yes.

Mr. Robertson: That letter, my lord, reads as follows:

(Reading letter).

(DOCUMENT MARKED EXHIBIT No. 12)

Q. In reply to that, did you write this letter, Mr. Margeson ¢
A. Yes.

Mr. Bourne: What is the date of it %

Mr. Robertson: 27th November, 1929, from Mr. Margeson
to the Defendant. (Reading letter).

(DOCUMENT MARKED EXHIBIT No. 13)

Q. Did you write that letter, Mr. Margeson (Handing docu-
ment to witness). A. Yes.

Mr. Robertson: This, my lord, is a letter of the 20th August,
1931, from Mr. Margeson to the Defendant. (Reading).

(DOCUMENT MARKED EXHIBIT No. 14)

Q. To whom did you refer when you referred to the present
owner, Mr. Margeson? A. Well, the principal, whoever it was,
I didn’t know who it was.

Q. Well, you knew that there was some principal involved
other than the Montreal Trust Company, did you not? A. Pos-
sibly a joint owner or something of that kind.

Q. Didn’t you know that they were acting as trustee for
somebody else? A. Never knew it.

Mr. Robertson: Well, we will go on. Will my friend pro-
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duce letter of 3rd September, 1931, from the Defendant to Messrs.
E. B. Morgan & Company.
(Document produced by Mr. Bourne).
Q. Did you receive that letter, Mr. Margeson? A. Yes.
Mr. Robertson: 3rd September, 1931. (Reading letter).

(DOCUMENT MARKED EXHIBIT No. 15)

Mr. Robertson: Will my friend please produce letter of the
11th May, 1932, from the Plaintiff’s managing director to the
manager of the Plaintiff’s Victoria office.

Mr. Bourne: What is the date, please?

Mr. Robertson: 11th May, 1932. 1t is enclosed in the letter
of the 26th May, 1932.

Mr. Bourne: I haven’t the original but there is a copy.

Mr. Robertson: Q. This is a letter, Mr. Margeson, from
Mr. Brayne, the Plaintiff’s managing director in England to Mr.
Wolfenden who is manager in Viectoria, isn’t he? (Handing
document to witness). A. Mr. Wolfenden was manager of Vic-
toria of the B.C. Land and Investment Agency Limited.

, Q. Yes? A. Of course, I don’t know anything about that
etter.

Mr. Robertson: Well, it is produced—it comes from my
friend’s custody, my lord. You have no objection. It reads—
(Reading letter).

(DOCUMENT MARKED EXHIBIT No. 16)

Mr. Robertson: Then will my friend produce letter of the
26th May, 1932, from Mr. Wolfenden, to Messrs. E. B. Morgan &
Company. (Document produced by Mr. Bourne).

. You received that letter from Mr. Wolfenden, Mr. Mar-
geson? (Showing document to witness). A, Yes.

Mr. Robertson: That letter reads as follows (Reading letter).

(DOCUMENT MARKED EXHIBIT No. 17)

Mr. Robertson: Will my friend produce letter of the 27th
May, 1932, from the witness to the manager of the Plaintiff in
Victoria.

Mr. Bourne: Well, there is just one paragraph of that.
(Producing document).

Mr. Robertson: Yes, I will put in the first paragraph of
this letter, my lord. ‘‘Re Prudential Holdings.”” That is a copy
of a letter which you wrote, Mr. Margeson? A. Yes.

Mr. Robertson: In that letter the witness says that he will
see Mr. Bone, the manager of the Montreal Trust Company, and
will be as diplomatic as possible.

(DOCUMENT MARKED EXHIBIT No. 18)
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Mr. Robertson: Will my friend please produce letter of the
13th July, 1932, from the Defendant to Messrs. E. B. Morgan &
Company.

(Document produced by Mr. Bourne).

Q. Youreceived that letter, Mr. Margeson. (Showing docu-
ment to witness). A. Yes.

Mr. Robertson: That letter reads as follows, my lord. (Read-
ing letter).

(DOCUMENT MARKED EXHIBIT No. 19)

Q. Now, when you received that letter referring to a prinei-
pal who writes: ‘It is not my intention to put up any further
money in connection with this property,”” did you still think the
Montreal Trust Company were the beneficial owners of the prop-
ertyl.1 A. It didn’t—it didn’t make any impression on my mind
at all.

Mr. Robertson: Will my friend produce letter of the 15th
July, 1932, from the witness to the manager of the Plaintiff’s
Victoria office.

(Document produced by Mr. Bourne).

Q. Isthat a letter which you wrote, Mr. Margeson? A. Yes.

Mr. Robertson: The relevant part of that letter, my lord,
reads as follows: (Reading).

(DOCUMENT MARKED EXHIBIT No. 20)

Q. That was the letter of the 13th July, Exhibit 19, which
you enclosed, wasn’t it? See the letter, please. A. Yes.

Mr. Robertson: *‘This no doubt will be bad news to you...”
(eontinuing reading of letter).

Q. When you referred to the owner and said that you had
enquired whether he could see his way clear to reduce the princi-
pal sum, to whom were you referring? A. I was referring to the
same people that the Montreal Trust Company in the letter—they
were speaking of principals, that is all, we hadn’t any further
information.

. But you realized there was some principal for whom the
Montreal Trust was acting, did you not? A. Yes.

The Court: Do not forget, Mr. Robertson, that is five years
nearly before they found that out. This mortgage is dated Janu-
ary, 1925, and you do not show any correspondence until October,
1929. I doubt if what you are putting in is relevant. I am not
stopping you.

Mr. Robertson: The assignment was not until June, 1933.

The Court: That does not make any difference, they had
their rights, they did not lose them all by the fact you were not
principal. Whatever rights they had from the mortgage were
not lost by what knowledge they gained four years afterward,
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unless they are estopped. I do not see they are estopped yet.
However, earry on.

Mr. Robertson: This evidence is directed to the estoppel
which has been pleaded.

The Court: I do not see evidence yet. I am waiting for it
every minute.

Mr. Robertson: Will my friend produce letter written by
the witness on the 16th July—no, by Mr. Wolfenden of the 16th
July, 1932, to Messrs. E. B. Morgan & Company Limited.

10 Mr. Bourne: That is again just one paragraph. (Produc-
ing document).

Mr. Robertson: Yes.

Q. That is a letter you received, Mr. Margeson? A. Yes.

Mr. Robertson: That is in reply to the last letter and asks
him to tell the Montreal Trust they are considering the matter.

(DOCUMENT MARKED No. 21)

Mr. Robertson: Will my friend produce letter, please, from
Mr. Wolfenden, to the managing director at London of the 16th
July, 1932.
20 (Document produced by Mr. Bourne).
Mr. Robertson: This letter, my lord, reads as follows: (Read-
ing letter).

(DOCUMENT MARKED EXHIBIT No. 22)

Mr. Robertson: Will my friend produce letter from Mr.
Brayne, the Plaintiff’s managing director to the manager of the
Victoria office of the 20th of October, 1932.

(Document produced by Mr. Bourne).

Mr. Robertson: This lettter, my lord, reads as follows:
(Reading letter).

80 (DOCUMENT MARKED EXHIBIT No. 23)

Mr. Robertson: A letter from Mr. Wolfenden, to Messrs.
E. B. Morgan & Company 15th November, 1932.
(Document produced by Mr. Bourne).
. You received that letter, Mr. Margeson (Showing letter
to witness). A. Yes.

(DOCUMENT MARKED EXHIBIT No. 24)

Mr. Robertson: That letter, my lord, sent to Messrs. E. B.
Morgan & Company, a copy of Exhibit 23 of the 20th October and
concludes ““In view of what Mr. Hirst says...”” (Reading).

40 A letter please of the 16th November, 1932, from Mr. Wolfen-
den, to Mr. Brayne.

(Document produced by Mr. Bourne).

The Court: These people did not seem to have had anything
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else to do much except write letters. If they had issued a writ
they would have been further ahead. What is this one?

Mr. Robertson: This is a letter from Mr., Wolfenden to Mr.
Brayne.

The Court: Yes, what does it say ¢

Mr. Robertson: I note that the Board has decided . ..

H.B.Margeson (Reading Exhibit 25).

Cross-Exam.
(Contd.)

(DOCUMENT MARKED EXHIBIT No. 25)

Mr. Robertson: Letter of 16th November, 1932, from Mr.
Margeson to the Defendant.

(Document produced by Mr. Bourne).

Q. You wrote that letter, Mr. Margeson. (Showing docu-
ment to witness).

(DOCUMENT MARKED EXHIBIT No. 26)

Mr. Robertson: This is dated 16th November, 1932, from the
witness to the Montreal Trust Company, my lord. (Reading
letter). Will my friend please produce letter of the 18th Novem-
ber, 1932, from the witness to the manager of the Plaintiff’s Vie-
toria office.

(Document produced by Mr. Bourne).

Q. You wrote that letter, Mr. Margeson? (Showing docu-
ment to witness). A. Yes.

Mr. Robertson: That letter reads as follows, my lord.

(Reading Exhibit 27).
(DOCUMENT MARKED EXHIBIT No. 27)

. Now, to whom were you referring as the client of the
Montreal Trust Company, and the principal who was going to be
in the City next week, Mr. Margeson? A. Well, I hadn’t any
knowledge who I referred to.

The Court: Q. Did you know any difference between the
owner of the property and the client, or did you think they were
both the same person. You seem to use both expressions in that
letter. One paragraph you say something about their client, and
another you say provided the owner will pay? A. Well, when
I was speaking of the principal, I always had in mind the Mon-
treal Trust Company or their head office, but when they brought
in a client in the matter, I didn’t know who they referred to, I had
no knowledge.

Mr. Robertson: Q. But when you said owner you meant the
same person as client, did younot? A. Well, the only owner was
the Montreal Trust Company—the registered owner.

. Well, you say provided the owner will agree to pay regu-
larly, that owner there was the principal who was coming to town
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next week, wasn’t it? A. I would presume so by that letter, yes.

Mr. Robertson: Will my friend please produce letter from
Mr. Wolfenden to Messrs. E. B. Morgan & Company of the 19th
November, 1932.

(Document produced by Mr. Bourne).

Q. You received that letter, Mr. Margeson. (Showing docu-
ment to witness). A. Yes.

(DOCUMENT MARKED EXHIBIT No. 28)

Mr. Robertson: ‘Prudential Holdings—Montreal Trust’
(Reading letter). ‘“Will my friend please produce letter 25th
November, 1932, from the witness to the manager of the Plaintiff’s
Victoria office.

(Document produced by Mr. Bourne).

Q. You wrote that letter, Mr. Margeson? (Showing docu-
ment to witness). A. Yes.

Mr. Robertson: ‘‘Prudential Holdings — Montreal Trust
Company’’ (Reading letter).

(DOCUMENT MARKED EXHIBIT No. 29)

The Court: Q. Why did you use the word ‘‘principal’’ in

one sentence and ‘‘client’’ in the other. Can you tell me? A. No.

" Q. You just did not know anything about it? A. No, I
didn’t know.

The Court: Well, you might as well say so. You have got
three different expressions now, ‘‘principal,”” ‘‘client,” and
‘‘owner,’’ and you use them indiscriminately apparently.

Mr. Robertson: Will my friend please produce letter from
the Defendant to E. B. Morgan & Co. Ltd., of the 8th December,
1932.

(Document produced by Mr. Bourne).

. You received that letter, Mr. Margeson. (Showing docu-
ment to witness). A. Yes.

Mr. Robertson: ‘“With reference to your letter of November
16th”” (Reading letter).

(DOCUMENT MARKED EXHIBIT No. 30)

Mr. Robertson: Will my friend please produce letter of 12th
December, 1932, from the witness to the manager of the Plaintiff’s
Viectoria office.

(Document produced by Mr. Bourne).

Q. You wrote that letter, Mr. Margeson? (Showing docu-
ment to witness). A. Yes.

Mr. Robertson: (Reads letter).

(DOCUMENT MARKED EXHIBIT No. 31)
. Mr. Hirst is in the office of the Montreal Trust, is he not,
Mr. Margeson? A. Yes.
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Mr. Robertson: ‘We rang up Mr. Hirst.”” (Reading letter).

Q. Now,isn’t it clear from that letter, Mr. Margeson, that at
the time you wrote it you were of the opinion that the eclient
about whom you had spoken and written before was the person
who, if a quit claim of the property was to be given, would be the
person to make it? A. Yes.

Mr. Bourne: On this basis it would have to be given by the
Montreal Trust Company.

Mr. Robertson: The witness answers yes.

Mr. Bourne: No, my friend should not put a question like
that. He knows the only person that could quit claim at that
time, as the records show, would be the Montreal Trust Company.

The Court: I think it must be so, because the record says so.

Mr. Robertson: Q: But you know, Mr. Margeson, that be-
fore the Montreal Trust could formally execute a quit claim, they
would have to receive instructions from the person who was bene-
ficially interested, didn’t you? A. Yes, somebody that I knew
nothing about.

Q. But you knew that there was such a person, while you
may not have known his name? A. I don’t think I would say
that. I knew that they seemed to be acting for someone, that was
all that I took. Absolutely we knew nothing.

Q. What did you mean when you said you rang up Mr. Hirst
and asked him if it was the desire of their client to quit claim the
property? A. Well, he had suggested in a previous letter that
there was a client, that was all.

Q. And you had got the impression from that that there was
a client from whom any quit claim instructions would have to
come, had younot? A. Yes, I would say so.

Mr. Robertson: Yes, will my friend please produce letter
of the 14th December, 1932, from Mr. Wolfenden to the managing
director at London, England.

(Document produced by Mr. Bourne).

(DOCUMENT MARKED EXHIBIT No. 32)

Mr. Robertson: ‘‘Re Prudential Holdings—Montreal Trust
Co.”” (Reading letter).

Mr. Robertson: That is all, thank you, Mr. Margeson.

Mr. Bourne. No questions.

(Witness aside).

Mr. Bourne: I propose to put in, my lord, some of the
examination for discovery of Mr. Bone, manager of the Defendant
Company in Vancouver.

The Court: One moment until I keep this in order. I have
no note here of the proof of the notice of assignment.

Mr. Bourne: Well, it is proved by this discovery, but I would
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ask my friend, so that there will be no question about it, to save
c;.l}ii:ng a witness, I will ask him to produce and admit the receipt
of it.

The Court: I just want to keep my record in order.

Mr. Bourne: Yes, my lord.

The Court: That will be Exhibit 33, if you have it.

(Document produced by Mr. Robertson).

Mr. Bourne: This is the formal notice, my lord, I need not
read it, I take it, and the letter written by Bourne & DesBrisay

10 to Montreal Trust Company enclosing it. I will put them in

as one Exhibit.

The Court: What is the date of that letter?

Mr. Bourne: The notice is dated 23rd June, 1933, and letter
of the same day.

The Court: They can go in together.

(DOCUMENTS MARKED EXHIBIT No. 33)

Mr. Bourne: My friend, I take it, admits the receipt of this.
Mr. Robertson: Yes, I will admit that.
The Court: Any discovery?
20 Mr. Bourne: Examination for discovery of Mr. Bone: Ques-
tions 1 and 2.
The Court: That is in already, is it not—that certificate ¢
Mr. Bourne: No, it is an earlier certificate.
The Court: Do you want the earlier one in?
Mr. DesBrisay: Yes, put it in.
Mr. Bourne: It comes from their files. Possibly I can go
on, my lord, in the meantime.
(Document produced by Mr. Robertson).
Mr. Bourne: That certificate of encumbrance is dated 19th
30 February, 1926, issued by the Land Registry Office at Vancouver,
showing the Montreal Trust Company to be the registered owners
of the land in question subject to the mortgage by the Prudential
Holdings Limited, to the British Columbia Land & Investment
Agency Limited.

(DOCUMENT MARKED EXHIBIT No. 34)

I hereby certify the foregoing to be a
true and accurate report of the said pro-
ceedings. A
“WILLIAM R. HILL,”
40 Deputy Official Stenographer.

Mr. Bourne: Questions 4 to 12. (Reading). Questions 31
and 32. (Reading). This is a letter, my lord, dated the 19th of
February, 1926, from Tupper, Bull & Tupper to the Montreal
Trust Company. (Reading).
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(LETTER MARKED EXHIBIT No. 35)

Certificate of encumbrance was enclosed, and that has already
gone in as Exhibit 34.

Questions 49; 59 to 62 inclusive; 72 to 74 inclusive; 77 to 79
inclusive; 184 to 187 inclusive. (Reading). That is the Plain-
tiff’s case, my lord.

No. 12

EXTRACTS FROM EXAMINATION FOR DISCOVERY

OF ROBERT BONE taken pursuant to appointment before
the Examiner at Vancouver, B.C., March 27th, 1934.

EXAMINED BY MR. DESBRISAY:

1. Q. Mr. Bone, you are the manager of the Defendant
Company? A. Yes.

2. Q. The Defendant Company is the registered owner of
Lots 5 to 9, Block 2, Subdivision ‘C”’ of District Lot 183. Have you
got the certificate of encumbrance? This is the certificate of en-
cumbrance which shows that to be the case? A. Yes.

(DOCUMENT MARKED No. 1 FOR IDENTIFICATION)

* * * *

4. Q. We can come to that later. I wish to get a full ex-
planation of that, but just at the moment I would like to carry
on without that. Thisis a duplicate original eonveyance dated the
15th of February, 1926, from the Prudential Holdings Limited
as grantor to the Montreal Trust Company as grantee, conveying
Lot 15 in the north half of 16 in Block 60, in District Lot 541, and
Lots 5 to 9 inclusive in Block 2, Subdivision ‘“C,’’ District Lot 183.
This is a copy of that duplicate original of the deed? A. Yes.
that is right.

5. Q. This indicates a cash payment of $15,500 and that
the properties are subject to two mortgages. The first mentioned
lots 15 and 16, were mortgaged for $6,000, and lots 5 to 9 subject to
a mortgage dated the 15th of January, 1925, between the Pruden-
tial Holdings Ltd. as mortgagors and the British Columbia Land
and Investment Agency Limited, to secure the sum of $13,000.
You, as the manager of the Defendant Company in Vancouver,
received this conveyance on these terms? A. Yes.

(DOCUMENT MARKED No. 2 FOR IDENTIFICATION)

6. Q. At the time you received the conveyance did you
receive the duplicate original of the mortgage that I have just
mentioned, to the British Columbia Land Investment Agency
Limited? A. I think so.
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7. Q You have a document—I think it is number 76—this
is the duplicate original of the mortgage mentioned in the convey-
ance to the British Columbia Land and Investment Agency
Limited, the Plaintiff in this action? A. Yes.

8 Q Received by the Defendant Company at the time it
1z:;thuired lIots 5 to 9 as I mentioned before—I want that marked

00.

(DOCUMENT MARKED No. 3 FOR IDENTIFICATION)

9. Q. In your statement of defence the Defendant denies
that the conveyance which is Exhibit 2, and this mortgage, Exhibit
3, were ever made. That is simply a formal denial. You are not
denying they were made at all. You admit they were made? A.
Oh, yes, they were made through the Bank’s Solicitor.

10.” Q. But you admit that this conveyance was made and
this mortgage was made? A. Yes.

11. Q. Was this sum of $15,500 mentioned in the convey-
ance paid to the Prudential Holdings Limited? A. Yes.

12. Q. How, by cheque of the Defendant Company? A. By
cheque.

» * * »*

31. Q. Apparently on the 19th of February, Tupper, Bull
& Tupper wrote to the Defendant Company a letter reporting
they had obtained and enclosing a certificate of eneumbrance,
which apparently you had requested them to obtain? A. Yes.

32. Q. Showing you to be the owner—will you mark this¢?

(DOCUMENT MARKED No. 4¢ FOR IDENTIFICATION)

* * » *

49. Q. Now, the total purchase price of these two properties
mentioned in the conveyance, as I gather from the documents, was
$34,500; $15,500 cash and the balance being the amount of the two
mortgages mentioned in the conveyance? A. Yes.

* * * %*

59. Q. In the defence you deny the receipt of notice of
assignment. I think it is number 58. I am producing a notice of
assignment which is referred to in your affidavit of documents
directed to the Defendant Company dated the 23rd of June,
1933, from Bourne and DesBrisay, solicitors for the British
Columbia Land & Investment Agency Limited? A. Yes.

60. Q. You received this notice? A. Yes, I got that notice.

61. Q. With the letter enclosing the letter? A. Yes.

Mr. DesBrisay: Dated June 23rd likewise. Will you mark
the notice and letter Exhibit 5.

(DOCUMENTS MARKED No. 5 FOR IDENTIFICATION)
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62. Q. That was served on the Defendant Company? A.
Yes. * * * *

72. Q. I understand that the Defendant Company sold lot
115 inYthe north half of 16; that is the Burrard Street property ?

. Yes.

73. Q. Was that property sold subject to the $6,000 mort-
gage? A. Yes.

74. Q. And the Defendant Company I take it gave a deed?
A. Gave a deed, yes.

» * * *

77. Q. And did the Defendant Company in effecting the
sale of the Burrard Street property we have mentioned, and in
its mention of these properties at any time refer to the Prudential
Holdings Limited? A. No.

A ’&8 Q. Or to anyone on behalf of the Prudential Holdings ?
. No.
79. Q. And never accounted to them in any way? A. No.

» »* * *

184. Q. They acted as your solicitors for the purpose of
effecting this registration? A. Through the instructions of the
Bank, yes.

185. Q. But youacquiesced, I think yousaid? A. Well—

186. Q. You would confirm it? A. Yes.

187. Q. It was just as though you would give them your-
self? A. Yes.

No. 13
DEFENCE

Mr. Robertson: My lord, the Defendant’s case is shortly
this: That the right to be indemnified only arises where the rela-
tionship between the parties is that of vendor and purchaser. It
does not arise where property is conveyed subject to a mortgage,
to a person who is to hold it as security. Nor does it arise where
property is taken—where though there may be an actual sale and
purchase of the property, the conveyance is taken by a nominee of,
or the trustee for the purchaser. I shall endeavour to establish
that the Montreal Trust—. In the first place the conveying of any
property away from the Prudential Holdings was really by way of
security for an advance made to the Prudential Holdings by the
late C. V. Cummings, and that the Montreal Trust Company took
the property only as a nominee of his. Parole evidence to show

. faets such as these, is admissible, and I think it may shorten mat-

ters if I refer very shortly to the headnotes in two of the cases on
the point. I have other cases to refer to later. I refer first to
Corby vs. Gray, 1887, 15 Ontario Reports, page 1. The headnote
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reads as follows. (Reading). Then the fairly recent decision of
the Supreme Court of Canada in Campbell vs. Douglas 1916, 54
S.C.R. page 28. The headnote reads as follows. (Reading). That
is the position which I shall gseek to establish here.

The Court: Call your evidence.

Mr. Robertson: I call Mr. Coulter.

HOWARD S. COULTER, a witness called on behalf of the De-
fendant, being first duly sworn, testified as follows:

No. 14
DIRECT EXAMINATION BY MR. ROBERTSON :

Mr. Coulter, you are a barrister and solicitor praetising
in British Columbia, in the City of Vancouver?. A. I am,

Q. And you were practising I think in 1926, were you not %
A. 1 was
I ha(clz You had known Mr. T. R. Nickson for a long time? A.

Q. And you also knew, and were a friend of Mr. C. V. Cum-
mings? A. I was.

Mr. Cummings is now dead? A. Heis.
He died last November? A. Yes.

Q. You had acted as intermediary between those two gentle-
men with regard to certain personal and family matters, had you
not? A. T had.

Q. Early in 1926 what was Mr. Nickson’s business? A. He
was the chief shareholder in Nickson Construction Company
Limited.

Q. Was he interested in any other company? A. He also
was interested in a company known as Prudential Holdings
Limited.

Mr. Bourne: I wish to take the position, my friend has laid
no foundation at present for this evidence at all. We are talking
now of Mr. Nickson’s private affairs, .

The Court: He is only leading up, for the moment.

Mr. Robertson: Q. Did Mr. Nickson also have the control-
ling interest in Prudential Holdings Limited

The Court: You have the evidence that Nickson was inter-
ested and signed as president. A. Mr. Nickson was the main
shareholder in Prudential Holdings Limited, which was formed in
my office. I was secretary and held one share. The only other
shareholder was Donald McPhail of this city, who also had one
share. Mr. Nickson was Prudential Holdings Company.

Mr. Robertson: Q. Now, what was Mr. Nickson’s position
with regard to the Nickson Construction Company in February,
1926, financially? A. Very bad. He was being pressed by the
Royal Bank for $15,000 for immediate payment.

Mr. DesBrisay: How can my friend know this.
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The Court: Well, I do not know. That is for cross-exami-
nation. He has sworn to it, and he understands the nature of an
oath I take it.

Mr. Robertson: Q. Now, what occurred, Mr. Coulter? A.
In January or February of 1926, I knew that Mr. Nickson was
being pressed by the Bank. The Prudential Holdings Limited, in
the meanwhile, through the efforts of Mr. McPhail and by reason
and because Nickson could raise the necessary money, have be-
come the holders of certain properties; one on Powell Street and
one on Burrard Street. In fact the company was formed for
the purpose of holding the said properties which Mr. McPhail
said he could acquire if Mr. Nickson could get the necessary money.
Then Mr. Nickson suggested that he could not afford just to hold
these properties for speculation or investment; that he needed if
he could to use them for the purpose of raising money.

Mr. DesBrisay: Well, my lord, I am going to object.

The Court: All right, your objection is noted. Carry on.
o Mr. DesBrisay: I would like to state my grounds of objec-

ion.

The Court: I doubt that any of this evidence is relevant for
the moment.

Mr. Robertson: It is leading to the circumstances.

The Court: All right. Get to it.

The Witness: I might say that if I hesitate it is because all
this took place over eight years ago.

The Court: Well, get down to the point if you know what
the point is, please.

The Witness: I remember talking with Mr. Cummings with
regard to the proposition made that he advance money to Nickson.

Mr. Bourne: It is clear, my lord, that the objection is made
to apply. I only want to know—

The Court: Yes, I take it that the objection is noted.

The Witness: I prefer questions.

The Court: I thought perhaps when you were put in the
box, they would explain to you what the point was. You are
labouring under a difficulty.

Mr. Robertson: Q. You acted in the matter, too, did you
Mr. Coulter as intermediary between Nickson and Cummings?
A. If not as intermediary, 1 was certainly in possession of all the
facts given to me by both Mr. Nickson and Mr. Cummings.

The Court: Well, what they told you is not evidence as far
as I know. You have got to prove your own case Mr. Robertson.
You have got to prove the Montreal Trust Company acted as
trustee for somebody, and I will expect you to prove it. You have
not got anywhere with it yet.

Mr. Robertson: Q. Mr. Coulter, will you please state what
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happened between Mr, Cummings and Mr. Nickson? Mr. Nick-
son, my lord, was President of Prudential Holdings, who conveyed
the property. The Plaintiff’s claim is founded upon the right of
Prudential Holdings and is subject to any equities existing, and
any admissions made by an officer of Prudential Holdings, is
evidence against the Plaintiff.

The Court: If known to the Plaintiff.

Mr. Robertson: Whether known or not.

The Court: Well, certainly not. I doubt it very, very much
in a case like that.

Mr. Robertson: Q. What occurred between Messrs. Cum-
mings and Nickson? A. Well, all T know is that Mr. Cummings
expressed his willingness to advance the moneys to Nickson, and
that the deal between them was that properties owned by the Pru-
dential Holdings Limited were to be deeded—

Mr. Bourne: I take formal objection to that. How could he
know this? It is entirely hearsay as far as he is concerned.

The Court: It is not evidence.

Mr. Bourne: And construing the resolution which has al-
ready gone in, and which is signed—

The Court: On the authority which you quoted, Mr. Robert-
son, although I am not quite sure whether they are applicable, 1
gave you leave to prove that Montreal Trust Company was acting
for a client, who was the cestui que trust, and if you can prove it,
prove it and give up all this.

Mr. Robertson: I may say my lord, that it was necessary
for me to prove that the transaction was one of equitable mortgage
and not of sale and purchase.

The Court: Unless you can tie up B.C. Land and Investment
with it I exclude the evidence. '

Mr. Robertson: I tie them up in this way: the Plaintiff’s
case raises the point of implied right of indemnity which is alleged
to have accrued to the Prudential Holdings Limited, on assign-
ment of it to the B.C. Land and Investment back in June of 1933.
The B.C. Lands now brings this action upon a section in the Laws
Declaratory Act—

The Court: Please take it for granted that I know a little
law. I know the basis of their action.

Mr. Robertson: Yes, my lord. Now, by conveyance prior
to June, 1933—the Prudential Holdings, were it bringing this
action, it is evidence against it.

The Court: Give me authority on that. That is when they
took the assignment they took it subject to the equity. In a case
similar to this, I mean, of course.

Mr. Robertson: I refer first to the case, Woollway vs. Rowe
1834. 1 Adolphus & Ellis, 114; found at 110 English Reports.
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The Court: I do not quite catch— Your point of law was
that the Plaintiff in taking this assignment in June last year, took
subject to existing equities as between the Prudential Holdings
and the Montreal Trust. Now, what is your equity as between
them? The Montreal Trust Company had bought the land from
the Prudential.

Mr. Robertson: The Montreal Trust Company had taken
a conveyance. v

The Court: I call that buying. They took a conveyance
of the land; it was registered and they became registered owners
subject to this mortgage. Now you say that when the Plaintiff
accepted an assignment with the right of the Prudential to in-
demnity, it accepted subject to the existing equities. I take it
that would be so under Laws Declaratory Act. Now tell me what
those equities were.

Mr. Robertson: Those equities were, my lord, the Montreal
Trust Company’s right to show that the relationship of vendor
and purchaser did not exist between Prudential Holdings Limited
and itself; that they were simply a trustee for Prudential Hold-
ings,

The Court: I will allow you to prove that, whether you are
right or not.

Mr. Robertson: I am asking Mr. Coulter, who was secretary
of the Prudential Holdings and who dealt with Messrs. Nickson
and Cummings and also—

The Court: No, you can only take this as to what the Mon-
treal Trust Company position was. If you can prove that the
Montreal Trust did not buy and did not intend to buy, then I think
it is admissible.

Mr. Robertson: Well, my lord, on the decision of the
Supreme Court of Canada to which I refer, we ean also prove that
they were not vendor and purchaser, and that the property was
merely held by the Montreal Trust for Cummings who was the
real advancer of the money.

The Court: Well, I think may be it will be safer for the
benefit of the higher court, to allow you to prove that.

Mr. DesBrisay: It is understood—

The Court: It is subject to your objection, yes.

Mr. Robertson: Q. Now, will you please say what the ar-
rangement made, was

Mr. Bourne: The arrangement with whom ¢

Mr. Robertson: Between Mr. Nickson as president of Pru-
dential Holdings, and Mr. Cummings.

The Court: I do not think that is admissible. But if he can
show the arrangement between Prudential and Montreal Trust
Company. What Nickson and Cummings said between them-
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selves surely cannot be evidence as against anybody else. It can-
not. Neither of your authorities lay such a proposition down.

Mr. Robertson: May I refer to this decision in Campbell and
Douglas again ?

The Court: Yes. Let me see it, please. (Perusing judg-
ment). I think I will allow the evidence. It is pretty close. I
doubt it will stick, but I think it is safer to let the evidence in.

Mr. Bourne: I wish to take the futher objection that apart
from that decision, when this evidence is developed it is purety
hearsay evidence.

The Court: Yes, that has already been noted. What this
witness heard Cummings and Nickson say, and then he comes into
the box to retail that, that is hearsay evidence and I take it it
should not be admitted, but I think the safer way is to allow the
evidence in and let the higher court deal with it.

The Witness: Well, as I remember the transaction, Mr.
Cummings asked me as secretary of the Prudential Holdings, the
particulars of the land, and. stated to me that he did not want the
land, that he would not hold it in his own name and that the Mon-

20 treal—well, this is hearsay of course—he had been told by his bank

30

40

it could be arranged for a trust company to hold the land for him.
He further stated that he did not intend to keep the land, that he
took it, he would sell it, but that anything above, anything received
upon the sale above what he had advanced to Nickson was to be
Nickson’s.

Mr. Robertson: Q. Now, was Nickson a party to this trans-
action too? A. Nickson talked that over with me also on that
same basis.

Q. And what was done? A. We were then—or at least I
was instructed, not instructed necessarily as secretary, but as a
result of this agreement having been come to I remember being in
touch once with Mr. Tupper when it was decided for the Pruden-
tial Holdings to have the necessary documents prepared transfer-
ring the two properties in question to the Montreal Trust Co. And
then we had a meeting and a resolution was passed putting that on
record, and the nominated officers affixed the seal.

Q. It was a meeting of yourself and Mr. Nickson ? A. Yes.

Q. And you were the directors of Prudential Holdings ¢ A.
Yes, we were two of them. We had power to hold a meeting.

. And when that resolution was put through what was the
understanding with regard to the position of the Montreal Trust
Company ¢

The Court: That is not evidence. A. I cannot say that.

Mr. Robertson: Q. Why was a deed instead of a mortgage
made? A. I remember the point Mr. Cummings raised was that
he was not holding it himself. The Montreal Trust—
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Mr. Bourne: That, my lord, is hearsay surely.

The Court: I think it is going a little too far.

Mr. Robertson: I am trying to show what the eircumstances
are.

The Court: Yes, I know, but I think you are going a little
too far there. The deed was registered and there is a certificate
of encumbrances showing. :

Mr. Robertson: Q. Mr. Coulter, as secretary of Prudential
Holdings and one of its directors who passed the resolution author-
izing the execution of the deed, what was your knowledge of the
position of the Montreal Trust in the transaction? A. That
they were to hold the land as—for Mr. Cummings.

The Court: Q. Had you any communication with them
whatever about it? A. T don’t remember, my lord. Just the
one fixed memory I have is that Mr. Cummings was not to hold it
in his own name.

Q. What you heard was from Cummings— A. Well, what
I heard from the bank.

Q. Which bank? A. The Royal Bank.

Q. Well, that is not evidence. Did you have any communi-
cation whatever with anybody in the Montreal Trust? A. I may
have, but it is too long—

Q. Do you remember any? A. No, sir, I don’t.

Mr. Robertson: Q. Did you get this same information from
Mr. Nickson? A. Yes; it was understood.

- Q. He was president of the Prudential Holdings then? A.
es.

Q. And incidentally, how long did he continue to hold that
office? A. Well, I don’t know how long, but it was one or two
years after that. I may say the Prudential Holdings ceased to be
active at all after this transaction as far I know.

. He was still presidentin 19279 A. Yes, I knowthat. I
know that from the records.

Q. May I have Exhibit 52 That, Mr. Coulter, is the certi-
fied copy, purports to be a certified copy of the resolution, certi-
fied by you as secretary of Prudential Holdings Limited. That
document has been produced from the custody of the Land
Registry Office. Can you tell me how it got there? A. I can’t
tell definitely. I can only testify as to a memory. I remember
dictating it.

Mr. Bourne: My lord, I don’t know what this is leading to.
If he can’t remember it that is the end.

The Court: Yes, that is the end of it surely.

The Witness: I do remember a phone call from the Land
Registry Office saying the application papers were not complete.
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I remember that. And I am under the impression that that was
on the record.

Mr. Robertson: Q. Can you say who put that in the Land
Registration Office? A. I cannot. I think I did myself. It
is eight years ago.

The Court: It is perfectly simple. Stick to the rules of
evidence. There is nothing difficult about it.

Mr. Robertson: Q. Can you say, Mr. Coulter, whether or
not, you ever showed that form to Mr. Tupper? A. I cannot.

Q. Does that language in this resolution ‘‘the said Montreal
Trust Company to assume all mortgages against the properties
hereby authorized to be sold’’—

Mr. Bourne: If my friend is going to attempt to dispute
what is already in writing over the signature of this witness then
I want to take objection. This material is not our writing.

The Court: I do not know what your question was.

Mr. Robertson: I was asking the witness whether or not the
words ‘‘the said Montreal Trust Company to assume all mortgages
against the properties hereby authorized to be sold,’”” do correctly
describe the transaction.

The Court: The evidence is excluded without hesitation.

Mr. Robertson: That is all, thank you.

No. 15
CROSS-EXAMINATION BY MR. BOURNE:

Q. You said, Mr. Coulter, that you remember Mr. Nickson
was president of the company down till 1927. You remember
that from the records? A. Well, I have not the file now, but I
have been shown the minutes or the records that show that he was.
I know that for a year after that time—

Q. When you say record, do you mean records, books of the
company? A. Yes, extracts from the records of the company.

Q. How long did you remain secretary of the company ¢ A.
I don’t remember. The file was—Mr. Nickson took the file away.
The company ceased to function, as far as I remember, and I have
had nothing to do with the Prudential Holdings after—well, for
the last six years, I think.

Q. Did you have anything to do with the filling in of the
company’s annual report since the property in question in this
action was acquired by the Montreal Trust Company A. I can-
not answer without the file. T have not been able to look at the
file even.

. You were a director of the Prudential Holdings in
November, of 1926¢ A. Ithink I was. InfactIam practically
certain T was. That year, 1926, during that year I know I was.

Q. I am producing to you a certified copy of the annual re-
port made up to the 11th day of November, 1926. That annual
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report comes out of the office of the Registrar of Companies. That
annual report shows you to be one of the directors, Nickson the
other. You are quite familiar with that form? A. Yes.

Q. You see endorsed on the face of this report opposite the
blank in which you are required to fill in the particulars of the
mortgages, it is endorsed all lands mortgaged have since been sold
0111' ’;ransferred subject to encumbrances save $7500¢ A. I see
that.

Q. Well, can you give me any explanation in view of the
story you have been giving here today, why that would be con-
tained, if this was to make it a transfer of the property? A. T
cannot.

Q. Itis a fact on its face that that was a record being filed
of the facts as existing with reference to the particular property
in question in this action at that time.

Mr. Robertson: I must object to the production of this.

The Court: He is a director of the company. He is respon-
sible for what goes in unless he explains it. A. As a matter of
fact, I don’t remember the document. It is signed by Nickson.
I don’t know whether I ever drew it up or not.

Mr. Bourne. Q. No explanation you can give with refer-
encetoit? A. No.

Q. Now, Mr. Coulter, you said almost at the outset of your
evidence in chief, and I took the words down carefully, ‘‘if I
hesitate, it is because all this took place eight years ago’’? A. Yes.

Q. Now, that was exactly the words you gave. And that
is the position you are in at the moment, isn’t it A. Quite true.

. You have been asked by a number of people in the last
few months what was your recollection of this whole transaction.
That is correct, isn’t it? A. By two people.

Q. By two people. Who were they? A. Mr. Robertson
and Mr. DesBrisay.

Q. And your recollection at the beginning was very very
vague as to anything, wasn’t it? A. Never at any time vague as
to what I have said this morning. The deal, to put it in plain
English, the deal between Nickson and Cummings, I have known
that from the beginning, ‘

. I am referring now Exhibit 2 to you, that is a conveyance
from Prudential Holdings to the Montreal Trust Company of the
property in question. You signed, or you acknowledged, rather,
the required acknowledgment of an officer of a Corporation under
the Land Registry Act in respect of that conveyance? A. Yes.

. And you took that acknowledgment before Mr. R. H.
Tupper? A. Yes.

Q. A Notary and Commissioner? A. Yes. ‘

Q. On the 15th day of February, 1926. You say that is th
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date of your signing the certificate and the date on which you
appeared? A. Yes,

Q. And that certificate, you are quite familiar with the form
of it. In that certificate you acknowledge before the notary that
you are the person who subseribed his name to the annexed instru-
ment as secretary of the company? A. Yes.

. The Prudential Holdings Limited, and affixed the seal of
the Prudential Holdings Limited to the said instrument, and that
you were duly authorized to subscribe your name as aforesaid,
and affix the said seal to the said instrument, and that such Cor-
poration is legally entitled to hold and dispose of land in the
Province of British Columbia? A. Yes.

. Now, I take it that when you would go before a notary
and acknowledge as secretary that acknowledgment, that vou
would only do it in respect of a document which expressed the
actual transaction it purported to express? A. I did it.

. Well, answer the question. If you have any difficulty
about it, I will ask the stendgrapher to read it (Stenographer
reads: ‘‘Now, I take it that when you would go before a notary
and acknowledge as secretary that acknowledgment, that vom
would only do it in respect of a document which expressed the
actual transaction it purported to express?’’) A. Yes.

. And the authority that you got from the directors of the
Prudential Holdings Limited, you being one and Nieckson the
other, was as set out in this resolution, Exhibit 5% A. Yes.

. And no other authority? A. No.

Q. The Montreal Trust Company, immediately after Exhibit
2 was executed delivered and registered entered into possession
of this property described in Exhibit 2, did it not? A. Which is
Exhibit 2¢

Q. Exhibit 2 being the conveyance? A. No, that is a cer-
tificate. Where is the deed? I don’t know anything about what
happened after this transaction was done.

. You remained secretary and a director until at least a
year afterwards. I think you said longer than that. When did
you cease to be a director? A. I don’t know. I haven’t the file.
T don’t recall doing anything as secretary whatever after this
transaction was completed.

Q. Did you not do things as director either? A. Not that
T can remember. I have no file, nothing to tell me what I did.

Q. I point out to you that you were returned on the annual
report as director as of the 11th November, 1926, having been re-
appointed apparently at that time. So that you did continue on
during 1926 that office—that is 8ix or seven or eight months after
the transfer? A. Yes. But I say I can recall nothing whatso-
ever in the way of business of any kind by Prudential Holdings
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after this was done, because anything the company had was out
of its possession as far as I can remember.

Q. Was out of its possession? A. Yes.

Q. Well, then, possession was given to the Montreal Trust
Company of the property in question when the transfer, Exhibit
2 was made and delivered? A. The paper speaks for itself. ‘

Q. Well, is that a fact? A. I cannot speak beyond the
document. I remember nothing now but the execution of that,
according to their purport.

Q. There were two properties referred to in Exhibit 2, one
was Burrard Street— A. Yes, and one on Powell.

Q. Now, do you know anything about what happened to that
property on Burrard Street A. I do not.

Q. You don’t remember anything about it? A. I may say
that on the material, I see that and nothing else.All these trans-
actions in regard to land were between Mr. Nickson and Mr.
McPhail. They merely used my office as a place of convenience
for any deal.

Q. Does your recollection go back that far? A. My recol-
lection goes back to this transaction.

Q. Yes, but I am now talking about this property other
than in respect to the transactions that you apparently recorded ¢
A. I don’t remember any further transaction dealing with lands
after this.

. And you cannot tell me anything about the position, the
collection of rents after this property was conveyed to the Mon-
treal Trust Company? A. 1 don’t remember any.

. And you cannot tell me anything about what happened
to the Burrard Street property, the other property referred to in
Exhibit 2¢ A. No. '

Q. You have no recollection at all. A. T have not. As I
say I have nothing to look at to refresh my memory. I am just
relying purely on memory.

. So far as you were concerned as one of the only two direc-
tors of the Prudential Holding Company, you never heard while
you were still such, you never heard from the Montreal Trust
Company about either of these two properties after they were
transferred? A. 1 did not.

(Witness aside).

10

20

30

Mr. Robertson: My lord, I will put in the order of the 16th 49

of May, giving leave to examine Mr. B. L. Mitchell on commission

in Toronto.
(ORDER MARKED EXHIBIT No. 36)

I also file an affidavit of Mr. Symes, Solicitor for the Defend-
ant, that he believed Mr. Mitchell to be absent from the Province.

(AFFIDAVIT MARKED EXHIBIT No. 37)



10

20

30

40

39

The order provides for proof in that way, my lord. I pro-
pose to read Mr. Mitchell’s evidence in chief.

Mr. Bourne: My lord, if I may interrupt now. I wish to
take formal objection to any of this evidence being admitted.

The Court: Who is Mr. Mitchell.

Mr. Bourne: Mr. Mitchell, according to the evidence is
manager, or was the manager of the Royal Bank of Canada in
Vancouver some years ago. Now, the whole of this evidence—
and I have to inspect it for the purpose of my objection—the
whole of this evidence I submit is hearsay evidence. Mr. Mitchell
attempts to, subject to objection all the way through, he gives evi-
dence of various conversations he had with Mr. Cummings. Fin-
ally at the finish of the whole thing he says, at question 72:

“ From his conversation with you what did Nixon
know about the true nature of the transaction.’

And there is objection:

“Mr. Thompson what did he learn from him ¢

“Witness: I don’t understand what you ask.

“73. Q. What did Nickson learn from you as to the
true nature of the transaction? A. As to how it was ar-
ranged with Mr. Cummings?

“74. Q: Yes? A. I don’t think that was discussed
with him.”’

There was not any discussion with Nickson. And then again
question T5.

“Q. Did you ever tell Mr. Nickson anything about the
Montreal Trust Company’s status in the matter? A. I don’t
remember.”’

And I will go on to 80:

“ Did Nickson say anything to you that would indi-
cate whether he thought that the Montreal Trust Company
was acting for itself or as a trustee? A. I cannot answer
that.”

Now, I go to the end of it to show what the situation is in that
regard. Now, it results in this, my lord, that the whole of this
evidence of Mitchell is with reference to discussion he claims he
had with Cummings. Cummings is now deceased ; Nickson know-
ing nothing about it. He tries to bring that evidence in and
tie us up with it, but the Montreal Trust being Defendant in the
action. If my friend put his case in in the order I suggest it
should be put in, and the facts, to have your lordship get the real
significance of all this transaction, then it would be more apparent
than I could make it. But all this is hearsay evidence and I say
it cannot be anything else. Here is the man Mitchell who says
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that Nickson, the only man connected with the Prudential Hold-
ings, knew nothing about anything he is talking about, and all the
evidence is in respect of conversation he had with Cummings,
which I say is inadmissible as being hearsay from the beginning.
There is a further point called to my attention, that following the
authorities that my friend has referred to, there is authority for
giving a loan evidence of intention. But we now have got a docu-
ment in which shows what the real transaction was. Now they are
endeavouring to bring in evidence wholly disputing that, trying to
make out it was a loan, and in support of that they are bringing
in what I say is entirely hearsay evidence.

The Court: Those are conversations between Mitchell and
Cummings ¢

Mr. Bourne: Yes, my lord, all of them, and I refer to the
particular questions to show that as far as Cummings was con-
cerned, at the finish of the examination he was not claiming that
Nickson knew anything about it.

The Court: Well, I do not think it is evidence. But you
are not hurt, Mvn. Robertson, by the exclusion of that evidence,
because vou have it, and if I am wrong the Court of Appeal may
look at it.

Mr. Bourne: May I object for the moment again. On this
application there was a reservation made in the order that we had
the right to cross-examine without prejudice to our position—

The Court: I donot propose to hearit. The one objection is
sufficient. It is hearsay.

Mr. Robertson: First of all, my lord, with regard to the
commission—with regard to what Cummings told him—the evi-
dence is not confined to conversation. It deals also with providing
the money.

The Court: As I say, you get the full benefit of your right.
You have it on record there. It is not like verbal evidence which
may be excluded. What I want to avoid is a new trial.

Mr. Robertson: I would want an opportunity to show the
full grounds.

The Court: All right, what is it?

Mr. Robertson: The moneys which were paid to Prudential
Holdings through Montreal Trust Company came to Cummings,
and I want to give evidence on what Cummings said when he paid
those moneys. I refer first to Phipson Library Edition at page
54: (Reading).

The Court: Well surely we all know that. That is not what
you have got here.

Mr. Robertson: Now, I refer to some cases, first of all, which
Phipson cites. I will refer to decision in Matchett vs. Stoefel,
1916, 10 Ont. Weekly Notes, 276. ¢‘The fourth item . .. in"issue.”
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Now, there Stoefel made a payment and he made the statement
as to what it was for. In this case Nickson explained to Mitchell
what the moneys he was paying were for, and I say that this falls
within the same rule. There are other cases which Phipson cites
in support. ‘‘Declarations as to business transactions, ete. . . .
was signed.’”’ That is the ground upon which I say Cummings’
evidence is admissible. Now, as to %ickson’s evidence—I mean
the statement which Mr. Mitchell says Mr. Nickson made to him.
And Nickson was president of the Prudential Holdings. For the
purpose of this action, their rights cannot be any greater than
Prudential Holdings, and any evidence admissible against Pru-
dential Holdings is admissible against the assignee. Admissions
made by an officer of a company in the course of his duty are ad-
missible in evidence against the company.

The Court: But you have not cited one case that is alto-
gether parallel to the case at bar, excepting the Campbell vs.
Douglas case. Not one of them. They all lay down certain prin-
ciples that are applicable to the facts of the case, but the facts
here are entirely different. I have never seen—

Mr. Robertson: The facts are not exactly the same, but they
establish the principle.

The Court: We know the principle if we can get the facts.
I am excluding that evidence. I have excluded it, but as I say,
you are not hurt, because it is there, and if the higher court wishes
it, it is there. I have so ruled. Have you any further evidence?

Mr. Robertson: There is the further evidence of Mitchell
which my friend mentioned—

The Court: I am excluding that evidence.

Mr. Robertson: I will call Mr. Burr.

PERCIVAL REGINALD BURR, a witness called on behalf of
the Defendant, being first duly sworn, testified as follows:

Mr. Robertson: This evidence, my lord, I should explain be-
fore I start is of admissions made by telegram by Nickson, presi-
dent of the Prudential Holdings Limited with regard to the prop-
erty in question.

The Court: Well, I will let it go in subject to objection.

Mr. Bourne: I take the further objection, that it cannot
possibly affect this transaction. While my friend may urge it is
before the assignment, it is nevertheless after this transaction.

The Court: All right, your objection is noted.

No. 16
DIRECT EXAMINATION BY MR. ROBERTSON:

Q. Mr. Burr, you knew Mr. Nickson, president of the Pru-
dential Holdings Limited? A. I did. I knew nothing about
Prudential Holdings. I know Mr. Nickson.
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The Court: Who were you. What is your position? A. I
am a real estate man. Manager of the real estate department
Waghorn & Gwynn.

Mr. Robertson: Q. And you knew the property in which
Nickson was interested, which is referred to as the Powell Street
property? A. Yes.

A % In October, 1929, did you send Mr. Nickson a telegram ¢
. Yes.

The Court: You cannot prove a telegram like that.

Mr. Robertson: I am going to produce the original.

The Court: Well, what is the original. They are all destroyed
within a year.

Mr. Robertson: It is not the one deposited in the telegraph
office, but it is the telegram—that is what Mr. Nickson received.

The Court: You cannot prove it in that way.

Mr. Robertson: Well, the telegrams are destroyed, my lord.

The Court: Quite so. You will have to get your telegram
in the proper way. You certainly cannot do it in this way.

Mr. Robertson: If I could stand this witness down until
after lunch, my lord, I will call Mr. Bone.

(Witness aside).

ROBERT BONE, a witness called on behalf of the Defendant,
being first duly sworn, testified as follows:

No. 17
DIRECT EXAMINATION BY MR. ROBERTSON:

Q. Mr. Bone, you are manager of the Montreal Trust Com-
pany? A. Yes.

Q. How long have you held that position? A. 16 and a
half years.

Q. Did you act for the Defendant in the part which it took
in the transaction in question in this action? A. Yes.

Q. Did you see Mr. Tupper in regard to the transaction?
A. No, I never saw him,

. Did you see anybody representing the Prudential Hold-
ings Limited? A. No.

Q. How did you come into the transaction? A. Well, as
far as I remember Mr. Mitchell approached me and told me that
the bank had a client—

Mr. Bourne: I object to this.

The Court: It is not evidence.

Mr. Robertson: I am seeking to show how the Montreal
Trust Company came into this.

The Court: What Mr. Mitchell of the Royal Bank told this
witness cannot be evidence. We have got to fix some way. I am
not worried about what you are seeking to show, but I am worried
about whether you would follow the rules of evidence.
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Mr. Robertson: Well, if Mr. Mitchell’s evidence were in, 1
can show it came as instructions from other parties.

The Court: If you want to say in consequence of conversa-
tion with Mr. Mitchell of the Royal Bank he did something, I will
let you prove it.

Mr. Robertson: Q. In consequence of a conversation with
Mr. Mitchell of the Royal Bank what did the Montreal Trust Com-
Ib?allgl FO? A. We took title to property which he told me was on

e —

Mr. Robertson: Well, you cannot say that.

Mr. Bourne: I suggest, this is in consequence of a conversa-
tion, I suggest before he goes any further he should put in the
written instructions he got.

The Court: If he now says he got written instructions, what
are they? He cannot give verbally if it is in writing.

Mr. Robertson: Q. I produce to you a letter, Mr. Bone
dated 18th February, 1926.

Mr. Bourne: I wish to make an observation. Is my objec-
tion as originally put in.

The Court: You cannot object to that letter now, because
you took it in your hands. You asked for it.

Mr. Bourne: I only made the objection in this way—

The Court: Once you have taken it into your hand it is
evidence.

Mr. Robertson: Q. This, Mr. Bone, is a letter which you
received from the manager, B. L. Mitchell? A. Yes.

Q. Mr. Mitchell is the manager, and Mr. W, A. Allingham
is assistant manager? A. Yes.

(LETTER READ AND MARKED EXHIBIT No. 38)

. Now, on the same day did you write a letter to Mr. Mit-
chell. Did you write that letter to Mr. Mitchell. (Showing docu-
ment to witness). A. Yes, that is my signature.

(Mr. Robertson reads letter).

Mr. Bourne: I wish to take, before this goes in, a formal
objection to all this evidence going in.

The Court: Yes, the objection is noted.

(LETTER PRODUCED MARKED EXHIBIT No. 39)

Mr. Robertson: Q. Did you know at that time who the
Royal Bank of Canada customer was? A. No.
When did you learn? A. Just when this action was
contemplated somewhere about last fall.
. At the time that these letters were written, did you know
that this undisclosed principal was not actually purchasing the
property? A. No, I didn’t know.
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. Where did the Montreal Trust Company get the money

to pay the $15,500? A. From the bank.

The Court: Q. From the Royal Bank A. The Royal
Bank of Canada.

The Court: All right, I take it that is common ground.

Mr. Robertson: And after receipt of this on the 18th Feb-
ruary, you wrote to Mr. Mitchell, did you not? A. Yes.

Mr. Robertson: (Reads letter).

(LETTER AND CHEQUE PRODUCED MARKED
EXHIBIT No. 40)

Q. Now, shortly after that did you receive a letter dated the
same day from Mr. Mitchell? A. Yes.

(LETTER READ AND MARKED EXHIBIT No. 41)

Q. So that as a result of receiving that letter, you sent a
cheque to Mr. Mitchell in favour of Prudential Holdings Limited
for the balance of the $15,500.00? A. Yes.

Q. Mr. Mitchell had objected to your making adjustment—

Mr. Bourne: Well, I do not think you should lead him that
way.

Mr. Robertson: It is in the letter. This cheque, my lord,
18 $466.89. It is in favour of Prudential Holdings Limited.

(CHEQUE MARKED EXHIBIT No. 42)
Now, on the 23rd of February you wrote that letter to

Q.
Messrs. Mitchell and Allingham, did you not?

The Court: You are not going on for another few days put-
ting in letters between Mitchell and Bone. I let you have one letter

'in because Mr. Bourne had taken it in his hand. They cannot go

on corresponding after that.

Mr. Robertson: I want to put this in as a reply to show the
position of the Montreal Trust Company.

The Court: Well, you have already done that, according to
your set-up. The Royal Bank could move the Bank of Montreal—
the Montreal Trust, who I take it is their friend, to do this for
them behind their back, and they did it.

Mr. Robertson: Then I will not press that, my lord.

Q. Now, the Defendant Company took over the management
of the property, did it not? A. VYes.

Q. And some of the property was rented? A. Yes.

Q. What did it do with the rents? A. We held them to
apply on the account of interest, insurance, taxes and so on, to pay
them.

Q. Were those rents sufficient for those purposes? A. No.

Q. What did you do about it? A. Called on the Royal
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Bank of Canada to supply the necessary funds to make up the
difference.

. And the Bank supplied those from time to time% A.
They did.

Mr. Bourne: I object to that.

Mr. Robertson: Q. Did you ever see the resolution of the
Prudential Holdings Limited, Exhibit 53 A. It was only sub-
mittg;l' to me at my examination. That is the first time I ever
saw it.

. Examination for discovery in this case? A. Yes, that
was the first time I saw it.

That was the first time you saw it? A. Yes.

. That was the first time you knew of it? A. First time
I knew of it.

. Did you ever give Nickson authority to give an option
on the Powell Street property to Burns & Company? A. No.

. Did the Montreal Trust Company have any financial
interest in the Powell Street Property? A. None at all.

Mr. Bourne: Surely, my lord, he cannot give this.

The Court: No, about three quarters of this evidence is not
admissible, but I will leave it for somebody else to decide.

Mr. Bourne: Shall I go on with the cross-examination now ¢

The Court: No, we will adjourn until 2:00 o’clock.

(PROCEEDINGS ADJOURNED AT 1:15 PM. UNTIL
2:00 P.M.)

(2:00 P.M. PROCEEDINGS RESUMED PURSUANT TO
ADJOURNMENT).

ROBERT BONE resumed the stand.
No. 18

30 CROSS-EXAMINATION BY MR. BOURNE:

40

Q. You have seen Exhibit 5, the resolution of the Pruden-
tial Holdings Limited? A. Yes, Isaw thatat the time of the dis-
covery the first time.

Q. And you are familiar with the terms of it? Q. Yes, I
know the terms of this.

Now, that resolution indicates that the Prudential Hold-
ings Limited at the time the resolution was passed understood the
Montreal Trust Company to be the purchaser of this property in
question? A. It states so, yes.

Q. And that resolution does set out the transaction be-
tween your company and the Prudential Holdings Limited with
reference to the property in question as you understood it at the
time the transaction was put through? A. Other than the
assumption—no definite intention as to the assumption of the
mortgages.
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Q. Why do you say that? A. Well, it was not our inten-
tion to assume the mortgages.

Q. You did, however, take an indemnity agreement, didn’t
you? A. We do that usually, Mr. Bourne, when we take proper-
tie: in our name, irrespectively of whether there is a mortgage or
not.

Q. What was the purpose of taking an indemnity agreement
if you did not understand you were liable? A. Well, there are
different things, in connection with taxation and so on. Even
when there is no mortgage we take an indemnity agreement.

Q. Was not your main purpose in taking the indemnity
agreement in this case to protect as against the liability that you
would assume by taking this transfer as you did, the liability on
this mortgage? A. That was possibly the view of the thing, yes.

Q. Was that not your main purpose in taking the indemnity
agreement? A. No, as I say, we take an indemnity agreement
at any time irrespective of whether there are mortgages or not.

Q. Do you say it was not in the main idea you had in mind in
taking the indemnity agreement? A. I recognize there is a
mortgage but—

Q. Well, let me read some of your discovery, questions 108
and 109:

“108. Q. Why were you taking this indemnity agree-
ment? A. To protect me against holding the property and
any claims in connection with the property.

“109. Q. Did you have in mind the liability under the
two mortgages? A. Well, that was possibly the principal
thing.”’

Isn’t that correct? A. That is what I was saying just now.

Mr. Bourne: I should have observed, but probably it is not
necessary, my cross-examination on these questions, any of them,
is subject to my preserving my rights to object.

The Court: Yes, I understand it, each of you is maintaining
his objection throughout this.

Mr. Bourne: Q. You, acting for the Montreal Trust Com-
pany, listed the Powell Street Property, that is the property in
question, for sale? A. Yes.

. You didn’t refer to the Prudential Holdings Limited
before you did that? A. No, sir.

Q. You did not refer to anyone? A. No.

Q. And of course you have already given evidence that you
sold the Burrard Street Property which was part of the same
deal? A. Yes,sir.

Q. At the time this transaction with reference to these pro-
perties was made, you knew of the legal proposition of the implied
covenant? A. No, sir.

Q. Didn’t you? You are quite sure. I will read this ques-
tion to you in your discovery, 161:
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““Q. And I assume you are aware that the purchaser of

a property subject to mortgages is impliedly obligated to in-

demnify the vendor ¢’

A. Yes, that is after the previous question.

Q. I will go on, Question 162:

“Q. Against the mortgages. You knew that? A. Yes.
““Q. That is the reason you took the indemnity? A. I
wanted the protection of the indemnity.
Q. So when you made that observation with regard to
10 the word ‘assumes’ in this resolution, you simply meant that
you had not specifically covenanted to pay the mortgages?
A. That is right.”
A. It was my impression that the party—
. I will goontol65:
¢ But you would not say that that was an incorrect
statement of the result of the transaction? A. No, no.
“Q. That is a correct statement of what the transaction
was? A. Yes”
Now, that is referring to the resolution? A. At the time the
20 deed of the property was taken over by us, I was under the im-
pression that all that procedure would not obligate us to pay any
mortgages, unless we executed a document.

The Court: Well, you will not have any doubt about it in the
future? A. No, I won’t When this action came up I got en-
lightened on that point.

Mr. Bourne: Q. Well, do you agree with the questions and
answers that I have read there from your examination? A. Sub-
ject to that, that at that time I did not know the—

. Yes, but you see in question 164, the question is different:

30 ‘‘So that when you made that observation with regard to the word
‘assumes’’ in this resolution, you simply meant that you had not
specifically covenanted to pay the mortgages? A. That is right.”’
A. 1Inever saw the resolution. I mean I never saw it—

Q. You had seen it on the examination? A. Yes.

. And you were asked if it correctly stated the transaction
between you and the Prudential Holdings Limited? A. Yes.

Q. Doesn’t it exactly do so?

Mr. Robertson: The question to which my friend referred:
“Did it correctly state you understanding at the time¢’’

40 Mr. Bourne: What is the difference?

. Does not the resolution, Mr. Bone, correctly state your
understanding of the transaction? A. Not in this assumption of
the mortgages. We had no intention of assuming those mort-
gages. We are very specific in that line.

. You were asked on question 165: ‘‘But you would not
say that that was an incorrect statement of the result of the trans-
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action? A. No, no. 166. Q. That is a correct statement of
what the transaction was? A. Yes.”” A. Yes, of course, as it
turned out.

Q. Is there any question about that? A. As it turned out
it 18 a correct statement of the transaction.

Q. You wrote a letter to your manager in Montreal after this
transaction was finished? A. Yes.

Q. And that was referred to on your examination? A. Re-
porting, yes. , ,

Q. And did you report to him that you were assuming the
mortgages, the company was assuming the mortgages? A. If I
remember the letter, Mr. Bourne, I stated that I did not think we
were liable under the mortgages, because we had not signed any
document.

I will just read this question to you and see if you agree

with the answer:

¢195. Q. In which letter, after explaining generally
what the transaction was, you went on to say: ‘The full price
paid for these properties was $34,500; $15,500 cash and an
assumption of mortgages totalling $19,000’% A. Yes.

196. Q. As I understand it, your idea was that while
that was a statement of the arrangement between the parties,
you would not be held to be liable in respect of such assump-
tion unless you signed some document. That was your idea
of the situation at the time? A. Yes.”” A. That is right.

. 'That is what you were saying? A. Yes.

Q. But you did say in the letter that you reported to your
head office in Montreal, that you were assuming the mortgages?
A. 1 said that in the letter, yes, I said that.

No. 19
RE-DIRECT EXAMINATION BY MR. ROBERTSON:

. Mr. Bone, you said that when you listed the Powell Street
property for sale you referred to no one? A. No.

. Did anyone refer to you? A. Instructions of the Royal
Bank to list it.

Mr. Bourne: That is not evidence, my lord.

The Court: I do not see how I can stop it.

Mr. Robertson: Q. My learned friend has read from a let-
ter which you wrote—I want, my lord, to put in the eorrespond-
ence to show what it is.

The Court: All right. Please do not go as far as you did the
last time.

Mr. Robertson: No, my lord, just three letters.