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PART I — PLEADINGS IN CASE No. 998

Canada _ King’s Bench, Appeal Side
Province of Quebec

District of Montreal
No. A-126082 SUPERIOR COURT

HENRY A. SIFTON, et al, es qual,

Plaintiffs.
ROBERT OLIVER SWEEZEY,
No. 1 Defendant.

PLAINTIFF’S DECLARATION.

1. Clifford Winfield Burrows Sifton of the County of
Leeds, Ont., Solicitor, died at his domicile in the Province of
Ontario on the 13th of June, 1928, leaving a last Will and
Testament executed on the 20th of July, 1926, which was duly
probated on the 10th of August, 1928, hy which he appointed his
hrothers, the Plaintiffs in the present case, and John W. Sifton,
Publisher, of the City of Winnipeg another brother, who has
since died, his testamentary executors, the whole as appears by
a duly certified copy of the said Will and probate, filed here-
with to form part hereof as Plaintiffs’ Exhibit No. P-1.

2. During the course of the months of September and
October, 1927, the Defendant retained the services of the said
late C. Winfield B. Sifton to help him have certain plans for
the development of a proposed hydro-power development by
means of a canal to be built from Lake St. Francis to Lake St.
Louis in the Provinece of Quebeec approved by the Canadian
Federal Government, for which services the Defendant agreed
inter alia to pay the said late C. Winfield B. Sifton a retainer
of $5,000., (which was duly paid about the time the contract was
entered into) and a further sum of $50,000. when the said plans
had been passed and approved by the Dominion Government, the
said agreement being set out and contained in the following letters
exchanged between the said late C. Winfield B. Sifton and the
Defendant, copies of which are filed herewith to form part here-
of as Plaintiffs’ exhibits, to wit:—

Letter from the Defendant to the said late

C. Winfield B. Sifton, dated 6th

September, 1927, ... . ... Exhibit No. P-2.
Letter from the Defendant to the said late,

C. Winfield B. Sifton, dated 28th

September, 1927 . .. . ... Exhibit No. P-3.
Letter from the said Defendant to the said

late C. Winfield B. Sifton, dated 15th

October, 1927 ... ...l Exhibit No. P-4.

In the
Superior
Court
District of
Montreal.

No. 1
Plaintiffs’

Declaration,
12 Jan. 1934
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Letter from the said late €. Winfield B,

Sifton to the Defendant dated 17th

October, 1927 ... .. ... Exhibit No. P-5.
Letter from the Defendant to the said C.

Winfield B. Sifton, dated 19th

October, 1927 . ... Exhibit No. P-6.
Letter from the said C. Winfield B. Sifton

to the Defendant, dated 23rd October

1927 Exhibit No. P-T.

3. The said C. Wintfield B. Sifton rendered the services
hie was called upon to render under the terms of the said agree-
ment before his death and the said plans were approved by the
Dominion Government by two Orders-in-Couneil, the first, Order-
in-Couneil P. C. 422 passed on or about the 8th March, 1929 and
the other, Order-in-Ccuncil P. (. 1081 passed on or about the
22nd June, 1929.

4. The Defendant, having been requested and duly put
in default by the Plaintiffs of paying the said amount of
$50,000. due to the TEstate of the said late C. Wiafield
B. Sifton recognized to owe the same and on the 11th of June.
1932, vequested a delay of six months to pay the said amount,
which said delay was granted him on condition that he give them
a written acknowledgment of his indebtedness, which he did by
letter bearing the said date addressed to one of the Plain-
tiffs, the said Clifford Sifton, as appears by copy of the said
letter filed herewith to form part hereof as Plaintiffs’ Exhibit
No. P-8.

5. The said six months’ delay so granted by the Plain-
tiffs to the Defendant has now expired but the Defendant
still neglects to pay the said amount of $50,000., although duly
hcund so to do.

6. The Plaintiffs are entitled to claim from the Defendant
interest at the rate of 5% per annum since the 11th of Juue,
1932, date on which, having been put in default of paying the
¢aid amount bv the Plaintiffs, the Defendant acknowledged the
deht and requested a delay to pay the same as evidenced by Plain-
tiffs’ Exhibit No. P-8, the said interest at the present date
amounting to $3,972.61, which together with the capital forms
a total sum of $53,972.61.

WHEREFORE the Plaintiffs prays for judgment against
the Defendant for the said sum of $53,972.61 with interest thereon
from the present date and costs.

Montreal, 12th January, 1934.

Casgrain, Weldon Demers & Lynch-Staunton,
Attorneys for Plaintiffs.

In the
Superior
Court
District of
Montreal.

No. 1
Plaintiffs’
Declaration,
12 Jan. 1934

(Continued)
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No. 2
DEFENDANT’S PLEA

For Plea to the action herein, the Defendant says:

‘ 1. That he is ignorant of the matters set forth and alleged
in paragraph 1 thereof.

2. As to paragraph 2 of the said action, the Defendant
says that he never personally assumed or entered into any un-

‘dertaking or obligation whatsoever in favour of the said late C.

Winfield B. Sifton. As to the letters in the said paragraph re-
ferred to and produced as exhibits number P.2, P3, P4, PS5 P6
and P.7 the Defendant says that they will speak for themselves
and subject to the foregoing the said paragraph and any infer-
ence or conclusion drawn from the said exhibits is dented.

3. Paragraph 3 of the said action is denied. The Defen-
dant, however, admits the passing of the two Orders-in-Council
therein referred to, but avers that the same were later by statute
annulled and set aside.

4. Paragraph 4 of the said action is denied. The Defen-
dant admits having signed the letter therein referred to as Exhi-
hits P.8, which will speak for itself but denies having by virtue
of the said letter or the matters set forth in the said paragraph
assumed or entered into any undertaking or obligation whatso-
ever in favour of the said late C. Winfield B. Sifton.

5. Paragraph 5 of the said action is denied. The Defen-
dant, however, admits denying to owe and decling to pay the
Plaintiffs the sum of Fifty Thousand Dollars ($50,000.00) or
any other sum.

6. Paragraph 6 of the said action is denied. The Defen-
dant is not in default of paying the Plaintiffs the sum ahove
referred to or any other sum, whether in capital or interest, he-
eause he is not indebted to the Plaintiffs in any sum whatsoever.

AND FOR FURTHER PLEA, DEFENDANT SAYS:

7. That the said late C. Winfield B. Clifton at all times
during his relationship and correspondence with the Defendant
knew as a fact that the Defendant was acting solely as the re-
presentative and as one of the managers of a syndicate called
the Beauharnois Syndicate which had been formed (and in the

In the

Superior
Court
District of
Montreal.
No. 2

Defendant’s

Plea

15 March 1934
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formation and organization of which the said late C. Winfield B.
Sifton had participated and assisted) for the purpose of fram-
ing, developing and carrying out the hydro-electric power deve-
lopment referred to in paragraph 2 of the declaration.

8. That the said late C. Winfield B. Sifton at all times
during the said relationship and correspondence was aware that
a corporation known as the Marquette Investment Corporation
hacd heen appointed and was acting as Trustee Depositary for
the said syndicate and all payments made to the said late C.
Winfield B. Sifton including the sum of $5,000.00 referred to in
Exhibits P.3 and P.4 were so made to him in the form of cheques
of the said Marquette Investment Corporation, which the said
late C. Winfield B. Sifton accepted knowing that the said pay-
ments were from the funds of the said Beauharnois Syndicate
and that he never at any time looked upon the Defendant as per-
sonally involved or bound towards him in any manner, but oun
the contrary fully and at all times distinctly acknowledged and
agreed that he looked for payment of all monies, fees or emolu-
ments due him under any agreement made with the Defendant
from the said syndicate or its successors and ayant cause and out
of their monies alone,

9. That the said Beauharnois Syndicate was originally or-
sanized about the 12th of May 1927, that it was reorganized on
or about the 14th of April 1928 by the creation of the Beauharnois
Power Syndicate which assumed all its rights and obligations and
which ultimately were transferred to and taken over by the De-
fendant-in-Warranty herein, the Beauharnois Power Corpora-
tion Limited, and the Defendant specially and expressly pleads
and avers that, if by reason of his dealings with the said late C.
Winfield B, Sifton and the matters alleged in the action and the
exhibits produced in support thereof, any rights were created
in favour of the said late C. Winfield B. Sifton (which however
Defendant denies), such rights never produced any corresponding
obligations on the part of the Defendant personally but were and
are enforcible only and solely against the Beauharnois Syndicate
and /or the Beauharnois Power Syndicate and/or the Beauharnois
Power Corporation Limited.

10. That consequently there was no lien de droit or valid
obligation between the said late C. Winfield B. Sifton and the
Defendant personally and as a consequence the said late C. Win-
field B. Sifton’s executors, the present Plaintiffs, have no right
of action against the Defendant.

In the
Superior
Court
District of
Montreal.
No. 2
Defendant’s
Plea
15 March 1934
(Continued)
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11. That furthermore the said late C. Winfield B. Sifton

died long before the plans of the said syndicate or its successors
had heen passed or approved, the Orders-in-Council referred to

In the
Superior
Court
District of
Montreal.
No. 2
Defendant’s
Plea

in the action not having adopted until nine months and one g%t (35

year respectively after his death and it was not therefore due to
his efforts that the Federal Government’s approval was obtained
at all and furthermore the plans referred to in paragraph 3 of the
declaration were never definitely approved by the Government of
the Dominion of Canada and the said Orders-in-Council were sub-
sequently by statute avoided and set aside as hereinabove set forth,

12. That the Defendant by his letter of June 11th, 1932,
Exhibit P.8, referred to in paragraph 4 of the declaration did
not assume any obligation of a personal kind or on his own h=half
and could not create any obligation or give any valid undertaking
on behalf of the Beauharnois Syndicate, the Beauharnois Power
Syndicate or the Beauharnois Power Corporation inasmuch as
he was no longer connected with the Beauharnois enterprise nor
had he been for a long time previous and was without power
whatsover to act on behalf of the said syndicate or corporation.

13. That the said letter, Exhibit P.8, by its very context
shows that it was only written in order to obtain a delay and on
its face implies no personal undertaking on behalf of the De-
fendant whatsover.

14. That the Will of the said late C. Winfield B. Sifton
as shown by Exhibit P.1 appears to have been probated oun
the 10th of August 1928; that no effort to enforce any claim
of the nature set forth in the action appears to have heen made
for nearly four years from the date of the said probate and that
the action now taken is an afterthought and unfounded.

15. 'That the Plaintiff’s action is unfounded in fact and in
law .

WHEREFORE the Defendant prays for the dismissal of
the said action with costs.

Montreal, March 15th, 1934.

E. Languedoc,
Attorney for Defendant.

(Continued)
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No. 3

PLAINTIFFS ANSWER TO DEFENDAXNT’S PLEA

1. The Plaintiffs pray acte of the admission contained
in Paragraph 2 of the Defendant’s Plea, but deny the facts there-
in alleged.

2. In answer to Paragraph 3 of the Defendant’s Plea the
Plaintiffs allege that the facts therein mentioned are irrelevant
to the present issue and add that once the said plans had been
approved the Plaintiffs were entitled to be paid the amount due
the said W.B. Sifton, that in any case, independently of the an-
nulment of the said Orders-in-Council the plans for the develop-
ment of the said proposed hydraulic power were approved
the works were started and the said canal and hydraulic plant
are in operation today and were in operation long before the in-
stitution of the present action, so that the annulment of the first
Orders-in-Council can have no effect upon the Plaintiffs’ rights.

3. The Plaintiffs prays acte of the admissions contained
in Paragraphs 4 and 5 of the Defendant’s Plea, but deny all the
facts therein alleged.

4. The Plaintiffs deny paragraph 6 of the Defendant’s
Plea.

5. The Plaintiffs deny the facts alleged in Paragraph 7
of the Defendant’s Plea and add that even if the said facts were
true they would not in law affect the Defendant’s responsibility.

6. The Plaintiffs deny the facts alleged in Paragraph 8
of the Defendant’s Plea and add that in any event the said facts
are irrelevant to the present issue and that none of them ecan
affect the Defendant’s responsibility towards the Plaintiffs.

7. In answer to Paragraph 9 of the Defendant’s Plea,
the Plaintiffs declare that they are ignorant of the organization
and re-organization of the syndicates therein mentioned and the
transfer of the rights and obligations of the said syndicates to
the Beauharnois Power Corporation Limited and deny the other
facts alleged in the said paragraph.

8. The Plaintiffs deny Paragraph 10 of the Defendant’s
Plea.

In the
Superior
Court
District of
Montreal.

No. 3
Plaintiffs’

Answer to
Defendant’s

Plea
23 April 1934
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9. In answer to Paragraph 11 of the Defendant’s Plea
the Plaintiffs say that at the time of the death of the said W. B.
Sifton he had rendered all the services he could render and was

In the
Superior
Court
District of
Montreal.
No. 3
Plaintiffs’
Answer to

called upon to render under the terms of his said agreement with Defendant's

the Defendant and that under the terms of the said agreement it
was specifically provided that he would not be called upon to es-
tablish in any way that the approval of the Federal Government
was obtained through his efforts; moreover that not only were
the plans for the said development finally approved by the Gov-
ernment, but the plant and canal comprising the said develop-
ment have been built and the said development is today in ope-
ration and was so at the time of the institution of the present
action, and the Plaintiffs deny all the other facts alleged in the
said paragraph of the Defendant’s Plea.

10. The Plaintiffs deny Paragraph 12 of the Defendant’s
Plea.

11. TIn answer to Paragraph 13 of the Defendant’s Plea
the Plaintiffs say that Exhibit No P-8 therein referred to was
given hy the Defendant to the Plaintiffs on the Defendant’s
representations that he was unable at that time to meet his lia-
bility to them, which he thereby recognized, on account of the
condition of his personal affairs and that he would be in a po-
sition to pay and would pay the amount of his indebtedness with-
in the delay therein mentioned, and the Plaintiffs deny the re-
mainder of the said paragraph.

12. The Plaintiffs deny Paragraphs 14 and 15 of the
Defendant’s Plea.

WHEREFORE the Plaintiffs pray for the dismissal of
the Defendant’s Plea with costs.

Montreal, 23rd April, 1934.

Casgrain, Weldon, Demers & Lynch-Staunton,
Attorneys for Plaintiffs.

ea
23 April 1934
(Continued)
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No. 4
DEFENDANT’S REPLY TO PLAINTIFFS’ ANSWER

1. He joins issue with the denial contained in paragraph
1 thereof.

2. He joins issue with the Plaintiffs with regard to the
allegation as to relevancy set forth in paragraph 2 thereof. He
denies that the Plaintiffs or the late C. Winfield B. Sifton were
at any time entitled to any rights other than those created by
the bargain or agreement evidenced by exhibits P.3, P.4, P.5 and
P.6. He denies that the services thereby retained were ever ren-
dered ; that the conditions of the agreement were ever complied
with; or that the remuneration provided for was ever earned.
It is quite irrelevant to say as stated in the said paragraph that
the plans had been approved or that the canal and hydraulic
plant referred to were in operation upon the institution of the
action as the only point at issue is as to whether in accordance
with the agreement entered into the late C. Winfield B. Sifton
before his death had earned the remuneration in question or not.

3. The Defendant joins issue with the Plaintiffs on the
denial contained in paragraphs 3 and 4 thereof.

4. The Defendant joins issue with the Plaintiffs on the
denial contained in paragraph 5 and denies the remainder of the
said paragraph.

5. The Defendant joins issue with the Plaintiffs on the
denial contained in paragraph 6 and denies the remainder of the
said paragraph.

6. The Defendant joins issue with the Plaintiffs on the
derial contained in paragraphs 7 and 8 thereof.

7. The Defendant denies the averment in paragraph 9
that at the time of his death the late C. Winfield B. Sifton had
fulfilled his mandate or office under the agreement entered into
between him and the Defendant acting as already described ; the
said agreement speaks for itself. Is is besides the point, irrele-
vant and illegal to say that the plans have been approved and the
plant and canal are today in operation and were so at the time
of the institution of the action, for the reasons already herein-
above stated, and the Defendant joins issue with Plaintiffs on
the denial concluding the said paragraph.

In the
Superior
Court
District of
Montreal.
No. 4
Defendant’s
Reply to
Plaintifts’
Answer
30 April 1934
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8. The Defendant joins issue with the Plaintiffs on the
denial contained in paragraph 10.

9. Paragraph 11 of the said Answer is illegal and is de-
nied. Exhibit P.8 speaks for itself and beyond its context the
Plaintiffs cannot go. The Defendant reiterates the allegations
of paragraph 13 of his Plea and adds that by the said Exhibit
—P.8he assumed no personal obligation and when he wrote
the said letter he had retired from office and had no authority
to act on behalf of those whom he had formerly represented in
dealing with the said late C. Winfield B. Sifton.

WHEREFORE the Defendant prays for the dismissal
of the Plaintiffs’ Answer to Plea with costs.

Montreal, April 30, 1934.

E. Languedoc,
Attorney for Defendant.

No. b
PLAINTIFFS’ REPLICATION TO DEFENDANT'S REPLY

1. Plaintiffs join issue on paragraphs 4 and 5 of Defen-
dant’s Reply.

9. Plaintiffs deny each and every allegation contained
in paragraphs 7 and 9 save in so far as such allegations agree
with those contained in Plaintiffs’ Declaration and Answer, and
they allege that the allegations so denied are irrelevant and il-
legal. :

WHEREFORE Plaintiffs, persisting in the conclusions
of their Declaration and Answer, pray for the dismissal of said
Reply with costs.

Montreal, May 2nd, 1934.

Weldon, Demers & Lynch-Staunton,
Attorneys for Plaintiffs.

In the
Superior
Court
. District of
Montreal.
No. 4
Defendant’s
Reply to
Plaintiffs’
Answer
30 April 1934
(Continued)

No. 5
Plaintiffs’
Replication to
Defendant’s
Reply

2 May 1934
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No. 6
AMENDMENT TO DEFENDANT’S PLEA

The Defendant hereby amends his Plea by adding there-
to immediately after paragraph 11 thereof the following para-
graph:—

11a. THAT, even if by reason of the facts alleged in the
declaration any contract was ever entered into for the retaining
of the late €. Winfield B. Sifton’s services by the Defendant on
hehalf of the said Beauharnois Syndicate or otherwise (which
is denied), the contractual relationship thereby created was ter-
minated at and by the death of the said Sifton without his having
performed or discharged his undertaking or obligations there-
under and without the reward referred to or any part of it ever
becoming due or payahle to him or his successors.

Montreal, October 26th, 1934.

E. Languedoc,
Attorney for Defendant.

PLAINTIFFS’ ANSWER TO DEFENDANT’S
AMENDMENT
No. 7

9a. Plaintiffs deny each and every allegation in paragraph
11a. of Defendant’s Amended Plea and allege that said amount
was payable to the late W. B. Sifton at the time of his death,
subject only to the approval referred to in said Declaration, and
that said approval was afterwards obtained, the whole as ad-
mitted by Defendant in his letter, Exhibit P-1. and verbally to
Plaintiff Clifford Sifton in a conversation at Defendant’s of-
fice in Montreal, on or about the 11th day of June, 1932.

In the
Superior
Court
District of
Montreal.
No. 6

Amendement

to

Defendant’s

Plea

26 Oct. 1934

No. 7
Plaintiffs’
Answer to
Defendant’s
Amendment
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No. 8

JUDGMENT GRANTING MOTION BY
DEFENDANT TO UNITE CASES

Province of Quebec,
District of Montreal,
No. 126082.

SUPERIOR COURT.
ON THIS 4th day of September 1934.
PRESENT:— The Hon. Mr. Justice ARCHAMBAULT.

HENRY A. SIFTON ET AL ES QUAL,,
Plaintiffs,
—Vs.—

ROBERT OLIVER SWEEZEY,
Defendant,
&

THE SAID ROBERT OLIVER SWEEZREY,
Plaintiff-in-Warranty,
—VSs.—

BEAUHARNOIS POWER CORPORATION LIMITED,
Defendant-in-Warranty.

THE COURT, having heard the parties by counsel on
the motion for Defendant and Plaintiff-in-Warranty and pray-
ing that the principal action and the action in warranty herein
be joined for the purposes of enquete and merits and be tried at
the same time and decided on the same evidence;

DOTH GRANT the said motion as prayed, costs to follow.

Jos. Archambault,

J.A./TG J.C. 8.

In the
Superior
Court
District of
Montreal.

No. 8
Judgment of
the Superior
Court
rendered by
Mr. Justice
Jos.
Archambault
4 Sept. 1934
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ROBERT O. SWEEZEY (for Plaintiff on Discovery)
Examination in chief.

Plaintiff’s Evidence on Discovery

No. 9-
DEPOSITION OF ROBERT 0. SWEEZEY,

A witness examined on behalf of Plaintiffs on Discovery.

On this twenty sixth day of October, in the year of Our
Lord, one thousand nine hundred and thirty four, personally came
and appeared Robert O. Sweezey, of the City and District of
Montreal, the Defendant in this Acticn, a witness produced and
examined on hehalf of the Plaintiffs on Discovery, who, being
duly sworn, deposes as follows:

Examined by Mr. Weldon, K. C., of Counsel for Plain-
tiffs:—

Q.—You are the Defendant in this Action?

A.—Yes.

Q.—In 1927 were you carrying on business in a firm of
investment bankers?

A.—Yes.

Q.—Were you also a promotor of hydro-electric power
developments ?

A.—Yes.

Q.—You knew the late Mr. C. W. B. Sifton some time be-
fore that?

A.—Yes.

Q.—1In the letter filed as Exhibit P-2, from yourself to
Mr. C. W. B. Sifton, dated September 6th, 1927, you refer to a
Mr. Griffith, Mr. Griffith was then your partner?

A.—Not in the strict sense of a partuership. He was a
member of the Syndicate.

Q.—A member of the Syndicate, with you?

A.—A member of the Power Syndicate. Mr. Griffith was
a partner in the Power Syndicate, but he was simply a share-
holder in Newman, Sweezey & Company, which, strictly speak-
ing, was not a partnership.

Q.—But, you regarded him as a partner in your firm?

A.—Yes.

Q.—He was afterwards Secretary of the Beauharnois
Power Corporation, Limited?

A—He was Secretary of the Corporation after it was
formed.

In the

Superior
Court
District of
Montreal.
No. 9
Plaintiffs’
Evidence

Deposition
of Robert

0. Sweezey
cn Discovery
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ROBERT 0. SWEEZEY (for Plaintiff on Discovery)
Ezamination i chief.

Q.—At that time, September, 1927, you were interested
in having certain plans of the development of the St. Lawrence
River approved by the Dominion Government ?

A.—I1, personally, and my Syndicate, were.

Q.—You, personally, and your Syndicate, were all inte-
rested.

A.—Yes.

Q.—Plans of this development were afterwards submitted
to the Dominion Government, were they not?

A.—Yes.

Q.—And, the plans submitted to the Dominion Govern-
ment were approved by the Government, were they not?

A.—They were approved in one sense, and yet, to my
knowledge, never approved in another sense, in detail.

Q.—When you say they were not approved in another
sense in detail, do you mean that generally they were approved ?

A.—There was an approval by Order in Council, but the
construction to be based on that approval was subject to other
spprovals which were given from time to time. As a matter of
{act, some of them were not given. _

Q.—Later approvals were given on details of construction.
Is that what you mean ?

A—Yes.; and those which were given were never com-
pleted until we got into trouble with the subsequent Government.

Q.—The subsequent Government did subsequently approve
the plans for development, did they not?

A.—T do not know. The confusion became so great then
that we did things which really could not afford to wait for ap-
provals, and we had to go ahead with some details without ap-
proval.

Q.—As a matter of fact some plans were approved, and
construction begun, and construction completed, of the power
development 2

A.—Not completed, but carried on.

Q.—And, power has been developed, and is being developed
on that site now?

A—VYes.

Q.—And was before the institution of this Aection, in
January last?

A.—Yes.

Q.—Do you remember how soon the general plans were
submitted for general approval to the Dominion Government?
Would it be in 1928?

In the
Superior
Court
District of
Montreal.
No. 9
Plaintiffs’
Evidence

Deposition

of Robert

0. Sweezey

on Discovery
(Continued)
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ROBERT O. SWEEZEY (for Plaintiff on Discovery)
Ezamination in chief.

A.—T do not recall exactly, but it was approximately some
time early in 1928, I think.

Q.—And, I think you plead they were not approved by the
Government until after the death of Mr. Sifton?

A.—There was certainly no approval during Mr. Sifton’s
lifetime. It was certainly after his death.

Q.—You are aware Mr. Sifton died in June, 19287

A.—Yes. :

Q.—Between September 6th, 1927, and the death of Mr.
C. W. B. Sifton, in June, 1928, he did work to have those plans
approved by the Dominion Government, did he not?

A—He did preliminary work, but there was no direct
application for the approval of plans.

Q.—But, work was done by him with respect to having
them approved ?

A.—Yes, he did work leading up to the approval, undoub-
tedly.

Q.—He did hard and effective work to get them approved,
did he not?

A.—That is a matter of opinion.

Q.—1It is not your opinion he did hard and effective work
to have them approved ?

A.—T do not know I would express it that way. e worked
incessantly at the idea; trying to overcome obstacles of which
there were many.

Q.—In the letter of October 15th, 1927, from yourself to
Mr. C. W. B. Sifton, filed as Exhibit P-4, I find the following :—

“It is further agreed between wus that when our
plans have been passed and approved by the Dominion
Government. ... . 7 ete.

You had in mind the general approval, did you not?

Mr. Languedoc:—It is understood that this evidemce 1s
being made subject to a general objection to reference to copies
of those letters until they are proved.

The objection is reserved by consent of Counsel in the
absence of a Judge.

A.—T do not know that I had anything special in mind.
T was under the impression that one snap approval was all that
was needed, but I afterwards found there were numerous forma-
lities necessary in the way of approvals.

In the
Superior
Court
District of
Montreal.
No. 9
Plaintiffs’
Evidence
Deposition
of Robert
0. Sweezey
cn Discovery
(Continued)
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ROBERT O. SWEEZEY (for Plaintiff on Discovery)
Examination in chief.

By Mr. Weldon, continuing:—

Q.—You found that out after Mr. Sifton’s death?

A—Yes.

Q.—Did you have an interview with Mr. Clifford Sifton,
one of the Executors of Mr. C. W. B. Sifton, and one of the
Plaintiffs, about June 11th, 19332

A.—T could not remember the date, but I have had two or
three interviews with him.

Q.—About, fifteen or eighteen months ago?

A.—Yes,

Q.—Did you nct discuss with him at that time the ap-
proval you had in mind when that letter was written in October,
19272

A.—T really do not recall what I may have discussed with
him. I know he was anxious to have his brother’s estate settled
up, and he wanted to know where he stood with this $50,000
affair.

Q.—At that time did you not tell him your understood
the approval to mean the first general approval of the plans by
the Dominion Government ?

Mr. Languedoe, K. (., of Counsel for Defendant, objects
to the question as illegal.

The objection is reserved by consent of Counsel in the
absence of a Judge.

A.—1 do not know. I do not recall.

Q.—Did you have an interview with Mr. Victor Sifton.
one of the Executors, and one of the Plaintiffs in this case?

A.—T do not recall whether I did. Of course, I knew him,
and I met him from time to time; but it is so long since I have
seen him that T do not know whether I had any discussion with
him on this ease or not.

Q.—I show you a letter, purporting to be written by you
to Mr. Victor Sifton, dated July 14th, 1928; and I ask you if you
wrote that letter, and if it is signed by you?

A.—This is my writing, but I do not recall what the re-
ference is.

Q.—And, it bears your signature?

A—Yes.

Q.—Will you file this letter as Exhibit P-9?

A—Yes.

In the

Montreal.
No. 9
Plaintiffs’
Evidence
Deposition
of Robert
0. Sweezey
on Discovery
(Continued)
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ROBERT 0. SWEEZEY (for Plaintiff on Discovery) —  pisucter
Examination in chief. Memwret
No. 9
) . Pla.lntioffs'
Q.—The pencil marks and letters were not on the letter vl
when you wrote it? of Bobers”
. 0.8
A.—No. cn Dviv::oz:gry

Q.—1I show you the letters attached to an original Act of (Cortinued
Deposit signed, sealed and certified by Ed. Cholette, Notary,
of Montreal, dated January 13th, 1934, under his notarial No.
29670, as follows:—

A letter purporting he written and signed by R. O. Sweezey,
addressed to W. B. Sifton, Mallorytown, Ontario, dated Mont-
real, September 6th, 1927;

Was that letter signed by you, and sent to Mr. W. B.
Sifton?

A.—That is my signature.

Q.—Attached to the same notarial Act of Deposit is a
letter dated September 28th, 1927, purporting to be signed by
you, and addressed to W. B. Sifton. Was that letter signed by
you ¢

A—Yes.

Q.—Attached to the same Act of Deposit is a letter dated
October 15th, 1927, purporting to be signed by you, and addressed
to W. B. Sifton. Did you sign that letter?

A—Yes.

Q.—Attached to the same Act of Deposit 1s a letter pur-
porting to be signed by you, addressed to W. B. Sifton, dated
October 19th, 1927. Was that signed by you?

A.—Yes.

Q.—On the last letter, dated October 19th, 1927, is a me-
morandum dated October 25th, 1927, beginning ‘‘Dear Bob”’.
and signed “W. B. 8.”” Did you receive that letter back with
that memorandum on it?

A.—1T do not recall now.

Q.—Do you know whether the initials “W. B. 8.7 are
those of the late Mr. W. B. Sifton?

A.—T do not recall that letter having been sent to me.
That may be a copy of a letter he sent to me, he retaining the
original. T do not recall having received this back. He may have
written a separate letter, and this may be a copy for his own
files.

Q.—Attached to the same Act of Deposit is a letter in
handwriting, purporting to be addressed to Mr. Clifford Sifton,
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ROBERT O. SWEEZEY (for Plaintiff on Discovery)
Examination in chief.

and to be signed by you, dated June 11th, 1932. Did you write
and sign that letter?

A—Yes.

Q.—The memorandum in ink on the margin of the first
page of the letter, of course, was not on the letter when you wrote
it ?

A.—No.

Q.—Did you receive from Mr. W. B. Sifton a letter dated
October 17th, 1927, in reply to your letter of October 15th, al-
ready referred to?

A.—I have a very faiut recollection of this, and appa-
rently it was sent to me. I have a faint memory of it. I presume
the original must be somewhere. Whether it agrees accurately
with the copy or not, I do not know.

Q.—You cannot verify the copy, but you did receive a
letter about that date, in the substance of this letter ?

A.—T have a recollection of the substance of that letter.
That is all I can say.

Q.—Have you seen the copies of letters already filed as
Plaintiffs’ Exhibits P-2 to P-8 inclusively?

A.—T cannot identify them, because I have not got them.

Mr. Weldon:—I have no further questions.
Mr. Languedoc:—I have no cross-examination.
(And further Deponent saith not).

J. H. Kenehan,
Official Court Reporter.

In the
Superior
Court
District of
Montreal.
No. 9
Plaintiffs’
Evidence
Deposition
of Robert
O. Sweezey
on Discovery
(Continued)
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chief.

Plaintiff’s Evidence at Enquete

No. 10
DEPOSITION OF ROBERT OLIVER SWEEZEY,

A witness examined on behalf of the Plaintiffs.

On this fourteenth day of November, in the year of Our
Lord, one thousand nine hundred and thirty four, personally
came and appeared Robert Oliver Sweezey, of the City and
District ¢f Montreal, Civil Engineer, aged 50 years, a witness
produced and examined on behalf of the Plaintiffs, who, being
duly sworn, deposes as follows:

Examined by Mr. Weldon, X.C., of Counsel for Plain-
tiffs :—

Q.—At your examination on discovery, some few weeks
ago, you identified a letter signed by yourself, dated July 14th,
1928, beginning: ‘‘Dear Vietor”. This letter was produced as
Exhibit P-9. Was that letter sent by you to Mr. Victor Sifton,
one of the Plaintiffs in this Action?

A—Yes.

Q.—In the correspondence between yourself and the late
Winfield Sifton there is a letter of September 28th, 1927
(Exhibit P-3), in which you state: “I am just sending you the
cheque for $5000. in the meantime for your retaining services’’.
That cheque was paid by you out of your own funds, to the late
Mr. Sifton, was it not?

A.—TI do not recall. I remember the incident of sending
the cheque, but I do not recall whether it was my own, or Syn-
dicate, money.

Q.—Did you see a Statement filed by the Secretary of
the Defendant in Warranty at his examination on discovery a
short time ago, which Statement was filed as Exhibit P-W-
9 ¢

A.—T1 remember seeing this first Statement, yes. I do not
remember seeing the second one.

Q.—The second page is part of the same Exhibit, and
purports to set out a voucher, No. 191, for a payment made to
R. O. Sweezey to reimburse him for payment made to W. B.
Sifton. The payment in question is April 28th, 1928; Marquette

In the
Superior
Court
District of
Montreal.
No. 10
Plaintiff’s
Bvidence
Deposition of
Robert Oliver
Sweezey
Examination
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chief.

Investment voucher No. 191, $5000. Does not that refresh your
memory ?

A.—TIt would indicate to me that I must have paid him
the $5000 out of my own funds, and been reimbursed by the
Marquette Investment Company.

The subsequent payments, I take it, were all made by the
Syndicate.

Q.—The Syndicate or the Company?

A.—Yes.
Q.—That is, by the Syndicate, or hy various (‘ompanies?
A.—Yes.

Q.—You had a discussion with the Plaintiff, Clifford
Sifton, in June, 1932, about the time you signed the letter which
we have filed as Plaintiff’s Exhibit P-8, did you not %

A.—Yes.

Q.—When I examined you on Discovery I referred to
that date as June 11th, 1933. The date should have been Junc
11th, 1932.

A.—Yes.

Q.—With that correction of date, do you now recall that
vou discussed with Mr. Clifford Sifton the terms of the proposed
letters Exhibits P-5, P-6, and P-7; and, particularly, the mean-
ing of the expression ‘“ Approval of plans’’?

A.—1I do not recall anything in particular, but I do recall
having discussed it.

Q.—Do you remember that Mr. Siften asked you at that
time whether, in fact, the plans had not been approved ?

Mr. Tytadale:—The Defendant in Warranty objects to
any verbal evidence, in so far as it may effect the position of the
Defendant in Warranty. The witness is the Defendant in the
Principal Action, and I think we should enter our objection
inasmuch as the proof is common

Mr. Languedoc:—It seems hardly regular to ask a wit-
ness about a conversation appertaining to a letter, without him
being given communication of the letter. He cannot be expected
to remember what has been written, among the mass of cor-
respondence.

When the letter is handed to the witness, and submitted
to the Court, if it is found it is complete in its context, this line
of examination would be illegal.

In the
Superior
Court
District of
Montreal.

No. 10
Plaintiff’s
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Deposition of
Robert Oliver
Sweezey
Examination
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chief.

His Lordship:—The witness is certainly entitled to com-
munication of the letter.

As to the cther objection, I will take the evidence under
reserve of it. There are so many documents in the record.

Mr. Weldon:—There were seven letters, on which the
Action was based, which were handed to Mr. Cholette, Notary,
by Act of Deposit, and I now have a certified copy of the Act of
Deposit. Mr. Sweezey was interrogated on the letters, and, on the
objection of my learned friend, I had the Notary’s original
Minute produced, and the original letters as attached to the Act
of Deposit shewn to Mr. Sweezey on Discovery. Mr. Sweezey
identified and admitted signing all the letters which purported
to be signed by him, and I now produce the Notary’s certified
copy of his Act of Deposit.

Mr. Languedoc:—FEven though the witness has been ex-
amined on Discovery and has admitted he wrote the letters he
cannot be asked again to re-admit the fact. Let my learned friend
file the examination on discovery if he wishes to do so.

Mr. Weldon:—I am simply showing the witness a copy
of the letter he has already admitted, and questioning him as to
whether there was any discussion as to the meaning of ‘‘ap-
proval’’.

His Lordship:—1I will take the evidence under reserve of
the objection.

Mr.—Languedoc:—I would like to associate myself with
my friend’s objection on behalf of the Defendant in Warranty.

By Mr. Weldon, continuing :—

Q.—Do you remember that Mr. Sifton asked you at that
time whether. in fact, the plans had not been approved? And
I show you a notarial copy of the letter of June 11th, 1932, which
has been produced as Exhibit P-8.

A.—T am not just clear as to exactly what the question
means.

Q.—Do you remember that Mr. Sifton asked you at that
time whether, in fact, the plans had not been approved? And

In the
Superior
Court
District of
Montreal.

No. 10
Plaintiff’s
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Deposition of
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chief.

1 show you a notarial copy of the letter of June 11th, 1932, which
has been preduced as Exhibit P-8%

A.—Mr. Sifton did ask me at the time whether, in my
opinion, the plans had been approved, but I was unable to give
him an opinion that was worth anything, because I did not know.
I proceeded to explain what had oceurred — in that the plans
had been approved only after Mr. Sifton’s death, and that there
was a complication that had arisen due to the cancellation of the
Order in Counecil. I further pointed out that I knew nothino'
about the legalities of it.

Q.—Did you not also tell Mr. Sifton that the approval in
question that letter was the geneval approval that had been ob-
tained from the Government?

A.—T do not recall that. T recall saying that the question
was one which really rested with the Legal Department of the
Beauharnois Company.

His Lordship :—What do you mean by ‘“‘general approval”’,
Mr. Weldon?

Mr. Weldon:—Apparently there is a general approval of
plans, subject to detail approv al as regards locks and bridges,
or other possible changes in matters of detail of the construction.

Our point is as to whether or not Mr. Sweezey told Mr.
Sifton it was a general approval.

His Lordship:—What was the date of this conversation?

Mr. Weldon:—June 11th, 1932; the day on which Exhibit
P-8 was written.

Mr. Languedoc:—It seems to me quite outside of the rules
of evidence and examinaticn to present a witness with a letter
which is perfectly plain, and ask him ‘“What did you say three
or four or five years afterwards with regard to the meaning of
a certain word?”’ The witness cannot qualify the letter long
after the death of the man to whom it was written.

In the
Superior
Court
District of
Montreal.
No. 10
Plaintiff’s
Evidence
Deposition of
Robert Oliver
Sweezey
Examination
(Continued)

His Lordship:—The witness is your client. 1 think the :

evidence is legal.

By Mr. Weldon, continuing:—
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ROBERT O. SWEEZEY (for Plaintiff) Ezamination in chief.

Q.—Did you not also tell Mr. Sifton that the approval
in question in that letter was the general approval that had been
obtained from the Government?

A.—T do not recall what I said on that score. We had
a lot of conversation, discussing what constituted an approval,
and I do not recall the precise tenor of my ideas at the time.

Q.—You will not admit, or deny, that you said it?

A—'NO

Q.—Have you the original of the letter from the late W.
B. Sifton to yourself, dated October 17th, 19277

A.—No.

I am a little confused as to what the letter actually is. If
I had the letter I think Mr. Languedoc would have it now. I
do not earry it with me at all.

Q.—Can you answer or not you received the original of
the letter of October 17th, 1927, copy of which is produced as
Exhibit P-7?

A.—T have a recollection of a letter along those lines, yes;
but I am not saying whether or not this is it.

Q.—Have you any doubt this is a true copy of the original
letter ?

A.—No, I have not.

Mr. Languedoc:—It has not been proved the original 1is
destroyed or lost. If the original is in existence, and available,
it should be produced.

Mr. Welden:—And, T have asked for it.

Mr. Languedoc:—Mr. Sweezey has not the original. It
was turned over to the Beauharnois Corporation.

Mr. Weldon:—TI have served notice to produce it, and if
it is not produced I should he allowed to make secondary evi-
dence.

His Lordship —Ag T understand it, it is not in the pos-
session of the person to whom it was sent?

Mr. Languedoc:—My learned friend would have to show
it was in our possession, or had been lost or destroyed. We know
where it is, and, as a matter of fact I can tell your Lordship it
is in this Court room.

His Lordship:—Then, why not produce it?
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chief.

Mr. Languedoc:—It has been produced, and it is in the
record. It is amongst the papers produced with Mr. Christie’s
examination on discovery.

By Mr. Weldon, continuing:—

Q.—Pending search for the missing letter: have you the
letter from the late W. B. Sifton to yourself, dated October
23rd, 1927 %

A.—T remember seeing this letter, but I assume all those
documents having bheen turned over to Mr. Languedoc are i
Court. I do not carry them with me.

Q.—Have you any doubt the copy I show you is a true
copy of the original letter you received on or about October 23rd,
1927 ¢

A.—I have no reason to doubt it.

Q.—To obviate the necessity of filing two or three copies
of the same thing: the copies of letters I have just shown you,
of October 17th, 1927, and October 23rd, 1927, are in the same
terms as the letters of those dates attached to a certified copy
of the Act of Deposit of Mr. Edward (‘holette, Notary ?

A.—T have no reason to doubt those are all copies of the
same letters.

Q.—The originals of the two letters of October 17th, 1927,

and October 23rd, 1927, are already filed as Exhibit P-W-

10 ?

Mr. Tyndale:—Perhaps it would be more accurate to say
Exhibit P-W-10 is a file of correspondence produced by the
Defendant in Warranty at the request of the Plaintiff in War-
ranty.

By Mr. Weldon continuing:—

Q.—They are included in the file of correspondence al-
ready produced as Exhibit P-W-10?

Mr. Languedoe:

Yes, they are.
By Mr. Weldon, continuing:—

Q.—Have you in your possession a letter from Mr. Clifford
Sifton, one of the Plaintiffs, dated April 16th, 1932?
A.—T do not know. If I have it it is in the file which is
now in Court.

Mr. Languedoc:—1 have the letter.
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chief.

By Mr. Weldon, continuing :—

Q.—Will you produce it as Exhibit P-10?

A.—Yes.

Q.—Did you write Mr. Clifford Sifton the letter of April
23rd, 193217

A.—Yes.

By Mr. Languedoc:—

Q.—Did you underline any parts of it in red?
A.—No.

By Mr. Weldon, continuing :—

Q.—The red handwriting was not on the letter when you
sent it?

A.—No.
Q.—Will you file this letter as Exhibit P-11%
- A—Yes.

Q.—Did you receive from Mr. Clifford Sifton a letter
dated April 27th, 1932, and, if so, will you produce it as Exhibit
P-127

Mr. Languedoc:—I do not really see what this letter has

to do with the case. It is a claim by Mr. Sifton against Mr.
Sweezey.

Witness:—1 cannot say I recall this letter. If I have it it
would be among those produced with Mr. Languedoc.

Mr. Languedoc:—I have not the letter.

Witness:—There is another letter, written by me sub-
sequently to that date.

By Mr. Languedoc:—

Q.—What is the date of it?
A.—May 2nd, 1932. That would be in the Beauharnois
files. It would not be in my personal file.

By Mr. Weldon, continuing :—

Q.—Do you say you received the original of the letter of
April 27th, 1932%

A.—T do not recall. If I did it would be in the files of the
Beauharnois Company, I should judge; seeing that the answer
was written on the Jetterhead of the Beauharnois Company.

Q.—You wrote Mr. Sifton, on May 2nd, 1932, acknow-
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chicf.

ledging ““A recent letter’’. Does not that indicate that the
original of the letter of April 27th, 1932, was received from Mr.
Sifton ?

A.—It would appear so.

Q.—Will you file it as Exhibit P-122

A.—Yes.

I do not know if T received it or not. If it came it probably
would be in the files of the Beauharnois Company.

Q.—I thought you said just now you have no doubt you
received the original.

A.—1I do not want to put it as emphatic as that.

Mr. Tyndale:—Does my friend want to produce the letter

of May 2nd, 19322 There is no proof, so far, of the letter of April
27th, 1932.

By Mr. Weldon, continuing :—

Q.—Did you write to Mr. Clifford Sifton the letter of
April 27th, 1932, and, if so, will you produce it as Exhibit P-13?

Mr. Tyndale:—I object, inasmuch as the document shown
the witness is only a copy, and the witness has not recognized it
as a copy of the original.

His Lordship:—He says he does not remember if he re-
ceived it. That is not sufficiently definite proof of the document
to allow it in the record.

Mr. Weldon:—Then, Exhibit P12 is withdrawn.
By Mr. Weldon, continuing:—
Q.—Did you write this letter of May 2nd, 19327

Mr. Languedoc:—I ask my learned friend what is the
purpose of this question.

Mr. Weldon:—1I am entitled to file all the correspondence
referring to the claim.

His Lordship:—Counsel is entitled to file the letter, as
part of the correspondence between the parties. Its relevancy
may be dealt with afterwards.

By Mr. Weldon, continuing:—

Q.—Did you write this letter of May 2nd, 193272
A.—Yes.
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No. 10

Q.—WIill you file it as Exhibit P-12 ¢ Plaintiff’s

Evidence

A —Yes. —

Deposition of

Q.—Have you a letter from Mr. Sifton dated May 12th, robert ouver

Sweezey

1932 2 Exgminasen
I have a letter of May 12th, 1932.
By Mr. Weldon, continuing :—

Q.—Will you produce this letter as Exhibit P-13%

A.—Yes. :

Q.—Did you write to Mr. Sifton the letter of May 13th,
1932, and, if so, will you produce it as Exhibit P-14?

A —Yes. .

Q.—Did you receive from Mr. Sifton the letter dated
June 13th, 1932, and, if so, will you produce it as Exhibit P-15?

Mr. Languedoc:

Mr. Languedoc:—I do not think we have that letter.

As T understand it, your Lordship is admitting all those
letters under reserve of our objections. Here are documents which
purport to prove the case ex parte from the point of view of the
Plaintiffs, and there are no originals.

Mr. Weldon:—My question to Mr. Sweezey is whether he
has the letter.

Witness:—1I have not seen the letter yet.
By Mr. Tyndale:—

Q.—Have you the letter of which this purports to be a
copy ?

Mr. Languedoc:—Even if he had, it would be valueless.

Mr. Weldon:—That is a matter of opinion.

Mr. Languedoc:—In any event, I object to the production
of the document.

His Lordship:—1I will allow it, under reserve.

Witness:—1I do not recall this letter, but apparently, it
refers to another.

His Lordship:—Of course, it cannot be allowed in the re-
cord until it is proved.

Mr. Weldon:—1 am only asking the witness if he has the
original letter.
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Witness:—1I do not recall it. If there is such a letter, I Plantitt’s

. - . - Evidence
think it would not be in my personal files. —
Robert. Oliver
By Mr. Weldon, continuing:— Swoezey
Examination
(Continued)

Q.—WIill you please look through the files and see if you
can find that letter?

A—What I suggest is it might be in the Beauharnois

Tiles.

Q.—Have you access to the Beauharnois files?
A.—No.

Q.—Are they here in Court ?

A.—T do not know.

Mr. Weldon:—Mr. Languedoc, are the Beauharnois files
in Court ?

Mr. Languedoc:—1 do not know. |

Mr. Weldon:—Avre the Beauharnois files in Court, Mr.
Tyndale ?

Mr. Tyndale:—We have produced everything we have
been asked to produce.

Mr. Weldon:—Have you the file of correspondence be
tween Mr. Sweezey and Mr. Sifton?

Mr. Tyndale:—Yes. We produced it in the Warranty
Action, with the examination on discovery of Mr. Christie. They
belong to the Plaintiff in Warranty now.

Mr. Languedoc:—The proof is made common to both cases.

Mr. Tyndale:—The file of correspondence is Exhibit P-

W-10.
By Mr. Weldon, continuing:—

Q.—I am advised that the letters to which you refer are
in an Exhibit already produced by the Defendant in Warranty
as P-W-10.

Mr. Tyndale:—Counsel for the Defendant in Warranty
declares that, at the request of the Plaintiff in Warranty, all the
correspondence in possession of the Defendant in Warranty
relating to this matter has been produced as Exhibit P-W-10.

Witness :—The last correspondence here seem to be 1928,
and this is 1932. So, it is not there.
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chief.
By Mr. Weldon, continuing :—

Q.—Have you the letter from Mr. Clifford Sifton to your-
self, dated June 13th, 1932¢

A.—T1 do not think so. If we had it we would have brought
it to Court. We have searched our files for everything apper-
taining to this matter, and anything that was there has been hand-
ed over to Mr. Languedoe, or to the Company.

Q.—What has become of the letter that you received?

A.—T do not know. I do not say I did not receive it, but I
do not recall it. .

Q.—Have you the original of the copy of letter T ncw
show you, which purports to be a copy of a letter of June 13th,
1932, addressed to yourself?

A.—T have just read it now.

Q.—Does it indicate that you did receive a letter from Mr.
Qlifford Sifton on or about that date?

A.—Tt purports to be a letter written to me, but I say I
do not recall it.

Q.—Does it indicate that you did receive a letter written
by Mr. Sifton about that time?

A.—T do not quite understand your question.

His Lordship—The witness says he does not recall the
letter.

By Mr. Weldon, continuing:—

Q.—Will vou look at the letter I show you. dated June
8th, 1933, and will you state if it was sent by you to Mr. Clifford
Sifton?

A.—That is my letter.

Q.—Will you file it as Exhibit P-15?

A.—Yes.

Q.—You refer in that letter to a letter received from Mr.
Sifton of date June Tth, 1933 ?

A.—Yes.

Q.—Have you the letter which you received from Mr. Sif-
ton under date June Tth, 1933, and, if so, will you please produce
it ¢

A.—Mr. Languedoc would have it.

Mr. Languedoc:—TI have it.
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chief.
By Mr. Weldon, continuing:—
Q.—Will you produce it, as Exhibit P-16%
A.—Yes.

Q.—Did you receive from Mr. Sifton a letter dated June
9th, 1933, and, if so, will you produce it?

Mr. Languedoc:—Yes, we have the letter, and we will
produce it as KExhibit P-17.

By Mr. Weldon, continuing :—

Q.—Did you write Mr. Sifton the letter I now show you,
dated June 17th, 19337

A.—Yes.
Q.—WI1ll you produce this letter as Exhibit P-182%
A—Yes.

Q.—Did you receive a letter from Mr. Sifton, dated June
19th, 193317

Mr. Languedoc:—I have not it here.
Witness:—1I do not recall this.
By Mr. Weldon, continuing :—

Q.—You do not know whether or not you received it, and

you haXe nl(g: the original among your correspondence ?
—No.

Q.—Did you receive from Mr. Sifton the letter dated July
27th, 1933, and, if so, will you please produce it?

A.—If I have the letter, it is here. I have a recollection
of the substance of this, but I do not recall the letter itself.

Q.—You have a recollection you did receive a letter from
Messrs. Plaxton, Sifton & Company, dated July 27th, 19332

A.—T am not sure about the date, but I recollect the sub-
stance of that.

Q.—You have no letter on your file, or in your possession,
which corresponds with the letter you received about that time?

A.—If it is not in the file, I have not it in my possession.

Q.—But, somebody has to say whether it is or not.

A.—Then I say it is not in the file.

Q.—Therefore, you did receive a letter, but you have not
it now?

A.—That would seem to be so.
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chief.

I repeat: I vrecall the substance of that letter. That is
all I can say about it.

Q.—I show you what purports to be a carboun copy of a
letter signed by Plaxton Sifton & Company, addressed to R. O
Sweezey, under date July 27th, 1933; and I ask you if you will
state whether or not about that time you received the original
of which this is a copy ?

Mr. Languedoc:—I object to the question. My learned
friend cannot prove the original by a copy.

His Lordship :—If the witness admits the copy, that is suf-
ficient proof.

Witness :—1 do not recall whether it was this precise letter,
but I do recall the substance of this letter.

By Mr. Weldon, continuing:—

Q.—Have you any doubt this is a true copy of the letter
you received ? .

A.—T1 do not think it is a question of doubt. Not only can
I not certify as to the accuracy of it, but the substance of it might
have been conveyed to me in some other way.

Q.—As I take it, you say this may not be a true copy of
the letter, but you have a recollection of the substance of it?

A—Yes. I am not suggesting any one manufactured it,
or anything of the kind.

Q.—Will you produce the copy as Plaintiff’s Exhibit
P-19 ¢

His Lordship:—I will not allow it in. It cannot be used
as procf of a letter which the witness says he does not recollect
receiving, although he may recollect the substance. It might
be a copy of a letter written at a particular date, and a subse-
quent letter may have been written replacing it.

Mr. Tyndale:—I think, to make our position clear, and
save repeated objections, if your Lordship will allow me I will
make a general objection, on behalf of the Defendant in Warranty,
to any correspondence between the parties to the Principal
Action, or between the Defendant in the Principal Action and
the late Winfield Sifton, in so far as this may purport to affect
the position of the Defendant in Warranty.

Mr. Languedoc:—On behalf of the Defendant and Plain-
tiff in Warranty I would like to associate myself with the ob-
jeetion.
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chicf.

Mr. Tyndale:—The objection, of course, applies to all
evidence, and with this understanding it will not be necessary
for me to interrupt continuously.

His Lordship :—That will be understood, Mr. Tyndale.
By Mr. Weldon, continuing :—

Q.—Did you say whether or not you did receive a letter
from Messrs. Plaxton Sifton & Company, dated July 27th,
1933 ?

A—TI am a bit confused. If that is the one you showed
me, I do not think T declared I received it, because I still say I
do not know.

Q.—But, vou do remember receiving a letter?

A.—I cannot say a letter. I remember receiving several
letters, but I cannot differentiate between oile and the other.

Q.—You have not in your file a letter from Plaxton Sif-
ton & Company dated July 27th, 19332

A.—No.

Q.—But, you remember receiving a letter somewhat in
those terms, about that time ?

A.—Some time. I do not know whether it was about that
time or not.

Q.—In that period?

A.—It was in that period.

Q.—Did you write to Mr. Sifton the letter dated Sep-
tember 5th, 1933, and, if so, will you produce it as Exhibit
P-19 ?

A—Yes.

Q.—Did you receive from Mr. Sifton the letter dated
September 6th, 1933 in reply to vour letter Exhibit P-19?

Mr. Languedoc:—I have not it.

Witness:—As far as T am concerned, if it is in the file, T
received it; if it is not there, I did not.

By Mr. Weldon, continuing :—

Q.—But, T want to know whether it is in the file or not.
You are the witness, and I am asking you, and I will have to
take your answer.

Mr. Languedoc:—I have just looked, and I cannot find
it. I will hand the witness the file, for verification.

Witness:—It is not here.
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ROBERT O. SWEEZEY (for Pluintiff) Eramination in chicf.

By Mr. Weldon, continuing :—

Q.—And, you have not it?

A.—No.

Q.—Will you look at what purports to be a carbon copy
of a letter of that date, from My, ('lifford Sifton to yourself, and
will you state if you received the original thereof?

A.—T remember the substance of that letter. The same
argument applies to that.

Q.—Do you know whether this is a true copy of the letter
vou received?

A.—T do not know whether it is or not.

Q.—Have you any doubt it is an accurate copy of the letter
you received on or about that date?

A.—T have no doubt in this instance.

Mr. Weldon:—I produce this copy as Exhibit P-20.
By Mr. Weldon, continuing :—

Q.—Did you veceive from Mr. Sifton a letter dated Sep-
tember 22nd, 19337

Mr. Languedoc:—Yes. 1 have the letter.
By Mr. Weldon, continuing :—

Q.—Will you produce it, as Kxhibit P-21?

A.—Yes.

Q.—Did you send a veply to Mr. Sifton to the letter Ex-
hibit P-212 And, in this connection I show vou a memorandum
endorsed on a letter dated September 19th 1933, addressed to
vourself, and signed “R. A. C. Henry”’, the memorandum at the
foot of that letter being apparently in your handwriting, and
initialled “R. O. 8.7 It is addressed **Dear Mr. Sifton”".

Will you produce the letter just mentioned, with the memo
endorsed at the foot thercof, as Kxhibit P-22¢?

A—Yes.

Q.—Ts the memo at the foot written in your handwriting,
and initialled by you?

A —Yes.

Q.—Did you receive from Mr, Sifton a letter dated Sep-
tember 25th, 1933, and, if so, will you file it as Exhibit P-237

Mr. Languedoc:—Yes.
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ROBERT O. SWEEZEY (for Plaintiff) Examination in chicf.
By Mr. Weldou, continuing:—

Q.—Did you write Mr. Sifton a letter under date October
16th, 1933, and, if so, will you file it as Exhibit P-24?

A.—Yes.

Q.—Did you receive from Mr. Sifton a letter dated October
17th, 1933, and, if so, will you file it as Exhibit P-25%

A—Yes.

Q.—Did you receive from Mr. Sifton a letter dated De-
cember 19th 19337

Mr. Languedoc:—I have not that letter.

Witness:—I remember the substance of it all right, but 1
apparently have not the original.

By Mr. Weldon, continuing:—

Q.—Did ycu receive the original, or did you receive a
letter somewhat in the terms of this, at that time?

A.—Somewhat in the terms of the letter at that time would
probably be as closely as I could define it.

Q.—Did you write Mr. Sifton a letter dated December
20th, 1933, and, if so, will you produce it as Exhibit P-26?

A —Yes.

Q.—In the letter Exhibit P-26 you acknowledge receipt
of a letter from Mr. Sifton dated December 19th?

A.—Yes. This weuld apparently connect it up.

Q.—Where is the letter of December 19th?

A.—T1 have not it in my files, but I would judge this is a
copy of it.

Q.—If yvou will admit this is a copv, of it, I have no further
questions to ask you in regard to it, but if you have not the letter,
where is it, and why do you not produce it?

A.—1T1 do not see any difference in admitting it. I admit
the substance of it, and I do not suppose the wording makes any
difference, so long as the substance is the same. Does it ?

Q.—But, is this a eopy of the letter?

A.—That I do not know. I could not be positive.

By the Court:— T

Q.—If the letter was received, surely it must have been
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R. O. SWEEZEY (for Plamtiff). Cross-examination

for Defendant in Warranty.

retained seeing that it was received only three weeks before the

suit started.

In any event you have not the original?

A.—No, your Lordship, I have not.

By Mr. Weldon, continuing:—

Q.—You were shown certain copies of letters this morning.
and you could not remember them. Those were copies of letters
purporting to have been sent by Mr. Sifton to you, and by Plaxton
Sifton & Company to you. You said you could not find them in

your file.
not ?

A.—Yes, in this instance.
Q.—You said some of your letters were in the files of the
Beauharnois Power Company ?

A.—Yes.

indicates your file is not complete, does it

Q.—Where are the other letters, which are not in the files

of that Company ?
A.—T do not know.
I travel around a great deal, and it is possible 1

my pocket.

Sometimes I might have a letter in

might have lost a letter or letters.
Q.—So, the letters T asked you about, and of which I
showed you what purported to be carbon copies, might have heen

received by you and lost?
A.—Yes.

Q.—In any event, you have not them; and your files are

not complete ?
A.—Correct.

Mr. Welden:—1I have no further questions to ask the wit-

ness.

Mr. Languedoc:—1 have no cross-examination.

Cross-examined by Mr. Tyndale, K. C., of Counsel for

Defendant in Warranty :—

Q.—You have made some reference to some of your cor-
respondence in your files of the Beauharnois Power Corporation,

the Defendant in Warranty.

Will you tell His Lordship when

you severed your connection with that Corporation?
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R. 0. SWEEZEY (for Plaintiff) Cross-examination
for Defendant in Warranty.

A.—TIt was about the end of 1931, I think, or perhaps early
in 1932.

By the Court:—

Q.—Then, those letters you referred to would not be in
the possession of the Beauharncis Power Corporation; they
would be in your possession ?

A.—They might be in the possession of the Beauharnois
Company; or, some of them might have been lost.

Q.—After you severed your connection with the Company ?

A.—After T severed my connection. I remained there for
some time cleaning up one thing and another, without pay —
simply completing the details of certain things that had been
commenced.

Q.—Did you hand your own letters over to the Corpo-
ration ?

A.—There might have been some letters that remained
there. I am not positive where they would be. Some of them
might have remained in files, and not be returned to me.

I am only suggesting that as a possibility as explaining the
Icss of some of them.

By Mr. Tyndale:—

Q.—Would you mind verifying the date you severed your
connection with the Beauharnois Power Corporation?

A.—November 19th, 1931.

(And further Deponent saith not).

J. H. Kenehan,
Official Court Reporter.
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H. B. GRIFFITH (for Plaintiffs) Examination in chief.

No. 11
DEPOSITION OF HUGH B. GRIFFITH,

A witness examined on behalf of the Plaintiffs.

On this fourteenth day of November, in the year of Our
Lord, one thousand nine hundred and thirty four, personally
came and appeared Hugh B. Griffith, of the City and District
of Montreal, Security Dealer, aged 41 years, a witness produced
and examined on behalf of the Plaintiffs, who, being duly sworn,
deposes as follows:

Examined by Mr. Weldon, K. C., of Counsel for Plain-
tiffs :—

Q.—Were you connected with Newman Sweezey & Com-
pany, Limited, in June 19287%

A.—1 was.

Q.—Newman Sweezey & Company was a firm or company
of which the Defendant Robert O. Sweezey was a Director?

A.—Yes.

Q.—Was he the principal partner of the firm?

A.—He was President.

Q.—And, the active head of the firm ?

A.—Yes.

Q.—What was your position in that Company ?

A.—T1 was a Director, and Secretary I think.

Q.—Were you associated at that time with Mr. Sweezey
in his personal ventures ?

A—Yes.

I doubt if he had any personal ventures apart from Beau-
harnois.

Q.—His business at that time was promoting the Beau-
harnois development. Were you associated with him?

A —Yes.

Q.—Will you look at the letter T show you, of June 19th,
1928, purporting to be signed by yourself, H. B. Griffith, ad-
dressed to Col. Victor Sifton; and will you state if that was
signed by you and sent by you to Mr. Sifton?

Mr. Tyndale:—The general objections recorded in the de-
position of Mr. Sweezey will, I take it, be presumed to apply to
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H. B. GRIFFITH (for Plaintiffs) Cross-examination. District of

. 3 . . . No. 11
the testimony of the present witness, and the testimony of theog%:gge's
subsequent witnesses % Deposin
R n
. . . . Griffith
His Lordship:—Yes, it will be so understood. Cross-

examination

By Mr. Weldon, continuing:—

Q.—At that time were you Secretary of Marquette Invest-
ment Corporation ?

A.—T was.

Q.—Look at the letter of June 19th, 1928, and say if it is
your letter ¢

A—Yes.
Q.—WIill you produce it as Exhibit P-27¢
A.—Yes.

Mr. Weldon:—I have no further questions.

Cross-examined by Mr. Languedoe, K. C., of Counsel for
Defendant :—

Q.—Do you recognize the handwriting “W. B. Sifton
Estate”’ on this letter ?

A.—No, I do not.

Q.—You do not know who wrote it?

A.—No.

By Mr. Weldon:—

Q.—The handwritting was not there, of course, when you
sent the letter?

A.—No, it was not.

(And futher Deponent saith not).

J. H. Kenehan,
Official Court Reporter.
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CLIFFORD SIFTON (for Plaintiffs) Examination in chief.
No. 12
DEPOSITION OF CLIFFORD SIFTON,

A witness examined on behalf of the Plaintiffs.

On this fourteenth day of November, in the year of Our
Lord, one thousand nine hundred and thirty four, personally
came and appeared Clifford Sifton, of the City of Toronto, in the
Province of Ontario, Barrister and Solicitor, aged 41 years, a
witness produced and examined on behalf of the Plaintiffs, who,
being duly sworn, deposes as follows:

Examined by Mr. Weldon, K. C., of Counsel for Plain-
tiffs.—

Q.—Are you a practicing barrister and solicitor of the
Province of Ontario?

A—T am.
Q.—And, you are one of the Plaintiffs in this Action?
A.—Yes.

Q.—And, one of the Executors under the will of your late
brother, Mr. W. B. Sifton?

A.—Yes.

Q.—Was your brother known as *“Winfield’’?

A—Yes, “Winfield” or “Win”. He very seldom used
the name ““Clifford”’, but in his probate papers we used it be-
cause it was the name he was christened.

Q.—When did he die?

A.—June 13th, 1928.

Q.—There was another executor, Mr. John W. Sifton, who
died before Winfield Sifton, was there not?

A.—No, he died afterwards.

Q.—I thought it was Harry who died afterwards?

A.—Both John and Harry died after Win. John died
before we instituted this Action, I believe; and Harry died
afterwards.

Q.—Are you and your brother, Victor Sifton, continuing
to act as executors of the Estate?

A.—Yes. We are the remaining trustees. The four of us
were executors. There are two of us left now.

Q.—Were you familiar with the activities of your brother,
Winfield Sifton, in the period from September, 1927, to June,
19287

A.—Yes, quite familiar.
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Q.—Was he engaged on work in respect to the Beauhar- Plaintitis:
nois development ? Evidence
A—Yes, he was exclusively engaged on that work, and cifora
very actively engaged. Eamination
Q.—During what period ? (Contied)
A.—From the early fall — some time in September — 1927,
until his death.
Q.—Did he discuss the work with you?
A.—Yes. From time to time, when he was in Torouto,
or at times when I was at Brockville, or near Brockville, where
he had a eountry home, Assiniboine Lodge, he discussed matters
— particularly those of a legal nature — with me: various sug-
gestions he was making, and various proposals he was consi-
dering.
Q.—Was he in communication with Mr. Sweezey, the De-
fendant, during that time?
A—T am sure he was. He often mentioned Mr. Sweezey.
Q.—Did you have a discussion with Mr. Sweezey on or
about June 11th, 19327
A.—Yes.
Q.—Was that the day you received the letter Exhibit P-8
from him?¢
A.—T think it was. The correspondence is there, and 1
would like to refresh my memory about the actual date.

I would like to explain the circumstances in which I got
this letter.

Mr. Languedoc:—I submit this is not proper evidence.
The letter referred to reads:—
“June 11th, 1932.

In consideration of the executors undertaking not
to press this matter for six months from today I hereby
acknowledge 1T owed Winfield Sifton at his death, sub-
ject only to approval of Beauharnois plans at Ottawa, the
sum of $50,000, this being an undertaking I made in con-
nection with Beanharnois Syndicate whose assets and
liabilities were assumed by Beauharnois Power Cor-
poration, Limited.”’

The letter is absolutely complete in form and sense, and T
cannot see what possible right anyone has to explain or add to
it, change it, or alter or modify it in any way.
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His Lordship:—But, we have no information as to the
nature of the matter that is referred to.

Witness :—There were four of us executors of this Estate.
At the beginning my brothers Victor and Harry had the actual
day to day conduct of it, althcugh I was present from time to
time. Early in 1932 the matter had passed into my hands, and
there was an investigation, which your Lordship may remember,
in Ottawa, with regard to the Beauharnois Corporation. At
that time we expected the records of the Estate might be called
for, and I made a search through the records, and I found the
lctters setting forth what I considered to be very clearly a con-
tract between mv late brother and Mr. Sweezey or the Beau-
harnois Company. I wrote Mr. Sweezey, and asked him
about it. I got an answer, which I thought was soméwhat evasive,
so I wrote Mr. Sweezey again and sent him copies of all those
letters, and I said the matter looked abundantly clear to me.

By the Court :—

Q.—Are those letters on record here?
A.—Those ave letters which are here, and they are matters
within my own knowledge.

I pointed out to him that the Estate owed debts ... .

Mr. Languedoc:—(interrupting) 1 would like to he of
record as making a general objection to all this evidence. We
are sued on a contract which, it is alleged, was evidenced by
certain correspondence which has been produced. We are not
sued because we have otherwise than by this letter (if it consti-
tutes an admissicn) admitted any liability on behalf of Beau-
harnois or ourselves. This letter purports to he an admission
of liability on behalf of Beauharnois, but not on behalf of Mr.
Sweezey. Now an effort is being made to bolster up the Action
by matters not pleaded. and by oral conversations hetween the
executors and Mr. Sweezey.

His Lordship:—Of course, I will not allow any evidence
as to verbal admissions of liability, other than what has heen
pleaded.

Mr. Welden :—I think your Lordship will find it covered
by Paragraph 9-A of the Answer to Amended Plea, which is to
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the effect that Plaintiffs deny eaéh and every allegation of Para- Plaintiifs:

graph 11 of Defendant’s Amended Plea, and allege that the™"'":
amount was payable to W. B. Sifton at the time of his death, ciora
subject only to the approval of the plans, and the said approval Eamination
was afterwards obtained: the whole as admitted by the letter of (Gontinued)
June 11th, 1932.

Mr. Languedoc:—That goes outside the letter. The ad-
mission set forth in Paragraph 9-A is of a nature to surprise me.
If a verbal admission is to be proved, let it be proved out of the
mouth of Mr. Sweezey.

Mr. Weldon:—In the first place, there is nothing in the
answer Mr. Sifton is making that would in any way modify or
amend the letter. In the second place, I can prove an admission
by Mr. Sifton, if T have alleged it. If Mr. Sweezey denies it, and
if it was made in the presence of somecone else, I can prove it.
Further, I have a commencement of proof in writing. T examin-
ed Mr. Sweezey, and he said ““Yes, we have a conversation, and
we discussed the questions of approval.”’ He added to that: *‘I
thought the only approval required was a geaeral or snap ap-
proval’’.

T submit to your Lordship we have a commencement of
proof in writing.

Mr. Languedoc:—The manner in which Paragraph 9-A is
drawn simply tends to show that the verbal admission is drawn
in confirmation of the text of the letter. The letter speaks for
itself, and does not require any confirmation, and I submit it is
not permissible to add anything to the letter.

Mr. Weldon:—I must say I do not see how the paragraph
could have been worded any more clearly.

Mr. Languedoc:
gether.

The letter and the conversation go to-

Mr. Weldon:—The letter was to the effect that he owed
the money, subject to approval.

Mr. Languedoc:—But, the idea is my friend is either going
to have the letter confirmatory of the conversation, or the con-
versation confirmatory of the letter.
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His Lordship:—I will take the evidence under reserve
of the objection. The witness may proceed with his answer.

Witness:—1 think T had reached the point where I sent
Mr. Sweezey the letters which have been produced, and which,
I said, to Mr. Sweezey, appeared to me to indicate clearly there
was an obligation owing. 1 pointed out that, as executors, we
required payment.

To this I received word that Mr. Sweezey would rather
discuss it with me personally. I understood he would be 1in
Toronto, and we had various abortive attempts to get together.
Finally, I was coming to Montreal, and I made an appointment
to see Mr. Sweezey. When T went to his office he was busily
engaged in a conference, but he did me the favor of coming out
trom the conference to the side office. I repeated the situation
again, and he admitted to me that those letters were proper, and
they set forth the arrangement that had been arrived at, and that,
as a matter of fact, everything he had expected of my late
brother had been done — that he had been largely responsible
for framing vitally important parts of the plan, and that the
plans had, in fact, been approved by the Government, and he
considered that he owed the money, but he pointed out to me
that he had not the personal ability to pay.

He expressed the view that the Beauharnois Company, in
fact, were responsible for the payment, but that in the eondition
in which the Company’s affairs were at the moment there would
he nothing to be gained by pressing the matter immediately. He
thought that in the interests of the whole matter it would be
advisable to permit a further delay.

I pointed out that, as an executor, and not being familiar
with the Quebec law with regard to lapse of time and its effect
upon Actions, that I could not take the responsibility of per-
mitting a delay unless it was admitted that the liability was owing,
and unless the length of delay that was requested should be made
definite.

Mr. Sweezey was still in the side office, and his conference
was still awaiting his return. He took two pieces of paper, if
I remember correctly, and seribbled down a few words, which
have been reproduced in this letter, and which I took at
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the time to be a satisfactory admission of the facts and pamsits
the obligations, and a request for delay. I gave him a verbal *™"-=
undertaking to be responsible that Action would not be taken giffora
during the delay we had arranged, and when I went home I Examination

. . . (Conti d)
wrote him confirming the arrangement. enre

Then we did nothing further until after the time that had
heen arranged had duly lapsed.

By Mr. Tyndale:—

Q.—The letter you refer to as having been written in the
side office by Mr. Sweezey is the letter Exhibit P-8?

A.—It was a handwritten letter, signed by Mr. Sweezey.
Mr. Weldon could give you the number of it.

Mr. Weldon:—It is Exhibit P-8.
By Mr. Weldon, continuing :—

Q.—You handed me some carbon copies of letters, pur-
porting to have been signed by Mr. R. O. Sweezey, by yourself,
or by your firm, bearing dates from April 27th, 1932, to De-
cember 19th, 1933. Mr. Sweezey has not been able to find the
original letters corresponding to those copies.

Will you state whether or not the original letter was mailed
by you to Mr. R. O. Sweezey on or about April 27th, 1932, and,
if so, whether the carbon copy I show you is a true copy of
the letter that was sent?

Mr. Languedoc:—I object to the question; it not having
seen shown the original has heen lost or destroyed.

His Lordship:—1I will allow the question, under reserve
of the objection.

Witness:—VYes, this is a copy of a letter written by my-
self.

His Lordship:—Those are copies of letters in regard to
which Mr. Sweezey said he remembered the substance, but did
not remember the actual letters?

Mr. Weldon:—Yes, your Lordship.

Witness:—This is a copy of a letter written by me on
April 27th, 1932.

Q.—Will you file it as Exhibit P-282
A—Yes.
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Q.—And, the original was mailed by your office to Mr.
Sweezey ?

A.—Tt was written by me, and duly mailed, and this is a
carbon copy that was made at the time, which has been kept in
my own file ever since, and was given to my solicitor when the
Action was taken._

Mr. Languedoc:—I would ask that my objection should
apply to all evidence of this character, and to any further docu-
ments of a similar nature.

His Lordshipp:—It will be so understood.
By Mr. Weldon, continuing :—

Q.—Have you a copy of the letter you sent Mr. Sweezey
on June 13th, 1932, and, if so, will you produce it as Exhibit
P-29 2

A.—T produce, as Exhibit P-29, copy of a letter written
by me on June 13th, 1932to Mr. R. O. Sweezey. The original
of ths was signed by me, and duly mailed.

This copy was made at the time, and has been kept in my
possession ever since, until I gave it to my solicitor at the com-
mencement of this Action.

Q.—Did your firm write a letter to Mr. Sweezey on July
27th, 1933 ?

A~—Yes. I wrote this letter. It was signed ‘‘Plaxton,
Sifton & Co., per C. 8.7 — per myself. This is a letter of July
27th, 1933, addressed to Mr. R. O. Sweezey. The original was
duly mailed, and this copy was made at the time and kept under
my control until the proceedings were taken.

Q.—Will you file this copy as Exhibit P-30?

A.—Yes.

Q.—You were then a member of the firm of Plaxton, Sif-
ton & Company ?

A—T1 was a partner in the firm of Plaxton, Sifton &
Company. I was acting in a kind of dual capacity, as executor,
and solicitor, of this Estate.

Q.—Did you write Mr. Sweezey the letter dated Decem-
ber 19th, 1933 — the original of the copy I show you — and, if
s0, will you produce the copy as Exhibit P-31?
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A—Yes. T produce, as Exhibit P-31, the copy of letter gi,z;%ﬁifls%
dated December 19th, 1933, written by myself. The original of om—; o
this was duly mailed, and this copy was made at the time and has clitford

fton

been in my possession since, until I handed it over to my soli- Examination
. ontinue
citors.

There is a further letter, written by me on June 19th,
1933, addressed to Mr. R. O. Sweezey, signed by myself. The
original was duly mailed, and this copy was made at the time,
and has been kept under my control ever since. I produce the
copy as Exhibit P-32.

Q.—Will you produce a number of Orders in Council
cf the Governor General in Council, as follows:—

P.C. 422, adopted March 8th, 1929;
P.C. 1081, adopted June 22nd, 1929;
P.C. 1095, adopted September Tth, 1932;
P.C. 729, adopted April 24th; 1933;
P.C. 2042, adopted October 11th, 1933.

To be respectively, Exhibits P-33, P-34, P-35, P-36, and
P-371

A.—Yes.

Q.—Will you produce, as Exhibit P-38, certified copy of
the Act of Deposit of A. Chase Casgrain, before Edward Cho-
lette, Notary, dated January 13th, 1934, under the Notary’s No.
29640 7

Mr. Languedoc:—I object to the witness producing this.
He has no right to produce the Notary’s Minutes.

Objection reserved.
Witness:—Yes.
By Mr. Weldon, continuing :—

Q.—Mr. A. Chase Casgrain was your solicitor at the time
of this deposit?
A.—Yes.

Mr. Weldon:—I have no further questions to put to the
witness.

Mr. Languedoc:—1 have no cross-examination.
Mr. Tyndale:—I have no cross-examination.

(And further Deponent saith not).
J. H. Kenehan,
Official Court Reporter.
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No. 13

DEPOSITION OF LORING C. CHRISTIE,
A witness examined on behalf of the Plaintiffs.

On this fourteenth day of November, in the year of Our

Lord, one thousand nine huadred and thirty four, personally

came and appeared Loring (. Christie, of the City and District

of Montreal, Secretary Treasurer Beauharnois Power Corpo-

ration, aged 50 years, a witness produced and examined on behalf
of the Plaintiff, who, being duly sworn, deposes as follows:—

Examined by Mr. Weldon, K. €., of Counsel for Plain-
tifts:—

Q.—Are you the Secretary of the Defendant in War-
ranty ?

A—TI am.

Q.—Have vou the records of this Company in your pos-
session; also the reccrds of the various Syndicates that were
formed prior to the organization of the Company?

A—Yes.

Q.—The order in Council already filed as Exhibit P-34,
P. C. 1081, refers to an agreement, or requires that the agree-
ment between Beauharnois Light Heat & Power Company and
His Majesty The King should be« approved in the form attached,
and that the Minister of Public Works was authorized to e\eulte
such an agreement. Have vou the agreement between His Ma-
jesty The King and Beanharnois ngh‘r Heat & Power Company
which was signed in pursuance of that Order in Council?

A.—Yes.

Q.—What was the date of it?

A.—June 25th, 1929.

Q.—Was that executed by His Majesty’s Ministers and

hy the Beauharnois Company’s officers?
A.—Yes.
Q.—Will you produce it as Exhibit P-39?
A—Yes.

This is an agreement hetween His Majesty The King,
1'ep1*eqented by the Mlmster of Public Works, and the Beauhar-
nois Company, dated June 25th, 1929. May I produoe a certified
copy, or do you insist on the orlgmal?
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Counsel:—1 will be perfectly satistfied with a certified pymuics
copy. Evidence
(By consent of the parties a certified copy is produced inZzgEte°f
lieu of the original). C. Christle

Examination
(Continued)

By Mr. Welden, continuing :—

Q.—Have you a record of when coustruction work was
started at the Beauharnois Development?

A.—Yes. The work was actually begun in August, 1929.
August Tth is the date we have. That date was used at the Par-
liamentary Enquiry in Ottawa in 1931

Q.—And, construction proceeded more or less constantly
for some years?

A.—TIt proceeded continuously, and in fact, it is still going
o1l

Q.—When was power first generated at the power plant
i connection with that development?

A.—TIn the sense of the generators heing turned over, the
first power was actually produced, T suppose, on September 19th,
1932, for testing the generators. Most of the generation was
eleven days later, October 1st, 1932.

Q.—You filed a Statement with your examination on
discovery by Counsel for the Plaintiff in Warranty, as Exhibit
P-W-9. You also filed some cheques as Exhibit P-W-8. On
page 2 of Exhibit P-W-9 there is a record, or entry, of a voucher,
No. 191, of a payment made by Marquette Investment Company
of $5000 on April 16th, 1928. To whom was that payment
made ?

Mr. Tyndale:—Of course, the witness can only speak from
the records, and such evidence would be useless. The records
speak for themselves. I think I should object to any question
to the witness as to what any of the records mean, because the
witness was not there at the time the records which are now
heing discussed were created.

By Mr. Weldon, continuing :—

Q.—Have you a record to indicate to whom that payment
was made?

A.—The only place I can think of must be in the voucher
itself.
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His Lordship:—The witness can only testify from the
vouchers and records of the Company.

By Mr. Welddn,_ continuing :—

Q.—Have you a record to indicate to whom that payment
was made ¢ »

A.—TJ can only speak from the records.

Q.—Will you show me voucher No. 191, and the corres-
ponding cheque for that voucher ¢

Mr. Tyndale:—The witness cannot say anything beyond
what is on the record.

By Mr. Weldon, continuing :—

, Q.—There is a cheque in Exhibit P-W-10, dated April 16th,

1928, payable to R. O. Sweezey or order, for $11,484.87, purport-
ing to be drawn by Marquette Investment Corporation, per Hugh
B. Griffith and R. O. Sweezey ¢

A.—Yes.

Q.—Is there a voucher among those papers, or otherwise,
showing for what purpose a part of that cheque, namely, $5000,
was paid ¢

A.—There are papers here, but I am afraid I cannot do
anything more than produce them and let you draw your own
conclusions.

Q.—If you will give me the information, I will draw the
conclusion.

A.—T have given you everything there is here.

Q.—Where is voucher No. 191% Is it the whole series of
papers you show me?

A.—Yes.

Q.—On the back of the voucher you find three
making up the total of $11,484.87%

A.—Yes.

Q.—Onée item of which is $5000:
paid to R. O. Sweezey ?

A.—Yes.

Mr. Weldon:—I have no further questions.

items,

““Legal — Ottawa’ —

Mr. Tyndale:—I have no cross-examination.
Mr. Languedoc:—I have no cross-examination.

(And further Deponent saith not). -
. J. H. Kenehan,
Official Court Reporter.

In the
Superior
Court
District of
Montreal.
No. 13
Plaintiff’s
Evidence

Deposition of

Loring

0. Christie

Examination
(Continued)



10

20

30

40

— 49

- In gle .
uperior
R. 0. SWEEZEY (recalled for Plaintiffs) Examination in chief. Iﬁg;x;i:i?;?n
No. 14 —
No. 1%

Plaintiffs’

DEPOSITION OF ROBERT OLIVER SWEEZEY (recalled) f{:ij‘t‘_“om
Sweezey —

A witness recalled on behalf of the Plaintiffs. Examimation

On this fourteenth day of November, in the year of Our
Tord, one thousand nine hundred and thirty four, personally
came and reappeared Robert Oliver Sweezey, already sworn,
who being recalled as a witness on hehalf of the Plaintiffs, de-
poses as follows:

Examined by Mr. Weldon, K. C., of Counsel for Plain-
tiffs:— ,

Q.—Early in your examination referred to two original
letters from the late Mr. W. B. Sifton to yourself, dated October
17th, 1927, and October 23rd, 1927, as being included in a file
already produced as Exhibit P-W-10. Will you please look at
the two letters referred to in that file, of October 17th, 1927, and
October 23rd, 1927, and will you say if both original letters now
in the file Exhibit P-W-10, were received by you from W. B.
Sifton?

A—Yes.

Mr. Weldon:—I have no further questions.
This completes the Plaintiffs’ case.

Mr. Languedoc:—I have no questions.

Mr. Tyndale:—I have no questions.

(And further Deponent saith not).

J. H. Kenehan,
Official Court Reporter.
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Defendant’s Evidence at Enquete

No. 15
DEPOSITION OF HUGH B. GRIFFITH,

A witness examined on behalf of the Defendant.

On this fourteenth day of November, in the year of Our
Lord, one thousand nine hundred and thirty four, personally
came and appeared Hugh B. Griffith, of the City and District
of Montreal, already sworn and examined on bellalf of the Plain-
tiffs, who being now examined as a witness on behalf of the De-
fendant, deposes as follows:

Examined by Mr. Languedoe, K. C., of Counsel for De-
fendant :—

Q.-—You have already been sworn?

A—Yes.

Q.—I understand that in September, 1927, you were a
partner in the firm of Newman Sweezey & Company ?

A—Yes.

Q.—A Syndicate, known as the Beauharnois Syndicate,
had already been formed with a view to developing the Beau-
harnois Power project?

A.—Yes.

Q.—Will you examine Exhibit P-W-1, filed with the
examination on discovery of Mr. Christie on hehalf of the
Plaintiffs in Warranty, and will you state whether it is the
original agreement that was entered into between Mr. Sweezey
and the Marquette Investment Corporation, and will you explain
how the matter was dealt with, from a corporate point of view,
from the initial steps that were taken?

A.—T will have to identify this as a true copy of the ori-
ginal. It is not a signed copy.

Q.—Starting from that, will you explain to His Lordship
how the original Beauharnois Syndicate was formed?

A.—T might say the purchase of the assets which sub-
sequently became the Beauharnois Power Corporation was done
by Mr. Sweezey, on behalf of an unineorporated group of persons,
including himself and others, and including some corporations,
who were organized into a Syndicate.
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A.—1 think it was called the ‘‘Beauharnois Syndicate’’. ot
Deposition of
Hugh B.

There was, subsequently, a second syndicate, known as the aminaion

Beauharnois Power Syndicate. (Continued)
By the Court:—

Q.—Was that Syndicate formed by agreement in writing?
A.—Yes, your Lordship.

By Mr. Languedoe, continuing:—

Q.—WIill you take communcation of Exhibit P-W-2, and
will you state whether it is a true copy of an agreement, dated
May 12th, between Mr. Sweezey and the Marquette Investment
Corporation; and will you explain what part was played by the
Marquette Investment Corporation with regard to the
Beauharnois Syndicate and in relation to the latter named hody
or group ?

A.—Exhibit P-W-2 is a duplicate original of the agree-
ment between Mr. Sweezey and Marquette Investment Corpo-
ration, and it is the agreement which created and set up the first
Svndicate, known as the Beauharnois Syndicate.

The Marquette Investment Corporation was simply an
unincorporated Company, formed for the sole purpose of hold-
ing the assets of the Syndicate, in order that the Syndicate might
have a corporate trustee to hold its assets, to be the depositary
of its cash, and to enter into such relations with the publie gene-
rally as might require a corporate organization as opposed to
a syndicate organization.

By the Court:—

Q.—Exhibits P-W-1 and P-W-2 are agreements with the
Marquette Investment Corporation?

A.—Exhibit P-W-1 is a deed of assignment from R. O.
Sweezey to Marquette Investment Corporation. KExhibit P-W-2
is a more lengthy document, setting forth the conditions of the
assignment that it wishes to be held in trust for certain indivi-
duals who might become members of the Syndicate.



10

20

40

— 52
— g

HUGH B. GRIFFITH (for Defendant) Examination in chief.

Mr. Languedoc:—And, as the context shows, the organi-
sation of the Syndicate, itself, and how it was to be run.

By Mr. Languedoe, continuing :—

Q.—This was on May 12th, 1927. Previous to that had
efforts been made with the Quebec Government to further the
project of the development of Beauharnois, and if so, with what
result ¢

A—Yes. In the Winter Session of 1927, the Beauhar-
nois Light Heat & Power Company — all the shares of which
had been acquired by Mr. Sweezey on behalf of his associates —
applied to the Legislature at Quebee for an amendment to its
Charter. The application was not successful, and was with-
drawn.

Q.—What was the result, and where did matters stand,
through the summer of 1927, — say during June, July, and
August ?

A.—There were no active steps under way to further the
project. There were various conferences between Mr. Sweezey
and myself, and some of his associates, with a view to making
preparations for a further attempt at the next Session.

Q.—Apparently matters were temporarily at a stand-
still ?

A.—Quite.

Q.—Can you tell us, of your personal knowledge, how
the late Mr. Sifton first came into the picture?,

Mr. Tyndale:—On behalf of the Defendant in Warranty
I would ask that the general obhjections we placed of record in
regard to the evidence of the Plaintiff in chief should apply, in
the same way, as against similar evidence offered on hehalf of
the Defendant.

His Lordship:—The evidence will he taken under reserve
of your objections, Mr. Tvndale.

Witness:—My first knowledge of the possibility of Mr.
Sifton’s retainership was a conversation with Mr. Sweezey. when

he suggested to me it might be useful to retain Mr. Sifton in
connection with furthering the objects of the Syndicate.

By Mr. Languedoe, continuing:—

Q.—In any given place, particularly?
A.—More particularly at Ottawa.

In the

Superior
Court
District of
Montreal.
No. 15
Defendant’s
Evidence

Deposition of
Hugh B.
Griffith
Examination
(Continued)



— 53 —

In the

Superior
HUGH B. GRIFFITH (for Defendant) Eramination in chief. pusrciof

' Montreal.

Q.—With the Federal Government, I take it? Defondant's

A.-—Yes Bvidence

Q.—When was that conversation? Hagnp o
A.—TIt must have been some time in September, 1927.  Ffh o
Q.—What was the result of the conversation? (Continued)

A.—The result was that Mr. Sweezey had a telephoune
conversation with Mr. Sifton, and suggested that I visit Mr.
Sifton at his home in Brockville.

Q.—When he requested you to go up to see Mr. Sifton did
he entrust you with any document?

A.—Yes. He gave me a letter of introduction.

Q.—Is that the letter referred to as Exhibit P-2, dated
September 6th, 1927 %

A—Yes. It is filed as an Exhibit.

Q.—A copy of it has been produced as Exhibit P-2, and
it has been identified as attached to the Act of Deposit referred
to this morning?

A.—Yes.

Q.—Did you go to Brockville?

A.—Yes.

Q.—Did you see Mr. Sifton?

A.—Yes.

Q.—Where did you see him?

A.—At his home, outside Brockville, — near Brockville.

Q.—What was the substance of your interview with him?

A.—We had a general discussion about the purpose for
which our Syndicate had heen formed, the work which would have
to be done hefore the Beauharnois project could be proceeded
with, and the various steps, of a legal, financial, and engineering
nature, which would have to be taken.

I suggested to him that the experience he had gained in
an attempt to promote the Georgian Bay Canal Company might
be of some value to us. e had the same opinion, and professed
himself to be willing to work for the Syndicate. and I speci-
fically recall some conversation with him in respect to the fi-
naneial organization which our group had — as to whether it
was a corporate entity, or whether it was an incorporation, and,
more particularly, as to what the personnel of the group. I
think Mr. Sifton wished to be reassured of the fact that there
were people of substance behind it, so that he would be working
for a capable organisation.
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Q.—At that time was anything conclusive arrived at with
regard to a bargain as to his reward, or anything of that kind?

A.—Not by me.

Q.—Did he express himself as being satisfied to accept
a retainer from the Syndicate?

A.—He expressed his complete willingness to work for us.
The terms on which he was to be retained were something he
preferred to discuss with Mr. Sweezey.

Q.—Did you explain to him on that occasion the nature of
the organization, including the Marquette Investment Syndi-

cate ?
A.—Yes.
Q.—And, the Beauharnois Syndicate?
A.—Yes.
Q.—You then returned to Montreal?
A—Yes.

Q.—What was the next development ? Did anything happen
between that and the next time you_saw Mr. Sifton? I mean,
to your personal knowledge. Did you return and confer with M.
Sweezey, or other managers of the syndicate, or what did you
do?

A.—TI reported to Mr. Sweezey, and possibly to other
managers of the Syndicate, that Mr. Sifton was available to
work for us, and that I would recommend he should be retain-
ed.

Q.—Do you remember what was the next development
in the relationship between the Syndicate and Mr. Sifton?

A.—As I recall it, Mr. Sifton started to work for the Syn-
dicate forthwith — possibly within a day or two, although it was
some days, and possibly weeks later, before he and Mr. Sweezey
came to a final agreement as to the precise retainership.

From then on he gave a very substantial part of his time
to the interests of the Syndicate.

Q.—When did you next first see him after your return
to Montreal, at Mallorytown ?

A.—Certainly within ten days.

Q.-—At that time, as appears by the Deed itself, Exhibit
P-W-2, the managers of the syndicate were Messrs. Sweezey,
yourself, Steele of the Dominion Securities, and Newman, one
of your partners?

A.—Yes. There must have been a fifth as well.

In the
Superior
Court
District of
Montreal.
No. 15
Defendant’s
Evidence

Deposition of
Hugh B.
Griffith
Examination
(Continued)



10

20

30

40

— 55 —

- In the
Superigr °
@ " . . . . 11313
HUGH B. GRIFFITH (for Defendant) Examination in chief. District of
ntreal.
Ve e . . N-.—5
Q.—There was a fifth manager, in the person of Mr. gﬁgnﬁaivs
William Robert, was there not? o

A.—Yes. Mr. Robert was an original manager. He resign- mugns.
ed at some early stage in the Syndicate’s efforts. Whether he S ramination
was a manager at the time, or whether there was a temporary ©" "
vacancy filled by a clerk in the office, I am not sure.

Q.—Did Mr. Robert ever take any active part in the Syn-
dicate?

A.—None at all.

Q.—Did he ever attend the meetings?

A.—Only the one at which he resigned.

Q.—Were meetings held of the First, or Beauharnois,
Syndicate ?

A.—No, I do not think there were any formal meetings
of the Beauharnois Syndicate, with the exception of some meet-
ings immediately prior to the formation of the Second Syndi-
cate.

Q.—Were any minutes kept of the proceedings of the First
or Beauharnois Syndicate?

A.—Not other than Minutes of Meetings on the formation
of the Syndicate, and the meeting immediately preceding its
dissolution.

Q.—In spite of that, were matters formally discussed be-
tween the active managers?

A.—Yes.

Q.—Do you know whether the retainer of the late Mr.
Sifton on behalf of Beauharnois Syndicate was one of the matters
discussed between the managers?

A.—1T believe it was.

Q.—Were you made aware of the terms on which Mr. Sif-
ton had been retained ?

A —1 was.

Q.—Do you know whether the other managers were?

A.—Tt is my opinion they were, with the exception of Mr.
Robert.

Q.—Where was the locus — where was the office, or the
place of business, of the Beauharnois Syndicate?

A.—210 St. James Street.

Q.—Montreal ?

A.—Montreal.

Q.—In whose office?

A.—The office of Newman Sweezey & Company.
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Q.—In the quarters of Newman, Sweezey & Company ?

A.—Yes.

Q.—Or, was it R. O. Sweezey & Company ?

A.—Newman, Sweezey & (ompany.

Q.—Were all conversations, deliberations, and meetings,
if such there were, held in those premises ?

A.—Not all of them. Some may have been held in hotels
in Montreal or in the office of Dominion Securities Corporation.

Q.—Apart from the meetings held outside Montreal, or
at hotels, where were the meetings held ?

A.—1In the office of Newman Sweezey & Company.

Q.—Did you ever see the late Mr. Winfield Sifton there?

A.—Frequently.

Q.—Was he in constant attendance, and in constant con-
ference with the managers of the Syndicate, — yourself, Mr.
Sweezey, and Mr. Newman?

A.—1I would say in frequent conference.

Q.—What was the history of the Beauharnois Syndicate?
Matters went along, and, I understand, the late Mr. Sifton was
devoting a great deal of time to the affairs of the Syndicate?

A—Yes.
Q.—And, he died on June 13th, 192872
A.—Yes.

Q.—Shortly before his death was there any change in the
corporate structure of the unit, or units, which had undertaken
the development of this project?

A.—Yes.

Q.—What was it?

A.—It became apparent that the promotion of the enter-
prise would involve a very substantial amount of technical and
engineering work, and the purchase of real estate, involving an
expenditure of money in excess of our original estimate; and,
in order to create an organization to raise further funds it was
decided to reorganize the syndicate.

Q.—Will you take communication of Exhibit P-W-3, and
will you state whether it embodies the change to which you refer,
as incorporated in an agreement dated April 4th, 1928 between
the Beauharnois Syndicate and the Beauharnois Power Syndi-
cate?

A.—That is correect.

The form of reorganization consisted in forming a second
syndicate which acquired all the assets and assumed all the
liabilities of the first syndicate.
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Q.—What stage of development had the plans and the pefendants

project generally reached at the date of the death of Mr. Win- ="
field Sifton ? Honarpon of

A.—The application for amendment to the Special Act D tion
ineorporating the Beauharnois Light, Heat & Power Company (Gontinued)
had been passed, and, I think, assented to by the Legislature at
Quebec.

Q.—Had Mr. Winfield Sifton anything to do with that,
or was his work confined to the Federal Government at Ottawa?

A.—He had nothing to do with the Quebec effort as I
recall it.

Q.—Had other solicitors been retained for that purpose?

A.—Yes, they had.

Q.—How far had the development or project progressed,
from the point of view of control of the Federal Government at
Ottawa, at the date of the late Mr. Sifton’s death?

A.—T believe an application in very general terms had
been made to the Federal Government early in 1928, and it was
subsequently withdrawn. Later an application was made, after
Mr. Sifton’s death, and after the granting of the lease from the
Province of Quebec; which is the application which was acted
upon when P. (. 422 was passed.

Q.—That was on March 8th, 19297

A—Yes. I do not recall the date on which the application
was filed in Ottawa. If you want that, I would have to consult
my records.

Q.—Do you remember approximately the date of the with-
drawal of the application of which you have just spoken?

A.—No, I do not.

Q.—Can you say in what season of the year it was with-
drawn?

A.—No, I cannot. T would have to refresh my memory by
consulting my records before I could answer.

Q.—In any event, the first official act of approval by the

Govenment was Order in Council P. C. 422, of March 8th
19297

A—Yes.
Q.—I understand that was subsequently amended ?
A.—Yes.

Mr. Languedoc:—And, as T shall show your Lordship, the
Order in Council as amended was subsequently completely an-
nulled by Statute.
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His Lordship :—That is a matter of almost public know-
ledge.

By Mr. Languedoe, continuing :—

Q.—Will you take communication of the cheques filed with
the examination on discovery of Mr. Christie as Exhibit P-W-8,
and will you explain, if any explanation is required, (which 1s
doubtful) what they mean. Take a typical cheque and voucher.
and explain why the late Mr. Sifton in so many cases, if not in
all cases, addressed his request for money to you ?

A.—I might say Mr. Sifton and I were working very
closely together, and he had much more frequent communication
with me than with any other member of the Syndicate or member
of the Board of Managers of the Syndicate. He was aware of the
fact that in my office of the Secretary and Treasurer 1 was
custodian of the Syndicate’s records, and in my capacity as
Secretary and Treasurer of Marauette Investment Corporation
T was the custodian of its funds, and the keeper of its books.
He used to address his expense accounts and his request for pay-
ment on account of his fees to me personally, both as to the en-
velopes which contained the Statements of Account and also as
to the detail of the account itself. _

Q.—How did those cheques come to he signed or executed
hy Marquette Investment Corporation? What part was Marquette
Tuvestment Corporation playing? Why was Mr. Sifton paid by
cheques of Marquette Investment Corporation?

A.—Marquette Investment Corporation had no assets —
or, rather, carried on no husiness whatever other thau the business
of the Syndicate, and acted solely as custodian of the Syndicate’s
funds. It opened a bank aceount in its own name, which, in
reality was a trust account for the Syndicate’s funds.

Q.—So, it was Syndicate money that went through Mar-
quette’s cheques?

A.—Only Syndicate money.

Q.—To come back to the previous question, referring to the
repayment of $5000. to Mr. Sweezey; have you any explanation
or comment to make on it? Was that the initial payment made
to Mr. Sifton?

A.—During the early days of the Syndicate’s operations
there were frequent periods when the Syndicate did not have
sufficient funds to meet its liabilities. On two or three occasions
Mr. Sweezey, as the President of the Syndicate, made advances
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out of his own funds. At a subsequent date, after the organization Defendant’s
of the second syndicate — which was organized in order that, =
further moneys might be raised — the syndicate found itself inHuehp.

a position to repay Mr. Sweezey for those advances. As a result, Examination

a cheque for some $10,000 or $11,000 was issued, and one cf the Y
items it covered was the original payment of $5000. to Mr. Sif-
ton.

Q.—That was the original retainer of $5000 paid to Mr.
Sifton?

A.—T am not sure whether Mr. Sifton had any amount
hefore he got the $5000. He may have collected a small expense ac-
count before he received the $5000, or the $5000 may have been the
tirst payment. In any event, it was made quite early.

Q.—Will you look at voucher No. 101 in Exhibit P-W-8,
and will you identify a letter dated December 12th, 1927, atta-
ched to this voucher as being a letter addressed to you by the
late Mr. Winfield B. Sifton, if you are familiar with his signa-
ture ?

A.—Yes.
Q.—This is addressed ‘“‘Dear Hugh”. Who is “Hugh’’?
A.—Myself.

Q.—With those vouchers before you, will you tell me
whether all payments without exception, made to the late Mr.
Sifton during his lifetime, were made by means of Marquette
Investment Corporation cheques, with the possible exeeption of
the $5000 cheque to which you have alluded as having possibly
been made by Mr. Sweezey directly?

A.—That is true.

Q.—I show you the list marked Exhibit P-W-9. T do not
notice the $5000 payment which may have been made by Mr.
Sweezey included in the list of payments made to Mr. Sifton
during his lifetime. Is there any mistake there?

A.—No. It could not appear twice. Mr. Sweezey may have
the cancelled cheque which was originally sent to Mr. Sifton.
The $5000 cheque issued to Mr. Sweezey to reimburse him for
payment made to Mr. Sifton does occur here.

By Mr. Tyndale:—
Q.—It is not a $5000 cheque: it is an element forming

part of the $11,000 ¢
A.—Yes, that is correct.
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By Mr, Languedoc, continuing :—

Q.—After Mr. Sifton’s death there were further payments
made to his Estate, were there not?

A.—Yes.

Q.—We heard this morning of a letter covering a cheque
for $10,094.93. Will you look at voucher No. 265 in Exhibit P-
W-8. Was the letter of June 4th, 1928, attached to this voucher
No. 265, the last letter you received from the late Mr. Sifton?

A.—T could not answer that.

Q.—In any event, this payment was made after his death,
in the form of a cheque from Marquette Investment Corpora-
tion to his brother and executor, Mr. Victor Sifton?

A.—Yes.

By Mr. Tyndale:—

Q.—There are two letters attached to that voucher, are
there not: one of June 1st, and one of June 4th.
A—Yes.

By Mr. Languedoe, continuing :—

Q.—Just to clear up this matter of payments. Certain
payments were made to the widow of the late Mr. Sifton, I
understand ?

A.—Yes.

Q.—Are they correctly shown on the list Exhibit P-W-
9

A—Yes. I would say this covers the payments during
the period I was associated with Beauharnois Power C‘orpo-
ration.

Q.—In other words, there is a list of cheques of the Beau-
harnois Power Corporation which are also produced in the
bundle of vouchers Exhibit P-W-9, to Mrs. W. B. Sifton. Is
that correct? '

A.—Yes.

Q.—I do not want to lead you, but I presume the change
over from the drawer of the cheque was due to the fact that the
project had then been taken over hy the Beauharnois Power
Corporation ?

A—Yes.

In the
Superior
Court
District of
Montreal.
No. 15
Defendant’s
Evidence

Deposition of
Hugh B.
Griffith
Examination
(Continued)



10

20

30

40

61

walln — Intshe .
uperior
HUGH B. GRIFFITH (for Defendant) Examination in chief. lh)‘istx:cg?;}ln

. . ' - . No. .
Subsequently to the organization of the Beauharnois Defondant's
ence

Power Corporation Marquette Investment Corporation, on be- F X

o . . D itd f

half of the Syndicate issued no more cheques to any person. Hogh B
Griffith

E;amination

(Continued)

(Q.—Will you explain to His Lordship why those payments
were made to Mrs. Sifton ?

A.—T would describe it as a compassionate allowance.

Q.—At the time those payments were made did you know
who represented the late Mr. Sifton’s Estate? Who were his
heirs, or legatees, or executors?

A.—T knew his brothers, or some of them, were cxecutors
for his Estate.

Q.—Have you had occasion to total up, or could you total
up, the amount of money that was paid to the late Mr. Sifton
from the date of his retainer forward — either to himself, or to
his Estate?

A.—About $29,000 to Mr. Sifton or his Estate, and about
$£10,000 to Mrs. Sifton.

I might say there is nothing on those records to indicate
how much was on account of dishursements and for expenses, and
how much for fees.

Q.—But, the vouchers would show that in detail?

A.—Yes.

Q.—It might be interesting, not to say important, to have
the expenses segregated from the fees. Could you have that
done ?

A—T could, yes, but it would take some time to do it.

Mr. Weldon:—There has heen no suggestion in any of
the Pleadings that any amount was paid for expenses, or what
amount was paid for expenses, or what amount was paid for
services. There is no issue in regard to that, and evidence of this
character cannot be relevant.

Mr. Tyndale:—It all appears in the vouchers and the idea
of segregating the different amounts is simply to make it easier
for his Lordship.

Mr. Weldon:—But, there is no issue in regard to it, and
T object to evidence of this character.
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His Lordship:—It is all in the record now.

Mr. Weldon:—But, I am entitled to object, insofar as it
affects my clients. My friends for the Defendant in Warranty
may not object, hecause the evidence may not be important in
regard to them.

Mr. Languedoc¢:—Our position is simply this: that it is

an integral part of the same transaction.

Mr. Weldon:—But, it will open the door to a long enquiry,
and it is not fair.

His Lordship:—As I say, it is all in the record now, and
it is simply a matter of dissecting it.

Mr. Weldon :—Insofar as it may develop into some defence
against us, I would ask your Lordship to note my objection.

His Lordship:—Your objection will be noted, and the
evidence will be taken subject to it.

By Mr. Languedoe, continuing: —

Q.—Will you take communication of the copy of agree-
ment bhetween Beauharnois Power Syndicate and Beauharnois
Power Corporation, Limited, already produced as Exhibit P-
W-4, and will you tell me whether this is the agreement under
which Beauharnois Power Syndicate as successor to Beauhar-
nois Syndicate turned over the Beauharnois Power project de-
velopment, rights, liabilities, and obligations, to the Beauhar-
nois Power Corporation Limited?

His Lordship :—What is the date of it?
Mr. Languedoe :—October 31st, 1929.
Witness :—My recollection is this is

an agreement to

transfer, which might have heen subsequently amended. Tf I
had the reference to the Minute Book, I could say.

By Mr. Languedoe, continuing:—

Q—Will you take communication of Exhibit P-W-5,

being a copy of agreement between Beauharnois Power Syndi-
cate and Marquette Investment Corporation,
17th, 1929; and will you state whether it is the agreement under
which the Beauharnois Power Syndicate transferred and assign-
ed to the Beauharnois Corporation, Limited, its undertaking
and assets of every kind, on condition of the Beauharnois Cor-

dated December.
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poration, Limited, taking over all the liabilities and obligations —
. . . . . . ey - . Deposition of
of the Syndicate except its obligations and liabilities to itsHums.

members as such 2 Cross-
examination
A._YeS. for Defendant
in Warranty
I think the two agreements must be read together. The

second one simply implements and makes effective the first
one.

Q.—The Minute Book of the Beauharnois Company 18
Exhibit P-W-67?

A.—Yes.

Q.—And, Exhibit P-W-7 is the Minute Book of Beau-
harnois Power Syndicate ?

A—Yes.

Mr. Languedoc:—I have no further questions.

(ross-examined by Mr. Tyndale, K. C., of Counsel for
Defendant in Warranty.

Q.—In reply to my friend’s question about the status of
matters when Mr. Winfield Sifton died, you said that early in
1928 a Petition had been filed with the Dominion Government,
which was later withdrawn at a date which you could not fix.
Is that correct?

A.—T think it is correct.

Q.—Subsequently, after Mr. Wintield Sifton’s death. a
further Petition was made to the Government?

"A.—That is correct.

By the Court:—

Q.—Was the Petition before, or after, Mr. Sifton death?
A.—T cannot answer that without reference to my records.

By Mr. Tyndale, continuing:—

Q.—The first Petition (if that is the proper name to give
to an application) was not argued before the Government, so
to speak ?

A.—No, it was not.

Q.—On consulting the Report of the Parliamentary Com-
mittee which sat in 1931, I find that the matter was first argued
hefore the Government in January, 1929. Does that conform
with your recollection? That was when Mr. Aimé Geoffrion
presented the case on behalf of the applicants?

A.—T would think there was some informal argument be-
fore the Minister prior to that.
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Q.—This hearing took place before the Minister of Public
Works and some of the other Ministers?

A.—That was the first, and only, public hearing.

Q.—And, that was in January, 1929%

A.—Yes.

Q.—You spoke of the contract with Mr. Sifton for his
services. Would you indicate to me any minutes in either the
First or the Second Syndicate Minutes concerning that con-
tract ¢

A.—There are no Minutes covering the engagement or
appointment at all.

Q.—Is there any reference to it in the Minute of Beau-
harnois Power Corporation during the period you were there?

A.—Not that I am aware of.

Q.—Is there any reference at all to the matter? I draw
your attention to a minute dated November 19th, 1931. You were
Secretary of the Corporation at that time, were you not ?

A.—Yes.

Q.—Is there any reference to the Sifton matter in that
Minute ?

A.—Yes, there is.

Q.—Is the extract from the Minute I show you a true and
verbatim extract from the Minu‘e in so far as it concerns the
Sifton matter ?

A.—Yes.
Q.—You were Secretary at the time?
A.—Yes.

Q.—And, you signed the original Minute in the book you
have before you?

A.—Yes.

Q—Will you produce, as Exhibit D-W-1 a certified
extract, which you have just verified, as being a true extract of
the Minute? .

A—Yes.

Q.—Being an extract from the Minutes of Beauharnois
Power Cor]%mation under date November 19th, 1931¢

A —Yes.

Mr. Tyndale:—I should have prefaced my cross-examin-
ation by a statement to the effect that I cross-examined the wit-
ness under reserve of all objections.

I have no further questions to ask the witness.
Mr. Weldon:—I have no cross-examination.

(And further Deponent saith not).
J. H. Kenehan,
Official Court Reporter.
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DEPOSITION OF ROBERT O. SWEEZEY,

A witness examined on behalf of the Defendant.

On this fourteenth day of November, in the year of Our
Lord, one thousand nine hundred and thirty four, personally
came and appeared Robert O. Sweezey, of the City and District
of Montreal, Civil Engineer, already sworn and examined on be-
half of the Plaintiff, who, being now called as a witness on behalf
of the Defendant, deposes as follows:—

Examined by Mr. Languedoe, K. C., of Counsel for Defen-
dant:—

Q.—You have already been sworn?

A—Yes.

Q.—We have documentary evidence, and you have heard
the testimony of Mr. Griffith, with regard to the inception of the
Beauharnois project, the formation of the Marquette Investment
Corporation, and of the original Beauharnois Syndicate. Do you
corroborate what Mr. Griffith said with regard to those two
group or bodies ?

A.—Yes.

Q.—Coming more directly to the point, will you tell His
Lordship exactly how you got in touch with Mr. Sifton in con-
nection with those enterprises?

A.—T had known Mr. Sifton for some years, having work-
ed with him in the Royal Securities Corporation in 1912 and
1913.

Q.—Mr. Griffith was also there, I believe ?

A.—Yes. He was also in the Royal Securities Corporation
at some subsequent date.

I met a mutual friend of Mr. Sifton and myself on the
street one day...........

Q.—(interrupting) In what year would that be?
A.—In the late summer, or early fall, of 1927.
Q.—Previous to September 6th?

A —Yes. T

He suggested that Mr. Winfield Sifton might be of great
help to me in carrying on some of our work. The idea was one
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with which I agreed, because 1 knew of Mr. Sifton’s ability, and
that he had recently fought a very interesting fight in connec-
tion with the Georgian Bay Canal, and I figured from that that
he would be useful in helping to guide us in this. Consequently
I telephoned him, and asked him if he was available to act for
us in any capacity in which his services might be suitable. He
agreed that he was interested, and would like to have a talk with
ne, and asked me if T would like to go to see him. At the last
moment I was unable to go, and T sent Mr. Griffith, with a letter
of introduction.

Q.—Is that the letter which has been filed as Exhibit
P-2 7

A.—Yes.

Q.—Dated September 6th, 19277
A.—Yes.

Q.—Mr. Griffith went to see Mr. Sifton?
A.—Yes.

Q.—What was the next step?

A.—When Mr. Griffith came back he repcrted to me and
to Mr. Newman, who was also in the office.

QQ.—Was Mr. Newman there when Mr. Griffith returned?

A—Yes. Mr. Newman was always in the office.

Q.—He was vour partner?

A.—Yes.

Q.—How often was Mr. Steele in the office?

A.—Quite frequently, because we were every day developing
some new ideas of how to proceed with our effort, and how to
raise money.

Q.—What was the next development?

A.—Mr. Sifton came to Montreal, and I had several talks
with him, pointing out to him the physical aspects of the under-
taking. He was apparently quite convinced the project had all
the engineering merits it should have, and he was very interested
from a legal standpoint and pointed out some of the difficulties
we would have. He pointed out that the greatest difficulties
would obviously be political difficulties, defining the jurisdiction
of Quebec vs Ottawa in regard to the ownership of the Power,
which, by the way, we felt were very considerable, and on which
we desired to have assistance and guidance, and, naturally, we
were quite relieved to have Mr. Sifton’s advice and assistance.

Then we came to an agreement, a few days after Mr. Grif-
fith had seen him, in regard to a retainer of $5000, which T
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agreed to pay him; and I probably paid him forthwith, in a day Defendant’s
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or two, with my own funds — the Syndicate not having sufficient_  —

Deposition of

money at the time. Robert 0.
Q.—On whose behalf was Mr. Sifton’s retainer effected?ﬂfgg:;a:t‘i:g’

Mr. Weldon:—1I object to the question, as tending to vary
or affect the documents filed.

His Lordship:—I will take the evidence under reserve of
the objection.

Witness:—All the work I did was, obviously, on behalf of
the Svndicate.

By Mr. Languedoe, continuing:—

Q.—But I would like you to make the answer narrower.
On whose behalf was Mr. Sifton retained?

Mr. Weldon :(—It is understood this evidence is being made
under reserve of my objection?

His Lordship:—Yes.
Witness:—On behalf of the Syndicate,
By Mr. Languedoe, continuing:—

Q.—Was that made clear to Mr. Sifton at the time

A.—O, quite.

Q—Was there any doubt in your mind that he knew he
was being retained for the Syndicate?

A.—There could not be any doubt.

Q.—The terms of his retainer are as evidenced by Exhi-
Lits P-5, P-6 and P-7 (P-7 being supposed to clarify the terms
of P-4), of October 15th, October 17th, and October 19th, 19277

A.—Yes.

Q.—It was in accordance with those terms that the various
sums shown on Exhibhits P-W-8 and P-W-9 were paid to the late
Mr. Sifton?

A.—Correct.

Q.-—Is Exhibit P-8 a truthful and aceurate epitome of the
substance of your meeting with Mr. Clifford Sifton, one of the
present Plaintiffs, on or about June Tth, 19329

A.—T am not sure I quite understand your question.

Q.—Did anything else occur at your interview beyond what
is embodied in that letter?
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Mr. Weldon:—I submit evidence as to whether this re-
presents a correct statement cf what Mr. Sweezey thought, or
<aid, at the meeting is not legal. There was no attempt on our
part to vary a valid written instrument.

Here we have a letter in which Mr. Sweezey sigus an
undertaking, and now he is being asked to say if it is a true state-
ment of what he undertook to do. This morning Mr. Sweezey
was asked it he admitted he owed the money, subject only to ap-
proval, and the interpretation of ‘‘approval’” was asked for. My
friend is now asking Mr. Sweezey whether the letter he signed
represents his undertaking.

Mr. Languedo¢:—I am not asking him that. I am asking
him whether there was anything else.

His Lordship:—You are objecting to the question, Mr.
Weldon ?

Mr. Weldon :—Yes, my Lord.

His Lordship:—I will take the evidence under reserve
of the objection.

Witness:—The letter was naturally the result of an inter-
view I had with Mr. Sifton, in which Mr. Sifton was anxious to
press this matter as quickly as possible, and I, on the other hand,
was anxious to defer any Action of the kind, because we were
right in the midst of an effort to care for the investment of the
hondholders in Beauharnois, and any plan we had in view would
have heen seriously jeopardized by a lawsuit at that time.

In these circumstances Mr. Sifton consented to postponing
any Action on his part, provided this type of letter were written
to satisfy him in relation to his co-executors.

By Mr. Languedoe, continuing :—

Q.—Is it to your personal knowledge, —or can you give
direct testimony, of your own knowledge — that you made known
to your fellow managers of Beauharncis Syndicate the retainer
of the late Winfield Sifton? .

A.—Absolutely: without doubt. It was an every-day
thing. Everything we did was reviewed with the managers of the
Syndicate.

Q.—Did you make it known to Mr. R. W. Steele?

A—Yes.
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Q—And, to Mr. Henry Newman? Defendant’s
Evidence
A —Yes. Deosiron of
. R t
Q.—Did you make it known to Mr. Robert? gﬁ%gl 0.
. . weezey
A—No. Mr. Robert was in a dual position, and was why Examination
(Continued)

he withdrew.

Q.—Did he ever take part in your conferences?

A.—No.

Q.—Was he an active member of the Syndicate ?

A—He was not. He was the vendor of certain assets, and
felt, therefore, he should not be an active member of the Syn-
dicate, and he withdrew for that reason.

Q.—But, there were four out of the five managers who
knew all about 1t ?

A.—Mr. Steele, Mr. Griffith, and Mr. Newman, knew all
about it. Including myself, there were four.

Q.—1I believe Mr. Moyer came into the Syndicate later on?

A.—Yes.

Of course, when he came in he was brought up to date on

- what had transpired.

30

40

Q.—Do you know what knowledge, it any, the other man-
agers had of the terms of Mr. Sifton’s retainer ?

A.—T certainly told them, and they saw Mr. Sifton in my
office on frequent occasions. I told them the term of the agree-
ment.

Q.—Was there any objection taken to it?

A.—None whatever.

Q.—Approximately what was the total amount of capital
involved in the project?

A.—We estimated about $76,000,000, I think.

Q.—Supposing the whole thing had gone smoothly, and
Mr. Sifton had lived to complete his work, at a rough guess, in
what possible expenditure were you involved?

A.—$50,000, plus his current expenses and fees.

Mr. Languedoc:—I have no further questions to ask the
witness.

Mr. Weldon:—I have no cross-examination.
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ROBERT O. SWEEZEY (for Defendant) Cross-examination
for Defendant tn Warranty.

Cross-examined by Mr. Tyndale, K. C., of Counsel for
Defendant in Warranty :—

Q.—Mr. Griffith told us that Mr. Sifton’s assistance was
to be directed rather towards the authorities at Ottawa than to-
wards the authorities at Quebec. That is correct, is it not?

A.—Yes.

Q.—After Mr. Sifton died, in June, 1928, I understand
yvou engaged other Ontario Counsel, in the person of Senator
Hayden and his partner?

A.—1 do not recall just when Senator Hayden was re-
tained. It may have been before Mr. Sifton died.

Q.—Perhaps I could refresh your memory. Mr. Kbbs
testified in the proceedings before the Parliamentary Committee.
He was a member of Senator Hayden’s firm?

A.—Yes.

Q.—He testified his firm received a retainer of $50,000,
in addition to other fees, for work done from October 1928. That
is In acecrdance with your recollection, is it not?

A —Yes.

Q.—The contingent fee payable to Senator Hayden or his
firm, was $50.000, was it not ?

A.—Yes.
Q.—Apart from expenses and retainer, of some $15000?
A—Yes.

Q.—The contingent fee being subject to the approval of
the project by the Dominion Government, I suppose? That would
he the contingency of the fee?

A.—T cannot recall the terms of the undertaking. It was
certainly contingent upon something, and it was obviously upon
the completion of the scheme.

Q.—And that involved the approval of the Dominion Go-
vernment ?

A—Yes.

Q.—And they were supposed to act towards the Dominion
Government ?

A.—Yes.
By Mr. Weldon:—

Q.—You told my friend Mr. Tyndale that after Mr. Sif-
ton’s death you retained cther Ontario Counsel, and my friend
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Mr. Tyndale suggested Senator Hayden was Ontario Counsel. Bidene f
Deposition o

Was he the only Ontario Counsel you had? Robert O.
y y R
W [
A.—No, we had several others; but, as I recollect Senator cross: yﬁ
3o . . examination
Hayden’s firm was the leading Ontario Counsel. for Defendant

in Warranty

Q.—Mr. W. B. Sifton was not a barrister when you re- (Continuea)
tained him in September, 1927 ?

A.—T do not know when he became a barrister. It was
some time after he was retained.

Q.—He was not retained as legal counsel?

A.—Not for his legal standing.

By Mr. Languedoc:—

- Q.—What was he retained for?

A.—He was retained for his familiarity with the proceed-
ings that had to be met with in Ottawa, and to guide us as the hest
method of obtaining a hearing of our case.

Q.—Was he retained as a member of any firm?

A.—No.

Q.—Or, as an individual?

A.—As an individual.

By the Court:—

: Q.—Tt looks as if he was retained principally for the pur-
pose of advising as to the rights of the Provinee of Quebee and
the rights of the Federal Government?

A—There were many things he was adapted to. That
would be included in many others. He was experienced in bhusi-
ness as well as in legal matters, and in the methods of procedure
in dealing with Governments.

By Mr. Tyndale :—

Q.—His abilities were restricted only geographically?
A.—T think that is a fair estimate.

And further Deponent saith not.

J. H. Kenehan,
Official Court Reporter.
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No. 17
DEPOSITION OF CLARE MOYER,

A witness examined on behalf of the Defendant.

On this fourteenth day of November, in the year of Our
Lord, one thousand nine hundred and thirty four, personally
came and appeared Clare Moyer, of the City of Ottawa, in the
Province of Ontario, Barrister, aged 47 years, a witness produced
and examined on behalf of the Defendant, who, being duly
sworn, deposes as follows:

Examined by Mr. Languedoc, K. C., of Counsel for De-
fendant :—

Q.—I understand you were personally acquainted with the
late Mr. Winfield Sifton, whose name has been constantly re-
ferred to during this trial?.

A.—1I was.

Q.—When did you first come into contact with him in
connection with the Beauharnois project?

A.—TIn the month of January, 1928. I think it was during
the first week of January.

Q.—In what circumstances ?

A.—He approached me, in Ottawa.

Q.—Where were you in Ottawa at the time?

A.—Actually I saw him in the Chateau Laurier I was living
in Ottawa.

He told me that he had some time previously been retain-
ed by a group or Syndicate of Montreal gentlemen who were
interested in developing a power project at Beauharnois, and he
said he had recommended to this group that they might usefully
retain me. He asked me if I was interested, and I told him I
was.

Q.—Were those the words he used?

A.—That was the sense of what he said.

Q.—Have you any doubt whatever on the subject? Be-
cause it is a matter of great importance to my client. Have you
anyv doubt whatever that he alluded to either ‘‘a group” or “‘a
syndicate’’

A.—None whatever.

Q.—That is quite clear in your memory ?

A.—Quite.
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Q.—You then accepted, through him, a retainer for this Defondant's
group ? fvidence
A—T did. Ohaive Moyer
Q.—Did he nawe the group to you? T Gonsined)
A.—Not at that first contact.

Within a day or two, or it may have been later the same
day, he saw me again. He was accompanied at the time by Mr.
Griffith. It was then explained to me what it was all about, and
I learned that Mr. Griffith was one of the group; and I learned,
in the course of our conversation, or very shortly thereafter, who
the others were.

Q.—Did you find out what the group was called ?

A~—Yes. They were referred to as the Beauharnois Syn-
dicate.

Q.—From then on what opportunity had you for contact
with the late Mr. Winfield Sifton ?

A—We were in very close contact from the month of
January, 1928, up to the time of his death, on June 13th. As a
matter of fact I was with him when he died, and I was with him,
not continuously but frequently, during the interval.

Q.—Would you think that on occasions you were with
him several times a day, or portions of the day ?

A.—Yes, I was with him quite often. He made my office
his headquarters when he was in Ottawa.

Q.—Do you remember when you were retained?

A.—During the first week in January, I believe.

Q.—And, from then on, so long as Mr. Sifton’s health per-
mitted, you and he were associated in furthering the plans of

~ this Syndicate?

40

A.—Yes.
Q.—And, did you carry on after his death?
A—T did.

Q.—Do you know anything at all about the payments that
were made to Mr. Sifton?

A.—T did not know at the beginning, but I learned as time
went on.

Q.—Do you know to whom he looked for payment ?

A.—T know he used to write to Mr. Griffith, and receive
letters from him, and he used to keep them on file in my of-
fice.
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Q.—Do you know in what capacity Mr. Griffith
writing ?

A.—TI presume as Secretary of the Syndicate.

was

The payments were made by the Marquette Corporation.

Q.—Was your relation with the Syndicate practically the
same as Mr. Sifton’s?

A.—Practically identical, execept to the amount of vre-
tained, and so on.

Q.—Were your payments made in the same
cheques from the Marquette Corporation?

A—Yes.

Q.—Through your association with Mr. Sifton, do you
know hcw far the work had proceeded towards securing the ap-
proval of the Dominion Government to the plans of the Syn-
dicate and its successors at the date of Mr. Sifton’s death?

A.—T think it would be very difficult for anyone to es-
timate the progress in terms of percentages, or on any other
basis, but it certainly had not progressed to be appreciable in
such a way that it might have been measured in terms of achieve-
ment of success.

Q.—And you were familiar, if anyone was, with the then
condition of the project?

A.—T think I was. I became a syndicate manager later
on, and I knew what was going on.

Q.—When did you become a syndicate manager ?

A.—In April, 1928.

Q.—Before Mr. Sifton died?

A—Yes. :

Q.—Are you aware whether your fellow managers knew
Mr. Sifton was bheing retained?

A.—Absolutely.

Q.—Do you include Mr. Steele in that knowledge ?

A.—T take it for granted they must have known. We
had meetings at No. 210 St. James Street, Montreal, and all of
us who were present. and we usually were all present, would
discuss matters of common interest.

Q.—And, other Counsel as well?

A.—Yes.

form, by
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Deposition of

A.—T think it is a recognized fact, even in this Provinze. glsire Moyer
Examination
(Continued)

10 Mr. Languedoc:—I have no further questions to ask the
witness.
Mr. Weldon:—1I have no cross-examination.
Mr. Montgomery :—1I have no cross-examination.

And further Deponent saith not.

J H. Kenehan,
20 Official Court Reporter.
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JAMES B. HUNTER (for Defendant in Warranty) _
Examination in Chief.

Defendant’s Evidence in Warranty

No. 18
DEPOSITION OF JAMES B. HUNTER,

A witness examined on behalf of Defendant in Warranty.

On this fourteenth day of November, in the year of Our
Lord, one thousand nine hundred and thirty four, personally
came and appeared James B. Hunter, of the City of Ottawa, in
the Province of Omntario, Deputy Minister of Public Works,
aged 58 years, a witness produced and examined on behalf of the
Defendant in Warranty, who, being duly sworn, deposes as
follows:

Examined by Mr. Montgomery, K. ("., of Counsel for De-
fendant in Warranty :—

Q.—I understand you have occupied the position of De-
puty Minister of Public Works for a great many years?

A.—Since 1908 twenty six years last July.

Q.—You were occupying that position during all the
periods when the Beauharnois application, made by the Sweezey
interest, was in issue?

A.—1I was.

Q.—That application went through the Department
Public Works, did it not? It was under their jurisdiction?

A—Yes.

Q.—You heard Mr. Griffith say the first application was
withdrawn ¢

A.—That is correct.

of

The application that was dealt with was filed in January,
1928.

Q.—And, so far as the Government was coneerned, it was
an application to the Governor in Counecil ?

A.—Yes.
Q.—Was it pressed in January, 19289
A.—No.

Q.—Can you tell His Lordship what happened in con-
nection with it ¢
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A.—The application was made. Of course it was a very in Warranty
important application. There had been previous requests -for Deposition of

James B.

Beauharnois developments, which had not got anywhere. OnHumter
account of the importance of the St. Lawrence River, and the (Continned)
various interests including the power, on it, it was a very serious
matter for the Government to undertake to deal with. The
result was considerable discussion as to whether there should be
an Act of Parliament, or what the procedure should be. The
discussions continued almost for the whole of that year, and it
was only in December, 1928, that instructions were given to me
to make a reference to the Department of Justice to ascertain
whether it was an application that might properly be dealt with
under the Navigable Waters Act. That was done, and the
Department of Justice replied that it was quite proper for the
Government to deal with it under the Navigable Waters Act.
Q.—And, what followed?
A.—The Government appointed a Board of Engineers of
the Departments of Public Works, Railways and Canals, Marine,
and Interior.
Q.—When was that appointment made?
A.—1In the early part of January, 1929.

While that Board was getting to work it was decided to
hold a public hearing, which took place on January 15th, 1929.
The Ministers presiding were the Minister of Public Works, Mr.
Elliott; Mr. Stewart, Minister of the Interior; and Mr. Cardin,
Minister of Marine.

Q.—Was there any opposition offered to the application?

A.—Yes. The file discloses a number  of protestants
against the application; such as Canada Steamship Lines, and
some other Power Companies. All were invited, and I think the
majority of them were represented at the hearing.

Q.—I think their names are mentioned in the Report, are
they not?

A.—T think so.

By the Court:—
Q.—Reference has been made to an applieation which was

filed, and then withdrawn. What do you know of that?
A.—The record I have is of one application, made in
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our records. I do not remember any withdrawal of that appli- Depositionor

. R . James B.
cation, or a subsequent one. That is the one I referred to the Humter
. . Examination
Department of Justice in December of that year. (Continued,

By Mr. Montgomery, continuing :—

Q.—I think the Companies which objected, and were re-
presented, are those listed in Order in Counecil No. 422, Exhibit
P-33: (Canada Steamships, Canadian Light & Power Company,
and so on ?

A.—Yes. Those are the Companies. They are on page 6

0 of this Exhibit.

30
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Q.—That was when the first real fight took place on this
matter, was it not ?

A.—Yes. That was when the might of the opposition
crystallized.

Q.—An opinion of the Department of Justice was re-
{erred to ?

A.—What we desired to know was whether the Govern-
ment had the right to authorize an application of that sort under
the Navigable Waters Act, or whether it would require an Act
of Parliament.

Q.—When was P. C. 422 passed ?

A.—March 8th, 1929.

Q.—And, I note by the terms of the Order, that it was
conditional ?

A.—Yes. There are a number of conditions.

By Mr. Tyndale :—

Q.—Twenty eight conditions?
A.—Yes. Beginning on page 9.

By Mr. Montgomery, continuing:—

Q.—Twenty eight conditions would be approximately the
number ?

A.—Twenty eight is correct.

Q.—Will you please refer to condition No. 11, and say
what it is ¢

A.—T1t is on page 11:—
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“The Company shall not commence the construc-i Warranty
tion of the works until detailed plans of construction and peposition of

James B.

all necessary information respecting the said works have gunter
been submitted to and approved by the Minister, provided *Eomtinach)
10 that such plans and information shall be submitted within

one year.’’

Q.—May I ask you whether or not before this Order in
C'ouncil was passed the plans which had been submitted had been
referred to any body of engineers?

A.—The plans of the general scheme were referred to this
inter-departmental body I have mentioned.

Q.—And, I believe reference is made to objections which
had been taken on their part to certain elements of the plans?

A.—Yes. They took exception to the remedial works sug-
gested, for one thing.

Q —We now come to the condition in P. C. 422 which re-
quired further approval of plans. Were further plans sub-
mitted ?

A.—Yes, further plans were submitted in July, 1929,

Q.—Were those ever approved?

A.—No, those were not approved, and were subsequently
withdrawn; and others submitted in August, 1930.

30 Q.—And, were those plans ever approved?

A.—No, those plans were never approved — this is, hy
the Dbpartment of Public Works.

Q.—The next event, in order of time, was the famous
Beauharnois Enquiry, was it not?

A.—Yes. That came on in June, 1931.

Q.—Prior to that Enquiry there had been no approval of
any of the plans?

A.—No. The Minister had approved of no plans up te
that time.

By the Court:—

Q.—The work was progressing in the meantime ?

A.—Yes, the work was started I think. I think they got
plant together in the fall of 1929, and were going on during
1930.

The general scheme was approved by the Order in Council
of March, 1929; but the plans referred to as being required to
be filed under Condition No. 11, were never approved.
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Examination in Chief.

By Mr. Weldon:—

Q.—Those are the additional plans in Schedule 8 attached
to the general scheme ?
A.—Yes.

Mr. Montgomery :—The general scheme, which was the first
application, speaks for itself; and your Lordship will see certain
plans were not approved, and others required further approval.

Witness :—Subject to the conditions, and further detailed
plans to be furnished.

By Mr. Montgomery, continuing :—

Q.—You have referred to the Report of the Investigat-
ting Committee in 1931. Will you file, as Txhihit D-W-2,
Report Nos. 1, 2, 3 and 4 of the Parliamentary Committee of
1931, including the Minutes of Proceedings and Evidence?

A—Yes.

Q.—1I notice you were asked at the enquiry the same
question as His Lordship just put to you: as to whether the work
was proceeding in the meantime, notwithstanding the nomn-ap-
proval of plans, and you gave testimony in reference to that
which might be material.

You were asked:—

“@Q.—Do you know why the work proceeded with-
out the approval by the Minister c¢f the plans?”’
and your answer was:—
“A.—Well, the work that had been done is entirely
on the Company’s property, not in the river. 1 suppose
that was their business.”

Mr. Weldon :—On what page of the Report is that?
Mr. Montgomery :—Page 66.
By Mr. Montgomery, continuing:—

Q.—Would that still be your answer 2

A.—1I think it was the business of the Company to pro-
ceed with work on their own property, as long as they did not
interfere with the river.

Q.—You were interested from the point of view of na-
vigation and it was only when they got to the river, or did some-
thing affecting the river, that you were affected?
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A.—That was what we were protecting, under the Na-inWarrsuy
vigable Waters ACt Deposﬁon of

Q.—T see a reference in the Report to certain aspects in Huneer
which the work as finally carried out was not in accordance with Conimacd
the general plans which were first submitted for approval and
which were never approved.

A.—They were, as there usually are changes — minor,
sometimes fairly substantial — in which the work as actually
carried out may differ frocm the preliminary plans.

Q.—Would you mind indicating the major changes? Take
the ones dealt with in the Reports, for instance?

A.—One change was the re-location of the entrance from
Lake St. Francis. That was moved something about a mile from
the original location. I have seen references to it, but I do not
see the distance here.

Q.—It was moved about a mile from the original loca-

(Continued)

tion?

A.—Yes. Northerly, I think it was.

Q.—When you speak of the original location, do you
mean it was moved about a mile from the location shown on the
plans that were submitted and were considered prior to Order
in Council P. C. 4227

A.—The plans accompanying this Order in Council P. C.
422.

Q.—When you refer to the original location, you refer
to the location shown on the plans referred to in Order P. C.
422 7

A.—Yes. That was the old St. Louis feeder, as it was
known.

Then there was a change made in the distance apart to the
banks — not of the canal proper, but what you might call the
containing channel of the navigation canal.

Q.—How extensive was that change?

A —About 900 or 1000 feet difference.

Q.—Could you give us the original measurements ?

A.—The Report states (and I imagine the figures are
correct) the banks are about 3300 feet apart, whereas the original
plans show a width of about 1100 feet in the rock section, and
4100 feet in the earth section.-

Q.—What other major change was made?
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JAMES B. HUNTER (for Defendant in Warranty)
Examination in Chief.

A.—1I do not know that I am sufficiently familiar with
the engineering changes. I was not dealing with those.

The two I have mentioned were the two main changes.

Q.—Before this matter could be submitted to the Governor
in Council, it would have had to be considered by your Depart-
ment, would it not? The Governor would act on the recom-
mendation of the Minister of Public Works?

A.—Yes.

Q.—And the application was lodged in your Department,
and would primarily pass through your Department?

A.—Correct.

Q.—Can you tell us whether any substantial progress had
been made upon that application prior to the month of June,
19287

A.—The first real action on the application was in De-
cember, 1928 when the reference was made to the Justice De-
partment to know whether our Department would have the au-
thority to deal witl the application under the Navigable Waters
Act.

Q.—Up to that time the matter had heen pressed?

A.—So far as the official end of the Department was
concerned, there had not been verv much activity.

Q.—And it was really in December, 1928, or January,
1929, after you received the opinion of the Department of
Justice to the effect that you could handle the matter, rather
than having it done by Act of Parliament, that you started upon
it ?

A.—Yes.

Q.—So0, I do not suppose you did much work with the
late Mr. Winfield Sifton on that application?

A.—T never saw him at all in connection with that ap-
plication.

Q.—And, vou were the active head of that Department
— not only the titular head but the active head, at that time?

A.—Of course they would not come to me to know whether
the Government would deal with an application of that sort.
They would go to the Minister, or other Cabinet Ministers. The
Department comes into play once the Government decides to do
something, and then we get our instructions.

In the
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In the
Superior
J. B. HUNTER (for Defendant in War.) Cross-examination. ]ﬁiiﬁii?“
Mr. Montgomery :—1I have no further questions to ask the Defendant’s
witness. B Warranty
Deposi?i.on of
Cross-examined by Mr. Weldon, K. C., of Counsel for Honter
Plaintiffs:— examination

Q.—The Beauharnois plans have been approved by the
Governor in Council, have they not?

A—Yes.

Q.—Before the month of January, 19347

A.—In Marech, 1929.

Q.—Subsequently the plans were approved, and the con-
struction carried on, and a certain amount completed? Plans
were approved before the work was done ?

A.—T have no knowledge of that. There was a disruption
there, and the work was taken from the Department of Public
Works and put under the Department of Railways and Canals.
There was no approval until it was taken from the Public Works
Department, which was subsequent to the investigation of
1931.

We have a record of the application, but no approval by
the Minister of the detail plans was given up to that time.

By Mr. Tyndale:—

Q.—Or ever?
A.—Or ever, by the Minister of the Public Works.

By Mr. Weldon continuing:—

Q.—I am speaking of the approval by the Governor General
in Council.

A.—Yes. And they are attached to the Order P. C. 422.

Q.—I am speaking of later than that again.

A.—There was no further approval of plans made by the
Minister of Public Works. No other recommendation by the
Public Works Department. T do not know what approval was
made by other Departments.

Q.—After 1931 it had left your hands, and you cannot
speak as to what happened ?

A—No. I do not know what approvals have been made
sinee then.
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J. B. HUNTER (for Defendant in War.) Cross-examination.
By Mr. Tyndale:—

Q.—Up to the time of that enquiry yourself, or the De-
partment, would have had to give the approval?
A—We were dealing with it up to that enquiry.

By Mr. Montgomery :—

Q.—You referred to a set of plans having been filed in
July, 1929.

A.—The first detailed plans were filed in July, 1929, and
were subsequently withdrawn.

Q.—The plans of July, 1929, were withdrawn, and another
set substituted ¢

A.—In August, 1930, yes.

Q.—Were the plans filed in August, 1930, a complete set
of plans, or a partial set?

A.—A partial set,
St. Francis.

Q.—None of the remedial works were shown
plans 2

A.—No. They were changed in that second set of plans.

Q.—So far as your Department wasconcerned, or any-
thing proceeding through the Department of Public Works, the
plans were never approved?

A.—No.

—of the works at the outlet to Lake

in those

This Order made it conditional upon the plans being ap-
proved by the Minister of Public Works, and he never gave ap-
proval of any plans.

And further Deponent saith not.

J. H. Kenehan,
Official Court Reporter.
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No. 19

Pyl G

Province of Quebec
Distriet of Montreal
No A-126082

JUDGMENT OF THE SUPERIOR COURT
on the 15th day of January, 1935.
Present: The Hon. Mr. Justice MacKinnon
HENRY A. STFTON et al. es qual,,

Plaintiffs.
—Vs—
ROBERT OLIVER SWEEZEY,
Defendant.
&
The said ROBERT OLIVER SWEEZEY,
Plaintiff-in-Warranty.
— &

BEAUHARNOIS POWER CORPORATION,
LIMITED,

Detfendant-in-Warranty.

THE COURT, having heard the parties by their respec-
tive counsels, having examined the documents, proof and pro-
ceedings of record and deliberated.

WHEREASR plaintiff declares as follows (see Plaintitt’s
Declaration page 3).

WHEREAS defendant by his amended plea, declares as
follows: (see Defendant’s Plea page 5).

WHEREAS plaintiffs, for answer to defendant’s amend-
ed plea, declare as follows: (see Plaintiffs answer to Defendant’s
Plea, page 8).

WHEREAS defendant for reply to plaintiffs’ answer de-
clares as follows: (see Defendant’s Reply to Plaintiffs’ answer,
page 10).

In the
Superior
Court
District of
Montreal.

No. 19
Judgment
of the Hon.
Mr. Justice
C. Gordon
Mackinnon,
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10

30

10

— 86 —
_empgem

WHEREAS the principal defendant, hereby constituting
himself and acting as plaintiff-in-warranty against the said
Beauharnois Power Corporation Limited, defendant-in-warran-
ty, declares: (see Plaintiff Declaration-in-Warranty page 17).

WHEREAS defendant-in-warranty for plea declares as
follows: (see Plea of Defendant-in-Warranty page 20).

WHEREAS for answer to the plea of the defendant-in-
warranty, the plaintiff-in-warranty says: see Answer to Plea of
Defendant-in-Warranty page 22).

WHEREAS for replication to plaintiff-in-warranty’s
answer to defendant-in-warranty’s plea, defendant-in-warranty
declares: (sec Defendant-in-Warranty’s replication to Plaintiff-
in-Warranty’s answer to its Plea page 28).

THE COURT PROCEEDS TO RENDER THE FOL-
LOWING JUDGMENT.

By judgment of the 4th September, 1934, the principal
action and the action in warranty were joined for the purpose of
enquete and merits and ordered tried at the same time and de-
cided on the same evidence.

ADJUDICATING ON THE PRINCIPAL DEMAND.

The action of the principal plaintiffs es-qual is founded
on an alleged contract entered into between the late C. Winfield
B. Sifton and the principal plaintiff Robert O. Sweezey in con-
nection with what is commonly known as the Beauharnois pros-
position.

The plea of the principal de‘endant is in sabstanice that he
never personally assumed or entered into any undertaking or obli-
cation to the late €. Winfield B. Sifton the said Si‘ton died be-
fore the plans of the syndicate or his successors, had been passed,
that the plans were never definitely approved by the Dominion of
Canada, and that the Orders-in-Council of the 8th March, 1929,
and 22nd June, 1929, were subsequently set aside by Statute.

As to the defence that the principal defendant never per-
sonally assumed or entered into any undertaking or obligation
with the late Sifton, the Court finds that the undertaking set
forth in principal plaintiff’s declaration was a definite nnder-
taking or obligation of the principal defendant personally for
which he is liable. Also that he is personally liable under it as a
partner of the Beauharnois syndicate when the arrangement with
Sifton was made.

In the
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Montreal.

No. 19
Judgment
of the Hon.
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C. Gordon
Mackinnon,
15 Jan. 1935
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The story of the transaction is as follows:—

Mr. Sweezey states that it had been suggested to him, early
in September, 1927, that Mr. Sifton might be of great halp in
carrying out some of the work to which suggestion he agreed as
he knew Sifton’s ability and that he had recently had consider-
able experience in connection with matters relating to the Geor-
gian Bay Canal. Sweezey also states that Sifton was ‘‘retained
for his familiarity with the proceedings that had to be met with
in Ottawa, and to guide us on the best method of obtaining a
hearing of their case.”

Sweezey immediately got into touch with Sifton by tele-
phone and made an appointment with him to see Sifton at Mal-
lorytown, Ont., to discuss with him the question of engaging his
services, Sweezey found at the last minute that he was unable to
keep this appointment and sent Mr. Griffith in his stead. He
gave Griffith a letter of introduction, dated 6th September, 1927,
in which he introduced Griffith not only as secretary of the
power syndicate, but as a partner of Sweezey’s firm, at the same
time stating that Griffith was familiar with all the details of the
Power proposition. Mr. Griffith, who appears in the various ca-
pacities as a member of the syndicate, an associate of the defen-
dant, Secretary-Treasurer of the syndicate, and Secretary-Trea-
surer of the Marquette Investment Co., states that he kept this
appointment and discussed with Sifton, the purpose for which
the syndicate was formed, the work that had to he done before the
Beauharnois project could be proceeded with, the various steps
of the legal, financial and engineering nature which had to be ta-
ken and the financial organization of the syndicate. He also
states that Mr. Sifton at that time wished to be reassured of the
fact there were people of substance behind it so that he would be
working for a capable organization. No arrangement was enter-
ed into at that meeting but Sifton expressed his willingness to
work with Sweezey and Griffith. Griffith states further that on
his return to Montreal he reported to Sweezey personally, as well
as to the other syndicate managers, the result of his interview
with Sifton and suggested that Sifton be retained.

Sifton immediately started in, but it was about six weeks
hefore any definite arrangemeit was made with him. Sweezey
states that after the interview at Brockville with Griffith Sifton
came to Montreal and that he went into all the details with him
as to the proposition as well as regards the syndicate which had
been formed for its furtherance.
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Prior to the 15th October, 1927, a verbal arrangement was
entered intc between Sweezey and Sifton which was confirmed
hy Sweezey to Sifton by letter of the 15th October, 1927; Sifton’s
letter to Sweezey of the 17th October and Sweezey to Sifton’s
letter of the 19th October, 1927.

On the 28th September, 1927, Sweezey had sent Sifton his
own personal cheque for $5,000 as a retaining fee, which letter
hore the letterhead of R. O. Sweezey, Consulting Engineer, 136
St. James St., Montreal, and was written entirely in the first
person.

The letter of the 15th October, 1927, from Sweezey to Sif-
ton contains the agreement entered into with Sifton, with the
exception of some slight changes mentioned in the two subsequent
letters of the 17th and 19th October, 1927, already referred to.
This letter is written on the letterhead of Newman, Sweezey & Co.
Litd., and states that it was written with the purpose of confirming
their conversation in which Sweezey agreed to pay $5,000 as a
retaining fee in connection with the St. Lawrence and Beauhar-
nois Power situation. This letter reads as follows:—

Letterhead of
NEWMAN, SWEEZEY & COMPANY, LTD,
Investment Bankers,
136 St. James Street.

Motreal, 15th October, 1927.
W. B. Sifton, Esq.,
Mallorytown Ont.

Dear Sir:—

I apologize to you for the delay in writing you, as
I promised I would some time ago.

This letter is to confirm our conversation in which
I agreed to pay you $5,000 as a retaining fee, in connec-
tion with the St. Lawrence and Beauharnois Power situa-
tion, which amount has already been sent you.

It is agreed beween us that we pay you One hun-
dred dollars a day and expenses (when employed away
from your home) for such time as we may require your
services as our work and effort proceed.

It is further agreed between us that when our plans
have been passed and approved by Dominion Government
with the aid of your counsel and efforts, we shall pay you
the sum of $50,000.00.

Yours truly,

“R. O. Sweezey.”’
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This letter was satisfactory to Sifton except that he raised
the question that in the eveat of the approval of the plans by the
Dominion Government he should not have to produce any evi-
dence that it was due to his aid, in order to be entitled to the
$50,000 additional fee referred to in the letter of the 15th Oec-
tober, 1927,

Sifton worked continuously and diligently on the propo-
sition up to the day of his death, which took place on the 17th
of June, 1928.

On the 11th June, 1932, Sweezey gave Mr. Clifford
Sifton, one of the executors of the estate of Winfield Sifton, a
letter in which he gave his unqualified acknowledgment that he
himself personally owed Winfield Sifton, at the time of his
death, $50,000 subject only to the approval of the Beauharnois
plans at Ottawa. In his letter he states that this was an under-
taking made in connection with Beauharnois syndicate. This
letter reads as follows ;—

Mr. Clifford Sifton,
Executor Estate Winfield Sifton.
Dear Sir,—

In consideration of the executors’ undertaking not
to press this matter for six months from today, I hereby
acknowledge that I owed Winfield Sifton at his death,
subject only to approval of Beauharnois plans at Ottawa,
the sum of $50,000, this being an undertaking I made in
connection with Beauharnois Syndicate whose assets and
liabilities were assumed by Beauharnois Power Corpo-
ration Ltd.

Yours truly,

“R. O. Sweezey.”’

This letter of the 11th June, 1932, as well as those of Oc-
tober, 1927, all of which were written by Sweezey in the first
person, show that Sifton’s arrangement had been with the de-
fendant personally. This letter of the 11th June, 1932, was die-
tated by Sweezey and handed Clifford Sifton in Sweezey’s of-
fice, after an interview between them, the purpose of which was
to obtain from Sweezey either the payment of the indebtedness
or an acknowledgment of his liability.

The evidence of Clifford Sifton, as to his conversation
with Sweezey, at the time Sweezey gave him the letter of the 11th
June, 1932, is no where specifically denied by Sweezey. He
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states ‘““he admitted to me that those letters (i. e. the letters of
October, 1927) were proper and they set forth the arrangement
that had been arrived at, and that, as a matter of fact, every-
thing he had expected of my late brother had been done — that
he had been largely responsible for framing vitally important
rarts of the plan, and that the plans had, in fact, been approved
by the Government, and he considered that he owed the money,
but he pointed out to me that he had not the personal ability to

pay.”’

It can be readily understood why at the very beginning
Winfield Sifton wanted an arrangement with Sweezey personally.
The work was to be done for a syndicate composed of a large
number of members and in the event of being forced to enter suit
he would wish to avoid the necessity of sueing all the members
of the syndicate. Moreover, at that time, according to the evi-
dence of Griffith, the syndicate did not have sufficient funds to
meet its liabilities and the value of its assets were entirely pro-
blematical. Sweezey was a responsible person and one to whom
Sifton could look to with a reasonable amount of certainty for
payment of his work.

The evidence of Clifford Sifton as to what took place at
the meeting of the 11th June, 1932, was admissible in view of
Sweezey’s letter of that date and of Sweezey’s own admission,
and does not alter the contents or meaning of the letter of that
date. Sweezey does not deny Clifford Siftcn’s statements as to
what took place at that meeting and confines himself to the
statement that this letter represents exactly what took place at
the meeting. In his examination on discovery, Sweezey is
asked ;—

Ques.—‘Did you not discuss with him at that time

(referring to meeting 11th June, 1932) the approval you

had in mind when that letter was written in October,

192779

Ans—*“‘T really do not recall what I may have dis-
cussed with him. I know he was anxious to have his
brother’s estate settled up and where he stood with this
$50,000 affair.”

Ques.— ‘At that time did you not tell him you
understood the approval to mean the first general ap-
proval of the plans of the Dominion Government %"’

Ans—*‘T do not know. I do not recall.”
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On the 13th June, Clifford Sifton wrote Sweezey thauk-
mg Sweezey for his kindness to him oa the previous Saturday
and for his frankness in going over the matter of the obligation
of Winfield Sifton’s Estate and for his having admitted the
facts and undertakes not to press for the ecollection of the
$50,000, which Sweezey had acknowledged owing, for a period of
six months from the 11th June, 1932, Sweezey makes no reply to
or any comment on this letter in any subsequent correspondence.
Previous to the meeting of the 11th June, 1932, Clifford Sifton
had written defendant on the 12th May, 1932 in which he states:
—“A careful perusal of the documents disclosses a clear-out
undertaking by defendant to pay to Winfield Sifton $50,000
upon the happening of an event which took place a long time
ago.”’

It is clear that Winfield Sifton knew all about the syndi-
cate and its personnel and that the work he was performing was
for the benefit of the syndicate and except for the $5,000 paid,
as a retaining fee, all payments for services performed were made
by and on behalf of the syndicate. However, these facts
do not alter the position of Sifton as regards Sweezey.

The syndicate agreement, in effect when Sifton’s services
were retained by the agreement made with Sweezey, provided
that every syndicate manager would be indemnified and saved
harmless out of the funds of the syndicate against all costs, char-
ges and expenses, which he sustained or incurred in or about or
in relation to the affairs thereof, except such costs, charges or
expenses as were occasioned by his own wilful neglect or fault
and consequently the arrangement made by Sweezey became an
obligation of the syndicate as it was made for the benefit of
the syndicate and with the knowledge of the syndicate managers.

The nature of Sifton’s engagement was a most peculiar
one. It was primarily for the purpose of obtaining the consent
of the Dominion Government to the diversion of the water flow-
ing down the St. Lawrence River, between Lake St. Francis and
Lake St. Louis from it natural channel to an artificial channel
or canal to be constructed. This water when diverted was to be
used for power purposes and the right to such usage was a right
vested in the Province of Quebec.

Under the Navigable Waters Protection Act of the Dom-
inion of Canada, an approval had to be obtained from Ottawa to
divert the water from its natural channel for its use for power
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prroeses. and a great deal of spade work had tc he done with the
Federal Government and with the public. Such approval was ab-
solutely necessary for without it the whole scheme could not pro-
ceed. The merits of the proposition had to be adequately repre-
sented to the public as well as to the Ministers of His Majesty’s
Government, the members of Parliament and the officials of the
Department at Ottawa. Sifton had had considerable experience
with work of this nature at Ottawa in connection with what is
known as the Georgian Bay Canal. He was to receive an addi-
tional remuneration of $50,000 when the plans were approved,
without having to establish how much his work had to do with the
passing of these plans. Sweezey himself, by the letter of the 11th
June, 1932, acknowledged that at the time of Sifton’s death the
work done by Sifton justified the claim for this additional com-
pensation provided the plans were approved.

Were the plans approved? Was there sufficient approval
of plans to entitle the plaintiffs es-oual. to demand from the prin-
cipal defendant the sum of $50,000.00?

Sweezev in his evidence, has stated that prior to his un-
dertaking with Sifton and letters of October, 1927, that his syn-
dicate. as well as he personally, were interested in having cer-
tain plans approved in Ottawa and that the plans *‘were approv-
ed in one sense and yet to my knowledge never approved in an-
other sense in detail.”” He also states that when he stipulated in
the latter of October 15th, 1927, that the amount of $50,000 was
to be payable when the plans had been approved by the Dominion
Government, that he did not know that he had anything special
in his mind and that he was under the impression that one snap
approval was all that was needed.

The evidence as to the statements made to Clifford Sifton
on the 11th June, 1932, must be considered as useful as an in-
terpretation of the intentions of Winfield Sifton and Sweezey
when they made the arrangements in the fall of 1927. This evi-
dence is accepted for that purpose as the meaning of the contract
as worded as to what work Sifton had to do and what plans were
to he approved is not clear, and consequently evidence is ad-
missible to show what was the intention of the parties when they
executed the contract as to the amount of work required from
Sifton to entitle him to the $50,000 bonus, as well as to what
plans had to be passed in order this amount would be payable.
Tt is a fact that some time prior to the 11th June, 1932 Swee-
zey had ceased to be a syndicate manager, and that as a matter
of fact the syndicate had then dissolved and that on the 11th June,
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1932, and subsequent thereto, defendant Sweezey was not in a posi-
tion in any way to bind or obligate the syndicate, and the letter
written on the 11th June, 1932, and his evidence in the record are
not accepted as the creation of any new liability but as an ad-
mission of a liability incurred by him in a syndicate matter
while a member of the syndicate and for which the syndicate
consequently became liable. The weight of the evidence is that
the approval of the general scheme of the diversion of the water
of the River St. Lawrence contemplated was the approval con-
templated by the parties, and not the approval of all the en-
gineering details and plans.

On the 8th March, 1929, Order-in-Couueil, P. C. 422 was
adopted in which it is recited :—

‘“ After a careful examination of all the points raised
at the hearing held in connection with the application, as
amended, the Minister reports that the approval of the
plans and site of the proposed works can be recommended
subject to the following regulations and conditions.”” Here
follow 28 conditions which is unnecessary to recite in de-
tail.

Following this the following approval is set forth:—

“The committee, on the recommendation of the Mi-
nister of Public Works, submit for your Excellency’s ap-
proval, under section 7, Chap. 140, Revised Statutes of
(Canada, 1927, the Navigable Waters Protection Act—(sub-
ject to the foregoing conditions and to such additions, im-
provements, alterations, changes, substitutions, modifica-
tions or removals as may be ordered or required there-
under) the annexed plans of works, and the site thereof,
according to the deseriptions and plans attached, in booklet
form, which works are proposed to he constructed by the
Beauharnois Light, Heat & Power Company, with respect
to the diversion of 40,000 cubic feet of water per second
from Lake St. Francis to Lake St. Louis, in connection with
a power canal to be built by the said company along the St.
T,awrence River between the two lakes mentioned ; the said
approval to take effect only after an agreement incorporat-
ing the conditions enumerated above and satisfactory to
the Minister of Public Works of Canada has been executed
between the Beauharnois Light, Heat & Power Company
and His Majesty, the King, as represented by the said mi-
nister.
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On the 25th June 1929, an agreement was entered into
between the BDeauharnois Light, Heat & Power Company and His
Majesty, the King, represented therein by the Minister of Public
Works of Canada, which agreement incorporates the terms and
conditions of P. C. 422,

On the 22nd June, 1929, Order-in-Council, P. C. 1081 was
passed, authorizing an agreement between Beauharnois Light,
Heat and His Majesty, the King, in the form attached thereto and
authorizing the Minister of Public Works to execute it. This
agreement was entered into o.1 the 25th June, 1929.

On the 3rd August, 1931, an Act respecting the Beauhar-
nois Light, Heat & Power Company, (8 Geo. V., Chap. 19) was
assented to, whereby the Order-in-Council P. (. 422, as amended
by Order-in-Couneil, P. €. 1081 and the agreement between the
Beauharnois Light, Heat & Power Company, and His Majesty,
the King, dated 25th June, 1929, were annulled but the Act states
that the Beauharnois Light, Heat & Power is granted the right to
divert from Lake St. Francis up to, but not excecding 53,072 eubie
feet of water of the flow of the River St. Lawrenee, to be returned
to Lake St. Louis to be used for the development of hydro-electric
power between the said two points, in such manner and upon such
terms and conditions and with such limitations and reservations
as may be prescribed by Order of the Governor in Council; and
hy another Act assented to the same day (being an Act to declare
certain works of the Beauharnois Light, Heat & Power Co. Li-
mited, to be fer the general advantage of Canada, (6 Geo. A
Chap. 20) it was declared and enacted that the Canal then being
constructed for the Beauharnois Light, Heat & Power Company
Ltd. between Lake St. Franeis and,St. Lawreace River and the
works on landx or lands covered with water, excavations, embank-
ments, retaining structures, remedial works, dams locks and
other works appurtenant to said canal, then executed or there-
after to be executed, were works for the general advantage of
(fanada. While these two Acts annulled the Orders-in-Council
P. (. 422 and P. C. 1081 they approve of the diversion of over
50,000 cubic feet of water and constitute an approval, in a dif-
ferent form, of the work then being carried on and which was
proceeded with until the power units went into production.

The fact that the Beauharnois Light, Heat and Power
Company is now diverting waters from the St. Lawrence River
through its canal from Lake St. Francis to Lake St. Louis and
that the generators of the company have been in operation de-
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livering power since the 1st. October, 1932, in the opinion of the
Court, constitutes a sufficiert approval to justify the principal
plamtlffs es-qual in their demand.

CONSIDERING that for the reasons already stated, that
the action of the principal plaintiffs es-qual against the prin-
cipal defendant is well founded in fact and in law.

CONSIDERING that the principal plaintiffs es-qual are
entitled to claim interest at the rate of 59, per annum from the
11th June, 1932, date on which the principal defendant acknow-
ledged the indebtedness and requested a delay to pay the same,

which interest to the time of the institution of the actioin amounts
to $3,972.61.

DOTH MAINTAIN the action of the principal plaintiffs
es-qual against the principal defendant, and DOTH CON-
DEMN the principal defendant to pay the principal plaintiffs
es-qual the sum of $53,972.61, with interest from the date of
service of the present action and costs.

ADJUDICATING ON THE ACTION IN WARRANTY.

The contract made by the plaintiff in warranty with
Winfield Sifton was made by him personally for and on behalf
of the syndicate. At that time the plaintiff in warranty was a
svndicate manager of a partnership known as the Beauharnois
Syndicate, and it is in evidence that all the other syndicate man-
agers were advised as to the contract having been made with
Sifton, and the amount earned by Sifton was paid out of the
funds of the syndicate on the terms provided for in the con-
tract.

Moereover, on the 4th April, 1928, while Sifton was still
alive and emploved under this contract, all the undertakings,
assets and rights of the Beauharnois Syndicate, the than existing
syndicate were sold and transferred to another syndicate known
as the Beauharnois Power Syndicate. By this deed the pur-
chaser the Beauharnois Power Syndicate assumed and promised
ot pay, fulfil and carry out to the complete exoneration of the
vendor all the liabilities and obligations of the vendor of what-
soever nature in existence on that date. Sifton continued with
the Beauharnois Power Syndicate under his contract and his
per diem, remuneraticn and expenses under his contract were
paid by the Beauharnois Power Syndicate and his contract was
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consequently assumed as an obligation of this new syndicate, and
if there had been no authorization and approval of the Board of
Syndicate Managers of the first syndicate, the contract made by
Sweezey personally with Sifton for the benetit of the original ¥
syndicate was approved by being taken over and assumed by the
new syndicate.

No minutes were kept as to any contracts, engagements or
arrangements made by either of the two syndicates and the fact
that no reference to the Sifton’s contract appears in the Minutes
of the Board of the Syndicate Managers of the first syndicate or
of the second, as pleaded by the defendant in warranty, cannot bhe
invoked as any evidence of a lack of a necessary approval. It is
in evidence that subsequent to Sifton’s death an arrangement
was made with Senator Hayden and his partner, whereby a con-
tingency fee of $50,000 was to be paid in addition to other fees,
which arrangement dces not appear in the minute-book of the
Beauharnois Power Syndicate. It is also in evidence that an
amount of approximately $10,000 was paid by the defendant in
warranty, in various amounts and at various times, to Sifton’s
widow. The explanation given the Court that this payment to
Mrs. Sifton was in the nature of a compassionate allowance
cannot be accepted. Payments of such a considerable amount
cannot be interpreted otherwise than as being payments in re-
cognition of an obligation, which obligation is that sued on by
the principal plaintiff. It would appear as though these pay-
ments to Mrs. Sifton had not been made to the person entitled
thereto and cannot be set off in compensation.

On the 31st October, 1929, the Beauharnois Power Syn-
dicate sold to the Beauharnois Power Corporation Limited, the
defendant in warranty, all its undertakings and assets of any
nature whatsoever (except unpaid balances due by syndicate
members) one of the considerations of the sale being the assump-
tion by the Beauharnois Power Corporation Limited of all lia-
bilities and cbligations of the syndicate (except its liabilities
and obligations to its members as such).

This sale of the 31st October, 1929, was contingent on the
performance and happening of certain things, the performance
and happening cof which was evidenced by a subsequent agree-
ment of the 17th December, 1929, between the Beauharnois Power
Syndicate and the Beauharnois Power Corporation Limited,
whereby payment of the purchase price, provided for in the agree-
ment of the 31st October, 1929, was acknowledged and whereby
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the Beauharnois Power Corporation Ltd undertook to pay all
the aforesaid liabilities and obligations of the syndicate which
had previously been assumed by it under the said agreement of
the 17th December, 1929,

SEEING that for the reasons above stated, the action of
the plaintiff in warranty against the defendant in warranty is
well founded and should be maintained.

DOTH DECLARE that the defendant in warranty was
obliged to intervene in the principal action brought by the prin-
cipal plaintiffs es-qual against the plaintiff in warranty and
DOTH CONDEMN the defendant in warranty to acquit and
indemnify the plaintiff in warranty, the defendant in the prin-
ciapl action, against the judgment hereinabove rendered against

him in the principal action in capital, interest and costs, and
DOTH also CONDEMN the defendant in warranty to pay the

~ costs of the action In warranty.

30

40

C. Gordon Mackinnon,

J. C. 8.
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MONTREAL, Tuesday, the nine day of June one thousand
nine hundred and thirty-six (1936).

PRESENT:

Sir MATHIAS TELLIER, Chief Justice of the Provinee
of Quebec,

The Honourable Mr. Justice Hall,
X3 X3 Bond’
¢ ¢ Galipeault,
‘ ‘ St-Germain.

20

No. 998.

ROBERT OLIVER SWEEZEY,
(Defendant in the Superior (C'ourt),

APPELLANT,
30 — & — .

HENRY A. SIFTON et al, ¢s qualité,
(Plaintiffs in the Superior Court),

RESPONDENTS.

No. 996.

BEAUHARNOIS POWER CORPORATION, LIMITED,
40 (Defendant in Warrantv in the Superior Court),

APPELLANT,
& —

ROBERT OLIVER SWEEZEY,
(Plaintiff in Warranty in the Superior Court),

RESPONDENT.
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THE COURT having heard the parties by their respective
Counsel upon the merits of the present appeals, examined the
record and proceedings in the Court below, and deliberated:

WHEREAS the respondents in their quality of Testa-
mentary Executors of the estate of the late Clifford Winfield
Burrows Sifton, claim from the appellant Robert Oliver Swee-
zey the sum of $50,000, with interest accrued thereon;

WHEREAS the said action is based on certain correspoun-
dence between the late Winfield Sifton and the appellant Swee-
zey, whereby the said Appellant Sweezev entered into the follow-
ing agreement, i.e.

‘Tt is further agreed between us that when our plans
have been passed and approved by Dominion Government
_we shall pay yvou (i.e. the said Sifton) the sum of Fifty
thousand dollars ($50,000).

Yours truly,
R. O. SWEEZEY.”
which letter was dated 15th October 1927,

WHEREAS the said Sifton died on the 13th June 1928,
and at that time no appreciable progress had been made towards
procuring the stipulated approval;

WHEREAS on the 8th March 1929 an Order in Council
was passed whereby a conditional approval of the plans in ques-
tion was given, subject, however, to twentv-eight conditions,
to he embodied in an agreement, the whole subject to the approval
of the Minister of Public Works;

WHEREAS a second Order in Council was passed on the
29nd June 1929 approving the form of the agreement embodying
the 28 conditions, subject to which such tentative approval had
been given, and subject, always, to the approval of the Minister

of Public Works;

CONSIDERING that it appears from the evidence of
record, both documentary and oral, that the said conditions were
not complied with, nor was the approval of the Minister of Public
Works ohtained ;
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CONSIDERING that the plans subsequently submitted on
the 22nd August 1930 were later withdrawn without having been
approved ;

CONSIDERING that by an Act of Parliament of Canada,
21-22 Geo. V. chapter 19 (assented to on the 3rd August 1931)
it wax declared in the preamble thereto as follows:

““And Whereas in the opinion of Parliament the
said company has not complied with all the terms and con-
ditions of the said amended Order in Council which are
also embodied in the said Agreement.”’

CONSIDERING that by the said Ac¢t of Parliament the
Orders in Council above referred to were annulled;

CONSIDERING that the agreement by the appellant Swee-
zey to pay to the late Winfield Sifton the said sum of $50,000
was contingent upon and subject to the approval of the said
Sweezey’s plans by the Dominion (Government;

CONSIDERING that even the qualified approval subject
to the observance of certain conditions and further approval, was
never confirmed, but on the contrary expressly withdrawn and
cancelled by reason of the failure to observe the conditions im-
posed, and this on the 3rd August 1931;

CONSIDERING that the said Sweezey withdrew from the
project on the 19th November 1931, and that even then no ap-
proval had been obtained;

CONSIDERING, also, the provisions of Articles 1668 and
1202 of the Civil Clode;

CONSIDERING that the respondents have failed to ‘es-
tablish the essential allegations of their Declaration;

CONSIDERING that there is error in the judgment ap-
pealed from, to wit, that rendered hy the Superior Court for the
District of Montreal on the fifteenth day of January, one thou-
sand nine hundred and ‘rhlrtv five (1935) maintaining the res-
pondents’ action;

DOTH MAINTAIN the present appeal of the appellant
Sweezey with costs against the respondents Henry A. Sifton et al,
es qualité;
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DOTH CANCEL and ANNUL the said judgment of the
Superior Court;

AND, proceeding to render the judgment that should have
been rendered,

DOTH DISMISS, with costs, the action of the said Henry
A. Sifton et al, es qualité.

(St-Germain, J., dizsenting).

And Whereas by an action in warranty directed against
the appellant Beanharnois Power Corporation, Limited, the said
Robert Oliver Sweezey (now respondent in the said action in
warranty before this Court) sought to hold the appellant, the
Beauharnois Power Corporation, Limited, liable to indemnify
him, the said Sweezey, in the event of his being condemned to
pay the said sum of $£50,000 and interest;

Whereas the appelant, Beauharnois Power Corporation,
Limited, contested the said action in warranty;

CONSIDERING that, for the reasons given in the prin-
¢ipal action herein, the said action in warranty is likewise un-
founded, and there is error in the said judgment of the Superior
C'ourt maintaining the said action in warranty;

DOTH MAINTAIN the appeal of Beauharnois Power
Corporation, Limited, with costs;

DOTH CANCEL and ANNUL the said judgment of the
Superior Court maintaining the said action in warranty;

AND, proceeding to render the judgment that should have
been rendered by the said Superior Court;

DOTH DISMISS the action in warranty, with costs
against the said Sweezey.

(St-Germain, J., dissenting).

W. L. Bond,
J.K.B.
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REASONS OF JUDGMENT R

of Hon.
Sir Mathias

NOTES DE L’HONORABLE JUGE SIR MATHIAS Telltex, J.0.
TELLIER, J.C.
10 _

Je partage Popinion de notre collegue M. le juge Bond.

C'ommue lui, et pour les raisons qu’il donne dans ses notes, je ferais

droit a 'appel du défendeur principal et a celui de la défende-

resse en garantie; et Je rejetterais tant 'action prinecipale que
P’action en garantie, le tout avec dépens.

(Signé) Sir M. Tellier,
J.C.B.R.

20

No. 21b

No. 21b
Reasons

NOTES OF THE HONOURABLE MR. JUSTICE HALL  §fHon Mr.
The contract which forms the basis of this action is found
in a series of letters exchanged between Appellant and the late
Clifford Winfield Sifton, the ultimate agreement heing effect-
ively reproduced in those of Oct. 15th, 1927 (Exh. P.4, p. 175),
30 and of Oct. 17th, 1927, (Exh. P.5, p. 176), which read as fol-

lows :—
“\W. B. Sifton, Esq.,
Mallorytown, Ont.
“Dear Sir:—
I apologize to vou for the delay in writing vou, as [
40 promise I would some time ago.

This letter is to confirm our conversation in which
I agreed to pay you Five thousand Dollars as a retaining
fee, in connection with the St. Lawrence and Beauharnois
Power situation, which amount has already been sent vou.

It is agreed between us that we pay you One Hun-
dred Dollars a day and expenses (when employed away
from your home) for such time as we may require your
services as our work and efforts proceed.
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Tt is further agreed hetween us that when our plans ™ Gourt of
have been passed and approved by Dominion Government =P&EPene
with the aid of your counsel and efforts, we shall pay vou reasons
the sum of Fifty Thousand Dollars (£30,000). Fussice Hail

{continued}

Yours truly,

10
“R.O. Sweezey”
“R. O. Sweezey,
136 St. James St.
Montreal.
Dear Bob,
I beg to acknowledge vour letter of Oct. 15 confirm-
mg arrangement hetween us, and agree and approve same
20 as stated by vou.
I think yvour last paragraph is slightly ambiguous. It
12 of course understood that T shall use my bhest endeavors
on your behalf, and <hall act subject to vr. instructions.
Having done so. my understanding is that upon the plans
being passed and approved hy the Dominion (ovt. the ad-
ditional fee of $50,000 shall hecome due and payable to me.
I don’t think it will he possible now or hereafter to produce
20 evidence that such passing of plans will hbe due to the ‘““aid

4(

of counsel and efforts”” from any particular person. I think
therefore that it would clarify our understanding if this
phrase were eliminated.

Yrs. Tlv,
(Sed)“W. B8 v

It appears from the evidence that the Appellant has formed

) & very high opinion of Mr. Sifton’s abhility, and experience in

negotiating with the Federal authorities for the grant of conces-

sions for the development of water powers within their control,

and desired to secure his personal participation in the application

he (the Appellant) proposed to make on behalf of a Syndicate,
for the exploitation of the Beauharnois site.

It is obvious that the contract is one by which, in consi-
deration of the payments agreed upon, the late Mr. Sifton was
to devote his personal attention to the Appellant’s interests in
this connection.
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He himself expresses this understanding in clear and un-
mistakable terms:—

“I shall use my best endeavours on vour behalf, and shall
“act subject to yvour instructions.”’

For his actual participation, Mr. Sifton was to receive,
and did receive, his full fee of $100. a day and expenses. The
present action has reference only to the contingent fee of $50,000.

The condition precedent to this claim is stated by Mr.
Sifton as follows :—
“*Having done so’” — (that i, having used his best endea-
vors and having acted subject to the Appellant’s instrue-
tions) — ““my understanding is that, upon the plans being
passed and approved by the Dominion Government the
additional fee of $50,000. shall became due and payable to
me.”’

Mr. Sifton’s object in thus clarifving the understanding,
was to obviate the possibility of it being contended that the ap-
proval of the plans had not heen secured by his ““aid, counsel and
efforts™.

While, however, it was definitely agreed that the con-
tingent fee would hecome due to Mr. Sifton <o soon as the
Government’s approval of the plans was obtained, whatever the
particular persuasions that may have induced the approval, never-
theless, he still remained under the obligation of continuing to
“use his best endeavours and to act subject to instructions”
until the approval was formally granted.

The preliminary application was lodged with the Federal
authorities in January, 1928, but that step did not, in my opinion,
relieve Mr. Siftor: from the obligation to continue to use his best
endeavors. Indeed, it would appear to be obvious that, if Mr.
Sifton’s knowledge and experience were of any value at all, his
subsequent direction of the negotiations were of paramount im-
portance.

Unfortunately, Mr. Sifton died on the 13th June, 1928,
long before any approval was obtained. So dependent was the
Appellant on further expert advice and assistance that he se-
cured the services of Senator Hayvdon, in consideration of the
same contingent fee.
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I conclude, therefore, that the contract was terminated by
Mr. Sifton’s death. He had, during his lifetime, received on ac-
count of services actually rendered, and expenses, the substantial
sum of $19,314. for eight months’ work, but, as he was no longer
able to continue to use his best endeavors and act subject to
instructions, neither he, nor his Estate, became entitled to the
contingent fee, ¢ven had the Government’s approval been ulti-
mately secured.

But, as a matter of fact, approval of the plans, was never
finally secured.

It is contended by the Respondents that all that was re-
quired was a general approval, in principle of the scheme, and
that the carrying out of the qualifying conditions insisted upon
by the Government was the sole concern of the Appellant and

his associates.

Such a theory is directly negatived hy the express terms
of Mr. Sifton’s letter. What was to he secured was the ““passing
of the plans™ as well as the approval of the schene.

It is not difficudt to recognize that, while general approval
of the scheme might have been obtained, the conditions imposed
might have made it impracticable or impossible for the appli-
cants to submit plans which would be passed.

The actual passing of the plans was, therefore, one of the
essential conditions of the contract, on which depended Mr. Sif-
ton’s right to the contingent fee.

The Order-in-Council (P.C. 422) Mareh 8th, 1929, ap-

. . . . : . ] !

proved the scheme in prineciple, but imposed many conditions;
in particular:—

(11)*“The Company shall not commence the construction of the
works until detailed plans of construction and all neces-
sary information respecting the said works have heen sub-
mitted to and approved by the Minister, provided that such
plans and information shall be submitted within one vear.”’

The Order-in-Clouncil concludes:—

““The said approval to take effect only after an agreement
incorporating the conditions enumerated above and sa-
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tistactory to the Minister of Public Works of Canada has
been executed between the Beauharnois Light, Heat &
Power Company and His Majesty the King, as represented
by the said Minister.”’

It is obvious, therefore, that the approval was dependent
upon the submission to the Minister of Public Works, and the
approval by him of the detailed plans of construection.

The Deputy Minister (Hunter p. 84) asserts the plans
were never approved.

Order-in-Couneil P.('. 1081, 22nd June. 1929, merely re-
cords that the agreement incorporating the conditions of appro-
val had been concluded, but, the final approval of the execution
of the scheme was still dependent upon the Minister’s approval
of the detailed plans.

I concur, therefore, with Mr. Justice Bond, in the opinion
that Mr. Sifton never became entitled to the contingent fee.

After the Parliamentary investigation, which resulted in
the revocation of the Orders-in-Council, and the ousting of the
Appellant and his associates from all participation in the
Beauharnois development, the Respondents made a claim on the
Appellant for the contingent fee, in reply to which he wrote as
follows :—

“Mr. Clifford Sifton,
Executor Estate Winfield Sifton,
“Dear Sir:—

In consideration of the executors’ undertaking not
to press this matter for six months from today, I hereby
acknowledge that T owed Winfield Sifton at his death, sub-
Ject only to approval of Beaubarnois Plans at Ottawa, the
sum of fifty thousand dollars, this being an undertaking I
made in connection with Beauharnois Syndicate whose

assets and liahilities were assumed by Beauharnois Power
Corpn. Ltd.

Yours truly,

“R. O. Sweezey”’
Record p. 272—Plaintiff’s Exh. P-8)”
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It is now argued that this constitutes a categorical admis-
sion of Hability, which overrides any possible legal qualification
based upon a strict interpretation of the contract.

3

An admission is defined by Warton as ** a concession of

certain facts by an opponent’’.
Fuzier-Herman (Rep. Vo. Aveu. No. 11 et seq.) writes:—

“L’aveu ne pouvant porter que sur un fait, il s’en suit que
les déelarations d’une partie concernant les regles de droit
applicables a la décision de la cause ne constituent pas des
aveux. Cesx déclarations ne lient pas le juge, qui reste mai-
tre de juger ce point de droit en =ens contraire.”’

In the present instance, it appears to me that the Appel-
lant’s letter above quoted, amounts to nothing more than an ad-
mission of the contract itself, which leaves the interpretation of
the contract to the Court.

What he says is:— 1 owed Winfield Sifton at his death,
subject only to approval of the Beauharnois plans at Ottawa, the
sum of fifty thousand dollars.”

The plans, however narrow or restricted an interpretation
be given to that word, had certainly not heen approved at that
time. Had no further negotiations heen necessary, had there been
no further occasion for Mr. Sifton’s intervention, and had the
approval been secured shortly thereafter, doubtless, the admission
would have been effective as an acknowledgment that the condi-
tion upon which rested the payvment of the conditional fee had
been fulfilled.

But the context clearly discloses that such was not the fact.
At the time of Sifton’s death, the Appellant owed him a con-
tingent fee, but as, since his death, Sifton was unable to discharge
his obligations of personal service, on which the contingent fee
was conditioned. and since the other condition, the approval of
the plans, was not fulfilled, the conditional debt lapsed, and when
the action was instituted, the Appellant no longer owed the con-
tingent fee.

I, therefore, concur with Mr. Justice Bond in the opinion
that the appeal should be allowed, and that the Respondent’s ac-
tion should be dismissed; the whole with costs.

It follows that the appeal of the Beauharnois Power Cor-
poration should also be maintained, and that the Respondent
Sweezey’s action in warranty should also be dismissed, with costs.

June 2nd, 1936.
(Signed) A. Rives Hall,

J.C.K.B.
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No. 21¢

NOTES OF THE HONOURABLE MR. JUSTICE BOND

This is an appeal by the defendant in the Superior Court,
as also by the Defendant in Warranty in the Superior Court,
from a judgment rendered on the 15th January 1935 (MacKin-
non, J.,) maintaining the prineipal action and also the action in
warranty.

The plaintiffs in their quality of testamentry executors of
the late Clifford Winfield Burrows Sifton claimed from the de-
fendant Robert O. Sweezey the sum of $50,000. together with
$3972.60 interest acerued thereon to the date of the action, and in
support of their c¢laim relied upon a lease of the services of
Winfield Sifton evidenced by six letters, being Exhibits P-2 to
P-T inelusive.

The principal defendant contested this action denying the
construction placed upon the letters by the plaintiffs, now res-
pondents, and denying any liahility thereunder. He also pleaded
that if any liability was created thereby it was to the knowledge
of Sifton that such liahility was ineurred for and on behalf of a
Syndicate whose liahilities were subsequently assumed by Beau-
harnois Power Corporation, Limited, the other appellant herein,
and the appellant Sweezev accordingly called the said corpora-
tion in by an action in warranty.

The appellant Beauharnoizs Power Corporation Limited
as defendant in warranty did not take up the cause of the appel-
lant Sweezey, but on the contrary contested it.

The learned trial judge found that Sweezey was liable to
the respondents, both personally and also as a member of the
syndicate for which he was acting, and he also held that the
appellant corporation had assumed the liabilities of the syndicate.
He accordingly condemned Sweezey in the principal action for
the amount claimed, and also condemmned the appellant corpora-
tion to indemnify Sweezey in the amount of such principal con-
demnation.

From this judgment both Sweezey and the Beauharnois
Power Corporation appeal.
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During the relevant times, Mr. Sweezey was a Civil En-
gneer and also a Finanecier, and carried on business under the
firm name and style of Newman, Sweezey & Company, Invest-
ment Bankers”’.

It appears from the evidence that in the year 1927 Swee-
zey was actively engaged in a plan to develop hydro electrie
power at Beauharnois, and he had secured the control of all issued
shares of the company known as the ¢ Beauharnois Light Heat
& Power Company™ (Record pp. 52, 138 and 139). Sweezey had
also formed a syndicate in connection therewith, the syndicate
managers being Sweezey, Newman, Griffith and Steele, — the
first three being partners in the firm of Newman, Sweezey &
Company (Record p. 50). There was a fifth manager, Mr. Wil-
Ham Robert, but he resigned at the first meeting. (Record p. 53)

In addition to this, a company named the Marquette In-
vestment Corporation was organized, —

“  for the sole purpose of holding the assets of the syn-
dicate, in order that the syndicate might have a corporate
trustee to hold its assets, to be the depositary of its eash,
and to enter into such relations with the public generally
as might require a corporate organization as opposed to 2
svudicate organization.”” (Record p. 51)

— These assets above referred to included all the issued shares
of the Beauharnois Light Heat & Power Company (Exhibit
P.W.1, Record p. 139, as well as other assets acquired from the
Robert family.

Largely in view of the provisions of the Navigable Waters’
Protection Act (R.S.C. 1927 ch. 140), the approval of the Domi-
nion Government was required before the proposed diversion of
water from the River St. Lawrence between Lake St. Francis and
Lake St. Louis could be proceeded with. This is a section of the
River St. Lawrence about 1414 miles apart, and where there ix
a fall of 83 feet (Record p. 222).

Sweezey had been informed that Sifton had acquired con-
siderable experience in piloting an application of this nature
through departmental and governmental channels at Ottawa in
connection with the Georgian Bay (‘anal, and he decided to ap-
proach Sifton with a view to engaging his services on behalf of
the Beauharnois project.
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On the 6th September 1927, Sweezey wrote to Sifton as
follows:
Letterhead of

NEWNMAN, SWEEZEY & (COMPANY, LIMITED
Investment Bankers
136 St. James Street,
10
Montreal, 6th September, 1927.
W. B. Sifton, Esq.,
Mallorytown, Ont.

My dear Wynn —

This introduces Hugh B. Griffith, who is the Secre-
tary of our Power Syndicate, and also a partner in our
20 firm. Hg is very familigr with all _the details of' the Power
proposition, and is calling on you in case there is anything
vou might discuss to advantage at this time, and also in
case you are unable to come to Montreal.

With best regards, 1 am,
Yours sincerely

R. 0. SWEEZEY
30 ROS.HMK.

(Plaintiff’s Exhibit P-2, Record p. 173).

Mr. Griffith, who was introduced by this letter, called
upon Mr. Sifton at his home near Brockville, Ontario, and pro-
duced his letter of introduction; and Mr. Griffith relates what
occurred on that occasion:

“Q. What was the substance of your interview with him?
40 A. We had a general discussion about the purpose for
which our Syndicate had been formed, the work which
would have to be done before the Beauharnois project
could be proceeded with, and the various steps, of a
legal, financial and engineering nature, which would
have to be taken.

I suggested to him that the experience he had
gained in an attempt to promote the Georgian Bay
Canal Company might be of some value to us. He had
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the same opinion, and professed himself to be willing
to work for the Syndicate and I specifically recall some
conversation with him in respect to the financial or-
ganization which our group had — as to whether it was
a corporate entity, or whether it was an incorporation,
and, more particularly, as to what the personnel of
the group. I think Mr. Sifton wished to be reassured
of the fact that there were people of substance hehind
it, so that he would be working for a capable organiza-
tion.

At that time was anything conclusive arrived at with
regard to a bargain as to his reward, or anything of
that kind ?

Not by me.

Did he express himself as being satisfied to accept a
retainer from the Syndicate ?

He expressed his complete willingness to work for us.
The terms on which he was to be retained were some-
thing he preferred to discuss with Mr. Sweezey.

Did you explain to him on that occasion the nature of
the organization, including the Marquette Investment

Syndicate ?

Yes.

And, the Beauharnois Syndicate ?
Yes.

You then returned to Montreal ?
Yes.

What was the next development? Did anything hap-
pen between that and the next time you saw Mr. Sif-
ton? I mean, to your personal knowledge. Did yon
return and confer with Mr. Sweezey, or other managers
of the syndicate, or what did you do?

I reported to Mr. Sweezey, and possibly to other man-
agers of the Syndicate, that Mr. Sifton was available
to work for us, and that T would recommend he should
be retained. '

Do you remember what was the next development in
the relationship between the Syndicate and Mr. Sif-
ton ?

As I recall it, Mr. Sifton started to work for the Syn-
dicate forthwith — possibly within a day or two, al-
though itwassome days, and possibly weeks later, be-
fore he and Mr. Sweezey came to a final agreement as
to the precise retainership.
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> From then on he gave a very substantial part of
his time to the interest of the Syndicate.”’

(Record pp. 53 & 54)

On the 28th September 1927, Sweezey wrote to Sifton as
10 follows:
¢ Letterhead of

R. O. SWEEZEY, (B.Sc.,, ML.E.I.C.)
Consulting Engineer,
136 St. James Street

Montreal, 28th Sept., 1927.

W. B. Sifton Esq.,

20 Mallorytown, Ont.

My dear Wynn —

I am sorry I have been away for a few days and

delayed in sending you the letter I promised.

As T am somewhat in a hurry at the moment and as
the letter will take a little thinking over, I am just sending
you the cheque for $5,000 in the meantime for your retain-

30 ing services, and when I come back to town in two or three
days I will write the other letter.

I am obliged to you for your memorandum, which
came duly to hand, and I am very well pleased with the
progress you are making.

It is likely I shall be in Ottawa tomorrow and may
seize the opportunity to have a talk with the Senator.

40 Yours very truly

R.O0. SWEEZEY 7
ROS.HMK.

(Record p. 174).

Again, on the 15th October, 1927, Sweezey wrote to Sifton
as follows:
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“ NEWMAN, SWEEZEY & COMPANY LIMITED
Investment Bankers,
136 St. James Street

Montreal, 15th Oct. 1927.
W. B. Sifton Esq.,
Mallorytown, Ont.

Dear Sir:

I apologise to you for the delay in writing you, as I
promised I would some time ago.

This letter is to confirm our conversation in which
I agreed to pay vou Five Thousand Dollars as a retaining
fee, in connection with the St. Lawrence and Beauharnois
Power situation, which amount has already been sent you.

It is agreed between us that we pay you One Hun-
dred Dollars a day and expenses (when employed away
from your home) for such time as we may require your
services as our work and efforts proceed.

It is further agreed between us that when our plans
have been passed and approved by Dominion Government
with the aid of your counsel and efforts, we shall pay you
the sum of Fifty Thousand Dollars ($50,000.).

Yours truly,

R. O. SWEEZEY. ”
(Record p. 175).

While this letter was satisfactory in the main to Sifton,
he was prompt to seize upon what might prove to be a catch in it,
and accordingly on the 17th Octoher Sifton wrote to Sweezey as
follows:

“ Letterhead of

WINFIELD B. STIFTON
Assiniboine Lodge
Mallorytown,

Telephone & Telegraphs Oct. 17/27
Brockville, Ont.
R. O. Sweezey, Esq.,
136 St. James St.,
Montreal.

Dear Bob,
I beg to acknowledge your letter of Oct. 15th con-
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firming arrangement between us, and agree and approve
same as stated by you.

I think your last paragraph is slightly ambiguous.
It is of course understood that I shall use my best endea-
vours on your behalf, and shall act subject to your instrue-
10 tions. Having done so, my understanding is that upon the
plans being passed and approved by the Dominion Govt.
the additional fee of $50,000, shall become due and payable
to me. I don’t think it will be possible now or hereafter to
produce evidence that such passing of plans will be due to
the ‘‘aid of counsel and efforts’’ from any particular per-
son. I think therefore that it would clarify our understand-
ing if this phrase were eliminated.

Yrs. Tly.

20
(sgd) “W.B. S8.”
(Record p. 176).

To this letter Sweezey replied on the 19th October as
follows:

“ NEWMAN, SWEEZEY & COMPANY, LIMITED
Investment Bankers
136 St. James Street

30
Montreal, 19th Oct. 1927.
W. B. Sifton Esq.,
Mallorytown, Ont.
Dear Sir —
I have your letter of October 17th, which for pur-
pose of clearer understanding I quote herewith:—
40 “TIt is, of course, understood that T shall use by best

endeavours on your behalf, and shall act subject to your
instructions. Having done so, my understanding is that
upon the plans being passed and approved by the Dominion
Government, the additional fee of $50,000 shall become due
and payable to me. T do not think it will be possible now or
hereafter to produce evidence that such passing of plans
will be due to the aid of Counsel and efforts from any par-
ticular person. I think therefore it would clarify our un-
derstanding if this phrase were eliminated.”
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I fully agree with your views as expressed in the
above, and for this reason it clarifies my letter to you of
the 15th instant.

Yours faithfully,
ROS.HMK. R. 0. SWEEZEY 7
(Record p. 177).
On the 23rd October Sifton replied as follows:—

Lodge Oct 23/27
““Dear Bob, '

Many thanks for yr. letter of Oect. 19th with which
I am now in complete agreement.

Yrs. Tly,
“W. B. 8.”
(Record p. 178).

Sifton admittedly appears to have thereafter busied him-
self about something, but it does not appear from the evidence
just what he did. He submitted expense accounts from time to
time showing visits to Ottawa, Montreal, Toronto and New York.
These accounts were all sent to Mr. Hugh B. Griffith, to whom
T have already referred, and who was the Secretary-Treasurer
of the Marquette Investment Corporation, which, as T have al-
ready pointed out, was formed for the sole purpose of the Beau-
harnois Syndicate. Examples of these expense accounts and per
diem fees thus sent to Mr. Griffith, can be found in Exhibit
P.W-8 (at pages 178, 179, 180, 181, 182, 183, 184, 187 & 265 of the
Record) and these accounts were all paid by the Marquette In-
vestment Corporation. (Record pp. 59 & 265).

The $5,000 retaining fee which Sweezey sent to Sifton was
repaid to Sweezey by the Marquette Investment Corporation,
(Record pp. 18, 19 & 48) ; and it may be recalled that Sifton was
neither a member of the Bar at that time nor a (Civil Engineer.

There does not seem to me to be any possible doubt that Sif-
ton knew who he was working for, seeing that he know where to
send his bills, and that he was paid by cheques of the Marquette
Investment Corporation—otherwise the Beauharnois Syndicate.
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Reference may also be had, at this point, to the evidence to that
effect of Griffith (Record p. 53) Sweezey (pp. 67 et seq.) and
Moyer (p. 72).

I merely mention this in passing, for in the view I take
of the matter (as will appear later) I do not consider it. of much
importance.

In any event, the present action is clearly directed against
Sweezey personally, on the strength of his letters and not as a
member of an unincorporated Syndicate.

On the 13th June 1928 Winfield Sifton died. During the
period of about eight months that had elapsed since his engage-
ment, Sifton had himself drawn from the Marquette Investment
Corporation $19,314 and his executors after his death obtained
a further sum of $10,094 as compensation for his activities —
whatever they were — up to the time of his death (Record pp. 265
& 266). Subsequently, his widow received from the other appel-
lant, the Beauharnois Power ('orporation Limited (Record p. 60)
a sum of $10,100, which is somewhat engagingly deseribed as a
““compassionate allowance’. (Record p. 61)

At this time no appreciable progress had been made in the
plans of Mr. Sweezey opr the Beauharnois Syndicate. The evi-
dence of Mr. Clare Moyer, a member of the Ontario Bar, is illu-
minating on this point,

“Q. I understand you were personally acquainted with
the late Winfield Sifton, whose name has been cons-
tantly referred to during this trial 2

I was.

‘When did you first come into contact with him in con-
nection with the Beauharnois project ?

In the month of January 1928. 1 think it was during
the first week of January.

In what circumstances?

He approached me, in Ottawa.

Where were you in Ottawa at the time?

Actually T saw him in the Chateau Laurier, I was living
in Ottawa.

> o

PO L

He told me that he had some time previously
been retained by a group or Syndicate of Montreal
gentlemen who were interested in developing a power
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project at Beauharnois, and he said he had recommend-
ed to this group that they might usefully retain me. He
asked me if T was interested, and I told him I was.

XXXXXXX

From then on what opportunity had you for contact
with the late Mr. Winfield Sifton ?

We were in very close contact from the month of Janu-
ary 1928, up to the time of his death, on June 13th. As
a matter of fact I was with him when he died, and 1
was with him, not continuously but frequently, during
the interval.

XXXXXXX

And, from then on, so long as Mr. Sifton’s health per-
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mitted, you and he were associated in furthering the

plans of this Syndicate?

Yes.

And did you carry on after his death?
I did.

XXXXXXX

Was your relation with the Syndicate practically the
same as Mr. Sifton’s?

Practically identical, except to the amount of retainer,
and so on.

Were your payments made in the same form, by
cheques from the Marquette Corporation?

Yes.

Through your association with Mr. Sifton, do you know
how far the work had proceeded towards securing the
approval of the Dominion Government to the plans of
the Syndicate and its successors at the date of Mr.
Sifton’s death ?

I think it would be very difficult for anyone to esti-
mate the progress in terms of percentages, or on any
other basis, but it certainly had not progressed to be
appreciable in such a way that it might have been
measured in terms of achievement of success.”’

. bp. 72,73 & T4).



— 118 —

So, also, Mr. James B. Hunter, the Deputy Minister of ™ Gous o
Public Works, examined in this connection, testified as follows: ¥"&2®
No. 21¢
Reasons

“Q. Before this matter could be submitted to the Gover- Jumis Besd

nor in Council, it would have had to be considered by (continved
your Department, would it not ?
10 A. Yes.
Q. And the application was lodged in your Department,
and would primarily pass through your Department?
A. Correct.
Q. Can you tell us whether any substantial progress had
been made upon that application prior to the month of
June, 19287
A. The first real action on the application was in De-
cember, 1928, when the reference was made to the
Justice Department to know whether our Department
20 would have the authority to deal with the application
under the Navigable Waters Act.
Up to that time the matter had been pressed ?
So far as the official end of the Department was con-
cerned, there had not been very much aectivity.
Q. And it was really in December 1928, or January 1929,
after you received the opinion of the Department of
Justice to the effect that vou could handle the matter,
rather than having it done by Act of Parliament, thar
you started upon it ?
Yes.
So, I do not suppose vou did much work with the late
Mr. Winfield Sifton on that application ?
A. T never saw him at all in connection with that appli-
cation.”

&

30

<

(Record p. 82).

The Civil Code dealing with contract of lease or hire of
personal service says, —

10 1668. 1t is terminated by the death of the party hired
or his becoming, without fault, unable to perform the
services agreed upon ...

Again, the Civil Code says, —
1202. When the performance of an obligation to do

has become impossible without any act or fault of the
debtor and before he is in default, the obligation is ex-
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tinguished and both parties are liberated; but if the
obligation be beneficially performed in part, the cre-
ditor is bound to the extent of the benefit actually re-
ceived by him.

No claim, here, is made for a quantum merut — payment
of the full amount alone is claimed.

The respondents invoke the terms of the contract con-
tained in the letters upon which they rely, to show that Winfield
Sifton was not obliged to prove that his efforts were the cause
of the plans being approved. I think there is no room for doubt
on this point. But his personal services to that end were the
consideration of the stipulated payments, and this consideration
ceased with his death. He was no longer able to carry out his
share of the bargain. So much was this so that, after the death
of Sifton, Sweezey retained the services of Senator Haydon’s
firm to do the same work, aud with the same contingent fee of
$50,000 dangling before them. (Record p. 245). Moreover, the
approval of the plans was the condition upon which Sifton’s right
to the $50,000 depended. Neither during his lifetime, nor after,
were these plans approved.

Let us look at the established facts in this connection. The
respondents point to the two Orders-in-Counecil, and claim that
they establish such a proof. The first Order-in-Council is
Number 422 dated 8th March 1929 (Record p. 190), some nine
months after Sifton’s death. By the very terms of this Order-in-
C'ouncil it was purely tentative or conditional.

Approval was granted subject to 28 conditions,—

¢ After a careful examination of all the points
raised at the hearing held in connection with the ap-
plication, as amended, the Minister reports that the
approval of the plans and site of the proposed works
can be recommended, subject to the following regu-
lations and conditions:”’

(Record pp. 200 & 201).
There then follows the 28 conditions. These were to be

embodied in an agreement, and to be subject to the approval of
the Minister of Public Works.
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Condition Number 11 (Record p. 203) reads as follows:

‘e The Company shall not commence the con-
struction of the works until detailed plans of construc-
tion and all necessary information respecting the said
works have been submitted to and approved of by the
Minister, provided that such plans and information
shall be submitted within one year.”

Condition Number 12 (Record p. 204) is as follows:

“ No work in the St. Lawrence River shall be
undertaken until a programme of construction shall
have been submitted to and approved by the Minister.””

(‘ondition Number 28 (Record p. 208) is as follows:

t It is clearly stipulated and understood that
nothing is hereby granted except approval of the pro-
posed works under the provisions of the Navigable
Waters’ Protection Act upon and subject to these con-
ditions.”’

All these conditions were aceepted in advance (Record, p.
196).

The second Order-in-Council, Number 1081, dated 22nd
June 1929 (Record p. 209) merely approved the form of the agree-
ment.

But these conditions were not complied with, and the ap-
proval that was granted was subject to compliance with such
conditions.

The Special Committee of the House of Commons ap-
pointed to investigate the Beauharnois Power Project, in its re-
port dated 28th July 1931 (Record p. 221), expressly found that
these conditions had not been complied with. Paragraph 22 of
this report (Record p. 229) is as follows:

¢ Subsequently on the 29th July 1929, modified plans
were submitted to the Department of Public Works by the
Company, and for these there were on the 22nd August,
1930, certain other plans substituted. None of these has as
vet received the approval of the Minister of Public Works,
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although the Chief Engineer of the Department has re-
commended them for approval. Plans submitted on the 22nd
August 1930, did include plans for the remedial works,
but such plans were subsequently withdrawn and as the
matter now stands there is not before tlie Department for
approval any plan or plans of these remedial works.”’

Again, the (‘fommittee by paragraph 3 of Section 6 of its

report, ¢ Authority for Counstruction Work”’, declared as follows:

(Record p. 238),—

¢ The work as it is being carried out is not in ac-

cordance with the plans referred to in this Order-in-Coun-
cil in certain important respects 7’

20 (and there follows, then, an indication in connection therewith).

40

Paragraph 4 is to the following effect:
‘ The remedial works shown on the original plans
have not been approved either by Order-in-Council or by
the Minister.”’

and again, by paragraph 7 (Record p. 239 )the Committee reports
as follows:

13

Your Committee finds as a fact that the work of
construction is proceeding according to plans which have
not received the approval of the Governor in Council or of
the Minister of Public Works.”

The evidence of Mr. JAMES B. HUNTER, the Deputy

Minister, is to the same effect (Record p. 79),—

“Q. We now come to the condition in the Order-in-Coun-
cil Number 422 which required further approval of
plans. Were further plans submitted 2

Yes, further plans were submitted in July 1929.
Were those ever approved?

No, those were not approved, and were subsequently
withdrawn; and others submitted in August 1930.
And were those plans ever approved ?

No, those plans were never approved — that is by the
Department of Publiec Works.

PO POP
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The next event, in order of time, was the famous Beau-
harnois Enquiry, was it not?

Yes, that came on in June 1931.

Prior to that Enquiry there had been no approval of
any of the plans?

No. The Minister had approved of no plans up to that
time.”’

> ©F €

And again, the same witness (at page 84) testified as fol-
lows:

“Q. So far as your Department was concerned, or any-
thing proceeding through the Department of Public
Works, the plans were never approved ?

A. No. This order made it conditional upon the plans
being approved by the Minister of Public Works, and
he never gave approval of any plans.”

But there is still more to be said on this subject. By an
Act of Parliament, 21-22 Geo. V, chap. 19 (assented to on the
3rd August 1931) the Order-in-C'ouncil Number 422, as amended
by Order-in-Council Number 1081 (both of which I have re-
ferred to )and the agreement referred to in such Orders-in-Coun-
c¢il, were formally annulled ; and the preamble to the Act contains
the following:

¢ And whereas in the opinion of Parliament the said
company has not complied with all the terms and condi-
tions of the said amended Order-in-Clouncil which are also
embodied in said Agreement.”’

This Act came into forece upon its proclamation on the 1st
March 1932 (Canada Gazette, Volume 65, page 2416) and this
was nearly four years after the death of Sifton.

In the light of the foregoing, I find it impossible to agree
with the respondents that ‘“‘our plans have been passed and ap-
proved by the Dominion Government’’, which was the condition
upon which depended the payment by Sweezey to Sifton of the
sum of $50,000.

There remains yet, however, to be considered one further
letter written by Sweezey on the 11th June 1932 (Record p. 272),
and upon which the respondents lay great stress as constituting
an admission of liability by Sweezey.
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It appears that in April 1932, Mr. Clifford Sifton, one of ™ Geuror

the executors, in “‘digging through the record of Winfield’s Es- ®R&ZBee
tate” came across the original correspondence above referred to ressons
between Sweezey and Sifton, and thereupon he began to press Sustics Bond
Mr. Sweezey for the payment of the $50,000. now in question ¢ed
(Record pp. 269 & 270),
10 '
On the 13th May, 1932, Sweezey wrote to Mr. Sifton as

follows (Exhibit P-14, Record p. 271):

BEAUHARNOIS POWER CCORPORATION

LIMITED
University Tower
Montreal
13th May 1932.
(lifford Sifton, Esq.,
20 Messrs. Plaxton, Sifton & Co.,
(anada Permanent Building,
Bay & Adelaide Sts.,
Toronto 2, (Canada.

My dear Mr. Sifton:
Re: W, B. Sifton Estate.

I have your letter of the 12th May, and regret that
I was unable to see vou in Toronto the day I attended the
30 enquiry. As there was a meeting of the Beauharnois Com-
mittee in Ottawa the same night, T had to hustle away on
the afternoon train.

I may say that the present situation in which the
Beauharnois Company finds itself, has left me without any
capital whatsoever, and unless the Company is reorganized
on a basis in accordance with my ideas, I shall be left with
nothing. On the other hand T am hoping to get back into

40 the saddle to carry the enterprise through to its proper
conclusion, and had been counting on this happening long
before the present date, at which time I had in mind making
some arrangement with Mrs. W. B. Sifton, whereby the
Company would carry on with her by allowing a certain
income on a basis similar to the one which was operative
about a year ago.

If you can leave the matter in abeyance until such
time as I am in authority, I believe that an arrangement
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satisfactory to Mrs. Sifton and yourself may be brought ™ Cou o
ab Out King’s Bench
No..—2.lc
Reasons

My getting back into the picture of course is depen- Fusics Bosa

dent upon several factors, in all of which T am exerting (¢ontneed)
myself to the utmost, but meanwhile it is desirable that this
information be treated as confidential.

If T should be in Toronto soon, I shall then remain
over to talk with you, otherwise, if you find it convenient to
be in Montreal at any time, please give me a call.

Yours very truly,

R. 0. SWEEZEY.
Received May 14-1932
Plaxton, Sifton & Co.

The executors, however, appear to have been anxious to
press the matter, and finally, on the 11th June 1932, Sweezey
wrote to Mr. Clifford Sifton the following letter (Plaintiff’s Ex-
hibit P-8, Record p. 272):

June 11th 1932,

Mr. Clifford Sifton,

Executor Estate Winfield Sifton.

Dear Sir,

In consideration of the executors’ undertaking not
to press this matter for six months from today, I hereby
acknowledge that T owed Winfield Sifton at his death,
subject only to approval of Beauharnois plans at Ottawa,
the sum of fifty thousand dollars, this heing an under-
taking I made in connection with Beauharnois Syndicate
vhose assests and liabilities were assumed by Beauharnois
Power Corpn. Ltd.

Yours truly,

R. O. SWEEZEY

It is contended by the respondents that this is a complete
admission on the part of Sweezey of his indebtedness to Sifton’s
Estate. T am, however, far from sharing this view. As matters
then stood, Sweezey was undoubtedly anxious to avoid further
complications in the way of law suits. The letter, itself, however,
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in my opinion, is merely a re-statement of the original letter of
the 15th October 1927, as modified by the letter of the 19th Oc-
tober 1927.

Sweezey acknowledged that at the time of Winfield Sif-
ton’s death he was indebted to him in the sum of $50,000 provided
the Beauharnois plans were approved at Ottawa, and this proviso
lies at the bottom of the whole matter. As I have attempted to
show, Sweezey’s plans were never approved, and such qualified
approval as had been obtained was annulled for non-compliance
with the conditions upon which such qualified approval had been
given. To my mind, this last mentioned letter adds nothing to the
claim against Sweezey, and, more — appears to have been written
by Sweezey partly with a view to shifting any respounsibility ou
his part to the shoulders of the Beauharnois Corporation, Li-
mited. But Sweezey had severed his connection with the Beau-
harnois Power Corporation some seven months before, namely,
on the 19th November 1931. (Record p. 35).

On the whole, T reach the conclusion that the agreement to
pay Sifton $50,000 was clearly subject to the approval by the
Government of Canada of Sweezey’s plans; and T further reach
the conclusion, from the evidence, that such approval of Sweezey’s
plans was never obtained, either with or without the assistance
of Sifton. No doubt subsequent plans by those who succeeded
Sweezey received sanction, as is evidenced by the Plant now in
operation. But that appears to me to have no bearing upon the
contract between Sifton and Sweezey, and, consequently, 1 should
say that in assuming the liabilities of the Beauharnois Power
Syndicate, the Appellant the Beauharnois Power Corporation,
Limited, assumed no responsibility to the present respondents
inasmuch as it did not constitute a liability.

I would accordingly MAINTAIN the appeal of the Ap-
pellant Sweezey, with costs, and DISMISS the action of the
Respondents.

AND, for the same reasons, I would MAINTAIN the
appeal of the Appellant Beauharnois Power Corporation, Li-
mited, with costs, and DISMISS the action in warranty of the
Respondent Sweezey.

(Signed) W. L. Bond
J.K.B.
Mr. Justice St. Germain dissenting)
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No. 21d

NOTES DE L’HONORABLE JUGE GALIPEAULT

Je concours avee nos collegues messieurs les Juges Hall et
Bond, et concluant comme eux, je maintiendrais 1’appel Sweezey,
rejetant 1’action des intimés, et ferais aussi droit a ’appel de
Beauharnois Power Corporation Limited, rejetant 1’action en
garantie de l'intimé Sweezey.

(Signé) Antonin Galipeault,
J.C.B.R.
3 juin, 1936.

No. 21e

NOTES DE IHONORABLE JUGE ST. GERMAIN

Pour les raisons données par 1’honorable juge de premiére
instance, je suis d’avis que le jugement a quo doit étre confirmé
et les appels respectifs de Robert Oliver Sweezey et de Beauhar-
nois Powr Corp., Limited, re¢jetés avee dépens.

Je considére qu’aux termes du contrat d’engagement in-
tervenu en octobre 1927, entre Sweezey et W. B. Sifton, la somme
de $50,000, présentement réclamée par les héritiers Sifton, repré-
sentait un honoraire additionnel que Sifton, en outre de son allo-
cation de $100 par jour, pour ses services, avalt le droit de tou-
cher, si les plans du projet en question etalent approuvés par le
gouvernement fédéral.

Or ces plans ont été approuvés, sujets, il est vrai, a cer-
taines conditions, mais a des conditions acceptées par la Compa-
gnie. Deés lors, il n’appartenait plus qu’a la Compagnie de res-
pecter ces conditions, et si plus tard le parlement du Canada a
jugé a propos de révoquer le dit Ordre en Conseil pour entre
autre motifs que la dite Compagnie ne s’était pas conformée a
tous les termes et conditions du dit arrété en conseil, Sifton ou
ses héritiers ne sauraient en supporter les conséquences.

L’on objecte que parmi les conditions auxquelles est su-
bordonnée 1’approbation du gouvernement se trouve entre autres
la condition suivante:
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The Company shall not commence the construction
of the works until detailed plans of construction and all
necessary information respecting the said works have been
submitted to and approved of by the Minister, provided
that such plans and information shall be submitted within
one year.

et I’'on ajoute que ces plans détaillés de construction n’ont jamais
été approuvés par le département des travaux publics, et que,
partant, la condition attachée a 1’honoraire additionnel de $50,000
n’a pas été remplie.

Je suis d’avis que les plans auxquels ’on réfere dans les
conditions souscrites par la Compagnie Beauharnois Power ne
sont nullement les plans auxquels il est référé dans l'engagement
entre Sifton et Sweezey; les plans auxquels réfere cet engage-
ment sont bien plutot les plans annexés a ’Ordre en Conseil et
ces plans annexés a 1’Ordre en Conseil sont ceux mentionnés dans
la requéte amendée de la Compagnie, laquelle se lit comme suit:

The application of the Beauharnois Light, Heat and
Power Company now pending before the Governor in Coun-
cil is purely and simply for the approval of plans for hy-
draulic development which will he subject to a condition
that no more than 40,000 cubic feet per second shall be
diverted from the river — from Lake St. Franecis, to be
returned to Lake St. Louis, and used for power purposes
by the Company between these two points; and any con-
dition that the Government may exact, in any wording sa-
tisfactory to the Government, involving that limitation,
is accepted in advance by the applicant. If the engineers
think that the plans should he altered to meet this declar-
ation the Company will submit to any such alteration.

En d’autres termes, les plans approuvés par 1’0Ordre en
Conseil sont les plans généraux du projet, et ce sont ces plans
que Sifton et Sweezey ont en vue dans le contrat d’engagement,
et non les plans détaillés auxquels il est référé dans les condi-
tions annexées a 1’0Ordre en Conseil et auxquelles, encore une fois,
la Compagnie a souserit.

Pour arriver a cette conclusion. je ne crois méme pas qu’il
soit nécessaire de prendre en considération la preuve apportée
sur ce point, soit par Sweezey, soit par Clifford Sifton.

Quant a l’action en garantie. je n’ai rien i ajouter aux
motifs du jugement a quo pour le maintien de la dite action.

(Signé) P. St. Germain,
J.C.B.R.
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No. 23

ORDONNANCE

JUDGMENT ADMITTING APPEAL TO HIS MAJESTY
IN HIS PRIVY COUNCIL

Moutréal, le 16 octohre 1936.

L’Honorable Sir Mathias Tellier, J.C., et les Honorable«
Juges Dorion, Rivard, Walsh et St-Jacques.

LA COUR,

Parties ouies sur la requéte des intimés sus-nommeés, en

0 date du 18 septembre 1936, présentée a cette Cour aujourd’hui et

30

40

concue en ces termes:

“WHEREAS by judgment rendered by this Hon-
ourable Court on the 9th day of June, 1936, St. Germain,
J. dissenting, the appeal of the Appellant was maintained
with costs and the judgment condemning the Appellant to
pay to the Respondents the sum of $53,972.61 with interest
and costs was dismissed ; and

WHEREAS in the present case the amount demand-
ed exceeds the sum of $12,000., to wit : the sum of $53,972.61 ;
and

WHEREAS the Respondents believe themselves to
be aggrieved by the said judgment and desire to appeal
therefrom to His Majesty in His Privy Council;

THAT the Respondents be permitted to appeal to
His Majesty in His Privy Council from the judgment ren-
dered herein on the 9th day of June, 1936, and that a delay
be fixed by this Honourable Court within which the Res-
pondents may furnish good and sufficient security as re-
quired by law to effectively prosecute such appeal, to satisfy
any condemnation and to pay such costs and damages as
may be awarded by His Majesty in the event of the judg-
ment appealed being confirmed, the whole with costs re-
served.”’

CONSIDERANT que cette demande n’est pas contestée;

In the
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CONSIDERANT que la cause dont il s’agit est de celles
dans lesquelles il y a droit d’appel au Conseil privé de Sa Ma-
jesty, en vertu de I’article 68 du Code de procédure civile;

PAR CES MOTIFS,

FAIT DROIT a la motion des intimés; ORDONNE que
le cautionnement a fournir par ’appelant, suivant que pourvu a
Particle 1249 du dit Code, soit donné dans un délai de quinze
jours du présent jugement et qu’il soit de $2,500; et ORDONNE
en outre que les frais des présentes suivent le sort de 1’appel.

(Sgd) J. M. Tellier,
J.C.P.Q.

No. 25

MOTION OF APPELLANTS AS TO CONTENTS
O RECORD

RESPONDENTS’ MOTION

WHEREAS Plaintiffs-Respondent have appealed to His
Majesty in his Privy Council from the judgment rendered herein
the 9th day of June 1936, annulling the final judgment of the
Superior Court and dismissing their action with costs; and

WHEREAS in the Superior Court the Defendant-Appel-
lant herein took action as Plaintiff-in-Warranty against Beau-
harnois Power Corporation Limited as Defendant-in-Warranty
and the said Superior Court, by interlocutory judgment rendered
the 4th day of September 1934, did order that ‘‘the said principal
action and the said action in warranty be joined for purposes of
enquete and merits and be tried at the same time and decided on
the same evidence’’; and

WHEREAS the said final judgment of the Superior ('ourt
not only condemned Defendant to pay Plaintiffs the full amount
of their said claim, but also condemmed said Defendant-in-War-
ranty to acquit and indemnify Plaintiff-in-Warranty against the
said judgment rendered against him; and

WHEREAS the said Defendant and the said Defendant-
in-Warranty filed separate insceriptions in appeal to this Honour-
able Court from said judgment, but printed and filed a Joint
Case herein and the two appeals were argued at the same hearing
and were disposed of by the said judgment herein, which annuled
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not only the said judgment in the principal action, but also the
Judgment in the warranty action and dismissed said warranty
action with costs; and

WHEREAS Defendant-Appellant herein has not appealed
from the said judgment of this Honourable Court in the warranty
action, and the issues of the warranty action will not be involved
i the Plaintiffs-Respondents’ present appeal to His Majesty;
and

WHEREAS Plaintiffs-Respondents submit that the
pleadings filed and evidence taken in the warranty action and
the exhibits filed therein are not relevant to the issues in the
Plaintiffs-Respondents’ present appeal to the Privy Council ; and

WHEREAS the Defendant-Appellant has agreed to ex-
clude the said pleadings in the warranty action from the Record
for the Privy Council, but has refused to consent to the exclusion

of the said depositions and exhibits in the warranty action from-

said Record; and

WHEREASR, before the Joint case was printed for this
Honourable Court, the Defendant-Appellant and the Plaintiffs-
Respondents agreed that the exhibits filed in the warranty action
should not be included in the Case in Appeal in the principal
action, but said exhibits were included in the Case in Appeal in
the warranty action, as appears by the Joint Case and by the
Agreements and Consents printed on pages 265, 266, 267 and 268
of said Joint Case; and

WHEREAS the nine exhibits filed by Plaintiff-in-War-
ranty in the warranty action, namely Kxhibits P-W.1 to P.W.9
inclusive (pages 108 to 146; 151 to 163; and 186 to 239) are con-
cerned with the relations between Plaintiff-in-Warranty and De-
fendant-in-Warranty and have no bearing on or relevance to the
issues in the principal action; and

WHEREAS Exhibit D.W.1 filed by Defendant-in-War-
ranty (p. 239) is a copy of resolution of the Board of Directors
of Defendant-in-Warranty and is not relevant to the issues in
the principal action; and

WHEREAS Exhibit D.W.2 filed by Defendant-in-War-
ranty (pages 193 to 239) comprising some 47 pages, is a copy of a
Report of a Committee of the House of Commons and was pro-
duced by counsel for Defendant-in-Warranty and formed no part
of the record in the principal action and was irrelevant thereto:

MOVED:
1. THAT the Record of Appeal for the Privy Counecil do
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comprise the following papers (as included in the Joint Case at

the pages mentioned) namely:—

The pleadings ... ... ...
Evidence of Plaintiffs’ witnesses .. .. ..

Evidence of Defendant’s witnesses .
Exhibits ...

Final Judgment of the Superior Court ...
and the following papers in addition thereto:—

Judgment of the Court of King’'s Bench,
June 9th, 1936 ;

Notes of the five Judges therein;

Judgment of the Court of King’s Bench
on this Motion;

('ertificate of the Clerk verifying the
transeript record ; and

Index of the Privy Council Record.

pages

X3
(X3
X
[X]
[

(X

3to 12
35to T2
73to 98

146 to 151
163 to 185
240 to 251
252 to 264

2. THAT the following papers which were included in the
said Joint Case at the pages mentioned be omitted from the said

Record for the Privy Council, namely :—

Inseription in Appeal in principal action
Inseription in Appeal in warranty action
Pleadings in warranty action ... . .
Judgment joining cases for trial =
Evidence of witnesses for Plaintiff-in-
Warranty ... ... o
Evidence of witnesses for Defendant-in-
Warranty ...
Exhibits in warranty action . ..

Consent to printing in appeal in principal
action ... ...
Consent to printing in appeal in warranty
action . ... ...

pages
(%1

X3

(X3

X3

X3
X3

[

(19

1to 2
13to 14
15to 28
29

30to 34
99 to 107
108 to 146
151 to 163
186 to 239
265 to 266

267 to 268

3. THAT, in printing the pleadings in the principal ac-
tion, the Amendment to Defendant’s Plea, as well as the Plain-
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tiffs’ Answer to Defendant’s Amendment, be incorporated in the
original Plea and in the original Answer respectively, the whole
with costs to follow the event.

MONTREAL, November 16th, 1936.

(Signed) Weldon & Lynch-Staunton,
Attorneys for Plaintiffs-Respondents.

I, JOSEPH WILLIAM WELDON, of 355 Olivier Ave-
nue, in the City of Westmount, in the District of Montreal, Ad-
vocate, having been duly sworn, make oath and say that:

1. T am a member of the firm of Weldon and Lynch-
Staunton and had charge of the present case for Plaintiffs in the
Superior Court and for Respondents in this Honourable Court.

2. The facts set forth in the foregoing petition are true.

SWORN TO at Montreal, in
the District of Montreal,
this 16th day of November,
1936, before me,
(Signed) J. W. Weldon
(Signed) €. E. Germain
A Comimissioner of the
Superior Court for the
Distriet of Montreal.

To Errol Languedoe, Esq., K.C.,
Attorney for Defendant-Appellant.

Sir,

Take notice of the foregoing Motion and Affidavit and
that they will be presented before the Judge of the Court of
King’s Beneh, in Appeal, sitting in Chambers, in the Court House
at Montreal, on Monday, the 23rd day of November, 1936, at 11
a.m., or so soon thereafter as counsel can he heard.

MONTREAL, November 16th, 1936.
(Signed) Weldon & LYnch—Staunton,

Attorneys for Plaintiffs-Respondents.
TRUE COPY

(Signed) Weldon & Lynch-Staunton,
Attorneys for Plaintiffs-Respondents.
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No. 26

JUDGMENT OF THE HONOURABLE MR. JUSTICE HALL
10 ON MOTION TO FIX CONTENTS OF RECORD

I, the undersigned Judge of the Court of King’s Bench,
sitting in Chambers, having heard the Parties by their Counsel on
the Respondents’ Motion asking for directions in the preparation
of the Record to he submitted to the Judicial Committee of the
Privy Council;

WHEREAS the Parties agree that the list of documents

set out in paragraph one of the said Motion should be included

20 in the said Record; and that the following papers which were
included in the Joint C'ase in appeal should be excluded, to wit :—

Inseription in appeal in principal action pages 1to 2

Inseription in appeal in warranty action “ 13 - 14
Pleadings in warranty action ... .. “o 15 - 28
Consent to printing in appeal in prinecipal

action ... .. . . “ 265 - 266
Consent to printing in appeal in warranty

action . L ‘267 - 268

30

WHEREAS Counsel for Appellant object to the exclusion
of the following papers, to wit:—

Judgment joining cases for trial . page 29
Evidence of witnesses for Plaintiff-in-
Warranty ... pages 30 - 34
Evidence of witnesses for Defendant-in-
Warranty .. .. . “ 99 - 107
40 Exhibits in warranty action . .. . . “ 108 - 146
“ 151 - 163
“ 186 - 239

CONSIDERING that one of the grounds of the Appellant’s
plea was that the contract with the late Sifton was not made by
the Appellant personally, but as the representative of the Syn-
dicate which was formed for the promotion of the Beauharnois
project, and that, in consequence, the judgment joining the cases
for trial is relevant to the issues and should be included.
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CONSIDERING that the witness for the Plaintiff-in-War-
ranty (pages 30-34) was called solely for the purpose of producing
documents, and that, therefore, his deposition is not essential;

CONSIDERING that, while there is much irrelevant mat-
ter in the exhibits in the warranty action, there are nevertheless
passages to which reference was made in the judgment of this
Court, and to which the Appellant may find it essential to direct
the attention of their Lordships of the Judicial Committee;

CONSIDERING, in particular, that, as the Report of the
Special Committee of the House of Commons (pages 193 to 239)
deals with the fundamental question of approval of plans by the
Government, and that, while much of that Report is irrelevant,
their Lordships may find it advantageous to have before them the
context of the relevant paragraphs, it would be unwise to exclude
the same, unless C'ounsel for the Parties can agree between them-
selves on what pages should be omitted ; '

DO, THEREFORE, direct that the Record for the Judicial
Committee should contain, in addition to the papers specified in
the Motion, on which the Parties agree, the following:—

Judgment joining cases for trial ... page 29

Evidence of witnesses for Defendant-in-

Warranty ... ... pages 99 - 107

Exhibits in warranty action ... , “ 108 - 146
“ 151 - 163
‘186 - 239

The whole with costs to follow the event of the appeal.

(Signed) A. RIVES HALL
~ J.K.B.
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EXHIBITS
SR ST

PLAINTIFF’S EXHIBIT P-W-1 IN WARRANTY
ON DISCOVERY.

Copy of agreement between R. O. Sweezey and
Marquette Investment Corporation with
Schedules A and B attached thereto.

MEMORANDUM OF AGREEMENT made in triplicate
at the City of Montreal in the Province of Quebec this twelfth
day of May One thousand nine hundred and twenty-seven:

By and Between: —

ROBERT OLIVER SWEEZEY of the City of West-
mount in the said Province of Quebee, hereinafter called the
““Transferor’’; :

Party of the First Part.

And:

MARQUETTE INVESTMENT CORPORATION, a
company duly incorporated by Letters Patent of the Provinece of
Quebec, hereinafter called the ‘‘Transferee’’;

Party of the Second Part.

WHEREAS on the third day of February 1927 an agree-
ment was entered into between William Henry Robert, Joseph
Alfred Robert and Miss Sarah Mary Robert as parties of the
first part and the said Transferor as party of the second part,
a copy whereof signed by the parties hereto for identification is
annexed hereto as Schedule ““A”’; and

WHEREAS on the third day of February 1927, an agree-
ment was entered into between the said William Henry Robert,
Joseph Alfred Robert and Miss Sarah Mary Robert as parties
of the first part, the said Transferor as party of the second part
and National Trust Company Limited as Trustee and party of
the third part, a copy whereof signed by the parties hereto for
identification is hereto annexed as Schedule ““B’’;

Plaintiff’s
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NOW, THEREFORE, THIS AGREEMENT WITNES-
SETH :—

1. The Transferor for good and valuable consideration
the receipt whereof is hereby acknowledged by the Transferee
hereby transfers, assigns and makes over unto the Transferee all
his the Transferor’s rights and interests in and to and arising
out of the said two agreements (copies whereof are hereto an-
nexed as Schedules ‘A’ and ‘““B’’) and in and to all the assets
and things covered by the said two agreements.

2. The Transferee hereby accepts the said transfer and
hereby assumes, to the exoneration of the Transferor, all the
liabilities and obligations contained in or arising out of the said
two agreements.

IN WITNESS WHEREOF the parties hereto have exe-
cuted these presents at the City of Montreal on the day and date
firstly above written.

IN THE PRESENCE OF:
(Sgd.) R. O. Sweezey.
(Sgd.) C.&. Heward.

MARQUETTE INVESTMENT CORPORATION,

By (Sgd.) R. W. Steele,
Vice-President.
L. S.
(Sgd.) Henry Newman.

& (Sgd.) Hugh B. Griffith,
Sec. Treas.

Sehedule ““A” of No. 1.

MEMORANDUM OF AGREEMENT made in quintu-
plicate at the City of Montreal in the Province of Quebec on the
third day of February, One thousand nine hundred and twenty-
seven.

BETWEEN :—

WILLIAM HENRY ROBERT, formerly of the Town
of Beauharnois, now of the said City of Montreal: JOSEPH
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ALFRED RGBERT of the (ity of Ottawa, Province of On-
tario, and MISS SARAH MARY ROBERT, fille majeure et
usant de ses droits of the said City of Montreal, as well person-
ally as in their quality of Executors and Executrix of the Last
Will and Testament and Codicil thereto of the late Dame Sarah
Robert in her lifetime widow of the late Joseph DBartholomew
Robert of the Town of Beauharnois in the said Province here-
inafter called ‘‘ Vendors”
Of the One Part
AND:

ROBERT OLIVER SWEEZEY of the City of West-
mount in the said Province of Quebee, hereinafter called P UR-
(CHASER"; :

Of the Other Part.

WITNESSETH :—

WHEREAS the Vendors declare that they together with
their brother Edmund Arthur Robert of the said City of Mon-
treal are the only residuary legatees under the last Will and
Testament of their father, the said late Joseph Bartholomew Ro-
bert, executed before Ma]tle William de M. Marler and colleague,
N otanes on the Tth July, 1886, and codicil thereto executed be-
fore the said William de M. Maller and colleague, Notaries on the
12th July, 1886; and

WHEREAS the said Vendors declare that the said Ed-
mund Arthur Robert by deed executed before the said Maitre
W. De M. Marler, Notary, on the 17th July, 1909, did transfer,
assign and make over unto his mother the bdld late Dame Salah
Robert all his right, title and interest to and in the Estate and
succession of his father Joseph Bartholomew Robert; and

WHERIEAS the Vendors declare that they are the Exe-
cutors and Executrix of and under the said Last Will and
Testament of the said late Dame Sarahh Robert, executed be-
fore Maitre W. De M. Marler and colleague, Notaries, on the
27th July, 1909, and to and under the Codicil thereto in English
form dated the 5th of March, 1910, and duly probated in the
Superior Court of the District of Beauharnois on the 12th April,
1922, and that as such Executors and Executrix they are vested
with power to make the sale and enter into other ecovenants
herein contained and that their seizin extends beyond the year and
day allowed by law;
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NOW THEREFORE these presents witaess
parties hereto have agreed together as {follows:—

C’\"A

that the

1. The Vendors hereby sell, transfer, assign and make
over without warranty of any kind, restitution of prices or other
recourse whatsoever (except as to their acts and deeds only) un-
to the Purchaser heretc present and accepting, all the Vendor’s
rights title and interest in, to or under:

(A) An agreement bearing date the 28th December 1909,
hetween His Majesty The King of the First Part and the said
Dame Sarah Robert and the Vendors of the Second Part, the
Vendors declaring that the said Parties of the Second Part by
deed passed before L. C. Tassé, Notary, on the 26th Mareh, 1910,
under his number 7156, transferred all their rights under the
said agreement to the Beauharnois Light Heat and Power Com-
pany, all the capital stock of which Company is herein conveyed to
the Purchaser, and that the present transfer of their rights
under this agreement is made with a view to abandoning to the
Purchaser any rights that the Vendors might still have in the said
Agreement.

(B) A certain feeder carrying water from Lake St.
Francis to the River St. Louis with the land belonging thereto,
the said feeder and land being known as lot number 341 oa the
Official Plan and in the Book of Reference of the Parish of St.
Cécile, and certain lots at the mouth of the said feeder heing
known as lots numbers 172, 173 and 175 on the said Official
Plan and in the said Book of Reference; the vendors declaring
that the said feeder and land lot Number 341 and the said lots
numbers 172, 173 and 175 have been transferred to the said Beau-

harnois Light Heat & Power Company by the said Joseph Bar-

tholomew Robert by deed of the 14th May, 1902, passed hefore
Maitre W. de M. Marler, Notary, under his number 25280, and
that the present transfer of their rights to the said lots is thus
made with a view to abandoning in favour of the Purchaser any
right which the Vendors may still have thereto.

(C) 'The following deeds:—

Ellice to Robert dated 11th September, 1867;
Ellice to Robert dated 11th May, 1871;
Browning to Robert dated 11th May 1871;
Browning to Robert dated 23rd January, 1884;
Ellice to Robert dated 18th March, 1903;

Srp oo
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. } . in W?rranty
Less any and all rights and property trausferred with en Discovery

warranty under clause 2, hereof, as well as those heretofore, 2.W-1

Agreement

parted with by the Vendors, and more especially the piece of between

land on the east side of the River St. Louis, transferred to and ette

the Roman Catholic Church by deed bhefore Tassé, Notary, Lavestment,
dated 10th October, 1903. 12 May 1027

(D) That certain deep water lot situate in the said Lake
St. Francis immediately in front of the said lots 172, 173
and 175, Parish of St. Cécile, acquired by the late Joseph
Bartholomew Robert from the Province of Quebec by Letters
Patent dated 5th June, 1902, the said Vendors hereby declaring
that the said deep water lot was transferred by the said Joseph
Bartholomew Robert to the said Beauharnois Light Heat &
Power Company by Deed of Sale passed before W. De M. Marler,
Notary Public on the 14th May, 1902, and that the present transfer
of their rights thereto is thus made with a view to abandoning in
favour of the Purchaser any rights which the Vendors may still
have thereto.

(E) Water power in the River St. Louis.

2. The Vendors hereby sell, transfer, assign and make
over all Warranty unto the Purchaser thereof accepting the fol-
lowing :—

(A) All the issued shares of the Beauharnois Light Heat &
Power Company a body corporate created by the Act 2. Edward
VII, Chapter 72, which was amended by the Act 1, George V.,
Chapter 77, of the Province of Quebec, which shares the Vendors
covenant and agree are fully paid up and non-assessable, but
without warranty of any kind, restitution of price or other re-
course whatsoever in respect of the items described in sub-
paragraphs (A), (B) and (D) of paragraph one hereof or any
other property or rights of-the Company, but the Vendors war-
rant that the said Company has no debts or liabilities other than
current taxes and an indebtedness to the Vendors which is being
discharged concurrently with the execution of this agreement,
and those which may have been incurred in the ordinary course
of business.

(B) That certain lot known as number 266 on the Of-
ficial Plan and in the Book of Reference of the Parish of St.
Clément.
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That certain lot known as number 555 on the Of-

ficial Plan, and in the Book of Reference of the Town of Beau-
harnois, less:

(1)

(i)

The strip of lands sold to the Beauharnois Junec-
tion Railway by deed registered in the Beauharnois
County Registry office under No. 25032.

The rights granted to the Howard Smith Paper
Company Limited by deed of the 5th of October.
1912 (Sidings, ete.)

(iii) The rights granted to the Howard Smith Paper

(iv)

(V)

(D)

Mills Limited under deed of the 3rd of April,
1917 (Transmission Lines, gas, water, drains, ete)

The parts of lot 555 of the rights transferred to the
Howard Smith Paper Mills Limited by deed dated
the 14th of September,

The part of lot 555 described in paragraph (D)
(iii) hereof, together with all the rights granted to
the Vendors by the Howard Smith Paper Company
Limited, and the Howard Smith Paper Mills,
Limited under the Deeds above mentioned in this
paragraph.

That certain lot known as number 556 on the Of-

ficial Plan and in the Book of Reference of the Town of Beau-
harnois, less:

)

(i)

That part of said lot number 556 sold to the Domi-
nion Blanket and Fibre Company by deed dated the
10th April, 1893, and the water power and other
rights therein mentioned.

The Homestead property of the Vendors forming
the South West Corner of Mill and St. Lawrence
Streets, which with the property sold to Mrs. Le-
febvre hereinafter mentioned forms the block of
land not enclosed in green lines on the plan made
by M. D. Bareclay, C. L. S,, dated the 11th October,
1921, with the servitudes and other rights apper-
taining thereto, including rights to drain with the
River St. Louis across Mill Street and part of
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Cadastral Lot 559 and the rights to use Mill Street on Discovery
which purchaser recognizes as a public thorough- , rw.:

Agreement
fare' %ﬁtg??:veezey
. g/.![]:rquette
(iii) That certain piece of land forming part of said lot fvestment
number 556, and of said lot number 555, bounded 12 May 1027
10 to the north by St. Lawrence Street, to the east

by the property of the Howard Smith Paper Mills,
Limited, to the south by the right of way of the
St. Lawrence and Adirondack Railway to the west
by an Avenue known as Victoria on the cancelled
subdivision plan of the said lot made and filed in
the Registry office in the Town of Beauharnois
and the continuation of the said Avenue in a Straight
line to the said right of way.

20 (iv) That piece of land sold to Howard Smith Paper
Company by deed dated 5th October 1912.

(v)  Subdivisions 1 and 2 of said lot 556.

(vi) The rights granted to Howard Smith Paper Mills
Limited by deed dated the 3rd April, 1917, (trans-
mission lines gas, water, drains, ete.)

30 (vii) That piece of land sold to Mrs. Arthur Lefebvre by
deed before J. C. Trudeau, N. P., dated the Tth of
May, 1917, with servitude over lot number 559.

(viii) The land and rights sold to Howard Smith Paper
Mills Limited by deed dated the 14th September,
1922,

Subject to the rights granted by the Vendors in the Deeds
mentioned in this paragraph and including the reserves therein
40 also mentioned in favour of the Vendors,

(E) That certain lot known on the said Official Plan of
the Town of Beauharnois as Lot number 557, less a small corner
thereof carrying the flume to the property of Jacques Bisaillon
or his representatives.

(F') That certain lot known on the said Official Plan of
- the Town of Beauharnois as Lot number 559, less:
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A thirty foot roadway on the west side thereof.
Sub-division 1 of said lot number 539.

All rights granted to the Corporation of the Town
of Beauharnois under Deed dated the 7th of October
1914. (drain, ete.)

That piece of land 171 by 17 sold to the Howard
Smith Paper Mills Limited under deed of exchange
with the Beauharnois Light Heat & Power Com-
pany dated the 5th of October, 1912.

That piece of land owned by Leduc and Fortin and
all rights acquired by them from their auteurs.

The rights granted to the Howard Smith Paper
Mills Limited under deed dated the 3rd of April,
1917 (Transmission lines, gas, water, drains, ete.).

That piece of land of about 1161.5 feet sold to
Howard Smith Paper Mills Limited by deed dated
the 25th of February, 1918.

That piece of land sold to Howard Smith Paper
Mills Limited by deed dated the 14th of September
1922 and corrected by deed dated the 17th of May
1924,

Subject to the rights granted by the Vendors in the Deeds
mentioned in this paragraph, and including the benefit of all
reserves in favour of the Vendors therein.

3. There is reserved and excepted from the present sale
all the rights of all parties other than the Vendors and the
Beauharnois Light Heat and Power Company in the said feeder
and in the said River St. Louis and to power from or to take or
use the water of or from the said River St. Louis.

There is also reserved from the present sale the lighthouse
at or near the mouth of the said feeder together with the land
serving the same and the right of ingress and egrees thereto in
favour of the Dominion Government,
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4. It is understood and agreed that it is the inteution °nPiscovery
of the Vendors to sell and transfer and of the Purchaser to gz eoment
purchase, in addition to the properties and rights which the %"‘tg"%"‘mzey
Vendors may own which may be useful to the Purchaser inifsquese

Investment

carrying out the proposed hydro electric development herein- corporation
after referred to, except those properties and rights heretofore fcontimea
gold by the Vendom and those which are herein specifically re-
served, and, moreover, the Vendors herein sell and transfer to
the Purchaser any and all rights and claims if any which they
may have against the said Beauharnois Light Heat and Power

Company.

5. The Vendors undertake and agree to deliver to the
Purchaser forthwith upon demand written resignations of all
the present Directors of the Beauharnois Light Heat & PPower
Company.

6. The Vendors shall have the right until the month of
September 1927, to remove from the properties hereby sold all
moveable property thereon or therein belonging to them.

7. The purchaser declares that it is his intention to
develop or cause to be developed the water powers existing by
reason of the difference in level between Lake St. Francis and
Lake St. Louis.

8. The present sale is thus made for the following price
and consideration payable by the purchaser to the Vendors as
follows :—

A. One hundred thousand dollars ($100000) paid to
the Vendors at the execution of these presents, by
accepted cheques payable to the order of William
H. Robert, the receipt whereof is hereby acknow-
ledged by the Vendors.

B. Two hundred and fifty thousand dollars ($250,000)
in cash concurrently with the first issue of Bonds
provided for in sub-paragraph (C) hereof, or at
the termination of three years from the date of
these presents if such issue of Bonds be not made
within that period, but subject always to the right
of extention as stipulated in paragraph 10 where-
of,
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Five hundred thousand dollars of face of Bonds
forming part of the first issue of Bonds to be made
for the purpose of financing the cost of developing
the water power or any part thereof existing by
reason of the difference in level between Lake St.
Francis and Lake St. Louis, which issue shall have
priority over all other issues of bonds or debentures
for such purpose. The purchaser declaves that the
development aforesaid shall be made by the Beau-
harnois Light Heat & Power Company or by some
other Company which he or his assigns shall di-
rectly or indirectly cause to be organized and the
Bonds above referred to shall be the bonds of which-
ever such Company may undertake such develop-
ment, and if any bonus of common stock is given
to any underwriters of such bonds the Purchaser
shall at the same time as he delivers the said Five
Hundred Thousand Dollars in face value Bends to
the Vendors, deliver to the Vendors a bonus of
Common Stock on the same bhasis as the best honus
given to any underwriters of the said Bonds; such
Five Hundred Thousand Dollars in face value of
Bonds together with the said bonus, if any, of Com-
mon Stock shall be delivered at the time when such
first issue of honds is made, and such issue and de-
livery shall not be later than three years from the
date hereof, but subject always to the right of ex-
tension stipulated in paragraph 10 hereof.

One hundred and fifty thousand dollars ($150,000)
in cash on the date when any part of the power
plant to be erected shall be first put into cperation
for the delivery of electric power to any customer,
or the Vendors may at their option demand in lieu
of payment of One hundred and fifty thousand
dollars ($150,000) cash bonds of the value of One
hundred and fifty thousand dollars ($150,000) at
the rate paid for such Bonds by the underwriters,
together with a bonus of Common Stock on the same
basis as mentioned in sub-paragraph C of this
paragraph 8.

Five hundred thousand dollars ($500,000) of First
Preferred Stock of the Company issuing the Bonds
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provided for ia sub-paragraph (C) of this para-

Plaintiff’s
Exhibit

in Warranty
on Discovery

graph 8 and if any bonus of Common Stock of the .2t

said Company is given to any underwriters of such
Preferred Stock the Purchaser shall at the same
time as it delivers the said Five Hundred Thousand
Dollars ($500,000) of First Preferred Stock to the
Vendors deliver to them a bonus of Common Stock
on the same basis as the best bonus given to any
underwriters of the said Preferred Stock, such Five
Hundred Thousand Dollars ($500,000) of First
Preferred Stock together with the said bonus,
if any, of Common Stock to be delivered to the Ven-
dors at the same time as the payment of the said
sum of One Hundred and fifty thousand dollars
($150,000) mentioned in sub-paragraph D, of this
paragraph 8.

I. One hundred (100) shares of a syndicate of Four
thousand (4,000) shares at the outset, but subject
to increase up to (5,000) shares, if necessary, to
be formed to do the preliminary work in respect of
and the preliminary financing for the said deve-
lopment, the said syndicate may be incorporated
or unincorporated, as the Purchaser may deem
best, and the Purchaser undertakes that the said
W. H. Robert, one of the Vendors shall be appoint-
ed one of the Directors or Managers, as the case may
be of the said syndicate; the said One hundred (100)
shares shall be delivered when the said syndicate is
organized and the said W. H. Robert shall be ap-
pointed at the same time as the Purchaser is ap-
pointed a Director or Manager.

9. At the time of the delivery to the Vendors of the said
Five hundred thousand dollars ($500,000) of Preferred the
Vendors shall receive common stock of the Company referred to
in sub-paragraph (C) of paragraph 8 hereof, on a basis to be
agreed upon to compensate them for interest at the Preferred
Dividend rate on the aforesaid Five Hundred thousand dollars
of First Preferred Stock between the date of the aforesaid first
issue of bonds and the date of delivery of the said Preferred
Stock. However, the Purchaser may at his option pay such in-
terest in money.
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10. Tt is expressly understood aund agreed, however, that
the Purchaser may obtain a fvrther delay of three years (that is
to say until the expiration of six years from the date hereof) for
the issue of the bonds and the payment of the instalments of
purchase price mentioned in sub-paragraphs B and (' of para-
graph 8 hereof, by paying to the Vendors at any time within three
years from the date hereof the sum of One hundred thousand
dollars ($100,000) such payment of Oune Hundred Thousand
dollars ($100,000) to be applied in satisfaction to that extent of
the instalment provided for in sub-paragraph B of paragraph 8
hereof. It being understood, however, that nothing herein con-
tained shall entitle the Purchaser to postpone the date of the
complete payment of the said instalments provided for in sub-
paragraphs B and C' of the paragraph 8 hereof beyond the date
when the first issue of Bonds is made as aforesaid.

11. As security for the payment of the instalments of pur-
chase price provided for in sub-paragraphs B and C of paragraph
8 hereof the shares of the Capital Stock of the said Beauharnois
Light Heat & Power Company have heen transferred to the Na-
tional Trust Company Limited, to be held by it as Trustee until
payment in full of the said two instalments, and in default of
payment of either of the said instalments within the delay sti-
pulated, or any Extensions thereof as herein provided for, the said
shares are to be returned by the Trustee to the Vendors. So long
as the said shares are held by the Trustee the Purchaser shall
have complete right and power to vote the same at any and all
meetings of the shareholders of that Company for any and al
purposes cxcept the alienation hypothecation or charging of
the assets of that Company. Provided that nothing herein con-
tained shall prevent the said shares being voted for the purpose
of authorizing creating and issuing the bonds provided for in
paragraph 8 hereof.

12. Upon payment of the instalments of the purchase
price provided for in sub-paragraphs B and C of paragraph
8, hereof, the Vendors shall sign and execute such releases and
discharges as may be reasonably required by the Purchaser fo
free and clear the properties and rights hereby sold .of all
claims, rights and privileges of the Vendors, upon the said
properties and rights and the said shares of the Beauharnois
Light Heat & Power Company shall be delivered by the Trustee
to the Purchaser, provided however, that the Purchaser de-
livers at the same time to the said Trustee Six hundred and
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fifty thousand dollars (§650,000) in face valie of the First oenDiscovery
Mortgage Bonds referred to in sub-paragraph C of paragraph , 2%

8 hereof, such bonds to be held by the said Trustee as security X8 iweeses
for the payment of the instalments of purchase price mentioned i ueste
in sub-paragraphs D and E of paragraph 8 hereof, and upon pay- Goverssion
ment of the said instalments to be returned to the Purchaser, or % one iar.
in default of such payment to be delivered to the Vendors

with the right to the Venders to keep the same as their own
property or their option to enforce the payment of the
instalments provided for in said sub-paragraphs D and E. The

coupons attached to the said bonds shall not be presented for
payment unless and until default is made in the payment of the

said instalments of purchase price provided for in sub-paragraphs

D and E of paragraph 8 hereof.
RESOLUTORY CONDITION.

13. If the said instalments of the purchase price
mentioned in sub-paragraphs D and C of paragraph 8, hereof
be not made within the delays therein provided for, or the
extension thereof provided for in paragraph 10 hereof, if
such be obtained, then the present sale shall thereupon become
null and void to all intents and purposes and the properties
and rights hereby sold shall revert to and become properties
and rights of the Vendors, and all instalments of purchase
price theretofore paid to the Vendors shall be forfeited to
them as liquidated damages, but the Purchaser shall not be
under any further liability or obligation hereunder. The
mere lapse of the stipulated delay without payment being made
shall of itself put the Purchaser in default and cause the
Resolutory condition herein provided for to take effect imme-
diately without any demand or other formality whatsoever and
the Purchaser shall reconvey the said properties and rights
upon demand to the Vendors without reimbursement on
the part of the Vendors of the value of any repairs or im-
provements, the Purchaser hereby renouncing thereto as well
as to any rights to remove improvements. In the event of
this Resolutory Condition taking effect, any rights, proper-
ties. privileges and concessions acquired by or in the name
of the Beauharnois Light Heat & Power Company shall re-
main the property of the said company without any compensa-
tion to the Purchaser, and in the event of any rights, privileges
or concessions having been obtained for the benefit of the
said proposed hydro-electric development otherwise than in
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the name of the said Beauharnois Light Heat and Power Com-
pany, the same shall be transferred to it upon the said Resolutory
Condition taking effect, and upon the said Resolutory Clause
taking effect any indebtedness of the Beauharnois Light Heat
& Power Company created after the date hereof by the Purchaser
or his assigns or nominees, shall be paid and discharged by the
Purchaser.

14, All municipal and school taxes upon the properties
hereby sold and the properties of the Beauharnois Light Heat
and Power Company from the First of January, 1926, shall
be borne by the Purchaser, and all prior taxes by the Ven-
dors.

15. The charge of the Vendors’ solicitor Henry N. Chau-
vin, K. C., in connection with the present sale shall be paid by the
Purchaser.

16. It is understood and agreed in regard to the suit
at law (Superior Court Montreal No. 2620) instituted by the
Great Lakes & Atlantic Canal and Power Company Limited
against the said William Henry Robert at al (which has been
dismissed by judgment of the Superior Court of Montreal cons
firmed by the Court of King’s Benech, and is now in appeal to
the Supreme Court of Canada) that if final judgment be ob-
tained by the said Great Lakes and Atlantic Canal and Power
Company Limited in its faveur aad the latter complete the pur-
chase from the Vendors referred to in such suit, the present sale
shall be null and void to all intents and purposes and the Vendors
shall forthwith repay to the Purchaser such of the price and
consideration provided for in paragraph 8 hereof as may have
heen theretofore paid and shall reimburse to the Purchase all
moneys expended hy it in payment of taxes on the properties
hereby sold without any further liability on the part of the
Vendors.

17. Tt is further agreed that in the event of the said
Great Lakes & Atlantic Canal and Power Company ILimited
obtaining final judgment in its favour and completing the
purchase as aforesaid, the Purchaser will not aequire direct-
ly or indirectly from the said Great Lakes and Atlantic Canal
and Power Company Limited, the properties and rights so
purchased by it unless he purchase from the Vendors at
a price to be agreed upon such of the properties and rights
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hereby sold as are not comprised in the properties and rights
1 5
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claimed by the said Great Lakesx & Atlantic Canal and Power , FW-1

Company, Limited.

18. Any and all payments of the purchase price or
consideration to be made by the Purchaser lereunder to or
for the benefit or exoneration of the Vendors may be made
to the said William Henry Robert on behalf of all the
Vendors, or, if he be dead or otherwise incapable of receiving
the same, then to the said National Trust Company, Li-
mited, on behalf of all the Vendors, and the receipt and dis-
charge the said William Henry Robert or the said National
Trust Company Limited as the case may be, shall be a good and
valid discharge to the Purchaser for such payment, and the Pur-
chaser shall not be obliged to sec to the application of the
moneys or other things so paid. The foregoing provision is a
stipulation made by the Purchaser and is irrevocable without
his consent.

19. Any and all payments of money to be made by
the Purchaser to the Vendors or on their behalf may be made
hy accepted cheque instead of cash, at the Purchaser’s op-
tion.

20. Tt is agreed hy both parties that the present agree-
ment shall not bhe registered, and the Vendors undertake
and agree at the expense of the Purchaser to execute and do
at the request of the Turchaser all such further documents
and things as may be necessary or useful to fully and effec-
tually carry out the intents and purposes of this agreement,
or, subject to the terms hereof, to vest in the Purchaser
the rights and properties aforesaid, including such notarial
transfers as may be reasonably required by the said Pur-
chaser.

21. These presents shall apply to, enure to the benefit
of and be binding upon the parties hereto and their respective
heirs, administrators, successors and assigns.

22. Time shall be of the essence of this agreement.

IN WITNESS WHEREOF the parties hereto have
executed these presents in quintuplicate at the place and
on the date hereinabove firstly written.

Signed W. H. Robert,
Signed Hugh B. Griffith, ¢ S. M. Robert,
¢ J. A. Robert,

“ R. O. Sweezey.
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Scledule ““B” of No. 1.

Memorandum of Agreement made in quintriplicate at the
City of Montreal in the Province of Quebec on the 3rd day of
February, One Thousand nine hundred and twenty-sevea.

BETWEEN :(—

WILLIAM HENRY ROBERT formerly of the
Town of Beauharnois, now of the said City of Montreal,
JOSEPH ALFRED ROBERT of the City of Ottawa,
Province of Ontario and Miss SARAH MARY ROBERT,
fille majeure et usant de ses droits of the said City of
Montreal, as well personally as in their quality of Exe-
cutors and Executrix of the Last Will and Testament, and
Codicil thereunto, of the late Dame Sarah Robert, in her
life time widow of the late Joseph Bartholomew Robert,
of the Town of Beauharnois, in the said Province, here-
inafter called the ‘‘Vendors”
' Of the one Part;
AND
ROBERT OLIVER SWEEZEY of the City of
Westmount, in the said Provinece of Quebee, hereinafter
called ‘‘Purchaser”’
Of the second Part;
AND
. NATIONAL TRUST COMPANY LIMITED, a
corporation having its head office in the City of Toronto
and an office in the City of Montreal, hereinafter called
“Trustee”’
Of the third Part.
WITNESSETH :—

WHEREAS the Vendors and the Purchaser have this day
entered into an agreement of sale a copy of which is hereto an-
nexed signed by all the parties hereto for identification: and

WHEREAS by paragraph 11 of the said Agreement of
Sale it is declared that all the issued shares of the Capital Stock
of Beauharnois Light Heat & Power Company have been trans-
ferred to the Trustee to be held and dealt with by it as Trustee as
in the said Agreement of Sale provided; and

WHEREAS the said shares have been so transferred to the
Trustee; and

Plaintiff’s
Exhibit

in Warranty
on Discovery

PW.-1
Agreement
between
R. O. Sweezey
and
Marquette
Investment
Corporation
12 May 1927

(continued)



— 151 —
— g

Plaintiff’s
Exhibit
in Warranty

Whereas in paragraph 12 of the said Agreement of Sale on Discovery
provision is made for the delivery to the Trustee upon the hap- , Ew-1

pening of certain events of $650 000 in face value of certain First jtgee o

Mortgage Bonds to be held and dealt with by it as Trustee as in 33

Marquette
the said Agreement of sale provided. f,';‘;;%f,‘;‘g;;
Hcontimned)
10 NOW, THEREFORE, THIS AGREEMENT
WITNESSETH :—

1. The Trustee hereby acknowledges that Two Thousand
shares of Beauharnois Light Heat & Power Company have been
transferred to it by or on behalf of the said Vendors and it
undertakes and agrees, subject however to the terms, provisions
and conditions hereof, to hold and deal with the same as Trustee
in accordance with the provisions of the said Agreement of
sale.

20

2. The Trustee further agrees that if and when the said
$£650,000 face value of First Mortgage Bonds are delivered to it
it will hold and deal with the same as Trustee in accordance
with the terms, provisions and conditions of the said agreement
of sale.

3. The Trustee may, in relation to these presents or any
action to be taken hereunder, act upon the advice and opinion
30 of its own legal advisers, and shall be under no liability or
obligation to any of the parties hereto by reason of its so doing,
and the Trustee shall not be bound or obliged to take co-
gnizance of or act upon any default or other event or otherwise
requiring action on its part unless evidence satisfactory to it
or ats legal advisers is furnished of the existence of such default
or the happenings of such other event, the whole without pre-
judice to the rights of the Vendors against the Purchaser or of
the Purchaser against the Vendors under or arising out of the
said agreement of sale.
40
4. The Vendors hereby warrant that the said Two Thou-
sand shares of Beauharnois Light Heat and Power Company
constitute the whole of the issued Capital Stock of that Com-
pany, and that the same have been fully paid up are non-assess-
able, and they undertake and agree to hold the Trustee harmless
against any and all liability as holder of the said stock.

5. The Purchaser undertakes and agrees to pay to the
Trustee reasonable compensation for its services in exercising
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the trusts herein provided for and to reimburse to it upon deinand
all expenditures or losg, costs, or damages incurred by it in con-
pection with the exercise of the said trusts, including any and all
legal and notarial expenses.

6. The Trustee shall give to the Purchaser or his assigns
from time to time upon demand the necessary proxies-to enable
the Purchaser or his assigns to vote the said shares of Beau-
hariois Tight Heat and Power Company at all meetings
of shareholders of that Company for any and all purposes save
those specially excepted in paragraph 11 of the said agreement
of sale, and the Trustee shall from time to time upon
demand at the instance of the Purchaser or his assigns allow
the transfer of such of the said shares as may be necessary for
the purpose of qualifying Directors of the said Beauharnois
Light Heat and Pcewer Company upon the execution of appro-
priate declarations of trust from the said transferees.

7.  Any notifications or other communications to be given
or made to the Vendors by the Trustee shall be deemed to bhe
effectively given or made it given or made to them by registered
letter addressed to them in care of W. H. Robert, 214 Bishop
Street Montreal, or at such other place in lieu thereof as the
Vendors or their assigns from time to time may notify in writing
to the Trustee, and any notifications or other communications to
be given or made to the Purchaser by the Trustee shall be deem-
ed to be effectively given or made if given or made to him by
registered letter addressed to him at number 136 St. James
Street, Montreal, or at such other place in lieu thereof as the
Purchaser or his assigns from time to time may notify in writing
to the Trustee.

8. All payments whether of money or otherwise which
the Trustee may require to make to the Vendors under the terms
hereof shall be made to them or to their order at the office of the
Trustee in the City of Montreal.

9. The said sharves of the Beauharnois Light Heat &
Power Company (other than said qualifying shares) are regis-
tered on the books of said Company as follows ‘‘National Trust
Company Limited as Trustee for W. H. Robert, J. A. Robert and
Miss Sarah Mary Robert, personally and es qualité, and R. O.
Sweezey, the parties to an agreement dated the third of Fe-
bruary, 1927.”” and upon the assighment or other transmission
of the rights of any of the said parties, the Trustee shall on the
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request in writing of the representative of such party and such en Discovery
-3 i ; My av reaui P . i w..
evidence of title as the Trustee may require, cause appropriate , 2w

o M S T Q 1 b
changes to be made in such registration. betweon sey

and
Marquette

In witness whereof the parties hereto have signed these Iuvestment
presents in triplicate this Third day of February, One thousand 2 May 1927
nine hundred and twenty-seven.

Sgd. W. H. Robert
S. M. Robert
J. A. Robert
R. O. Sweezcy.
National Trust Company Limited,

Sgd. J. M. Macdonell,

Manager.
0. B. MacCallum,
Trust Officer.
Witness:
Sgd. Hugh B. Griffith.
PLAINTIFF’S EXHIBIT P-W-2 IN WARRANTY AL
ON DISCOVERY. gﬁrgzexgggween
alid . wwWeezev
Copy of agreement No. 2. between R. O. Sweezey and %%'e%‘éﬁéﬁt
Marquette Investment Corporation. 12 May 1927

(Syndicate Agreement.)

MEMORANDUM OF AGREEMENT made in duplicate
at the City of Montreal in the PProvince of Quebec as of the
twelfth day of May, Omne thousand nine hundred and twenty-
seven:

By and Between:—

ROBERT OLIVER SWEEZEY of the City of West-
mount in the Province of Quebec, hereinafter referred to as
“Sweezey’’,

Party of the First Part;

And:

MARQUETTE INVESTMENT CORPORATION, com-
pany fully incorporated by Letters Patent of the Province of
Quebec, hereinafter called the ‘‘Depositary’’;

Party of the Second Part;
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WHEREAS hy a Memorandum of Agreement bearing even
date herewith (a copy of which together with copies of the Sche-
dule therein referred to are annexed as Schedule ““X”’ to these
presents) Sweezey has transferred to the Depositary all his
rights and interests in and to and arising out of two agree-
ments therein referred to, and in and to the assets and things
covered by the said two agreements, which said rights and in-
terests are hereinafter referred to as ‘‘the rights and interests
transferred’; and

WHEREAS “‘the rights and interests transferred’ have
been so transferred to the Depositary to be held by it in trust
for the purposes and upon and subject to all the trusts, provi-
sions and conditions in these presents set out;

NOW, THEREFORE, THESE PRESENTS WIT-
NESS AS FOLLOWS:—

1. ““The rights and interests transferred’ shall be held
and dealt with by the Depositary in trust for and on behalf of
the Syndicate hereinafter mentioned, and upon and subject to
all the trusts, provisions and conditicns of these presents.

2. Any aud all other property, money, assets or rights
of whatsoever nature which may hereafter he transferred to or
placed in the custody of the Depositary by or on behalf of the
said Syndicate shall be held and dealt with by the Depositary
in trust for and on behalf of the said Syndicate and upon and
subject to all the trusts provisions and conditions of these pre-
sents.

3. The Syndicate shall he known as “The Beauhar-
nois Syndicate” and shall consist of Sweezey, together with the
other persons hereinafter nominated as Syndicate Managers
and such other persons as shall from time to time he admitted
to membership therein by the Syndicate Managers in accordance

with the Provisions hereof and of the By-Laws hereinafter pro-
vided for.

4. The purposes for which the Syndicate has been or-
ganized are all or any of the following, namely:

(a) To acquire, hold, use, administer, develop, improve,
turn to account, grant leases of, sell, exchange, mortgage, hypo-
thecate, pledge or otherwise dispose of or deal with, in whole or
in part, ‘‘the rights and interests transferred’’;
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(h) To acquire by purchase, lease or otherwise, hold, o»Picovery
use, administer, develop, improve, turn to account, grant s cemen

leases of, sell, exchange, mortgage, hypothecate, pledge or &’ Sueecer

R. O. Sweezev

otherwise dispose of or deal with any other property, rights jMiquese

. . . : I t t
and concessions, and in particular any property, rights and corporation
. - 12 M 1927
concessions which may be necessary or useful for the develop- "(contihued)
10 ment of the water powers existing by reason of the difference in

level between Lake St. Francis and Lake St. Louis;

(¢) To develop or cause to be developed the water
powers existing by reason of the difference in level between
Lake St. Francis and Lake St. Louis;

(d) To promote or cause to be promoted, contribute to,
subsidize or otherwise assist, any companies, syndicates or
enterprises for the purpose of doing or causing to be done
any of the above things, or carrying on or proposing to carry
on any business or enterprise similar to that of the Syndicate
or capable of being conducted so as directly or indirectly to
benefit the Syndicate, and to subscribe, take, acquire, pay
for, hold, sell or otherwise dispese of or deal in any shares
or interests in or securities of such companies syndicates or
enterprises;

20

(e) To subscribe for, take, acquire, pay for, hold,

g0 sell or otherwise dispose of or deal in such shares, interests

in or securities of any company, syndicate, partnership, firm

or undertakings as the Board of Syndicate Managers may deem
expedient or useful;

(f) To employ engineers, architects, appraisers and
other experts to investigate, examine into and report upon
any undertaking, project, proposal, property or rights of any
kind, and the condition, prospects, value and character of the
same ;

10

(g) To invest money at interest on the security of pro-
perty, moveable or immoveable and generally to lend and ad-
vance money to such persons and upon such terms and subject
to such conditions as may be deemed expedient;

(h) To receive money or deposit at interest or other-
wise, and to advance and lend money and assets of all kinds upon
such terms as may be arranged;
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(i) To take part in the management, supervision or
control of the business or operations of any company or under-
taking, and for that purpose to appoint and remunerate any
directors, accountants or other experts or agents;

(j) To apply for, purchase or otherwise acquire, any
trade marks, trade names, patents, licenses, concessions and
the like, conferring any exclusive or non-exclusive or limited
or unlimited right to use, or any secret or other information
as to, any invention formula, recipe or process, which may seem
capable of being used for any of the purposes of the Syndicate,
or the acquisition of which may seem calculated, directly or
indirectly, to benefit the Syndicate, and to use, exercise, de-
velop or grant licenses in respect of, or otherwise turn to ac-
count the property, rights or information so acquired;

(k) To enter into partnership, or into any arrange-
ment for sharing of profits or expense, union of interests,
co-operation, joint adventure, reciprocal concession, or make
other working arrangements with any person, company or enter-
prise carrying on any business similar to that which the
Syndicate is organized to carry on, or business capable of
heing conducted so as directly or indirectly to benefit the
Syndicate, and to manage, cperate and carry on the property,
undertakings and affairs of any such business and to acquire the
same, including its goodwill rights, liabilities and other accesso-

ries by purchase, lease or otherwise;

(1) To issue, allot and deliver as fully paid up
and non-assessable, or partly paid up, the part-interest of the
Syndicate in payment or part payment of any securities,
rights or things that it can acquire, or in payment or part
payment for any services rendered to the Syndicate, whether
in connection with the promotion and organization of its
bhusiness or otherwise, or in or towards the payment or sa-
tisfaction of debts and liabilities owing by the Syndicate;

(m) To sell, lease, or otherwise dispose of or deal with
the whole or any part of the undertaking of the Syndicate and
of its assets and gcodwill and rights and obligations of any kind,
for such consideration as the Syndicate Managers may think fit,
including shares, debentures and other securities of any corpo-
ration, and to distribute among its members any such securities
or other consideration so received;
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(n) To acquire the goodwill, property, rights and assets, °» Prcovery
either with or without assuming the liabilities of any person, agreement
firm, corporation or enterprise, capable of being conducted so §f’db?,l,’$;§§§{3
as directly or indirectly to benefit the Syndicate, or possessed Marquette

Investment

of property suitable for the Syndicate, and to pay for the same corporation
in cash or in fully paid up and non-assessablé or in partly paid %contiauea

part-interests or securities of the Syndicate or ctherwise;

(o) To make advances to or guarantee the obligations or
contracts of or otherwise assist in any mauner any company whose
shares of capital stock, bonds or other obligations are held in
whole or in part by the Syndicate, and to do any act or thing
for the preservation, improvement or enhancement of the value
of any such shares, bonds or obligations; and in like manner to
advance money to or guarantee the contracts of or otherwise
assist any person, firm or company having business engagements
with the Syndicate or indebted to it;

(p) 'To lend money to persons or companies having deal-
ings with the Syndicate and to invest and deal with any funds or
assets not immediately required for the purposes of the Syndi-
cate as may be deemed expedient;

(q) 'To enter into any arrangement with any authority or
government, municipal, local or otherwise, that may seem con-
ducive to the objects of the Syndicate, or any of them, and to ob-
tain from any such authority or government any rights, privi-
leges, concessicns, subsidies or other benefits which it may seem
desirable to obtain, and to carry out or exercise and comply with
any such arrangements rights and benefits;

(r) To carry on any other business which mayv seem to
the Syndicate Managers capable of being conveniently carried
on in connection with its business, or calculated directly or in-
directly to enhance the value of or render profitable anv of the
property or rights of the Syndicate;

(s) To distribute amongst the Members of the Syndicate
and other persons entitled thereto in kind any property of the
Syndicate, and in particular any shares, debentures or securities
which the Syndicate may have power to dispose of;

(t) To pay all costs incidental to or in connection with
the formation and organization of the Syndicate, and to do all
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such things as are incidental or conducive to the attainment of
the above objects, and to promote any company or companies
for the purpose of acquiring any or all of the undertakings, as-
sets, rights or liabilities of the Syndicate, or for any other pur-
poses which may seem caleulated to benefit the Syndicate;

(u) To do all or any of the above things as principals.
agents, contractors, managers, supervisors or otherwise and by
or through trustees or agents, or any corporation or other syn-
dicates, or otherwise, and either alone or in econjunction with
others, and to do all such things as may be incidental or cou-
ducive to the attainment of the above objects;

(v) Such other purposes as may from time to time be
decided upon by the Board of Syndicate Managers, provided the
same be approved by the holders of a majority in number of the
outstanding part-interests of the Syndicate.

9. (a) The capital of the Syndicate shall be divided
into not more than four thousand (4,000) part-interests with-
out nominal value, provided, however, that the maximum number
of part-interests into which the capital may be divided may be
increased from time to time to not more than five thonsand
(5,000) part-interests by the Board of Syndicate Managers;

(b) Each part-interest shall be equal to every other
part-interest. At all meetings of members of the Syndicate

each member shall have one vote for each part-interest held by
him;

(e¢) Dart-interests may be allotted by the Board of
Syndicate Managers from time to time as they deem expe-
dient and for such consideration as they deem appropriate,

and either as fully paid up or subject to subsequent calls there-
on;

(d) Part-interest shall be transferable only on the
books of the Syndicate by the registered holder thereof, or by
duly authorized attorney, provided, however that no transfer of
any part-interest shall have any effect unless and until
permitted or approved by the Board of Syndicate Managers,
who need not give any reason for refusal of such permission or
approval and shall be free to exercise their unfettered diseretion
in this connection it being hereby undertood and declared that
the undertaking of the Syndicate is of such a nature that the
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character and identity of the various members thercof is of
vita] importance to the successful carrying out of such under-
taking;

(e) Tha Depositary shall be the Transfer Agent and
Registrar of part-interests of the Syndicate, and there shall
be kept by the Depositary on behalf of the Syndicate a book or
books wherein shall he kept and recorded;

L. the names alphabetically arranged of all persons
who are or have been members;

1. the address and calling of every such person while
a member;

iii.  the number of part-interests held by each member;

iv. the amounts paid in and remaining unpaid respectiv-
ely on the part-interests of each member;

V. all transfers of part-interests in their order as
presented to the Depositary for entry, with the
date and other particulars of each transfers and
the date of entry thereof; and

vi.  the names, addresses and callings of all persons who

‘ are or have heen Syndicate Managers, with the
several dates at which each became or ceased to be
a Syndicate Manager;

Such book or books during reasonable business hours of every
day, except Sundays and holidays, shall be kept open for the
inspection of members of the Syndicate and their personal re-
presentatives at the office of the Depositary;

(f) Certificates representing the issued fully paid part-
interests in the Syndicate shall be issued to the holders of such
part-interests by the Depositary on behalf of the Syndicate, and
the Depositary may decline to register any transfer of the part-
interests represented by any certificate unless such certificate be
surrendered to it;

(g) No transfer of any part-interest shall be valid for
any purpose whatsoever until entry thereof has been duly made
in the transfer book kept by the Depositary, except for the pur-
pose of exhibiting the rights of parties thereto towards each
other;
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6. The chief place of husiness of the Syndicate shall be
maintained at the office of the Depositary, and the Syndicate
may maintain such other places of business as the Board of Syn-
dicate Managers may deem advisable.

7. (a) The property, rights, affairs and concerns of
the Syndicate shall he managed and controlled by a Board of
five Syndicate Managers, but the number of Syndicate Managers
may from time to time be decreased to not less than three, or
mereased, provided such decrease or inerease receive the approv-
al of members holding a majority in number of the then out-
standing part-interests;

(h) No person (other than those nominated by sub-
section (¢) hereof to be the first Syndicate Managers) shall be
qualified to be elected, or appointed or to act as a Syndicate
Manager unless he be a member of the Syndicate holding at least
one part-interest therein;

(¢) The said Sweezey and Henry Newman and Robert
W. Stecle both of the Clity of Westmount and Hugh B. Griffith
and William H. Rcbert both of the City of Montreal shall be the
first Syndicate Managers until replaced hy others duly appointed
in their stead;

(d) The said Sweezey, Newman and Griffith arc hereby
acknowledged and declared to be directors and shareholders of

and financially interested in Newman, Sweezey & Company.

Limited and it is understood and agreed that the said Sweezey,
Newman and Griffith shall not nor shall any of them be account-
able to the Syndicate nor to any of the members thereof for or in
respect of any profits which they or any of them may make
through their or his interest in Newman, Sweezey & (‘ompany
Limited arising out of contracts or dealings which said New-
man, Sweezey & Company Limited may now or hereafter have
with the Syndicate, nor shall the said Newman, Sweczey & Com-
pany Limited be acccuntable for any profits which it may make
arising out of any such contracts or dealings.

The said Steele is hereby acknowledged and declared to
be a director and shareholder of and financially interested in
The Dominion Securities Corporation Limited and it is under-
stood and agreed that the said Steele shall not be accountable
to the Syndicate nor to any of the members thereof for or in
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respect of any profits which he may make through his interest in
said The Dominion Securities Corporation Limited arising out
of cgntracts or dealings which said The Dominion Securities
Corporation Limited may now or hereafter have with the Syn-
dicate nor shall the said The Dominion Securities Corporation
Limited be accountable for any profits which it may make arising
out of any such contracts or dealing.

The said Robert is hereby acknowledged and declared to
be interested in the ‘‘rights and interests transferred’ in that
Lie is one of the vendars thereof to the said Sweezey and it is
understood and agreed that the said Robert shall not be account-
able to the Syndicate nor to any of the members thereof for or
in respect of any profits which he may make through his inte-
rest in the ‘‘rights and interests transferred’’ or the purchase
price thereof;

(e) The Syndicate Managers shall be elected by the
members in general meeting at such times, in such manner and
for such terms as the By-laws of the Syndicate from time to time
prescribe. If at any time an election of Syndicate Managers is
not made or does not take effect at the proper time, such election
may take place at any subsequent special general meeting of the
members of the Syndicate called for the purpose, and the re-
tiring Syndicate Managers shall continue in office until their
successors are elected ;

(f) Every Syndicate Manager and his heirs, executors
administrators and estate and effects respectively, shall be
indemnified and saved harmless out of the funds of the Syndi-
cate from and against all costs, charges and expenses whatsoever
which such Syndicate Manager sustains or incurs in or about
any action, suit or proceeding which is brought, commenced
or prosecuted against him for or in respect of any act, deed,
matter or thing whatsoever, made, done or permitted by him in
or about the execution of the duties of his office; and also
from and against all other costs, charges and expenses which
he sustains or incurs in or about , or in relation to the affairs
thereof, except such costs, charges or expenses as are occasioned
by his own wilful neglect or default.

(g) Any member of the Syndicate or person owning a part-
interest may contract or deal in his own right, or be interested
in a firm or eompany which contracts or deals with the Syndi-
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cate, without being respounsible to the Syndicate for any profits
made by so doing.

(h) Any Syndicate Manager may contract or deal in his
own right, or be interested in a firm or company which contracts
or deals with the Syndicate and if disclosure is made in writing
to the Syndicate Managers of such separate interest (without it
heing necessary to disclose the nature or extent of such interest)
neither he nor such firm or company shall be responsible to the
Syndicate for any prefits made by him or such firm or company
as a result of such contract or dealing.

8. The Board of Syndicate Managers shall in all things
administer, manage and control the preperty, rights, affairs,
concerns, business and undertaking of the Syndicate, and make
or cause to be made for the Syndicate any description of contract
which the Syndicate may by law enter into, and do or cause to
be done anything which the Syndicate as a whole can do, or cause
to be done, the whole however subject to the restrictions and
provisions contained in Article 9. hereof.

9. The Board of Syndicate Managers may borrow money
for and incur liabilities on hehalf of the Syndicate upon such
terms and conditicns as they deem expedient, provided however
that no loans may be effected nor other liahilities incurred except
upon the condition assented to by the creditors of such loans or
other liabilities that neither the Syndicate Managers nor any
other members of the Syndicate shall be personally liable for the
repayment. of such leans or liabilities, and that the creditors of
such loans or liabilities shall be entitled to look only to the assets
of the Syndicate, or the proceeds thereof, for repayment. No-
thing herein contained, however, shall he construed so as to prev-
¢nt any member of the Syndicate who is willing to do so, from
personally guaranteeing or rendering himself liable for the re-
payment of any loan or other liability of the Syndicate.

10. The Board of Syndicate Managers may, from time
to time, in their discretion distribute among the members of the
Syndicate (pro rata in accordance with their respective hold-
ings of part-interest) the profits and other assets of the Syn-
dicate.

11. The Depositary shall deal with all the property,
rights and assets of the Syndicate from time to time in its
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custody in accordance with the orders and instructions of the onDiscovery
Board of Syndicate Managers, provided that in all cases in which pgeomen
the Depositary is ordered or instructed by the Board of Syndicate NOo petween
Managers to do in respect of such property, rights and assets, S quette
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or any part of them, anything which under the provisions hereof orporation
requires the approval of any proportion of the members of the contiauedy
Syndicate, then the Depositary before doing such things shall

require evidence satisfactory to it that such approval has been
obtained.

12. (a) The reasonable remuneration of the Depositary
for its services, whether rendered under or as a result of this
agreement, or in connection with any of the property, rights and
assets of the Syndicate from time to time in the custody of the
Depositary, and all expenditures and liabilities made or incurred
by the Depositary under or as a result of this agreement, or in
connection with such preperty, rights and assets, shall be paid by
the Syndicate together with interest at the rate of six per-ceat.
(69,) per annum on the amount of such remuneration and ex-
penditures from the date when such remuneration shall be pay-
able, or from the date of such expeaditures, and such remuunera-
tion, expenditures and liabilitics shall be a first charge or lien
upon the property, rights and assets from time to time in the
custody of the Depositary, and the Depositary shall have the right
to retain such property, rights and assets until payment of such
remuneration, expenditures and liabilities. The Depositary shall
be entitled to apply any monevs of the Syndicate from time to
time in its hands towards the payment of such remuneration
expenditures and liabilities.

(b) The Depositary, in relation to these presents, or in
respect of any matter or thing arising out of these pre-
sents, may act cn the opinion or advice of or information
obtained from any lawyer, valuer, survevor, broker, anctioncer,
or other expert, employed in good faith by it, and shall not
be responsible for any loss occasioned by acting or not acting
thereon, and shall be entitled to take legal or other advice and
employ such assistance as may be mnecessary to the proper
discharge of its duties, and to pay proper and reasonable com-
pensation for all such legal and other advice or assistance as
aforesaid.

(¢) Any such advice, opinion or information may be
sent or obtained by letter, telegram or cablegram, or otherwixe,
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and the Depositary shall not be liable for acting on any advice,
opinion or information purporting to be conveyed by any such
letter. telegram or cablegram, or otherwise, although the same
containing some error or shall not be authentic.

(d) The Depositary shall be at liberty to place all
bonds, stocks, share certificates, debentures or other secur-
ities or deeds or other documents of title, or records, from
time tc time placed in its ecustody, in any safe or receptacle
selected by the Depositary, or with any bank or banking com-
pany, or with any lawyer or firm of good repute, or any cus-
todian in any part of the World, and the Depositary shall not he
responsible for any loss incurred as a result of so doing, and
the Depositary may pay all sums required to be paid in this
connection.

(e) The Depositary shall not be responsible for any
misconduct on the part of any attorney, banker, lawyer, agent
or other person appointed by it hereunder or bound to supervise
the proceedings of any such appointee.

(f) The Depositary shall not be required to give
security for its conduct or administration and shall not be
responsible for the acts, omissions, defaults, ecrrors, fraud,
fault or misconduct of any agents whom it may in good faith
employ in the exercise of the powers or dutics conferred upon
it hereunder nor for loss oceasioned by its own acts, omissions
or defaults, unless such acts, omissions or defaults constitute a
breach of trust knowingly and intentionally committed by the
Depositary.

(g) The authenticity of all acts, requests, resolutions
and directions of the Syndicate and /or of the Board of
Syndicate Managers and / or of any officer or officers of the
Syndicate shall be deemed for the protection of the Deposit-
ary to be conclusively proven by a certificate signed by any person
being, or by the Depositary believed to be, a Syndicate Manager
or officer of the Syndicate.

13. The Depositary may resign as Depositary hereunder

by giving notice in writing to the Board of Syndicate Managers
of its intention so to do and such resignation shall take effect
thirty (30) days after the delivery of such notice to the Board,
or on such earlier date as a successor Depositary shall be ap-
pointed as hereinafter provided.
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14. The Depositary may be removed from office here- onDiscovery
under by a resolution approved by the votes of members holding Agrai

a majority of the issued part-interests of the Syndicate. No. 2 between

R. O. Sweezev
and
Marquette

15. In the event of the resignation or removal of the Zavestment
Depositary from office hereunder a successor Depositary 2 May 1927
(which shall be an incorporated company) shall be appointed
by the members of the Syndicate in general meeting assembled
and upon such appointment being made all the powers, duties,
liabilities and funections of the Depositary hereunder shall
vest in and become incumbent upon the successor Depositary to
all intents and purposes and all the property, rights and assets
in the custody of the Depositary shall be placed in the custody
of the successor.

16. The By-laws set out in Schedule ‘Y’ hereto annexed
shall be the By-laws of the Syndicate. Such By-laws, and any
other By-laws which may hereafter come into force and effect,
may be added to, amended, repealed or re-enacted at any time
by resolution passed at a general meeting of members called
for the purpose, or by resolution passed at a meeting of the
Board of Syndicate Managers, but any addition, amendment
repeal or re-enactment made by the Syndicate Managers shall
only have force and effect until the mnext annual general
meeting of members of the Syndicate, or until a special
general meeting of members of the Syndicate called during the
interval for the purpose of confirming the same, and in default
of confirmation at such annual or special general meeting, any
such addition, amendment, repeal or re-enactment shall have no
force or effect thereafter.

17. It is understood and agreed that in consideration of
the transfer to the Depositary by Sweezey of the rights and in-
terest transferred—

(a.) Sweezey shall be entitled to receive forthwith as
fully paid up and non-assessable Six Hundred (600) part-in-
terests of the Syndicate;

(b) Messrs. Newman, Sweezey & Co., Limited and
Dominion Securities Corporation Limited shall jointly have the
right to subscribe or procure subscribers for or underwrite any
and all bonds, debentures, shares and other securities which may
hereafter be issued by Beauharnois Light Heat and Power
Company or any other company promoted by, or directly or



10

20

30

40

— 166 —
— i

Plaintiff’s
Exhibit
in Warranty

indirectly controlled by or for the Syndicate, at fair and onDiscovery
reasonable prices for such securities, having in view the market Agresmns

conditions prevailing at the time of such issue. B0 petwwoen

and
Marquette

18. This agreement may be modified, amended or added {Eyestment

to in any manner and to such effect as may be approved by the 2 May 1927
members of the Syndicate holding a majority of the outstanding
part-interests of the Syndicate, but no change or modification of

the Depositary, including its remuneration and compensation,

shall be made without its, the Depositary’s, express written
consent, and no change or modification shall be made to the
provisions of sub-paragraph (¢) of paragraph 17 hereof without

the express written consent of the said Newman, Sweezey & Co.,
Limited and the said Dominion Securities Corporation Limited.

All modifications, amendments cr additions to this agreement
approved by a majority of the members of the Syndicate shall

he notified to the Depositary forthwith.

19. This agreement shall continue in full force and effect
until all the assets of the Syndicate shall have been distributed or
otherwise disposed of.

IN WITNESS WHEREOF the parties hereto have exe-
cuted these presents as of the date firstly above written.

IN THE PRESENCE OF :—

R. O. Sweezey.
H. M. Knight.
Marquette Investment Corporation,
By M. W. Steele
Hugh B. Griffith.
(SEAL).
SCHEDULE “Y.

THE BEAUHARNOIS SYNDICATE.
BY-LAWS.

Fiscal yeér. BY-LAW No. 1.

The fiscal year of the Syndicate will end on the
thirty-first day of December in each year, but the
first fiscal year shall end on the thirty-first day
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of December 1928 and shall comprise the period on Discovery
between the twelfth day of May 1927 and the, F¥-2

thirty-first day of December 1928.
BY-LAW No. 2.

10 General Meet- (a) The annual general meeting of the members

20 Special gener-

30

40

ings of
members.

al meetings.

Notices.

Quorum.

of the Syndicate shall be held at such time, on such
date not more than three months after the end of
each fiscal year commencing with the fiscal year
ending on the thirty-first day of December 1928 as
the Syndicate Managers may determine, at the
chief place of business of the Syndicate, or at
such other place in Canada as the Syndicate
Managers may determine.

(b) Special general meetings may be called at
any time by the President or on resolution of the
Board of Syndicate Managers, and must be called
upon written request representing at least one-
fourth of the outstanding part-intevests of the
Syndicate, and shall be held at the chief place of
business of the Syndicate or at such other place as
may be fixed by the notice calling the same.

(¢) Notices of general meetings (whether an-
nual or special) shall indicate the time and place
of the meeting, and shall be given by letter mailed
to each member at least ten dayvs before the date
of the meeting to the address shown on the hooks
of the Syndicate, or to the last known address, and
it shall not be necessary to reeister such letters nor
to make any newspaper or other publication of the
notice. Notices of special general meetings must
specify the bhusiness to be transacted thereat, and
no other husiness shall be transacted thereat with-
out the unanimous consent of all the members of
the Syndicate.

(d) The quorum at any general meeting of mem-
bers shall be a representation personally or by
proxy of a majority of the issued part-interests of
the Syndicate, provided there be at least two mem-
bers entitled to vote present in person. At any
meeting which is attended by less than a quorum,

eement
No. 2 between
R. 0. Sweezev
and
Marquette
Investment
Corporation
12 May 1927
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a majority of the part-interests represcuted may
adjourn the meeting for a period of not more than
thirty days without further notice, and if a quo-
rum be represented at such adjourned meeting,
any business can then be transacted which could
have been transacted at the meeting as originally

called.

(e) Each member may vote either in person or
by written proxy. No person shall act as proxy un-
less he is a member entitled to vote, but persons
not members may be appointed to represent cor-
porations holding part-interests in the Syndicate
and to vote on such part-interests for such corpo-
rations.

(f) 1In case of a tie the Chairman of the Mceting
shall have a casting vote in addition to such other
votes as he may have as a member.

(g) The President, or in his absence a Vice-Presi-
dent (in order of seniority), or in the absence of
any Vice-President, the chairman chosen by the
meeting, shall preside at all meetings of members
of the Syndicate and of Syndicate Managers. The
Secretary of the Syndicate, or in his absence, such
person as is chosen by thé presiding officer, shall
act as secretary of all meetings of members and of
Syndicate Managers.

(h) A written waiver of notice of any meeting
or of the purposes of any meeting, whether signed
before, at or after the meeting, shall he effective
as due notice of that meeting to all intents and
purposes to the persons executing such waiver.

(i) Minutes shall be kept of the proceedings at
each meeting of members and shall be signed by
the Chairman and Secretary of the meeting, and
such minutes when so signed shall be conelusive
proof of the proceedings at that meeting.

(j) Except where otherwise provided in the
agreement constituting and governing the Syndi-
cate, all questions which it is required or desired
should be decided by members of the Syndicate
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shall be decided by a majority of votes cast at enDiscovery
any general meeting of members at which a quo- , EW-2

rum is present, but any consent, approval or other §o 2 between

ing of a general meeting provided such consent.3pd ...

- Lo PEOT Y Marqu
approval or other decision 1is ev idenced by agresment
written instrument or instruments signed by all 12 Masy 1927

the members of the Syndicate. (contihned

Syndicate BY-LAW No. 3.
Managers.

Election and (a) The Board of Syndicate Managers shall be

removal. elected at each annual general meeting of mem-
bers to hold office for one year or until their suc-
cessors are elected. The first Syndicate Managers
named in the agreement constituting and govern-
ing the Syndicate shall hold office until the first
Annual General Meeting. Any Syndicate Man-
ager may be removed from office at any time upon
a resolution of the members at a general meeting,
and a successor may be elected hy the members
at a general meeting. Elections of Managers do
not need to be by ballot.

Meetings of  (b) Meetings of Syndicate Managers shall be

Syndicate held at such times and places as may be deemed

Managers. convenient and may be called by the President or
Vice-President, or by a majority of the Syndicate
Managers then in office, but a meeting shall He
held immediately after each annual general meet-
ing of members at which the officers of the Syn-
dicate will be elected for the ensuing year, or until
their successors are elected.

Notices. (¢) Notices of meetings of Syndicate Managers
shall be given by letter posted at least one day be-
fore such meeting, but when it is deemed to he
urgent the Syndicate Managers may be summoned
at any time before the meeting by telegram or te-
lephone, or in any other practicable manner. No
notice is necessary for the meeting of Syndicate
Managers to be held immediately after each an-
nual general meeting of members.

Voting Power. (d) Syndicate Managers can only vote in per-
son and each Syndicate Manager will have one
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vote without refereace to the number of part-in-
terests which he holds. The Chairman shall both
have the right to vote as a Syndicate Manager and
shall also have a casting vote in case of a tie.

(e) The quorum for meetings of Syndicate
Managers shall be three Syndicate Managers.

() Any Syndicate Manager’s vote may be ob-
tained in writing over his 51g,natur hefore or after
the meeting, or (if unanimous) without any meet-
ing being called, and shall then he valid and et-
fective to all intents and purposes.

(g) A written waiver of notice of any meeting
or of the purposes of the meeting, whether sigh: *(1
hefore, at or after the meeting, shall be effective
as due notice of that meeting to all intents and
purposes to the Syndicate Managers executing the
same.

(h) Any vacancy or vacancies occurring on the
Board of Syndicate Managers, whether bv death,
disqualification, retirement or otherwise, may be
filled for the remainder of the term by a ma]orlh
of the Syndicate Managers still in office, whether
such majority constitute a quorum of the Syndi-
cate Managers or not.

(i) The members shall decide from time to time
the remuneration (if any) of the Syndicate Man-
agers.

BY-LAW No. 4.

(a) The Syndicate Managers, after each annual
meeting of members, shall eleet the officers of the
Syndicate for the ensuing year, or unti] their sue-
cessors are elected. but any otficer may at any
time he removed from office by a vote of the mem-
hers at a general meeting and a successor may be
elected by a vote of the members at a general meet-
ing.

(h) The officers of the Syndicate shall be a Pre-
sident who must be a member and a Syndicate
Manager, and a Secretary and a Treasurer, neither
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of whom need be a member or a Syndicate Mau-
ager, and one or more Vice-Presidents may be
elected from amongst the Syndicate Managers,
and any two of these offices (except the offices of
President and Vice-President) may be held by
one and the same person. The Syndicate Man-
agers may also appoint such other officers and
assistants as they deem expedient and may confer
upon such officers such powers and allot to them
such duties as the Syndicate Managers consider
advisable.

(¢) The President shall preside at all meetings
of members and of Syndicate Managers, and shall
perform all the duties which would be incidental to
the office of President of an incorporated com-

pany.

(d) The Vice-President, or Vice-Presidents, if
elected, shall ( in the order of seniority if there
he more than one) perform all the duties of the of-
fice of President whenever the President is ab-
sent or for any reason unable to act as President.

(e) The Secretary shall keep proper records of
all meetings of members and of Syndicate Man-
agers and shall have charge of all the books and
records of the Syndicate (except insofar as the
Syndicate Managers may otherwise arrange), and
shall give notice of all meetings of members and
of Syndicate Managers, and shall attend to such
other duties as may he assigned to him by the
Syndicate Managers from time to time.

(f) The Treasurer shall have charge of all mo-
neys and securities of the Syndicate (except inso-
far as the Syndicate Managers may otherwise ar-
range), and shall keep full and accurate accounts
of all receipts and dishursemnts and shall attend
to such other duties as may be assigned to him by
the Syndicate Managers from time to time.

(g) Any vacancy or vacancies occurring among
the officers mav be filled by the Syndicate Man-
agers for the halance of the term.
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Remuneration. (h) The Syndicate Managers shall decide irom

Capital of the
Syndicate.

Certificates.

Transfers of
part-interests.

Bills of
Exchange.

Auditors.

time to time what remuneration (if any) the var-
ious officers shall receive as such.

BY-LAW No. 5.

(a) Certificates for part-interests shall be in such
form as the Syndicate Managers may determine
and shall be signed by the President or a Vice-Pre-
sident and the Secretary or the Treasurer, and the
Syndicate Managers may by resolution authorize
any Syndicate Manager to sign in place of any of
the said officers.

(b) The part-interest transter bhooks may be
closed before meetings of members and before
payment of dividends, for such periods and after
such notice as mav from time to time be determin-
ed by the Syndicate Managers.

BY-LAW No. 6.

All promissory notes and all cheques and other
bills of exchange to be signed, drawn, accepted or
endorsed by or on behalf of the Syndicate shall he
signed, drawn, accepted or endorsed by such pei-
son or persons as may from time to time bhe au-
thorized hy resolution of the Board of Syndicate
Managers, whether the persons so authorized be
officers or Syndicate Managers or not, but any bills
of exchange may bé endorsed for collection or for
deposit on account of or to the credit of the Syn-
dicate by means of a rubber stamp, or in any other
convenient way, the whole however subject to the
limitation and restrictions set out in Article 9. of
the agreement constituting and governing the
Syndicate.

BY-LLAW No. 7.

An auditor or auditors of the affairs of the Syn-
dicate shall be appointed at each annual general
meeting of members to hold office until the next
annual general meeting, and an auditor or audi-
tors to hold office until the first annual general
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after the coming into force of these By-laws by, P.W.-2

. . greement
the Syndicate Managers, No Syndicate Manager No. 2 vetween
R. O. Sweezev

or officer of the Syndicate shall he appointed au-and
. ~ . o (es » Marquette
ditor. When any vacancy oceurs in the office of mvestment
. orporation
auditor before the end of the term, that vacancyiz lia:iy 1927
10 may be filled by the Syndicate Managers for the "%
halance of the term, but while any such vacancy
continues the remaining auditor or auditors, if

any, shall continue to act.

This is Schedule ““Y” referred to in the annexed agree-
ment hetween Robert Oliver Sweezey and others and Marquette
Investment Corporation.
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P-2
Copy of letter
from

Copy of letter from the Defendant to the late R. 0. Sweezey

. . . to C. Winfield
C. Winfield B. Sifton. B Sitton o7
Letterhead of
NEWNMAN, SWEEZEY & COMPANY, LIMITED
Investment Bankers
136 St. James Street

Montreal, 6th September, 1927.
30 W. B. Sifton, Esq.,
Mallorytown, Ont.

My dear Wynn —

This introduces Hugh B. Griffith, who is the Secretary
of our Power Syndicate, and also a partner in our firm. He is
very familiar with all the details of the Power proposition, and
is calling on you in case there is anything you might discuss to
advantage at this time, and also in case you are unable to come
to Montreal.

40 ~

My own time is so occupied this week with a number of
things that I fear I will be unable to get up to Brockville, and I
would like very much to be acquainted with whatever inform-
ation may be of henefit to us in this matter.

With best regards, I am,
Yours sincerely,

“R. O. Sweezey "’
ROS.HMK
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Copy of letter from the Defendant to the late
C. Winfield B. Sifton.
Letterhead of
R. O. SWEEZEY (Bsc. MEIC)

Consulting Engineer,
136 St. James St.

Montreal 28th Sept., 1927.

W. B. Sifton, Esq.,
Mallorytown, Ont,.

My dear Wynn—

I am sorry I have been away for a few days and delayed
in sending you the letter I promised.

As T am somewhat in a hurry at the moment, and as the
letter will take a little thinking over, I am just sending you the
cheque for $5,000 in the meantime for your retaining services,
and when I come back to Town in two or three days I will write
the other letter.

I am obliged to you for your memorandum, which came
duly to hand, and T am very well pleased with the progress you
are making.

Tt is likely I shall be in Ottawa to-mororw, and may seize
the opportunity to have a talk with the Senator.

Yours very truly,

“R. O. Sweezey”’
ROS.HMK
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Copy of letter from the Defendant to the late
C. Winfield B. Sifton.

NEWMAN, SWEEZEY & COMPANY, LIMITED
Investment Bankers
136 St. James Street

Montreal 15th Oect., 1927.

W. B. Sifton, Esq.,
Mallorytown, Ont.

Dear Sir —

I apologize to you for the delay in writing you, as I pro-
mised I would some time ago.

This letter is to confirm our conversation in which I agreed
to pay you Five Thousand Dollars as a retaining fee, in connec-
tion with the St. Lawrence and Beauharnois Power situation,
which amount has already been sent you.

Tt is agreed between us that we.pay you One Hundred
Dollars a day and expenses (when employed away from your
home) for such time as we may require your services as our
work and efforts proceed.

It is further agreed between us that when our plans have
been passed and approved by Dominion Government with the aid
of your counsel and efforts, we shall pay you the sum of Fifty
Thousand Dollars (£50,000).

Yours truly,

“R. O. Sweezey”’
“R. O.8.”
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R. 0. Sweezey
17 Oct. 1927

Copy of letter from the late C. Winfield B. Sifton
to the Defendant.

Letterhead of
WINFIELD B. SIFTON

Telephone & Telegraphs Assiniboine Lodge
Brockville, Ont. Mallorytown

Oct 17/27.
Copy
R. O. Sweezey, Esq.
136 St. James St.
Montreal

Dear Bobh,

I beg you to acknowledge your letter of Oct. 15th confirm-
ing arrangement hetween us, and agree and approve same as
stated by you.

I think your last paragraph is slightly ambiguous. It is of
course understood that I shall use my best endeavours on your
behalf, and shall act subject to yr. instructions. Having done so,
my understanding is that upon the plans being passed and ap-
proved by the Dominion Govt. the additional fee of $50,000 shall
become due and payable to me, I don’t think it will be possible
now or hereafter to produce evidence that such passing of plans
will be due to the “aid of counsel and efforts’ from any parti-
cular person. I think therefore that it would clarify our under-
standing if this phrase were eliminated.

Yrs. Tly,
(S¢d.) “W.DB.R8.”
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Copy of letter from the Defendant to the late
C. Winfield B. Sifton.

COPrY

NEWMAN, SWHEEZEY & COMPANY, LIMITED
Investment Bankers
136 St. James Street

Montreal 19th Oct., 1927.

W. B. Sifton, Esq.,
Mallorvtown, Ont.

Dear Sir —

I have your letter of October 17th, which for purpose of
clearer understanding I quote herewith:—

““Tt is, of course, understood that I shall use my best en-
deavours on your behalf, and shall act subject to your instrue-
tions. Having done so, my understanding is that upon the plans
being passed and approved by the Dominion Government, the
additional fee of $50,000. shall become due and payable to me. I
do not think it will be possible now, or hereafter to produce evi-
dence that such passing of plans will be due to the aid of Coun-
sel and efforts from any particular person. I think therefore it
would elarify our understanding if this phrase were eliminated.”’

I fully agree with your views as expressed in the above,
and for this reason it clarifies my letter to you of the 15th in-
stant.

Yours faithtully,
“R. O. Sweezey"’

ROS.HMK

Plaintiff’s
Exhibit

P-6
Copy of letter
from
R. O. Sweezey
to the late
C. Winfield
B. 8ifton
19 Oct. 1927



— 178 —

Plaintiff’s
Exhibit

P-7
Copy of letter
from the late
C. Winfield

PLAINTIFF’'S EXHIBIT P-7 B. Sifton to

R. O. Sweezey
23 Oct. 1927

Copy of letter from the late C. Winfield B. Sifton
to the Defendant.

10
cory

Lodge Oct 23/27
Dear Bob,

Many thanks for yr letter of Oct. 19th with which I am
now in complete agreement.

Yrs. tly. il
20 “W. B. 8. th Disaanty.

P.W.-8
Corres-
pondence,
cheque and
Voucher

PLAINTIFF’S EXHIBIT P.W-8 IN WARRANTY No.to1
ON DISCOVERY to H. B.

Griffith
13 Dec. 1927

Correspondence, clieque and Voucher No. 101.
WINFIELD B. SIFTON

30 Telephone & Telegraph Assiniboine Lodge
Brockville, Ont. Mallorytown
Deec. 13/27.

Dear Hugh
My expenses last week were
Ritz, Montreal, Sunday aft & Evening. Monday & Tues.
Dec 4/5/6. Ry tickets & expenses Ottawa to Mtl.,
Montreal to Toronto & incidentals 2 days ... $74.33
King Edward Toronto, Dec 7 .Kxtra Hxpense of Ry Tie-
40 kets & stop off at Battle Creek. Entertainment Tor-

onto & incidentals 1 day ... $64.77
Battle Creek 1 day Dec. 8 expenses & incidentals ... $10.—
Total 4 days ..o 149.10

Yr tly,

Winfield B. Sifton
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Dec. 12 /27,
Dear Hugh

On checking my a/es I find $29.31 miscellaneous telegrams
& L. D. Phone calls from Brockville during last months for a/e
your syndicate which I have not included in my travelling ex-
penses.
Yr tly,
Winfield B. Siftton

No 9 Mountreal, Dec. 17 1927
To the BANK OF MONTREAL

Pay to W. B. Sifton or order
exactly one hundred seventy eight dollars forty one cents
$178.41
Marquette Investment Corporation
Hugh B. Griffith R. O. Sweezey
Ledger No. 6
Dec. 23 1927
B. of M., Montreal
The Bank of Nova Scotia
Montreal
Excise Stamyp

ENDORSEMENT

Pay to the order of the Bank of Nova Scotia, Brockville,
Ont. for a ‘¢ Payée.

Winfield B. Sifton.

101
MARQUETTE INVESTMENT (CORPORATION

Amount $178.41
Date Dec. 17th 1927
Pay to W. B. Sifton
Distribution
212.03 Legal-Ottawa .. 178.41
Total .. .. ... . U $178.41

Payment authorized G
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Correspondence, cheque & voucher No. 164.

Telephone & Telegraph
Brockville, Ont.

Assiniboine Lodge
Mallorytown

Feb. 4/28.
Dear Hugh,

As stated in formal receipt for $1500 mailed to you to-
day, same has been credited to fees a/c, leaving my last expense
a/c up to Jan. 21st amount $537.07 unpaid.

Since then my expense a/c to date has been,

Went from Toronto to Montreal Sunday night, Jan. 22.

Mon. Jan. 23 Montreal 1 day at Ritz

Tues. Jan. 24 Montreal & went to Ottawa in afternoon
1 day.

Wed. Jan. 25 Ottawa 1 day at Chateau.
Thurs. Jan. 26 Toronto 1 day at King Edward.

Fri., Sat., Sun. Jaun. 27, 28, 29. In Ottawa. I consider that
no charge for fees should be made for these days.

Mon. Jan. 30 to Sat. Feb. 4 — Five days at Chateau.
Sat. returned to Brockville.
In all 9 days in your service.

I now have the detailed statement of Ottawa Hotel Bill
for week Jan. 15/21 referred to as ‘‘not yet to hand”’ in my lost
expense a/c. I enclose same herewith. It totals $173.20. I have
circled in red the details which are chargeable against Mrs. Sifton,
who was in Ottawa 3 days of that a/e totalling $69.92.

Week Jan. 15/21. Total of my a/c
Less

$173.20
69.92

$103.28
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I also enclose detailed hill for week Jan. 22/28. It totals
$248.40. I have circled in red the details which are chargeable
against Mrs. Sifton, who was in Ottawa the night of the 26 the
27 & 28, & my own luncheon party, totalling $108.50.

Week Jan. 22,28, Total of my a/¢ ... . $248.40
Less $108.50
$139.90

I think we had better let this Chateau Bill stand until
we get together in Ottawa. If you will be good enough to bring
my expense a’c & these enclosed hotel hills up we can settle it
finally then, otherwise we will soon be in an awful muddle.

I have not yet had the hill Jan. 28 to Feb. 4.

I have now had & paid the Biltmore a/c¢ $19.30, which is
included in the total below.

Leaving the Chateau Bills aside for the moment, my ex-
penses excluding sane, for the nine days were $236.30, for which
I would be pleased to receive cheque.

Yours truly,
Winfield B. Sifton.

Feb. 13/28.

Dear Hugh,

Since last account, as follows:

Mon. Feb. 6 )

Tues. Feb. 7 ) Toronto King Ed. 2 days.

Wed. Feb. 8 )

Thur. Feb. 9 ) Ottawa Chateau, 2 days.

Fri. Feb.10 Montreal Ritz, 1 day.

Sat. Feb.11 Ny Belmont, 1 day.

Sun. Feb.12 Montreal Ritz, 1 day.

The Chateau Bill is not paid.

Total including both our tickets to N.Y. $235.40 for which 1
would he pleased to receive cheque.

Yours truly,
Winfield B. Sifton.
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Mon. Feb. 20/28. §1§;;:fw
Dear Hugh, on Discovery
P.W.-8
My expenses last week were $21.25 to Ottawa, two days Sg:a‘::;?,
only, not including Hotel Bill, which we have not yet settled. :‘;'%:%1‘%%

‘W. B. Sifton

H. B.
Yours truly, Gettittn

. . e Feby. 1928
Winfield B. Sifton. * oatausas

Mareh, 10/28.
Dear Hugh,

Since last a’c rendered my services & expenses have been

as follows :—
Mon. Feb.20 )
Tues. Hebh.21 )
Wed. Feb.22 )
Thurs. Feb. 23 )
Fri. Feb.24 )
Sat. Feb.25 )
)
)
)
)
)

Ottawa Chateau, 3 days.

Montreal Ritz, 2 days.

Sun. Feh. 26
Tues. Feb. 28
Wed. Feb. 29
Thurs. March 1
Fri. March 2
Sat. March 3. Toronto K. Kd., 1 day.
Sun. March4 )

Mon. March5 ) Montreal Ritz, 2 days.
Thurs. March 8 Montreal Ritz, 1 day.
In all 15 days.

The Hotel Bill at Chateau for 3 days remains for adjust-
ment & is not included in my expenses herewith.

Total, including Hotel Bills Ry, Fares & expenses Taxis

& incidentals, $529.70 for which T would be obliged to receive
your cheque.

New York Biltmore, 2 days.

Montreal Ritz, 4 days.

Yours truly,
Winfield B. Sifton.
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Marech, 10/28.

Dear Hugh,
My accounts against Newman, Sweezey & Co. outstanding
to date are:
10 Expenses Fees
a/c of Fef.. 4 — $236.30 — % 900.00
a/c of Feb. 13 — $235.40 — 700.00
a/c¢ of Feb. 20 — $ 21.25 — 200.00
a/c of Mar. 10 — $259.70 o 1500.00
$1022.65 $3300.00

Added to which there is a balance of fees outstanding as
at Feb. 1st of $2100.

Total therefore Fees L $5,400.

20

Total ... . $6,422.65

It would be a convenience to me if you could let me have
a cheque on %..
Yours truly,
30 Winfield B. Sifton.

No. 61 Montreal, March 22, 1928.
To the
BANK OF MONTREAL,

Pay to W. B. Sifton or order,
Exactly One Thousand dollars, no cents.

Marquette Investment Corporation,
40 R. O. Sweezey. Hugh B. Griffith.
$1,000.00.

(.02 Excise stamp).
Ledger No. 6. — Mar. 27, 1928. — B. of Montreal
ENDORSEMENT.

Pay to the Bank of Nova Scotia for “. Payee only Win-
nifield B. Sifton.
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164.
MARQUETTE INVESTMENT CORPORATION
Amount $1000.00
Date Mar., 22nd 1928.
Payto . W. B. Sifton
Distribution
212.03 Legal — Ottawa $1000.00
Total ... . .. $1,000.00
Payvment authorized K.

PLAINTIFF’S EXHIBIT P.W-3 IN WARRANTY
ON DISCOVERY

Copy of agreement between Beaularnois Syndicate and the
Beauwharnots Power Syndicate.

INDENTURE made in triplicate at the City of Montreal
in the Province of Quebec, the fourth day of April one thousand
nine hundred and twenty-eight;

BY AND BETWEEN:

THE BEAUHARNOIS SYNDICATE, an unincorporat-
ed syndicate, hereinacting and represented hy R. W. Steele the
Vice-President and Hugh B. Griffith the Secretary-Treasurer
thereof, duly authorized for the purposes hereof in virtue of a re-
solution of the Board of Svudicate Managers a certified copv of
which resolution is hereto annexed and signed for identification
by the parties hereto, the said The Beauharnois Syndicate being
hereinafter referred to as the ““Vendor’’;

Party of the First Part;
AND:

THE BEAUHARNOIS POWER SYNDICATE, an un-
incorporated syndicate, hereinacting and represented by F. S.
Molson, the President and L. Clare Moyer, the Secretary-Trea-
surer thereof, duly authorized for the purposes hereof in virtue
of a resolution of the Board of Syndicate Managers a certified
copy of which resolution is hereto annexed and signed for iden-
tification by the parties hereto. the said The Beauharnois Power
Syndicate heing hereinafter referred to as the ‘‘Purchaser’;

Party of the Second Part;
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WHEREAS the Vendor has been organized as an unin-
corporated syndicate under and in virtue of a Memorandum of
Agreenient made in duplicate as of the twelfth day of May 1927
by and between Robert Oliver Sweezey as party thereto of the
first part and Marquette Investirent Corporation as party there-
to of the second part; and

WHEREAS the Purchaser has been organized as an un-
incorporated svndicate under and in virtue of a Memorandum
of Agreement made in duplicate as of the fourth day of April
1928 by and bhetween F. Stuart Molson, Ivan L. Ibbotson, Hilda
Knight, L. ('lare Moyer and Robert Haldenby as parties hereto
of the fivet part and said Marquette Investment Corporation as
party thereto of the second part;

NOW, THEREFORE, THIS IDENTURE WITNES-
SETH:

That the Veudor and the Purchaser in consideration of
the mutual covenants Lerein contained have agreed together as
follows: ,

1. The Vendor hereby sellg, assigns and transfers to the
Purchaser all the Vendor’s undertaking, assets and rights of
whatsoever nature and wheresoever situate, including but with-
out in any way limiting the gonerality of the foregoing, the rights
and interests referred to in the said Memorandum of Agreement
made as of the twelfth day of Mayv 1927 as ‘‘the rights and in-
terests transferred’’;

TO HAVE AND TO HOLD the said undertaking, assets
and rights hereby sold, assigned and transferred as the abso-
lute property of the Purchaser in full ownership with the right
to take possession thereof forthwith.

2. The said sale, assignment and transfer hereby made
have heen made for and in consideraticn of ten thousand (10,000)
fully paid Part-Interests of the Purhaser which prior to the
time of the execution hereof have been allotted to the Vendor
and/or its nominees by the Purchaser.

3. The Purchaser hereby assumes and promises to pay,
fulfill and carry ont to the commle.e exeneration of the Vendor
all the liabilities and ohlieations of the Vendor of whatsoever na-
ture in existence at the date hereof.

4. The Vendor hereby waives any privilege, lien or charge
to which it might be entitled to secure the fulfilment by the Pur-
chaser of the latter’s undertakings as contained in the preceding
paragraph 3. hereof.
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5. The Vendor undertakes and agrees that all times and
from time to time when thereto required by the Purchaser it the
Vendor will execute and do and cause to be executed and done
at the expense of the Purchaser all such further acts, deeds,
transfers, conveyances, assurances and things as may be neces-
sary or useful for the purpose of carrying into effect the intents
and purposes of this agreement.

6. The henefits of this agreement shall enure to and this
aorcement shall be binding upon the successors and assigns of
each of the parties thereto.

AND TO THESE PRESENTS INTERVENED, Mar-
quette Investment Corporation a company duly incorporated by
Letters Patent of the Province of Quebec, hereinacting by R. O.
Sweezey. its President and F. S. Molson, its Secretary, hereto
duly authorized in virtrre of a resolution of its Board of Direc-
tors a certified copy whereof is hereto annexed and signed for
identification by the parties, the said Intervenant being the par-
tv of the second part in each of the said two agreements, namely,
the Memorandum of Agreement dated as of the twelfth day of
May 1927, and the Memorandum of Agreement dated the fourth
day of April 1928 and being referred to in each of the said agree-
ments as the ‘‘Depositary”.

Which said Intervenant hereby acknowledges that it has
taken comwmunication of the foregoing agreement between the
Vendor and the Purchaser and that the undertaking, assets and
rights hereby sold, assigned and transferred are in its custody
and it hereby covenaunts and undertakes that the same will be
held and dealt with by it hen¢eworth in trust for and on behalf
of the Purchaser and upon and subject to all the trusts, provi-
sions and conditions in the said Memorandum of Agreement of
the fourth day of April 1928 between the Purchaser and it the
said Intervenant.

IN WITNESS WHEREOF the said Vendor and the said
Purchaser and the said Intervenant have executed these presents
on the date firstly above written.

The Beauharnois Syndicate,

In the presence of:
By—(Sgd.) R. W. Steele,

As witness to the signat- Vice-President.
ure of all the parties
with the exception of & (Sgd) Hugh B. Griffith,
R. O. Sweezey Secretary-Treasurer.
(Sgd)

Winfield B. Sifton,

Barrister.

Assiniboine Lodge, The Beauharnois Power Syndicate,

Mallorytown, Ont.
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(Sgd.) Ivan L. Ibbotson.
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By—(Sgd.)
& (Sgd.)

By—Sgd.)
& (Sgd.)

F. S. Molson

President.

L. C. Moyer,

Secretary-Treasurer.
- Marquette Investment Corporation,

(Intervenant)

R. O. Sweezey,

President.

F. S. Molson,

Secretary.

PLAINTIFF'S EXHIBIT P-W-8 IN WARRANTY

ON DISCOVERY.

Correspondence, cheque & voucher No. 191,
Apr. 6/28,

I think I have neglected in writing receipt of your cheque
under cover of letter of March 22nd, amount $1,000 which I have

credited to my disbursements account leaving balance in my
favour of $22.65, outstanding as at that date.

Dear Hugh,

R. O. SWEEZEY

(B SC, M. E. I. C.)

Yours truly,
Winfield B. Sifton.

Consulting Engineer
136 St. James St.,
Montreal

R. O. Sweezey
In account with

16th April, 1928

MARQUETTE INVESTMENT (CORPORATION

1927
Sept. 3 Sheridan
Oct. 6 do
Nov. 1 do
X3 8
“ 12 do
Dec. 2 do
“ 19 do
Oct. 28 do
Dec. 26 do

Cannon ...
Sifton ,

E. & O.E.

Loughery B

$2,000.00
1,479.79
20.08
100.00
200.00
135.00
100.00
200.00
250.00
2,000.00
5,000.00

$ 11,484.87
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No. 82 Montreal, April 16 1928

To the BANK OF MONTREAL
Pay to R. O. Sweczey or order

10 Exactly eleven thousand four hundred eighty four dollars eighty
seven cents
Marquette Investment Corporation
$11,484.87 Hugh B. Griffith  R. O. Sweezey
Excise Stamp

ENDORSEMENT.
For deposit only R. O. Sweezey, per H. M. Knight.

191

20 MARQUETTE INVESTMENT CORPORATION

Amount 11,484.87
Date Apl 16th 1928
Pay to R. O. Sweezey

Distribution
212.02 Legal-Quebec ... .. ... 2000.00
212.03 Do -Ottawa ... ... 5000.00
212.01 Do -General . ... 4484.87
30 Total ... $11,484.87
Payment authorized G

PLAINTIFF’S EXHIBIT P-27 AT ENQUETE
Letter from H. B. Griffith to Colonel Victor Sifton.

NEWMAN, SWEEZEY & COMPANY, LIMITED
Investment Bankers

40 136 St. James Street

Montreal 19 June, 1928.
Colonel Vietor Sifton,
18 Wellington St. East,
Toronto, Ont.
Dear Sir —

T have been attempting with the assistance of Mr. Moyer
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account with Mr. W. B. Sifton, and find that we owed him on
account of fees, up to the time of his death, and expenses up to
June 2nd, the sum of $10,094.95. 1T understand that you are an
executor of your Brother’s Estate, and at the request of Sir
Clifford Sifton I enclose herewith our cheque for $10,094.95.

Would you be kind enough to acknowledge receipt of this
on account of Winfield’s Estate, and in such form that we may
be protected from any subsequent claim through having made
the payment to you personally.

In respect to the Expense Account June 3rd to June 10th,
I will pay directly such of the hotel bills as T receive, and would
appreciate your advising me of any accounts which are sent di-
rect to you.

Will you please let me know if you will require a detailed
statement of the amount enclosed herewith.

Yours truly,
Hugh B. Griftith
HBG.HMK
Enclosure

PLAINTIFF’'S EXHIBIT P-9 ON DISCOVERY
Letter from R. O. Sweezey to Victor Siften.

R. 0. SWEEZEY
(B.se, M.E.1.C.)
136 St. James St.

Montreal, July 14,28
Dear Victor,

You may wonder why I have not written as promised in
regard to confirming my agreement with Win. The delay is due to
my secretary’s absence on her holidays and she has the private
file well locked up. I am afraid now that I shall be leaving be-
fore she returns and there may be a further delay of some threc
weeks.

Yours sincerely
R. O. Sweezey
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PLAINTIFE'S EXHIBIT P-33 AT ENQUETE
Order tn Council P.C. 422.
ADDENDUM

TO
VOTES AND PROCEEDINGS
Friday, March 8, 1929
V 222

ORDER IN COUNCIL IN RESPECT TO THE APPROVAL
BY THE DOMINION GOVERNMENT OF THE PLANS
OF THE BEAUHARNOIS LIGHT, HEAT AND
POWER COMPANY

Friday, March 8, 1929
P.C. 422

Certified to be a true copy of a Minute of a Meeting of the Com-
mittee of the Privy Council, approved by His Excellen-
cy the Governor General on the 8th March, 1929.

The Committee of the Privy Council have had hefore them
a Report, dated 8th March, 1929, from the Minister of Public
Works, submitting:

That the Beauharnois Light, Heat & Power Company was
incorporated by chapter 72 of the Statutes of Quebec, 1902,
amended by chapter 77 of the Statutes of Quebe~ 1910 and further
amended by chapter 113 of the Statutes of the same Province of
1928;

That section 11 («) of the amending statutes of 1928 reads
as follows:

“The Company may build a new canal or feeder
from any point on the feeder mentioned in section 9 of
this Act (or on Lake St. Francis within two miles in a
southwesterly direction along the shore from the mouth
of such feeder) to any point on (Liake St. Louis, at ox
within one mile and a half in a westerly direction along
the shore of Lake St. Louis from the junction of the St.
Louis River with Lake St. Louis, the distances above
mentioned to be measured in both cases from the centre
line of the new canal), and for that purpose, and for the

Plaintiff’s

Exhibit

at Enquete
P-33

Order

in Council

P.C. 422

8 March 1929



10

20

30

40

— 191 —

purpose of enlarging the existing feeder, may expro-
priate such lands as may be necessary, not exceeding in
all six arpents in width. It may, if found advi sable, us»
any part of the bed of the St. Louis river for such canal
or feeder, subject to first providing a new hed for the
said river, and it may acquire by expropriation the land
necessary to that end.

The powers of expropriation hereby granted shall
he exercised, only subject to the provisons of (sections 21
to 25 inclusive, of chapter 46 of the Revised Statntes,
1925).

The Company shall not enter into possession ot ary
property of the Crown, for the purpose of exercising any
power conferred by this Act or otherwise, without first
having obtained the right so to do from the Lieutenant-
Governor in Council. Nothing in the presert Act shall be
construed as authorizing the company to violate rights
now held by any other person or company for the opera-
tion of plants producing electrical energy.”

PROVINCIAL LEASE

That the Company, under date of June 23, 1928, was grant-
ed an emphyteutic lease by the Provincial Government of Que-
hec of

“The rights of the Province of Quebec to such part
of the hydraulic powers of the St. Lawrence River that
can be developed hetween Lake St. Franeis and Lake St.
Louis, through a derivation canal on the right (southern)
shore, having a maximum flowing capacity of 40,000 cu-
hic feet per second, the Province reserving the ownership
and the free disposition of the surplus.”

The main provisions of the lease are as follows:

1. The present emphyteutic Lease is granted for a period of
seventy-five (75) years to be computed from the 23rd June, 1928,
and to end on the 23rd June, 2003.

9. The lessee shall pay to the lessor an annual rental of
$20,000.00 for the first five years, and of $50,000.00 for each of
the subsequent years until the expiration of the term. Said rental
shall be due and payable in advance on or before the 23rd June
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of each vear, the first payment becominrg due and pavable at the
date of the signature of the present lease for the current year.

3. The lessee shall pay to the lessor, over and above the
annual rental hereinabove stipulated, an annual supplementary
charge or royalty of one dollar ($1.00) for each horse-power-
year (HP year), such power to be measured at the meters or
wattmeters of the generating station. The horse-power will be
equivalent to 6534.96 k.w.h.

8. The lessee shall install at its plant hydraulic motors
havirg the following capacity:

(a) At the expiration of the first five years following the
signature of the contract, provided the plans he ap-
proved by the competent authorities within a year,
and at the expiration of the first four years from the
date of such approbation if it is given after a year
has elapsed: 100,000 H. P.

(b) At the expiration of the sixth yexr: 200,00 Ii. P.
(¢) At the expiration of the seventh year: 300,000 H.P.
(d) At the expiration of the tenth year: 500,000 H.P.

The first instalment of the annual supplementary charge
(clause 3) will become due and payable six months after the pro-
duction of each of such powers and after their respective deve-
lopment.

12. This lease is granted without prejudice to the rights
of third parties or to Federal and Provincial laws concerning na-
vigation, mines, fisheries and the driving of logs.

Furthermore, hefore beginning any work on the premises
hereby demised, the lessee shall, according to the previsions of
chapter 46 of the Revised Statutes of Quebec, 1925, and to those
of the present clause, submit to the lessor for his approbation,
copies of all plans including elevations, profiles, sections or all
other like drawings, showing and describing the projected mills,
dams, power-houses, wharves, piers and other buildings, and si-
milarly, as well as of modifications and improvemnts thereof
during the lease, and taking care to give full particulars with
regard to the capacity of works and machinery and its produc-
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tion, together with all information that the lessor may dcem
useful or necessary. Moreover, the lessee shall supply and fur-
nish the lessor with copies of all data it may already have, or
that it may obtain in the future concerning the flow and levels
of the river.

No work in the bed of the St. Lawrence River intended
for maintaining as they now are either the level of Lake St.
Francis, or of the flow of the river St. Lawrence between Lake
St. Francis and Lake St. Louis, or the authorized flow of the
hydro-electric plants established between Lake St. Franeis and
Lake St. Louis may be executed before it has heen proven, to the
satisfaction of the Minister of Lands and Forests, that the plans
and specifications and a memorandum of these works and of their
mode of operation have been approved by the Federal Govern-
ment and before the said plans, specifications and memoranda
have heen approved by the Lieutenant-Governor in Council of
the Province of Quebec in conformity with section LI, chapter
16 of the Revised Statutes of the Province of Quebec, 1925. Such
approvals shall have been obtained hefore July 1st, 1939. In case
of new concessions of hydraulic power being made between Lake
St. Franeis and Lake St. Louis, the lessee may permit the new
concessionnaire to use, modify or replace the works provided
compensation is made.

13. The present concession is granted with the under-
standing that the lessee who is presently negotiating with the
Federal Government, shall obtain from the latter, insofar as its
rights are concerned, the authorization to divert a flow of 40,000
cubic feet of water per second.

In case the approbation required from the Federal G-
vernment be not obtained within twelve mounths from the sign-
ature of the present lease, said lease may be cancelle 1 bv the Lieu-
tenant Governor in Couneil and the Lessee shall not be entitled to
any compeansation or indemnity from the Provincial Government.
However, his deposit shall then he returned to him.

16. TUnless dispensed with by competent authority, the
lessee shall erect and maintain at all times and seasons durable
and efficient fishways.

17. The lessee shall provide the dam, according to needs,
with convenient log-slides or gates and erect, if necessary, guiding
piers and booms ahove the dam to bring the logs to the gates or
the log-slides. :
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PRESENT APPLICATION BEAUHARNOIS
COMPANY

That the Beauharnois Light, Heat & Power Company has
asked for the approval of its proposed development and in con-
nection therewith made application for all such authority from
the Dominion Government as may be necessary to divert from
Lake St. Francis to Lake St. Louis and use an initial flow of
40,000 cubic feet of water per second, and, pursuant to the provi-
sions of section 7, chapter 140, Revised Statutes of Canada, 1927,
the Navigable Waters Protection Act — the Company has ap-
plied for the approval of the plans and site of works proposed
to be constructed in the St. Lawrence River with respect to the
diversion of the flow of water mentioned above (Plans of the
works consisting of 12 sheets and descriptions and plans of the
site thereof in booklet form, annexed) ;

That the Company in depositing its application submitted
the basis of an agreement with the Dominion Government as
follows :—

(¢) When making its initial installation, the Company
will construct its power canal to such nlans and specifications
and will operate its power development in such a manner that
the canal when completed will conform to the navigation standards
as set out in paragraph 111 of the main report and paragraph
13 of Appendix C' of the report made by the Iuternational Joint
Board of Engineers 1926-1927.

(b) The capital amount properly chargeable to navigation
in this connection as caleulated by the International Joint Board
of Engineers will be approximately Sixteen million dollars
($16,000,000) and will be paid by the Company. The Company
will also install snch remedial works as may be necessary to avoid
injury to existing power developments and will maintain the
level of Lake St. Francis at such elevation as may be rejuired
for navigation.

(¢) At any time that the Government may demand, and
after three years’ notice the Company undertakes to install in
connection with its power canal, such locks and other necessary
works as may be required to make the power canal available for
through navigation for vessels of a size and draught as large
as any vessels which will be able to use the new Welland Canal
upon its eompletion, provided—
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i. That concurrently with the iastallation of such locks
the Company shall have the right to enlarge its canal
and to divert through it and utilize for the develop-
ment of power all the flow of the St. Lawrence River
between Lake St. Franeis and Lake St. Louis with the
exception of water required for flotage through the
existing Soulanges Canal, and with the exception of
that quantity of water to the user of which existing
power plants are now legally entitled.

ii. That the cost of such locks and other improvements to
be borne by the Company shall not exceed Eighteen
Million Dollars ($18,000,000).

1i. That in any event the Company shall not be obliged
to install such locks and other works above referred to
until such time as will enable the Company to com-
plete such installation coneurreatly with the final
completion of the remainder of the St. Lawrence deep
waterway.

(d) Should the Company desire to enlarge its canal and in-
crease the flow of water through it prior to the time at which
the Government shall notify it to install the locks above referred
to the Company shall have the right to enlarge its canal and
divert through it and utilize for the development of power all the
flow of the St. Lawrence River between Lake St. Franecis and
Lake St. Louis with the exception of water required for flotage
through the existing Soulanges Canal and with the exception of
that quantity of water to the user of which existing power plants
are now legally entitled, if at the same time it either construets
the locks above referred to, or alternately, at the option of the
GGovernment, deposits with the Government suitable guarantees to
cnsure the installation of the locks when they are required.

(e) The Company is prepared to make such agreements as
may be necessarv for the purpose of ensuring that after the com-
pletion of the locks above referred to the Dominion of Canada
will be entitled to the use without charge to it of the canal and
other works for navigation purposes.

PROTESTS

That protests were filed with the Department in connection
with the application of the Beauharnois Light, Heat and Power
Company, as follows:
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1. Canada Steamship Lines, Limited.
2. Canadian Light & Power Company.
3. Cedars Rapids Manufacturing Company.
4. Dominion Marine Association.
5. Great Lakes & Atlantic Canal Power ('o. Ltd., jointly
with Transportation & Power Company, Limited.
6. Montreal Light, Heat & Power Consolidated.
7. The Shipping Federation of Canada.
8. The Soulanges Power Company.
9. Miss Albina Bisson.

HEARING

That a hearing was held in the office of the Minister of
Public Works on January 15, 1929, at which the various pro-
testants were allowed to submit their representations against the
project from the point of view of navigation;

AMENDMENT OF APPLICATION

That at the hearing the Company amended its applicat-
ion in the following manner:

“The application of the Beauharnois Light, Heat
and Power Company now pending before the Governor
in Council is purely and simply for the approval of plans
for hydraulic development which will be subject to a con-
dition that not more than 40,000 cubic feet per second shall
be diverted from the river — from Lake St. Francis, to
be returned to Lake St. Louis, and used for power pur-
poses by the Company between these two points; and any
condition that the Government may exact, in any wording
satisfactory to the Government, involving that limitation,
1s accepted in advance by the applicant. If the engineers
think that the plans should be altered to meet this declara-
tion the Company will submit to any such alteration.”

REFERENCE TO SUPREME COURT

That in view of the combination of the two questions of
power and navigation, it was deemed advisable to refer to the
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Supreme Court of Canada, a series of questions t. the end of
determining the respective rights of the Dominion and Provin-
cial Governments in the development of power. The Supreme
Court has recently submitted the result of its counsideration of
the various questions asked. The conclusions of the Court do
not furnish sufficient ground to establish a well defined line of
action with respect to power hut as the question of fully protect-
ing navigation is the dominant issue so far as the Dominion Go-
vernment is conecerned, it is found that favourable consideration
may be given to the proposal of the Beauharnois Light, Heat &
Power Company,which, with certain modifications, may be util*zed
for the requirements of navigation in that stretch of the river.

REPORT OF COMMITTEE OF ENGINEERS

That a Committee of Kngineers composed of K. M. Ca-
meron, Chief Engineer, Department of Public Works, Duncan
W. McLachlan, of the Department of Railways and ("fanals, who
was Chairman of the Canadian Section of the Joint Board of
Engineers, L. E. Coté, Chief Engineer, Department of Marine,
and J. T. Johnston, Director of the Dominion Water Power and
Reclamation Service, Department of the Laterior, have made a
careful study of the project, together with the objections made
by the protestants of the hearing of January 15, 1929;

That the report of the Committee of Engineers deals with
the four divisions to which the inquiry was addressed:

(a) The effect of works on existing canal and river
navigation.

(b) The effect of work on present power development.
(¢) 'The effect of works on future navigation.
(d) The effect of works on future power development.

(a) With regard to the effect of works on existing canal
navigation the Committee finds that the regulating works pro-
posed by the Company in the Coteau Rapids combined with the
40,000 cubic feet per second diversion do not provide adequate
regulation, according to the plans filed. An extension of these
works would permit them, when satisfactorily operated, to pro-
tect existing navigation and the levels of Montreal Harhour.
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The Committee finds that so long as the {low through the
Soulanges section is preveanted from varying, there will be mno
adverse effect on navigation below, but if a variation in flow
in the future is permitted it will necessitate a regulating dam
about at the foot of Lake St. Louis and, under such circumstances,
all interests developing power in the Soulanges section should
he assessed for the construction of such a work.

With respect to the effect of works on river or rapids
navigation, the Committee finds that the diversion of 40,000
cubic feet per second will adversely affect navigation in the
Soulanges section and that the works proposed by the Company
for rectification purposes in this seetion are not satisfactory.

The Committee finds, however, that with modifications
therein, there is a reasonable likelihood of the present condition
heing largely recovered. It is pointed out by the Committee that
these works are largely experimental are relatively costly, and, in
view of the possibility of the balance of power being developed in a
short time, the expenditure involved is likely to be lost hefore
many years.

In respect to ice conditions and navigation, the Committe=
does net find any reason to believe that there will he an increase
in quantity of ice formed which would advance the date of closing
of navigation in the river or delay the date of opening of na-
vigations, and has heen unable to see from the point of view of na-
vigation that it will be adversely affected on that account.

If remedial works for preserving 14-foot navigation ave
operated as intended, the water levels at the head of Lake St.
Franeis, where the International boundary leaves the St. Law-
rence River, will not be affected.

(b) 'The 40,000 cubie feet per seccnd diversion might be
authorized without adversely affecting the present power deve-
lopments for which the Federal (10\'ernment s responsible, i. e,
The Canadian Light, Heat and Power Company; The Provincial
Light and Power Company, and The Montreal Cottons C(om-
pany.

There would be some adverse effect upon the plant of the
Cedars Rapids Manufacturing and Power Company, which de-
lives its basic rights from the Provincial Government. The
Committee considers the protection of the Company’s rights as
primarily the responsibility of the Provineial Government.
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(¢) The effect of works on future navigation—
A summary of the schemes for deep water navigation is:—

(a¢) Works necessary for navigation as a river de-
velopment prior to the installation of power, estimated at
$79,780,000.

(b) Lateral canal for navigation alone on the north
side, estimated at $41,633,000.

(¢) Lateral canal for navigation alone on the
south side, estimated at $38,565,000.

(d) To add to a previously constructed power de-
velopment in the river the works necessary to allow deep
water navigation between Lake St. Francis and Lake St.
Louis, estimated at $31,769,000.

(e) Power canal proposed from Hungry Bay to
Melocheville, if given a width of 600 feet, depth of 27 feet
and suitable velocity and made usable as a navigation canal,
can be completed as a through route between Lake St.
Francis and Lake St. Louis by the addition of works es-
timated at $21,600,000.

Comparing the Huugry Bay-Melocheville combined power
and navigation canal with the river navigation scheme of the
Joint Board, which is the next cheapest and estimated at
$31,769,000, the Committee find there will probably bhe five
bridges on the scuth or Hungry Bay route, as against three on
the river or north route. There will be two canal entrances on
the Hungry Bay-Melocheville route both of which can be enter-
ed under excellent conditions as against four canal entrances on
the north or river route, all of which are made from river stret-
ches with some cross currents.

On the Hungry Bay-Melocheville route there will be two
lift locks required; on the north route there will be three locks re-
quired.

In so far then as the diversion of 40,000 cubic feet per
second from Lake St. Francis via the Hungry Bay-Melocheville
route is concerned, the conclusion of the Committee is that it will
not make deep water navigation via that route, or any route de-
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veloped to date, more costly, or difficult, provided suitable safe-
guarding regulations are imposed.

(d) The effect of works on future power development—

The Committee states that the diversion of 40,000 cubic
feet per second may not increase the cost of future power de-
velopment, depending on whether or not this project stands by
itself or becomes part of a co-ordinated project.

In all future projects regulations designed to preserve the
opportunity of building deep navigation works on either side of
the river ought to be imposed on applicants for the development
of power.

The Committee concludes that, having regard to the ap-
plication under the Navigable Waters Protection Act, mnow
under consideration, the Committee are of the opinion that the
site and works proposed in the plans and application filed by the
said Company, will not impede or interfere with navigation on
the St. Lawrence River if the conditions recommended by the
Committee which conditions are hereinafter incorporated are met
by the Company, and that having consideration to the interests
of the country as a whole, the Committee is of the opinion that
if the works are constructed in accordance with such application
and plans subject to the said conditions, the same can be effi-
ciently utilized in connection with, and as part of any feasible
and economical scheme for the deep waterway development of the
St. Lawrence River.

That the Chief Engineer of the Department cof Public
Works, together with his assistant engineers after a careful
study of the proposed scheme, has recommended the approval of
the application from the standpoint of navigation, subject to the
conditions hereinafter set out, in which recommendation the De-
puty Minister of Public Works has concurred.

That the Department of Justice, on examination of the
application from the legal point of view, has stated that all the
requirements of section 7 of the Navigable Waters Protection
Act have been complied with and that the said application may
now properly be submitted to the Governor General in Couneil
for approval.

After a careful examination of all the points raised at the
hearing held in connection with the application, as amended, the
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Minister reports that the approval of the plans and site of the
proposed works can be reccmmended, subject to-the following
regulations and conditions:

Conditions

(1) In any question which may arise frem the applica-
tion of this approval the settlement thereof shall be governed by
full recognition of the dominant interest of navigaticn and the
necessity of reserving therefor all or any requisite part of the
natural flow of the St. Lawrence River.

(2) The works approved, or which may hereafter be ap-
proved, or designed, or made, shall at no time raise the natural
level of water in the River St. Lawrence above the internationaal
boundary, or in any way contravene the terms of the Boundary
Waters Treaty of 1909, or the Treaty of Washington of 1871.

(3) The works approved, or any modifications therein,
which may hereafter be made or approved, shall be operated in
conformity with the requirements of navigation on the St. Law-
rence River and the diversion of water shall not at any time ex-
ceed the maximum quantity of 40,000 cubic feet per second.

(4) Notwithstanding the approval herein contained the
Minister of Public Works may at any time

(a) order any additions to, imprecvements, alterations,
or changes in substituting for or modifications or
removals of works constructed or in course of con-
struection or proposed or required to be constructed
by the Company pursuant to this approval, and,

(b) at any time require the Company to construct and
maintain such further or other works as the Minister
may consider are required fully to preserve or
restore and maintain the navigation on the St.
Lawrence River, and may from time to time re-
quire the Company to make such changes or mo-
difications in the said works or to remove the same
or any part thereof, or to substitute other works in
their stead, as he may in his judgment consider ne-
nessary for such purpose, and

The Company shall comply with, observe aud

perform all orders and requirements under clauses
(a) and (b) hereof.
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(5) The Company shall construct and maintain its canal

s0 as to give a clear width of 600 feet on the bottom a depth of ¢

27 feet at low stage, and so as to afford average velocities of not
more than 2.25 feet per second under any conditions of oplera-
ation.

The radius of curvature shail not be less than 5000 feet
and one embankment shall form a prism on the north side of the
canal. The Company shall construct and maintain the embank-
ments, walls and retaining structures in an approved manner ge-
nerally in accordance with the standards of the International
Joint Board of Engineers report. Such protection lining as will
he required to preserve slopes when the canal is used for naviga-
tion shall be furnished.

The dam and all other works of the Company, upon and
along the Canal, including the C'anal itself, and the embankments,
walls and retaining structures, and the sub-structures for the
movable spans mentioned in clause 10, shall at all times be main-
tained in a proper state of repair by the Company, so that the
Canal and every part thereof shall be constautly available for
the purposes of navigation throughout the period of the above
recited lease or any renewal thereof so far as the dam and worls
situate upon Proviacial Crown propertyv are con-crned anl for all
time so far as works situate the property of the Company are con-
cerned. For the purposes of these conditions ‘“navigation’ means
local navigation throughout the reach of the canal and through
navigation when the locks and appurtenant works mentioned in
clause 7 are completed.

(6) Whenever the Governor in Counecil so declares, the
right of public navigation within and along the proposed canal or
any portion thereof to the same extent and in manner similar to
that provided in the case of the new Welland Ship (fanal shall
thereafter exist and be recognized by the Company.

(7) Whenever the Governor in Council shall decide to
construct locks and appurtenant works to connect Lake St. Louis
with the canal reach for navigation purposes, His Majesty shall
have the right, by his servants or agents, to enter upon and use
any part of the applicants’ lands huildings, property or works
which may be required for the purposes of such construction, and
for the operation and maintenance of such locks and appurtenant
works when completed, and the applicants shall convey to His
Majesty the King in the right of the Dominion of Canada, frec
of all costs or encumbrance, the title to the necessary land suf-
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ficient for the site of such locks and appurterant works, and no
claim for any indemmnity whatscever owing to loss or Inconve-
nience to works operations, installations or distribution of power
will be made by the Company arising out of the counstruction of,
temporary or permanent works by His Majesty, either at the
entry works, along the course of the stream, or at or below the
proposed works.

(8) The Company shall provide, maintain and operate,
when required by and to the satisfaction of the Governor in Coun-
cil, all aids to navigation made necessary by the Company’s
works, and shall submit to all regulations in respect to the oper-
ation of the Company’s works as may be promulgated in the inte-
1est of navigation.

(9) The Company shall grant to His Majesty sites for
all aids to navigation other than those mentioned in the preced-
ing section which may be required for the use and conveialence
of shipping using the canal and for public wharves, and shall
keep and maintain such sites free and unobstructed, and suall give
to His Majesty and his agents free and unobstructed access at
all times to such sites, and the Comvany on demand shall provide
and deliver free of charge to His Majesty at such peint as he may
designate adequate and suitable eleetric power for operating,
repairing lighting and otherwise maintaining the canal and ap-
purtenant works up to but not exceeding 3,500 horse-power
maximum demand and in case additional power should be re-
quired the Company shall supply same at a rate nct to exceed
that paid by the customer having the lowest contract price with
the Company. :

(10) The Company shall provide, operate, maintain and
light all bridges over the canal to the satisfaction of the Governor
in Council, it being understood that the Company mayv initially
install fixed spans but with substructures sufficient and suitahle
for carrying movable spans and when in the ¢pinion of the Go-
vernor in Council it becomes necessary for navigation, the Com-
pany shall at the request of the Minister remove the fixed spans
and the Minister may at the cost of His Majesty in the right of
the Dominion install movable spans on such substructures.

(11) The Company shall not commence the coastruection
of the works until detailed plans of construction and all neces-
sary information respecting the said works have been submitted
to and approved of bv the Minister, provided that such plans and
information shall be submitted within one year.
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(12) No work in the St. Lawrence River shall be under-
taken until a programme of construction shall have been sub-
mitted to and approved by the Minister.

(13) The construction and operation of the works of the
Company as are now, or as may hereafter be appreved, ordered,
or required, shall be at the sole cost and expense of the Company
and shall be subject to such further regulations as the Minister
may from time to time deem necessary.

(14) The works shall be constructed by the Company
subject to the approval of an Engineer or Engineers authorized
for such purpose by the Minister and the decision of the said en-
gineer or engineers shall be final and conelusive npon all questions
that may arise in connection with such construction.

(15) The Minister, or his duly authorized representative.
shall have full and free access at any and all times to the works of
the Company and shall have free control of the operation of the
compensating or regulating sluices wherever situated, shall have
the right to measure the discharge of the various channels and
passages, and to adjust the flow of water in the interest of naviga-
tion. The Company shall take and keep such records of the flow
of the St. Lawreance River, or the waters thereof, as the Minister
or his representative shall deem necessary, and shall calibrate
or cause to be calibrated to the satisfaction of the Minister such
turbines penstocks, sluices or other water passages as the Mi-
nister may require, and shall furnish at such times and in such
manner and in such form and based on ratings satisfactory to
the Minister certified copies of its records of flow and its records
of operation.

(16) The Company shall furnish and deliver to the Mi-
nister immediately after the construction of the proposed works
has been completed) such complete general and detail tracings
of all parts of said works as actually built as may he reauired bv
the Minister, or his representative. Such plans shall show all
dimensions, nature of material and other appurtenant inform-
ation and shall be made on tracing linen and shall be provided
with proper titles, headings and numbers.

.(17) Should remedial works become necessary in the opi-
nion of the Minister in the interest of navigation, because of
surge counditions in the river below caused by the development of
the Soulanges section for power, the Company will pay such pro-
portionate cost of said works as may be required hy the Governor
in Council.
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(18) The Compauy shall not set up any claim

(a) for damages or for loss of property should any
remedial works built under this approval become an im-
pediment to future improvement of the section and re-
quire removal, or

(b) for damages should the works or any part
thereof no longer be required for the purpose for which
they were constructed and be put to other approved use,
or

(¢) for damages should any works or things order-
ed or required to be done by the Company under the pro-
visions of paragraph 4 or any other paragraph heveof
prove to be defective or insufficient for the purposes
intended.

(19) The Company shall provide gates in its power house

of such capacity as will discharge 40,000 c.f.s. under the most
adverse conditions of head and tail water level to be anticipated
and to the satisfaction of the Minister.

(20) His Majesty shall at any time be entitled to acquire

and take over:—

The canals, works, buildings, erections or other pro-
perty of the Company constructed under or pursuant to
or in lieu of the works shown in the plans approved by
this Order in Council, and the lands upon which the same
are made or constructed, c¢r so much of or such nart of
such works huildings, erections, property or lands as in
the opinion of the Governor in (‘ouncil may be necessary,
paying such compensation as may be agreed between the
parties, or as may be fixed by the Kxchequer Court of
Canada in case of failure to agree, but in fixing such
compensation consideration shall not be given to any rights
or privileges acauired by the Company under or by virtne
of this Order in Council; and consideration shall bhe
given to the relief which the Company would therehy
obtain from the obligations imposed on the Company by
condition (5) herect.

(21) The approval hereby granted is given upon and sub-

ject to the condition that in case it should be judicially determin-
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ed that His Majesty in the right of the Dom’nion is entitled to
any of the power now or hereafter to be developed in connection
with the works the subject of this approval or any works here-
after to be constructed by virtue hereof by the Companryv or which
His Majesty may construct then and in such event the Compay
shall pay to His Majesty in the right of the Dominion such eom-
pensation by way of annual rental as the Governor in Council
may from time to time determine, and shall comply with all rules
ard regulations which may he made by the Governor in Council
with respect to the rentals to be paid to the Government, the sale
of power, the regulation of price thereof and the other matters
now referred to in the regulations respecting Dominion Water
Powers.

(22) The Company shall commence its work within oune
vear after the approval contemplated in paragraph 11 of these
conditions, and shall complete its authorized works within five
vears from the date of such approval

(23) The Company shall save the Dominion Government
harmless should the construction of the works affect rights here-
tofore existing above, below or comprised within the area of the
proposed works, the Company to be responsible for and to com-
pensate for any damage which may bhe caused by the works to
nther companies or interests owning or operating water-power
on the St. Lawrence River including Lake St. Francis, and the
Cempany shall settle, pay and fully provide for the claims of
riparians and other persons who may sustain anv loss or dam-
age in consequence of the construction of the said works or any
of the works which the Company may require to construct and
maintain for the purpose of restoring and maintaining the navi-
gation of the St. Lawrence.

(24) The Company shall, before commencing construe-
tion of any part of the approved works, procure the execution
by the Provinee of Quebec of an agreement with and to the sa-
tistaction of the Dominion Government, whereby the Province
will undertake and agree that should the said dam or appur-
tenant works or any part thereof hecome the property of the
Province under any provision of the said lease, or otherwise, the
Province will either transfer the same to the Dominion or will
maintain the same or cause the same to be maintained in a pro-
per state of repair, so that there shall always be a minimum depth
of twenty-seven feet of water in the said Canal. and so that the
same and every part thereof shall always be available and in pro-
per condition for the maintenance of navigation in the said Canal.
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(25) 1In case of failure by the Company to observe or per-
form any of the provisions and conditions upon which this ap-
proval is granted, or to proceed with and complete such works
and things as may be ordered or required by the Minister under
Clause 4 hereof, or under any other authority in that behalf,
the Minister may, bv notice in writing specifying ecaerally the
particulars of alleged failure, require full and complete obser-
vance and performance in that regard within a period named in
said notice, or may stipulate the respective times and manner
in which the observance and performance of the provisions and
conditions herein menrtioned and the carrying out of such works,
and things, shall be commenced, carried on and completed, and
if such notice is not complied with within the time or any of the
respective times so specified, His Majesty may jointly, severally
or in the alternative,

(a) take over and operate the whole or any part of the
works compensating the Company for the value there-
of, but such compensation not to include any allowanece
for forcible taking or based upon the approval here'y,
granted,

(b) proceed with and complete or maintain and repair the
whole or any part of such works and things and recover
the full cost thereof from the Company bV suit in the
Exchequer Court of Canada, as for a debt due from
the Company to the Crown in the right of the Domi-
nion,

(¢) cancel this approval,

all of the remedies specified in clauses («) (b) and
(¢) hereof to be additional to, and without prejudice to
any other remedies open to His Majesty in the pre-
mises, and to all or any proceedings in the courts avail-
able to the Crown. Any action by His Majesty under
this paragraph shall not be deemed an infringement of
the rights of the Company.

(26) The approval hereby granted shall inure only to
the benefit of the applicant or its assigns, and shall endure only
for the period of the said emphyteutic lease or any renewal there-
of. Upon the termination of the said lease or of the rights granted
thereunder or in case there should be at any time a reversion to
the Crown of the rights granted thereunder the approval herehy
granted shall cease and determine and in no event shall the ap-
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proval hereby grauted or any rights dependert upoa or connected
therewith pass to the Crown in the right of the Province. No
assignment of the approved works or of the approval hereby
granted, or or any of such rights, shall be made without the ap-
proval of the Governor in Council first had and obtained.

Should the Company make any such assignment without
sueli approval, the Government may take over and operate the
whole or any part of the works without compensation.

(27) Any proprietary, legislative or executive powers,
rights, authorities or privileges now or hereafter vested respec-
tively in His Majesty, the Parliament of (anada, the Governor
in Couneil or any Minister or Officer of the Dominion Govern-
ment shall not be in any way prejudiced or impaired by, and may
he exercised in conjunction with, in substitution for or in addi-
tion to the powers, rights, authorities and privileges reserved to
or conferred upon the Dominion by these conditions or the agree-
ment incorporating the same.

(28) It is clearly stipulated and understood that nothing
is herby granted except approv al of the proposed works under
the provisions of the Navigahle Waters Protection Act upon and
subject to these conditions.

The Committee, on the recommendation of the Minister of
Public Works, submit for Your Excelleney’ approval, under
Setcion 7, (“habter 140, Revised Statutes of Canada. 1927 — the
Navigahle Waters Protection Aet — (subject to the foregoing
conditions and to such additions, improvements, alterations,
changes, substitutions modifications or removals as mav be or-
dered or required therennder) the annexed plang of woris. and
the side thereof, according to the descriptions and plans attach-
ed, in booklet form, which works are propoged to he constructed by
the Beanharnois Light, Heat & Power Company, with respect to
the diversion of 40,000 cuhic feet of water per second from Lake
St. Franeis to Lake St. Louis, in connection with a power canal
to be built by the said (“ompany along the St. Lawrence River
hetween the two lakes mentioned; the said approval to take ef-
fect oaly after an agrecment 111(301'porat1n° the conditions enu-
merated abeve and satisfactorv to the Minister of Public Worlss
of Canada has bheen executed between the Beauharnois Light,
Heat & Power Company and His Majesty the King, as repre-
sented by the said minister.
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In connection with the foregoing, the Committee submit
for Your Excellency’s information the following documents
which are hereto annexed :—

“Study of Remedial and Control Works”’.

by Messrs. Brown, Hogg and Lee, Consulting En-
gineers ;

“Supplementary Memorandum Regarding Ultimate pos-
sibilities of proposed Hydro-Electric Power de-
velopment of the St. Lawrence River between
Lake St. Francis and Lake St. Louis.”

by F. B. Brown, M.Se., Consulting Engineer, Mont-
real ;

“Report of proposed Hydro-Eleetric Power Development
on the St. Lawrence River between Hungry Bay
on Lake St. Francis and Melocheville on Lake St.
Louis.”

by F. B. Brown, M.Se., Consulting Engineer, Mont-
real.

Report, dated 30th January, 1929, of Messrs. Cameron, Mc-
Lachlan, Johnston and Cote, on the project.

E. J. LEMAIRE,
Clerk of the Privv Counecil.

PLAINTIFE’S EXHIBIT P-34 AT ENQUETE

Order in Council P.C. 1081.
Privy Couneil
Canada
P.C. 1081.

Certified to he a true copy of a Minute of a Meeting of the Com-
mittee of the Privy Council, approved by His Excellency
the Governor General on the 22nd June, 1929.

The Committee of the Privy Council have had before them
a report, dated 17th June, 1929, from the Minister of Public
Works, submitting as follows:

That an Order in Council — P.C. 422 — was passed on
8th March, 1929, granting the application of the Beauharnois
Light, Heat and Power Company, under Section 7, Chapter 140,
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Revised Statutes of Canada, 1927 — the Navigable Waters Pro-
tection Act — for the approval of the plans and site of works
proposed to be constructed with respect to the diversion of 40,000
cuble feet of water per second from Lake St. Francis to Lake
St. Louis, in connection with a power canal to be built by the said
Company along the St. Lawrence River between the two lakes
mentioned, the said approval, however, being granted subject to
certain conditions, and to such additions, improvements, altera-
tions, changes, substitutions, modifications or removals as may
he ordered or required thereunder, and to take effect only after
an agreement in corporating the conditions of approval and sa-
tisfactory to the Minister of Public Works has been executed by
the Beauharnois Light, Heat and Power Company and His Ma-
jesty the King as represented by the said Minister;

That the agreement referred to, incorporating the condi-
tions of approval, has been submitted to the Minister of Public
Works, and is satisfactory to him, clauses 3, 7, 10, 24, and 26 hav-
ing been extended so as to clarify their meaning and remove any
possibility of doubt as to the intention thereof.

The Minister, therefore, recommends that the agreement
between the Beauharnois Light, Heat and Power Company and
His Majesty the King, required pursuant to the approval grant-
ed by Order in Council (P.C. 422) of March 8, 1929, be approv-
ed in the form attached, and that the Minister of Public Works
he authorized to execute it.

The Committee concur in the foregoing recommendation
and submit the same for approval.

(Sg.) E. J. Lemaire
(SEAL) E. J. Lemaire,
Clerk of the Privy Counecil.
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PLAINTIFF’S EXHIBIT P.W.-4 IN WARRANTY
ON DISCOVERY

Copy of agreement between Beauharnois Power Syndicate and
Beauharnots Power Corporation Limited.

MEMORANDUM OF AGREEMENT made in triplicate
at the City of Montreal in the Province of Quebec this 31st day
of October One thousand nine hundred and twenty-nine;

BY AND BETWEEN

THE BEAUHARNOIS POWER SYNDICATE (here-
inafter called the ‘‘Syndicate’”) an unincorporated syndicate or-
ganized and existing under and in virtue of an agreement made
at the Cityv of Montreal on the Fourth day of April, 1928 by and
between F. Stuart Molson and others of the First part and Mar-
quette Investment Corporation of the second part;

Party of the First Part.
AND
BEAUHARNOIS POWER CORPORATION LIMITED
(hereinafter called the ‘‘Corporation’’) a company incorporated
by Letters Patent issued under the Companies’ Act of the Dom-
inion: of Canada;
Party of the Second Part.
AND
MARQUETTE INVESTMENT CORPORATION (here-
inafter ecalled the ‘“‘Depositary’) a company incorporated by
Letters Patent issued under the Quebec Companies’ Act;

Party of the Third Part.

WHEREAS the Corporation has an authorized Capital
Stock consisting of —

(a) five Management Preferred Shares without
nominal or par value, the holders of which have the exclu-
sive right for a period of ten years from aund after the date
of the Letters Patent of the Corporation to elect and re-
move the Directors thereof, the holders of each of which
Management Preferred Shares has otherwise the same
rights in respect thereof as if he were the holder of Omne
Common Share and which Management Preferred Shares
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at the end of the said Period of ten years shall automati-
cally be converted into Common Shares;

(b) 4,999,995 Common Shares without nominal or
par value; of which 1,799,995 are Class ‘“A’” Common
Shares and 3,200,000 are Class ‘‘B’” Non-Voting Common
Shares; and

WHEREAS the said five Management Preferred Shares
have been subseribed for by or on behalf of Newman, Sweezey &
Company, Limited and Dominion Securities Corporation, Limit-
ed at One Dollar ($1.00) per share and have heen issued to them
and/or their nominees.

NOW THEREFORE THIS AGREEMENT WITNES-
SETH :

That in consideration of the undertakings and agreements
hereinafter expressed the syndicate and the Corporation have
agreed together as follows:

1. The Syndicate agrees to sell, transfer and deliver to
the Corporation and/or its nominees and the Corporation agrees
to buy, receive and pay for all the undertaking and assets of
whatsoever nature (except any unpaid halances and any uncalled
halances for which the Syndicate Members may be liable to the
Syndicate in respect of the Part-Interests of the Syndicate held
by them respectively) of the Syndicate.

9. The said transfer of the undertaking and assets of the
Syndicate to the Corporation shall be made without any repre-
sentations or warranty whatsoever as to the title to the assets
or otherwise the intention being that the Svndicate shall sell,
transfer and deliver and the Corporation buy, receive and pay
for all the Syndicate’s right, title and interest in and to such
nndertaking and assets, but without any warranty of any kind
on the part of the Syndicate.

3. The consideration for the said sale and transfer shall
he —

(a) the sum of Four million seven hundred and
fifty thousand dollars ($4,750,000) in lawful money of
Canada payable to the Syndicate by the Corporation at the
time and upon the conditions hereinafter mentioned; and
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(b) the assumption by the Corporation of all the
liabilities and obligations of the Syndicate (except its lia-
bilities and obligations to its Members as such:

and

(¢) the undertaking by the Corporation to defray
the expenses (to an amount not exceeding ten thousand dol-
lars ($10,000.00) of the winding-up of the affairs of the
Syndicate and the distribution of its assets among its Mem-
bers.

4. The said sum of Four million seven hundred and fifty
thousand dollars ($4,750,000) shall be paid by the Corporation
to the Syndicate upon the transfer and delivery of the said un-
dertaking and assets of the Syndicate to the Corporation.

5. The obligation of the Syndicate hereunder to sell,
transfer and deliver and of the Corporation hereunder to buy,
receive and pay for, shall he conditional upon the following con-
ditions having bheen fulfilled not later than the First day of
November, 1929, or such later date as the Syndicate may from
time to time approve by resolution of the Syndicate Managers
(which may be passed before, on or subsequent to the said First
day of November, 1929;

(a) That the necessary approval shall have been obtain-
ed under The Watercourse Act of the Provin 2 of Quebec of the
site and plans of the Beauharnois Light, Heat and Power Com-
panv in order to permit that Companv to commence the con-
struetion of its proposed power development;

(b) That the agreement hetween the Dominioa of Can-
ada and the Province of Quebec requircel bv  Condition
No. 24 ¢f the Order in Council of the Dominion of Canada
dated March 8th, 1929 respecting the Beauharnois Light, Heat
and Power Company and any subsequent Order or Orders in
Clouncil which may have been passed modifying, extending or
affecting the same shall have been executed;

(¢) That the requisite approval and permission of the
Quebec Public Service Commission shall have heen obtained in
order to permit the said Beauharnois Light, Heat and Power
Company to commence the construction of its proposed power
development; and

(d) That the Syndicate and / or the Corporation shall
have acquired the ownership or control of all the outstanding
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(continued)
If all the conditions set out in this paragraph 5 shall
have been fulfilled on or before the First day of November,
1929, or such later date as may he approved by the Syndicate as
hereinabove in this paragraph 5 provided, then the transfer of
the assets and undertaking of the Syndicate herein provided for
shall be made as soon thereafter as the Corporation shall have
available from the proceeds of the sale of the Collateral Trust
Bonds previded for in the agreement hereto annexed as Sche-
due ‘““A” sufficient moneys to make payment of the cash consi-
deration herein provided for.

6. Provided the said undertaking and assets of the Syn-
dicate are transferred to and paid for by the Corporation as here-
inabove provided, the Syadicate agrees to subseribe fecr at One
dollar ($1.00) per share Omne million ($1,000,000) Class ‘““A”
Common Shares without nominal or par value of the Corpora-
tion, such shares to be allotted and issued to or to the nominees of
the Syndicate, the said shares to be paid for at the time of the
transfer and delivery of the undertaking and assets of the Syu-
dicate to the Corporation and / or its nominees and the payment
of the said sum of Four million seven hundred and fifty thou-
sand dollars ($4,750 000) by the Cerporation to the Syndicate.

7. The undertakings of the Syndicate hereunder are given
and made upon the understanding and conditions that the Cor-
poration will enter into an agreement with Newman, Sweezey
& Company, Limited and Dominion Securities Corporation,
Limited respecting the subscription for and purchase by said
Newman, Sweezey & Company, Limited and Dominion Secu-
rities Corporation, iimited, of certain Collateral Trust Bonds
and Common Shares of the Corporation and respecting the ar-
rangements in regard to the purchase of certain First Mortgage
Bonds of the Beauharnois Light, Heat and Power Company, the
whole substantially in the form of the agreement annexed hereto
as Schedule “A” or to like effect.
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8. The Syndicate shall not be obliged to deliver any title
deeds certificates of scarch, abstracts of title, proof or evidence
of title, or copies thereof, respecting the undertaking and assets
hereby agreed to be sold and purchased other than those in its
possession.

9. The Depositary hereby acknowledges to have taken
communication of the terms, previsions and conditions of this
agreement and acknowledges that the assets of the Syn-
dicate are in its custody as depositary of the Syaodicate and here-
by covenants and agrees that subject to any privilege or
lien to which it may he entitled the same will be held and dealt
with by it upon and subject to all terms, provisions and condi-
tions set out in this agreement, and hereby agrees to execute and
do, at the expense of the Corporation, all such documents and
things as may be neressary or useful to transfer to and ve-t in
the Corporation and / or its nominees the title to the under-
taking and assets of the Syndicate, the whole uben and subjert
to all the terms, provisions and conditions of this agreement.

10. This agreement shall have no force or effect and shall
not be hinding or obligatory upon any of the parties hereto un-
less and until the same shall have heen approved by a resolution
passed at a general meeting of the Members of the Syndicate
called and held for the purpose; PROVIDED, HOWEVER,
that such approval if granted prior to the time of execution of
this agreement shall be deemed to be a fulfilment of the condi-
tion contained in this paragraph 10.

11. This agreement shall enure to the benefit of and be
hinding upon the successors and assigns of the parties hereto.

IN WITNESS WHEREOF the parties hereto have exe-
cuted these presents on the date and at the place firstly above
written.

In the presence of: The Beauharnois Power Syndicate,
(sgd.) E.S. Coleman By (s¢d.) R. 0. %xewey,
President.
(sgd.) Hugh B. Griffith,
Secretary.
Beauharnois Power Corporation Limite:,
(sgd.) N. MeCallan (sgd.) M. H. Kelly,
President.
(sgd.) Lyla Brennan,
Secretary.
Marquette Investment Corporation,
(sgd) E.S. Coleman (sgd) Henry Newman.
(sgd.) F.S. Molson.
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Copy of agreement between Beauharnois Power
Syndicate and Marquette Investment Coporation.

INDENTURE made in triplicate at the ('ity of Montreal
in the Province of Quebec¢ this Seventeenth day of December,
One thousand nine hundred and twenty-nine;

BY AND BETWEEN :(—

THE BEAUHARNOIS POWER SYNDICATE (here-
inafter called the ‘Syndicate’’) an unincorporated syndicate
organized and existing under and in virtue of an agreement made
at the City of Montreal on the Fourth day of April One thou-
sand nine hundred and twenty-eight between F. Stuart Molson
and others of the First part and Marquette Investment C'orpo-
ration of the second part;

Party of the First Part;

AND :—

BEAUHARNOIS POWER CORPORATION LIMITED
(hereinafter called the *‘Cerporation’) a compauy incorporated
by Letters Patent issued under the Companies’ Act of the Do-
minion of Canada;

Party of the Second part;
AND:—

MARQUETTE INVESTMENT CORPORATION (here-
inafter called the ‘“‘Depositary’) a company incorporated by
Letters Patent under the Quebhec Companies’ Act;

Party of the Third Part;

WHEREAS the Parties hereto entered into a Memoran-
dum of Agreement dated the thirty-first day of October One
thousand nine hundred and twenty-nine providing for the trans-
fer herein contained and the subscription for shares herein
made;

NOW, THEREFORE, THIS INDENTURE WITNES-
SETH as follows:
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1. The Syadicate hereby sells, transfers and makes over
to the Corporation and the Corporation hereby purchases and
accepts all the undertaking and assets of whatsoever nature of
the Syndicate, except any unpaid balances and any uncalled
balances for which the Syndicate Members may be liable to the
Syndicate in respect of the Part-Interests of the Syndicate held
by them respectively.

2. The sale and transfer hereby made are so made with-
out any representations or warranty whatsoever as to the title
of the said undertaking and assets or otherwise, the intention
heing that the Syndicate sells and transfers and the Corporation
purchases and accepts all the Syndicate’s right, title and interest
in and to such undertaking and assets, but withcut any warranty
of any kind on the part of the Syndicate.

3. As part consideration for the said sale and transfer
the Corporation has paid to the Syndicate the sum of Four
million seven hundred and fifty thousand dollars (%4,750,000)
the receipt whereof is hereby acknowledged, and as further
consideraticn for the said sale and transfer the Corporation as
hereby assumes and undertakes to pay all of the liabilities and
obligations of the Syndicate except its liabilities and obligations
to its Members as such, and hereby undertakes to defrav the
expenses to an amount not exceeding Ten thousand dollars
($10,000) of the winding up of the affairs of the Syndicate and
the distribution of its assets among its Members.

4. The Syndicate hereby subseribes at One dollar ($1.00)
per share for One million ($1,000,000) Class ‘A’ Common
Shares (without nominal or par value) of the Corporation and
has paid to the Corporation the purchase price thereof namely,
One million dollars ($1,000,000), the receipt whereof is hereby
acknowledged by the Corporation, and the Corporation hereby
undertakes that the said shares have heen allotted and will he
issued to or to the nominees of the Syndicate.

5. The Depositary hereby acknowledges to have taken
communication of the terms, provisions and conditions of this
Indenture and acknowledges that the assets of the Syndicate are
in its custody as Depositary of the Syndicate and covenants and
agrees that the same will be held and dealt with by it in accord-
ance with the instruections which may from time to time be given
to it by the Corporation. '
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between The
Beauharnois
Power
Syndicate,

In the Presence of: The Beauharnois Power Syndicate,  Beauharnois

10

Power

BY—(S!/(Z) J. P. Ebb%, Corporation

and Marquette

& “ ., S. Molson. Investment

Corporation

Beauharnois Power Corporation Limited, 17 Dec. 1929

(continued)

By—(Sgd.) R. O. Sweezey,
President.

& “  Hugh B. Griffith,
Secretary.

Marquette Investment Corporation,

20

By—(Sg¢d.) Henry Newman,
& ¢ Ivan L. Thbhotson.
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of Report
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Beauharnois
Power Project

OF COMMONS 19 Nov. 1931

SPECIAL COMMITTEE ON
30 BEAUHARNOIS POWER PROJECT
Session 1931
Printed by Order of Parliament.

Members

of the Committee

Hon. W. A. Gordon, Chairman.

Mr. C. Dorion,
Sir Kugéne Fiset,
Mr. Robert Gardiner,

40

Mr. S. W. Jacobs,

Hon. G. B. Jones,
Mr. T. H. Lennox,
Hon. Ian Mackenzie (Van-
couver Céeitre),
Mr, J. S. Stewart (Leth-
bridge).
John T. Dun,
Clerk of the Committee.
H. E. Taschereau,
J.-P.Doyle,
Assistant Clerks of the Committee.
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Special Committee.
ORDERS OF REFERENCE

House of Commons
Wednesday, June 10, 1931.

Resolved, That Messrs. Doricn, Fiset (Sir Eugene),
Gardiner, Gordon, Jacobs, Jones, Lennox, Mackenzie (Vancouver
Centre), Stewart (Lethbridge) be a Committee to investigate
from its inception the Beauharnois project for developmeit of
hydro-electric energy by the use of the waters of the St. Law-
rence River so far as the matters referred to are within the juris-
diction of the Parliament of Canada, and without restricting the
generality of the foregoing words in partlcular to investigate the
matters referred to in the speech made in the House of Com-
mons, by Mr. Robert Gardiner, the honourable member for Aca-
dia, on the 19th day of May last, as reported on pages 1875-1887
of Hansard, and to report from time to time their obhservations
and opinions thereon; with power to send for person, papers
and records.

Attest.
Arthur Beauchesne,
Clerk of the House.

Monday, June 15, 1931.

Ordered, That the said Committee be given leave to print,
from day to day, the minutes of proceedings and evidence taken,
and also such representations, arguments and papers submitted
as may be directed by the said Committee to be printed, for the
use of the said Committee and Members of the House, not to ex-
ceed 600 copies in English and 200 copies in French.

Ordered, That the said Committee be given leave to sit while
the House is in session.

Ordered, That the said Committee be granted to leave to
employ counsel for the purpose of assisting the investigation of
the matters referred to them by the House.

Attest.
Arthur Beauchesne,
Clerk of the House.
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Monday, June 29, 1931.

Ordered,—That the said Committee be given power to em-
ploy a secretary to assist counsel to the Committee in the investi-
gation now proceeding. until the Final Report of the said Com-
mittee is presented to the House.

Ordered,—That the said Committee be given power to em-
ploy a firm of auditors to assist in the investigation now pro-
ceeding, until the Final Report of the said Committee is pre-
sented to the House.

Attest.

Arthur Beauchesne,
Clerk of the House.

REPORTS TO THE HOUSE
FIRST REPORT

House of Commons,
Monday, June 15, 1931.

The Special Committee on the Beauharnois Power Pro-
jeet have the honour to present the following as their First Re-
port :—

Your Committee recommend that they be given leave to
print, from day to day, the minutes of proceedings and evidence
taken, and also such representations, arguments and papers sub-
mitted as may be directed by the Committee to be printed, for
the use of the Committee and members of the House, not to ex-
ceed 600 copies in English and 200 copies in French.

Your Committee also recommend that they be given leave
to sit while the House is in session.

All of which is respectfully submitted.

W. A. Gordon,
Chairman.
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SECOND REPORT
Monday, June 15, 1931.

The Special Committee on the Beauharnois Power Pro-

ject have the honour to present the following as their Second Re-
port :—

Your Committee recommend that leave he granted them to
employ counsel for the purpose of assisting in the investigation
of the matters referred to them by the House.

All of which is respectfully submitted.

W. A. Gordon,
Charrman.

THIRD REPORT
Monday, June 29, 1931.

The Special Committee appointed to investigate the Beau-
harnois Power Project beg leave to present the following as their
Third Report.

Your Committee recommend that they be given power to
employ a secretary to assist counsel to the Committee in the in-
vestigation now proceeding, until the Final Report of the Com-
mittee is presented to the House.

Your Committee further recommend that they be given
power to employ a firm of auditors to assist in the investigation
now proceeding, until the Final Report of the Committee is pre-
sented to the House.

All of which is respectfully submitted.

W. A. Gordon,
Chairman.

FOURTH REPORT
Tuesday, July 28, 1931.

The Special Committee appointed to investigate the Beau-
harnois project beg leave to present the following as a Fourth
Report.
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1. On the 10th day of June, 1931, the House of Commons
adopted the following Resolution; that Messrs. Dorion, Fiset
(Sir Eugeéne), Gardiner, Gordon, Jacobs, Jones, Lennox, Mac-
kenzie (Vancouver Centre), Stewart (Lethbridge), be a commit-
tee to investigate from its inception the Beauharnois project for
the development of hydro-electric energy by the use of the waters
of the St. Lawrence River so far as the matters referred to are
within the jurisdiction of the Parliament of Canada, and with-
out restricting the generality of the foregoing words in particu-
lar to investigate the matters referred to in the speech made in
the House of Commons by Mr. Robert Gardiner, the honourable
member for Acadia, on the 10th day of May last, as reported on
pages 1875-1887 of Hansard, and to report from time to time
their ohservations and opinion thereon; with power to send for
papers, persons and records. Honourable W. A. Gordon was on
the 15th of June, 1931, appointed Chairman of the Special Select
Committee.

2. (1) The Committee sat from the 15th day of June,
1931, to the 22nd day of July, 1931, held on most of these days
more than one session and examined 35 witnesses.

(2) On the 1st of July, the members of the Committee
visited and irspected the site of the works.

There were filed with the Committee 129 exhibits.
3. Soulanges Section—St. Lawrence River

(1) The Soulanges section of the St. Lawrence River is
that portion thereof lying between Lake St. Francis and Lake St.
Louis which are some 1414 miles apart, and between which there
is a fall of 83 feet. The average normal available flow of the ri-
ver through this section is in the vieinity of 230,000 cubic feet per
second for 50 per cent of the time, making possible a develop-
ment of 2,000,000 horse power of commercial electric energy at 85
per cent load factor. The site is in close proximity to the City and
Port of Montreal, and is conveniently located on what must soon
be a waterway capable of accommodating ocean-going vessels. It
has therefore great possibility for industrial development if
cheap power is available.

(2) It is apparent that the Soulanges section thus pre-
sents an opportunity for hydro-electric development almest if not
quite unique on the face of the globe. It is one of the greatest na-
tional rescources in Canada, aind in its natural state of great pe-
tential value.
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4. History

(1) About the year 1800, Edward Ellice, the Seigneur of
Beauharnois, erected a small ‘“moulin Banal’’ at the mouth of
the St. Louis River and in order to increase the flow of the river,
in 1807 built a small feeder, four miles in length, from Lake St.
Francis to the head waters of the River. This constituted the first
diversion in the Soulanges section of the St. Lawrence River for
power purposes. Whatever water rights were incidental to this
feeder later passed into the hands of a family named Robert and
apparently formed the basis of the application for power rights
hereinafter mentioned. Details concerning the Robert ‘rights”’
may be found in a judgment delivered in the Exchequer Court of
(Canada in the case of Robert vs. the King (9 Exchequer Court
Reports). Reference may be had also to Exhibit No. 29, a memo-
randum prepared by Mr. R. C. Alexander.

(2) In 1855 the Government of the Province of Canada
built a dyke, known as the IHungry Bay Dyke, as a protection
against floods. It rebuilt the control gates of the feeder and in
1083 the Government of Canada decpened and widened the feeder
and installed new gates in the dyke at the feeder entrance, con-
siderable sums of money having beenr appropriated for this pur-
pose.

(3) In 1902, J. B. Robert, as the grantee of the repre-
sentatives of Edward Ellice, brought action against the Crown
for a declaration of his rights and judgment was pronounced on
the 17th October, 1904, deciding that Robert held substantial
rights in the feeder. A compremise was arrived at by which the
feeder was leased to the heirs of J. B. Robert by the Department
of Public Works under date of the 28th December, 1909, for a
period of 21 yvears. This was authorized by Ovrder in Council,
P. C. 2168, of the 9th December, 1909.

(4) In 1902 by Quebec Statute 2 Edward VII, Chapter
72 of the 26th March, 1902, the Beauharnois Light Heat and
Power Ccmpany was incorporated with the power to enlarge and
extend the feeder. As a consequence of the finding of the Ex-
chequer Court that J. B. Robert was not the owner of the feeder.
in 1910 another Provincial Act was passed giving the Company
the right to build a new canal or feeder from any point on the
original feeder to any point on the St. Louis River at or near the
town of Beauharnois. This Company thus became possessed of
certain rights in respect of the diversion of water for power
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purposes from Lake St. Francis. The shares of the Beauhar-
nois Light, Heat and Power Cocmpany were all owned by W. H.
Robert and other members of the Robert family. On the 3rd
February, 1927, Mr. R. O. Sweezey obtained from the Roberts
an option of all the issued capital stock of the Company and the
Company’s rights.

The Robert Interests

(5) W. H. Robert and the other Robert heirs received
for the 2,000 shares of the Beauharnois Light, Heat and Power
Company and such other rights, if any, as were then outstanding
in them.

(1) Cash $1,520,000.

(2) 200 fully paid part interests in the Beauharnois
Syndicate.

(3) 21,000 Class A shares of the Beauharnois Power
Corporation.

(4) 100 fully paid part interests in the Beauharnois
Syndicate transferred from R. O. Sweezey ac-
count, which became 200 part interests in the Beau-
harnois Power Syndicate.

(6) In addition to the above-meuntioned 400 part interests
in the Power Syndicate owned by the Roberts, W. H. Robert
held a further three hundred units in his own name on which he
owed $10,000 as at December 17th, 1929. For the 700 part inte-
rests, referred to above, the Robert heirs received, on the disso-
lution of the Syndicate, cheques aggregating $95,000, together
with 28,000 shares of the Class A Commen stock of the Beau-
harnois Power Corporation Limited.

(7) In the same year, Mr. Sweezey applied to the Que-
hec Legislature for an amendment to the Act incorporating the
Company permitting the construection of a canal between Lake
St. Franeis and Lake St. Louis. This application was refused.

(8) On the 17th March, 1927, the Beauharnois Light,
Heat and Power Company applied to His Excellency the Go-
vernor (feneral in Council for approval of a proposal to build a
power canal ‘‘which can be readily adapted for thirty foot na-
vigation requirements also’” from a point on Lake St. Francis

Defendant’s
Exhibit

in Warranty
at Enquete

D.W.-2

Extract
of Report
of Special
Parliamentary
Committee on
Beauharnois
Power Project
19 Nov. 1931

(continued)

Fourth Report
to the House
of Commons
28 July 1931
{continued)



10

20

30

40

9225
-

near the mouth of the St. Louis feeder to Lake St. Louis and to
use so much of the water of the St. Lawrence River as can be
taken through the proposed canal without interfering with na-
vigation and without interfering with existing prior rights
in the River St. Lawrence.”” This application was not pressed.

(9) On the 17th January, 1928, the Beauharnois Light,
Heat and Power Company applied to His Excellency the Go-

vernor Greneral in Council ¢ for approval under the Navigable

Waters Protection Act of its plans and site of proposed works
herein described and for the right to divert forty thousand cubic
feet per second (40,000 c.f.s.) from Lake St. Francis.”

(10) In March, 1928, by Statute of the Province of Que-
bee (18 George V Chapter 113), a new section, 11A, was added
to the original Act of incorporation giving the Company the
right to build a new canal from any point within two miles in
a southwesterly direction from the mouth of the St. Louis feeder
to any point on Lake St. Louis within one and a half miles in a
westerly direction along the shore of Lake St. Louis from the
mouth of the St. Louis River and giving the Company the right
to expropriate lands not exceeding six arpents in width.

(11)  On the 27th April, 1928, Mr. Sweezey and his as-
sociates obtained the passing of an Order in Council by the Exe-
cutive Council of Quebec authorizing the granting to the Beau-
harnois Light, Heat and Power Company of an emphyteutic
lease, which lease was subsequently executed on the 23rd June,
1928, and which grants to the Beauharnois Light, IHeat and
Power Company the rights of the Province of Quebec to such
part of the hydraulic power of the St. Lawrence River as can
he developed between Lake St. Francis and Lake St. Louis
through a derivation (six diversion) Canal on the right (south-
ern) shore of a maximum flowing capacity of forty thousand
cubic feet per second (40,000 c¢.f.s.), (the Province reserving the
ownership and the free disposition of the surplus) for a period
of 75 years from the 23rd June, 1928, at an anuual rental of
$20,000 for the first five years and $50,000 for each of the sub-
sequent years and an additional payment of $1 for each horse
power year revisable after each period of ten years from
the date the plant will have been put in operation. The Company
agrees that at the expiration of the first five years it will have
installed 100,000 h.p.; at the expiration of the sixth year,
200,000 h.p.; at the expiration of the seventh year, 300,000 h.
p; and at the expiration of the tenth year, 500,000 h. p. The
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lease is granted without prejudice to Federal and Provineial
laws concerning navigation, mines, fisheries and the driving of
logs and also upon the understanding that the lessee *‘who 1s
presently negotiating with the Federal Government shall obtain
from the latter in so far as its rights are concerned, the authoriza-
tion to divert a flow of forty thousand cubic feet per second
(40,000 ¢.f.s.)”’ and in the event of the approval of the Federal
Government not being obtained within twelve mounths, the lease
may be cancelled by the Lieutenant Governor in Council.

(12) Having obtained the amendment to its Charter and
the lease from the Province of Quebec, the Company pressed its
application to the Governor Greneral in Council and on the 15th
January, 1929, a hearing was held by the then Minister of Publie
Works and two other members of the Dominion Government,
at which were considered protests from shipping companies and
power interests.

(13) The application originally contemplated the diver-
sion of the whole flow of the St. Lawrence River. To meet the
opposition to the application at this hearing, Mr. Aimé Geof-
frion, K. (., who appeared for the applicant, amended the ap-
plication to read as follows:

The application of the Beauharnois Light Heat
and Power Company now pending before the Governor in
Council is purely and simply for the approval of plans
for hydraulic development which will be subject to a con-
dition that not more than 40,000 cubic feet per second
shall be diverted from the river — from Lake St. Francis,
to be returned to Lake St. Louis, and used for power pur-
poses by the Company hetween these two points; and any
condition that the Government may exact, in any wording
satisfactory to the Goverament involving that limitation,
is accepted in advance by the applicant. If the engincers
think that the plans should be altered to meet this decla-
ration the Companv will submit to any such alteration.

(14) Tt should be noted that notwithstanding the limita-
tion to the 40,000 c.f.s. the plans of the Company and the works
so far as constructed clearly show and the officers of the Com-
pany and of the Department of Public Works admit that at all
times there has been in contemplation the diversion of the whole
flow of the River by the Company.
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(15) A Committee of Departmental Engineers was con-
stituted, composed of Mr. K. M. Cameron, Chief Engineer of the
Department of Public Works, Mr. D. W. McLachlan, Engineer
in charge of the St. Lawrence Waterway Project, Mr. J. T.
Johnstone, Director Dominion Water Power and Reclamation
Service and Mr. Louis E. Cote, Chief Engineer of the Depart-
ment of Marine, and on the 30th January, 1929, made a report
which is part of Exhibit No. 17, in the file of the Public Works
Department 804-1-D.

(16) Certain paragraphs of this report are as follows:

83. The 40000 c.f.s. diversion project can be au-
thorized without injury to existing navigation, if the p'ans
submitted are subject to modification and to regulaiions
embodying the restrictions referred to in this report.

89. Having regard to the application under the
Navigable Waters Protection Act, now under considera-
tion, your Committee are of the opinion that the site and
works proposed in the plans and application filed by the
said Company will not impede or interfere with naviga-
tion on the St. Lawrence River if the conditions attached
hereto are met by the Company and, having consideration
to the interest of the country as a whole we are of the
opinion that if the works are constructed in accordance
with such application and plans subject to the said con-
ditions the same can be efficiently utilized in connection
with and as part of any feasible and economical scheme
which the Government of Canada may eventually decide
upon for the deep waterway development of the St. Law-
rence River.

14. The works proposed by the Beauharnois Com-
pany consist of the following:

1. A canal extending from Hungry Bay, at the foot
of Lake St. Francis to Melocheville, at the head of
Lake St. Louis, said canal being contained be-
tween banks which are 1,100 feet apart where
hard materials are encountered, and 4,100 feet
apart, where soft materials are encountered.

2. A power house at Melocheville equipped with
ten 50,000 H. P. units.
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3. Regulating works at Thorn Island and at Léo-

nard Island. These are designed to hold up the
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4. A series of works in the four rapid stretches of 19 Nev. 1931

the river between Thorn Island and the head of
Lake St. Louis. These are designed to maintain
existing depths in channels, and also to maintain
existing levels at the head and foot of the Cedar
Rapids works.

15. The works proposed by the Beauharnois Company
affect in varying degrees canal navigation river mnavigation,
power developments, and future plans for a deep waterway.

(17) The Committee expressed disapproval of the remedial
works and channel improvements and in Paragraph 28 stated that
the Committee while offering the suggestions aforementioned can
only recommend approval of these works subject to modifications
to meet conditions as experience shows them to be necessary. In
Paragraph 31, the Committee says, ¢ the design of remedial
works for use in the Rapids below Grande Island is not vet work-
ed out in a satisfactory manner.” It will thus be seen that the
approval of this Committee was qualified and that certain of the
plans were not in their view sufficient.

(18) On the 8th March, 1929, Order in Council P. C. 422
was approved by His Excellency the Governor General on the
report from the Minister of Public Works. This Order in Couneil
recites the application of the 17th January 1928, the deposit of
plans, the grant of the emphyteutic lease and the report of the
aforementioned Engineers.

(19) It sets out twenty-eight conditions, subject to which
the recommendation for approval ig made.

(20) The Committee, on the recommendation of the
Minister of Public Works, submitted for His Excellency’s ap-
proval, under Section 7, Chapter 140, Revised Statutes of Caun-
ada, 1927 — the Navigable Waters Protection Act — (Subject
to the foregoing conditions and to such additions, improvements,
alterations, changes, substitutions, modifications or removals as
may he ordered or required thereunder). the annexed plans of
works and the site thereof according to the deseriptions and
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plans attached in booklet form, which works were proposed to be
constructed by the Beauharnois Light, Heat and Power Compa-
ny with respect to the diversion of 40,000 c.f.s. from Lake St.
Francis to Lake St. Louis in connection with a power canal to be
built by the said Company along the St. Lawrence River between
the two lakes mentioned.

(21) By reference to the large plan submitted with the
application, and referred to in the Order in Council P. C. 422, and
which is Exhibit No. 2A, it will be observed that there are two
cross sections shown, one at Mileage 144-3 which shows a width
between the embankments of about 1,100 feet, this being typical
of the rock section of the work. This cross section also shows
a width at the bottom of the deep section of the canal of some-
thing over 1,000 feet. In the cross section which is given as typi-
cal for each sestion, at Mileage 152-0 the width between the em-
bankments is shown as about 4,100 feet, and the bottom of the
deep section, approximately 27 feet, is shown as having a width
of about 500 feet.

(22) Subsequently on the 29th July, 1929, modified plans
were submitted to the Department of Public Works by the Com-
pany, and for these there were on the 22nd August 1930, cer-
tain other plans substituted. None of these has as yet received
the approval of the Minister of Public Works, although the Chief
Engineer of the Department has recommended them for approval.
Plans submitted on the 22nd August, 1930, did include plans for
the remedial works, but such plans were subsequently with~
drawn and as the matter now stands there is not before the De-

partment for approval any plan or plans of these remedial
works.
(23) On the 10th February, 1931, the Beauharnois Light,

Heat and Power Company applied to the Quebec authorities for
a lease of a further 30,000 cubic feet per second and has now
obtained this right.

(24) On the 25th June, 1929, an agreement was entered
into between the Beauharnois Light, Heat and Power Company
and His Majesty represented therein by the Minister of Public
Works of Canada, Exhibit No. 43, which agreement incorporates
the terms and conditions of P. C. 422.

(25) On the 6th November, 1929, the Governor in Coun-
cil passed three Orders in Couneil, numbers P.C. 2201, 2202 and
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2203, authorizing the transfer of three waters power leases from at Enquete
the Mountreal Cotton Company to the Beauharnois Light, Heat Extg:{ 2

and Power Company, and on the 3rd December, 1929, three agree- of Bevort

ments were entered into between the Montreal Cotton Company, Barliamentary

the Beauharnois Light, Heat and Power Company, and His Ma- gg@gggnﬁ
jesty represented therein by the Minister of Railways and Canals 18 Nov. 1931
of Canada (Exhibits TA, 8A and 9A) by virtue of which the —
Beauharnois Light, Heat and Power Company acquired with the FogryEeport
consent of His Majesty the right to use and divert into the canal 3°mrts,,
to be built 13,072 cubic second feet presently used by the Cotton (continued)
Company at or near Valleyfield under an effective head of about

10 feet.

(26) A difficulty may arise in connection with the three
leases by reason of the fact that the Department of Public Works
takes the position that under the Order in Council P.C. 422 there
is only authority to grant an opening in the Hungry Bay dyke
sufficient to take 40,000 cubic feet a second (See Evidence Page
363).

(27) On the 5th December, 1929, the Lieutenant Gover-
nor in Council of Quebec passed on Order in Council authorizing
the diversion of this 13,072 feet.

(28) On the 20th March, 1930, the Charter of the Beau-
harnois Light, Heat and Power Company was further amended
by enactment 20 George V, Chapter 136 (Quebec), which extend-
ed the expropriation powers of the Company so that for the pur-
pose of building its new canal it might ‘‘expropriate such lands as
may he necesary, not exceeding in all 21 arpents in width.”’

(29) In the final result, the Beauharnois Light, Heat
and Power Company appear to have obtained from the Dominion
of Canada Orders in Council purporting to authorize the diver-
sion of 53,072 cubic second feet, subject to their obtaining permis-
sion to brea( h the Hungry Bax Dyke sufficiently for that pur-
pose, and subject also to compliance with the co aditions of the
Orders in Council and the approval of plans.

(30) They have also obtained from the Province of Que-
bee a 75 year lease for 40,000 cubic second feet, authority from
the Lieutenant Governor in Council of Quebec to acquire the use
of 13,072 c.s.f. and in 1931 the right to use an additional 30,000
c.s.f.
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5. Corporate Organization

(1) There were two syndicates prior to the incorporation

of the Beauharnois Power Corporation Limited, the present
holding company, the first being the Beauharnois Syndicate and
the second the Beauharnois Power Syndicate. These will be re-
ferred to, sometimes, for convenience as the First Syndicate and

the Second Syndicate, respectively.

The First Syndicate

(2) About the 12th May, 1927, Mr. Sweezey organized

the Syndicate known as the Beauharnois Syndicate, having 5,000°

units or part intcrests. This Syndicate existed until the 4th Apuril,
1928, at which date the holdings were as follows:—

Number
Member of part Tssue Amount
interests price
$ c $
Blaiklock, S. Turnstall ... 25  100.00 2,500
(Credit Generale du Canada . .. ... . 800 37.50 30,000
Dobell, Wm. M. . 50  100.00 5,000
Geoffrion, Aime P. . ... ... 200  100.00 20,000
Griffith, Hugh B. ... ... 150  100.00 15,000
Ibbotson, Ivan L. ... ... .. 25  100.00 2,500
Molson, F. S, 350 45.71 16,000
Moyer, L. Clare ... 800 37.50 30,000
McGinnis, Thos. A, ... .. 100  100.00 10,000
Newman, Henry ... 50  100.00 5,000
Newman, Sweezey & Co., Ltd., In Trust 1,059 12.86  45.000
Robert, Wm. H. . ... . 100  100.00 10,000
Shortt, Dr. Adam ... ... 10 100.00 1,000
Stadler, John ... ... 100 100.00 10,000
Sutherland, Wm. . ... ... . 25  100.00 2,500
Steele, R. W. ... . 250  100.00 25,000
Sweezey, R. O. ... 900 ... 30,000
Kenny, T. Fred ... 15 100.00 1,500
5,000 . 261,000

(3) The units subscribed for in the name of the Credit
Generale du Canada were subscribed and held for Senator Donat

Raymond.
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(3A) 1,000 of the units in the name of Newman, Swee-
zey & Company, Limited, were held for Frank P. Jones "and 50
for Fred M. Connell. The Honourable Walter G. Mitehell had a
half interest in Mr. Jones’ holdings.

(4) The units in the name of L. Clare Moyer are said
to have been subscribed on behalf of the late Winfield Sifton.
Senator Wilfrid L. McDougald states that on the 18th May, 1928,
he agreed te acauire them, the transaction being completed about
the end of that month.

(5) The units in the name of R. W. Steele were held for
the Dominion Securities Corporation.

(6) The price to subscribers Raymond and Moyer was
$37.50 per unit and Frank P. Jones acquired 800 of his and Mr.
Mitchell’s units from Newman, Sweezey & Company, Limited,
at the same price.

(7) Of the 900 units in the name of R. O. Sweezey, 600
were issued pursuant to the syvadicate agreement for considera-

tion other than cash and the balance of 300 subscribed for at $100
per unit.

(8) The 350 units subseribed by F. S. Molson were at an
average price of $45.71 per unit.

(9) The Newman, Sweezey & Company, Limited, units
were at an average price of $42.86 and all other subseribers paid
at the rate of $100 per unit.

(10) The average price of the 4,400 units sold for cash
was $59.32,
The Second Syndicate

711) Omn the 4th April, 1928, the Beauharnois Power Syn-
dicate was organized and acquire the assets of the Beauharnois
Syndicate, the consideration being two units of the new Syndi-
cate for each one unit of the old Syndicate with the right to unit
holders to subscribe for as many units in the new Syndicate as
each already held therein at $100 per unit, being the par value
thereof.

(12) The members of the Beauharnois Power Syndicate
holding 100 or more units or part-interests, as on the 17th De-
cember, 1929, were as follows:—
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Gerald E. F. Aylmer & E. J. Mackell ... ... 100 Beauharuols |
S. Turnstall Blaiklok ... ... 100 19 Nov. 1931
A L Caron ... 221 _
Fred M. Connell ... ... 200 Ponrth Beport
H. V. Cullinan & D. M. Carmichael . ... ... 250 A iy
William M. Dobell . ... 200 (continued)
Dominion Securities Corporation Litd. ... .. 1,492
John P. Ebbs ... 5,200
Ammé Geoffrion ... 800
Hugh B. Griffith ... 600
Hanson Brothers Ine. ... 110
C.J. Hodgson & Co. ..o 175
Angus W, Hodgson ... 740
J. Charles Hope ... ... 130
Jones Heward & Co. . .. ... 210
Thomas A. MeGinnis ... 450
F. Stuart Molson ... .. 465
F. W, MolSon . .. 100
Montreal Trust Co. ... 8,000
Henry Newman ... .. 395
Newman, Sweezey & Co. Litd. ... 410
O’Brien & Williams ... ... 101
Joseph H. Paull ... ... 100
W. C. Pitfield & Co. Litd. ... 152
Hon. Donat Raymond ... 351
Ritchie (R. L.) and Gilmore (K. F.) in trust ... 350

Wm. H. Robert, Joseph A. Robert, Miss Sarah M.
Robert, personally, and as executors of the late

Sarah Robert ... 200
William H. Robert ... 366
William Sutherland ... 100
Robert O. Sweezey .. ...l 1,000

Part interest holders of less than 100 part interests 1,932

25,000

All of these with the exception of part interests exchanged
for holdings of part interests in the first syndicate, and the 2,000
part interests that were used to purchase the shares of the Ster-
ling Corporation, and also except 200 units issued to the R<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>