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In the Privy Council.

No. 54 or 1939.

ON APPEAL FROM THE SUPREME COURT
OF CANADA.

BETWEEN
CONNORS BROS. LIMITED AND LEWIS
CONNORS & SONS LIMITED - . (Defendants) Appellants
AND
BERNARD CONNORS - - - - - (Plaintuff) Respondent.

RECORD OF PROCEEDINGS.

No. 1. I the
i Supreme
Originating Summons. Court of
-z E 5 New
IN TaE SupREME COURT (CHANCERY DIVISION). Brunswick
(Chancery
Between Division).
BERNARD ('ONNORS : - - - - - - Plaintiff e
ENElE ol
and Originating
(r.s.) Summons,
, e 27th April
Conxors Bros., LimiteEp, and LEwis CoNNORS & SONS, 1937 B
Limitep - - . - - - - - Defendants.

Let the above named defendants within ten days after the service of
this summons upon them, inclusive of the day of such service, cause an
appearance to be entered for them to this summons, which is issued on the
application of Bernard Connors of the City of Saint John in the City and
County of Saint John and Province of New Brunswick for an interpretation
and construction of and a declaration as to the rights of the Plaintiff and
Defendants herein under the following covenants contained in two certain
agreements in writing, the first dated the ninth day of June, A.D. 1925,
and made between Connors Bros., Limited, of the first part and Lewis
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Connors and Bernard Connors of the second part ; and the second dated
the second day of October, A.D. 1926, and made between Bernard Connors
of the first part, Lewis Connors & Sons, Limited, of the second part, Connors
Bros., Limited, of the third part, and Neil McLean and Allan McLean of
the fourth part, the covenant contained in the first mentioned agreement
being in the W 01(15, letters and figures following, viz. :

(Sgd.) SMITH.

“(4) The said Lewis Connors and Bernard Connors agree with
said Connors Bros., Limited, that they will not either directly or
indirectly engage in any other sardine business whatsoever in the
Dominion of (fanada, nor directly or indirectly use the brands of
either Connors Bros., Limited, or Lewis Connors & Sons, Limited,
in the Dominion of Canada, or elsewhere, nor, for a period of ten
vears from the 30th day of April, 1925, use the name of (onn()rb
in connection with the sardine business in any country whatsoever.’

and the covenant contained in the second mentioned agreement being in
the words, letters and figures following, viz.:—

“(3) The party of the first part also agrees with the said parties
of the second and third parts that he will not directly or indirectly
engage in any sardine business whatsoever in the Dominion of
(Canada nor directly or indirectly use the brands of either Connors
3ros., Limited, or Lewis Connors & Sons, Limited, in the Dominion
of Canada or elsewhere, nor for a period of ten years from the 30th
day of April, A.D. 1925, use the name of C'onnors in connection with
the sardine business in any country whatsoever.”

for the determination of the following questions :—

(¢) Whether, upon construction of the provision written
variously in the said agreements as * will not directly or indirectly
engage in any other sardine business whatscever in the Dominion of
Canada " and “ will not directly or indirectly engage in any sardine
business whatsoever in the Dominion of (‘anada,” the said Bernard
Conmnors, the covenantor mentioned in both agreements, is at the
present time and shall be thenceforward barred from engaging in
the sardine business in Canada as owner by himself or in p: lI‘tIlCIbhl})
with others of such a business or as a sharcholder of an incorporated
company engaged in such business in Canada.

(b) Whether, upon construction of the words “* will not directly
or indirectly engage in 7’ used in said covenants the said Bernard
Connors is barred at law from working at the sardine business in
Canada as an employee of any person, persons, firm or corporation
engaged in the sardine business in Canada.

(¢) Whether, upon construction of the said covenants and
particularly the following words contained therein * nor for a period
of ten years from the 30th day of April, A.D. 1925, use the name of
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Connors in connection with the sardine business in any country
whatsoever,” the said Bernard Connors may at this time and thence-
forward lawfully use the name of ° Connors” in connection with
the sardine business in Canada.

And for a declaration as to the rights of the said Plaintiff and
Defendants under and by virtue of the said covenants.

Dated this 27th day of April, A.D. 1937.

(Sgd.) Jomx B. M. BAXTER,
Chief Justice New Brunswick.

This summons was taken out by J. H. Drummie, whose place of business
and address for service is No. 50 Princess Street, Saint John, N.B., solicitor
for the above named Bernard Connors, Plaintiff.

The defendants may appear hereto by entering an appearance either
personally or by solicitor with the Registrar of the Court, Fredericton, N.B
and delivering a copy to .J. H. ])rumnnc Plaintiff’s Solicitor.

\T.B.—»If the Defendants do not enter an appearance within the time
and in the manner above mentioned, such order will be made and proceedings
taken as the Judge may think just and expedient.

No. 2.
Affidavit of Bernard Connors.

IN THE SUPREME COURT (CHANCERY DIvISION).

Between BERNARD CONNORS ... Plaintiff
and

Conwors Bros., Lmmitep, and Luwis CoNNORS & SONS,

LIMITED aky s yid e $AU " iy Defendants.

[. BErNaRD CONNORS, of the City of Saint John, in the City and County
of Saint John, in the Pruvm(e of New Brunswick, \Lmaoe ! make oath and
say as follows

1. That 1 am the plaintiff in this action and have personal knowledge of
the mdtteh herein deposed to.

That Connors Bros., Limited, and Lewis Connors & Sons, Limited,
the dbove named dcfendants, are duly incorporated companies each havmg
its chief place of business at Black’s Harbor, in the County of Charlotte in the
Province of New Brunswick.

3. By agreement in writing dated April 30, 1925, and made between
Lewis Connors and Bernard Connors of the first part and Neil McLean and
Allan McLean of the second part, the parties of the first part agreed to sell
and the parties of the second part agreed to buy a controlling 1nterest in Lewis
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Connors & Sons, Limited, such interest comprising $25,000.00 shares of pre-
ferred and 55)._,.)00 00 shares of common stock of that company, on conditions
including inter alva the delivery to the parties of the first part of $25,000.00
preferred and $30,000.00 common stock of Connors Bros., Limited ; an agree-

ment by Connors Bros., Limited, to purchase the balance of the stock of

Lewis Connors & Sons, Limited, within a fixed period; to arrange for a
contract whereby Lewis Connors & Sons, Limited, would employ ‘Bernard
Connors for five years at a salary of $5,000.00 per annum ; the said agreement
of April 30, 1925, to be conditional upon acceptance and ratification by
Connors Bros., Limited.

4. That the said agreement of April 30, 1925, was accepted and ratified
by the said Connors Bros., Limited, and in an agreement in writing dated
June 9, 1925, and made between Connors Bros.. Limited, of the first part and
Lewis Connors and Bernard (‘fonnors of the second part (a true copy of which
is hereto annexed and marked “ A7) (Record pages 181-182) there is
contained inter alia the following clause numbered (4) :

“The said Lewis Connors and Bernard Connors agree with said
Connors Bros., Limited, that they will not either directly or indirectly
engage in any other sardine business whatsoever in the Dominion of
Canada, nor directly orindirectly use the brands of either Connors Bros.,
Limited, or Lewis Connors & Sons, Limited, in the Dominion of
(‘fanada, or elsewhere, nor, for a period of ten years from the 30th day of
April, 1925, use the name of Connors in connection with the sardine
business in any country whatsoever.”

5. That the said agreement of employment of Bernard Connors by
Lewis Connors & Sons, Lnnlted was terminated by an agreement in writing
dated October 2, 1926, and made between Bernard Connors of the first pdrt
Lewis Connors & Sons, Limited, of the second part, Connors Bros., Limited,
of the third part, and Neil McLean and Allan McLean of the fourth part (a
true copy of which is hereto annexed and marked *“ B ") (Record pages
186—187) and in this said agreement there is contained the following clause
numbered (3) :

“The party of the first part also agrees with the said parties of the
second and third parts that he will not directly or indirectly engage in
any sardine business whatsoever in the Dominion of Canada nor
directly or indirectly use the brands of either Connors Bros., Limited, or
Lewis Connors & Sons, Limited, in the Dominion of C (madd or else-
where, nor for a period of ten years from the 30th day of April,
A. D. 1925, use the name of Connors in connection with the sardine
business in any country whatsoever.”

. That I am desirous of becoming identified, in association with other
persons with a business which will embra(c among other things, the
packing and selling of sardines in the County of Ch&rlotte in the Province of
New Brunswick.
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7. That I do not desire to engage in the sardine business in breach of the =~ In the
covenants hereinbefore referred to if the same are enforceable against me at ‘2’(‘5: j’:;
law. New
8. That I have been advised and I verily believe that the said covenants Brunswick
are such as should not be enforced in restraint of trade because they were and (Chancery
are not reasonably necessary, to the extent of the restraint purporting to be Diision).
imposed, to the protection of the defendants in their business, and further , o
that the exercise of restraint upon me at this time by the defendants could Aftidavit of

be only in the nature of an effort to stifle or prevent lawful competition. Bernard

9. That by letters written by me and mailed postage prepaid and ;gﬁilj\r;'r“.

registered on April 15, 1937, to Connors Bros., Limited, and Lewis Connors 1937 con-
& Sons, Limited, at Black’s Harbor aforesaid, I expressed to those companies tinued.
my intention of entering the sardine business and requested a release from
the said agreements, if they considered the same enforceable, and I notified
the said companies that, unless I obtained such release or in the event of their
ignoring my notice, I intended to apply for an Originating Summons after
April 26, 1937, and that I have obtained no such release from defendants.

10. That I am desirous, before engaging in the sardine business as
aforesaid, of obtaining from this Honourable Court an interpretation of the
legal incidents of the said covenants and a declaration as to the rights of the
parties under the same, and for these purposes 1 am desirous that an
Originating Summons should issue from this Honourable Court and I have
instructed my solicitor, Mr. J. H. Drummie, to make application to that end.

Sworn to at the City of Saint John, in the)
City and County of Saint John, in the
Province of New Brunswick, this 26th
day of April, A. D. 1937.

Before me,

(Sgd.) BERNARD CONNORS.

(Sgd.) D. GorpoN WILLET.
A Commissioner for taking affidavits
to be read in the Supreme Court.
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No. 3.
Proceedings.
SUPREME COURT OF NEW BRUNSWICK

(CHANCERY DIVISION.

BERNARD  (ONNORS, = - - - - - Plaintiff
)8
Coxxors Bros., LimiTep, and Lewis ConNors & SonNs, LIMITED,
Defendants.

(‘ourt opened Tuesday, June 15th, 1937, at 11 a.m.
Appearances : 10
J. H. Drummig, for the plaintiff.
. F. Ixcues, K.C., for the defendants.
A. N. CarTEr of counsel.

Carter says that Order 54-A deals with question of construction and cites
81 L. T., 811, but can go into questions of fact. Drummie cites Mason v.
Schupisser, 81 L. T., 147. Point reserved.

1t is admitted that on 27th April, 1937, the originating summons was
served and that all parties appeared.

Drummie puts in evidence :

No. 1. Agreement 9th June, 1925, Bernard Connors and Lewis 20
Connors & Sons, Limited.

No. 2. Agreement 2nd October, 1926, Lewis Connors & Sons,
Limited, first part; Connors Brothers, Limited, second part; Lewis
Connors, third part; A. Neil MacLean and Allan MaclLean, fourth
part.

No. 3. Agreement 9th June, 1925, Connors Brothers, Limited,
first part; Lewis and Bernard Connors, second part.

No. 4. Agreement 30th April, 1925, Lewis and Bernard Connors,
first part; A. Neil MacLean and Allan MacLean, second part.

No. 5. Agreement 2nd October, 1926, Bernard Connors, first 30
part; Lewis Connors & Sons, Limited, second part; Connors
Brothers, Limited, third part; Neil MacLean and Allan MaclLean,
fourth part.

No. 6. Letter 15th April, 1937, Bernard (‘onnors to Connors
Brothers, Limited, and copy to Lewis Connors & Sons, Limited.

No. 7. Letter 24th April, 1937, Inches and Hazen to plaintiff.
Drummie asks construction of covenants in originating summons
contained in No. 3 and No. 5.

Court adjourned to Wednesday, June 16th, 1937, at 11 a.m.
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No. 4. In the
- Supreme
Proceedings. Court of
New
Opening of Proceedings on June 16th, 1937 Brunswick
Saint John, N. B., June 16th, 1937. %Z’)‘:q’i;‘:;’
Court Opened at 11 a.m. =
Mr. DruMMIE, on behalf of the plaintift, opened the case to the Court Hooks
] Proceedings,

as follows : 16th June,

My lord, I think at the close of the hearing yesterday, I suggested that I 1937.
would call the plaintiff to give evidence in this case. Before domg g0, I would
like to particularly refer your lordship to the case of Morris v. Saxelby (1916)
A. C., pp. 700 and 760; also Afwood v. Lamont (1920) 3 K. B., at pp- 587 and
588, where in the first case the House of Lords and in the second case the
Court of Appeal laid down that all these restraints of trade are thus prima
facie invalid and the onus of proving those special circumstances is on the
covenantee, who is upholding them. 1 contend that any evidence that might
be adduced to assist your lordship in coming to a proper construction of these
covenants as to the question of reasonableness, which is a question of law and
not of fact, any questions touching upon the matter of reasonableness are
questions which should be introduced by the covenantees. 1 do not wish to
assume any burden as to establishing either reasonableness or unreasonable-
ness.

The Court: Then you want to rest where you are ?

Mr. Drusyie : I think T am justified in doing so but wish to place all
the circumstances of the case before the Court to the Court’s satisfaction.
The Court is entitled to call any evidence that may assist the Court in arriving
at the sufliciency of this question of reasonableness. My client is perfectly
willing to give evidence as to the surrounding circumstances leading up to the
execution of these documents and I am quite willing to put him on the stand
to tell those circumstances to assist the Court but his opinions are no good on
these questions of reasonableness as a matter of law; although I am willing
to put Mr. Connors on the stand now or later.

The Court : 1 do not ask you to put him on. I do not wish you to split
your case, for one thing. The order of principle is that agreements of this
kind are not looked on favourably and yet circumstances may justify them.
I take it you are just resting at this point.

Mr. Cartur : My lord, before your lordship rules on this point, I think
there are some considerations that should be called to vour attention. Our
very definite position is that the covenants which your lordship has been
asked to rule upon are included in the agreement contracts for the sale of a
business. And the just attitude of the Court towards contracts of that sort
is that the parties are the best judges of their reasonableness. Now that
appears in various cases and undoubtedly in Palmolive Company v. Freedman
(1928) 1 Ch., at 264, Court of Appeal, where Lord Hanworth, the Master of
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the Rolls, said that it has been said many times that commercial men are the
best judges ot what is reasonable between them; and in North Western Salt
Co., Ltd. v. Electrolytic Alkali Co. (1914) A. C., 461 at p. 471, Lord Haldane
says: “‘But when the question is one of the validity of a commercial agreement
for regulating their trade relations, entered into between two firms or com-
panies, the law adopts a somewhat different attitude—it still looks carefully

to the interest of the public, but it regards the parties as the best judges of

what is reasonable as between them.” "There is no reason why that should
not apply to a man like Mr. Connors to the same effect. In English Hop
Growers v. Dering (1928) 2 K. B., Lord Justice Sankey expresses himself
similarly at p. 187. In Smith’s Leading Cases the whole matter is summed
up in these words, 13th KEd., Vol. 1 at p. 481 : “Indeed it is probably correct
to say that once it is shown that a substantial good will has changed hands
the covenantee has discharged his duty of proof and it will thereafter be for
the purchaser to show that the contract is unreasonable;” and he cites the
Nordenfelt case and Atwood v. Lamont.

We find on examining these different agreements put in evidence that a
very substantial good will has changed hands. I may say, my lord, that in
order to get a proper appreciation of this whole transaction which has taken
place, between Bernard Connors and Connors Brothers, Limited, particu-
larly, it is necessary to treat the thing from the very inception and for
that there is an excellent precedent in the Nordenfelt case (1894) A. C.,
535. Perhaps I can best illustrate by referring your lordship to the facts
of that case and showing the general attitude of the Court to a case sueh
as this. Nordenfelt was a very eminent manufacturer and inventor of
explosives and weapons of war. In March, 1886, he incorporated a limited
liability company which was to take over his business with the business
assets and liabilities. He made an agreement to sell the good will of his busi-
ness to that company. He received consideration for the sale of his private
business to this company. Two years later this company sold that business
to the respondent company—to a new company —and it was in those
circumstances that Nordenfelt, who was merely a sharcholder of the company,
entered into a contract not to compete with the new purchaser. He argued
that the real sale was by the first incorporated company to the new company
and that he really did not participate in the sale because he had already
sold to the first company but the House of Lords said : * We will have to
look at this thing in a very much more general way than that. We have
to treat the thln(r as th(mUh the business which was sold to the r(‘spondent
company had been the busiiess of Nordenfelt throughout.” Lord
Herschell says at p. 541 : “ My lords, in view of these facts, 1 think the
case must be treated on precisely the same footing as if the obligations of
the covenant under consideration had been undertaken in connection
with the direct transfer to the respondents of the goodwill of the appellant’s
business and with the object of protecting it.”

That appears throughout. They do not confine themselves to the single
last transaction but they regard all the circumstances leading up to it and
similarly in this case we find that these respective covenants first appear
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in the agreement made between Bernard Connors and Lewis Connors—
that they gave an option to Neil MacLean and Allan MacLean on April 30th,
1925. It was an agreement made between the parties stated for the sale
of half the issued par preferred stock $25,000.00 and a majority interest
of common stock issued $52,500.00. The balance Lewis Connors and
Bernard Connors agreed to sell to Neil MacLean and Allan MacLean and
they, in turn, agreed to procure a contract to be executed by Connors
Brothers, providing that Connors Brothers will at any time within five years
and on demand from any of the stockholders of Lewis Connors & Sons buy
their holdings at a certain price of $35,000.00 for the outstanding capital
stock. You will see how the (ontmultv of the thing is carried on. Then
there was some provision with regard to the cmployment of Lewis Connors
and Bernard Connors but they are not important at this stage. Then
there was the agreement that Allan Macl.ean and Bernard Connors should
be a committee to arrange with the Bank of Nova Scotia for the financing of
the said Lewis Connors & Sons; and Connors Brothers Limited, will contract
with Lewis and Bernard Connors to relieve them from all personal liability
in respect to the account of Lewis Connors & Sons with the Bank of Nova
Scotia of the first of June, 1926.

With regard to the disposa‘ of the pack of Lewis Connors & Sons,
Limited, clause 9 is important : < All parties hereto agree to work together
for the benefit of the stockholders of Connors Brothers and Lewis Connors &
Sons, Limited, and will not, either directly or indirectly, engage in any
sardine business whatsoever in the Dominion of Canada, nor directly or
indirectly, use the name of Connors Brothers in connection with the sardine
business whatsoever.” That was the first agreement. Then the next one
was the agreement of June 9th, 1925

The Court: This was a way of working it out. Some financial
responsibility was undertaken.

Mr. DrummiE : I don’t think there is any proper assumption of financial
difficulty.

Mr. IxcuES : Mr. Connors can go on the stand and we will ask him.

Mr. CARTER : This business of Lewis Connors & Sons, Limited, was a
partnership consisting of Lewis Connors and Bernard C‘onnors and Edward
Connors. Then it was for the sale of that business when it became in-
corporated that this agreement was made.

Bernard Connors was a single shareholder. Then on June 9th there
was this agreement—an agree ment between Connors Brothers, Limited,
with Lewis Connors and Bernard Connors. That is the one your lordship
1s asked to pass upon. The said Lewis Connors and Bernard Connors
agree that they will not engage in any sardine business whatsoever in the
Dominion of Canada. Under this agreement made with Connors Brothers,
Limited, it was a continuance of this other agreement—No. 3. There was
a very substantial consideration passing. It was that Lewis Connors and
Bernard Connors and the other shareholders of Lewis Connors & Sons,
Limited, get a contract from Connors Brothers, Limited, whereby Connors
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Brothers within five years would purchase all their stock for $35,000.00.
They agreed—Lewis Connors and Bernard Connors—not to compete. There
was also the agreement with reference to the employment of Bernard
Connors and Lewis Connors—on the same date, I think.

Mr. INcHES : Just Bernard.

Mr. CarTER: Then you have the agreement of October 2nd, 1926, No. 5.
And under that—that was, you might say, a two-fold agreement—under
the first part you might say iv has three ditferent elements. 1t was the sale
by Bernard Connors of 172 shares of the stock of Lewis Connors & Sons,
Limited, to Connors Brothers. And there was an agreement of (onnors
Brothers, Limited, not to press any claim in respect to any inventory, alleged
misrepresentation or alleged improper conduct. There was an agreement of
Connors Brothers, Limited, that they would pay $11,416.00 to Bernard
Connors. A very substantial consideration for 172 shares of stock. Bernard
Connors again repeats for the third time this undertaking that he would not
engage, directly or indirectly, in the sardine business.

The Court : For the third time ? Where were the other times ?

Mr. CARTER : I can give them to you by date. The first was the agree-
ment between Lewis Connors and Bernard Connors to Neil MacLean and
Allan Maclean under date of April 30th, 1925.

Mr. INcues : That is No. 4.

Mr. CarTER : Then there is the one of October 2nd, 1926, which was
made between Bernard (‘onnors, Lewis Connors & Sons, Limited, Connors
Brothers, Limited, Neil MacLean and Allan MacLean.

The Couvrt : That is No. 5.

Mr. CarTeER : Yes, No. 5, dated October 2nd, 1936, between Bernard
Connors and Lewis Connors & Sons, Limited, and Connors Brothers. Your
lordship, I am merely confining myself now to these documents which are in
evidence and 1 submit that they show that a substantial good will has
changed hands and that we, therefore—that is, Connors Brothers, Limited
—have discharged their burden of proof insofar as the burden of proot is
upon Connors Brothers, Limited, and it is now for the vendors to show that
the contract is not an unreasonable one. I again point out to your lordship
that the attitude of the Court is exemplified in the Nordenfelt case. The
whole law rests on that case.

The Court: I am going to ask some questions. You called my attention
to Clause 9 in No. 4, dated April 30th, 1925. Then you follow with No. 3,
2nd October, 1926. That was followed by No. 3. 1 will start over again.
Clause 9 of No. 4 is first. What do I find in No. 3 of 9th June, 1925? The
next in order of time is the 9th June, 1925, in No. 3. What are you relying
on there ?

Mr. CartEr: There is the whole nature of the agreement which is set
out. That is, that Connors Brothers agree to purchase all the outstanding
issued shares of Lewis Connors & Sons, Limited, and included in the out-
standing shares were shares owned by Bernard Connors, for a substantial
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consideration during the five years succeeding. We say that stock represents
a substantial good will in the company. “In that there is Clause No. 4
containing a repetition of this alleged restrictive covenant.

The Court: Then in No. 5, 2nd October, 1926—what is relied on there ?

Mr. CARTER : There is the agreement by Bernard Connors to sell 172
shares held by him to Lewis Connors & Sons, Limited, and there is a repeti-
tion of the restrictive covenant which has already twice appeared and there
is the consideration that Connors Brothers, Limited, agree to pay $11,416.00
to Bernard Connors on the purchase of the stock on the execution of these
presents. 1 submit, your lordship, that that very definitely is an element
of these documents; just on the face of them, without going into them.
It shows there is a substantial good will.

The Court: In the Nordenfelt case they were restricting the whole
world and that was most unreasonable. What I have not got before me
yet is a picture of the relative importance of these concerns with respect
to the fishing industry.

Mr. CarTER: My point is that this is a contract for the sale of a business
by the persons who owned it and that that contract should be treated by
the Courts in a very much more favourable light unless there are special
circumstances which seem to place restrictions upon a person’s means of
livelihood which are incorporated in a contract. In those circumstances,
these very eminent judges say that commercial men are the best judges of
what is reasonable between them. I think the Courts should regard the
parties to such a contract as being in the best position to judge whether
or not they are reasonable and that, therefore, we submit that one should
not go any further than that so far as the burden of proof is concerned.
We have discharged all that should be required of us, by just pointing out
these things to your lordship.

The Courr : I appreciate the strength of what you put forward. I have
only seen the outside of these documents and heard the references you have
made to them. It would be impossible for me to pass upon this point
without taking time to study the material. 1 do not think it matters a
great deal by whom the evidence is introduced. It may not be mater.al
in the end. It may not but I would like to be sure that 1 have before me
the general picture of the circumstances under which the agreements were
made. Therefore, I will let you give me that picture. T know you have
got people here and it does not seem worth while to come back again. It
is better to get through with it.

Mr. IxcHES : May it please your lordship, T still feel, although 1 will
admit that the matters are subject to grave doubt, that this application does
not come within the ambit of Order 54-A but we are trying the case and I do
not think that the same rules apply as in an ordinary trial, because, as I
remember the rule, your lordship is to decide what evidence shall be given.
My learned friend, without getting any decision whatever from the Court, as
to what evidence shall be put in, puts in as much evidence as he thinks should
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be put in and then he simply stops and says : ** I have, practically through all
these five documents—I1 have proved the execution of this contract and
brought it down to date. Now 1 am perfectly willing to put on my client
and let him give full evidence but I want to say now I am not bound by
anything my client says.” That is practically his argument. In this case
there is a great amount of material as peculiarly within the knowledge of
the plaintitf and which could be brought out in a proper way by the
machinery provided for that purpose,—examination on discovery. 1 feel
it is greatly in the interests of my client that we should have that evidence
that we would get on discovery and 1 thought naturally my learned friend
was going to put his client on this morning. 1 was wondering how I could
get his client on the stand and my le arned friend suggested to me that 1
can ask to cross-examine him on the affidavits which he has made in this
case. The statement in his aflidavit, Clause 10, particularly: “I am
desirous, before engaging in the sardine business as aforesaid, of obtaining
from this Honourable Court an interpretation of the legal incidents of the
said covenant and a declaration as to the rights of the parties under the
same and for these purposes 1 am desirous that an originating summons
should issue irom this Honourable Court and I have instructed my solicitor,
Mr. J. H. Drummie, to make application to that end.”

The Court: Is it not within your knowledge as much as in the knowledge
of the plaintiff 7

Mr. IncHES : There is a tremendous amount—a considerable amount—
of material which shows a conspiracy between Mr. Patrick Connors and Mr.
Bernard Connors and also material which 1 have gathered within the last few
days and which is not available with me today and of which I have not the
original documents. A substantial portion of our case is peculiarly within
the knowlec lge of Mr. Bernard Connors. 1 do not know where else to get
the information.

Mr. DrumMmie : May I ask that that last statement be stricken from the
record.

Mr. INcHES : I am prepared to prove it in this case.

The Court: Have you any objection to having your witness examined ?

Mr. DrumMik : No.

The Court: Then we will go ahead. Mr. Inches is going to examine
on the affidavits, We do not need any further argument.
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No. 5.
Bernard Connors Cross-Examination on Affidavit.

BernarD CONNORS, called as a witness, being duly sworn, testified as
follows :

ExaminatioNn by Mr. INcHES.

Q. Where do you live, Mr. Connors ?——4. Saint John.
Q. Where were you born?—A4. At Black’s Harbour.
Q. In Charlotte County ?—A4. Yes.

@. You are the son of the late Lewis Connors ?—4. Yes.

. Who died leaving James Edward Connors, yourself (Bernard
Connors) as all in his family *—A4. My mother.

Q. She is still living ?—A4. Yes.

Q. She is Mary Jane Connors 7—A4. Yes.

Q). Lewis Connors died about 1934, did he not ?—A4. Yes.

). How old was he—seventy-five 7—A4. Between seventy-four and
seventy-five.

(). He had a brother Patrick Connors?—A4. Yes.

). And Patrick died in January, 1928, didn’t he ?—4. Yes.

(. He was a few years younger than your father ?—4. Yes.

). These two men, your uncle and your father, were fishermen at Black’s
Harbour in early life 7—A4. Yes.

Q. And they started —that is, they were fishermen—simply went out
in boats and caught fish 7—4. Yes, as far as 1 know.

Q. Then they started in and salted fish and dried them ?—A4. Yes,
I think so.

Mgr. DrumMIE : I do not quite see what this has to do with the
contracts.

Tae Couvrr: We will wait until they grow up. I think they are
about twenty years of age now.

Q. We have got them in boats. We are all at sea. Then they started
canning. Do you remember that?—4. Oh, yes quite well.

(. That was about 1890, was it not ?—d4. I could not say definitely.
Somewhere along then.

(). They had been canning clams before they started canning sardines ?
A. T just cannot recall whether they canned clams first or not.

Q. I suggest that they first canned blueberries, clams and scallops
before they started canning sardines ?—4. Yes.

(). And then they formed a partnership known as Connors Brothers ?
—A. Yes.

. Do you know about what time that partnership was formed ?
—A. I could not recall it.

@. (By THE CouUrt): That is the two brothers ?
Mr. IncuES : Yes, Lewis and Patrick.
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In the Q. They exhibited their canned fish—their sardines—at the exhibitions,
b(}gfjmfe did they not?—A. Yes.

OUrt 0O, _

New Mgr. DrumMMIE : I do not wish to make a nuisance of myself but what
Brunswick this has to do with it, I cannot see. It is entirely irrelevant.
Keamory Tue Court: We are going down the road.

Division).

Mr. DroMMmIE : I want to point out, my lord, that any evidence in

gla,i;tiﬂ’“ regard to Connors Brothers has nothing to do with this case.
Lvidence. =

TaE Court: It cannot do you any harm.

B No. cf’ Mgr. INCHES : In the exhibit which my learned friend put in yesterday
Cs;’:g; he asks for permission to use the name of Connors. I am going to contend 10
ey before this case is through that he has no right whatever to use the name of
examination Connors.

2‘(33}3::1';‘; THE CourT: Hurry along the road. Get through with the necessary

questions.

Q. Do you remember the date they exhibited those sardines at the
Saint John exhibition —A. No.

Q. Would you accept the date as 1895 7?—A. It might be. I could

not recall.
(). Just a minute. You, yourself, were born there and the first work
you did was for Connors Brothers, was it 7—4. Yes. 20

@). (By Tae Court): How old are you?—A. I am forty-nine.

@). (By tHE CoUrT): Then you were about seven years of age?
—A. Yes.

(). When did you first go to work there ?—-4. Around fourteen years
of age.

). You worked continuously for Connors Brothers or a Company that
was formed by Connors Brothers down to 1923 ?—4. Yes, with the excep-
tion of one year. Practically a year. Ten months.

Q. You became absolutely familiar with the sardine industry during

your employment there ?—A4. T just worked along with the others. 30
Q. You worked along sufficiently to have charfro of a factory there ?—
A. Yes.

(). And there were just two f

. And vou were \npelmtendcnt of one of them ?—A. Yes,

). You also had charge of their office in Saint John for some time ?7—
A. One month.

). Do you remember the date that Connors Brothers, Limited, the old
company, was incorporated ?—A4. 1 cannot recall that date now.

Q. Will you accept 1901 as the date?—A. Yes, I suppose so. The
charter will show it. 40
. You became a shareholder in that company ?—A. Not at that time.

Q. But you became a shareholder in the company ?—A4. Yes, in later

years.

Mr. DrumMmieE : He would be something like eleven years old.
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Mr. INcHES : I asked him if he became a shareholder and he said ** yes.”
I accept the answer.

. In 1923, who were the shareholders in that company ?—A4. Which
company ?

¢). The old company—Connors Brothers, Limited. 1 mean August,
1923, when they sold out 2—A. Patrick W. Connors, Lewis Connors, myself,
Robert Thompson and John McDowell. 1 do not think there were any other

shareholders.
. You have seen the original of that document? (Showing witness

paper). This is a copy of a document. I have the original.

The Court: Is it something in evidence ?

Mr. DruMMIE : What is it, my lord ? Has it anything to do with this
case ?

The Court : He asks if he has seen this. The answeris *“ yes 7 or *‘ no.”
—A. John McDowell had sold it.

The CourT : He asked if you had seen that document. Answer ““ yes”
or “no.”"—A. I think I have seen this document before. It is quite a long
one. Should I read it?

The CourT: No. You know pretty well what it is about. You
recognize what it is about.

Mr. IncHES : I thought I had the original here, but I have it in my
office.

The CourT : Are you going to have it put in ?

Mr. DrumMik : What is it, my lord ?  Is it just to establish that‘a man
named McDowell is not a shareholder on a certain date? My lord, I do not
know what this document is, but 1 object to it unless it has something to do
with the Lewis Connors & Sons, Limited. We are concerned with nothing
else here.

The Court: I need to be informed of the circumstances surrounding
the sale. 1 admit it subject to objection.

(Offered in evidence and marked Kxhibit A—Agreement dated August
25, 1923, between Lewis Connors and Patrick W. Connors, Robert Thompson
and Bernard Connors, of the First Part; Arthur E. Cox, Howard P. Robinson
A. Neil McLean and Charles H. Easson of the Second Part.)

Mr. Incugs : I would like to summarize this agreement, if 1 may. It
recites that Lewis Connors owns 1090 shares of Connors Brothers, Limited,
Patrick W. Connors 1200 shares, Bernard Connors 100 shares and Robert
Thompson 10 shares. 1t recites that the vendees, that is, the parties of the
second part, intend to form a company to acquire as a going concern the
undertaking and business of Connors Brothers, Limited. You were a party
to these negotiations 2—A. I signed them, 1 guess.

Q. Yes, you signed this document. And this agreement provides that
you four shareholders gave an option to these four vendees whereby they
purchased all the capital stock in Connors Brothers, Limited, in consideration
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“of the payment of $200,000.00 and $200,000.00 in first preferred shares of this
new company to be formed at 7 per cent. That is correct ¥—A4. Yes.

The Court: Was the agreement carried out ?
Mr. IncHEs : Yes, the agreement was carried out.

Mr. DrumMiE : May I have it on the record, my lord, that I obiect to
all examination on it ?

The Court: Yes, that goes without saying almost.

¢). You received that cheque in payment of yvour stock, did you not ?—
(Showing witness paper). A. Yes.

(). And also an equivalent amount of first preferred shares in the new
company ?—A4. Yes.

Mr. IncHEs : I am offering in evidence a cheque of A. Neil McLean in
favour of Bernard Connors, dated November 8th, 1923,

Q. (By the Court): You got the money ?—A4. Yes.

. (By the Court): You got all the money that was coming to you
under that agreement ?-—A4. Yes.

. (By the Court): And all the stock ?—A4. Yes.

The Court : What is the amount ? Put in all the details.

Mr. IncuEs : The amount was $8.366.67 in cash. And when you got
an equivalent amount of preferred stock?

(Objected to by Mr. Drummie. Admitted subject to objection.)

). This preferred stock had equal voting rights in the company, did it
not ?—A. Yes.

. And the result was that after this transaction went through you
Connors people had 2,000 of preferred stock and the four vendees had 2,500
shares of the common. That is correct 7—A4. Yes.

Q. There were $50,000.00 of the preferred left in the treasury *—4. Yes.

. And the new company, was incoporated under the same name—
Connors Brothers, Limited ?

The Court ? That is the one of 1901—it is just the same thing

Mr. IncHEs: It was a new company. The old company was incor-
porated by the Connors men in 1901. They sold their stock to the syndicate
in August, 1923, and a new company was incorporated by the purchasers
under the same name—~Connors Brothers, Limited.

The Court : The same name—that is extraordinary. What year?

Mr. Ixcugs : That is August, 1923.

The Court Were they both provincial charters ?

Mr. INcHES : Yes.

(). This old company, Connors Brothers, Limited, conveyed everything
they had, real and personal, to the new company, did they not ?—A4. I think
SO.

Mr. IncHES : I would like to quote from this document. It is under
date of November 1st, 1923, whereby that company sells to the new company
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all the personal property and then there is this general clause : “ All goods, I the

chattels, monies, credits, debts, bills, notes, goodwill, things in action, con- SC",““PTC"‘G
tracts, agreements, securities, rights, powers, undertakings, franchises and all /%Zvof
other necesssary assets.” Bruasimek

The Court : I suppose the whole point is that the goodwill was sold ? (DCZ“;:Z‘;: 5’/

Mr. IncuEs : Yes and any trade marks in the use of the name and that
sort of thing, my lord. Plaintiff’s
Q. You accept that as a fact, Mr. Connors ? That transfer was made ? Evidence.

A. Yes, T do not remember so very much but the idea was to sell the assets

of thg company. Bossel
Q. (By the Court). Just getting from one company into the other, I Connors,
suppose ?—A. Yes. Cross-

(). Mr. Connors, the partnership and the old company had established z;mﬁg(fx’:;

a world-wide trade, had they not ?—A. They established quite a trade. __ontinued.
Quite a few countries.

(). They were selling in every province in Canada, were they not ?—A4.
As I recall it, I think they were.

. What foreign countries were they selling in, to your recollection ?—
A. To the best of my knowledge now New Zealand, Australia, Africa, British
West Indies, and possibly some other countries I cannot recall.

@. Trinidad ?—4. That is part of the British West Indies.

Q). Straits Settlements *—A. I really cannot recall the Straits Settle-
ments.

Q. Mexico ?—A. Possibly Mexico.

Q. Belgium ?—A4. Well, I do not remember. We sent the Belgium
Government a bhlpment during the war but they never reached Belglum
Was it sunk ?— 4. Yes.

Were you selling in China ?—A4. Not that I recall.

In the U mte(l States 7-—A4. Yes, a few but the tariff was against us.
Rhodesia ?—A4. I included that in Africa.

). Germany *—A4. Yes.

(). Jamaica ?—A4. I included that in the British West Indies.

). Newfoundland 7—A4. We sold a few shipments. It is hard to
remember. It is twelve years ago.

(). British Honduras ?—4. 1 do not remember.

Mr. Drummie : My lord, I didn’t hear. Is this the old company before
the new was incorporated in 1923 7—4. Yes.

Q). Ceylon 7—A. I don’t recall.

@. Well, now, the new company entered into a contract with your uncle,
Mr. Patrick C 'onnors, whereby he was to work as manager for a period of five
years at a salary of $10,000.00 a year. Is that correct 7—A. T was told that.
I could not say.

Q. (By the Court). You believe it 7—A. I think it is true.

The Court: I do not think it is very important.

Mr. IncuEs : I think it is, my lord. I am going to prove it.

SooReR ]
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Mr. DrummiIE : 1 object very strenuously to it.

The Court : Is this the contract? I admit it subject to objection.

Q. You know your uncle’s signature ?—4. I would say that was his
signature. I never seen the contrlct before.

Q You were a director of Connors Brothers, Limited, when this contract
was In existence, were you not —a4. I do not think I was.

Q. Tt is dated November 8th, 1923, and it is for five years.—dA. May
I read it?

Mr. IncaES: Yes, of course.

Mr. DrummMie : I do not like making a nuisance of myself but Icannot
help feeling——

The Covrt: I admit it all subject to objection.

Mr. Drummize : I do not know what it has to do with the transaction,
my lord.

@. You became a director in 1926, did you not? This is 1923.—A4. I
was not a director of Connors Brothers. 1 think Robert Thompbon was
at that time.

. You and Patrick Connors and Lewis Connors didn’t become directors
of Connors Brothers in 1926 7—A4. After the Lewis Connors & Sons tran-
saction went through 1 believe 1 was put on the board.

. And Patrick Connors was manager of the company at that
time ?—A. Yes, but that is 1923.

(). (By the Court). During the time you were a director he was
acting as manager ?—A4. Yes.

(). That is your uncle’s signature 7—4. Yes.

(Agreement dated November 8th, 1923, offered in evidence, subject to
objection,—marked as Exhibit B.)

. Your father Lewis Connors, vour brother Edward and yourself
were practically out of “iobs were Vou not 2—d4. Yes.

. And you immec iately—started in to acquire
the Booth factory in West hamt Tohn ~A. That would be the following
year. Rarly during the following yea

Q. (By the Court). The year follumn(r what ? It would be 1924 7-
A. Yes, after the selling out of (nnnorh Brothorb—oarl\, in the follo“mg
year. Lewis Connors, Bernard Connors and myself and then we later
incorporated the company.

Q. (By the CourT). You mean just Lewis Connors and yourself ?—
A. Yes, started and then incorporated the company.

Mr. INcHES : May it please your lordship, I have a search at the office
in my files of the West Saint John property. I think those are H. E.
Wardroper’s initials. It gives the history of this property at West Saint
John. If my learned friend will let me—

The Court : Do not go into that now. He swore it was in West Saint
John. It doesn’t matter i they had a good title to their property or not.
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Mr. IncHES : It gives the date.
Q. The Booth FlShlIlO' Company acquired this property in West Saint
John on April 3, 1918 >—A. T do not know.

Mr. Incues : I was wondering if my learned friend would accept that
date April 3, 1918.

The Couvrr: He says in 1924, the year after the company was in-
corporated they started a factory in West Saint John, Lewis Connors and
himself, and later they incorporated a company.

Mr. IncHEs : I want to establish that their venture was a complete
failure.

The CourT: They themselves started the factory in West Saint John
in 1924.

. You bought the factory from the Booth Company, did you not ?—
A. Yes.

Q. They acquired this property during the war and put up an up-to-date
sardine factory, did they not ?—4. I do not know.

Q. It was a new property.—4. It was a remodelled building.

. What date did you buy it from the Booths?—A. I cannot give
you the date.

Q. Will you accept February 5, 1924, that you and your father bought
this from the Booths by way of assignment of lease ?—4. Yes.

. And that was not quite four months after vou sold out your stock
on November lst ?7—A. My father and uncle did the selling out ‘and asked
me to sign.

@. Your family became the owner of $§200,000.00 in cash and preferred
stock. By February, you had laid part of that money out in the purchase
of that Booth factory, did you not ?

Mr. DrRuMMIE : Does he mean the witness or the Connors family, my
lord ?

. You got about $19,000.00, didn’t you?—A. No. You want to
know if 1 put that money into this new factory ?

. Yes.—A. No it was my father.

@. Your father put the money in and you and your brother and mother
got sufficient stock to give you three a controlling interest in it ?—A4. The
stock was split up.

. You got a large block of it 2—A4. I think the same as my brother
and sister.

Q. That was practically a gift from your father 7—A. 1 suppose it was.

@. 1 put it to you, you were not the active mind in the starting of that
factory ‘?~A Was I an active mind ?

Q. Yes.—A. My father didn’t get put on the Board of Directors of
the new company formed in Black’s Harbour and my idea was he was dis-
satisfied and wanted to get a job to go to work again. That was my
impression.
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(). He was at that time getting to be a fairly old man and did not have
the business ability that he once had 7—A4. I would not like to s say

Q. Why mince matters? He was not in good business condition ?—
A. T would not like to s say. He was much older.

¢). So you became the manager of this factory 7—4. Yes.

. You and vour father run the place as a partnership until fall of that
year when vou 111(‘0rp0r(1,tcd Lewis Connors & Sons, Limited ?—A4. Yes.

(). That was around August, 19247— 4. I cannot recall the date.
Perhaps you have the date there.

(). Connors Brothers brand of sardines, Brunswick Brand, was the
universal seller and most popular brand —d. Yes.

¢/. And it had been the brand that had been sold for a number of years ?
—A. Yes.

¢. You adopted—Lewis Connors, you and your father first, and then
the company, got out a brand called lmnquvt Brand 7—A4. Yes.

(). And in stx le you got this done up like Brunswick Brand ?—A. 1t was
a tin can.

@). It was the identical fish you were selling?--4. Yes, the same
sardine.

¢. 1 put it to you, in March, 1924, you went into Mexico and started
to sell Banquet Brand, didn’t you ?—A4. I cannot recall the date. We did
sell in Mexico

). Did you receive any objection from a man named Andrew Clark ?

-A. Yes.

(). What was his objection ?-—4. He had a brand called Brunswick
Brand registered in Mexico.

Q. You agreed to forego the selling of Banquet Brand after selling what
you had on hand ? 4. I do not recall. We had registered.

The Court : Is this not getting pretty wide ? How is that going to help
me determine the compass of this agreement.

Mr. IxcHES : | am coming to that.

The Court: We are making considerable allowance for your lack of
experience. As the years go on——

Mr. IncuEs : 1 think you would have stopped me before but you know
1 generally lead up to something.

Q. You registered Banquet TBrand in Mexico 7 —A. Yes, as I recall it.

Q Did you take also Brunswick Brand of Connors Brothers and register
it 7—A. We may have. 1 have forgotten. In Mexico 1 believe the law is
that tho first registered is good.

Mr. Drumwmit : With regard to the evidence which Mr. Connors has
given relative to taking over thc Brunswick Brand, 1 object to everything
Mr. Inches has asked, my lord.

. Do you remember that document ? (Showing witness paper).—
—Yes.

(). What is it ?—A4. It is the registration of Banquet Brand sardines
in Mexico
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Mr. IncrEs: I do not want to clutter up the record

The Courr: We will put it in.

Q). It was registered by Lewis Connors & Sons, Limited, on September
2, 1924 72— A4. Yes

. On November 17, 1924, Lewis Connors & Sons, Limited, registered
Brunswick Brand in Mexico ?—A. Apparently they did.

). That was Connors Brothers universal seller that you registered there ?
—A. Yes.

. Why was it you took their brand ?—4. As I remember—I do not
recall the thmtf very clearly—it was our intention to register three or four
brands there. I think there was another.

. Why did you take Connors Brothers brand— Brunswick—and
registered it ?—4. The company thought it was a good brand to sell there.
But they never used it. 1 would not use it.

@. In March of that year did you go into Jamaica and apply for the
registration of Brunswick Brand there ?-——A4. 1 do not recall that.

@). What countries did you attempt in that year to register Brunswick
Brand in ?—A4. 1 do not think any others. Only Mexico. T have forgotten
about that as we did not use it. I would not use it.

@. You have no recollection of having registered or attempted to register
Brunswick Brand in Jamaica %—A. If we did, I do not recall it. It was
just a matter of registering brands.

Q. This transfer—your father and yourselves transferred this partner-
ship business of Lewis Connors & Sons to the company for $150,000.00 in
stock of the company ?—A4. We transferred the shares of the company.

Q. And the $§150,000.00 was converted into 50,000 preferred and 100,000
common ?—A4. I think so.

Q. You got how many shares out of that yourself 7--4. I just cannot
recall the number of shares, that I got.

. You had at least 172? -A. Yes.

@. And a good many more ?—A4. Yes, more than that, I think.

Mr. Drummie : What does ““ a good many more ”’ mean ?

y

Mr. Ixcags : If he doesn’t know, how would I know ?

Mr. DrumMmIE : It is twelve years. How would he know ?

Mr. IncHES : He has gone over those agreements with you. It is all set
out. I can tell you when he had copies of the agreements.

(). You don’t know how many shares you had in Lewis Connors & Sons,
Limited ?—A. My sister and brother and I had about equal shares.

. Whatever you had, your sister and yourselves, you had the control-
ling interest ?—A. I could not say that.

¢). (By the Court). You do not know if the three had the controlling
interest or not ?—A4. I do not know which three controlled. I think my
father and mother and I controlled it.

Q. (By the Court). Were there any people outside the family having
shares 7—A4. No.
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Q. 1 ask you if you—this new company—didn’t write to the customers
of Connors Brothers, Limited, throughout Canada and the world, telling them
that you were the real Connors people and asking them to deal with you and
buy vour Brunswick and Banquet brands?—A4. As I recall, we issued a
circular to trade in Canada. I cannot remember what was in the circular
now. [ would not have all to do with it. My brother had a lot to do with
them.

). Your brother is J. Edward Connors ?—A4. Yes.

. He is not a man of any physical ability, is he ?-—-4. I cannot
remember what was in the circulars. The circulars would be sent out in
the ordinary way.

Q). (By the Court). Is it not a fact that the circulars appealed to
people to buy from you and not from the other concern because you were
the original Connors?—A4. 1 imagine we said we were the original and
wanted to get the business.

Q. (By the Court). You were trying to get all the business you could ?
—A. Yes.

Q. You were quite highly successful, were you not ?—4. Well, I don’t
know. We sold, I think, around 40,000 cases in the first twelve months.

@). And Connors Brothers were selling at that time about 100,000 were
they not ?—A4. I do not know. I think much more than that.

Q. Is it fair to say that Lewis C'onnors & Sons, Limited, were selling in
all the Provinces of (fanada ?7—A. I think perhaps they were selling some
in pretty near every province in (‘anada.

(). Were they not selling in most of those foreign countries that you
have mentioned Connors Brothers were selling in ?—4. I think they sold
in the British West Indies—Australia—.

(). Africa ?—A. They may have sold some there. 1 think some sales
were made in Africa.

Q. 1 am going to ask you to look at that statement. (Showing witness
paper) December 30, 1925. Then it is fair to say, is it not, that you were
enabled by these circulars to sell in all the markets that Connors Brothers
were selling in—as a general statement, is not that a fair one ?—A. Yes,
1 think our circulars were sent out to sell the sardines.

Mr. Drummit : He cannot give any definite answer that those circulars
resulted in sales.

Mr. Incues : I didn't ask if they resulted in sales.

Q. (By the Courr). As a matter of fact, you were practically selling
in all the countries in which Connors Brothers were selling in? And did
sell something in practically all the countries they sold in?—d4. Yes, we
were trying to sell all we could. »

Q. As a matter of fact, you under-sold Connors Brothers—your old
prices—to such an extent that you were in bankruptcy ?—4. I would not
say that.

Q. You got in such a condition that you approached Connors Brothers
and asked them to assist you ?—A4. I do not think I did.
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(). Have you knowledge that your father did ?—A. He may have.  In the
I do not know how it came about. Supreme

’ . - Court o

(. You were manager at the time ?—4. Yes. Ww-f
Court adjourned until 2.30 p.m. Brunswick
: o« - Chancery
Court resumed at 2.30 p.m. Mr. Bernard Connors takes the stand. _([)1"U1'5"i0’ll5/
ExaminaTiony By Mr. INcHES continued. : Plaintiff’s

Evidence.

). Mr. Connors, we were talking about the extent of the business that
Lewis Connors & Sons, Limited, were building up. Is that your signature  No. 5.

to that letter? (Showing witness paper).—A4. Yes. Bernard

10 (Letter from Lewis Connors & Sons, Limited, to Connors Brothers, :>;§’¥"f1'°rs’
Limited, dated October 8th, 1924, admitted in evidence as Exhibit C. Same exg::l-imltion
objection by Mr. Drummie). ot AfEdEh

(. In that letter you complain that Connors Brothers, Limited, are —continued.
advertising that three out of four tins of sardines sold in Canada are packed
by Connors Brothers and threatening to sue them if they repeat such state-
ments. What proportion of the sardines sold in Canada was your company
selling 7—4. 1 cannot answer that question, right now. The Norwegian
sales and our sales together, I thought, were more than they were advertising.

@. In your letter to (‘onnors BIOthGIb. Limited, of April 15th, of this

20 yeaI—E\hlblt No. 6-—you state It is also my desire to use the name of
Connors if I may choose in connection with the sardine business in Canada
or elsewhere.” Now you have '111'eady told about the early rise of Connors
Brothers. This name  Connors 7’ had acquired a distinctive meaning in
connection with fish had it not? A4. In some lines, I suppose.

. In what lines?—A. Particularly sardines.

. What other lines ?—A4. Particularly sardines.

). What other lines? You said some lines.—A4. They might mean
canned herrings. C(anned herrings, I suppose.

Q. Kippered herring 7—4. Yes.

30 (). Finnan haddies 7—A4. Yes.

Q. Clams ?—A4. Yes, all the lines they pack.

Q). Flaked fish 7—4. Yes.

@. And Connors Brothers had been packing or selling those brands how
many years—as long as you can remember 7—A. Yes.

Q. You say that this word ** Connors ” had become identified with the
sale of those products 7—A4. 1 would say yes along with other brands.

). But particularly with sardines ?—4. Yes.

(). That would be in those localities—Canada and those countries
that you mention, would it not 7—A4. Sardines, yes. As far as I know,

40 the other items were not exported.

@. Then your registration was only with reference to the sardines, was
it not ?—4. Yes.

. As a matter of fact, you have been engaged in selling other lines
which you mention for some years last past, have you not ?—A4. Yes, clamg
and chicken haddies particularly.
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@. You incorporated the Harbour Packing Company when ?—4. 1927,
I think it was.

Q. I have the Royal Gazette here and the date is April 27th, 1932.
—A4. Was it 19327

(). You will accept that date ?-—4. Yes.

¢. How long was the Harbour Packing Company in business 7—A4.
They started in 1927. They wero incorporated on that date.

@. Is it still in business ?—A4. No.

(). When did it stop ?—A4. Ldst year between February.

(). That was your company, was it not ?—4. 1 would be a member.

¢). Was there any other capital in it outside of your mother and your-
self 7—4. Not very much. Nothing to speak of.

¢). You put up a brand called C dptdln John Brand sardines, didn’t you ?

—A. We had a few packed under that label. We didn’t pack.

. But you sold them? They were your brands?—A. Yes, we had
a few cases.

). Was there a Captain John Brand of clams ?—4. Yes.

Mr. DrumwMie : My lord, I am not certain if Mr. Inches is talking about
Connors Brothers.

Mr. IncHES : T am talking about Harbour Packing Company.

Mr. DrumMmiIE : I still do not see what it has to do——

Mr. INcHES : 1 am getting this evidence, my lord, because we have the
witness telling us all the brands of fish and clams and whatnot that Connors
Brothers pa(l\cd and we have the restrictive covenant as to one of those
commodities only and now we find that since 1927 his company has been
dealing in these other kinds of fish. I want to show that he is not shut out
at all from carrying on.

The Court : The covenant itself would show that. You do not show
very much by showing the activities of the Harbour Packing Company. If
you are lookms_t for an injunction, it might be matuml You say the
covenant did exclude them and then you want to state what some of the
things are they did.

Mr. Ixcues : We are speaking about a question of responsibility now.
This man was put out of business. We are showing that out of six different
kinds of sea foods that (C‘onnors Brothers deal in he was only prohibited
from selling five.

). You did put up sardines under the name of the Harbour Packing
Company ?—A. The Matthews Canning Company.

Q. 1 am asking you, from 1927 to last year you were not running a
Harbour Packing (ompanv which was dealing in sardines 7—4. They did
handle a few which were packed by the Matthews Canning Company

Q. Did you handle them ? When did you handle them ? —A. It was
such a limited quantity —1 think it was 1931 around there.

Q. Did you deal with any Ontario ?—4. 1 cannot recall the
names nNow.
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@. You cannot recall any name ?—4. No.

Q. Does the name G. Coles & Company suggest anything to you ?*—A.
No. I remember William Coles.

. Do you Iemember that —A4. Yes.

). They A. Yes.

Q. They handled only \&Idlll(,s —A4. They might have handled a
few cases. 1 cannot say definitely if they did or not now.

. Do you know their letter heads? (Showing witness paper.)-—4.
Yes.

(). You recognize that ?—4. Yes.

¢). You identify that as a letter head of William G. Coles & Company ?
—A. Yes.

(). And they were advertising your products ?—4. Yes.

Mr. DrummiE : This witness cannot give any evidence as to what is
in that document.

The Court : The witness says the people just mentioned did sell some-
thing for them. They are apparently advertising their products. What
does it amount to ?

Mr. DrummIE : The correctness of it might amount to something, my
lord.

The Court: We have not yet got down to their request to advertise
them.

¢). They were your agents ?—4. Yes.

The Court: After all, I am not trying out an injunction case now.
This seems to be an angle of it. He is restricted from handling sardines at
all. That is your case. If you go on just a step further, you may help
him very much. 1 do not think Mr. Drummie wants to stop you.

Mr. IncuEs : May it please your lordship, that is the road I am on. 1
am leading up to the cor respondence which I had threatening an injunction.
The way my learned friend argued thlS case was this—that we are on all
fours. I am going to attack this man’s bona fides before the case is over.

The Covrt : From the standpoint, of this case, it does not matter if
there is a violation of the covenant or not. I will allow you to examine him
on his affidavits but I do not think I should allow that to go on so far as
to get material for an injunction.

Mr. IncHES : In this regard they have already put in this Exhibit No. 5,
—*“That you consider the period of twelve years, which has since elapsed,
sufficient restraint in point of time so far as your position is concerned.” He
is representing to us that he kept that covenant for twelve years. Now I am
trying to show that he has started to violate it. He says in 1931. How
many years I do not know.

The Courr: He may have to abide by the covenant for his lifetime
provided that the restriction is a reasonable one. But evidence that he has
sold sardines in violation of the covenant is not evidence that the covenant
Is a reasonable one.
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Mr. IncaES : The way I take it is that he considers it was a reasonable
covenant for twelve years, but there is no reason why it should remain——

The Court : You say it is a perpetual covenant ?

Mr. IncHES : Yes.

The Court : I do not think, while I allow you a great deal of liberty in
examining on his affidavits, I do not think we should go on in this line. It
may be the means of accumulating evidence by which you can bring another
action against him. 1 do not think you had better pursue it.

Q. In 1926--1925 or 1926— —vyou sold Lewis Connors, Limited, to
Connors Brothers, Limited, a control. Last year you wanted to——

Mr. Drummie : I object to the way my learned friend is putting this
question, Mr. Connors did not sell to Connors Brothers.

The Court: I suppose he participated in the sale. The fact is estab-
lished.

Q. I ask you, in August-—1 withdraw the last question—whether or
not you attempted to sell Harbour Packing Company, Limited, or an interest
therein to Connors Brothers, Limited 7—4. And interest in Harbour Pack-
ing Company—1 do not recall that.

Q. (By the Court). You are asked if you tried to sell the Harbour
Packing Company, or your interest therein, in August, 1933. Did you or did
you not 7—A. I do not recall that.

@. T will ask you to read that paragraph from your solicitors ? (Showing
witness paper).—A. This says a 409, interest in Harbour Packing Company

(). (By the Courr.) Do you wish to change your answer to the last
question ?—A4. After reading that —1I offered 4()‘ %% on condition that they
would supply us cans from their can making plant.

(1) Why did you want them to buy an interest in your business ?—A.
That is the only place you can buy sardine cans in Canada. I thought if they
were willing to sell cans, it would be alright to use their cans. They might
agree to it.

Mr. DrumMIE : Speaking of solicitors, what solicitors are you talking
about ? My lord, I would like your lordship to look at this letter before we
start taking evidence about it.

The Covrt: He made a statement entirely outside.

Mr. DrumMmit: The letter is written without prejudice from one
solicitor to another.

The Court : After looking at the letter, it recalled it to his mind. He
says now it was 40%,. I will not admit that letter if it is offered. You need
not worry about that.

Q. With regard to Exhibit No. 4, the agreement of April 30, 1925,
between you and your father and the two \Iachnb, what part of the 25, 000
par value preferred and 30,000 par value common stock of Connors Brothers,
Limited, did you receive ?—4. Would you repeat that?

10

20

30

40




10

20

30

a7

@. 1 am coming to the (wreemcnt of April 30, 1925—if you will remem-
ber—by this (wreement for 25,000 preferred and 52,500 common of Lewis
Connors & Snns, Limited, you and your father were to receive from the Mc-
Leans 25,000 preferred and 30,000 common of Connors Brothers, Limited.
How much of that 25,000——?

The CourT : How can he answer that ? He cannot specify exactly. It
was practically equally divided. Is that it ?

Mr. IncuEs : What he said was this, my lord. His father got part, he
and his brother and sister got one-half divided equally among them.

Mr. DrumMIE : He didn’t say that at all, my lord.

The Court : He participated in it. No doubt about that.

Q. That left in the treasury of Lewis Connors & Sons, Limited, 25,000
preferred and 47,500 common—that was the stock which the McLeans were
to get Connors Brothers to buy from the Connors shareholders over a period
of years ?—A. Yes. The balance of 40 some per cent.

. It would be 4719, would it not 2—4. Yes, 40 odd.

(). Having got that stock of Connors Brothers, the result was that with
the preferred stock of Connors Brothers, which Patrick Connors family and
your family had, and with the preferred stock of 25,000 preferred and a con-
siderable amount of common which the McLeans and their friends had, the
voting power in the company was about equal—was it not—in Connors
Brothers, Limited 7—A4. Not much difference, as I remember.

@. Under this agreement of April 30th which was optional in form and
was subject to Connors Brothers, Limited, approving of the same, the
McLeans had up to May 30th, 1925, to accept. I am just referring to the
agreement which is in evidence. Before they would accept, however,—they
did accept, did they not ? They accepted the option ?—A4. Yes.

(). But some days before they accepted, they pointed out to you that
they must have a control for some years of the voting power, did they not ?

Mr. DrumMiE: I object to that.

The Court: What objection ?

Mr. DrumMIE : He is examining from the agreement. The agreement
speaks for itself.

The Court: There must be something preliminary to acting upon it.

(). This is your signature ?7—4. Yes.

@. You remember that voting trust agreement that was deposited with
the Eastern Trust Company ?—4. Yes.

(Agreement dated May 23, 1925, between Bernard Connors of the first
part; A.Neil McLean and Allen McLean of the second part; and the Eastern
Trust Company of the third part admitted in evidence —marked Exhibit D.)

@. 1 want to ask you if you remember, in brief, this agreement ? You
were to transfer 180 shares of Connors Brothers, Lmnted stock, whether
preferred or common, into the name of the Eastern Trust Company and Neil
McLean and Allan McLean were to transfer a like amount between them ?

—A. Yes.
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). Which was 360 shares ?—A4. Yes.

(). And then the Eastern Trust Company were to give Allen and Neil
McLean a power of attorney irrevocable for three years to vote the block of
stoek of 360 shares ?——4. Yes.

¢). In that agreement, I want to point out the clause whicl: provided
that if either party wanted to sell his shares during the three year period he
must offer to the other party the stock for thirty ddyq at the market price.
You remember that provision #—4. Yes.

. 1 also want to ask you if you remember the provision that Neil
McLean would vote the stock in favour of ompmvmtr you as manager at
Black’s Harbour for $7.500.00 a year if Patrick Connors should cease “to be
a member of the factory ?—A. I do not recall everything but I know it was
stock put in trust.

). Then you, having given the McLeans control of the voting power
in Connors Brothers, Limited, went ahead and fixed up the agreement on
June 9th, 1925. Is that correct 7—A. I cannot recall the exact dates.

(). That is the agreement that was put in evidence and which the Court
was asked to mterprot Now you will admit that the signing of this agree-
ment by the McLeans was conditional solely upon them getting that Votm~O
trust agreement out of you ?

Mr. DrumMMIE : I object to that. The agreement was signed June 9th,
1925. The agreement is here for interpretation. He is asking that witness
if it is not conditional upon something outside of it altogether. The agree-
ment speaks for itself.

The Court : The agreement will speak for itself as far as it is an agree-
ment. But there must be an agreement to bring it into force. To act upon
it. I can say “ Yes, I will sign that document ” and bind myself to its
provisions provided you give me something outside of it.

Mr. DruMMIE : Everything is expressed in the option. The June 9th

agreement confirms the option.

~ Q. I will put the question another way. Didn’t the McLeans or one
of the McLeans tell you that they would not accept the option contained in
the April 30th agreement until you had transferred this stock under the
voting trust ?—A. I do not recall it.

Q What lead up to you trusteeing the stock *—A. I cannot explain
that any more than he wanted to vote my stock and I was willing to give it
to him.

Q. I am putting it to you right now. 1 consider this is practically the
crux of the whole case right here. You cannot remember why you trusteed
that stock and gave (ontrol to Connors Brothers, Limited ?—A4. I do not
recall.

Q. You cannot recall it 7—A. Not put to me that way.

Q. Then I ask you again if you can remember the things which lead
up to your signing that voting trust agreement *—A. 1 cannot recall that.
1 do not remember what lead up to it.
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Q. (By the Court). Surely it must be either with the purpose of
letting somebody control the power of the company or it must have been
to prevent somebody from doing it. One or the other was the object of
the voting trust agreement.—A. 1 think they had control. I would still
get the dividends but the votes would be no good to me.

The Court: The votes would be outstanding in the hands of a third
party. They would prevent one party from over-riding the other.—A. 1
didn’t think it would do much harm to give them the votes on the stock.

@). The Eastern Trust gave Neil Meclean an irrevocable proxy to vote
the stock for three years ?

Q. (By the Court). They wanted control 2—A4. Yes.

Q. (By the Court). You got the dividends anyway ?—4. Yes.

The Court: I am trying to understand that agreement of June 9th.

Mr. IncHES : You will remember that C‘fonnors Brothers only purchased
a little more than half of the stock. You will notice in the provision that
the shareholders of Lewis Connors were going to get dividends.

The Court : I understand.

(. The agreements were entered into and you were manager at West
Saint John. Is that correct 2—A. Yes.

Q. In that agreement there is the undertaking by Connors Brothers,
Limited, to relieve you and your father from your personal liability on the

bank loan. Do you remember how much that loan was?—4. I do not
recall the figures.
Q. Would $30,000.00 be approximate 4. It might be. 1 do not

recall the figures.

@. But they did ?—A4. Yes, they relieved us.

Q. Do you see that letter? (Showing witness paper).—A. Yes.

Q. You authorized Barnhill, Sanford & Harrison to send that letter ?
—A. Yes.

(Letter of Barnhill, Sanford & Harrison to A. N. McLean and Allen
McLean, dated December 15, 1925, with copies of letter from J. H. Driscoll
and James T. MacCormack to Bernard Connors attached thereto admitted
in evidence—marked Exhibit E—subject to Mr. Drummie’s objection that
it is irrelevant.)

(). This was the 160 shares of Connors Brothers stock which had been
transferred. Was it not mentioned in this letter 2—A. That was the stock
in trust.

(). And under the agreement—under the voting trust agreement—if
you wanted to sell your shares you had to offer them to the McLeans first
at the market value. Is that it ?-—-A. Yes, that is what it says.

Q. That is right 7—A4. Yes.

Q). Then to prove to the MclLeans that 150 was the market value for
the common and 163 a share was the market value for the preferred, you
put in these—you sent them copies of these two letters from Driscoll and
McCormack ?—A. Yes.
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@. And James T. McCormack was your father-in-law ?—A4. Yes.

. Who is J. H. Driscoll 2—4. J. H. Driscoll, West Saint John.

¢. How did they come to write you those letters ?

(Objected to by Mr. Drummie).

Mr. INcHES : Here is common stock which 1 will submit at that time
was not worth 20 and did not have a market price of 20 a share. Here was
Connors Brothers preferred stock which could not have a market value of
much more than par. Now he offers to sell the stock at what he says is the
market value—160 for the preferred.

The Courr: Was there not a provision in this contract—the price
at which it was to be sold ?

Mr. IxcHes: The market price. To prove the market price he puts
in these two letters.

The Courr: Supposing you went into all this thing to prove he was
trying to commit a fraud and he just used these people to make the offer and
all that. How would that help me to find the meaning of the covenant ?

Mr. DrumMmi : It is part of the campaign that has been going on all
day, my lord.

Mr. IncuHEs : It is leading up to the covenant of June, 1926. I am
showing this Court what we paid for control of the business and for that
covenant,

The Court: All that 1 think I must restrict somewhere. I prefer not
to go into that. What do you mean by the word *‘ business ™ ?

Mr. IncuEs : The controlling interest in Connors Brothers.

The Court : Business of what ?

Mr. IncuHES : The business the MclLeans bought in 1923 for $400,000.00.

The Court: What kind of business?

Mr. IncHus : The fish business—selling at least six different brands
of fish.

The Court: 1 have not paid enough attention to the questions and
answers. Before I get through, 1 want to know in connection with that
paragraph 4. (Reads).

Mr. INcHEs : That is in the agreement of April 30th.

The Court: It carried through ?

Mr. IncHES : The word “‘ other 7 1s cut out. It was in June 9, 1925, but
not in the October, 1926.

The Court : What do you say to your covenant ? What are you relying
on ;

Mr. INcHEs : 1 am relying on all three.

The Court : 1shall want to know your contentions. Whether this man,
the plaintiff, could not manufacture sardines within the Dominion of Canada,
selling them outside the Dominion? Do you contend that? Or do you
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simply contend that so long as he did not sell or attempt to sell in the
Dominion of Canada, he could sell elsewhere ?

Mr. IxcuEs : He cannot do any business in Canada at all.

The Courr: I want to know whether you mean manufacturing or
merchandising, or both ?

Mr. Incues : I said putting up in tins and merchandising.

The Court : This is not the time, perhaps, but I should like to have that
discussed before the case closes. You will see the word * sardine ” business
appears in almost the last line in connection with the use of brands.

@. I show you that cheque. (Showing witness paper.)-—4. Yes.

Q). The McLeans accepted your offer for this stock ? (Objected to by
Mr. Drummie).

). We have this trusteed stock in evidence—180 shares. Now I am
asking you—you offered to sell this to the McLeans and they accepted your
offer and got control of Connors Brothers 7—A4. Yes.

. How much did they pay you for it 7—A. They paid me. This
was paid me for the stock—S828,280.00. (Indicating cheque).

(Objected to by Mr. Drummaie. Allowed).

Mr. DrummiE : This is Connors Brothers and not Lewis Connors & Sons.

Mr. IncrEs : We are talking about the control now in Connors Brothers.
It would be Connors Brothers stock.

Mr. DrumMie : We gave no restrictive covenant in regard to Connors
Brothers, my lord. 1 do not know what that has to do with it.

(). These sardines that Connors Brothers sold were put up by them and
sold by them, were they not?—A. The sardines packed by Connors
Brothers ?

). Yes.—A. Yes.

). And Lewis Connors the same 7—A. Yes.

The Courr : Before Connors Brothers bought the whole thing out, there
was a pack put up by Lewis Connors was there ? Paragraph 3 contemplates
doing it in that year and succeeding years.

Mr. Incugs : There is an agreement with Lewis Connors that if Connors
Brothers found it was more economical at Black’s Harbour that they would
manufacture the pack of Lewis Connors & Sons there and that was done after
the first year and Mr. Connors went down there to work. That is in the
agreement.

. It was on December 29 that that cash was paid—1925?—A. The
cheque was dated December 29th.

). December 31st 7—A4. Yes.

. Mr. Connors, having parted with this controlling interest, as we call
it, in Connors Brothers, Limited, you still made an attempt to get control of
Connors Brothers, Limited, didn’t you ?—A. 1 made an attempt?

Q. Yes.—A. My uncle did.
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€. Your uncle, Patrick Connors? He was manager at the time? He

was engaged by Connors Brothers, Limited, at a balar) “of $10,000.00 a year ?
-4. I believe he was a director.

¢). He was manager ?—A4. 1 do not know.

). He was Vice- President 7 4. I am quite sure he was a director.

@. You got together with him and your father and brother and tried
to upset everything that had gone on in the past ?

(Objected to by Mr. Drummie).

The Courr: How can his conduct determine the meaning of the
covenants ? )

Mr. IncuES : I thought we were producing evidence as to reasonableness

The Court : That would not make the covenant reasonable or unreason-
able. 1t seems to me that you might fairly ask him whether he did not
intend it to be a sale to Connors Brothers of all the assets, etc., of the Lewis
Connors concern for the purpose of the acquisition of the entire sardine
business by Connors Brothers and the elimination of competition.

Mr. IncrES : The elimination of Bernard Connors ?

The Court : The elimination of competition. From anybody. What
I want to know is whether the witness will recognize that that was the general
object. Then the only question to ask is *“ Has the object been sufficiently
expressed ? 7 But as to whether he went behind somebody’s back and tried
to get an advantage he should not have doesn't seem to interpret
the case at all.

Mr. IncuEs : That is our whole case. We have shown that this man
participated in getting $400,000.00 from my clients for the sale of a business.
Whereas as soon as he and his father got that $200,000.00—they were the
one Connors family—they wrote to all our customers in Canada and through-
out the world and within the space of a year was packing nearly half as much
as the parent company and they were cutting prices to such an extent that
they were going into hankruptcy and it was really a question how long—
which company would go under first. He must have known his father was
coming to us to save them and we drew up these agreements, undertaking to
save them and why ? If we buy out Lewis Connors & Sons, Llnuted are they
going to go out a nd do the same thing they did when we bought out Connors
Brothers, Limited.

Mr. DruMMiE : I know your lordship’s mind will not be prejudiced by
anything he says. I would like to know if he is going to produce evidence
about all this?

The Courr: What 1 want to know is whether, no matter how
reprehensible you may consider the client to be from a moral standpoint,
whether you can claim that the Court can force—or whether the law is that
he is bound by his agreements but he is not bound by something that is not
in the agreements and if in the drawing of the agreement you have left
a loop hole.

Mr. IncuEs : 1 do not know what better language could be used.
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The Covrr: It must turn on that sort of thing surely. T will ask the
witness myself :

. (By the Court): Have you any other idea than that Connors
Brothers were taking over your concern for the purpose of eliminating com-
petition by your concern? They wanted to get you out of business to get a
clear field 7-——A4. Yes.

Q. (By the Court): And paying you more money than your stock
would be worth ¥—A4. It might have been.

Q. (By the Court): You thought so?—4. We thought the price
was fair.

(). (By the Court): Considering that you were to get out of business
and stayed out of business ?—A4. Yes.

). (By the Court): What gives you the idea you would like to go into
the business now ?—A4. They insisted upon having this agreement signed
and I at the time had legal opinion on it—that it was not blndmu and T
did not want to sign it at first but they insisted and after 1 had a consultation
with my solicitors I was under the impression it was not binding and 1 was
not giving them-——

). (By the Court): In other words, they were not getting what they
thought they were getting and not getting what they were paying for ?—A4.
[ thouu}lt they were trying to bind me as best they could.

Q. (By the Cotvrr) : Didn’t they think they were providing for keeping
you out of business ? 4. Yes, they were trying to provide for keeping me
out altogether.

(). (By the Courr): You felt they were just a bit wrong about that
and were not getting what they thought they were ?—A4. They might.

. (By the Court). Was it or not 7—4. | do not know what they
thought they were getting.

(. (By the Courr). We will repeat ourselves. Have you any doubt
what they thought they were getting ? Have you any doubt ?- A. Well,
one of their directors told me he was not sure it would be binding.

@. (By the Courr): That director was who ?—A. B. M. Hill.

). When did Mr. Hill tell you that?—A4. 1 cannot recall the date.
It was during that time—of these negotiations. 1 do not know the exact
date.

(). Where did the conversation take place 7—A. | cannot just recall
exactly where it was. 1 think down in Mr. Hill’s office—in one of his
offices.

The Court: Mr. Hill, like most of us lawyers, might very well have
the opinion that while it was desirable to have this restraint in the clause,
it probably would not be effective. That would not affect the interpretation
a particle.

Mr. IncuEs : | am still trying to show that this was a reasonable agree-
ment when Mr. Drummie interrupted. I say that after paying you—-
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The Court : The proof that you wanted me to listen to of a reasonable
agreement was evidence that he tried, with theaid of someone in the company,
to swindle you.

Mr. INncues : That all leads up to why he left Lewis Connors & Sons,
Limited, and how the agreement of October 2nd happened to be signed.

Mr. Drummie : If my learned friend would get the evidence and then
vive his speeches, we would get somewhere.

The Court: I am not taking the speeches as evidence.

Mr. Ixcaes: I am submitting an argument as to why Mr. Connors
should go on and give us some more evidence

¢. Will you read that through and tell if you remember signing that
:lgl‘()PH](‘!lt ? (Showing witness paper). 4. I do not think that an agree-
ment; like that was ever signed.

The Courr: He just asked vou to read it throngh. You may ask
(uestions.
. You read it through? 4. Yes.
() And you see yvou are mentioned as a party to it 7—4. Yes.
You do not remember signing it?—4. I never signed anything
like thdt. [ am quite sure.

Mr. IncHES : | am asking you to produce, Mr. Drummie, the agree-
ment dated January, 1926, between Patrick W. Connors, Lewis (onnors
Bernard Connors, J. Fdward Connors, Mary J. Connors and Laura G.
MacGowan, of which I interpret this is a copy.

Mr. Dromaie @ | never even heard of it before.,

Wirness : 1 do not recall it.

Mr. IncHES : Do vou think you can get an original from one of these
parties to it?

Mr. DrummiE : He doesn’t know if there is an original.

Mr. Ixcaes : You say you have not seen the original ?

Mr. Dronmig : If 1 bad, T would produce it. May I look at it again
go 1 will know it if 1 see it ?

Q. In 1926, you worked down at Black’s Harbour, didn’t you ?—.A4. |
was down there—vyes. There was not much work to do.

Q. When you sold your stock in Lewis Connors & Sons, Limited. to
Connors Brothers, Limited. the Connors Brothers had submitted to them
a balance sheet, didn’t they, of Lewis Connors & Sons, Limited ?—A4. What
is that again? 7

Q. 1 am asking you if when Connors Brothers bought stock from Lewis
(Clonnors & Sons around April, 1925, you submitted to them a balance sheet
audited by P. F. Blanchette ?—A4. Yes, that is the auditor’'s statement,

Q. You got Blanchette to make this statement. You were manager of

the company ?—A. The President got the statement.
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(). You agree that you have seen it? —4. Yes, I have seen it. Yes.
He would show it to me.

(Balance sheet of Lewis Connors & Sons, Limited, April 30th, 1925,
admitted in evidence—marked Exhibit I.)

Mr. Drummie : My learned friend is making out that these negotiations
were made by this man.

The Courr: [ do not take it that wa

¢/. You and your father carried on t}w negotiations 4. Yes.

(). You note in this balance sheet that under the manufactured stock
you had two lots here amounting in value, the first one to $3,238.20 and the
other lot $8,506.89 7—A. The other lot is outside points.

Yes, outside points. There was an Executive Committee or Board
of Directors of Lewis Connors & Sons, Limited, of which you were a member

1925 7—A. Yes.

Do you remember attending a meeting of the Directors in March
when Mr. Hill, Mr. Neil McLean, Mr. Lewis Connors, Mr. Lingly and your-
self were present ¥

The Covrt: March when?

Mr. Ixcaes : March 2nd.

Mr. Drummig : 1t must be 1926.

Q. Yes. 1926, Do you remember being present at that meeting
when a discrepancy of goods was discussed »—A. I think there was.

. Do you reme smber or not ?—A. Yes, there was some discussion.

Q. I put it to you, Mr. Hill asked you to explain the shortage in the
inventory of 23,000 cases ¥—A4. I do not remermber the cases.

Q. But you remember discussing ?—A4. Yes, the shortage in
Cases,

. What was the price—the value-—of those cases at that time?—

A. Where they were on the tloor-—at that time they were not in cases.
The shortage oceurred in loose cans piled on the table.

Q. It the v were, what would they be worth a case 7—A4. $2.75.

(). Not 54.507?—A4. Not, they were not cased then

Q). 1 ask you if they did not put it to you that you were short between
$8,000.00 and $9,000.00 worth of goods in your inventory and also put it to
you that you were responsible to make up that dchcmnt,y —A. They
didn’t tell me I was responsible.

¢). Do you remember them discussing the amount or value ?

Mr. Drummie : Since 1 am trying to protect this man’s interests, may
I know when this shortage was supposed to take place ?

Mr. Ixcues : It is a shortage in the inventory. The goods were not
there. ' ’

¢). Then 1 am asking you if in March, 1926, it was not put up to you
in this directors’ meeting that that inventory was short in goods to the
amount of $9,000.00 or $10,000.00 7—A. T understood there was a shortage.

. How much ?—A4. 1 cannot recall
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The Court : If this plant, we will say, had gone into the sardine busi-
ness against your interpretation of the covenant, you may bring an action
for an injunction to restrain it. It seems to me that would be quite open
to you to show that all the dealings of this man and his associates from the
very start were one of fraud or attempted fraud. I am not saying this
amounts to that but 1 think you might do that. Get your injunction. But
here 1 do not see that you can go into that. You cannot ask me to give a
more liberal 1ntcrpremtlon of the words than the y will properly bear

Mr. DrumMiz : 1 may say, my lord, that from these ullugm’rums of my
learned friend about shortage one might gather that this man has done
something reprehensible,

The Court: 1 assume all that in his favour. It does not affect my
dealing of the case.

¢). What business were you carrying on in 1926 7  Were yon manufac-
turing sardines 7—4. Yes.

(). Haddies?

The Courr: Ask what he was engaged in. If he was principal agent
or accessory after the fact.

Q. \Vhat was Lewis Connors & Sons selling then ?-—A4. Sardines.
(Canned sardines.

. What else 7-—A. That is all. Canned fish they manufactured.

@. 1 asked what they were selling ?-—4. Selling sardines. They may
have sold clams. A very small portion.

@). Anything else? 1 am asking what they were selling 7—4. Princi-
pally canned sardines.

Q. What else 7—A. Possibly some clams. A small quantity of clams.

Mr. DrumMik : My learned friend is asking from some records he has.
It is twelve years since he worked for those 11(-(:plf‘

The Court : Mr. Inches has not found fault with the way the witness
is giving his testimony. I have not found fault with it. We can proceed.

Mr. Incues : 1 am reading Clause 5 of the agreement of October 2nd,
1926, between you of the first part, Lewis Connors & Sons, Limited, of the
second part, Connors Brothers, Limited, of the third part and the two
McLeans of the fourth part. 1am reading paragraph 5. (Reads). Having
heard that clause read, I ask you what shortage in inventory, alleged mis-
representation or alleged misproper conduct is referred to?—4. 1 do not
know. My solicitor wanted that in there. I do not know what they
consider proper conduct or what I consider would be it.

Q. What was the shortage in inventory that was referred to?—A.
They referred to a shortage in canned sardines which were loose lying on
tables.

The Court : It is quite obvious from the evidence what it refers to.

Q. This is the matter that was discussed at the directors meeting in
March 7—A. Yes.
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(). What was the alleged misrepresentation ?-—A4. [ didn’t misrepresent
anything.

(2. But your solicitor felt it should go in ? 4. He put it in.

The CovrT: From an injunction action 1 would suggest that all this
would develop. We are trying to find out the reasonableness of the ambit
ol this covenant.

Mr. Incres : Then I ask for a dismissal of this suit. 1 feel, your lordship,
that this has come to a point now where we are perhaps not allowed the same
scope that would be allowed in an injunction proceedings.

The Courrt : 1 wonder if this witness could tell, for instance, at the time
of the making of the agreement the total produc tion of sardines in Canada
and the proportion manufactured by Connors Brothers and the proportion
manufactured by Lewis Connors & Sons. C(an somebody give that?

Mr. Ixcues : They were the same manufac 0 companies,

The Court : And the proportion between thcm—\ute they really about
one to four ?  Can you tell me roughly what you think the proportion was at
the time of the making of the (1‘r1(-oment *—A. Roughly, 160,000 cases a

vear. The total pack.

The Court: How much Connors Brothers and how much yours ? —A4.
40,000 West Saint John and 120,000 Black’s Harbour.

. (By mae C'ourt): That amounts to 120,000 Connors Brothers and
40,000 yours ?—A4. Yes.

(). (By Tare Court): What would the consumption be in the Dominion
of Canada ?—4. If 1 remember correctly, it is 509%, of the pack.

. (By TtHE CoOURT): About one-half?—A. Yes.

¢. (By Tar Court) : In Canada I suppose the only thing in competition
would be the French sardines and that would be small ?—A. The competi-
tion would be the Norwegian sardines.

. (By Tur Court): To what extent would outside sardines come into
this market in Canada 7—A4. I would say roughly about 30,000 at that time.

. (By Tae Court): At that time—that is what I want. Then, one-
half of your pack—1 mean the pack of the two companies—that would be
how many cases ?—A. 80,000 cases.

Q. (By mar Court): About 80,000 plus 30,000 from the outside repre-
sents the Canadian market 7-—4. Yes—I am just speaking from memory.

Q. (By tar Court): Then if you really were excluding yourselves from

competition you were shutting \musf‘I»cs out of a market of about 30,000
cases at that time ?2—A4. Yes, in Canada.

Q. (By THE CoURT): A market that I suppose would grow in proportion
to the population ? Could not grow much more. It mlo'ht That is the sort
of thing I want, you see.—4. I would not have the exact figures. I am
spe&kmg from memory.

Mr. DrumMMIE : Possibly some other witness would know.
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The Court: No doubt.

¢. When you say 40,000 cases in 1926, when you sold the business aver-
aged that ?—A4. As near as I can remember.

@. How many were packed at West Saint John?—A4. As near as [
can recall 40,000 cases—approximately that. As near as I can remember.
I am just speaking from memory.

¢. Mr. Connors, where else in (‘anada besides Charlotte and Saint John
Counties in this province can sardines be procured economically by you?
—A. As far as 1 know, the Bay of Fundy. Where they are caught in large
(quantities. '

Q. That is the Passamaquoddy district, is it not ¥ You cannot imagine
a factory over in Digby —A. They had caught some over there.

Q. Not in such quantities as to put up a large factory 2—4. Nor a
small factory.

(. Any other parts of Canada that you can think of %—A4. No—the
Bay of Pmltly.

(). As a matter of fact, the sardine business is around Charlotte and
Maine. You are not restricted from going into Maine and doing business
there 7—A4. No. F

Q. (By taE Courr): This fish you call sardines—other people do not
think that is a proper name for them —where else are they found in the
world ?—A4. Norway.

Q. (By Trur Courr): That is the same kind of fish 7—A4. Very much
the same. Japan, Norway, French sardines, Portuguese sardines and Ameri-
can sardines. There may be others.

Q. (By Tur Courr): Where are the American sardines ?—A. Packed
in Maine and in the l’(u-m(- (‘oast district and down on the United States
coast.

. (By e Court): Not on the Pacific coast in Canada ?—A4. No,
the fish are too large.

Mr. Incars: My examination on the atidavits is over.

The Court: If you wish to ask some questions,

Mr. Drommie : I want to ask a few questions,

ExamiNaTioNy by Mr. Drummre.

@. Mr. Connors, referring to the negotiations which you have heard
‘*]}l)l\(‘ll of whereby the McLeans secured an option to buy a control in Lewis
(‘onnors & Sons, Limited, were vou a party to the original negotiations ¥~ 4.
Not to the original—no.

. You came into it later 7—A4. Yes.

. When did you first hear——or how—of these negotiations 4. From
my uncle.

Q. In April, 1925, who were the shareholders of Lewis Connors & Sons,
Limited 7—A. That is the original shareholders?

Q. In 19257
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The Covnrt: You think he got it wrong ?

Mr. Droummie : I think there was his mother.

. At that time, did you and your father own the control of Lewis
(Connors & Sons, Limited? A. No.

. You went to work for Lewis Connors & Sons on or about January 9,
1925, under this agreement *—A4. Yes.

). You had the agreement with them. [ think it is in evidence, my
lord. The employment agreement. What were vour duties, Mr. Connors ?

-A. T was factory superintendent.

). How long did you remain in their employ ?—dA4. That is in the

agreement.
~ (. And the agreement itself was for five years ?—A. Yes.

(). How long did the company, that is, Lewis (onnol ¢z Sons, Limited,
operate on the west side after C‘onnors Brothers got control -4, Just
that season.

(. What season *—A4. The season they bought it out.

@. What period of time ?—A4. From spring until fall.

). Then what took place 2—A. They closed the place. They stopped
operations there.

). (By the Court): Did you stop because it was an exceptional run
that year? Or was it the Booth people ?—A. 1 think it was the Booth
people.

The Court : As a matter of fact, very few were caught after that.

(. When the company moved its operations down to Black’s Harbour,
did you put up a new building to handle the production of Lewis Connors &
Sons, Limited 7—A4. No.

. Did they take the help that was engaged here in Saint John down
to Black’s Harbour ?—A. Just a few. [ went down.

. You were the only one?—A4. Yes.

(). So that what took place down at Black’s Harbour was that they
merged the whole thing in one concern?—d4. Yes.

(). Did they keep separate packs for the two companies 7-—A4. So far
as I know, they did.

). You h: ud nothing to do with that? 4. No.

Q. Were relations between you and your employers just prior to
October 2, 1926, happy ones?—A. Well, I could not call them happy.
1 really did not know what 1 had to do. Not very much.

(. Were you happy in your employment at that time? 4. No, 1
could not say 1 was very well satisfied.

Q. Did tlu._\ pay you regularly ¥—4. They paid me until the last two
months. They held it up.

@. Did they give any reason for it ?—4. No, not to me.

(). So that when you signed this agreement of October 2, 1926, it was
just a mutual agreement between you ?

Mr. IncuEes: It speaks for itself.
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Mr. Drummie : That is the word, my lord. 1 am just speaking the
words. He has covered a good deal of irrelevant and at the last a good deal
of relevant ground. Now “the agreement. of October 2, 1926, refers to the
fact that you then held 172 shares of the stock of Le\ns Connors & Sons
Limited. Is that correct?— 4. Yes.

¢). Did you sell those shares to (Connors Brothers, Limited, at that
time 7—4. Yes.

s

Q. At that time, October, 2 1926, you were also a sharcholder of

Connors Brothers, Limited 7—A4. Yes.
. Was that company engaged in the sardine husiness at that time?
A. Yes.

). How long did you remain a shareholder of Connors Brothers,
Limited, after ()('tulre‘ 2, 1926—roughly 7—4. Between two and three
years. |

Q. Mr. Inches has suggested to you that before you sold out your
company it was in an unfortunate condition. Is that correct ?—A4." No.

(). (By the Court): T suppose you lost something in competition ?
—A4. Yes, advertising and getting going.

Q. J’I()Ill the evidence given here as to the stock you got from Connors
Brothers you were in pletty good shape to stand 4,om]m.t1t10n »—A. We got
some money outside.

Q. This pack of sardines that was put up by Lewis Connors & ;\ou\
when you were a shareholder of it, what size tin was packed at that time *

-A. Just the regular size sardine.

. How much would that retail for?—A4. Five cents.

¢). Is that the popular tin of sardines for consumption in Canada?
-A. Yes.

Q. In April, 1925, how many companies, to your knowledge, were
packing those five-cent tins ?—4. Two. Connors Brothers, Limited, and
Lewis Connors & Sons, Limited.

¢). So that when Connors Brothers. Limited, acquired control of Lewis
Connors & Sons, Limited, they would have control of the packing of the
so-called five-cent tin of sardines in Canada ?7—A4. Yes.

(). While you were employed by Lewis Connors & Sons, Limited, were
there any special trade secrets confided in you by your employers while you
were factory superintendent 4. No special secrets.

. Did you have any direct communication with the customers of the
company while you were superintendent ¥—A4. No.

Mr. Drummie : Now, my lord, I would like to touch upon a matter
which 1 objected to myself. Mr. Inches introduced this question. What
type of sardines was it that was referred to in connection with the Coles
people that Mr. Inches referred to?—A. Just the ordinary Canadian
packed sardines-—the small tin.

. Were they manufactured the way you used to manufacture them *

~A. Practically the same.
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Q. What did you call them ?—A4. We called them clippers—packed
sardine style.

Q. (By the Courr): When you did that you were engaging in a
sardine business ?—A. The same thing.

Q. Mr. Connors, the Court has asked you, I believe, one question :
“ Why do you want to go into the sardine business ?”’ Have you ever been
approached by any interest other than the parties represented in part to
become engaged in the sardine business or the fish business with them ?
—A4. Yes.

). That is, interests outside the parties represented in this transaction ?
—A4. Yes.

Q. Who would like to have you identified in the sardine business ?—
A. Yes.

Q. Is that not your principal reason for wanting to go into the sardine
business at this time ?—A4. Yes, the principal reason.

Q. T am referring to Exhibit No. 5. Clause 5, about which my learned
friend spoke, says that parties of the 2nd, 3rd and 4th parts hereby release
the said party of the 1st part ¢ from all claims and demands of every nature
and description which they or either of them have or which hereafter they
or either of them may have against the party of the first part by reason of
anything to the date of these presents.” What did you prohibit, Mr.
Connors, by this word * anything ”?

(Objected to by Mr. Inches).

The Court : You might possibly give me some conversation antecedent
to the making of the agreement and then ask me to interpret the agreement
in the light of that.

Mr. IxcuEs : It is hardly a matter for this suit.

Mr. DroMMIE : It concerns this suit, because there are three distinct
covenants here.

The Court : They cannot release him from a covenant that is written
in the very same document and that is the one I have to interpret. It would
not do for this witness to say how he interprets it. That is not enough.

Mr. Drummie : [ will withdraw the question and argue it later.

The Courr : It is five oclock. Do you want to go on to-morrow morning ?

Mr. IncHEes : May 1 find out what stage the case is in ? I think from the
authorities which my learned friend recited to-day the burden is upon us to
prove a prima facie case of reasonableness. I submit that there could hardly
be a more reasonable case from a prima facie standpoint than we have put
forward. I would ask your lordship to rule we have made out a prima facie
case.

The Court : I am just going to ask if you are through or not, or do you
propose calling more witnesses ?

Mr. IncuES : There is one question I would like to ask. After the
evidence is in, may we wait for the stenographer’s transcript ?
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The Court: If you want to.

Mr. IncHEs : I can make a better argument, 1 think, if [ have the
transcript.

Court adjourned until 10.30, June 17th, 1937.

June 17th, 1937, 10.30 a.m.

Court resumed.

Mr. INncHES : May it please your lordship, is it the ruling that burden is
upon the defendant now to go on with the case? I think you made that
ruling yesterday, and we immediately asked to cross-examine Mr. Connors.

The Court: I do not know whether 1 exactly made that ruling. It
might be that after—it might be difficult if Mr. Drummie just put in the
documents.  There would be no explanatory evidence. 1 do not think it
matters very much which side the evidence comes from so long as I can see
what are the surrounding circumstances. All of which is good reason for me
not taking it up under this order. However, it is here and we may as well
go through with it.

Mr. INcugs : 1 will call Mr. Neil McLean.

Mr. NeiL McLeax, called as a witness, being duly sworn, testified as
follows :

No. 6.
Neil McLean, Examination.

Examined by Mr. INCHES.

(). You reside in the City of Saint John ?—A4. 1 do.

(). What is your position with reference to Connors Brothers, Limited ?
—A. President.

Q. You are the A. Neil McLean mentioned in those contracts put in
evidence 7—4A. 1 am.

Q. It was around October, 1923—1 think November 1, 1923—that

ou knew Connors Brothers took over the present Connors Brothers ?—A.
That was the date.

(). You have heard Mr. Bernard Connors say that the word *“ Connors ’
had by long usage become identified with the fish business. Did your com-
pany take any steps with reference to that name?—d4. We did. We
registered it at Ottawa as a trade mark.

). Is that the trade mark that you obtained? (Showing witness
paper).—4. Yes.

(Admitted as Exhibit G.)

Q. In that connection, you also registered another one, did you not ?—
A. Yes.
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@. On April 6th, 1925?—A4. Yes.

(Admitted as Exhibit H.)

Q. I am showing you the Royal Gazette, which proves itself.
(Royal Gazette, June 10th, 1937, admitted in evidence as Exhibit I.)
Mr. DrRumMmIE : For what reason ?

Mr. InxcHES: It is the incorporation of the Bernard Connors Fish
Company, Limited. I ask you to admit it, Mr. Drummie.

Mr. DromMmIE : Certainly—the application speaks for itself.

Mr. IxcuES : He has been carrying on under the name of B. Connors
Fish Company for some years.

Mr. DruMMIE : One year.
Mr. Incags : It is the incorporation of that business.

Mr. DrumMmIE : My objection is the same as yesterday, that it is
irrelevant.

The Court : Objecticn will continue for whatever it is worth.

Q. T am going back to the time of Exhibit A—August 25th, 1923, where
you and your associates took an option on the stock of shareholders of old
Connors Brothers, Limited. How did you come to do that ?—A4. Through
Mr. Lewis Connors who came to me previous to that and told me he was
getting tired of the business and would like to sell.

Mr. DrumMie: Was Bernard Connors there at the time ? It is certainly
not relevant to this issue-—what Mr. Lewis Connors might tell Mr. McLean
in 1923. His agreenient was signed in 1925.

The Court: This leads up the acquisition. I admit it subject to
objection.

. Was there any conversation with reference to the financial state of
the old company at that time ?—4. Well, he told me he had been having
some difficulties with the government over taxation and one thing and
another in connection with business.

). What was the reason he wanted to %ell" -A. He said he was
getting old and getting tired of it. He said it was a big responsibility and
told meas President, I presume he spoke for the ()ther shareholders—he
said the shareholders wanted to sell.

. Why would he come to you in particular ?—A4. He was introduced
to me first by Mr. Scovil. Thev had been old friends in Charlotte County.

Q. Then you did look into the matter and the result was that this
agreement, Exhibit A, was signed ?—A. That is correct.

@. Mr. Patrick Connors was employed as manager for a period of five
years according to the evidence that has been put in. Was anything done
in connection with Bernard Connors or suggested with reference to Bernard
Connors ?—A. He was offered a position ‘with the new company.

@. Would he take it 7-—4. No, he turned it down
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. Then you started in—this new company--and the agreements
speak for themselves as to the amount of the consideration. When did you
first come in contact with Lewis and Bernard Connors after that?—4. It
was after they bought the Booth factory in West Saint John.

Q. You have heard Mr. Bernard Connors speaking about registering
Banquet Brand and Brunswick Brand in Mexico 7-—A4. Yes.

. Were these brands similar ?—A4. Yes, they were quite similar.

(). The way they were packed ?—4. Yes.

). You saw the letter head of Lewis Connors & Sons, Limited, used at
that time ?—4. Yes.

Q). Is that a letter head—what is that? (Showing witness paper).
—A. That is a letter head of Connors Brothers.

(Copy of letter head of Connors Brothers, Limited, for comparison with
Lewis Connors & Sons, Limited, admitted in evidence—marked Exhibit J.)

¢. Did Connors Brothers suffer any from the competition ?—4. Yes,
we considered it unfair competition.

Mr. DrumMie : 1 object to that.
The Court: We are not trying out actual damages.

Q. Mr. Bernard Connors has explained the extent of the business they
were doing. Whatever took place between you resulted in the purchase by
Connors I)I'lllh(’lh Limited, of the majority stock interest in Lewis Connors
& Sons Limited, did it not 7—A4. Yes.

). Who made the advance with regard to that contract?—A. Mr.
Lewis Connors.

@. Did he see you in that connection ?—A4. Yes.

(). What took place between you?—A4. We met one day and had a
talk over the Mexican registration. We had received a letter from Lewis
Connors & Nons forbidding us from using our brand in Mexico. 1 told
Mr. Connors—1 had known him a long time—that I thought that was
very unfair. 1 thought it was unfair to take our brand and then forbid
us from using it. 1t was done without his knowledge he said and he would

take it right up with the office. He told me it was Mr. Bernard Connors

who instigated the registration and that he did not think it was right so
that started conversation between us and later he came back to see
me on several occasions and said there was no money in fighting and wanted
to know if there was some way we could get together.

(. He said there was no money in hUhtln'f were you fighting at that
time %—A. 1 had told him we intended to take action. 1 considered this
was thievery—taking our brands-—and we intended to take legal action.

Q. Did you consult your solicitors ?-—4. We had consulted our
solicitor.

. But you didn’t take legal action ?—A. No, our negotiations lead
up finally to the sale.

. And this contract of—it was really an option contract of April 30th ?
—A. Yes, an option.
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Q. With reference to paragraph 8 there where all parties agree to work
together for the benefit of the stockholders of the two companies “ and will
not, either directly or indirectly, engage in any other sardine business
whatsoever in the Dominion of Canada ’—what other sardines were there
besides Lewis Connors & Sons, and Connors Brothers, Limited ?—4. Practic-
ally none. There may have been a few cases put up outside.

The Court: Do you think that might refer to existing businesses ?—
Mr. INcHES : Any business at all.

The Court : I thought that would be wider.

Q. In what part of Canada can sardines be successfully manufactured
in your opinion ?7—A. The Passamaquoddy Bay area.

(. Mr. Bernard Connors thought a small plant might exist over in
Digby. What do you say to that 7 _A. We have never known fish to be
there more than a few weeks. There mightbe a school there. To put up
any quantity, you have to have a large consistent quantity of fish in a good
area. We operate from March to December and a few schools of fish would
be of little use.

. What about the City of Saint John as a locality for a factory —
A. A good deal of the fish would have to be brought a good distance down
the shore.

). Would distance militate against the success of the venture ?—A. It
is a little more costly to freight them. I do not say but what a factory could
be operated here. I do not think it would be as practical as

(). Mr. McLean, it was explained yesterday that after you got this
option agreement which you had until May——

The Court: You agree there was nothing on the Atlantic Coast and
nothing on the Pacific Coast ?—4. No, no area.

(). Then it was shown yesterday, Mr. McLean, that after you got this
option and considered the matter, you realized that if Bernard and Lewis
Connors got this stock from Connors Brothers, Limited, that the Connors’
interests would have the majority stock control in the company, did you
not ?—A4. Yes.

@. Then you had negotiations with Bernard Connors leading up to the
signing of the voting tr ust agreement ?—A4. Yes.

. Who approa(hed Mr. Comnors? 4. Mr. Connors wanted stock
instead of cash.

. (By the Court): You mean Mr. Bernard Connors?—A. Yes.
I told Mr. Bernard Connors 1 would only go ahead with the option agreement
provided we made that trust.

. He didn’t want cash ?—4. No, he wanted stock.

Q. Did you offer cash #—A4. We would have paid cash.

(). He wanted stock 7—A4. Yes.

Q. What was your conversation with him with reference to signing this
voting trust agreement ?—A4. I told him 1 would only go ahead with the
option provided that we made that trust agreement and put a certain amount
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of stock up {"'r a number of years with the Eastern Trust (' ompany and 1
was to get an irrevocable proxy on it. Had a lot of hard work in building
the company up and didn’t want to take chances in losing control.

Q. Having got that voting trust agreement, you accepted the option ?—
A. Yes.

Q. Then the agreements of June 9th were entered into ? 4. Yes.

Mr. DrumMmie: In that last question I suppose my learned friend
means Connors Brothers accepted the option ?

The Court : The option was accepted.

Mr. Incues : The McLeans accepted the option.

Q. Now, Mr. McLean, you have heard Bernard Connors say that when
this agreement was signed, the last agreement in October, that he had been
told or advised by his solicitor that it was not binding upon him. When,
if ever, did the question of an illegality of this clause—restrictive covenant—
come to your attention ?-—A4. It was after they were all signed. I abso-
lutely considered they were considered in good faith. It wasa dav or so after
they were signed 1 heard Mr. Bernard Connors stating he didn’ t think they
were binding.

(). Did you take it up with your solicitors 2—A4. Yes.

¢). Who did you consult 7—A4. Messrs. Inches & Hazen.

. You had taken a contract agreement-—option agreement—in
April and on June 9th, you signed the agreement to buy out this stock. When
was it that the fact came to your attcntlon that the agreement in restraint
of trade might be illegal 7—A. It was after the signing in June.

Q. Now as to the buying out of this stock w h1(h was trusteed with the
Eastern Trust Company, ‘What was the common stock of Connors Brothers,
Limited, worth at that time—the market value in your opinion ?-—A4. It
just had a nominal value. It was not listed anywhere. 1 think there were
sales from $30.00 to $35.00.

Q. The preferred stock had a par value of 100 ?—A4. It was callable
at par so it could not be worth much more than par. 1t could be called on
three months notice.

Q. Mr. Bernard Connors at that time was manager of Lewis Connors
& Sons, Limited ?2—A4. Yes.

(). And you have heard him say that the next year, before the contract
of October 2nd was signed, that Connors Brothers had kept back or Lewis
Connors & Sons kept back two ronths salary from him ?-—4. Yes.

(). Have you any explanation for that ?—A4. I gave no instructions
whatever that he have any salary kept back.

¢). Was Mr. Bernard Connors active at that time 4. He was sick,
according to his father. He told me he was sick.

Q. I put in evidence the balance sheet of Lewis Connors & Sons, Limited.
Where did you acquire that balance sheet ?—A. It was given us when we
had negotiations to buy out the control.
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Q. Isit fair to say that the price that you were paying for Lewis Connors  In the
stock was based on that statement ?—A4. Yes, that had an influence on it. Supreme
The balance sheet always has quite an influence on the purchase of a business. C‘j\lf:i"f

Q. Then you heard Mr. Connors say that you took up with him an  prmswick

alleged shortage in the inventory ?2—A4. Yes. (Chancery
. How much did the shortage amount to in value? Division).
The Court : Now, really, how can the existence or the conversation of g qunts

a shortage affect the scope of the covenant ? Evideres,
Mr. IncuEs : I am just leading up to the events—relating the events Mosb

that lead up to the signing of this agreement of October 2nd. Neil 8

The Court: Does it explain the language of the article that we are McLean,
interested in ? A few minutes ago, you questioned as to whether the witness lixamina-
had stopped payment of two months salary of Bernard Connors. Whether bon—con-

; 1oz o, e S : : Linued.
he did or did not—how is that going to help me say if this comes in the Nor-
denfelt class or the other class? It was suggested that Connors Brothers
might have some more accurate information.

Mr. IncuEs : I am going to put on Mr. Doone, who has more accurate
figures which he has compiled from the books.

). You have heard Mr. Bernard Connors state that he made some
proposition to take an interest in the Harbour Packing Company. Did you
do so ?7—A. He read a letter.

(Objected to by Mr. Drummie).

Mr. IncHES : I should have explained how this letter came out.

Mr. Drummie : 1t is in regard to that letter of Gilbert & MeGloan
written without prejudice.

Mr. IncuES : Why do you say written without prejudice ?
Mr. DrRumMIE : It is written right in it.

Mr. Incusis : Can’t a man make an offer to sell a business to another and
put at the bottom * This letter is without prejudice ¥”’

The CouRrT : You need not bother. I think the offer to sell that business
might be irrelevant to this. What I am rather interested in is the wording
of this covenant designed to shut them out of certain activities. I would like
to know how extensive that field was out of which they were shut. So far
there seems to be nothing else of practical value in the Dominion of Canada.
Mzr. Neil Mcl.ean admits thole might be a canning factory in Saint John. It
might operate. Mr. Bernard Connors says J)1trby had a very small pack.
1 do not regard as of any importance being shut out of Digby, if he was shut
out. The real thing in ("anada seems to be in Passamaquoddy Bay. There
may be a condition that only means merchandising in the sense of selling and
distributing and it may also be contended even to manufacturing. The
distinction is rather important because I should like to find out whether the
evidence is that they might not manufacture in Canada and send the goods
elsewhere than in Canada because they were allowed to go in other parts of
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the world under the terms of the covenant or does it mean that it was con-
sidered necessary for the protection of Connors Brothers business that there
should be no invasion of the source of supply in Canada. To get at that is of
more importance than some conversation about two months salary.

Mr. IncHES : I have shown that the Connors sold their business and their
business I have proved was putting up sardines and selling them. My sub-
mission is that there is no doubt as to what sardine business means. We have
shown that these people who sold this business, having an intimate knowledge
of the business they sold, formed another company, used the same brands
identical letter heads, wr ote to the customers, and he admits they did, to buy
from Connors Brothers, Limited —they not only sold Banquet Brand, their
own brand, but they t take steps to register Brunswick Brand in these foreign
countries. I am going to ask Mr. MecLean what did the competition of Lewis
Connors & Sons, Lmuted. do to Connors Brothers ?

Mr. DRUMMIE :

The Covrt: If the covenant did not prevent him from competing, it
does not matter what damage it did.

Mr. DRUMMIE :

Mr. IncHEs: Suppose I can show this competition was absolutely
ruinous to both companies and particularly to Connors Brothers, Limited.

1 object to the question.

There was no covenant with Connors Brothers in 1923.

WrrNEess : It was very harmful and very confusing. They took our
name and spelt it backwards and used it for all their cables and it w asvery
confusing to foreign customers to have the two.

(). How did it affect the profits 7—A. They went down.
profits and we had a very considerable business in Mexico.
tic us up there.

. What was the price of the Brunswick Brand and Banquet Brand in
those days to the public 7—A4. It was five cents and seven cents.

. What is it today ?—4. Five cents.

. 1 mean the buying out of lLewis Connors & Sons, Limited, has not
affected the price to the public in any wav ?—A4. No.

@). It is cheaper today than then ?-- A. Yes.

(). What was the effect on Lewis Connors & Sons, Limited, of this
competition between the two (-ompanlob ?—A. The balance sheet shows
that we were losing money. Mr. Connors told me no money was coming on
account of the competition that was going on.

@). Lewis Connors and Connrors Brothers are both in existence today *—
A. Yes.

Q. T ask you if they are not one of the most successful industries in the
Province of New Brunswick —4. We consider them so.

(). They do a world-wide trade ?—4. Yes.

. Will you tell me, please, to what extent you expanded since you
have vaken over 2—A. We have expanded steadily. Our pack is

@. How is your pack today compared with when you bought out Lewis
Connors & Sons, Limited ?—A. 200%, or 300%, more.

We sacrificed
They tried to
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Mr. DruMMIE : Is he referring to the pack of Connors Brothers now?  Inthe

]

/ - . < Supreme
LII‘. IL CHES : \ es. Oourt of
WITNESS : Mr. Doone has the accurate figures. B New 4

ruanswic
@. Have you made large expenditures down there ?—4. Yes. (Chancery

. Why do you fear the competition of this particular man, Bernard Division).
Connors ?

Mr. Drummie : He has not said he does. I object.

A. From past experience.

The Covrt : From beginning to end I have heard of a lot of things but No. 6.

Defendants®
Evidence.

didn’t anybody do any t all\mor beforehand of the making of this partlcu]ar \I“Ilmn
9 = clLe _‘ ’
covenant ? Examina-
Mr. IncuEs : That covenant was talked over for hours between solicitors, tion—con-
lin

Q. I am taking Clause 8 of the agreement of April 30th, 1925. That is
the agreement between the four of you. Four individuals. Where you all
agree “to work together.—A4. Yes.

@. Why was that inserted ?—A4. Inserted from past experience we had.

The Covrt : I would rather know who talked about its insertion.—d.
We all talked it over. Mr. Lewis Connors, Mr. Bernard Connors—had
considerable negotiations over it. The final drawing of it was left with the
solicitors but it was all understood beforehand that this was to be signed in
good faith.

Q. (By Tae CoUurrt): was there any protest by Mr. Bernard (fonnors
that the language of this was excluding them too much —4. Not to me,
your lordship.

Mr. InchEs : May it please your lordship, there is a document that T
have left in my files at the office that I intended to bring this morning.

The CourT : Do you want to run over and get it ?
Mr. IncuEs : I would like to. It is a proposal drawn up by Neil and
Allen McLean and submitted to these two people.

Recess fifteen minutes.

). Look that over, Mr. MclLean. It is twelve years since you have
seen it. Do you recognize that document? (Showing witness p({per) —A.
Yes.

. Do you remember seeing that document ?—4. Yes.

Q. Does that embrace the urluma] proposals that were made ?—4. Yes.

(Proposal from Allen and Neil McLean to Lewis Connors and Bernard
Connors admitted in evidence—marked Exhibit K).

¢. Can you remember where that was typed or not ?—A4. No.

. Whose figuring is that on there? From 1 to 17 in pencil.—A4. Those
are my figures.

. I am calling your attention to clause 14, which I will read : * All
parties entering into this agreement shall endeavour to work together in
harmony for the benefit of the stoc kholders, and not to enter into any outside
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sardine business whatsoever, either directly or indirectly, in the Dominion
of Canada, unless they all do so together, i.e., they must not have interest
in other companies in Canada, or partnerships, or go into business for them-
selves, packing sardines, individually or independently, without the consent
of all parties.” That is the original proposal 7—A. Yes.

). And the clause finally assumed the shape as is shown in that agree-
ment of April 30th?—A4. Yes.

(. As a matter of fact, 1 was acting for you at the time, was [ not?

—A. Yes.
(). And the present Judge Harrison for the Connors ?—A4. Yes.

). Why did you consider it essential that Connors should not go into
any packing business ?7—d. From past experience and from the powerful
effect of that special kind of competition.

CROSS-EXAMINATION by Mr. DrUMMIE.

(/. 1 have heard a good deal here about the apparently philanthropic
efforts on your part to take care of the Connors family. What reason do
you assign for this ?

Mgr. INcHES : 1 do not think there were any suggestions of philanthropy.

The Court : Just let him answer the question.

A. After 1 once got interested in the business, I got in what 1 thought
was the best interest of the business and the shareholders.

(. That is your answer to that question 7—A4. Yes.

@). Mr. McLean, you heard the evidence of Mr. Connors as to the pack
of Lewis Connors & Sons, Limited, in 1925. Were those figures correct ?
—A. Mr. Doone has the correct figures. If you will address that question
to him.

(). Perhaps you can answer the question for us. I do not know if
Mr. Doone is going to be on the stand ?—4. 1 would have to refer to
statistics.

Q. Can you say that they packed 10,000 cases or 50,000 2—A. 1 know
they packed, 1 would say, 30,000 or 40,000 cases.

. How many cases do they pack now?

The Court: There is no good in guessing when we have the evidence
in the roomi.  You may be willing to have Mr. Doone suggest it and put it
that way.

Mr. DrumMiE : So long as some evidence is given to the extent.

@. 1t has been suggested in the course of the counsel’s questioning,
both of you and Mr. Bernard Connors, that Lewis Connors & Sons, Limited,
at the time you took it over, was bankrupt. Is that correct ?—A4. Yes,
I would say they were in a bankrupt condition.

@. If that were the case, Mr. McLean, had you let the situation alone,
they would have gone out of business ?—A. They might have got outside
help.
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¢. They might have gone out of business in a short time ?—A. They
might.

@. And this competition would have been eliminated ?—A4. 1 would
not say in a short time. Mr. Lewis Connors had capital to put in.

Q. Are you now trying to say they were not bankrupt ?
credit they were getting was on the name of Mr. Lewis Connors and Mr.
Bernard Connors. They had a bank loan. 1t was guaranteed. We later
assumed that guarantee.

. You do not say they were bankrupt or not ?-——A4. I would say they
were heading for hanluuptcv

Q. If you had left them alone, in time the competition would have been

eliminated ?—A4. They could have issued more stock and got more

capital in.

Q. By the manner they were doing business, they would have been
bankrupt, you think ?-—A4. Ultimately. :

). And then would have been out of the sardine business 7—-.4. Unless
they re-organized or something like that.

(). What reason do you assign for the purchase of a bankrupt company
for value such as you paid '~ 4. A company can go on for quite a while
and force another company to use considerable leeway with them.

¢). That is the reason you assign to buying the new company ?—A. Yes.

. You told us a little while ago that Mr. Lewis Connors was getting
old about this time ?—A4. He told me he was.

. How old ?—— 4. Well along in the sixties.

(). If he were in the carly sixties, would that be an approximate estimate
of his age at that time ?- 4. I think it was sixty some. I do not know his
exact age.

. You would not say it was more than sixty-three?—A4. He was
sixty-three or sixty-four.

. You think that is old ?—4. He told me his health was none the
best and he was getting tired of it.

. You also told us the reason these negotiations were taking place was
because Lewis Connors & Sons, Limited, were committing acts of thievery
and so on and that is the reason you bought them out 7—A. 1 told Mr.
Lewis Connors I thought it was thievery and the pirating of our brands.
Selling our own brands.

Q That is the reason you bought them out?-—4. That was part of
the negotiations.

Q I suggest that that was not the real reason at all. Do you still
think it is —A4. Mr. Connors seemed as anxious to sell. Seemed anxious
to sell.

. Do you remember a meeting of the Board of Directors of Connors
Brothers, Limited, on May 14th, 19257 -4. I cannot say that I do.

. Do you remember a meetlng at which you were present when the
Board of Directors were apprized of these negotiations and action was taken
in authorizing you to take certain steps *—A. Yes, I think there was a
meeting.
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. Do you remember actually that such a meeting was held and you
were given instructions ?-—4. Yes, I think there was a meeting.

. Is it not a fact that it was pointed out to that meeting that the com-
petition from the factory at West Saint John was so keen as to cause loss to
Connors Brothers ?—A. It may have been. The minutes are available.

@. Is it a fact that reference was made there to price cutting between
the two companies ¥-—A. It would not be proper to say without looking
at the minutes.

Tuae Court: I think they are ready to produce the books. It is better
than guessing.

Mr. Druvmmig: 1 think he knows it.

The Court: You know the way to get it. Are you asking him to read
the minutes or what?

Mr. Incugs: He might read the whole resolution in the minutes.

WitNEss: “Minutes of meeting of Directors of Connors Bros., Limited,
held at the offices of Inches, Weyman & Hazen, Room 23, Union Bank of
Canada Building, Saint John, N. B., on Thursday, May 14th, A. D. 1925, at
noon.

The following directors were present in person: A. Neil McLean, J. M.
Scovil, B. M. Hill, J. M. Robinson, H. P. Robinson and P. W. Connors.

The president produced a telegram from Mr. C. H. Easson, acknowledging
receipe of notice of the meeting, and expressing his inability to attend.

The president was in the chair.

Mr. Scovil acted as Secretary of the meeting.

The president said that the meeting was held to deal with a situation
which had existed for some time, of vital importance, to the company. He
called the attention of the meeting to the fact that for upwards of a year the
competition from the factory of Lewis Connors & Sons, Limited, in West Saint
John had resulted in a price cutting by the two companies, which was costing
this company a very large loss of ploh’( In his opinion there were two alter.
natives, either to p(utn 1patc tor another year or so in the price cutting, with
a view to driving the company’s (_,ompetltor out of business, or to obtain a
controlling interest in Lewis Connors & Sons, Limited. The President said
the latter alternative was possible, and produced an offer from the Saint John
Trust Company, Limited, offering to sell to this company $25,000.00 par value
preferred stock and $52,000.00 par value common stock for $50,000.00 par
value preferred stock of this company upon certain terms and conditions.
This offer was read by the secretary and it was ordered that a copy of same
be entered in the minutes.

The president produced a financial statement of Lewis Connors & Sons,
Limited, recently prepared by Mr. P. F. Blanchet, and it was ordered that
the said statement be made part of the minutes.

On motion of Mr. J. M. Robinson, seconded by Mr. B. M. Hill, it was
unanimously resolved that the president be and he is hereby authorized and
empowered to accept the said offer of the Saint John Trust ()ompa,n} , Limited,
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on behalf of this company, provided he considers after examination of the  In the

financial affairs of the said Lewis Connors & Sons, Limited, that it is in the ‘gf;ﬁ; j’;‘}f
best interests of this company to do so, and that in the event of such accept- ~ y,,,

ance, he is hereby authorized and empowered to make all arrangements and Brunswick
to have all contracts executed necessary to complete the transaction.” (Chancery

Q. So that I would take it that you were not buying Lewis Connors & Division).
Sons, Limited, as an investment but to eliminate this competition. Is that
correct 7—A. We considered both.

Q. Just answer my question. Was it not your prime object to buy
Lewis Connors & Sons, Limited, to eliminate competition ?-—4. The kind  No. 6.
of competition they were giving us. Neil

Defendants’
Evidence.

(). How long did you operate the factory at West Saint Johu after you MeLean,
; o e , Cross-
took over the company ?*—A4. That season to the end of the season. PG

Q. Since that time where has the company operated ?—A4. The manu- — continued.
facturing has been done at Black’s Harbour. The shipping has been done
chiefly from here.

. By the plant of Connors Brothers, Limited ?—A4. Yes.

@. Did you absorb all the help from the factory at West Saint John ?
—4. No.

@. Simply using the same employees that would be used by Connors
Brothers 7— 4. We gradually increased our employees.

. You speak of “we?”"—A. Connors Brothers, Limited.

). The employees of Connors Brothers are the Lewis Connors employees
to all purposes ?—A. They have some employees.

(). But the only original employee you took over was Mr. Bernard
Connors ?—4. Mr. Lewis Connors.

. You didn’t hire him as an employee *—4. We paid him a salary
as a consultant. Called on at times of meetings.

Q. So far as the development of the business of Lewis Connors & Sons
is concerned since 1925, what would you say about that 7—A4. It has been
developed.

. To a large extent ?—4. Yes, it has been re-established and the
balance sheet today shows a better state than in 1925.

). How does the business that you are transacting with regard to Lewis
Connors differ in any way from Connors Brothers?-—A4. It is an entirely
separate company. They have their own agents, their own books and bank
account and operate the same as any duly constituted company.

. Have they the same Board of Directors as Connors Brothers 7—A4.
Not exactly. They have five directors.

¢). Are those five directors directors of Connors Brothers, Limited ?
—A. Yes.

Q. Actually, are the two companies, as a matter of fact, the same for
practical purposes ?—A4. No.

What is the difference 2—A4. They still have their own brands and
gell through different agents—different places.

Q. Is that theoretical or actual ?—A4. Actual.
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Q. Where do you get your sardines as the raw material 7—A4. From
that Passamaquoddy Bay area.

Q. Are there plenty of sardines there ?—We generally get enough
to put up a pack.

. What was the pack of Connors Brothers, Limited—approximately
only—in 1925? 1 do not want exact figures.—A. 1 could not tell exactly
—within 10,000 or 20,000.

. Would it be 100,000 ?—A4. 1 think so.

. What is it now? 1 am talking of Connors Brothers, Limited.—A.
The figures are all there.

@. Would it be 500,000 %— 4. No.

Q. Would it be 400,000 ? Would it be safe to say it was 400,000 ?—A4.
No.

¢. That would be pretty close ?—A4. They pack for Lewis Connors &
Sons. It would be over 300,000.

Q. That is a splendid growth in ten years, is it not ?——4. Yes.

Q. Could you if you had the equipment, pack 600,000 cases of sardines
down there 7 4. It could be done. Some years are better than others.
Some years it is very difficult.

¢. I am aqlxmg if it could be done 7—A. Yes.

Q. In other words, the sardines are there to accommodate a dozen
factories 7—A. Maine draws a considerable amount in that area. The bay
is between Canada and the United States, and there is no special law. 1
would think there are as many fish on this side as on the other.

Q. T am not asking about the Maine coast. I am asking if there are
sardines in these areas sufficient to accommodate a pack by a dozen com-
panies if they wanted to go into it 2—A. According to what years

Q. Never mind the years. Is there or is there not 7—4. I would not
say so. Sardines come and go.

@. Don’t you know, as a matter of fact, that there are plenty of sardines
in that area to accommodate a number or more businesses ?—4. There are
quite a large number on the American side, yes, there is. There have been
years when we found it very difficult to get enough for ourselves.

). When you speak about * enough for ourselves,”” you mean to make
a tremendous profit >-—A4. We never made a tremendous profit.

Q. Does Connors Brothers own this company--Lewis Connors -—A4
They operate as an independent company.

Q. It is a syndicate of your own?—A4. We own it and it operates
entirely independent from us.

@. So that between the two companies, you have control of the sardine
business in Canada ?—A. Pretty much.

. Have you, or have you not 2—A4. Yes, we have.
Q. A monopoly of this industry in Canada?

The CourT: You mean a practical monopoly ?—A. Yes, a practical
monopoly. In practice. It is open to anyone to go in business.
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). Have there been any other sardine businesses operated in this
Province since these agreements were made ?—A4. Yes, there have been small
companies.

Q. Are they still operating 2—A4. Some of them are.

Q. Independently of anybody else ?—A4. Yes, they are independent
companies. )

(). Name some of them ?—A4. H. W. Welch Company.

(. Are they running independently at the present time ?—A4. Yes.

. Have Connors Brothers, Limited, any interest in H. W. Welch
Company ?—A4. Yes.

). To what extent 7—4. 1 think we have two directors on the board.

Q. That doesn’t constitute an interest in the company ?—Do you own
stock 7—A. Yes.

. How much ?—4. Over 509%,.

@. In other words, you have control of the H. W. Welch Company
—A4. Yes.

Q. So that is not independent? They are subject to the control of
Connors Brothers 2—A4. Yes.

Q. So you would also control that company. Are there any other
companies packing sardines in this area ?—d4. 'There are many companies
on the Maine side.

Q. 1 am speaking of the Dominion of Canada ?—A. I do not know.
They are starting up every once in a while.

. As a matter of fact, there are not any ¥ —4. | do not know. There
might be some small kitchen packers.

©. You would know of the sardine companies in this country of any
size 7—A. I would know.

Q. You would watch them if they got dangerous. Is that correct?
A. 1 might and I might not.

(). That seems to have been the policy of Connors Brothers, Limited,
since the present organization went into business. Has it not been ?—A.
Which policy ?

(). To reduce the sardine industry in Canada from a number of interests
into one if possible. Is that correct ?—A4. Our records are there.

(). Has that not been the policy of your company to get control of the
sardine industry in Canada ?—A4. Yes, we paid into these companies.

@. That is your answer ?—A4. That is not our permanent policy.

(). 1t has been your policy ;

The Court : Whether it is a policy or not, it is the thing you have done
and what you will do if another incident crops up depends upon conditions.
It is not an unusual business.

@. It was the real reason for the purchase of Lewis Connors & Sons ?
—A. The reasons I have given.

Q. The real reason, is it not 2—A4. One of the reasons.

. Was it the real reason or not ?—A. The real reason was the kind
of competition they were giving.
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Q And vou wanted to get control of that business ?—
Mr. Lewis Connors wanted to sell.

Q. You wanted to get the Connors family out of the picture, so far as
the sardine business is concerned, for all time ?—4. We did not ask them
to sell their stock. They didn’t make any objection toit. We didn’t control
it, that is true.

Q. You didn’t want the Connors family actively identified with the
sardine business in Canada for all time *—A4. We were willing for them
to be stockholders.

A. Yes, and

The Covrr: It does not mean if it was the Connors family.
have been anybody.

). I am referring to Exhibit G—my learned friend has asked you
about this trade mark of Connors. You are familiar with the trade mark
regulations, are you not ?—4. 1 do not know the details.

¢. You know that you cannot register the name as such ?
that ?

The Covrr : T do not care whether it is valid or whether it is not valid.
T would rather not go into that. We have the same fact that they attempted
to do the same thing in Mexico and it didn't strike me as a salient feature
of this case.
(). So that, I might put it to you in this way, when you bought out the
controlling interest of Lewis Connors you were doing it to protect Connors
Brothers, “Limited ?—A. T suppose your client knew that. That it was
for the purpose of protecting Connors Brothers, Limited, or not.

Mr. DrovMmin : 1 do not know if he knew that or not.

It might

—You know

Re-ExamiNaTiON by Mr. INcnEs.

@. You were asked if you were trying to put the Connors men out of
business for all time ?

(Objected to by Mr. Drummie.)

The Court: When we hear the question, I will rule on the question.
This is only preliminary.

Q). There is just one Connors man that has not been mentioned to any
great extent. That is J. Edward Connors. Where is he ?

Mr. Drummik : Mr. J. Edward Connors is not a party to these pro-
ceedings.

The Court : You object to this on the ground that it is new and irrele-
vant. I think I will ask Mr. Inches not to pursue it.

Q. Tt was put to you by counsel that you had swallowed up a lot of
sardine industries around here. When the syndicate purchased Connors
Brothers in 1923, what factories were there here 7—A. There was the Booth
factory in West Saint John that was not operating.

Q. Were there any other factories 7—A4. None thatI know.

Q. Apart from the Harbour Packing Company, what other sardine
people have been operating along the coast besides the Welch people ?
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Mr. DruMMIE: I object.

The Courr: That is what you were asking about. They got control
of the others. It may be there have been some kitchen packing of sardines
that he might not have heard of.

©. You have been examined on these minutes, Mr. McLean, where you
gave your opinion that there were two alternatives, either to participate for
another year or so in price cutting with a view to driving the competitor out
of business or buying the controllinrr interest in thatcompany. Now, I put
it to you, when you say ‘“ a year or so” did you or not anticipate by that
time that Lewis Connors would be totally bankrupt and by that time you
would have made no purchase whatever 7-—4. Yes.

@). Is not that the fact?

Mr. DruMMIE : It is if you tell us it is. Mr. McLean’s answers have
been very helpful. I object to that question put that way.

The Courtr: You have general objection to the whole thing.

No. 7.
J. J. Hayes Doone.

J. J. HAYEs DoONE, called as a witness, being duly sworn, testified as
follows :

ExamiNaTion by Mr. INCHES.

¢. Mr. Doone, you were with the old Connors Brothers, Limited,

you not ?—4. Yes.

(). How many years before 1923 ?—4. I think I went there in 1921.

Q. After 1923 where were you ?—A4. I was with the new company in
I have been there continuously ever since.

. What is your occupation at the present time ?—A4. I have charge

of what is known as the export department. It takes all sales, sales pro-

motion, correspondence, appointment of agents and, generally, the promotion

of the business. And the shipping out, both in the foreign and domestic

field.

@. In 1923, in August or in the fall, when the old company sharcholders
sold out, in what parts of the world were Connors Brothers dealing ?—A4.
In 1923 they were dealing in—of course, in Canada.

Q. All provinces ?—A4. Yes. They were dealing in South Africa, New
Zealand, Australia, Newfoundland—to a small extent there—Mexico,
Jamaica, Trinidad, British Guiana, British Honduras and the West Indies
[slands—the other ‘West Indies slandb including Montserrat, the Barbadoes,
Bahamas, Bermuda, Antika. 1 think that falrly well covers it up to that

eriod.
P (. Have you any statistics to show the number of cases packed by
Lewis Connors & Sons and by Connors Brothers, Limited —A4. We have

z G 1732 H

were

1923.
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the statistics for that purpose but these statistics here are sales for the
periods.

Q). That paper you have there is a document you have prepared
yourself ?—4. It was prepared under my direction.

The Court : It is a sales statement ? 1t would differ according to the
pack 7—A. Yes, they differ.

(Sales statement admitted in evidence-——marked Exhibit 1..)

@. Just tell briefly what that table shows ?—A4. This table shows from
the year 1924 to the vear 1936 the sales of Lewis Connors & Sons, Limited,
divided into foreign. showing foreign sales, domestic sales and total sales.
Both as respects cases and as respects value received. In addition to that,
it shows the total sales of Connors Brothers, Limited, and Lewis Connors &
Sons, Limited, and Quoddy Sea Foods, which is another company. It is only
from 1934. 1t shows for a total sale from 1919 to 1936, both years inclusive.

The Court: Just pick out the proportion of Connors Brothers and
Lewis Connors & Sons, Limited, just anterior to the making of that
agreenient.,

Wirtness : When was it made ?

Mr. IxcaEs: June 19, 1925, and October, 1926.

The Court: I only want it roughly. Take a pencil and work it out.

_Oa%y ghly ¢
—A. As to cases in 1924, the percentage would be Connors Brothers,
Limited, approximately 839,

Q. Of what 7—A4. Of the total of Connors Brothers and Lewis Connors
—Lewis Connors & Sons would be 179%,.

The Covrt : Then about foreign and domestic. Mr. Drummie wished
it. What is the total being divided into—839%, and 179%, ?—A4. The total
number of cases would be 159,487 cases. That is the total for 1924.

The Court : Mr. Drummie wants to know the number of cases for Lewis
Connors. How many foreign and how many domestic 7—4. Might I ask
about that question? You mean the percentage of the total foreign ?

Mr. Drummiz : Applying your figures only to the pack of Lewis Connors,
Limited, what percentage of that pack would be foreign and what domestic ?
Include the total amount of the pack.—A4. Applying the figures to Lewis
Connors & Sons only, the foreign sales would be approximately 25%,. Of
course, the domestic sales 75%,.

The Court : And the total sales of Lewis Connors & Sons would be what
in cases ?—4. Total cases is 27,367.

Mr. Drummie : That is the year 1924%—4. Yes. That was from
May, 1 think, until December. About eight months.

Q. They would not start to pack until May.

WirNEss : 6.930 would be the foreign cases. What else do you want ?

Mr. DrumMiE : 1 think for 1925,

The Court: Do you want the figures for that ?
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Mr. DruMMIE : Yes, the agreements were made in 1925. SIn the
; ’ . B Supreme

The Court : I wanted to get some idea of the size of the enterprise. Court of

Mr. Drummik : I think 1925 would be the better, my lord. New

] Brunswick
Wirness : In 1925, Connors Brothers was 724%. The total number (cpancery
of cases was 193,795. Lewis Connors & Sons 53,168 cases. Division).

Mr. DruMMIE : It was approximately 50/50 in 1925 ?

Defendants’
WitxEess : Yes, and the domestic was 26,796 cases. Evidence.
The Court: Now what? No. 7.
Mr. IxcHES : 1926 cases. J. J. Haves
Mr. DroMMIE : Those figures were for a full year? })(\)32;1“;
WirtnEss: Yes. ti;)1140()/¢-

Mr. Drummie: And the previous ficures were for only a portion %

of a year?

Witxess : Yes. For Connors Brothers, Limited, in 1926 their pro-
portion of the pack would be approximately 8219, and the total
number of cases in 1926 was 221,215, Lewis Connors & Sons, Limited, pack,
which of course was included in that 221.215, was 38,901. Lewis Connors
& Sons, Limited, 1926, the percentage of foreign sales would be 63 Y.

The Court : Of the 38,901, 63%, went into foreign sales.

(). In 1924, Connors Brothers and Lewis Connors & Sons. Limited, were
both manufacturing and selling ?—4. Yes.

. In 1925, they were both manufacturing and selling? That was the
year that the agreement of taking over was swned —A. Yes

. But th(‘n in 1926 the fd('tOlV at West Saint John had been closed
down ?—d. Yes.

CROSS-EXAMINATION by Mr. DRUMMIE. (ross-cx-

Q. 1 suppose under the working arrangements, Mr. Doone, that Connors *™"Hom:
Brothers, Limited, can assign any portlon of its business to Lewis Connors &
Sons, if it cares to, direct ?—4. I do not hardly think that. They have
agents in all parts of the world. The agent sends in the order and, of
course, it has to be supplied.
. If Connors Brothers, Limited, did not wish to fill an order in a
certain place, they could direct the business? It could be done ?—A4. It
could be, I suppose.
Q. During the last twelve years or so since the Lewis Connors & Sons,
Limited, was taken over, you have secured to yourselves the customers of
the company at that time ?—A4. 1 do not get that.
. I mean Lewis Connors & Sons, Limited, would have certain cus-
tomers at that time. You have secured for yourselves those customers in
that time ?—A4. I cannot answer
¢. 1 mean you have had plenty of time to retain those customers ?—
A. Oh, yes, those customers were retained. I did not know if you mean
by Lewis Connors or Connors Brothers. )
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¢. I mean by Lewis Connors.—A. Those customers are all retained.
Lewis Connors & Sons supplied the same customers as they always did to a
great degree.

. You didn't get my point. Lewis Connors & Sons, Limited, had
certain customers in 1925. Has that company succeeded in retaining that
connection during the last twelve years ?—A4. Yes, pretty well.

(). Added some new ones to it, no doubt 7—4. Yes, that is true.

¢). The real reason at the present time for the existence of Lewis
Connors & Sons is the fact that the parent company would like to use their
brands ?—4. Yes, I would say so.

(). What would you say, without doing any more figuring, would be
the pack of Connors Brothers last year? “A. T haven’t the total. The
total pack. No, I have the total sales here.

Q). The total pack for 1936 for both companies was over 400,000 ?—
A. Yes.

(). Would it be safe to say that 80°, of that pack was Connors Brothers ?
—A. I think Lewis Connors & Sons had about 66,000 of it.

(). Of that more than 400,000, 66,000 would be the pack of Lewis
Connors & Sons, 19367 —4. Yes.

. You have lived in that part of the country ?—4. Yes.

Q. From your knowledge of the business, would you say that there
were plenty of sardines in the Passamaquoddy waters in that area ? Perhaps
I had better say that there is no doubt in the minds of any of the sardine
packers that there is a very excellent sardine in those waters 7—A4. Yes, an
excellent supply of sardines. It varies, of course.

(). But there would be plenty of room for sardine packing in that area
for a number of companies ?—4. I would not like to go so far as to number
the companies.

(). You heard me ask Mr. McLean if there would be room for a dozen
sardine factories in that area? Would that be a conservative estimate ?—
A. [ do not think there would be room on our side.

Q. For a dozen companies ?—4. 1 do not think.

@. For ten ?—A. 1 do not know.

The C'ourt : It would depend upon the size of the companies. Another
thing, Mr. Doone, you have been increasing the take, but, of course, Mr.
Drummie makes a point that there are U‘ledt('l quantltles of sardines than
you are taking and packing. But have you failed to supply the market ?—
A. We have a little difficulty with it—yes.

The CourT : But squarely is there a failure to supply the market ?—A.
I do not think.
Mr. DruMMIE : You mean their market, my lord ?

The CovrT: I mean such market as they can reach. I mean, if you
bring in more companies, it looks to me as if that would result in splitting up
the existing market. I do not get any evidence of a demand for sardines
that is not being met by the present organization.
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Mr. DroMMIE : The demands have been steadily increasing, so far as
their plant and equipment will allow them to make.

The Courrt : I do not think Mr. Doone has rejected orders or that sort
of thing.

WrrnEss : No.

@. You would not say if you had two more factories there would be no
demand to meet them ?—A. I do not like to comment on it.

Court : Would it be that your sales would fall because of the com-
petition ?—A4. There is always that possibility.

The Court: Suppose two other companies went in there and in one
year you packed 400,000 and they each packed 400,000, would you expect
to keep up your sales 2—A. There would not be the market.

(). But there might be a market for two companies packing, say 25,000
each 7—A. There might be.

Mr. IncuES : You say 400,000 cases. That refers to sardines ?—4. No,
not quite all. There are clams included in that. That is sea foods. That
includes sardines, includes chicken haddies, it includes a small percentage of
finnan haddies, a small amount of kippered herring and some scallops.

Mr. IncHES : How many cases of these varieties of sea foods, outside
sardines, did you sell last year ?—4. I can say between 5,000 and 6,000
cases. Chicken haddies the year before, I think, in 1935, were 13,000. 1
think about 7,000 last year. About 15,000 cases, large cases, of kippered
snacks.

Mr. IncHES : Would I be wrong in saying that there were about 65,000
cases ?

WirNess : Of scattered lines—yes, all of that.

Mr. INcHES : Do those cases include these other kinds of fish ?

Wirtsess : Yes. In 1924, 1925 and 1926, of course, those scattered
lines were not so material because sales were not so extensive.

Mr. IncHES : Is it not a fact that the big increase in your sales in the
last few years are these other lines of sea foods ?

WITNESS : Yes, there has been a big advance in them.

Mr. DrumMIE : My lord, would it be wise for Mr. Doone to prepare
us the figures we really want ?

The Court : Does anyone know the figures we want ?

Mr. Incags: Mr. Drummie wants those figures only confined to
sardines.

The Court : If you want that, Mr. Doone will prepare that and send
it in. You will accept it ?

Mr. DrumMik : We will look at it and put it in evidence. There is nc
point in keeping the Court waiting while we do a lot of figuring.
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In the The Covrt : Mr. Doone can do as well home as here. Do you expect
‘;,”7" ’{’"je_ anyone else ?
L OUrt o *
Neus Mr. IncHES : Not from the plaintiff. I rather anticipate that T will go

Brunswick on the stand but want to consult Mr. Carter in that regard. It is the con-
"(]L_",’“?”F t”)y struction of that agreement of October 2.
1vision). = .
o The CourT : You have gone rather too far in the case as counsel to go
Defendants’ on the stand for anything else except definition of documents.
U Mr. Inches : Yes, T think so.
No. 7. The Courr : I can say so with perfect freedom.

%(>';h:{ay & Mr. IncHES : There is just the one point. The one point of why I want 10
Cross.ox. 10 go on the stand is to corroborate Mr. McLean from my own office diary
amination, as to the date he consulted me with regard to this consolidation.

bansmes, The Courrt : It is not material.

Mr. IxcHES : Then I will keep away.

The Court : There is nothing more from either side at present ?

Mr. IxcHEs : Except Mr. Hill.

The Court : You can bring him in at any time. Mr. Drummie, when
do vou want to go on?

Mr. DRuMMIE : I have no more evidence. Unless something arises from
Mr. Hill’s evidence that 1 might want to rebut. If his evidence is purely 20
rebuttal, that is another matter.

The Court : I take it that all he will be called for is in regard to the
statement said to have been made by him. I do not know what his opinion
would be worth. It would not have any particular value. 1If, in the end,
Mr. Inches calls him for any other purpose than that, then you will have a
right to answer anything else. If he calls him for only that purpose, that ends
it. In the meantime, 1 think it is of so little importance that you should fix
a date and have your arguments ready. Then if Mr. Hill is available, he will
not interrupt the argument very long.

Court adjourned until Friday, June 25, 1937, at 10.30 p.m. 30

Saint John, N. B., June 25th, 1937
Court resumed 10.30 a.m.

Mr. Ixcues: Mr. Doone is here with that statement. [ would like to
put him on for a minute or tweo.

Re-exam- Mr. DooNE takes the stand. ExaMiNED by Mr. INCHES.
e Q. After you gave your evidence with reference to the output of sales

| of sardines or fish by the cases, it transpired that you were including in it other
fish other than sardines and you were to prepare a statement confining your

| computations to sardines only. Have you that statement ?—A4. I have.

‘ (Statement re output of sardines offered in evidence—marked Exhibit 40

M.)
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Q. I would like to ask this witness a question with reference to the
employees of Lewis Connors & Sons, Limited, that were absorbed by Connors
Brothers, Limited. Emphasis was laid on the fact, on more than one occasion
that there was just one employee absorbed. ~What do you say to that state-
ment ?—A. That would not be correct. I know of some—in the vicinity
of fifteen—around fifteen.

Q. You have gone over their names 2—A4. Yes.

Q). You know at least there were fifteen, at least 2—4. Yes.

Q. There was evidence given as to the price to the public of sardines
today compared with 1926. Have you knowledge as to the prices paid to
the fishermen for their fish, Mr. Doone ?—4. The prices paid the fishermen
—it has been maintained. In fact, I think they are getting a little better
prices, on the average.

No. 8.
Burton M. Hill.

Mr. Burron M. HiLL, called as a witness, being duly sworn, testified as
follows :
ExamiNep by Mr. INcHES.

. Your name is Burton M. Hill 2—A4. Yes.

. Where do you reside 7—4. In Montreal and St. Stephen.

. In 1923—in August—in the fall of 1923, what was your occupation ?
—A. Chief Highway Engineer of the Province of New Brunswick.

. Where was your residence at that time ?—A4. IFredericton.

). You were a director of Connors Brothers—of the present Connors
Brothers—from the start?-—A4. Yes, from November, 1923.

Q. You had knowledge of the creation, first, of the partnership of
Lewis Connors & Sons and then the company?—4. Yes.

Q. At page 68 of the evidence is a copy of a resolution passed by the
directors of Connors Brothers on May 14th, 1925, seconded by you—by
B. M. Hill—that would be yourself 7—A. Yes.

. That was the directors meeting called to consider the competition
of Lewis Connors & Sons, Limited, and the President is noted as having
stated at that meeting that in his opinion, there were two alternatives
either to participate for another year or so in the price cutting—you were
familiar as a director of Connors Brothers with the price cutting that was
going on ?—A. Yes.

(). What was that price cutting, Mr. Hill? Who was cutting prices ?
—A. Lewis Connors & Company —Lewis Connors & Sons.

. With reference to the cost of manufacturing sardines at Black’s
Harbour and at West Saint John by Lewis Connors & Sons, Limited, did
you make any estimate in the difference of cost at all?—A. I did after.
became manager of Lewis Connors & Sons, Limited. I estimated thi
cost to be from 50c. to 65¢. more for Lewis Connors & Sons.
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. What effect had this price cutting on Connors Brothers, Limited ?

—A. It forced them to meet the price and the net profit on a case of sardines

is very small. We estimated around 25c. per case at that time. Therefore,
a cut of 25¢. a case would practically eliminate your net.

. What net profit do you count on now on a case of sardines ?—4. T
do not know. As your production comes up in volume, your net increases.

Q. I am showing you Exhibit No. 4—the agreement of April 30, 1925
between Lewis and Bernard Connors of the first part and the two McLeans.
When did you first see that agreement, if at all, Mr. Hill 7—A4. At the
directors meeting in May.

Q. At this directors meeting of Connors Brothers to which reference
has just been made ¥—A4. Yes.

(). Had you had any discussion whatever with Mr. Bernard Connors
about this agreement before it was signed ?—4. None whatever.

(. Did you discuss that agreement with anybody before it was signed ?
A. Not at all.

). Did you know it was going to be signed ?—A4. No.

Q. T am showing you Exhibit No. 3~(w1€ement between Connors
Brothers Limited, and Lewis and Bernard CO[IHOI‘b of June 9th, 1925. Did
you cver see that agreement, Mr. Hill 7—A4. Yes.

(). When did you see it first ?—4. After it was arranged by Neil
Mcl.ean.

Q. After it was signed *—A. I think it was signed.

@. Did you discuss this contract with Mr. Bernard Connors in any
way 7—A4. No.

. Between—there is the April—-between April 30, 1925, and June 9,
1925—that is the interval between the two agreements—did you have any
conversation with Bernard Connors whatever t—4. No.

Q. Where were you during those dates ?—A4. At Fredericton, Chief
Engineer of the Province. I was too busy and that was left with Mr. Neil
MclLean and | seconded it.

Q. In 1925 there was an election ?—A4. Yes.

Q. And you ceased to be Minister of Public Works ?—4. Yes.

Q. Did you establish any business relations with Connors Brothers or
Lewis Connors & Sons ?—A4. With Connors Brothers in October, 1925.

(. What position was that 7—4. 1 made some investigations of other
sardine plants in the States with a view to improving the production of the
plant at Black’s Harbour.

Q. But you said—you mcntioned—that you did become President
of Lewis Connors ?—A. At the annual meeting January, 1926.

Q. Were your duties confined to Pr esident only ?—A. 1 was managing
director.

(). At that time Bernard C'onnors was in the plant, was he not ?—4. He
was superintendent.

(). 1 called Mr. Bernard Connors attention to a meeting of the executive
of Lewis Connors & Sons, Limited, on March 2, 1926, when both you and he
were present and I interrogated him about a shortage in the inventory that
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was discussed at that meeting. Do you remember that discussion?
—A4. Yes.

Mr. DrumMIE : Are we going into the shortage in the inventory ?

The Couvrr: I think Mr. Hill was called for one thing. If it was
confined to that, the thing would stop there. He could, of course, ask him
about other matters. You would have the right to ask him about other
matters. I do not see any particular relevance to this. We had everything
about this shortage. If the thing appears in the instrument, what is the
good of going into it?

Mr. IncuEs : I am not trying to get this evidence in by subterfuge,
but I do want to ask Mr. Hill some questions as to the credibility of Bernard
Connors. I will refer to a statement on page

The Courr: How much of this case can possibly depend upon the
eredibility or incredibility of Bernard Connors? You have a covenant
very extensive in its scope. which, I understand, is attacked by Mr. Drummie
because it is too extensive. You have to some extent adduced evidence to
show the circumstances under which that covenant was entered into—I
presume to enable me to judge of the reasonableness of that covenant.
If Mr. Bernard Connors—if you make out he was misrepresenting inrelation
to some things, what good would it do?

Mr. INxcues: Well—
The Court: You think I am right ?
Mr. Incuus: I have never known you to be wrong, my lord.

Q. Well then, you became president in January, 1926, and your office
was where 7— 4. West Saint John.

. How long did it remain there 2—A. Until June.

). Where did you go then ?—A4. To Black’s Harbour.

@. Did Mr. Bernard Connors go, too 7—4. Yes.

@. I understand both of you were down there working in your positions
as general manager and superintendent of Lewis Connors & Sons, Limited ?
—A. Yes.

@. T am showing you exhibit No. 2—that is the agreement of October
2, 1926—wait a minute—it is Exhibit No. 5. Agreement of October 2,
1926, whereby Bernard Connors ceased to be superintendent of Lewis Con-
nors & Sons, Limited, and, in particular, I am calling your attention to the
restrictive covenant in clause 3 of the agreement. “Did you discuss para-
graph 3 of that agreement with Bernard Connors in any way ?—A4. No.

@. I notice this agreement is signed by you as President of Lewis Con-
nors & Sons, Limited 7—A. Yes. 1 discussed other things in the contract.

Q. 1 am referring to page 36 of the evidence, and in connection with
this contract, to the Court Mr. Bernard Connors stated : “Well, one of their
directors told me he was not sure it would be binding. . (By the Court):
That director was who 7—4. B. M. Hill.”” Did you ever discuss whether
or not this clause was binding with Bernard Connors ?—4. No, I think
Mr. Connors is in error.

r G 1732 1
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(). He is in error 7—A. Yes.
@. Did you ever have any doubt as to its binding force 2—4. No.

Mr. DrumMmiIE : My lord, this is a legal matter.

A. If T had any doubt as to its being binding, I certainly would not
agree to the company paying a large sum of money.

Mr. DruMMIE : | object to that answer,

The Court: It doesn’t make a particle of difference whether it is put
in or not.

¢. Coming back to that meeting of Connors Brothers directors in May,
1925, where you discussed the puu-h(xbe of Lewis Connors & Sons, Limited,
stock. After you took over as President and General Manager of the com-
pany, did you have any occasion to form an opinion as to w hether or not the
company was solvent 7—A4. Yes.

. In your opinion, was that company solvent or not when Connors
Brothers bought the controlling stock interest in it ¥—4. No, I would not
consider it was.

Q. Upon what facts do you base that statement ?—4A. Their working
capital was not sufficient to pay off the bank loan. They had a mortgage on
their property.

¢). Did you supervise the payment of those bank loans 7—4. Yes.

. What was the net result %—A4. The liquidation of the inventories
still left approximately $20,000.00

¢. Owing the Bank ?——A Yes, that is my recollection.

Q. (,onung back to that resolution again of the directors which you
seconded what was the general object of Connors Brothers, Limited, in pur-
chasing that stock in Lewm Connors & Sons, Limited *—4. The general
object, from my point of view, was to eliminate the competition of the Con-
nors men, and to get the Connors people back into the company. As far as
the general competition was concerned, it was not elimination, as anyone can
establish a sardine plant.

Mr DrumMmiE : 1 didn’t hear that.

Wirness: So far as eliminating general competition, it doesn’t establish
that, as anyone can establish a sardine factory. I did consider the elimina-
tion of Connors of great value—any competition of great value to the
company.

CROSS-EXAMINED BY MR. DRUMMIE.

). You feel that elimination of the Connors name from competition
was the most important factor ?—4. It should have been accomplished
in the original purchase of Connors Brothers. Connors was known from one
end of Canada to the other in the sardine business and it was the only Cana-
dian company well known

Q. It was also known all over the world 2—A4. No—a number of
~ountries.
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Q. We have had evidence here that this company does a world wide In the
business ?—4. It does now. Shupreme
Q. We also have evidence that it did then.—4. In a number of C‘Xg;af
countries. Brunswick
Q. You think that any sardine company other than yourselves—that (Chancery
is, Connors Brothers, Limited-—engaging in the sardine business anywhere Division).
in the world would be confusing to you if it had the name * Connors” tacked Def. ;
8. efendants
on it 7—A4. I would not say that. Pl
Q. But you just told us—A4. You mean in the export trade ? T
Q. No, sardine trade ?—4. It would have an effect. No. 8.
Q). With reference to this price cutting that has been mentioned, what Burton M.
you really mean by price cutting is that the other company was selling sar- I, Crasgy
dines lower than you were selling 7—A. Offering them lower. A
y vere selling g —continued.
@. Why do you distinguish that as price cutting? Would they not
have a perfect right to put any price on 7—4. Yes.
Q. They put 5c. on them ?—A4. If they cut below the cost.
Q. They sold the sardines for less than you people were selling for ?—4.
Less than cost.
@. How do you know what it was costing them ?—4. It certainly
was less than our cost.
Q. Are you basing your judgment on what you knew before you took
it over or since ?—A4. blnce we had it.
Q. You would not know what it was costing them ?—A4. Only by
inference.
. You would not know ?—A4. No.
). When you speak of price cutting, you really mean they were selling
lower than yourself?—4. Yes.
Q. You spoke of profits. It goes without saying that profits are to
some extent governed by overhead ?—4. Yes.
(). Was not the overhead of Connors Brothers in those days pretty
heavy ?—4. Not as heavy as Lewis Connors & Sons in proportion to the
number of cases.
@. Kindly answer my question. Was not the overhead of Connors
Brothers, Limited, pretty heavy in those days ?7—4. No.
Q. Didn’t they pay the executive officials of the company pretty high
salaries 7—4. No.
¢. What would be a sample of some of the salaries—would anybody
be getting more than $5,000.00 ?—A4. I think Mr. Connors, as President,
was getting 510,000.00 a year.
@. All money that is paid out is really cost ?—4. Yes.
. Didn’t Mr. McLean—Mr. Allen McLean—get pretty well paid?
—-A. A small salary.
(). Any bonuses ?—A. Not at that time.
Q). Subsequently that situation has occurred ?—A4. Since the work
became much larger.
Q. As a matter of fact, to your knowledge, was your bankers—the
Bank of Nova Scotia were complaining about the salaries paid ?—A4. The
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Bank of Nova Scotia were not our bankers. They were Lewis (onnors &
Sons bankers.

¢). They were (-omplamlng after you took it over 7—4. Yes.

@). Not being in a position to know who your bankers are A.
The Royal Bank

€. No complaints from the Royal Bank ?—A4. No.

¢. The Bank of Nova Scotia was complaining about the overhead of
Lewis Connors & Sons ?—4. Yes.

@. Is it not a safe inference that if large salaries were paid officials
in Lewis Connors & Sons that the same thing would apply in Connors
Brothers ?--4. No, a new company had taken over Connors Brothers.

@. Not in the days I am speaking about in 1925 and 1926.—A. In
the fall of 1923.

Q. What of it—1I am talking about 1925 and 1926.—A. The overhead
was not very heavy. It was being curtailed.

Q. It was being curtailed ?—4. Yes.

¢. Has it since gone up considerably ——4. Not in proportion to the
output.

Q. But the salaries and that sort of thing ?—A4. Naturally.

Q. You were selling sardines before the so-called price cutting took
place at 7c. 7—A4. Yes.

Q. lou are now selling for 5¢. a tin 7—A4. Correct.

Q. The thing that was bothering Connors Brothers at that time was the
loss of profits ) What do you mean ?

Q. I just mean what the secretary incor pmated in those minutes.—A4.
When the contract was made with Mr. Connors

Q. Yes.—A. They felt it would improve oonditions if they purchased
the plant.

@. And keep on selling at 7c. 2—4. No, the price did not go up.

Q. It was a good thing for the public that Lewis Connors went into
business.-——A. Lewis Connors was wholesaling at nearly 5c. a tin when I
took over.

(). Presumably vou were brought here to rebut a statement made by
Mr. Connors about this October 2nd restrictive covenant. 1 agree with his
lordship that it is not very relevant to this case. I think I would ask you if
there were not many conversations at various places, including lawyers’
offices and the plant, leading up to the agreement ?—A. Not on the first
two agreements.

Q I mean the last one ?-—-4. I discussed the last one.

(). There were several (llellbblUllb ?—A4. Yes.

Q). Is it not possible, ]

The Court : I think Mr. Connors confined this to some period after the
execution of the agreement. After he got the thing done. At page 36: “ 1
at the time had legal opinion on it—that it was not binding—and 1 did not
want to sign it at first but they insisted and after I had a consultation with
my solicitors I was under the impression it was not binding and I was not
giving them—— ¢. (By the Court) : In other words, they were not getting
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what they thought they were getting and not getting what they were paymg
for 7—A. I thought they were tn/lng to bind me as best they could.—@. (By
the Court) : Didn’t they think they were providing for keeping you out of
business ?—A4. Yes, they were trying to provide for keeping me out alto-
gether. @. (By the C ourt) : You felt they were just a bit wrong about that
and were not getting what they thought they were 7—A. J‘hey might. Q.
(By the Court) : Was it or not >—A. I do not know what they thought they
were getting. @. (By the Court): We will repeat ourselves. Have you
any doubt what they thought they were getting? Have you any doubt ?—
A.” Well, one of their directors told me he was not sure it would be binding.
Q. (By the Court) : That director was who ?—4. B. M. Hill.”

. When did Mr. Hill tell you that? 4. I cannot recall the date.
“ It was during that time—of these negotiations. 1 do not know the exact
date.”

Mr. DrummiIE : That is what I asked him, my lord. The negotiations
leading up to the last agreement in October.

Mr. IncHES : Mr. Connors does not say what agreement it was.

WirNEgsS : 1 could not possibly have told him it was not binding.

(). Is it not possible that actually you might have made a remark to
that effect 7—A4. No.

@. You are basing your statement on what you would or would not do
as a matter of principle 7—A4. It never entered my mind.

The Court : Suppose he did think, contrary to his testimony now, and
did say it, contrary to his testimony now, how will that interpret the thing ?

Mr. DrumMii : It will not. I feel I have not done anything to offset
the attack made on Mr. Connors. I feel, having brought Mr. Hill here, 1
should cross-examine him on the thing they brought him here for.

The Court: That is your duty.
Court adjourned at 2.30 p.m.

I hereby certify that the aforegoing is a true copy of my shorthand
notes taken in the aforegoing case, which I have transcribed to the best
of my knowledge and ability.

MARGARET MCNAIR.
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No. 9.
Formal Judgment.

In THE SUuPREME COoURT (CHANCERY DIVISION).
Tuesday, August 24th, 1937.

Before the HoNouraBLE Joun B. M. BaxTer, CHIEF JUSTICE.

Between

BERNARD CONNORS - - - - - - - Plaintiff
and
Coxyvors Bros., LimiTeEp, and Luwis CoNNORS & SONS,
Livrrep = = : : = - = 2 Defendants.

This cause coming on for hearing on the fifteenth, sixteenth, seventeenth
and twenty-fifth days of June last past, in the presence of Mr. J. H. Drummie,
of counsel for the plaintiff, and Mr. C. F. Inches, one of His Majesty’s
Counsel, and Mr. A. N. Carter, of counsel for the defendants, upon an
originating summons for an interpretation and construction of and a
declaration as to the rights of the plaintiff and defendants herein under
the following covenants contained in two certain agreements in writing, the
first dated the ninth day of June, A.D. 1925, and made between (”onnor\
Bros., Limited, of the first part, and Lewis Connors and Bernard Connors,
of the second part, and the second dated the second day of October, A.D.
],926, and made between Bernard Connors, of the first part, Lewis Connors

¢ Sons, Limited, of the second part, Connors Bros., Limited, of the third
part and Neil McLean and Allan McLean, of the fourth part, the covenant
contained in the first mentioned agreement being in the words, letters and
figures following, viz.:

“(4) The said Lewis Connors and Bernard Connors agree with

‘ said Connors Bros., Limited, that they will not either dlrectlv or
‘ indirectly engage in any other sardine business whatsoever in the
“ Dominion of (dnada nor directly or indirectly use the brands of
*“ either Connors Bros., Limited, or Lewis Connors & Sons, Limited,
“in the Dominion of Canada, or elsewhere, nor, for a period of ten
“ years from the 30th day of April, 1925, use the name of Connors in
 connection with the sardine business in any country whatsoever;”

and the covenant contained in the second mentioned agreement being in
the words, letters and figures following, viz.

“(3) The party of the first part also agrees with the said parties

‘ of the second and third parts that he will not directly or indirectly

‘engage in any sardine business whatsoever in the Dominion of

i dndda nor directly or indirectly use the brands of either Connors

“ Bros., Limited, or Lewis Connors & Sons, Limited, in the Dominion
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‘“ of Canada or elsewhere, nor for a period of ten years from the
“ 30th day of April, A.D. 1925, use the name of Connors in con-
‘“ nection with the sardine business in any country whatsoever;”

for the determination of the following questions :—

(a) Whether, upon construction of the provision written variously
in the said agreements as ** will not directly or indirectly engage in any other
sardine business whatsoever in the Dominion of Canada ™ and “ will not
directly or indirectly engage in any sardine business whatsoever in the
Dominion of Clfanada,” the said Bernard Connors, the covenantor mentioned
in both agreements, is at the present time and shall be thenceforward barred
from engaging in the sardine business in Canada as owner by himself or in
partnership with others of such a business or as a shareholder of an incor-
porated company engaged in such business in Canada.

(b) Whether, upon construction of the words * will not directly or
indirectly engage in ’ used in said covenants, the said Bernard Connors
is barred at law from working at the sardine business in Canada as an em-
ployee of any person, persons, firm or corporation engaged in the sardine
business in Canada.

(c) Whether, upon construction of the said covenants and particularly
the following words contained therein ““ nor for a period of ten years from
the 30th day of April, A.D. 1925, use the name of Connors in connection
with the sardine business in any country whatsoever,” the said Bernard
Connors may at this time and thenceforward lawfully use the name of
‘“ Connors " in connection with the sardine business in Canada.

And for a declaration as to the rights of the said plaintiff and defendants
under and by virtue of the said covenants.

Whereupon, and upon hearing the evidence adduced as well for the
defendants as for the plaintiff, and what was alleged by said counsel, the
Court, having taken time to consider, doth answer question (a) in the
affirmative, and question (¢) in the negative, and doth decline to answer
question (b).

And it is ordered that the costs of this application be paid by the
plaintiff.

By the Court, )

(Sgd.) H. LesTErR SMITH,
Registrar.
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BaxTER, C.J.: Originating summons granted 27th April, 1937, for the
construction of certain covenants contained in two agreements. The matter
was heard at Saint John on the 15th, 16th, 17th and 28th June.

The history of the relations between the parties is material. Prior to

25th August, 1923, Lewis Connors, Patrick W. Connors, Robert Thompson
and the plaintiff had been engaged in the fishing industry pr 1n01pall\' in the
puttlncr up of sardines in tins and marketing them The name of * Connors”
¢ Connors Brothers ” had become pm(tl(alls synonymous with the busi-
ness of dealers in sardines as these fish are termed lomllv although that
possibly may not be their exact scientific designation. The business was
quite extensive and was carried on by an incorporated company known as
Connors Brothers, Limited, of which Lewis Connors at the date named
owned 1090 shares, Patrick W. Connors 1200, Robert Thompson 10 and
Bernard Connors 100. These parties then agreed with A. Neil McLean
and other vendees to sell and transfer their shares of stock to the latter who,
it was recited, intended to form a company with a view, among other things,
to the acquisition of the undertaking and business of the said Connors
Brothers, Limited. For this purpose, the agreement recites the vendees were
to incorporate a company under The New Brunswick Companies’ Act with
a capital stock of $500,000.00 divided into 5,000 shaves of $100.00 each, of
which 2,500 were to be 7%, preference shares and the balance to be common
or ordinary shares. The company so to be formed was to issue bonds secured
by a trust mmto(we upon the undertaking of the company to the amount
of $250,000.00. The vendees were to use the profits from the sale of these
bonds as follows : $200,000.00 was to be paid to the vendors in proportion
to the number of shares thev held as above set forth and the balance, namely,
$50,000.00, less certain expenses, was put back in the business of the company.
The vendors were to receive and accept $200,000.00 par value of preferred
stock to be divided among them in proportion to the number of shares they
held in Connors Brothers, Limited. The balance of the preferred shares
was to be sold by the vendees and the proceeds of the sale, less expenses,
were to be put into the business of the company. The vendees were to own
the common stock which was of a par value of $250,000.00. The agree-
ment was by way of option which expired on 10th October, 1923, and prior
to that time was taken up by the vendees.

The new company, by agreement made 8th November, 1923, with Patrick
W. Connors, covenanted to emplo} him as manager for a pellod of five years
from that date at a salary of $10,000.00 a year. He was to serve the com-
pany in that ca,pa,clh and to devote his entire time and energy exclusively
to the company’s business. He had authority to hire and discharge all factory
employees of the company employed at Black’s Harbour in connection with
the company’ ’s sardine factorles including office help employed in the
factories and in the manager’s private oﬂlce
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The new company, it will be noted, had the same name as the old one.
Scarcely had the reorganization been completed when early in 1924 Lewis
Connors, the plamtlﬂ s father, and the plaintiff started in to acquire the
Booth Factory in West Saint John and inc orporated a company under the
name of Lewis Connors & Sons, Limited. The plaintiff became manager
of this company which put up sardines under the name of ** Banquet Brand.”
The new company did about all it could to get the business away from the
old company and as the plaintiff says, I imagine we said we were the
original and wanted to get the business.” lhm were selling in all the
provinces of (fanada and practically in every country in which Connors Bros.
had sold sardines.

Connors Bros., Ltd., had not taken any covenant against interference
upon their acquisition of the original business. They were faced with what
from the evidence was severe competition and which was carried on by means
not at all creditable to the plaintiff and his father.  Under the circumstances,
it 18 not surprising to find that an agreement was made, dated 30th April,
1925, between Lewis Connors and Bernard Connors of the one part and Neil
McLean and Allen McLean of the second part by which the Connors agreed
to sell and the party of the sccond part agreed to buy $25,000.00 par value
preferred stock and 852,500.00 par value common stock of Lewis Connors
& Sons, Limited. The agreement also provided that with reference to the
lemalnlnv outstanding issued capital stock of Lewis Connors & Sons, Limited.

47.500.00 par value cominon stock and $25,000.00 par value preferred stock,
the parties of the second part would procure a contract to be executed by
Connors Brothers, Limited with the stockholders of Lewis Connors & Sons,
Limited, confaining provisions that Connors Brothers, Limited, would at
any time within five vears from the lst January, 1926, and on demand from
any of the stockholders of Lewis Connors & Sons, Limited, being stockholders
at the time, purchase the holdings of such stockholder on the basis of
$35,000.00 cash for 572,500.00 capital stock. either preferred or common.
In case of purchase, the certificate was to be deposited with a trustee to be
approved of by Connors Brothers and held in trust for them until the
purchase would be concluded. The parties of the second part also agreed
that Connors Brothers, Limited, should execute a contract with Lewis
Conmors guaranteeing him a salary of $15,000.00 for five years from the time
of its malunn for his services to Connors Brothe rs, Limited, and an equal
sum per annum for his services to Lewis Connors & Sons, Limited. These
amounts were to be payable whether Lewis Connors & Sons, Limited,
operated a factory or not. Arrangements were made with the Bank of Nova
Scotia to relieve and discharge the two Connors from all personal liability
in respect to the account of Lewis Connors & Sons, Limited. There was
also a provision for maintenance of a pack in each year by Lewis Connors
& Sons, Limited The 9th paragraph of this agreement is material. Tt is
as follows : *° All parties hereto agree to work touethex for the benefit of the
stockholders of Connors Brother rs, Limited, and Lewis Connors & Sons,
Limited, and will not either directly or indirectly engage in any other sardine
business whatsoever in the Dominion of Canada nor, directly or indirectly
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use the brands of either Connors Brothers. Limited. or Lewis Connors &
Nons, Limited, in the Dominion of Canada or elsewhere nor for a period of
ten years from the date hereof use the name of Connors in connection with
sardine business in any country whatsoever.”

By another paragraph Bernard Connors was to be employed by Lewis
Connors & Sons, Limited, in the management of its factory for five years
from the date of the contract at $5,000.00 per annum, which contract was
to be gnaranteed by Connors Brothers, Limited.

Next follows another agreement of 23rd May, 1925, between the plaintiff

of the first part, the McLeans of the second part and the Fastern Trust
(C'ompany of the third part. 1t recites that the parties of the first and second
parts were shareholders in Connors Brothers, Limited, and had agreed to
transfer 360 shares of the capital stock of that company to the trustee to
the intent that the stock should be voted in one block by A. Neil McLean
after consultation with the other parties to the agreement. The agreement
was expressed to be on the condition that McLean would vote the stock under
proxy to him in support of the carrying out of the agreement between Lewis
Connors and Bernard Connors and the MecLeans bearing date 30th April,

1925 : and also that if Patrick W. Connors should cease to manage the sardine
factory of Connors Brothers, Limited, that the McLeans would give their
support to obtaining the position for Bernard Connors at a salary of at least
§7.500.00 per year and also that the said Neil McLean would vote the stock
in favour of continuing the operation of the factory of Lewis Connors &
Sons, Limited, so long as the same is being ope rated at a profit and will also
vote in favour of Lewis Connors and B Sernard Connors as directors of Connors

3rothers, Limited.

Then comes the agreement dated 9th June, 1925, between the plaintift
of the first part, Lewis Connors & Sons, Limited, of the second part, and
(lonnors Brothers, Limited, of the third part by which the plaintiff agreed to
work for Lewis Connors & Sons, Limited, under clmntmn of a board of
directors in the capac i1\' of manager of the company’s sardine factory in the
City of Saint John for a period of five years from date. Lewis Connors &
Sons, Limited, mutually agreed to employ him for the term mentioned at
$5,000.00 per year and Connors Brothers, Limited, guaranteed the payment
of this amount.

Then followed another agreement of 9th June, 1925, between Connors
Brothers of the first part and Lewis and Bernard Connors of the second part.
This recites that there was then issued and outstanding $100,000.00 par
value common stock and $50,000.00 par value preferred stock of Lewis
Connors & Sons, Limited, and by contract of 30th April, 1925, that Connors
had agreed to sell to the McLeans 8$25,000.00 par value pr eferred stock and
£52,500.00 par value common stock of Lewis Connors & Sons, Limited. The
agreement witnessed that with reference to the remaining outstanding issued
common stock of Lewis Connors & Sons, Limited, Connors Brothers, Limited.
would at any time within five years from the 1st January,1926,and on demand
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from any then stockholder of Lewis Connors & Sons, Limited, purchase the
holdings of such stockholder on the option mentioned in the previous agree-
ment. r] he fourth paragraph of this agreement is important. It is as fol-
lows : ** The said Lewis Cormors and Bernard Connors agree with the said
Connors Brothers, Limited, that they will not, either directly or indirectly,
engage in any other sardine business whatsoever in the Dominion of Canad:
nor directly or indirectly use the brands either of Connors Brothers, Limited.
or Lewis Connors & Sons, Limited, in the Dominion of Canada or elsewhere
nor for a pt‘rmd of ten years from the 30th April, A. D., 1925, use the name
of Connors in connection with the sardine business in any country whatso-
ever.”’

Then on the 2nd October, 1926, an agreement was made between Ber-
nard Connors of the first part, Lewis Connors and Sons, Limited, of the second
part, Connors Brothers, of the third part and Neil MeLean and Allen McLean
of the fourth part. The object of this agreement was to terminate the employ-
ment agreement of the plaintiff and to arrange disputes between the parties.
The plalntlﬁ agreed to transfer to the McLeans the 172 shares being all the
shares held by him in Lewis Connors & Sons, Limited ; also to release the
parties of the second and third parts from all claims and demands which
he had against them arising out of the employment agreement which he
agreed should be terminated. The parties of the second, third and fourth
parts release the plaintift from all claims and demands of every nature and
description which they or either of them have or which hereafter they or
either of them may have against the party of the first part by reason of any-
thing to the date of these plesentb. This language is exactly similar to the
general words used in the second paragraph where there is a reciprocal release.

The third paragraph of this document is as follows : ** The party of the
first part also agrees with the said parties of the second and third parts that
he will not, directly or indirectly, engage in any sardine business whatsoever
in the Dominion of Canada nor directly or indirectly use the brands of either
Conmors Brothers, Limited or Lewis Connors & Sons, Limited, in the
Dominion of Canada or elsewhere for over a period of ten years from the
30th April, 1925, use the name of Connors in connection with sardine business
in any country whatsoever.”

The other asreement of the same date is between Lewis Connors &
Sons, Limited, of the first part and Connors Brothers of the second part,
Lewis Connors of the third part and the MelLeans of the fourth part. It
recites the agreement of the plaintiff and a copy thereof is attached. The
parties of the first, second and fourth parts release Lewis Connors from any
claims or demands that they might have against him by reason of any alleged
shortage in inventory, misrepresentation or other improper conduet in com-
nection with the business of Lewis Connors & Sons, Limited, for the purchase
of an interest therein or stock thereof. It was mutu‘u,ll_y agreed that nothing
in the agreement of the same date, marked ** A" should release or discharge
Lewis Connors from liability under the ¢ ontrac ta agreemernts and covenants
on his part to be performed contained in the agreement of 30th April, 1925.
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The paragraph particularizes ** the general release of the said Bernard Con-
nors from all claims” but is not to operate as a release or discharge of any
hability on the part of Lewis Connors.

Referring then to the agreement of 9th June, 1925, which contains the
following covenant :—

€4

]

(4) The said Lewis Connors and Bernard Connors agree with
Uu- said Connors Bros., Limited, that they will not either fillt'(‘tl}
or indirectly engage in any other sardine business whatsoever in
the Dominion of ( .dn;u[{, nor directly or indirectly use the brands
of either Connors Bros., Limited, or Lewis Connors & Sons,

* Limited, in the Dominion of Canada, or elsewhere nor, for a

period of ten years from the 30th day of April, 1925, use the name

" of Connors in connection with the sardine business in any country

whatsoever.”

And to the further agreement of 2nd October, 1926. containing the
following covenant :—

“(3) The party of the first part also agrees with the said
* parties of the second and third parts that he will not directly or

[ mdnc(,t}y engage in any sardime business whatsoever in the
* Dominion of Canada nor directly or indirectly use the brands of
" either Connors Bros., Limited, or Lewis Connors & Sons, Limited.

in the Dominion of (‘anada or elsewhere, nor for a period of ten
vears from the 30th day of April, A. D., 1925, use the name of
Connors in connection with the sardine business in any country
whatsoever.”

I am asked upon originating summons to determine the following

questions :—

() Whether, upon construction of the provisions written
variously in the said agreements as * will not directly or indirectly

* engage in any other sardine business whatsoever in the Dominion

of Canada ’ and *will not directly or indirectly engage in any

“ sardine business whatsoever in the Dominion of Canada’® the

said Bernard Connors, the covenantor mentioned in both agree-
ments, is at the present time and shall be thenceforward barred

* from engaging in the sardine business in Canada as owner by

himself or in putn(rsh]p with others of such a business or as a
shareholder of an incorporated company engaged in such business
in ("anada.

(b) Whether, upon construction of the words ‘will not

" directly or indirectly engage in " used in said covenants, the said

Bernard Connors is bmrod at law from working at the sardine
business in (‘anada as an employee of any person, persons, firm or
corporation engaged in the sardine business in Canada.

(¢)  Whether, upon construction of the said covenants and
particularly the following words contained therein °nor for
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period of ten years from the 30th day of April, A. D., 1925, use
the name of Connors in connection with the sardine bubmesa n
any country whatsoever,” the said Bernard Connors may at this
time and thence forward lawfully use the name of ° Connors’ in
connection with the sardine business in Canada.”

The plaintiff contends that as a minority stockholder he could not
himself sell the goodwill of a business. 1 think this is entirely disposed of
by consideration “of the facts in the Nor denfelt case (1894) A. C. 535. There
the covenant bound Nordenfelt personally yet when he executed it he was
the managing director of the Nordenfelt company in which he held stock.
He did not own the business of the company nor any of its assets yet it was
not held to be a covenant in gross. In 1886 Nordenfelt put his business into
a limited liability company. That company purchased his goodwill and got
from him a covenant against competition. Then in 1888 this company
and the Maxim Company made an agreement for amalgamation, one of the
terms being that the Nordenfelt company would procure Nordenfelt to enter
into an aglcr‘ment which was afterwards embodied in an instrument of
September, 1888, which contained the covenant against competition by him
and was, of course, executed by him. The parallel is so complete that nothing
more need be said.

The plaintift also contends that the release from all claims and demands
in the agreement of 2nd October, 1926, releases the covenants of 30th April
and 9th . June, 1925. It is cnnugh to read the paragraph to see that it is a
release of ** claims and demands 7 but does not extend to the subject of coven-
ants, the implementing or breach of which had not then caused any conten-
tion. The claim and demands released are those which the parties of the
second, third and fourth parts ©“ have or which hereafter they or either of them
may have against the party of the first part by reason of anything to the date
of these presents.” How I can extend this to things which may be breaches
of the covenant but have not yet come into existence when the precise lan-
guage of the covenant limits the release to things antecedent to the 2nd
October, 1926, it is impossible for me to see nor (1u I think there is anything
in the plam‘rtﬁ s contention that the reference to ** this general release of the
said Bernard Connors from all demands ” carries it any further. 1t is not
claims but covenants with which we are dealing here.

The principles applicable to this class of cases are as follows: A bare
covenant not to compete, unrelated to any other contract, is void.

Prima facie a contract not to compete is void as against public policy.
The presumption may be repelled by the covenantee, upon whom the burden
of doing so lies, by showing that the contract is (@) reasonable as between
the pdltl(‘b, (b) consistent w ith the interests of the public. It is not neces-
sarily unreasonable for a seller of the goodwill of a business to eliminate
himself from the sphere of competition. If the elimination is greater than
the protection reasonably required, then it is, of course, unreasonable as
between the parties, Nordenfelt case, ante; Morris case, 1916, A. C. 688,
Atwood v. Lamont (1920) 3 K. B. 571.
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There can be no better mode of approach than by the question put in
McEllistrim v. Ballymacelligott Co., 1919, A. (. 548 at 563 : * What was
it against which the v espondents were reasonably entitled to protect them-
selves 27 In the present case it is the retention or exercise of the goodwill of
the business of Lewis Connors & Sons, Ltd., coupled, as in the Nordenfelt
case, with the elimination of competition with that business by certain
individuals of whom the plaintiff is one. For the plmhmvh to buy the
mere physical assets without it, in the light of their experience. would be
nonsense.

Where was it that the Connors people could do injury to the goodwill
with which they had parted ? Surely wherever the business had been carried
on.  And they had carried it on in each of the provinces of Canada. Con-
sidering that there can be no legal hindrance of trade between the provinces
under our constitution, it is obvious that to exclude one or more provinces
from such a contract as this would simply be to enable the vendors to sell
their goods in some excluded territory which goods might be shipped from
thence into territor v included in the covenant, thus v 1olat1nu the spirit but
not the letter of the obligation. In dealing with the area of vestriction, the
rule seems to be that laid down by Lord Macnaghten in the Nordenfelt case
at p. 566 where he says that * the Court ought not to hold the contract void
unless the defendant * made it plainly and obviously clear that the plaintiff’s
interest did not require the defendant’s exclusion or that the public interest
would be sacrificed * if the proposed restriction were upheld ” and where,
referring to Whitlaker v. Howe, 3 Beav. 383, he also says : ** There is a homely
proverb current in my p.ut of the ¢ ountry which says vou may not © sell the
cow and sup the mill.’

Therefore, I do not think that the avea of restriction in the present case
is too wide nor that the restraint of the covenant is, under all the circum-
stances, other than reasonable between the parties. Then comes the
question of whether the restraint is consistent with the interests of the public.

Lord Parker in Morris case, 1916, A, C., 688, at p. 707, thinks that the
onus of so showing should lie on the party alleging it. The only evidence
before the Court is to the effect that the price of sardines to the public has
not been increased but somewhat lessened since the making of this
contract. There is not a syllable of testimony to show any injury to the
puhll( and T find that there has not been any. Nor can it be said that Lewis
Clonnors & Sons, Lid., is nob now carrying on business.  The record shows just
what has been done by both nnm[ldlll( s for some years. No doubt the re-
striction operates in favour of Connors Bros., Ltd., but that does not detract
from its validity for the protection of Lewis Connors & Sons, Ltd. There is
also no doubt in my mind but that the words ** will not directly or indirectly
engage "’ include engaging by the plaintiff himself as owner or in partnership
with others or as a shareholder of an incorporated company engaged in such
business in Canada,

The answer to (a) will. therefore, be yes.

[t may be that the second question can be efficiently answered by the
observation of Kekewich, J. in Pearks, Lid. v. Cullen (1912), 28 T. L. R.. 371,
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where he savs : ** I think it means that he should not go and do that within ~ 7I»n the
these limits \'-hl(‘h he until then was doing in the (‘mplos ment of these Swpreme
persons here ; bnt I think I must dispose of the branch of the case in another ”\"l,r:;-”‘:
way. The word * employee ~ is a very wide term. It may embrace any- Brnsioial
thing from a general manager of a business to one who is engaged in some (Chancery
mere routme occupation. By O. 54, a, Rule 4, T am not obhoed to determine Division).
any question of construction if in my opinion it ought not to be determined 4
on originating summons. Such is my opinion with reference to this question R e A9
veasons fo
W hl(h is too hypothetical to admit of any answer which would not be subject 1 goment
10 to many (|lld|||l(f&tl()1].h. I think the ()nl_v satisfactory way of determining of Buster
the question is when the plaintiff undertakes to act in some form of employ- C.J.—on-
ment for some person or corporation engaged in the sardine business in finucd.
(fanada. Without professing to decide anything, | can see a wide difference
between the plaintiff working at a machine which seals the tins of sardines
or superintending the operations of a new company. I cannot, with the
material before me, grade the possible occupations which the plaintiff may
undertake into exhaustive categories and provide an answer in respect to
cach of them, and as pnm‘ml out by Jessel, M. R., in Curtis v. Sheffield, 2]
Ch. D. 1, the Court does not as a rule decide as to future rights. See also
20 the remarks of Kekewich, J. in I n re Harman ; Lloyd v. Tardy, 1894, 3 Ch.
(14, at the end of his judgment as to the necessity of questions being specific.
I, therefore, decline to answer question (b).
The remaining question is based upon a portion of the covenant, the
force of which is spent as the period of ten years has elapsed. Having
decided that under question (a) the plaintiff cannot engage directly or
indirectly in any sardine business whatsoever in the Dominion of Canada,
[ do not see how it is possible for him to lawfully use any name in connection
with that business. The answer to (¢) is, therefore, No.
I may add that I have entertained grave doubts as to the propriety of
30 proceeding under O. 54 a. It is true that there is a written instrument but
[ can find no instance of an instrument of this character having been dealt
with under this procedure. All the instances 1 have seen have had some
relation to property. In what is the plaintiff “interested?” Certainly
not in any species of property. He is interested in getting rid of an onerous
covenant which he has executed. He could not come into Court and claim
any species of property under this instrument. It does not seem to fall
within what Stirling. J.,was dealing with in Mason v. Schupisser, 81 L. T. 147.
However, the parties have proc ceded with the matter and, so far as ny
opinion is concerned, they have probably got it with less expense than would
40 have been incurred in any other way. 1 may say that upon a similar future
application 1 shall not feel myself bound to act merely because of having
acted upon this application.

The plaintiff must pay the costs of this application.
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No. 11.
Notice of Appeal.

Take Notice that the above named plaintift intends to appeal and does
hereby appeal to the Appeal Division of the Supreme Court of New
Brunswick from the decision given and judgment entered on the hearing
of this action before the Honourable John B. M. Baxter, Chief Justice of
New Brunswick, in the Chancery Division of the Supreme Court, at the
City of Saint John, in the Province of New Brunswick, on the 24th day of
August, A. D. 1937, whereby, upon three questions submitted on originating
summons for the construction of certain covenants contained in two agree-
ments, the learned Chief Justice answered guestion (@) in the affirmative
and question (¢) in the negative and declined to answer question (b), and it
was ordered that the plaintiff pay the costs of the application; and that the
plaintiff will, at the next sittings of the Court of Appeal to be held on the
second Tuesday in September, A.D. 1937, move to have questions (a)
and (b) answered in the negative and question (¢) answered in the affirmative,
and to have judgment entered for the plaintiff.

Dated the first day of September, A. D. 1937,
(Sed.) J. H. DruMMIE,
Plaintift’'s Solicitor.

To : The Defendants and to Messrs.
Inches & Hazen, their Solicitors.
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No. 12. In the
Formal Judgment. bf}tpft‘me
: S Court of
IN THE SUPREME COURT New
(Appeal Division). Brunswick
February Session, 2 George VI, (Appeal
Tuesday, February 8th, 1938. Diwision).
ON ApPPEAL FROM THE CHANCERY DIVISION. No. 12.
Between g‘o:'lmal 1
; . . o ]
BerNARD CONNORS - ; . - . - ¢ Plaintiff o Sop
d ot eD-
anda ruary, 1938.
ConNors Bros., LimiTEp ; and LEwis CoNNORS & SONS, |
LiviTeD - - - - - - - - Defendants.

Upon hearing, on November 18th last, Mr. J. H. Drummie, of counsel
for the plaintiff, in support of an appeal from the judgment of Chief Justice
Baxter, and upon hearing Mr. C. F. Inches, one of His Majesty’'s Counsel,
and Mr. A. N. Carter, of counsel for the defendants, contra, the Court,
having taken time to consider, DorH Now OrDER that the said appeal be
dismissed with costs.

By the Court,

(Sgd.) H. LesTer SmITH,
Registrar.
No. 13. No. 13,
Reasons for Judgment. Iji?gi?::nt;o.r
The judgment of the Court, Grimmer, LeBlanc and Fairweather, JJ. '(a) i
was delivered by : mer, J.

GRIMMER, .J.: This is an appeal from the decision of Baxter, C. J., (Fair-
sitting in Chancery upon an originating summons taken out by the plaintiff “eather, J.,
for the determination of certain questions, which are fully and at length Ry
set out in his very complete and exhaustive judgment as now reported
in Volume 12, Maritime Provinces Reports at pages 102 el seq.

There is no dispute as to the facts. The authorities relied upon by the
respective Counsel and the learned Chief Justice are fully set forth and stated
in the above cited report. No new or additional arguments were presented
to this Court and I am of the opinion that the judgment of the learned
Chief Justice is correct. The appeal should be, and is therefore dismissed
with costs.

Appeal dismissed.

LeBraNc, J. : In his evidence the plaintiff said that he had legal advice (b) LeBlane,
and that when he signed the document which he now attacks, he did not J-
think that it was binding on him. Evidently his opinion was that the
defendants were not getting from him what they were expecting when they
paid him the money. That statement of the plaintiff, as much as anything
else that has been urged, has decided me to concur in the dismissal of the
appeal. A court should be very slow to help a man get rid of an agree-
ment entered into voluntarily under such circumstances.
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No. 14.
Order granting special leave to appeal to Supreme Court of Canada.
IN taE SuprEME COURT
(Appeal Division)

February Session, 2 George VI,
Friday, February 18th, 1938.

Between
BeErNARD CONNORS - - - - - - - Plaintiff
and
ConNors Bros., LimiTep, and LeEwls CoNNORS & SONS, 10
Limrrep - - - . . - - - Defendants.

Upon hearing, this day, Mr. J. H. Drummie, of counsel for the plaintiff,
in support of a motion for special leave to appeal to the Supreme Court of
(Canada, and upon hearing Mr. ('. F. Inches, one of His Majesty’s Counsel,
of counsel for the defendants, contra, the Court Doras Now OrDER that such
special leave be granted.

By the Court,

(Sgd.) H. LESTER SMITH,

Qoogiatr:
registrar.

No. 15. 20
Notice of Appeal.

Take Notice, that the above named plaintiff hereby appeals to the
Supreme Court of Canada from the judgment, order or decision pronounced
and entered in this cause by this Court on the eighth day of February, A.D.
1938, whereby it was ordered that the appeal of the plaintiff be dismissed
with costs.

Dated the twenty-second day of February, A.D. 1938.

(Sgd.) J. H. DruMMIE,
Plaintiff’s Solicitor.
To : The above named Defendants and 30
To : Messrs. Incaes & Hazew, their
Solicitors.
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No. 16. In the
Supreme
Bond on Appeal. Court of
ToroNTO GENERAL INSURANCE COMPANY. Canada.
7 Toronto, C‘anada. No. 16.
Bond No. 3J0320 Amount SOOO 00 Bond on

Know all men by these Presents, that Toronto General Insurance Appeal,
Company is held and firmly bound unto Connors Bros., Limited, and Lewis 23rd Feb-
Connors & Sons, Limited, each of Black’s Harbor, in the County of Charlotte,
in the Province of New Brunswick, in the penal sum of Five Hundred
Dollars (§500.00) of lawful money of Canada, to be paid to the said Connors
Bros., Limited, and Lewis Connors & Sons, Limited, their successors and
assigns, for which payment well and truly to be made the said Toronto
General Insurance Company binds itself, its successors and assigns, firmly by
these presents.

Sealed, with its seal and dated the twenty-third day of February,
A.D. 1938.

Whereas, a certain action was brought in the Chancery Division of the
Supreme Court of New Brunswick by Bernard Connors against the said
Connors Bros., Limited, and Lewis Connors & Sons, Limited,

And W heleds judgment was given in the said Court aganmt the said
Bernard Connors, who appealed from the said judgment to the Appeal
Division of the Supreme Court of New Brunswick,

And Whereas, judgment was given in the said action by the said Appeal
Division of the Supreme Court of New Brunswick against the said Bernard
Connors on the eighth day of February, A.D. 1938,

And Whereas, “the said Bernard Connors desires to appeal from the said
judgment of the Appeal Division of the Supreme Court of New Brunswick
to the Supreme Court of Canada, and has applied to and obtained leave from
the Appeal Division of the Supreme Court of New Brunswick on the eight-
eenth day of February, A.D. 1938, to appeal from the said judgment to
the Supreme Court of Canada,

Now the Condition of this obligation is such that if the said Bernard
Connors shall effectually prosecute his said appeal and pay such costs and
damages as may be awarded against him by the Supremc Court of Canada,
then this obligation shall be void, otherwise to remain in full force and effect.

In Witness W hereof, the said Toronto General Insurance Company
has caused these presents to be sealed and executed by its proper officer in
that behalf the day and year first hereinbefore written.

(Sgd.) TorRoNTO (GENERAL INSURANCE COMPANY.
E. 8. WricHT [l.s.]
Signed, sealed and delivered in \L Attorney-in-fact.
the presence of
(Sgd.) J. PreEstoN (LARK.
Approved 7th March, /38.
(Sgd.) J.B.M.B.,
(.

ruary, 1938.
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No. 17.
Order settling Case on Appeal.

Upon hearing Mr. J. H. Drummie for the above named appellant

and Mr.

C. I. Inches, K.C., for the above named respondents, and it being

made to appear to me that the said appellant has been granted special

leave to

appeal to the Supreme Court of Canada, has given notice of appeal

from the judgment in this cause, and has given se(mlty to the extent of
Five Hundred Dollars (8500.00) to my satisfaction that he will effectually
prosecute this appeal and pay such costs and damages as may be awarded
against him by the Supreme Court of Canada, I do hereby approve the said

beCllI‘lt}

and bond on appeal, and allow the appeal herein, and, both parties

consenting, do order that the following shall constitute the case on appeal :

(1)
(2)
(3)
present.
(4)
(5)
(6)
(7)
(8)

Originating Summons.
Affidavit of Bernard Connors in support.
Trial Judge’s notes of hearing June 15, 1937, when no stenographer

Stenographer’s notes of the trial.

Exhibits.

Formal Judgment, Trial Court.

The Reasons for Judgment of Trial Judge, Baxter, (".J., N. B.
The Notice of Appeal to the Supreme Court of New Brunswick,

Appeal Division.

(9)

The IFormal Judgment of the Supreme Court of New Brunswick,

Appeal Division.

(10)

Reasons for Judgment of the Supreme Court of New Brunswick,

Appeal Division, namely, those of Grimmer J., Fairweather J., concurring,
and those of LeBlanc J.
(11) Order of the Supreme Court of New Brunswick, Appeal Division,
anting special leave to appeal to the Supreme Court of Canada.
(12) Notice of Appeal to the Supreme Court of Canada.
(13) Bond on appeal.
(14) And this Order.

Dated the 7th day of March, A.D. 1938.

I he

(Sgd.) Jomn B. M. BaxTer, C.J.

reby consent to the making of this Order.

Dated the 7th day of March, A.D. 1938.

(Sgd.) C. F. INcHES,
Respondents’ Solicitor.
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No. 18.
Certificate of Appellant’s Solicitor pursuant to Rule 13.

(Not printed.)

No. 19.
Registrar’s Certificate certifying Case on Appeal and Bond.

(Not printed.)

No. 20.
Factum of Bernard Connors.

Part 1.

STATEMENT OF FACTS.

Early in the year 1924, Lewis Connors and his sons, Bernard and Edwin
Connors, entered into the business of packing and selling sardines at the
Booth factory, so called, at West Saint John and this business was later
incorporated under the name of Lewis Connors & Sons, Limited. (Record
p- 18, 1. 28-36). The stock in the company was issued to Lewis Connors,
who was the active head of the concern, Bernard Connors, Mrs. Lewis
Connors, and another son and daughter of Lewis Connors. The two
brothers and sister held an equal number of shares in the company and the
shares owned by Mr. and Mrs. Lewis Connors together with the shares
of either son or the daughter comprised control. (Record p. 21, 1l. 26-43.)

In the first twelve months the company was in business it sold 40,000
cases of sardines, the market being Canada and a number of foreign
countries. (Record p. 22, 1. 18-29.)

In April, 1925, negotiations were entered into between Lewis Connors
and Neil McLean, president of Connors Bros., Limited, sardine packers of
Black’s Harbor, N. B., regarding the sale of the business of Lewis Connors
& Sons, Limited to Connors Bros., Limited. (Record p. 44, 1l. 19-43). As
a result of these negotiations, an option agreement was executed under date
of April 30, 1925, whereby Lewis and Bernard Connors agreed to sell a con-
trolling interest in Lewis Connors & Sons, Limited, to Neil McLean and Allan
McLean upon certain terms among which was the ratification of same by
Connors Bros., Limited. (Ex. No. 4, Record p. 175). This agreement was
ratified by the latter company in writing on June 9, 1925. (Ex. No. 3,
Record p. 181.)
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At a meeting of the Board of Directors of Connors Bros., Limited, held
May 14, 1925, the president, Neil McLean, pointed out that for upwards
of a year competition from the factory of Lewis Connors & Sons, Limited,
had resulted in a price cutting by the two companies which was costing
Connors Bros, Limited, a large loss of profit. In his opinion Connors Bros.,
Limited, could pursue one of two courses, go on price cutting for another
year or so with a view to forcing the other company out of business, or obtain
a controlling interest in Lewis Connors & Sons, Limited. Mr. McLean
explained that the latter course was possible and submitted the proposal of
purchase. The directors authorized him to arrange for the purc hase of Lewis
Connors & Sons, Limited, after he had examined the latter concern’s financial
affairs and if he considered the purchase in the best interests of Connors
Bros., Limited. (Record p. 52, ll. 15-45; p. 53, l1. 1-5).

By virtue of the agreement of June 9, 1925, control of Lewis Connors &
Sons, Limited, passed to Connors Bros., LlIllltbd, and by the agreement also
dated June 9, 1925, Lewis Connors & Sons, Limited, and (()nnor* Bros.,
Limited, hired Bernard Connors as manager of the former company’s fa(,tor‘y
at Saint John for five years at a salary of $5,000 a year. (Ex. No. 1, Record
p. 183).

In the agreement of June 9, 1925, (Ex. No. 3, Record p. 181), there is
contained the following covenant, ** (4) The said Lewis Connors and Bernard
Connors agree with said Connors Bros., Limited, that they will not either
directly or indirectly engage in any uther sardine business whatsoever in
the Dominion of Canada, nor directly or indirectly use the brands of either
Connors Bros., Limited, or Lewis Connors & Sons, Limited, in the Dominion
of Canada, or elsew herc nor, for a period of ten years from the 30th day of
April, A. D., 1925, use the name of Connors in connection with the sardine
business in any country whatsoever.”

In the employment agreement of Bernard Connors dated June 9, 1925,
there is no covenant in restraint of trade contained.

In the fall of 1925, the factory of Lewis Connors & Sons, Limited, at
Saint John was elosed down and the company’s operations were carried on
thereafter from Connors Bros., Limited, plant at Black’s Harbor. (Record
p- 39, 1. 13-26 and 30-31). By agreement in writing dated October 2,
1926, Bernard Connors’ employment with Lewis Connors & Sons, Limited,
was terminated by mutual arrangement and the agreement he was then asked
to sign contained the following covenant:—*“(3) The party of the first part
also agrees with the said })dl“(lbg of the second and third parts that he will not
directly or indirectly engage in any sardine business whatsoever in the
Dominion of Canada nor directly or indirectly use the brands of either
Connors Bros., Limited, or Lewis C'onnors & Sons, Limited, in the Dominion
of Canada or elsewhere, nor for a period of ten years from the 30th day of
April, A. D., 1925, use the name of Connors in connection with sardine
business in any country whatsoever.”

Bernard Connors, having been approached by certain parties, other
than the parties invo Ived in this action, who wished to have him identified
with them in the sardine business (Record p. 41, 1. 5-15), wrote to Connors
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Bros., Limited, and Lewis Connors & Sons, Limited, on April 15, 1937. In
his letter he pointed out, among other things, that he did not consider the
restrictive covenants in the agreements of June 9, 1925, and October 2, 1926,
as binding in law but that, if they were binding, he did not wish or 1ntend to
violate them. He served notice of his intention to engage in the sardine
business in Canada and to use the name of Connors if he saw fit. He pointed
out that, if the companies intended to hold him to the covenants, he would
apply to the Chancery Court for a construction of the agreements containing
the covenants and directions as to the rights of the parties thereunder. (L\
No. 6, Record p. 192). The defendant companies replied through their
solicitors that they considered the contracts binding in every respe(t and
had no intention of releasing Mr. Connors or 1})(111(10111116,r their richts under
these agreements. (Ex. No. 7, Record p. 194).

Accordingly, the plaintiff applied under Order 54a of the New Brunswick
Judicature Act for an originating summons and the same was issued by
Baxter, C.J., under date of April 27, 1937. Three questions (), (b), and (c),
were submitted to the Court for construction and a declaration as to the
rights of the parties applied for. (Record pp. 1-3).

The matter came on for hearing before Chief Justice Baxter in the
Chancery Court of New Brunswick on the 15th, 16th, 17th, and 25th of June,
1937, at Saint John and judgment was delivered on August 24,1937. (Record
pp. 72-79).

In his judgment, the learned Chief Justice of New Brunswick answered
question (a) in the affirmative; declined to answer question (b) for the reasons
given in his judgment; and answered question (¢) in the negative, and ordered
the plaintiff to pay the costs of the application.

The plaintiff appealed to the Supreme Court of New Brunswick, Appeal
Division, at the November sittings in 1937, and, after taking time to consider,
the Appeal Court dismissed the appeal with costs on I’cbrualy 8, 1938
written judgments being delivered by Grimmer J. and LeBlanc, J. (Record
p- 81).

The plaintiff, on February 18, 1938, obtained special leave from the
Appeal Division of the Supreme Court of New Brunswick to appeal to the
Supreme Court of Canada. (Record p. 82).

Part 11.
ERROR.

The learned judges of the Appeal Court were in error in affirming in
toto the judgment of the court below and the learned Chief Justice in “the
court below was in error :—

(1) In not dealing with the necessary element of time in relation to the
restraint imposed by the covenant, and in not holding that the restraint,
being for all time, was too wide ;
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(2) In treating the question of the area of restriction as applying only to
sales of sardines in Canada, and in not holding that the plaintiff was denied
access to the source of supply of Canadian sardines for sale anywhere in the
world, the covenant thereby being world wide in extent and therefore too
broad ;

(3) In holding that the covenant was a reasonable one in the face of
the evidence as to reasonableness adduced by the defendants;

(4) In not holding that the covenant of June 9, 1925, (Ex. No. 3, Record
p. 181), was cancelled by the general release to Bernard Connors in the agree-
ment of October 2, 1926, (Ex. No. 5, Record p. 186), and that the covenant
contained in the said agreement of October 2, 1926, was a mere covenant
against competition per se and illegal;

(5) In his application to this case of the law on the question of public
policy in relation to restraint of trade agreements;

(6) In apparently considering as material to the question of the reason-
ableness of the covenant irrelevant evidence touching upon matters anterior
to the formation of the business of Lewis Connors & Sons, Limited ;

(7) In declining to answer question (b) for the reason given, namely, that
he was exercising the discretion conferred upon him by Order 54a Rule 4, and
in not holding that the plaintiff can be employed in the sardine business in
Canada.

Part I11.
ARGUMENT.

For purposes of convenience, the Appellant’s argument will be developed
under the headings of the grounds of error in their numerical order.

Error No. (1).

Time.—1It is submitted that the restraint imposed by the covenant is
unreasonably wide both as to extent of time and extent of space and that,
if too wide as to both elements or cither one. the covenant is invalid. The
restraint placed upon the Appellant in the present case is completely general
and, in its extent, is unusual if not unparalleled among reported cases.

Since no time is mentioned in the first part of the covenant, it must be
taken that Bernard Connors is restrained from engaging in the sardine busi-
ness in Canada for all time, and so the learned Chief Justice decided in the
first instance and his }u\urnwnl’ was affirmed in whole by the Court of
Appeal. But in his judgment, he did not deal specifically or at all with the
time element in the covenant as applied to the question of reasonableness,
confining himself entirely to a consideration of the extent of space. It is
submitted by the Appe llant that the most salient feature of the question of
reasonableness in this case is the matter of the time element.

1t is a well established principle of law, following a long line of author-
ities, that restraint on competition per se is 1lleval and void : Vancouver
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Malt and Sake Brewing Co., Ltd. vs. Vancouwver Breweries, Lid., 1934, A. C.
181; McElistrim vs. Ballymacelligott Co-Operative Agricultural and Dairy
Society, 1919, A. C. 548.

An agreement whereby a person undertakes not to compete with another
for a money consideration, is void. However, if the covenantor sells his
business for a consideration and at the same time undertakes not to compete
with that business, the covenant, if drafted within the bounds of reasonable-
ness in law, may be good. In the latter case, the law presumes that the
purchaser wishes to make the business his own free from competition by
the former owner because a component part of the business is the goodwill
built np by the former owner.

Had Connors Bros., Limited, immediately discontinued the operations
and activities of Lewis Connors & Sons, Limited, there would have been no
question but that the covenant was void. The law, in supporting these
covenants in restraint of trade, definitely contemplates that the purchaser
intends to continue the business and the restraint is imposed in order to give
him a reasonable opportunity to retain the customers for, without those,
the property purchased would not be so valuable. The protection of the
goodwill then is the crux of the matter. :

Accordingly, the extent of time is a necessary element to be considered
in construing the question of reasonableness as applied to the present con-
tracts. It issubmitted that the purchasers of Lewis Connors & Sons, Limited,
were entitled to get from Bernard Connors (if they were entitled at all) his
interest in the business he sold free from competition by him for a period of
time sufficient in extent to enable the purchasers to secure to themselves the good-
will which they had bought.

That freedom from competition would enable the new owners to make
contact with the existing customers of Lewis Connors & Sons, Limited, and
insure the retention, at least for a reasonable period, of the trade of those
customers. Once the new owners had made those contacts ( Bernard Connors
being out of the picture) it would then be incumbent upon them to provide
those customers with the service and quality of product which the customers
demanded. [f they failed to do this, the new owners would lose the
customers whether Bernard Connors was in business or not.

There is clear evidence on the record (Record p.59, 1. 35-——p. 60, 1. 7)
that the customers trading with Lewis Connors & Sons, Limited, at the
time these agreements of 1925 were executed have been retained. The
following from the cross-examination of Mr. Doone (Record p. 59, 1. 41—
p- 60, L. 7) is significant:—

“@.—1 mean you have had plenty of time to retain those
customers ?  A4.—Oh, yes, those customers were retained. I did
not know if you mean by Lewis Connors or Connor Bros.”

“ @.— I mean by Lewis Connors. A.—Those customers are all
retained. Lewis Connors & Sons supplied the same customers as
they always did to a great degree.”

“@. You didn’t get my point. Lewis Connors & Sons, Limited,
“ had certain customers in 1925. Has that company succeeded

r G 1732 M

43

e

<

"

In the
Supreme
Court of
Canada.

No. 20.
Factum ot
Bernard
Connors—
conlinued




In the
Supreme
Court of
Canada.

No. 20.
Factum of
Bernard
Connors—
continued.

90

‘ in retaining that connection during the last twelve years ?— 4. Yes,
¢ pretty well.”
“@. Added some new ones to it no doubt? —-A4. Yes, that
A 2 bl
1s true.

According to the prepared figures on the sales of sardines by that
company (Ex M, Record, p. 198) the output in 1925 was 53,168 cases while
in 1936 it was .)7,.)()6. It can be seen that Lewis Connors & Sons, Limited,
has had no loss of business and it is submitted that its increase could have
been substantially larger had Connors Bros., Limited, not, as Mr. McLean
practically admits in his evidence (Record, p. 53, 1. 6-11), purchased the
company primarily to eliminate competition and not as an investment
with a view to increased profits.

It will be seen that Connors Bros, Limited, sales increased from 127,111
in 1925 to 257,752 1in 1936 and Mr. McLean appears to think the increase was
even higher and he should know. (Record, p. 48, 1. 43, p. 49—1. 1.) Since
the two companies are directed by the same interests, it is reasonable to infer
that the sales of Lewis Connors & Sons, Limited, could have progressed
in the same proportion as the other company if the latter gave the matter
proper attention. In any case Mr. McLean has been well satisfied with
the growth of the businesses. (Record, p. 53, 1l. 29-33; Record, p. 54,
Il. 13-15.) No doubt the reason the figures for both companies are not
even higher is because both packs are put up at the Connors Bros. plant
at Black’s Harbor and its equipment is limited. Mr. McLean says that
if they had the equipment they could pack 600,000 cases. (Record, p. 54,
L I0.)

Mr. Hill states in his evidence, (Record, p. 64, 1. 4) that the net profit,
on a conservative basis, is twenty-five cents on a case of sardines. The
purchasers of Lewis Connors & Sons, Limited, paid for a controlling interest
$55,000 in stock of Connors Bros., Limited, and $35,000 for the balance.
(Ex. No. 4, Record, p. 175.) This husiness had been conducted by them for
twelve years up to the time this action was commenced with an average

sales” showing of 50,000 cases a year, showing a return to them in profits
alone of £l.)0 000, without any extra investment in plant, etc., since the
business is all handled from the plant of Connors Bros., Ltd.

At the time the Respondents submitted this covenant to Bernard Connors
in 1925, they should have been in a position to estimate the time required
to enable them to make the goodwill of the business their own and to insure
them a return of their investment and a fair profit.

The evidence in this case shows conclusively that, over a period of twelve
years, they have more than succeeded in doing those very things. They have
retained all their customers and in net profits alone they have practically
doubled their investment. And, the purchasers of Lewis Connors & Sons,
Limited, being in the sardine business themselves at the time, would be
in a much better position than a stranger to the business to estimate the
extent of time required to make this covenant a reasonable one.
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There does not appear at any place in the record one syllable of evidence
to show why the purchasers of this business required an all time covenant
against Bernard Connors (who was in his thirties at the time) in which to
make the business their own. Subsequent events, as disclosed by the
evidence, show that, if they needed any restraint at all, its extent in time
should have been no more than ten years.

The only reason which the Respondents can advance for such a wide
restraint is that they wanted Bernard Connors out of the sardine business
for all time, and that is hardly an adequate reason to be consistent with
the common law principle of public policy.

It was the Respondents’ duty in this case to disclose to the court
why an all time restraint was reasonably necessary for the protection of the
business of Lewis Connors & Sons, Limited, as a going concern, and it is
submitted that they have not done so.

It is true that Lindley, M. R. in Haynes vs. Doman, 1899, 1 Ch. at p. 23,
suggests that no case can be found in which an agreement in restraint of trade,
free from objection in other respects, has been held void simply because
its duration was not restricted. But all that this statement can surely
mean is that a covenant is not faulty prima facie because a definite period
of time is not stated. There may be instances where an indefinite period
is reasonable as, for example, within a small restricted area in connection
with the business, such as that of a solicitor, where personal contact means
everything. How can the same be said about a business as extensive as
the one in the present case ?

The extent of a time restriction is a material element in deciding whether
the agreement as a whole is reasonable according to Fastes vs. Russ, 1914,
1 Ch. 468.

It is submitted that the restriction placed upon the Appellant goes
Sfurther than was reasonably mecessary for the protection of the business of
Lewis Connors & Sons, Limited, and that the restraint tends to do nothing
more than stifle competition as such.

The Appellant would refer to the case of McEllistrim vs. Ballymacelligott,
supra, and to the case of Attwood vs. Lamont, 1920, 3 K.B., 571, particularly
to the judgment of Younger, L.J., pages 580 to 598.

In the latter case, the principle laid down in the case of Nordenfelt vs.
Mazim-Nordenfelt Guns and Ammunition Co., 1894, A.C. 535, and followed
by the House of Lords in all subsequent cases of restraint of trade with
reference to the burden of proof being on the covenantee to establish that
the scope of the covenant went no further than was reasonably necessary
for his protection, was again affirmed.

Younger, L.J., at pages 596 and 597 in the A#twood case says: ° The
covenant . . . being a covenant for life and excluding the appellant
for that period from a considerable area with reference to the great bulk
of whose residents . . . the plaintiff has no relation at all, it is, I think,
on any view, unreasonably wide.” And further at page 597, he says :
“The covenant . . . asitstands has not been justified by any evidence
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from him (Attwood) that his connection required so wide a restraint or,
at any rate, a restraint so extended in duration.”

It is contended by the Appellant that the Respondents, in drafting this
covenant, were wholly concerned with keeping the Appellant out of com-
petition under the name ** Connors,” which all through the evidence they
have sought to show was synonymous with the sardine business in Canada.
Had they so drafted the covenant as to restrain Bernard Connors from
engaging either directly or indirectly in any sardine business in Canada in
which the name * Connors ™ was used, there might be something said in their
favor becanse then they would have shown that, in tlslng to make a
reasonable covenant, they worded it so as to protoct the thing they really
sought to protect.

But they went further and tried to shut out the Appellant as an
individual (apart from the fact that he bore the name Connors) from
competition for all time.

Having a practical monopoly of the sardine business in Canada at the
time, ( Record p. 54, 1] 40-45) and their companies being operated under
the name * (,(mnq_)rb it is perhaps reasonable to draw a conclusion that
they would wish to be the only concerns packing sardines under that name.

But, in restraining Bernard Connors from engaging in the sardine business :

in Canada under any name, they have gone further than the achievement
of their main purpose required.

The Respondents have made some effort to show why they needed
protection for the name *“ Connors ” and, had they been content to protect
the name and not try to push the individual, Bernard Connors, out of
business for all time, it might be that their covenant was reasonable. Since
they did not do this, the Court cannot help them by modifying the covenant.
1t the restraint is too wide, a Court must find it invalid and that ends the
matter.

Haldane, L.C., in the case of Mason vs. Provident Clothing Co., 1913,
A. (. 724 at page 732 says: ““ The question is not whether they could have
made a valid agreement, but whether the agreement actually made was
valid.”

“ Public policy requires that every man shall be at liberty to work for
himself and shall not be at liberty to deprive himself and the State of his
labour, skill or talent by any contract that he enters into. This is equally
applicable to the right to sell his goods.” McEllistrim vs. Ballymacelligott
Society, supra, at page 572.

The evidence discloses no special circumstances in regard to the nature
and extent of the business of Lewis Connors & Sons, Limited, which would
require a restriction on the liberty of Bernard Connors to make his living in
his own country at the business in which he was brought up and at which he
w orked from boyhood, a restriction which might extend for 35 or 40 years

having regard to the Appellant’s age and the I)O%blblhtles of human life, as
pomtcd out by Lord Birkenhead in “the case of McEllistrim vs. Ballymacelli-
gott Society, supra, at page 564.
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It is clear from the evidence that Lewis Connors was the principal
owner and organizer of Lewis Connors & Sons, Limited, and it was he with
whom Mr. McLean held the opening negotiations for the purchase of that
company by Connors Bros., Limited. Since no specific evidence was given
to the contrary, it is reasonable to infer that Lewis Connors would be the
principal person whose future competitive activities the purchasers would
desire to curtail, he being one of the original C'onnors “ brothers.” Bernard
Connors was small fry, so to speak, as compared with his father, being only
a minority shareholder in the company. Yet in the June 9th agreement
(Ex. No. 3, Record p. 181) a joint covenant was taken from these two men,
placing the same time restriction on both. Lewis Connors was well into his
sixties while the Appellant was in his thirties. (Record p. 13, 1I. 14-16;
Record p. 14, 1. 21.) The former had a very much shorter expectancy of
life—in fact he died in 1934. 1t is submitted that, had the Respondents
placed a ten year restriction on these men, they would have achieved their
purpose in regard to Lewis Connors, thev would have allowed themselves
ample time ((lb has already been %hown) to maintain the stability of the list
of customers they acquired, and they might not have been considered to
have imposed too harsh a restraint on Bernard Connors, who was a young
man at the time. DBut it was inconsistent to ask the same restriction under
the circnmstances from two men of such disparity in ages, and having gone
too far the Respondents violated the rules as to reasomableness, and any
restraint at this time is nothing more than a mere restraint on competition
and void.

If the Respondents considered Bernard C‘onnors to be so valuable and
to have such valuable connections in the sardine business, they should have
retained him in their organization. They had the opportunity. In fact he
made 1t clear that he wlsht »d to continue being identified with the sardine
business when he stipulated in the option of April 30, 1925, for a contract of
employment. (Ex. No. 4, Record p. 175). However, apparently the
Respondents did not want him and succeeded in getting him out of the
organization on October 2, 1926. (Record p. 39, Il. 35— 44) It is obvious
that they did not fear competition from the man, Bernard Connors, but from
the name he bore and it was the use of the latter which they really wished
to restrict.

In making their covenant they went too far and the Appellant would
submit that the use of the Connors name and its synonymity with the
sardine business should not be allowed to obscure the fact that the man,
Connors, as well as the name, Connors, is restricted, and this restriction on
the individual is too wide. There is no evidence to show that an all time
covenant was required and the action of the Respondents in letting Connors
out of their organization proves this fact.

The fact of the whole matter is that Connors Bros., Limited, did not wish
to have Lewis Connors & Sons, Limited, another sardine company using the
name Connors, in opposition to them. As Mr. McLean says at (Record p. 48,
1. 21) “it was very confusing,” and see also the evidence of Mr. Hill at
(Record p. 66 1. 37—p. 67, 1. 10). They did not buy what all through the
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evidence they tried to show was a bankrupt concern for the sake of building
up the business of that concern, as public policy dictates they should do.
They bought the company to close it down and eliminate this ““ confusion ”’
Mr. McLean talks about because for them to ¢ arry it on would only continue
the confusion.

But after getting the business of Lewis Connors & Sons, Limited, the
thought must have occurred to them that to wind up the company would
cause them to lose the force of the restrictive covenant, since the latter would
then be interpreted merely as a restraint on competition per se, and the
purchasers were astute enough to continue Lewis Connors & Sons, Limited,
as a subsidiary and later a wholly owned subsidiary.

The minutes of the meeting of directors of Connors Bros., Limited,
May 14, 1925, (Record p. 52, 1. 15—p. 53, 1. 5), discloses that this concern was
not interested at that time in considering the matter of public policy.
They were not interested in buying a business with a view to con-
tinuing it. A restrictive covenant pre-supposes the continuation of the
business for whose protection the covenant has been taken, and the public
interest is only served by the continuation of that business.

The policy of C'onnors Bros., Limited., was aimed * with a view to driving
the company’s competitor out of business.” Mr. McLean admits that their
prime object was to eliminate competition. (Record p. 53, 1l. 6-11).

In drawing the restrictive covenant, Connors Bros., Limited, was con-
cerned simply and entirely with the protection of the business of that com-
pany only and not with the protection of the business of Lewis Connors &
Sons, Limited. Thv former concern was merely getting rid of a competitor
that was making it ** confusing.

1t is submitted by the Appellant that the entire surrounding circum-
stances of this transaction show conclusively that this matter is one which
should be classed under the head of LOIIl])thtl(‘Il per se. 1f the cloak the

Respondents have drawn around it obscures the 1ssue to such an extent as
to make such a construction impossible, then at least, it is obvious that
Connors Bros., Limited, was intent purely on restricting the Appellant from
repeating the confusion by engaging in the sardine business under the name
“ Connors.” But an all time restraint on his individual liberty, apart from
the use of the name, exceeds the bounds of reasonableness and should be held
to be void.

Egrror No. (2).

ArEA — The phrase ‘ sardine business ” used in the covenant is an
intriguing one. The learned Chief Justice on trial was immediately im-
pre%ed by its ambiguity. He asks Mr. Inches VVhdt do you mean by the
word * business”” 7 (Record p. 30, 1. 23). He also says: * I shall want to know
your contentions. Whether this man, the plaintiff, could not manufacture
sardines within the Dominion of Canada, selling them outside the Dominion ?
Do you contend that ? Or do you simply contend that so long as he did not
sell or attempt to sell in the Dominion of Canada, he could sell elsewhere ? ™
(Record p. 30, 1. 40—p. 31,1. 2). To which Mr. Inches replied, *“ He cannot do
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any business in Canada at all.” (Record p. 31, 1. 3). The Chief Justice con-
tinued, “‘ I want to know whether you mean manufacturing or merchandising
or both.” And Mr. Inches asserted, “ I said putting up in tins and merchan-
dising.” (Record p. 31, 1. 4-6.)

The Chief Justice made a further observation, (Record p. 47, 1. 39—p. 48,
1. 3). *““There may be a condition that only means merchandising in the
sense of selling and distributing and it may also be contended even to manu-
facturing. The distinction is rather important because I should like to find
out whether the evidence is that they might not manufacture in Canada
and send the goods elsewhere than in Canada because they were allowed
to go in other parts of the world under the terms of the covenant or does
it mean that it was considered necessary to the protection of Connors Bros.
business that there should be no invasion of the source of supply in Canada.”

The Respondents’ counsel did not specifically reply to that last observa-
tion of the learned Chief Justice. (Record p. 48, 1. 5-14). But the
Appellant contends that the scope of the covenant in this case is that
far-reaching, that is to say that Bernard Connors cannot manufacture
in Canada for sale anywhere in the world. In other words he is shut off com-
pletely from the Canadian source of supply.

The learned Chief Justice in his judgment (Record p. 78, 1. 10-18) in
reference to the area of restriction appears to have construed the covenant
to apply only to sales of sardines in Canada. But, if the Appellant is ex-
cluded from packing in Canada, he is also excluded from selling Canadian
sardines anywhere in the world packed by him in Canada.

The Appellant submits that in his judgment the learned Chief Justice
did not apparently consider the world wide aspect of this covenant.

Since the Appellant, by this covenant, is shut off from the entire source
of supply of Canadian sardines, the area of restriction comprehended by the
covenant, so far as the goodwill of Lewis Connors & Sons, Limited, is con-
cerned, cannot be confined to the Dominion of Canada, as both courts below
apparently held to be the case.

The judgment of the trial judge at (Record p. 78, ll. 10-13) contains the
following statement: *° Where was it that the Connors people could do
injury to the goodwill with which they had parted ? Surely wherever the
business has been carried on. And they had carried it on in each of the
provinces of Canada.”

But the evidence also discloses that they had carried it on in certain
foreign countries as well, though there is no evidence that the business was
carried on in all the countries of the world.

A scrutiny of Exhibit M (Record p. 198) will show that in 1924, its first
year in business, Lewis Connors & Sons, Limited, sold 6,930 cases in the
toreign market as against 20,437 in the Canadian market. In the year 1925,
(the year the covenant was entered into) this company sold 26,372 cases in
the foreign market and 26,796 in the domestic market. In considering the
foreign sales for the year 1925, it must be borne in mind that Connors Bros.,
Limited, acquired ownership around the first of June in that year, which
might conceivably account for the increase in foreign sales, because there
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would be nothing to stop the latter concern from directing part of its foreign
sales to its subsidiary as admitted by Mr. Doone. (Record p. 59, 1. 32-34).

Accordingly it will be seen that Connors Bros., Limited, in imposing
the restraint upon the Connors men, considered that it required an all time
restriction for the whole world not only for the protection of the Canadian
market of Lewis Connors & Sons, Limited, but also for the protection of the
goodwill of that company as measured by foreign sales of approximately
7,000 cases.

In his judgment (Record p. 78, 1l. 18-23) the learned trial judge stated :
“ In dealing with the area of restriction, the rule seems to be that laid down
by the Lord Macnaghten in the Nordenfell case at p. 566 where he says that
‘ the Court ought not to hold the contract void unless the defendant made
it plainly and obviously clear that the plaintiff’s interest did not require
the defendant’s exclusion or that the public interest would be sacrificed if
the proposed restriction were upheld’.”

The Appellant submits that the interest of Lewis Connors & Sons,
Limited, did not require the entire source of supply nor, for the protection
of its small forcien trade, that the Connors men should be restrained from
packing in Canada and selling anywhere in the world, especially in view
of the fact that the company was not selling in every country in the world.
The covenant in those respects definitely goes further than was required
for the protection of the covenantees, and that is what Lord Macnaghten
implied in the rule cited by the learned trial judge in the present case.

The Nordenfell case, which is the outstanding if not the only reported
instance of a world wide covenant, at least had a limit of tinie involved.
And the reasons why a world wide covenant was upheld in that case bear
not the slightest resemblance to the present case. Nordenfelt's customers
were the governments of countries throughout the world. He could not
have confined his business (sale of quick-firing guns) to the United Kingdom.
The same cannot be said of sardines because every single individual is a
potential customer for food and sardines are a food.

Furthermore, in the Nordenfell case, the Vendor was parting with a
patented invention and there is no suggestion in the present case that any
special trade secrets or formulae were sold by Lewis Conuors & Sons, Limited,
to the purchasers of that business.

(‘onnors Bros., Limited, took the widest type of restriction possible,
with no special circumstances to justify their doing so unless for the reason
that this company wanted the entire sardine business in Canada, with its
consequent export trade, to itself. In this conuection a scrutiny of the
Record p. 54, 1. 43—p. 55, 1. 41 is indicated.

In Herbert Morris, Limited vs. Saxelby, 1916. 1 A. (C. 688, Lord Shaw at
page 717 makes the following statement, the last part of which might be
made applicable to the present situation: My Lords, in my opinion
Mitchel vs. Reynolds still remains among all the decisions the most out-
standing and helpful authority. Lord Macclesfield states the principle
in a form which seems to fit and rule many very modern conditions and
many developments of commerce and of contract: °The true reasons of
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the distinction upon which the judgment in these cases of voluntary restraints
are founded are, first, the mischief which arise from them, first to the party
by the loss of his livelihood and the subsistence of his family; secondly
to the public by depriving it of a useful member. Another reason is the
great abuses these voluntary restraints are liable to, as for instance from
corporations, who are perpetually labouring for exclusive advantages in
trade and to reduce it into as few hands as possible . . .’”

Error No. (3).

The test applied by all the courts in modern times to the subject of
restraint of trade is that laid down by Lord Macnaghten in the House of
Lords in the celebrated case of Nordenfelt vs. Maxim-Nordenfelt Guns and
Ammunation Co., 1894 A. C. 535, wherein at page 565, he says :

“ The true view at the present time I think is this: The Public have
an interest in every person’s carrying on his trade freely; so has the indi-
vidual. All interference with individual action in trading, and all restraints
of trade of themselves, if there is nothing more, are contrary to public
policy and therefore void. That is the general rule. But there are excep-
tions : restraints of trade and interference with individual liberty of action
may be justified by the special circumstances of a particular case. It is a
sufficient justification, and indeed it is the only justification, if the restraint
is reasonable—reasonable, that is, in reference to the interests of the parties
concerned and reasonable in reference to the interests of the public, so
framed and so guarded as to afford adequate protection to the party in
whose favour it is imposed, while at the samne time it is in no way injurious
to the public. That, I think, is a fair result of all the authorities.”

In the case of Mason vs. Provident Clothing and Supply Co., 1913,
A. C. 724, Lord Haldane at page 733 says: ‘‘ My Lords, the respondents
have to show that the restriction they have sought to impose goes no further
than was reasonable for the protection of their business.”

As to the onus being upon the covenantee to prove the reasonableness
of the restraint imposed, see also Morris vs. Saxelby, supra, at page 706;
Attwood vs. Lamont, supra, at page 589; Maguire vs. Northland Drug Co.,
1935, S. C. R., 412.

Lord Haldane in the case of Mason vs. Provident Clothing Co., supra, at
pages 732 and 733 says :—

“ Such a restraint on the liberty of a man to earn his living or exercise
his calling is a serious one, and the Courts have always regarded such restric-
tions with jealousy. They have steadily refused to allow the question of
their validity to be decided by a jury. Questions of this kind have always
been reserved by the Courts as being for the Court itself and to be decided
in accordance with a definite legal test. Evidence cannot be given on the
question of validity or of reasonableness, although evidence can be given as
to the nature of the business and of the employment and, I think, also as to
any practice which is usual among business men as regards the terms of the
employment, not because this can determine the legal question of what is
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reasonable, but because what is usual is to some extent a guide in the con-
sideration of the requirements of the particular business.”

The Appellant submits in the present case that the evidence of reason-
ableness to meet the application of this ‘* definite legal test ™ is only such
as touches upon the character and requirements of the business of Lewis
Connors & Sons, Limited at the time the contract was made.

Applying this test, the record does not diselose anywhere sufficient
evidence touching upon the character and requirements of this business to
show why an all time and world wide restriction was reasonably necessary.
The burden of so showing was upon the Respondents and they have not
discharged it. The covenant remains invalid until this onus has been
discharged.

The Respondents will no doubt lay great stress upon the evidence given
by Bernard Connors at Record pp. 32- 34 and seek to establish that Mr.
Connors’ views, as expressed in that testimony, constitute evidence of
reasonableness.

The most which that evidence can establish, however, is that Mr.
Connors considered that the price he was receiving for his shares was a fair
one.

It may further be pointed out that, during the examination of the
Appellant by the Court on Record pp. 32-34, he was palpably confused
between the covenant signed in 1925 and that executed in 1926.

Attention may be drawn to the following : (Record p. 33, 1. 3-10).
“@. (By the Court). Have you any other idea than that Connors Brothers
were taking over your concern for the purpose of eliminating competition by
your concern? They wanted to get you out of business to get a clear
field ?-—A4. Yes.”

“@. (By the Court). And paying you more money than your stock
would be worth 2—4. It might have been.”

“@. (By the Court). You thought so?—A4. We thought the price
was fair.”

This evidence clearly refers to the transaction in June, 1925.

However, later on in the evidence (Record p. 33, 1l. 13-32) we have the
following :—

“@. (By the Court). What gives you the idea you would like to go
into the business now ?—A4. They insisted upon having this agreement
signed and I at the time had legal opinion on it—that it was not binding

—and 1 did not want to sign it at first but they insisted and after I had a
consultation with my solicitors I was under the i impression it was not binding
and I was not giving them——"’

“ @. (By the Court). In other words, they were not getting what they
thought they were getting and not getting What they were paying for ?—A4.
I thought they were trying to bind me as best they could.”

“ @. (By the Court). Didn’t they think they were providing for keeping
you out of business ?—A. Yes, they were trying to provide for keeping
me out altogether.”
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‘@. (By the Court). You felt they were just a bit wrong about that
and were not getting what they thought they were ?—A. They might.”

“ @. (By the Court). Was it or not ?—A. 1 do not know what they
thought they were getting.”

“@. (By the Court). We will repeat ourselves. Have you any doubt
what they thought they were getting? Have you any doubt ?—d4. Well,
one of their directors told me he was not sure it would be binding.”

“ @. (By the Court). That director was who ?—A4. B. M. Hill.”

“ . When did Mr. Hill tell you that ?-—A4. I cannot recall the date.
It was during that time—of these negotiations. I do not know the exact
date.”

“ Q. Where did the conversation take place ?—A. I cannot just recall
exactly where it was. I think down in Mr. Hill’s office—in one of his offices.”

That the time when Connors had legal advice that the agreement was not
binding was when the last agreement in October, 1926, was signed is
evidenced at Record p. 46, 11. 11-13, and also at Record p. 69,11. 12-16. See
also (Record p. 64, 1. 17-41; and Record p. 68, 11. 33-39).

It is surely impossible for a court to take this phase of the evidence
(where the witness and the examiners were obviously at cross purposes)
and say that there is evidence justifying this covenant as a reasonable one.

Furthermore, the Appellant would submit that any views he may have
entertained at any stage of the transactions upon the validity of these
covenants can have no bcauna upon the application by a court of the test of
reasonableness. There was no duty upon Bernard Connors, when this
covenant was submitted to him, to point out that he did not consider
it a valid one. It was the covenantees who insisted upon placing the
covenant in the agreements and it was drafted by them and for their own
protection. Connors was selling his shares in the business and the Respon-
dents were acquiring the assets of Lewis Connors & Sons, Limited, and among
those the goodwill. The Appellant was not selling an undertaking against
competition which he held out to be valid. The respondents assumed the
responsibility for the validity of the covenant and, if they exceeded the
bounds of reasonableness in drafting this covenant, that is their loss.
[t was their duty to make sure that the restriction was reasonable
and, in doing so, to ask no wider restraint than they could prove to
be necessary. When they insisted upon a completely general restriction,
they assumed the risk that it might be declared illegal, and Connors’
opinion whether or not he considered it invalid can have no effect
on the legal question now involved. To repeat the observation of Lord
Haldane in the Mason case at page 732: * Evidence cannot be given
on the question . . . of reasonableness, although evidence can be
given as to the nature of the business

The evidence given in this case as to the nature and extent of the
business of Lewis Connors & Sons, Limited, does not make it clear that this
company required such a wide restraint upon the Appellant for the protection
of the goodwill of that business, and the Courts below were in error in not
so holding.
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The Respondents will doubtless seek to advance the argument that the
parties were the best judges of what was reasonable as between themselves.
That principle was enunciated in such cases as Palmolive Co. vs. Freedman,
1928, 1 Ch. 264 ; English Hop Growers vs. Dering, 1928, 2 K. B. at p. 186 ;
North Western Salt Co. vs. Electrolytic Alkali Co., 1914, A. C. 461.

But when these cases are studied they will be seen to be actions in-
volving contracts purely for price maintenance and the principles so
enunciated were based upon those circumstances.

The argument advanced for the Appellant under this heading of Error
No. (3) also answers the written judgment of Mr. Justice LeBlanc in the
Court of Appeal. (Record p. 81). And in this connection the following
observation of Sargant, L. J., in the case of Palmolive Co. vs. Freedman, supra,
at page 279, may be pertinent :—

“ I have naturally no sympathy with the defendant in the course which
he pursued of deliberately breaking his contract with the plaintiffs quite irre-
spective of whether he still had stock acquired from them or not. But this
is not the crucial question. What is crucial is that the terms of the contract
devised by the plaintiffs go beyond what is required for their reasonable
protection and impose unreasonable obligations on the defendant, par-
ticularly as regards duration.”

Error No. (4).

The Appellant contends that by the agreement of October 2, 1926, (Ex.
No. 5, Record p. 186) he was released by the Connors companies and the
McLeans from the covenants in restraint of trade contained in the agreements
of April 30, 1925, and June 9, 1925. (Ex. No. 4, Record p. 175; Ex. No. 3,
Record p. 181). Paragraph (5) of Exhibit No. 5 releases the Appellant
“from all claims and demands of every nature and description which they
or either of them may have or which hereafter they or either of them
may have . . . . by reason of anything to the date of these presents.”

The word *‘ anything " is a very comprehensive one, and even though :

the covenants are not specifically mentioned in clause (5), they may be
included within the scope of the word ““ anything  especially if the parties
contemplated their being so included.

Bouvier's Law Dictionary defines release as : ““T'he giving up or aban-
doning a claim or right to the person against whom the claim exists or the
right is to be exercised or enforced.”

As Pollock says in his work on Contract, Ninth Edition, page 274 :
“ The one universal principle (of construction) is that effect is to be given
to the intention of the parties collected from their expression of it as a whole.
It must be collected from the whole : that is, particular terms are to be con-
strued in that sense which is most consistent with the general intention.”

Lord Westbury in the case of L. & S. W. Railway Co. vs. Blackmore,
1870, L. R. 4 H. L. at page 623, says:

“ The general words in a release are limited always to that thing or those
things which were specially in the contemplation of the parties at the time
when the release was given.”
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Attention may be directed to the use in clause (5) of the word *“ includ-
ing”’ instead of the word ° particularly,” which is customarily used.
(Record p. 187, 1. 7).

When one considers the whole of this agreement of October 2, 1926,
with special reference to paragraph (7); the agreements of April 30th and
June 9th, 1925; and more particularly the agreement of October 2, 1926,
(Ex. No. 2, Record p. 188) made with Lewis Connors, there is clear evidence
that the general intention of the parties was to cancel the restrictive covenants
as contained in the 1925 agreements so far as Bernard Connors was con-
cerned, and that this cancellation was included among those things which
were specially in the contemplation of the parties.

The reason is obvious. A part (and no doubt a substantial part) of the
consideration for Bernard Connors’ agreeing to sell his first block of stock and
sign the 1925 restrictive covenant was the fact that he was promised a five
year employment contract at $5,000 a year. By the October 2nd agreement,
this employment contract was being terminated and about four-fifths of that
consideration wiped out. Rather than risk the possibility that Connors would
later on go into the sardine business and claim that the covenants were no
longer binding because Connors Bros., Limited, had not fulfilled the con-
sideration stipulated for, the companies decided to wipe out the earlier
agreements and take a new covenant from Bernard Connors. They could
not wipe out the contracts in their entirety because some parts had been
performed, notably the acquisition of control and consequently the goodwill.
But they must have felt that they had cancelled all the rest of the provisions
of the 1925 agreements because they carried forward as paragraph (7) of the
October 2nd agreement with Bernard Connors a repeated promise by Connors
Bros., Limited, that it would purchase the remaining outstanding shares of
Lewis Connors & Sons, Limited, as previously promised on June 9, 1925.
It is significant to note that the McLeans were made parties to this October
2nd agreement and they could have no concern with the mere termination
of the employment agreement as such.

Then comes evidence which clinches the fact that the 1925 restrictive
covenants, given by Bernard Connors, were cancelled. Also on October 2,
1926, the companies and the McLeans entered into an agreement with Lewis
Connors (Ex. No. 2, Record p. 188) by which they release him, not from ** all
claims and demands of every nature and description,” as was given to Bernard
Connors, but merely from *“ any claims and demands ”” they may have against
Lewis Connors respecting alleged shortage, misrepresentation or other im-
proper conduct. They then go on to state that the general release given the
same day to Bernard Connors shall not operate as a release to Lewis Connors from
the restrictive covenants given jointly by Lewis and Bernard Connors on April
30th and June 9th, 1925. This agreement with Lewis Connors concludes
(Record p. 189, 1l. 2-5), ““ but the said agreements of April 30th, 1925, and
June 9th, 1925, so far as all the parties hereto are concerned, shall be of the

‘same force and effect as if the said agreement hereto annexed marked “A”

had not been made.” (The agreement marked “A” is Exhibit No. 5,
Record p. 186).
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The 1925 covenants do not read, ¢ The said Lewis Connors and Bernard
(‘onnors joinily and severally agree, etc.” They were purely joint covenants
and by the agreement with Bernard Connors on October 2, 1926, (Exhibit
No. 5) Lewis Connors was considered to be automatically released. And
the Connors companies and the McLeans did not want him released, hence
they had him execute his October 2nd agreement. (Ex. No. 2),

At first glance it seems strange that they did not incorporate in the
agreement with Lewis Connors a restrictive covenant as they did in the agree-
ment with Bernard Connors and bring the whole matter up to date. But
the reason is obvious. Lewis Connors was still a director of the companies
and getting $3,000 a year, part of his consideration for signing the 1925
agreement, so he affirmed the 1925 covenant as applying to him in order
to retain it as part of the original transaction. But Bernard Connors had
parted with his position and most of the salary which went with it and was
released from the 1925 obligations. The companies then made an entirely
new agreemont with hlm and took a new restrictive covenant.

There is no other logical reason why the covenant was placed in the
October 2nd agreement with Bernard Connors. 1f the 1925 covenant was
intended to be in effect as applying to Bernard Connors after October 2,
1926, there could be no reason for placing a similar one in the last agreement.

[t is accordingly submitted that, if the Appellant’s contention is correct,
the only covenant now in existence purporting to restrain Bernard Connors
is the one contained in the October 2nd agreement. (Ex. No. 5).

These covenants in restraint of trade fall within two classes () vendor
and purchaser agreements; (b) employer and employee covenants. It is
clear that the covenant in question (that is the last one taken) does not come
within the second class because those covenants are taken before the employ-
ment is entered into and not when it is being terminated. There is no
such covenant in Exhibit No. 1 (Record p. 183).

Vendor and purchaser covenants have to do entirely with the sale of
the goodwill of a business. On October 2, 1926, Bernard Connors was not
selling goodwill. He was selling 172 shares (the balance of his stock in
Lewis Connors & Sons, Limited), a very minor interest out of a total of
1,500 issued shares of that company, and furthermore Connors Bros.,
Limited, by the agreements of 1925, was obligated to buy those 172 shares
whether Bernard Connors gave them a restrictive covenant on October 2nd
or not. He was not obligated to sell. (Ex. No. 3, Record p. 181).

There was absolutely nothing which was being protected by this last
covenant of 1926, certainly not goodwill, because Connors Bros., Limited,
had acquired the goodwﬂl of Lewis Connors & Sons, Limited, in ]une 1925,
when the former company acquired control. If Bernard Connors had
continued to hold those 172 shares up to the present time, he could not as
such a minority shareholder have affected the policy or goodwill or operation
of Lewis Connors & Sons, Limited, in the slightest.

He did not want to sign the last agreement with this covenant in it
because he had wit enough to know it was valueless. He made sure by
asking his solicitors their opinion and they apparently agreed with him.
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Now, after he has signed it, he finds himself being placed in an unenviable
light, as will be seen from the judgment of LeBlanc, J. in the Court of
Appeal below, (Record p. 81) whose construction of the circumstances, it
is submitted with respect, is in error.

Accordingly, it will be seen that the covenant of October 2, 1926,
signed by Bernard Connors, was nothing more or less than a covenant in
gross, a mere restraint on competition per se and therefore void.

Error No. (5).

In his judgment (Record p. 78, 11. 31-36) the learned trial judge appears
to suggest that the question of public policy, which arises under these
restraint of trade contracts, must be determined by evidence showing injury
or no injury to the public.

The Appellant submits, with respect, that this view is erroneous. It
would be extremely difficult if not impossible, to prove actual injury or
lack of injury to the whole body of citizens of the world or even of a large
country like Canada.

The judgment at p. 78, lines 35 and 36 states : ** There is not a syllable
of testimony to show any injury to the public and I find that there has not
been any.”

The Appellant would submit that the principle on which these cases is
founded is that all restraints of themselves are bad, not because they have
or have not been shown to have injured the public but because public policy
dictates that this type of contract should not be made unless it is a reason-
able one. That principle is stated by Lord Parker in the case of Morris vs.
Sazelby, supra, at page 706 in these words :—

“ As 1 read Lord Macnaghten’s judgment (referring to the Nordenfelt
case) he was of the opinion that all restraints of trade of themselves, if there
is nothing more, are contrary to public policy and therefore void. 1t is
not that such restraints necessarily operate to the public injury but that
it is against the policy of the common law to enforce them except in cases
where there are special circumstances to justify them. The onus of pro-
viding such special circumstances must of course rest on the part alleging
them.”

In Mason vs. Provident Clothing Co., supra, at page 739, Lord Shaw
says : ‘“ It may be that bargains have been entered into with the eyes open,
which restrict the field of liberty and of labour, and the law answers the
public interest by refusing to enforce such bargains in cvery case where the
right to contract has been used so as to afford more than a reasonable
protection to the covenantee.”

In the case of Morris vs. Saxelby, supra, at page 718, Lord Shaw also
makes this statement :—“ And under modern conditions, both of society
and of trade, it would appear to be in accord with the public interest to
open and not to shut the markets of these islands to the skilled labour and
the commercial and industrial abilities of its inhabitants, to further and
not to obstruct for these les carrieres ouvertes.”
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These authorities definitely point the way. There is no special question
of evidence involved. * It is against the policy of the common law to
enforce them.” That is the true definition of public policy as applied to
these contracts.

There is no policy of the common law, however, which operates towards
the shutting off of competition. In fact it is an old saying that competition
is the life of trade and it must be generally conceded that competition is in
the interest of the public.

In the present case, it has been shown by the evidence that this assertion

is a correct one. In his judgment (Record p. 78, 1l. 32-35) the learned trial
judge says : “The only evidence before the Court is to the effect that the
price of sardines to the public has not been increased but somewhat lessened
since the making of this contract.”” With the greatest respect, the Appellant
submits that the evidence is not to the effect that the price of sardines was
lessened after the making of the contract. On the contrary, the price of
sardines to the public was lessened before the making of the contract and
because Lewis Connors & Sons, Limited, went into business in competition
with Connors Bros., Limited. These contentions are borne out by the
evidence of Mr. Connors and Mr. McLean at Record pp- 39 and 40, 48.

The Respondents claimed that price cutting was one of the reasons for
their purchase of Lewis Connors & Sons, Limited, and this *‘ price cutting ”’
really meant that Lewis Connors & Sons, Limited, was selling sardines at
five cents a tin while Connors Bros., Limited, had been selling for seven cents
a tin. From the time Connors Bros. met this competition (before any of the
contracts in restraint of trade were entered into) the price of sardines has
remained at five cents. This shows that the competition and not the
elimination from competition of the Connors men was in the interests of the
public. This is amply borne out by the evidence of Mr. Hill at Record
pp- 67 and 68.

1t might be well at this point, although the argument does not specifically
come under the head of public policy, to deal with a suggestion which will no
doubt be urged by the Respondents. The latter may indicate that Bernard
C'onnors by the covenant has not been cut off from other branches of the
fish business and that therefore it was not unreasonable to take a covenant
in connection with the sardine business.

Exhibit M, Record p. 198 shows that in 1924, Lewis Connors & Sons,
Limited, packed nothing but sardines and it was the competition from the
sales of sardines which the Respondents objected to. In 1925, the state-
ment shows that the sales from other lines of fish totalled 12,209 cases but
it will also be remembered from that June until the end of that year, the
company was controlled by Connors Bros., Limited, who may have adopted
a different policy or directed sales from their own sources of business. In
fact there is no evidence to show that all this business in sundry lines did not
take place after June, 1925. It will also be observed that the sales from
sundry lines in 1936 were only 9,080 cases. Not a very profitable or exten-
sive business compared with the sardine business and not the principal
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business to which the Appellant’s previous activities were devoted and which
he must have known best.

It can also be inferred that the ability to pack and sell sardines would
have a powerful influence upon sales of other lines by a person or company
engaged in these sundry lines.

The respondents might just as well say to Bernard Connors, *“ We are
cutting you off from the business you made your life’s work but it will be in
order for you to engage in the grocery business.’

The business the Appellant was engaged in at the time of making this
covenant in 1925 was the sardine business and it is no answer to say to him,
“You can go iuto some other business.”

Lord Birkenhead in the case of McEllistrim vs. Ballymacelligott Socuety,
supra, at page 565, says: *“ It is no answer to such a man to say, * You can
go elsewhere.” ”” 1t is submitted in the present case that it is no answer to
Bernard Connors to tell him that he can get into another form of business
activity or that, if he wants to remain in the sardine business, he can go out-
side his native country, and become an exile. Surely, both these answers
are opposed to public policy.

Error No. (6)

It is submitted by the Appellant that the covenants in question could
only be taken for the protection of the business of Lewis Connors & Sons,
Limited, and not for the protection of the business of Connors Bros., Limited,
since it was the former business which was being sold under the agreements
of 1925. Leitham & Sons, vs. Johnstone- White, 1907, 1 Ch. .LA, B. R. C.
Engineering Co., Ltd., vs. Schelff, 1921, 2 C*h. 563.

The learned Chief Justice on trial apparently accepted this contention.
(Record p. 78, 1. 4, 5, 36, 37).

Accordmrrly it is submitted that any evidence touching upon matters
anterior to the commencement of the business of Lewis Connors & Sons,
Limited, is irrelevant to the issues in this cause, and should not be con-
sidered in dealing with the question of Iea.xonableness which arises under the
covenants in restraint of trade. On the trial a blanket objection was taken
on behalf of the Appellant to all evidence of this nature, especially that
touching the transactions of Connors Bros., Limited, prior to the negotia-
tions f01 the purchase of Lewis Connors & bons. Limited.

At Record, p. 14, where Respondents’ counsel is dealing with the early
history of (Cfonnors Bros., appears the following; at lines 3 to 8: * Mr.
Drummie : I do not wish to make a nuisance of myself but what this has
to do with it I cannot see. It is entirely irrelevant.” The Court: “ We
are going down the road.” Mr. Drummie : “ I want to point out, my lord,
that any evidence in regard to Connors Brothers has nothing to do with this
case.” The Court: “ It cannot do you any harm.”

And again at Record, p. 57, 1. 15, appears this statement : ¢ The Court:
You have general objection to the whole thing.”

In his judgment (Record p. 72, 1. 6) the learned Chief Jubtlce SayS :
“ The history of the relations between the parties is material.” And on
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Yecord p. 72 throughout and on page 72 to line 45, there will be seen to be

incorporated in the judgment matters anterior to the formation of Lewis
Connors & Sons, Limited. Particular attention is called to the paragraph
on page 72, ll. 39-45, which deals with the employment of Patrick W.
Connors, a matter which the court on trial did not consider of importance.
(Record p. 17, . 39—p. 18, L. 1). Attention is also called to those state-
ments on Record p. 72, 1. 15-37, dealing with the acquisition of the old
Connors Bros. concern and the sums paid ior that business by the new
company or the McLean group.

The subject matter of this sale of Connors Bros., Limited, is evidenced
by Exhibit A, Record p. 164, an agreement dated August 25, 1923, placed in
evidence by the Respondents sul)]c(t to objection by the Appellant.
(Record p. 15, 1. 26-34).

If this evidence or other evidence referring to matters antecedent to the
formation of Lewis Connors & Sons, Limited, in 1924, was considered material
by the learned Chief Justice in dealing with the question of reasonableness
to such an extent as to influence his hn(hn(r as stated on page 78 of the
Record, 11. 27-29, ** I do not think . . thdt the restraint of the covenant
is, under all the (.’Il(_‘llﬂlht'&ll('@b, other than reasonable between the parties,”
then it is submitted by the Appellant, with respect, that the learned Chief
Justice was in error.

Since all the evidence in this case must of necessity be concerned only
with the question of the reasonableness of a restrictive covenant, any evidence
touching upon a previous separate transaction (even thouoh some of the
parties were the same), which did not involve a restrictive covenant cannot
be said to be relevant to the issue in this case.

lixhibit A is an interesting document and presumably the Respondents
introduced in it evidence to show how much the McLean group, so called,
paid the old shareholders of Connors Bros., Limited, for that company.
But they could not have intended to show that they took over the company
without putting up any money at the time, and that would appear to be
exactly what they did according to the option of August 25, 1923. They
paid off the vendors by raising $250,000 secured by a mortgage on the vendor’s
own property, and then issued stock in a new company for whatever it might
be worth and handed the vendors a portion of the preferred class of that
stock. The vendees kept §50,000 of the mortgage money and the proceeds of
$50,000 of preferred stock and put these sums back in the business, no doubt
as working capital. Then, to quote Exhibit A, ** The common stock of the
said company of the par value of $250,000.00 will be owned by the vendees.”
It will be observed that the document does not say ** will be subscribed for by
the vendees.”

The so-called sale in 1923 was nothing more than a re-organization of the
company with some new personnel introduced, who presumably got into
a good going concern without putting up any capital. Lewis Connors, one
of its ioundns, apparently expected that in the re-organization he would
be placed on the board of directors and could stiil carry on his life work.
(Record p. 19, 1I. 41-44) Neil McLean and his associates however kept P. W.
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Conmors with them and ignored Lewis Connors. The latter accordingly
started in business for himself and took his sons, Bernard and Edwin, with
him, and that business became Lewis Connors & Sons, Limited. Had Lewis
Connors been retained by Connors Bros, Limited, there would have been
no Lewis Connors & Sons, Limited. The McLean group belatedly tried to
remedy their treatment of Lewis Clonnors by engaging him in an advisory
capacity to both companies in 1925, (IEx. No. 4, Record p. 175) when Neil
McLean arranged with him for the sale and purchase of Lewis Connors & Sons,
Limited.

When asked by Respondents’ counsel on trial what the general object
of Connors Bros., Limited, was in purchasing the stock of Lewis Connors &
Sons, Limited, Mr. Hill said: *“The general object, from my point of view,
was to eliminate the competition of the Connors men and to get the Connors
people back into the Company.” (Record p. 66, 1l. 24-28). Mr. Hill when
asked, *“ You feel that elimination of the Connors name from competition
was the most important factor ? 7 replied, *“ Tt should have been accomplished
m the original purchase of Connors Brothers.” (Record p. 66, 1. 37-39).

There is clear evidence on the record (Record p. 14, 1l. 24-28) that
Bernard Connors worked from the time he was fourteen until he was thirty-
five in Connors Bros. sardine industry. The business was owned by his
father and uncle and it is a safe inference that he intended to continue making
that business his life work and that his expectations were very great. When
the business was reorganized in 1923, it is also a safe inference to assume that,
even if he were opposed to the new scheme, he would have little to say and
could not stop it, being the owner of only 100 shares out of 2,400 issued
shares of stock in the company.

Mr. McLean in his evidence (Record p. 43, 1l. 39-42) suggests that
Bernard Connors was offered a position with the new company and turned it
down. But Mr. McLean does not indicate the sort of position orits reniunera-
tion or prospects and, considering all the evidence put in by the Respondents
as to what they had done for the Connors family, it is reasonable to infer
that, had the position been a good one, Mr. McLean would have been glad
to say so.

Despite the fact that Bernard Connors’ career in the sardine industry
had been cut off in 1923, that his father (a large shareholder) was not put on
the board of directors of the new organization, and that Bernard ('onnors
received only the amount represented by his paltry 100 shares, the Respon-
dents sought to suggest that he should have stayed out of the sardine
business atter 1923.  Surely there is nothing reprehensible in a man’s trying
to make his living out of the one form of business in which he has spent his
whole life.

The Respondents sought to confuse the issue in the present case by
holding up the figure of $400,000 paid the various branches of the Connors
family in 1923, and suggesting that this was the consideration for Bernard
Connors’ staying out of the Canadian sardine business for all time. Mr.
Hill suggests a restrictive covenant should have been taken then. A scrutiny
of Exhibit A will show that such a suggestion is ridiculous as there was
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apparently no thought in the minds of the Connors family, especially Lewis
Connors, but that they were simply continuing in the sardine business with
Connors Bros., Limited, of which they were shareholders.

But Mr. Hill's evidence is indicative of this feature of the purchase of
Lewis Connors & Sons, Limited, that the general intention was to restrict
in future competition the use of the name ‘‘ Connors.” If that was the
general intention (and it is submitted by the Appellant that it was) then it
was most unreasonable to place the same restriction on the liberty of the
individual Bernard Connors to engage in the sardine business under another
name, such as Atlantic Sardine Company.

If Connors Bros., Limited, wished to purchase Lewis Connors & Sons
Limited, in 1925, the former company was entitled to ask for a restrictive
covenant no matter who the owners of the latter company were. But that
covenant should have been made to apply to the goodwill of Lewis Connors
& Sons, Limited, as a going concern and the sale and purchase of Connors
Bros., Limited, in 1923, should have no bearing on the scope of that covenant.

Therefore, the history of the relations between the parties prior to the
formation of Lewis Connors & Sons, Limited, is not, as suggested by the
learned trial judge, material to the construction of the restrictive covenant
in the present case. It is submitted that, if the judgment is premised
upon such evidence, then there was error.

Error No. (7).

In his judgment (Record p. 79, 1. 6-10) the learned Chief Justice
purports to exercise the discretion conferred by Rule 4 of Order 54a and
declines to answer question (b) of the summons. It is submitted by the
Appellant that this course was erroneous.

The relevant rules of Order 54a are as follows :

1. * Any person claiming to be interested under a deed, will or other
written instrument, may apply to the Court or a Judge by originating
summons for the determination of any question of construction arising
under the instrument, and for a declaration of the rights of the persons
interested.”

4. “The Court or Judge shall not be bound to determine any such
question of construction if in their or his opinion it ought not to be deter-
mined on originating summons.”

1t is submitted by the Appellant that the discretion conferred upon the
learned trial judge by Rule 4 of Order 54a is one as to procedure only. In
re Staples, Owen vs. Owen, 1916, 1 Ch. 322.

Rule 1 makes it possible to apply to the Court for the determination of
any question of construction arising under the instrument and the procedure
is by way of originating summons. Rule 4 does not say that the Court shall
have a discretion whether or not to determine some particular question of
construction. It provides that the Court ** shall not be bound to determine
any such question of construction > but only if it is one which should not be
determined ‘‘ on originating summons.”
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When the matters came on for hearing on the summons, the learned
trial judge could then have immediately discovered that “ The word
‘employee’ is a very wide term,” as stated in his judgment, and that
question (b) was ““ too hypothetical to admit of any answer which would not
be subject to many qualifications.” He should then have exercised his
discretion and refused to deal with the summons until the question was
worded differently or struck out of the summons.

TFurthermore, when Respondents’ counsel took objection to the
procedure at the beginning of the hearing, the objection was overruled and
the hearing proceeded with. No objection was raised as to the wording or
subject matter of question (b).

Accordingly, it is submitted, by decreeing that the hearing of the
summons should be proceeded with and no order having been then made as to
the nature of question (b), the learned Chief Justice exercised the discretion
conferred on him by Order 54«, r. 4.

The matter then became a trial of the issues between the parties upon
the construction and validity of the covenants, and the Appellant became
entitled to an answer to all the questions he submitted. It is respectfully
submitted that the learned Chief Justice had no power under Order 54a or
otherwise to select two questions to be answered and decline to answer the
third, with consequent costs to the Appellant.

The erux of the matter is, so far as the Court’s discretion is concerned,
that the Court is not bound to determine the matter on originating summons.
But, the procedure for determining the matter having been approved, the
Court then becomes bound to determine it.

If the New Brunswick Court of Appeal was influenced by Order 58, r. 3,
of the Judicature Act it is submitted that the Court was in error. This rule
says in part: “Every judgment, order or decision made by a Judge in Court
or in Chambers, except orders made in the exercise of such discretion as by
law belongs to him, may be set aside or discharged upon notice, by the Court.”
The discretion conferred upon the learned trial judge in the present matter
was a special discretion dealt with under Order 54a and is not the type of
discretion comprehended by Order 58, r. 3. In any event, he exercised that
discretion in favor of the Appellant at the opening of the hearing as has been
shown.

Order 58, r. 4, of the Judicature Act is sufficient to have permitted the
Court of Appeal to answer question (b).

The Supreme Court of Canada can, of course, give the judgment which
the court below should have given.

RE QuesTIiON (b) Assunnng, therefore, that this question should be
answered by the Court, the Appellant contends that a covenant by him that
he “ will not directly or indirectly engage in ” the sardine business in Canada
cannot, in the circumstances of the present case, be taken to mean that he
cannot be employed by any person, persons, firm or corporation engaged in
the sardine business in Canada.

Reference may be made to two Canadian cases which are, so far as the
language used is concerned, about on all fours with the present case. They
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are Lee Hing vs. Green, 1927, 2 W. W. R., 729; Knight vs. Fairall, 1934,
1 W. W.R.,, {31

In the Lee Hing case, the vendors of a business covenanted that they
would not for a period of ﬁvc years ‘‘ engage in the Town of Estevan E‘lth(‘l
directly or mdlroctly in the business of restaurant keepers or confectioners.”

Martin, J. A., in the Saskatchewan Court of Appeal (see his judgment
at p. 734) rofened to a statement in Halsbury Vol. 27, page 576, on this
situation and reviewed and discussed all the authorities notod .11 Halsbur\/,
among which the judgment of Kekewich, J., in Waits vs. Smith, 62 1.. T. 453
appears to be th(' most pertinent. The case of Pea/k,s Lid., vs. Cullen,
28 T. L. R. 371, referred to by the learned Chief Justice in the pl esent case,
follows this case of Watts vs. Smith. In the latter case, Kekewich, J., says
in part : * When I come to the terms of the bargain and the consideration
that it was for a limited time and a limited distance that he should not
engage in a similar business, | think it means that he should not go and do
within these limits that which he until then was doing.”

Martin, J. A., in the Lee Hing case at page 734 says: “ A reasonable
construction to p]aoe on the language used is that the defendants should not
do within the Town of Estevan that which at the time of the covenant they
were doing, namely, carrying on the business of restaurant keepers, and [
must say I can see no difference in the ordinary acceptation of the term
between ‘ carrying on business * and ‘ engaging in business.” This secems to
me to be a more reasonable and more natural construction of the language
than to hold that the word ‘ engage > means and includes being employed or
hired, and 1 think that if the plamtlﬁb desired to prevent the defendants
from acting as servant in other restaurants, they should have so stated in
unmistakable terms.’

In the light of these decisions, how is the term “ engage in 7’ to be applied
to the present case ? A study of the agreements (Ex. No. 3, Record p. 181;
Ex. No. 4, Record p. 175) will disclose the subject matter of the whole trans-
action to be a sale by Lewis and Bernard Connors of a controlling interest
in the company’s stock. Consequently, the covenant entered into then
purported to restrain the Appellant from doing that which, at the time of
the covenant, he was doing, namely, carrying on or being engaged in the
sardine business as an owner or shareholder in a company carrying on the
sardine business.

It will be noted that, in the earlier agreements, he was restrained from
engaging ““in any other sardine business.” The reason for the use of the
word ‘‘ other * is apparent. It was used to avoid a seeming contradiction
of ideas because, despite the fact that the Appellant was parting with some
of his stock, nevertheless he still held 172 shares in the company and was
therefore continuing to ““ engage in ”’ the sardine business in that capacity
until such time as he might exercise his option and sell the balance of his
stock to Connors Bros., Limited.

Coming then to the agreement of October 2, 1926 (Ex. No. 5, Record
p. 186) it will be found that this was the time when the Appellant exercised
his option of selling the balance of his stock. It is true that, between June 9,
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1925 and October 2, 1926, the Appellant had been in the employ of Lewis
Connors & Sons, Limited, but there was no restrictive covenant in his employ-
ment agreement. (Ex. No. 1, Record p. 183). If the Respondents contem-
plated restraint from employment after the contract was terminated, they
would have logically placed a covenant to this effect in Exhibit No. 1.

On October 2, 1926, the Appellant was pmtmg with the balance of
his stock, leaving him no longer * engaging in ” the sardine business as an
owner of stock. The Respondents then simply incorporated in the last
agreement the same restrictive covenant contained in the earlier agreements,
with this exception. They deleted the word ° other ”’ obviously because
there was no longer a contradiction of ideas.

Therefore, when the Respondents sought to restrain the Appellant from
engaging in the sardine business, either by the earlier agreements or the
October 2nd one, they were restricting him from doing that which he had
been doing which, for the purposes of these agreements, comprehended only
an ownership. The covenant did not comprehend employment. If the
Respondents had intended to restrain the Appellant from employment, they
could easily have so stated in unmistakable terms.

Furthermore, the covenant was placed in the agreements by the Respon-
dents for their plOtO(‘thTl It was their duty to see that it was not vague
or ambiguous. If a Court finds that this covenant is ambiguous, the Appel-
lant contends that a construction should be given favourable to the
covenantor.

If anything further is needed to clinch the argument that restraint from
omploymf‘nt was not intended, it is to be found in a consideration of Exhibit
K. (Record p. 171). The relevant portion is discussed in the evidence of Mr.
McLean. (Record p. 49, 1. 11—p. 50, 1. 6).

The first part ot clause 14 of this Exhibit reads

133

All parties entering

into this agreement shall endeavour . . . not to enter into any outside
business whatsoever, either directly or indirectly, in the Dominion of
Canada, unless they all do so together.” Surely that clause could not

contemplate Lewis and Bernard Connors and Neil and Allan McLean having
any thought that they might, all four, some day become servants or employees
in ‘another sardine business together. But it could and must be taken to
mean that they might, all four, become sharcholders together in another
sardine business.

«

The matter is further explained by the next words in clause 14 : “ i.e.,
they must not have interest in other companies in Canada, or partnerships,
or go into business for themselves, packing sardines, individually or inde-
pendently, without the consent of all parties.”

These words can comprehend nothing more or less than financial interest
or an interest consistent with ownership. The intention is clear. The
McLeans, who were agents of Connors Bros., Limited, in the transaction,
wanted to make it clear that the Connors men were not to take the stock of
Connors Bros., Limited, they were getting, sell it and invest the money in
another out81de business or use the money to start a competitive business,

In the
Supreme
Court of
Canada.

No. 20.
Factum of
Bernard
Connors—
contvnued .




In the
Supreme
Court of
Canada.

No. 20.

Factum of

Bernard
Connors—
continued.

112

That proposal * assumed the shape as is shown in that agreement of April
30th.” (Record p. 50, 1. 6).

Nothing was mentioned in the proposals, which were reduced to writing,
about I‘GStI‘dlIllIlg the Appellant from becoming a servant in another sardine
business. Nothing to this effect was mentioned in the covenants contained
in the agreements. Not a word was said to this effect by Mr. McLean or
any of the other witnesses on the stand. Mr. McLean knew the Appellant
was asking the Court to tell him he could seek employment in the sardine
business. Mr. McLean must have known that his counsel were opposing this
move. Therefore, any conversations between the parties, e splaining the
meaning of this covenant, if there were any, should have been given by him.

During the examination of Mr. McLean (Record p- 49, 11 ‘) 10, 11) the
learned Chief Justice asked : ** From beginning to end 1 have heard a lot of
things but didn’t anybody do any talking beforehand of the making of this
particular covenant? ™

And all that the Respondents could do in answer to this query was to
send out for the paper which became Exhibit K. The Appellant submits
that it was impossibie for Mr. McLean to say that this covenant intended to
prevent the Appellant from being employed as a servant of another sardine
concern. The covenant means just what it imports, especially when read
with Exhibit K and considered in relation to the Appellant’s connection
with the sale of Lewis Connors & Sons, Limited. He was simply a share-
holder selling his stock and they were asking him ** not to go and do that
which he had been doing,” namely, engage in the sardine business in
competition with them as a stockholder or in any other form of ownership.
If they contemplated employment, as Martin, J.A. says in the Lee Hing case,
supra, ‘* they should have so stated in unmistakable terms.”

Acwrdintrly the Appellant submits, it cannot matter into what * cate-
gories " the word ** employee ” may be divided if, as has been shown, the
covenant did not contemplate restraint from employment at all.

Questions () and (b) were asked in as specific a manner as the subject
matter in this particular case required. The first asked in effect, *“ Can
Bernard Connors have any form of ownership in a sardine business in
(Canada ? 7" and the second asked, ** Can Bernard Connors become the servant
of the owners of a sardine business in Canada ? ™

If the opposite construction is placed on the covenant and the Appellant
is restrained from seeking employment, then it is submitted that the scope
of the covenant is too wide on this feature of the restraint. The Courts have
always placed a very narrow construction upon restraint of trade agreements
between employer and employee, and, in the present case, the restraint is for
all time in the Dominion of Canada.

COMMENTS ON THE NORDENFELT CASE
As suggested by the learned Chief Justice in that part of his judgment
found in Record p. 77, 1l. 6-20, the Appellant contended on trial that a
minority shareholder could not by himself sell the goodwill of a business.
This argument was directed mainly towards the support of the contentions
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dealt with in this factum under the head of Error No. (4). Whether, in the
earlier agreements, the fact that Bernard Connors by participating in the
sale of the goodwill brought himself, so far as that particular transaction was
concerned, within the vendor and purchaser category was a matter for the
court to decide.

The learned Chief Justice seems to think the Connors and Nordenfelt
transactions are on all fours. That assumption does not appear from the
judgments of Lord Herschell, 1894 A. C. at pp. 539, 540 and 541, and Lord
Macnaghten at pp. 559 and 560.

In 1886 Nordenfelt sold his business to a company and gave arestrictive
covenant not to compete so long as that company was in business. In 1888
it was proposed that a new company be formed to merge the Nordenfelt and
Maxim businesses. Had that taken place without some arrangement to the
contrary, Nordenfelt’s convenant would have gone out of existence. It was
essential for the new company that this restraint on Nordenfelt be continued
and he, one of the subscribers to the memorandum of association of the new
organization, agreed to its continuation. Had the merger not gone through,
he would still have been bound by the first covenant he signed. By allowmﬂ
the amalgamation to take place and signing the covenant of 1888, he was
simply continwing the restriction he placed upon himself in 1886 when he
sold the goodwill of his company.

This agreement also provided that Nordenfelt would be engaged by the
new company as managing director for seven years at a mlary of £2,000 a
year and a commission on the net profits of the company. The whole cir-
cumstances of the Nordenfelt and Connors cases are so different that it is
difficult to understand how * the parallel is so complete.”

Bowen, L.J., in the Court of Appeal in the Nordenfelt case, 1893, 1 Ch.
at page 664, says, in speaking of the extent of the covenant: * The real
question in respect of which the action is brought was, as we are informed, a
threat by Mr. Nordenfelt to engage abroad in the sale or manufacture of
guns and ammunition. The case thus raised is a new and unprecedented one.
Mr. Nordenfelt’s old business did not, broadly speaking, consist in the supply
of commodities to any English city or district, nor of any article intended
for English consumption or use at all. He may have at times, for anything
we know, supplied the English government with some materials for war ;
but his trade consisted in manufacturlno and selling guns and ammunition
for the use and benefit of the foreign wor ld or of the middlemen and agents
who negotiate orders for foreign c,\portatlon. The area over which he mlght
distribute his guns or ammunition was a foreign one, unlimited in geographical
space, no doubt, but it must be remembered that the governments or bodies
who require to use guns and materials of war are capable of approximate
enumeration.”

Lord Watson, in the House of Lords, in the report of this case in 1894
A. C. at page 552, says in this connection : * The area which it supplied was
and is practically unlimited. The customers who buy the products, which
the appellant agreed he should not manufacture, are necessarily a limited
class, but they are to be found all over the world. They include, or, strictly
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speaking, consist of, governments and potentates, great and small, civilized
and savage, who for purposes offensive or defensive desire to possess, and
have the means of paying for, Nordenfelt guns with suitable ammunition.”

Applying the remarks of Bowen, L. J., it may be pointed out that
Connors’ commodity was supplied for Canadian consumption; that the
(‘onnors’ commodity was a food and not materials for war and, as a food,
could be and was sold to individuals whose numbers might comprise the
entire population of the world, and the customers for which were not
‘capable of approximate enumeration.”

The effect of competition on English business by foreign traders was
apparently considered material by the Court of Appeal and the House of
Lords in dealing with the question of public policy in the Nordenfelt case.

Lindley, L. J., says in the report in 1893, 1 Ch. at page 651 : *‘ Further,
our predecessors, from whom we inherit this branch of the law, would never
have thought it contrary to public policy to prevent a man from assisting
foreigners to compete with an KEnglish trader who had bought his business;
and 1 am not aware that it has ever been judicially held to be contrary to
public policy to give effect to a covenant entered into for such a purpose.”

Herschell, L. C., in the report in 1894, A. C. at page 550 says in part :
“They certainly would not have regarded it as against public policy to prevent
the person whose business had been purchased and was being carried on here
from setting up or assisting rival businesses in other countries; and for my
own part 1 see nothing injurious to the public interests of this country in
upholding such a covenant.”

Lord Watson in the report 1894, A. C. at page 554 says: ““ 1 venture
to doubt whether it be now, or ever hdS been, an essential part of the policy
of England to encourage unfettered competition in the sale of arms of preci-
sion to tribes who may become her antagonists in warfare. I also doubt
whether at any period of time an English court would have allowed a
foreigner to break his contract with an English subject in order to foster
such competition.”

It may be pointed out that Nordenfelt had allied himself with the
interests of the foreign concern of Societe Cockerill of Belgium and that he
had sold to the English company his own private inventions in regard to
materials for the purpose of war and defense. No such circumstances
exist in the present case.

The nspondont% in the present case will no doubt urge, in their argu-
ment under question (b) of the summons, that the covenant in the N ordcn{felt
case was on all fours with the Connors covenant, that Mr. Nordenfelt was
working for Societe Cockerill and the covenant was enforced.

However, a perusal of the Nordenfelt covenant will dispel this analogy.
There the covenantor agreed, that he would not *“ during the term of twenty-
five years from the date of the incorporation of the company if the company
shall so long continue to carry on business, engage except on behalf of the
company, either directly or indirectly, etec.”
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The Appellant admits that this phraseology could comprehend employ-
ment. The word “ engage,” when read with the words * except on behalf
of the company ” admits of this meaning. But no such phraseology occurs
in the Connors covenant.

It is respectfully submitted by the Appellant that his appeal should be
allowed, and that question («) should be answered in the negative, question
(b) answered in the negative and question (¢) answered in the affirmative.

J. H. DRUMMIE,
Counsel for Appellant.

No. 21.
Factum of Connors Bros., Limited, and Lewis Connors & Sons. Limited.

Parr .

STATEMENT oT KFacts.

This is an appeal from the judgment of the Appeal Division upholding
the interpretation placed by Baxter, C.J., under an originating summons
upon certain restrictive covenants contained in two contracts dated June
9th, 1925, and October 2nd, 1926, respectively for the sale by the Appellant
to the Respondent, Connors Bros., Limited, of an interest in the business
of the Respondent, Lewis Connors & Sons, Limited. The learned Chief
Justice held the restrictive covenants to be valid and enforceable.

Patrick W. Connors, who died in 1928 (Appellant : Record p. 13, 1. 18)
and Lewis Connors, who died in 1934 (1. 14) were brothers who were fisher-
men at Black’s Harbour, N.B., in early life. (I. 21). As time went on
they salted and dried their fish, (1. 24) and formed a partnership under
the name Connors Bros. (p. 13, 1. 39). Later they went in for canning,
putting up blueberries, clams and scallops in the plant which they had
established at Black’s Harbour (1. 37) and finally they specialized in canning
sardines. Connors brands soon became well known. Later, about 1901,
the partnership became incorporated under the name Connors Bros.,
Limited, (p. 14, 1. 39) and the new company by degrees acquired a world
wide trade, selling its product in every province of Canada and many foreign
countries. (p. 17, 1. 14; p. 17, 1. 33). Through long-continued use the word
“ Connors ’ acquired a secondary distinctive meaning, as a description or
designation of the sardines of Connors Bros., Limited. (p. 23, 1l. 23-26).

The Appellant, Bernard Connors, is a son of Lewis Connors (p. 13, 1. 9)
and is about 50 years old. (p. 14, . 21). At the age of 14 he went to work in
the Connors plant, (1. 24) and was continuously employed therein down to
1923, (p. 14, 1. 26) becoming superintendent of one of the two factories. (p. 14,
1. 34). In that year, Lewis Connors, the President of the Company,importuned
A. Neil McLean (McLean p.43, 1l. 18, 33 and 37) to purchase the business,
and the result was that the shareholders of Connors Bros., Limited, sold
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their shares to Arthur E. Cox, Howard P. Robinson, A. Neil McLean and

Charles H. Easson for $400,000, the vendors receiving $200,000 in cash, and

$200,000 in preferred stock of the new company, named Connors Bros.,

Limited, formed by the purchasers to take over all the assets of the old

company (Ex. A., pp. 164-166). The shareholders of the old company were:
Patrick W. Connors owning 1,200 shares

Lewis Connors 1,090

2 3 2
Robert Thompson ¥y o
Bernard Connors = 100,

The Appellant thus received $16,667. (ibid p. 164, 1l. 23-26) for his
interest in the old company. (Appellant p. 16, 1l. 2, 10-20).

On November 1, 1923, the new company was vested with all the assets,
including gocd will, of the old company, (p. 16, 1. 39—p. 17, 1. 8) and soon
thereafter it registered the name *° Connors 7 as a specific trademark to
be used in connection with the sale of fish and fish products (Ex. G, p. 169),
and shortly thereafter similarly registered by way of a trademark the
words ** Connors Famous Sea Food 7 (Ex. H, p. 170).

After the new company took over, Patrick W. Connors entered into a
contract with it to act as its general manager for a period of five years at a
salary of $10,000, per annum. (Ex. B, p. 166).

The Appellant was offered a position with the new company, but
turned it down (McLean, p. 43, |. 42). This fact and similar willingness
exhibited by the Respondents on subsequent occasions to provide for the
Appellant, is emiphasized here, in view of the direful picture painted by the
Appellant, of the alleged callous indifference which the Respondents had
for his future welfare.

1t appears that the Booth Fisheries had established a sardine factory
at West Saint John, (Appellant, p. 18, 1. 31) but it had not been a success
and had been closed down. (Meclean, p. 56, 1. 39). On February 5, 1924,
three months after Lewis and the Appellant had sold their shares in the old
company, they purchased the Booth factory, (Appellant, p. 19, 1. 21) and
started a sardine business. (p. 20, 1. 14).

The Appellant put no money into the business. It was all supplied by
his father out of the $200,000, he had received from the sale of his shares
(p. 19, 1l. 25-32). Edward Connors, another son of Lewis, (p. 22, 1. 8) was
associated with his father and brother in the business, which was run under
the name of ** Lewis Connors & Sons "~ until it was incorporated in the fall of
1924 under the name of “ Lewis Connors & Sons, Limited ™ (p. 20, . 7) and
of its capital stock $150,000 was issued, divided into 550,000 preferred, and
$100,000, common, and which stock was used in payment for the assets of
the partnership. (p. 21, 1. 23-27).

Of this stock, the Appellant received, as a gift from his father, at least
172 shares of a par value of $100.00 a share, and a good many more, but just
how many more he refused to say (p. 21, 1. 30).

Lewis Connors & Sons, with the Appellant as manager, from the very
state, by most reprehensible methods which were deprecated by the learned
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trial judge in his judgment (p. 73, 1. 15) entered into competition with
Connors Bros., Limited, whose best selling brand was called “ Brunswick ”
(p. 20, 1. 10). They put up a brand called *° Banquet ”’ identical in every
respect with * Brunswick 7. (p. 20, 1. 18; McLean, p. 44, 1. 7).

They went into Mexico where Connors Bros. were selling * Brunswick
Brand, and there actually registered the trade mark ©“ Brunswick " (Appel-
lant, p. 21, 1. 5) and wrote to Connors Bros. forbidding Connors Bros.
selling ““ Brunswick " brand in Mexico. (McLean, p. 44, 1. 28).

They adopted a letter head identical in design with that of Connors
Bros. (Exs. No. ¢, p. 167 and No. J, p. 168, and McLean, p. 44, 1. 12); even
their cable address was that of Connors Bros., spelled backwards. (p.167).

They circularized the customers of Connors Bros. throughout the world,
soliciting their patronage, telling them that they were the original Connors
people. (Appellant, p. 22, 1. 3 and 1l. 12-17).

By means of such methods they were able to sell, in the first twelve
months they were in business, 40,000 cases (1. 19) compared with 120,000
cases sold by Connors Bros., (p. 37, 1. 19).

They were selling in all the countries Connors Bros. were selling.
(p- 22, 1. 33-41).

On October 8, 1924, they wrote a letter to Connors Bros., complaining
that Connors Bros. were advertising that three out of four tins of sardines
sold in Canada were packed by Connors Bros. and threatening to bring suit
if such statements were not withdrawn. (Lx.C.p.167). They cut prices,
and sold their output for less than cost, (McLean, p. 52, 1. 27-32) and the
result was that Lewis Connors & Sons, Limited, were losing money and facing
bankruptey (p. 50, l. 40), and Connors: Bros., Limited, though it could
manufacture much cheaper than Lewis Connors & Sons, Limited, were not
making any profit (Hill, p. 63, 1l. 36-37). Such being the state of affairs,
Lewis Connors approached A. Neil McLean and put it up to him that there
was no money in fighting, and suggested that the two companies get
together (McLean, p. 44, 1. 35). The reference to “* fighting > was an action
which Connors Bros. contemplated bringing against Lewis Connors & Sons
for theft of brands (p. 44, 1. 38).

The result of this meeting was the agreement dated April 30, 1925,
between Lewis Connors and the Appellant of the first part, and A. Neil
McLean and his brother Allan MeclLean, of the second part (p. 44, 1. 45)
(Ex. 4, p. 175). Bearing in mind that the issued stock of Lewis Connors
& Sons, Limited, consisted of $50,000 preferred and $100,000 common
(Ex. 4, p. 177, L. 30).

The McLeans bought from Lewis Connors and the Appellant $25,000,
preferred and $52,500, common stock of Lewis Connors & Sons, Limited,
for which Lewis and the Appellant received in payment $25,000, preferred
and $30,000, common stock of Connors Bros., iimited, (p. 175, Il. 15-17);
this, it will appear, gave Connors Bros., Limited, a controlling interest in
Lewis Connors & Sons, Limited.

With reference to the remaining outstanding capital stock of Lewis
Connors & Sons, Limited, $47,500 common, and $25,000 preferred, the
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McLeans undertook to procure a contract to be executed by Connors Bros.,
Limited, with the stockholders of Lewis Clonnors & Sons, Limited, providing
that Connors Bros., Limited, would at any time within five years from
January 1, 1926, and on demand from any of the stockholders of Lewis
Connors & Sons, Limited, who at the time of such demand held any part of the
remaining outstanding issued capital stock of the said Lewis Connors,
Limited, purchase the holdings of such stockholders so making such demand
on the basis of $35,000 cash for $72,500 capital stock (p. 175, 1. 18-29) :
It was further provided :

(a) That the MclLeans would have Connors Bros. pay Lewis Connors
a salary of $1,500, a year for five years for his services to Lewis Connors &
Sons, Limited, and a similar sum by way of salary from Connors Bros., all
for merely nominal services (p. 175, 1. 43—p. 176, 1. 4).

(b) That the McLeans would have Connors Bros., relieve Lewis and
the Appellant of a personal liability at the Bank of Nova Scotia. (p. 176,
1I. 19-21).

(¢) That Lewis Connors and the Appellant should be continued as
directors of Lewis Connors & Sons, Limited, until they exercised their option
to sell their stock in that company to Connors Bros., Limited, and their stock
was fully paid for. (p. 176, 1l. 22-28).

(d) And that the McLeans would have Lewis Connors & Sons, Limited,
employ the Appellant as manager for five years at a salary of $5,000, with
the possibility of its being $7,500, the contract to be guaranteed by Connors
Bros. (p. 177, 1l. 15-25).

The agreement contemplated that Lewis Connors & Sons, Limited, would
carry on (p. 176, 1. 29-35) and express provision was made in the event the
manufacture of the product was transferred to Black’s Harbour; and the
receipt of dividends, if declared on the capital stock of Lewis Connors & Sons,
Limited, by the Connors family shareholders for a long period of years.

The agreement of April 30, 1925, (Ex. 4, p. 175) further provided for :

several things that the Appellant was to do in association with and by way
of co-operation with the officials of the two companies.

1t was provided :

““ All parties hereto agree to work together for the benefit of the stock-
“ holders of Connors Bros., Limited, and Lewis Connors & Sons, Limited,
“ and will not, either directly or indirectly, engage in any other sardine
“ business whatsoever in the Dominion of Canada, nor directly or indirectly
“ use the brands of either Connors Bros., Limited, or Lewis Connors & Sons,
“ Limited, in the Dominion of Canada or elsewhere, nor, for a period of ten
“ years from the date hereof use the name of Connors in connection with
sardine business in any country whatsoever.” (p. 176, 1. 40-47).

An analysis of this covenant is meet here. The agreement was preceded

by a proposal (Ex. K, p. 171) as follows :

“ All parties entering into this agreement shall endeavour to work
“ together in harmony, for the benefit of the stockholders, and not to enter
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“ into any outside sardine business whatsoever, either directly or indirectly,
‘““ in the Dominion of Canada, unless they all do so together, i.e. they must
“ not have interest in other companies in Canada or partnerships, or go into
“ business for themselves, packing sardines, individually or independently,
without the consent of all parties.” (p. 172, 1l. 6-12).

The documents in evidence show conclusively that the term “ sardinr
business ”” meant the kind of business that the two companies were carrying
on.

It was common ground between the parties at the trial that the Passa-
maquoddy area of the Bay of Fundy is the only practical and economic spot:
““in the Dominion of Canada *’ where sardines can be processed. (Appellant
p. 38, 1. 9; McLean, p. 45, 1. 11).

The reason for prohibiting the user of the brands is obvious, in view o
the activities of the Appellant in that regard, hereinbefore set forth.

So, also, the use of the word * Connors.” As the Appellant himself
testified, it had acquired a distinctive meaning. (p. 23, 1. 22). If he wished
to go across the line to Maine or elsewhere and start a sardine business, he
could not use the Connors name for ten years in the foreign country. (Ex. 3,
p. 182, 1. 24; Ex. 5, p. 186, 1. 42).

That the Appellant himself had no illusions whatever as to the meaning
of the words used, is witnessed by the letters (Ex. No. 6, p. 192) which he
put in evidence.

An outstanding feature of the agreement made between the parties
demands comment, and that is the comprehensive provision made, not only
for the present, but also for the future welfare of Lewis Connors and the
Appellant.

The father was an clderly man, tired of the exactions of a business life
(McLean, p. 43, 1. 19), his son, the Appellant, an experienced executive in the
sardine business in the prime of life. Their company was facing bankruptcy,
and by this agreement their investment was protected without loss. Connors
Bros., Limited, assumed their personal bank liability of from $20,000 to
$30,000. (App. p.29,1l. 24-26; Hill, p. 66, 1. 21). Lewis Connors received
$15,000, by way of salaries for doing practically nothing. (Ex. 4, p. 176,
. 1-6.) The Appellant was to receive at least $25,000, possibly $37,500, in
salary for five years, with the probability that if he made good, he would be
retained in the position for many years. (Ex. 1, p. 186, 1. 14-39).

Together they received $25,000 preferred stock, which was the same as
cash, and $30,000 par value common stock in Connors, Bros., for $25,000
preferred, and $52,500 common stock in a bankrupt company.

The agreement was in option form; the McLeans had up to May 30,
1925, in which to accept it. (kEx. 4, p. 177, 1. 3-8).

The McLeans were willing to pay the Connors men cash instead of
shares of stock in Connors Bros., Limited, but the Appellant wanted shares
of stock (McLean p. 45, 1l. 40-43). The reason soon became apparent.
On analysis of the distribution of the shares, it meant that if Lewis and the
Appellant received 550 shares more of Connors Bros., Limited, stock and they
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pooled their total holdings with Patrick W. Connors, the result would be that
the Connors families might soon have control of the company.

This situation brought into being the Voting Trust Agreement of May
23, 1925, (Ex. D, pp. 178-180), between the Appellant of the first part, the
two McLeans of the second part, and The Eastern Trust Company of the third
part, whereby the Appellant transferred 180 shares and the McLeans 180
shares to The Trust Company (p. 178, I. 24 and p. 180, li. 11-16), which gave
A. Neil Mcl.ean an irrevocable proxy to vote the shares for the term of three
years specified in the agreement, (p. 178, 1l. 25 and 31), and which also con-
tained a stipulation that Mr. McLean must vote the stock for the material
advantage of the Appellant in certain respects.  (p. 179, 1l. 5-17).

The agreement gave the parties liberty to sell the trusteed shares at any
time, but provided that they must first give the other party to the agreement
the IJght for 30 days to purc ‘hase at the market price. (p.178,1.36; p.179,1. 4).

This agreement was evidently entered into by the McLeans pursuant
to the (foneml authority given A. Neil McLean, the President of Connors
Bros., Llnnh d, at the dir ectors meeting held on May 14, 1925, which discussed
the optlon agreement of April 30, 10)1) (Ex. A), and gave him authority to
accept the oﬁ‘er which had been presented to the Company through the
medium of the Saint John Trust Company, provided he considered after
examination of the financial affairs of Lewis Connors & Sons, Limited, that
it was in the best interests of Connors Bros., Limited, to do so. (McLean
p- 52, 1l. 25-39).

So, having obtained the voting trust agreement, the offer was accepted,
and the arrangements of June 9, 1925, (Ex. 3, p. 181, and Ex. 1, p. 183), were
executed to implement the undertakings of the two MecLeans.

The real purpose of the covenant was to restrain the future activities,
not as the Appellant has suggested, ot his father Lewis Connors, but of the
Appellant himself. The father, it has been shown, had expressly stated that
he was tired of business life. For that reason, presumably, Bernard Connors
was the manager of Lewis Connors & Sons, Limited; it was the Appellant
who conducted the business inn & manner which the learned Trial Judge stamps
as discreditable. (McLean p. 44, 1. 32; Jdgt. p. 73, 1. 14).

The fact that it was he who became the party to the voting trust agree-
ment identifies him as the active mind of the transactions.

Exhibit 3, (pp. 181-182) is an agreement between Connors Bros., Limited,
of the first part, and Lewis Connors and the Appellant of the second part,
and recites, and is substantially in the form of, the option agreement of April
30, (Ex. A, pp. 164-166), between the two Connors and the two McLeans.
Paragraph (4) reads as follows : (p. 182, 1. 18-25).

“ The said Lewis Connors and Bernard Connors agree with the
“said Connors Bros.” Limited, that they will not, directly or in-
‘ directly engage in any other sardine business whatsoever in the
* Dominion of Canada, nor directly or indirectly use the brands of
‘ either Connors Bros., Limited, or Lewis Connors & Sons, Limited,

10

30

40




i0

20

121

“in the Dominion of Canada or elsewhere, nor, for a period of ten
“ years from the 30th day of April,A.D., 1925, use the name of Connors
““in connection with the sardine business in any country whatsoever.”

Exhibit 1, (p. 183) is an agreement between the Appellant of the first
part, Lewis Connors & Sons, Limited, of the second part, and Connors Bros.,
Limited, of the third part, whereby the Appellant is employed as manager
of Lewis Connors & Sons, Limited, for five years at $5,000 per annum, which
salary is guaranteed by Connors Bros., Limited. If the Appellant is em-
ployed as manager of two factories, the salary is to be §2,500 a year more.

The Appellant entered on his duties at the factory in West Saint John.
(Appellant p. 29, 1. 19).

It was not long, however, before Bernard Connors started again to
achieve his objective to gain control of Connors Bros., Limited. On Decem-
ber 15, 1925, his solicitors, Messrs. Barnhill, Sanford & Harrison wrote the
MclLeans (Ex. E, p. 184) offering on his behalf to sell them 100 shares of
common stock and 83 shares of preferred stock of (‘fonnors Bros., Limited,
trusteed as aforesaid to The Eastern Trust Company for $150 and $160
per share respectively, which the letter stated was the market price as evi-
denced by copies of two letters attached to the offer purporting to come from
a man in West Saint John named J. H. Driscoll and a man in the city named
James T. McCormick, offering Bernard Connors that price for the shares,
(p. 185). McCormick was Bernard Connors’ father-in-law, (Appellant p. 30,
L 1).

The preferred stock had a par value of $100, and was callable at par;
there had been sales of the common stock from $30 to $35 per share (McLean
p. 46, 1. 29); however, the McLeans accepted the offer and bought the stock
from Bernard Connors at the price asked, namely $28,280, (Appellant p. 31,
[. 17), which was $16,980 more than the real market value.

The Appellant continued as manager of Lewis Connors & Sons, Limited,
at West Saint John until June 1926, when the business was transferred to
Black’s Harbour, and he was transferred there also. He says he was not
happy in his employment there, and not very well satisfied (p. 39, 1. 39), and
the result was the agreement of October 2, 1926 (Ex. 5, p. 186), whereby he
severed his relations with the two companies.

A bone of contention between him and Connors Bros., Limited. was the
fact that C'onnors Bros., Limited, had purchased the controlling interest in
Lewis Connors & Sons, Limited, on the basis of a balance sheet of the latter
company submitted by the Appellant, (Ex. A, pp. 164-166), which showed
a certain inventory value of goods on hand and after the taking over, it was
discovered that there was a shortage in inventory for which claim was being
made on the Appellant. (App. p. 35, 1. 26 ; McLean p. 47, L. 5).

Bearing in mind this fact, and also the terms of the agreement of June
9, 1925, (Ex. 3, p. 181), which provided that at any time within five years
from its date (fonnors Bros., Limited, would on demand from any one of the
shareholders of Lewis Connors & Sons, Limited, purchase the balance of that
shareholder’s stock in Lewis Connors & Sons, Limited, on the basis of
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835,000 cash for $72,500, in which event Connors Bros., Limited, had five
more years in which to pay for it by annunal instalment payments, and also
bearing in mind that the Appellant had 172 shares left, it is now meet to
discuss the terms of the said agreement of October 2, 1926, (Ex. 5. p. 186).
By that agreement, which was made between the Appellant of the first
part, Lewis Connors & Sons, Limited, of the second part, Connors Bros.,
Limited, of the third part, and the two McLeans of the fourth part.

(@) The Appellant sold his said 172 shares to Connors Bros., Limited.

() The appellant released the two companies from the employment
obligation.

(c) By paragraph (5) (p. 187, 1. 3-11) Connors Bros., Limited, and the
MeLeans * hereby release the said parf\ of the first part from all claims and
“ demands of every nature and description which they or either of them have
cr which hereafter they or either of them may have against the party of the
“ first part by reason of anything to the date of these presents including, but
* without hmltmu the =r=xnerahh of the foregoing any claims by reason of any
“shortage in inventory alleged misrepresentations or for alletfcd Improper
conduct of the party of the first part in connection with the business of the
“ said Lewis C'onnors & Sons, Limited, or the purchase of an interest therein
or stock thereof.”

And then, presumably against the possibility that the Appellant by
some stretch of the imagination might suggest that the document released
him from the burden of the 1estv11(-tlvc covenants, and also to guard against
the possible suggestion that Connors Bros., Limited, were relieved from its
obligation to purchase, if requested, the shares of stock of the other share-
holders of Lewis Connors & Sons, Limited, the following clauses appear in
the agreement :

“(3) The party of the first part also agrees with the said parties
“ of the second and third parts that he will not dire ctly or indirectly
‘engage in any sardine business whatsoever in the Dominion of
“ Canada nor direc tly or indirectly use the brands of either Connors
* Bros., Limited, or Lewis Connors & Sons, Limited, in the Dominion
“of € nnan or elsewhere, nor for a period of ten years from the
“30th day of April, A. D., 1925, use the name of Connors in
“ connection \\ifh the sardine business in any country whatsoever.”
(p- 1N) 1. 37-
SR T ll(, 8¢ mi party of the third part also agrees that it will on
demand of any stockholder in Lewis Connors & Sons, Limited,
* purchase the shares of the capital stock of Lewis Connors & Sons,
* Limited, held by such shareholder on the terms set out in paragraph
“one of an agreement bearing date the ninth day of June, A. D.,
1925, and made between the party of the third part, one Lewis
“ Connors and the party of the first part.” (p. 187, 1. 17-22))

P

These paragraphs are set forth in full because of the suggestion made
in the Courts below that all the old agreements were washed out between
the parties, and the restrictive cove nant contained in the new agreement is
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the only covenant the Court had to consider. The fact that the covenant
dates back to April 30, is a conclusive answer to this suggestion, and shows
the intention of the parties to keep the covenant alive

In consideration of the aforegoing premises, Connors Bros., Limited,
agreed to, and did pay the Appellant $11,416. (p. 187, 1. 15). It is not
possible to give the total benefits that the Appellant received from Connors
Bros., Limited. He could not remember. We do have knowledge of some
cash items as follows

For his interest in the old Connors Bros., Limited- - - 816,667.00
For 183 shares of stock in the present Connors Bros., Limited  28,280.00

For 172 shares in Lewis Connors & Sons, Limited, and for other
considerations - - . - - - - - 11,416.00
Total - - s - - - - - - $56,363.00

In addition to the above, he received more than 172 shares in Lewis
Connors & Sons, Limited (App. p. 21, 1. 31). The additional shares formed
part of the stock of Lewis Connors & Sons, Limited, which he and his father
exchanged for 25,000, preferred and $30,000 common stock of Connors
Bros., Limited.

He was relieved by Connors Bros., Limited, of a $20,000 to $30,000 (p.
29, 11. 24-26 ; Hill, p. 66, 11. 21-23) lmblhty at the Bank of Nova Scotia.

He was released from any liability to make good the shortage in
inventory of Lewis Connors & Sons, Limited, and any claims Connors Bros.,

Limited, might have against him as manager of Lewis Connors & Sons, for

unfair competitive trade methods.

To offset the suggestion that may be advanced that Connors Bros.,
Limited, wanted to put him out of l)ubluess, which, after all, may enter into
the determination as to whether or not the covenant was reasonable, it is
meet to point out the following facts :

(@) The large sums of cash he received, and the release from liabilities
as above set forth.

(b) At the very start he was offered a position in the present company,
but turned it down (MclLean, p. 43, 1. 41).

(¢) His later employm(,nt as manager for five years at a large salary,
with the probability of its renewal if he “made good.

(d) He was made a director of Connors Bros., Limited.

(¢) The covenant did not debar him from going into the fish business
in other lines.

In regard to (e), it should be pointed out that besides sardines, both
companies were dealing in six other lines of fish products, namely : canned
herrings, kippered herrings, finnan haddies, clams, flaked fish and chicken
haddies. (App. p- 23, 1. 28-35; 43— 14 p. 36, 1. 19-26; Doone,
p. 61, 1l. 16-18.) Soon after severing re LLLI()us with the two L()nl};dlll("i
Bernard Connors started a fish business of his own under the name of
Harbour Packing Co. This was in 1927. He incorporated in April, 1932.
under the name Harbour Packing Company. Limited. (App. p. 23, 1. 45.)

[ 4
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Besides the lines above mentioned, he sold, in violation of his covenant, a
brand of sardines. (p. 24, 1. 15, 1. 40; p. 40, 1. 39—p. 41, 1. 4.)

Whether this business was a real success is open to conjecture In any
event, history repeated itself, and in August 1933, he approached Connors
Bros., Limited, and tried to get them to purchase a 40°, interest in his
company. (p. 26, L. 25.)

Later he started business under the name The B. Connors Fish Company,
and still later, on June 2, 1937, obtained Letters Patent incorporating The
B. Connors Fish (Ompany, Limited, one of its purposes heing to take over
the business of The B. Connors Fish Company (Ex. I, pp. 195 196) and now
he says he wants to add sardines to his products because he has been
approached by interests who want to engage in a sardine business with them.
(p. 41, 1. o—!l).)

Therefore, he brought this action.

If an element entering into the determination of the guestion whether
a restrictive covenant is reasonable or not, is protection from a man who is
entirely indifferent to the rights of his busmf‘« competitor, and also to the
rights of a person with whom he has entered into a contract, the following
breaches of business etiquette, inter alia, are attributable to the plaintiff :

(«) His unfair competitive business methods as before enumerated.

(b) The submission of an incorrect balance sheet which formed the
basis of the sale of the controlling interest in Lewis Connors & Sons, Limited.

(¢) The fictitious value he pla('ed on Connors Bros., Limited, stock in
his endeavour to get control of Connors Bros., Limited.

(d) His acceptance of a large sum of money for his covenant not to
engage in the sardine business when his belief was that it was not binding
upon him.

The evidence the Appellant gave with reference to (d) is as follows
(p. 33, 1. 13-38.)

“@. (By the Court). What gives you the idea you would like to go
into the business now 7——A4. [h(\ insisted upon having this arrre(*ment
signed and I at the time had legal opinion on it—that it was not bmdmfr
and T did mot want 4o sion it at first but they insisted and after I had a
consultation with my solicitors 1 was under the impression it was not
binding and 1 was not giving them——

Q. (By the Court). In other words, they were not getting what they
thought they were getting and not getting what the 'y were paying for ?
= ‘-’1. I thought they were ‘U\ ing to bind me as best they could.

‘* @. (By the (,mut»). Didn’t they think they were providing for

; kcoping vou out of business ?—A4. Yes, they were trying to provide for
keeping me out altogether.

@. (By the Court). You felt they were |na1 a bit wrong about that
and not getting what they thought they were ?—A. They might.

“ Q. (By the Court). Was it or not 2—4. 1 do not know what they
thought they were getting.
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“ Q. (By the Court). We will 1epeat ourselves. Have you any doubt
what they thought they were getting? Have you any doubt ?—A4. Well,
one of their directors told me he was not sure it would be binding.

“ ). (By the Court). That director was who ?—A4. B. M. Hill.

“ (). When did Mr. Hill tell you that ?—4. I cannot recall the date.
It was during that time—of those negotiations. I do not know the
“ exact date.

“ ). Where did the conversation take place 2—A4. 1 cannot just recall
 exactly where it was. I think down in Mr. Hill’s office—in one of his
* offices.”

Neil McLean’s evidence on this point is as follows: (p. 46, 1l. 11-18.)

‘ . Now Mr. McLean, youn have heard Bernard Connors say that
when this agreement was signed, the last agreement in October, that he had
* been told or advised by his client that it was not bmdlna npon him.
* When, if ever, did the question of an illegal-—of this clause—restrictive
covenant come to your attention ?—A. It was after they were all signed.
* I absolutely considered they were considered in good faith. It was a day
“ or so after they were signed I heard Mr. Bernard Connors stating he didn’t
* think they were bin(ling.”

B. M. Hill testified that he had no discussion with anybody before the
agreement of April 30, 1925, (Ex. 4, p. 175), the first agreement which
contains the restrictive covenant, was signed, and saw it for the first time
in the following May (p. 64, 1l. 7-10).

Nor did he ever discuss the agreement of June 9, 1925, (Ex. 3, p. 181),
with Bernard Connors. He was living in Fredericton, as he was Chief
Engineer of the Province at the time and didn’t see it until after it was
%wnod (p. 64, 1. 17-31).

Nor did he discuss the restrictive covenant in the agreement of October

1926, (Ex. 5, p. 186), with Bernard Connors, (p. 65, 1. 44), and says he
never had any doubt as to its binding force (p 66, 1. 2). He was cross-
examined at length and says he could not possibly have told the plaintift
it was not bm(hncr (p. 69, 1. 18).

By an or wmalmcr summons dated April 27, 1937, (pp. 1-3), issued under
R.S. C. N. B., 0. 54a, (see Appendix to this 1nutum) the Appellant sought
an interpre tation and construction of and a declaration as to the rlghts of
the Appellant and Respondents under the covenants contained in the
aglmm(\ntsdit(d June 9, 1925, and October 2, 1926. (Ex. 3, p. 182, 11. 18-25,
and Ex. 5, p. 186, II. 37-43 respectively) and for the determination of the
questions (a), (b) and (c) set out in the Record at p. 2, 1. 27—p. 3, 1. 4.

The learned Chief Justice answered question (a) in the affirmative
(p. 78, L. 45), (c) in the negative (p. 79, 1. 28) and declined to answer (b) (L. 22),
and see Judgment (p. /1 1. 27-31).

The Appeal Division (Grimmer, LeBlanc and Fairweather, J.J.) affirmed
the Judgment of the learned Chief Justice and dismissed the appeal there-
from with costs (p. 81, 1. 34-37; 1l. 17-18). Grimmer, J., delivered the
Judgment of the (omt and LeBlane, J. added supplemental reasons for
Judgment. (p. 81, ll. 38-45).
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ParT 11
ERROR

It is submitted that the Judgment appealed from is correct and should
be affirmed.

Three questions arise on this appeal :

1. Whether the question (a) set out in the Record (p. 2, . 27-36) should
be answered in the affirmative or negative ;

2. Whether the question (¢) (p. 2, 1. 42—p. 3. |. 4) should be answered in
the affirmative or negative;

3. Whether the learned Chief Justice rightly exercised his discretion in
refusing to answer the question (b) p. 2, Il. 37- 41,

The Respondents submit that question (a) should be answered in the
affirmative, question (c¢) in the negative, and that the learned Chief Justice
properly exercised his diseretion in refusing to answer (b).

Parr 111
ARGUMENT

The general principle governing contracts alleged to be in restraint of
trade is stated by the Judicial Committee of the Priv y Council: (Viscount
Haldane L.C'., Lord Shaw, Lord Moulton and Lord Parker) in Attorney-
General of A wstralia v. Adelaide 8.S. Co., 1913, A.C. 781, at p. 795, as follows :

* Though, speaking generally, it is the interest of every individual
member of the mmmlmlt_\ that he should be free to earn his liveli-
hood in any lawful manner, and the interest of the community that
every individual should have this freedom, yet under certain
circumstances it may be to the interest of the individual to contract
in restraint of this freedom, and the community 1]L mt,ervsted to
maintain freedom of trade is equally intereste d i maintaining
freedom of contract within reasonable limits. lhe existing law
on the point is laid down in the case of Nordenfell v. Maxim
“ Nordenfelt Co. (1894) A.C. 535. [or a contract in restraint of
trade to be enforceable in a court of law or equity, the restraint,
whether it be partial or general restraint, must (to use the lcmuuauv
of Lord Macnaghten, evide ntly adapted from that of Tindal, 1.J ..
in Horner v. Graves (1831) 7 Bing. 735) be reasonable both in
reference to the interests of the contracting parties and in reference
“ to the interests of the publie, so framed and so guarded as to
©afford adequate protection to the party in whose favour it is
imposed, while at the same time it I1s in no way injurious to the
public. Their Lordships are not aware ol any case in which arestraint
though reasonable in the interests of the parties has been held un-
enforceable hecause it involved some injury to the public.”
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This may be more succinetly stated thus :
“ A contfract which is in restraint of trade cannot be enforced unless :
(a) 1t is reasonable as between the parties;
(b) It is consistent with the interests of the public,” : per

Lord Birkenhead L.C., in McEllistrim v Ballymacelligott Society,
1919 A.C., 548, at p. 562.

As to (a): In determining whether a covenant, alleged to be in restraint
of trade, is reasonable as between the parties, the law regards very differently
such covenants in contracts for the sale of a business from similar covenants

10 in contracts of services: In contracts for the sale of a business the law
regards the parties as the best judges of what is reasonable as between
themselves.

In Attwood v. Lamont (1920) 3 K.B., 571, Younger, L.J., in whose
judgment Atkin, L.J., concurred, said at p. 582:

In consequence it must now, I think, be recognized in all
Courts that there is every difference in the matter of its validity
between such a covenant as we find here embodied in a contract
of service and the same covenant when found in an agreement
for the sale of goodwill; and the dispute between the parties to

20 “ this action must be decided with due regard to that difference.
“ This declared difference is, as 1 have said, a matter of recent
*“ development.”

(And see thid at pp. 589 and 590).

The modern distinction between contracts for sale of a business and
contracts of service was first drawn up by Lord Macnaghten in the following
passages in his Judgment in the Nordenfelt case (1894) A.C. 535, at p. 566 :

“To a certain extent, different considerations must apply in
cases of apprenticeship and cases of that sort, on the one hand,
and cases of the sale of a business or dissolution of partnership on
30 “ the other. A man is bound an apprentice because he wishes to
learn a trade and to practice it. A man may sell because he is
getting too old for the strain and worry of business, or because he
wishes for some other reason to retire from business altogether.
Then there is obviously more freedom of contract between buyer
and seller than between master and servant or between an employer
and a person seeking employment . . . It is a principle of
law and of public }mh(\ that trading should be encouraged and
that trade should be free ; but a fetter is placed on trade and tIa(hng
is discouraged if a man who has built up a valuable business is
40 not to be permitted to dispose of the fruits of his labours to the
best advantage.” :

And Lord Herschell in the same case said at p. 548 :

““ 1 think that a covenant entered into in connection with the sale of the
“ goodwill of a business must be valid where the full benefit of the purchase
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“ cannot be otherwise secured to the purchaser. It has been recognized in
more than one case that it is to the advantage of the public that thereshould
be free scope for the sale of the goodwill of a business or calling. These
were cases of partial restraint. But it seems to me that if there be occupa-
tions where a sale of the goodwill would be greatly impeded. if not prevented
*unless a general covenant could be obtained by the purchaser there are no
grounds of public policy which countervail the disadvantage which would
“arise if the goodwill were in such cases rendered unsaleable.”

And see Lord Watson at p. 552.

The same distinction is drawn by Lord Haldane in Mason v. Provident
Clothing and Supply Co., (1913) A. (. 724, at p. 731, and on pp. 737 and
738 by Lord Shaw.

Similarly in Morris v. Saxelby (1916) 1 A. (". 688, at p. 701, Lord Atkin-

b

son said :

" These considerations in themselves differentiate, in my opinion,
“ the case of the sale of goodwill from the case of master and servant
" or employer and (mplt)yee The vendor in the former case would
"in the absence of some restrictive covenant be entitled to set up in
“the same line of business as he sold in competition with the pur-
chaser, though he could not solicit his own old customers. The
})()bSlblhf} of such competition would necessarily deprec jate the
“value of the goodwill. The covenant excluding it necessarily
: enhan( es that value, and presumably the price demanded and paid,
“and, therefore, all those restrictions on trading are permissible
which are necessary at once to secure that the vendor shall get the
highest price for what he has to sell and that the puulmsc shall
get all he has paid for. Restrictions on freedom of trading are in
‘both classes of case imposed, no doubt. with the common object
“of protecting property. But the resemblance between them, |
* think, ends there.”

And see p. 708-709, per Lord Parker concurred in by Lord Sumner :

.

-

“The distinction between the two cases is. I think quite clear,
“and is recognized both by Lord Macnaghten and Lord Herscheil in
the Nordenfelt case (1894) A. (. 535. The goodwill of a business
“is immune from the danger of the owner exercising his personal
" knowledge and skill to its detriment, and if the purchaser is to take
over such goodwill with all its advantages it must, in his hands,
‘remain similarly immune. Without, therefore, a covenant on the
" part of the vendor against competition, a purchaser would not get
“what he is contracting to buy, nor could the vendor give what he
“is intending to sell. The covenant against competition is, there-
‘ fore, reasonable if confined to the area within which it would
all probability enure to the injury of the purchaser.”

And Lord Shaw, at p. 713 :

"When a business is sold, the vendor, who. it may be, has
“inherited it or built it up, seeks to realize this piece of property,

~
e

10

30



10

129
““ and obtains a purchaser upon a condition without which the whole
“ transaction would be valueless. He sells, he himself agreeing not
“to compete; and the law upholds such a bargain, and declines to
“ permit a vendor to derogate from his own grant. Public interest
“ cannot be invoked to render such a bargain nugatory; to do so
“would be to use public interest for the destruction of property.
* Nothing could be a more sure deterrent to commercial energy and
““ activity than a principle that its accumulated results could not be
“ transferred save under conditions which would make its buyer
““ insecure.
“In the case of restraints upon the opportunity to a workman
““to earn his livelihood a different set of considerations comes into
(13 pla/y.?’

In Vancouver Malt and Sake Brewing Company, Limited v. Vancouver
Breweries, Limited (1934) A. C. 181, Lord Macmillan in delivering the
judgment of the Board said at p. 189 :

“ The law does not condemn every covenant which is in restraint
“ of trade, for it recognizes that in certain cases it may be legitimate,
“and indeed beneficial, that a person should limit his future com-
“ mercial activities, as, for example, where he would be unable to
‘ obtain a good price on the sale of his business unless he came under
‘“an obligation not to compete with the purchaser.”

The Vancouver case was exceptional in that nothing had been sold, and
the covenant complained of was a bare covenant against competition, that
is, a covenant in gross, and therefore illegal.

In the case at bar, the Appellant entered into the respective covenants
which he now seeks to repudiate as a term of the sale of shares in Lewis
Connors Sons, Limited, to Connors Bros. See the option of April 30th, 1925
(Ex. 4, pp. 175-177), and the contracts of June 9, 1925 (Ex. 3, pp. 181-182),
and October 2, 1926 (Ex. 5, pp. 186-187).

The agreement of April 30, 1925, gave the McLeans an option to buy
from the Appellant and Lewis Connors $25,000 par value preferred stock
and $52,500 par value common stock of Lewis Connors & Sons, Limited, but
was subject to its acceptance and ratification by Connors Bros., Limited
(p- 177, . 1-7). It contained a restrictive covenant (p. 176, 1. 40-47). By
the agreement of June 9, 1925, made with the Appellant and Lewis Connors
the Respondent, Connors Bros,. Limited, in effect accepted and ratified the
agreement of April 30, 1925 (p. 181, 1l. 21-22) and see the authority to accept
the offer presented to Connors Bros., Limited, through the medium of the Saint
John Trust Company (McLean p. 52,11. 25-39; p.52,1. 43—p. 53, 1. 2; p.44;
11. 18-21, and Appellant p. 34. 1. 34-40). As consideration for the restrictive
covenant entered into by the Appellant and Lewis Connors (p. 182, 11. 18-25)
the Respondent Connors Bros., Limited, agreed (1) to buy within five years
from January 1, 1926, from the stockholders of Lewis Connors & Sons,

z @G 1732 R
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Limited, the remaining issued capital stock of that Company on the basis of
$35,000 for $72,500 capital stock (p. 181, 1l. 26-36) ; the Appellant owned more
than 172 of such shares (Appellant p. 21, 1. 30); (2) undertook to relieve the
Appellant and Lewis Connors from all personal responsibility in respect of
the account of Lewis Connors & Sons, Limited, with the Bank of Nova
Scotia by June 1, 1926 (p. 182, 11. 5-8); this proved to be worth from 520,000
to §30,000 (Hill p. 66, 1, 21 ; Appellant p. 29, 1. 24) and by an agreement of
the same date to which the Appellant and both the Respondents were
parties the Respondent, Connors Bros., lLimited, guaranteed the payment
to the Appellant by Lewis Connors & Sons, Limited, of a salary of 85,000 per
annum for five years (Ex. 1, p. 183, 1l. 22-25).

The contract dated October 2, 1926 (Ex. 5, pp. 186-187) provided for
the sale of 172 shares in Lewis Connors & Sons, Limited, by the Appellant
to Connors Bros., Limited (p. 186, 1l. 23-26) and in addition to relieving the
Appellant from any obligation he was under to the Respondents under the
employment agreement dated June 9, 1925 (p. 186, 1. 43—p. 187, 1. 2)
released him from all claims and demands up to date, including any shortage
in inventory (p. 187, 11. 3-11) and entitled him to receive the sum of §11,416
(1. 12-16). The Appellant on his part gave the restrictive covenant already
embodied in the agreements of April 30th and June 9th, 1925, but inasmuch
as he was no longer to be connected with either of the Respondents, the
word ‘‘ other ” was omitted before the words *‘ sardine business ’ and the
covenant read :—*‘ The party of the first part also agrees with the said
parties of the second and third parts that he will not directly or indirectly
engage in any sardine business whatsoever in the Dominion of Canada ?
(p. 186, 1I. 37-39).

Such a contract for the sale of shares in a company under the authorities
is treated in law in the same way as the sale of the business carried on by
the Company. Nordenfelt v. Maxim Nordenfelt (1894) A. C. 535, was such
a case. See judgment of Lord Herschell at pp. 539-541; Lord Watson,
pp- 550-551; Lord Ashborne, p. 555, and Lord Macnaghten, pp. 559-560.
On page 8 of his judgment, the learned Chief Justice, in dealing with this
point, said :

* The plaintiff contends that as a minority stockholder he could
not himself sell the goodwill of a business. 1 think this is entirely
disposed of by consideration of the facts in the Nordenfelf case
“ (1894) A. C. 535. There the covenant bound Nordenfelt per-
sonally yet when he executed it he was the managing director
of the Nordenfelt Company in which he held stock. He did not
own the business of the company nor any of its assets, yet it was
not held to be a covenant in gross. In 1886 Nordenfelt put his
business into a limited liability company. That company pur-
chased his goodwill and got from him a covenant against com-
petition. Then in 1888 this Company and the Maxim Company
made an arrangement for amalgamation, one of the terms being

o
that the Nordenfelt Company would procure Nordenfelt to enter
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into an agreement which was afterwards embodied in an instru-
ment of September, 1888, which contained the covenant against
competition by him and was, of course, executed by him. The
parallel is so complete that nothing more need be said.”

(43

The principle clearly established by this case is that where a stock-
holder upon transfer of his stock, binds himself not to compete with the
corporation, the agreement is generally enforced on the ground that owner-
ship of stock carries with it an interest in the goodwill of the business,
and that the covenant is reasonably necessary to protect the goodwill.

The suggestion was made by the Appellant in the Court below that the
covenants under discussion in this case were merely restraints on com-
petition (i.e. covenants in gross, so called) and as such void as in Vancouver
Malt Co. v. Vancouver Breweries (1934) A. C. 181 (where nothing was sold,
and the covenant was consequently held invalid). The suggestion 1is
simply contrary to the fact. The covenants in the case at bar formed
part of contracts for the sale of shares in a business, as the covenant in the
Nordenfelt case, with which this case is on all fours. In that case Norden-
felt was selling shares in a Company—not a controlling interest—as a part
of the contract by which he covenanted not to compete. The goodwill
was treated as an interest in the shares and the covenant was held not to
be ‘““in gross 7 but as falling within the special category of restrictive
covenants contained in contracts for the sale of a business.

In determining whether the restrictive covenants challenged in this
case were reasonable as between the parties the very lenient rules governing
contracts for the sale of a business must be applied as they have been
applied by the learned Chief Justice. There is a strong disposition on
the part of the Courts to uphold these; for as was said by Lord Hanworth,
M. R., in Palmolive Co. v. Freedman (1928) 1 Ch. 264, C. A. at p. 274 :

“ It has been said many times that commercial men are the

best judges of what is reasonable between them.”
and.at p. 280-281 Lawrence, J., said :

* Different considerations apply in cases of agreements made
“ between independent traders for the purpose of regunlating their
“ business relations where the law regards the parties as the best
‘“ judges of what is reasonable as between themselves and in cases
“ of agreements for service where there is less freedom of contract.”

In North Western Salt Co., Ltd. v. Electrolytic Alkali Co. (1914) A. C.
461, at p. 471, Lord Haldane said :

“ When the question is one of the validity of a commercial
agreement for regulating their trade relations, entered into between
two firms or companies, the law adopts a somewhat different
attitude—it still looks carefully to the interest of the public, but
it regards the parties as the best judges of what is reasonble
themselves.”

(13
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There is no reason why this observation should not extend to an
experienced man of business like the Appellant. In English Hop Growers v.
Dering (1928) 2 K. B. 174, see the judgment of Scrutton, L. J., at pp. 180
and 181; Sankey, L. J., said at p. 186:

“ With regard to contracts of the present character, and also
contracts restraining a vendor of the goodwill of a business from
canvassing former customers, where the parties enter into an agree-
ment with their eyes open, the Court should not, in my view, be
astute to assist those who endeavour to break it, as Jessel, M. R.,
said in Printing and Nwumerical Registering Co. v. Sampson (1875)
L. R. 19 Eq. 462, 465: ‘ You have this paramount public policy
to consider,~—that you are not lightly to interfere with this freedom
of contract.” There is still something to be said for the sanctity of
contracts, and for the man who keeps his agreement, though it is to
his own hindrance.”

(13

And at p. 187 :

“ The Court will always be jealous to protect the public where any
question arises as to a monopoly being created by a combination of
buyers or sellers, but it regards the parties as the best judges of what
is reasonable among themselves. The common law of England is
no crystallized code ; its adaptability is one of its chief advantages,
and it seeks within due bounds to facilitate, not to fetter, trade and
industry.”

At p. 192, Romer J., said :

“1t may be safely assumed that this large body of hop growers
“ knew their own business best and what it was reasonable to do in
“ the circumstances with which they were confronted.”

(13

193

Moreover, the Appellant himself admitted on the stand that at the time
the contracts under consideration were made, he and Lewis Connors thought
them reasonable. In answer to the Court he said : * We thought the price
was fair.”

“ Q. Considering that you were to get out of business and stay out of
“ business ?”’

“A. Yes.” (p. 33, 1. 9-12).

This admission is of particular importance because in determining the
reasonableness of restrictive covenants, they should be considered in the
light of all the circumstances which existed at the time the contracts contain-
ing them were made, and not of subsequent events. Lord Macnaghten’s
statement on this aspect of the law made in the Nordenfelt case (1894) A. C.
at pp. 573-4, is authoritative. He said :

* Now in the present case it was hardly disputed that the restraint
was reasonable, having regard to the interests of the parties at the
‘ time when the transaction was entered into. It enabled Mr. Norden-
“ felt to obtain the full value of what he had to sell; without it the

(13
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purchasers could not have been protected in the possession of what  In the

“ they wished to buy . .. Mr. Nordenfelt received over £200,000 for Supreme
what he sold. He may have got rid of the money, I do not know how goiurtl"f
“ that is. But even so, I would answer the argument in the words of ~~*"**
Tindal, C. J.: * If the contract is a reasonable one at the time it is N, 91.
entered into, we are not bound to look out for improbable and Factum of
extravagant contingencies in order to make it void.” Rainnie v. Connors

« e AT O Y 2 Bros.,
Irvine 7T M. & G. at p. 976. Limited,

See, too, Dowden v. Pook, 1904, 1 K. B. 45 per Cozens-Hardy, L. J., at and Lewis
10 p. 55, and Lamson Pneumatic Tube Co. v. Phillips (1904) 91 L. T. 363 C. A. ggg;lors &
In determining whether or not the covenant is reasonable between the 1 & 4
parties, the whole agreement in which it is contained and the surrounding continued.
facts must be weighed. (Fitch v. Dewes, 1921, 2 A. C. 158, 163). Three
elements which are treated as of great importance are : consideration, time
and space.
We find on examining each element that it is reasonable in the circum-
stances.

(i) As to consideration :

“The quantum of consideration may enter into the question of the
20 reasonableness of the contract,” per Lord Macnaghten in the Nordenfelt
case, 1894, A. C. at p. 565. In view of the Appellant’s express admission
already quoted, that at the time the contract was made he thought the
price fair, it is perhaps idle to argue this point. Undoubtedly, however, the
consideration received by the Appellant for his covenants was generous in the
extreme. Under the agreement of June 9th, 1925, he was relieved of personal
liability of from $20,000 to $30,000 to the Bank of Nova Scotia in respect
of the account of Lewis Connors & Sons, Limited (App. p. 29, 1. 24 ; Hill p.
66, 1. 21) and obtained an assured market for his shares in Lewis Connors
Bros., Limited (Ex. 3, p. 181, 1l. 26-34); under the contract of October 2nd,
30 1925, he sold 172 shares of Lewis Connors & Sons, Limited, and obtained
$11,416. (Ex. 5, p. 187, 1l. 12-16). He also received a further $28,280 for
certain other shares he had in the Connors business. (App. p. 31, 1. 16).
Lord Macnaghten in the Nordenfelt case said at p. 574 :

“1It (i.e. the restraint) enabled Mr. Nordenfelt to obtain the full
value of what he had to sell ; without it the purchasers could not have
““ been protected in the possession of what they wished to buy.”

(13

And his comments at pp. 572-573 on Whittaker v. Howe, 3 Beav. 383,
are particularly illuminating in this case :

** There is a homely proverb in my part of the country which says
40 ‘ you may not ‘ sell the cow and sup the milk.” This is just what Mr.
Howe tried to do . . . he tried to steal the business he had sold.
His defence was that a covenant so wide was against public policy.
But it did not occur to him to return the price; that he kept in his
pocket . .. It is a public scandal when the law is forced to uphold a
dishonest act.”
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The same disapproval of the low standard of business ethics which
impels vendors of businesses, who have received their full price for the
business and its goodwill, to seek the aid of the Court in breaking their
covenants is voiced in case after case referred to at the beginning of this
brief. Lord Watson, at p. 552, of the Nordenfelt case said :

“ But it must not be forgotten that the community has a material
interest in maintaining the rules of fair dealings between man and man.
It suffers far greater injury from the infraction of these rules than from
contracts in restraint of trade.”

In Underwood & Son, Ltd. v. Barker (1899) 1 Ch. Lindley, M. R., at
p. 305, said :
¢ If there is one thing more than another which is essential to the
trade and commerce of this country, it is the inviolability of con-
tracts deliberately entered into; and to allow a person of mature
age, and not imposed upon, to enter into a contract, to obtain the
benefit of it, and then to repudiate it and the obligations which he
has undertaken i is, prima facie at all events, contraxy to the inter-
ests of any and every country.”

In English Hop Growers v Dering (1928) 2 K. B., Scrutton, L. J., said
at p. 181 :

*“ 1 have always myself regarded it as in the public interest that
parties who, being in an equal position of bargaining made contracts,
should be compclled to perform them, and 1ot escape from their
“ liabilities by s qaylncr that they had agreed to something which was
“ unreasonable.”

(13

(29

See also the extract from Sankey, L. J.,in the same case already quoted.

(ii) As to time :

That the Appellant is restrained indefinitely from engaging in the sardine
business is no objection to the covenant in the circumstances of this case.
It was essential to the protection of the Respondents. The argument
advanced by the Appellant under this heading in the Courts below was
unsound because it ignored throughout the following fundamental considera-
tions :

(a) The distinction drawn by the authorities between restrictive cove-
nants contained in contracts for the sale of a business and those for personal
service.

(b) The rule that in contracts for the sale of a business the Courts
regard the parties as the best judges of what is reasonable among themselves.

(c) The fact that the Appellant admitted that he regarded the price

as fair when he made the contract.

(d) The extremely generous consideration paid the Appellant for the
restriction to which he submitted.

10
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(e) The experience of Connors Bros., Limited, after they bought the
original business in having serious inroads made on it by the Company formed
by the Appellant, and his father and brother.

(f) The fact that the Appellant was engaged at one time or another in
six different branches of the fish canning business, and is restrained from
engaging in only one of these-—the Sardine branch.

(g9) The effect of Haynes v. Doman (1899) 1 Ch. 13.

We have set out at length the authorities which establish points (a) and
(b), have referred to the Appellant’s evidence (p. 33, 1l. 9-12) in support of (c),
and have dealt fully with (d).

As to (e) : The facts regarding the attempt made by the Appellant and
his father, Lewis Connors, to repossess themselves of the business they had
sold Connors Bros., Limited, are set out in Part 1 of this factum. They
may be briefly recapitulated as follows :

Within six months after receiving $200,000 for their interest in Connors
Bros., Limited, Lewis Connors & Sons (Bernard and Edwin) not only set up
a competing business, but solicited orders from the customers of the business
which they had sold. (App. p. 22, 1. 3 and 1. 12-17). This was illegal, as
appears from Trego v. Hunt (1896) A. C. 7. See Lord Macnaghten’s judg-
ment at pp. 24 and 25, where he says, inter alia :

“ It is not an honest thing to pocket the price and then to recap-
“ ture the subject of sale, to decoy it away or call it back before
“ the purchaser has had time to attach it to himself and make it his
“ very own.”

See also Boorne v. Walker (1927) 1 Ch. 667.

In a year and one-half the new business set up by Lewis Connors and
his sons had seriously encroached upon the business of Connors Bros., Limited.
It had become a Dominion wide—in fact a world wide—business in that
time (p. 22, 1. 30-41). There is no reason why the Appellant could not do
likewise again with his experience and knowledge, if unrestrained. More-
over, they had attempted to deprive Connors Bros., Limited, of the benefit
of their trade marks in Mexico (p. 21,1. 5; McLean p. 44, 1. 28). The Appel-
lant by means of offers for stock, which were some five times the actual value
of the stock, forced the McLean’s to purchase his shares in Connors Bros.,
Limited, for $28,200 (supra Part I).

These were all matters which made it reasonable as between the parties
that Connors Bros., Limited, should restrain the Appellant by such covenants
as those under consideration.

As to (f): The Appellant is free to engage in any branch of the fish
business, except the sardine branch. Not only had Lewis Connors & Sons,
Limited, extended its business throughout Canada and the world, when the
Appellant made the agreements of June, 1925, and October, 1926, but it
had engaged in several other lines of fish business—of these the sardine
business was but one. (App. p. 23, ll. 43-44; p. 36, 1l. 19-26; Doone p. 61,
1. 15-18). Connors Bros., Limited, did not attempt to restrain the Appellant
from engaging in any of the other lines; it merely took a partial covenant
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confined to the sardine business. The Appellant had ample opportunities
of earning his living by engaging in other branches of the fish business, and
in fact had done so since 1926 (App. p. 23, 1. 43—p. 24, 1. 9); this establishes
firmly the reasonable character of the covenant. There is no ground
for the suggestion that he is precluded from engaging in useful and gainful
occupations other than one branch of the canning business, and that he was
paid lavishly on the sale of a business to relinquish.

As to (g) : The attitude of the Courts towards restrictive covenants of
unlimited duration is conclusively summarized by Lindley, M.R., in Haynes
v. Doman, (1899) 1 Ch. 13 at p. 23:

“ But it is very remarkable that no case can be found in which
“an agreement in restraint of trade, free from objection in other
“ respects, has been held void simply because its duration was not
“ restricted.”

That statement has never been challenged. In Fitch v. Dewes (1921)
2 A.C. 158, such a covenant was upheld.

These seven compelling reasons provide a conclusive answer to the
contention that it is unreasonable to restrain the Appellant from competition
for more than a limited period. The law regards the parties as the best
judges of what is reasonable between themselves, especially when, as here,
the Appellant has admitted that he regarded the price paid as fair, when the
consideration has been generous in the extreme, and the restraint is applic-
able to only one branch of the business sold. The Courts will not in such
circumstances impugn the contract.

(i11) As to space :

The business of Connors Bros., Limited, both while the Appellant was
interested in it as a shareholder, director and plant manager, and ever since,
has been carried on, not only in every province of Canada, but in practically
every continent in the world (App. p. 17, 1l. 13-35; Doone, p. 57, 1l. 31-39).
Between the latter part of 1923, when the Appellant and his father,
Lewis Connors, disposed of a substantial part of their holdings in Connors
Bros., Limited, and June 1925, when they made their agreement with
Connors Bros., Limited, for the sale of their stock in Lewis Connors &
Sons, Limited, their new company, Lewis Connors & Sons, Limited, had
established a business as extensive In area as Connors Bros., Limited ; it
extended throughout every part of Canada, and into almost every continent
(App. p. 22, 1. 18-41). The same was true in October, 1926, when the
Appellant agreed to sell the balance of his stock in Lewis Connors & Sons,
Limited, to Connors Bros., Limited (Ex. L. p. 197, 1l. 8-10; Doone p. 358,
1. 8-14; App. p. 36, 1l. 14-26). In these circumstances, it was clearly
reasonable that Connors Bros., Limited, in buying the Appellant’s shares
in Lewis Connors, Limited, should safeguard itself against a repetition of
such competition throughout the Dominion of Canada. Even if the covenant
in the circumstances had been without limit as to space, it would have been
reasonable, as such a covenant was held to be in the Nordenfell case.

10
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The Appellant suggested in the Court below that the word sardine
“ business ”’ is ambiguous, and that the covenant under consideration is void
for uncertainty. Surely there is no ambiguity about the word * business;”
it is used generally to designate the manufacturing and selling of goods. The
expressions ‘‘ business of manufacturing ”* and * business of selling ' are
common expressions in everyday use. In the contracts under considera-
tion, made as they were between business men, the term should be construed
in its ordinary everyday business sense. The expression used in the
covenants, moreover, was any (other) sardine business whatsoever, and must
therefore be construed in the widest sense. This was the construction
placed on it by the Respondents’ counsel at the trial (p. 31, L. 6), and is
adopted here.

Used both to designate manufacturing, i.e., packing of sardines, and
their sale, the covenant was reasonable in extending the restraint throughout
the Dominion of Canada. It was common omund at the trial and on the
appeal below, that sardines can be pwckcd in (andda only in the Bay
of Fundy area (App. p. 38, ll. 7-30; McLean, p. 45, 1l. 10-27). This 1s
the area where the sardine p(teklllg business of ‘Lewis Connors & Sons,
Limited, and of Connors Bros., Limited, was carried on when the contracts
for the sale of the business were made, containing the covenants under
consideration. The restriction was, therefore, reasonable as to area as
regards the packing of sardines, because the Dominion of Canada in this
connection is synonymous with the Bay of Fundy area

The evidence regarding the sales of sardines by Lewis Connors & Sons,
Limited, in every province of Canada, when the contracts containing the
restricted covenants were made in 1925 and 1926, referred to at the beginning
of this topic is, it is submitted, conclusive that in this respect the covenants
were not too extensive.

The covenant is clear in its terms—the Appellant may not * engage in
any sardine business whatsoever in the Dominion of Canada.” This is the
plain statement of the restraint and in the circumstances is clearly reasonable.

As to (b)— the interests of the public: IEmphasis is laid on the con-
cluding words of the extract from the }udgment of the Judicial Committee
in Attome// Gieneral of Australia v. Adelaide S. S. Co. (1913) A. C. 781, at
p. 795, quoted at the outset of this argument :

“ Their LUI(lShlI)S are not aware of any case in which a restraint
“though reasonable in the interests of the parties has been held
“ unreasonable because it involved some injury to the public.”

The same point was stressed in the judgment of the English Court of
Appeal in Palmolive Co. v. Freedman (1928) 1 Ch. 264, per barrrent L. J., at
p. 277, \\hnmud

“ Ho far as the interests of the public are concerned the observa-
“tions of Lord Parker in the Adelaide Steamship Company’s case
“are very relevant here and practically conclusive.”

s G 1752
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And Lawrence, L. .J., said at p. 282 :
"1t is perhaps worth noticing that their Lordships in that case
“stated that they were not aware of any case in which a restraint,
“ though reasonable in the interests of the parties, had been held
“ unenforceable because it involved some injury to the publie, and
“no such case has been called to our attention on this appeal.”

And see Viscount Haldane. 1. (., in Northwestern Salt Co.. Ltd. v.
Electrolytic Alkali Co., Ltd. (1914) A. C. at p. 473 : Lindley, M. R., in
Underwood & Son, Lid. v. Barker (1899) 1 Ch. 300 at p. 305; and Jessel,
M. R.. in Printing and Nwmerical Registering Co. v. Sampson. L. R., 19
Kq. 462 at 465.

No Court has ever refused to enforce a covenant reasonable as between
the parties because it involved some injury to the publie. As the learned
Trial Judge pointed out, moreover :

* Lord Parker in Morris case (1916) A. (', 688 at p. 707, thinks
“that the onus of so showing should lie on the party alleging it.
* The only evidence before the Court is to the effect that the price
" of sardines to the public has not been increased but somewhat
““ lessened since the making of the contract. There is not a syllable
“ of testimony to show any injury to the public and I find that
“ there has not been any.” (Jdgt. p. 78, 1. 31-36).

This statement is borne out by Mr. McLean’s evidence (p. 48, 11. 27-32).
Mr. Doone testified also that the prices paid to the fishermen have been
maintained. * In fact, I think they are getting a little better prices on the
average.” (p. 63, 11. 9-13).

Turning to the particular questions which the Court is asked to
determine.

As to question (a) (p. 2, 1, 27-36) :

The learned Trial Judge has held (p. 78, ll. 40—44) that the words

““ will not (either) directly or indirectly engage in any (other) sardine business :

whatsoever in the Dominion of Canada ™ used in the covenants under
consideration, debar the Appellant from engaging in the sardine business in
(Canada as (1) owner by himself, or (2) in partnership with others of such a
business; or (3) as a shareholder of an incorporated company engaged in
such business in Canada.

As to (1) and (2) there can be no question whatsoever. They are pro-
hibited in the clearest terms by the covenant, and as the covenant is reason-
able, the Appellant is debarred.

As to (3), the Appellant is debarred from becoming a shareholder of an
incorporated company engaged in the sardine business in Canada. This
is the effect of the word * indirectly.” A case in point is Castelli v. Middleton,
17 T. L. R. 373 : “ What cannot be done directly cannot be done indirectly.”
This is a universal principle. See Great West Saddlery Company v. The
King (1921) 2 A. C. 91 at p. 100. A good recent case is Ghlford Motor

20
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Company v. Horne (1933) Ch. 933, C. A. See the judgment of Hanworth,  fnth:
M. R., at pp. 955 and 961; Lawrence, L. J., at p. 965; and Romer, J., Supreme
a ORI \ 1 ; o 4 a7 el ' - Court of
at p. 969. The Company in such a case would be a mere cloak or sham, /.44
and a device for enabling the Appellant to commit a breach of his agreements. —

He should not be permitted to become a shareholder in such a company. No.2I.
See, too, Dimes v. Proprietors of the Grand Junction Canal (1852) 3 H. L. C. —];‘:at‘tum of
739 (10 E. B. 301). s
ros.,
As to question (b) (p. 2, 1l. 37-41) : Limited,

The Appellant has seen fit to ask the Court to determine the validity 2nd Lewis
0 aFthe cov e i 1 aal Wi A /(;()Illl()['? &
of the covenants under consideration by a special procedure provided under i,
0. 54A (See Appendix to this factum). Against the protest of the Respond- Limited—
ents, the learned Trial Judge permitted the Appellant to proceed. Having continued.
heard the case he doubted the propriety of the procedure in this type of case

for reasons which he stated (p. 79, 1l. 29-37).

Having selected this procedure, however, the Appellant is bound by its
express limitations. By Rule 4 of O. 54A. :

*The Court or Judge shall not be bound to determine any
" such question of constr uction if in their or hlb opinion it ought not
‘to be determined on originating summons.”

20 The learned Trial Judge was given a discretion as to whether he should

determine any question submitted to him. He exercised that discretion by

refumlo to answer question (b) for the conclusive reason that the question
“is too hypothetical to admit of any answer which would not be subject to
“ many qualifications.” (p. 79, 1. 8-10).

Where a trial Judge is given a discretion, as here, a Court of Appeal will
not interfere with his exercise of it, except on very strong grounds. The
remarks of Wright, M. R., in delivering the judgment of himself and four
other Lords Justices of Appeal in Hope v. G. V. Ry. Co. (1937) 2 K. B. 130
at pp. 138-140, show the reluctance with which an Appellate Court interferes
with the exercise of judicial discretion. The refusal of the learned Chief
Justice to answer question (b) was surely well founded. He said (p. 79,
1. 4-22):

&

" The word * employee * is a very wide term. It may embrace
“any thing from a general manager of a business to one who is engaged
 in some mere routine occupatlun . . . I think the only satwhmtory
way of determining the question is when the plaintiff undertakes

" to act in some form of employment for some person or corporation
“engaged in the sardine business in Canada. Without professing to
 decide anything, I can see a wide difference between the plaintiff
40 * working at a machine which seals the tins of sardines, or superin-
intending the operation of a new company. 1 cannot, with the
* material before me, grade the possible occupations which the
- plaintiff may undertake, into exhaustive categories, and provide an
" answer in respect to each of them, and as pumted out by Jessel,
“ M. R., in Custis v. Sheffield. 21 Ch. D. 1, the Court does not as a rule

L
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“ decide as to future rights. See also the remarks of Kekewich, J., in

']n re Harman ; Lloyd v. Tardy, 1894, 3 C'h. 614, at the end of his
" judgment as to the necessity of questions being specific. I,
** therefore, decline to answer question (b).”

In the case at Bar, as in the Nordenfelt case, the Appellant coven-
anted not to engage directly or indirectly in a business of the character as he
was selling. In the Nordenfelt case, the Appellant was restrained from
working for another (nmpan\ (See facts set out in report in Court of
Appeal 1893, 1 Ch. at p. 535). To accept the Appellant’s contention, the
Court muat ignore the Nordenfelt case, which. as the learned Chief Justice
held, is a lnminl(‘h\ parallel to this. The wide meaning which must be
I')lm'-rﬁ-(l on the covenant is shown by the following cases :

Folfe v. Rolfe, 60 K. R. 550, where the defendant, who on the sale of
his share in a business to the })ld{l]tlﬁ covenanted that he would not engage
in such a business, commenced such a business in co-partnership with
another. The defendant’s objection that he had not broken the agreement
because he was acting merely ag a foreman and not as a prine ipal in the
business, was rejected, and it was held that as he had engaged with another
in carrying on the prohibited business, he had plainly violated the
agreement.

In Cade v. Calfe, 22 T. L. R. 243, the defendant, on entering the
plaintiff’s service, covenanted that he would not, either directly or Hld]I‘e&t]V
be engaged in the same business within a certain arca. On leaving the
plaintiff’s service, he immediately entered the service of a competitor in
the same line of business, and it was held that there had been a breach.
This case follows that of Waits v. Smith, 62 1. T. 453, where the defendant
had covenanted not to engage in a similar husiness, and was held to have
broken the covenant by entering the service of a competitor. Mr. Justice
Kekewich said :

‘Servants are engaged when a bargain is made between them
and their employers and they are engaged for a particular purpose.”

(11

In Pearks, Limited v. Cullen, 28 T. 1.. R. 371, the decisions in Cade v.
Calfe, and Watts v. Smith, were followed by the eminent Judge, Mr. Justice
Hamilton (later Lord Summner) on similar phraseolo; ay.

If it were necessary for the Court to answer (question (l;) (which in
view of the exercise of the learned Chief Justice's discretion, it is submitted
it is not), the answer, in view of the foregoing authorities and particularly
the Nordenfelt case, must he that the Appellant is debarred from working
in the sardine business in Canada as an employee of any person, firm or
corporation engaged in the sardine business; as already pointed out, he
has ample opportunity to engage in branches of the fish business in Canada,
other than the sardine branch.

As to question (¢) (p. 2, 1. 42—p. 3, 1. 4):
The clear construetion of the latter part of the covenants, read with the
carlier, is to allow Bernard Connors, after the ten vear period, to use the
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name of “ Connors ~ in connection with the sardine business outside of
(‘fanada, but not within Canada. Such a covenant by the vendor of a
business (viz., not to trade under a particular name) was upheld in Vernon
v. Hallam, 34 C. D. 748. 1t is part of Bernard Connor’s agreement, and
he should be held to it. The evidence has clearly shown that for many
years the name of Connors Bros. has been synonymous throughout Canada,
and in fact the world, with the sardine business (App. p. 23 1. 23-40).
We are not concerned at this stage with the covenant not to use the name
“ Connors ”’ for a period of ten years in parts of the world other than
(‘fanada. In view of the close identification of the name *° Connors ** with
the sardine business in all parts of Canada, however, it is reasonable that
Bernard Connors should be required to keep his agreement which he entered
into as a free agent on the sale of a business, and for which he was paid
such a large consideration. He is free to carry on all other parts of the
fish business in Canada and elsewhere, and to use the name ‘‘ Connors ”’
in all parts of the world except Canada in connection with the sardine
business. In answering this question in the negative, the learned Trial
Judge said (p. 79, 1. 24 28) :

“ Having decided that under question (a) the plaintiff cannot
engage dn‘ectly or indirectly in any sardine business whatsoever in
¢ the Dominion of Canada, I do not see how it is possible for him
* to lawfully use any name in connection with that business.”

23

The Appellant contended in the Courts below that the release from all
claims and demands in paragr aph 5 of the agreement between the Appellant.
and Respondents dated October 2, 1926 (Ex. 5, p. 187, 1l. 3-11), released the
covenants in the agreements of Aprll 30th and June 9th, 1926. The learned

Chief Justice dlsnosed of this contention concluswoly in the following
passage of hl% Tudgment (p. 77, 11. 23-35) :

‘ 1t is enough to read the paragraph to see that it is a release of
“ < ¢laims and demands’ but does not extend to the subject of
“ covenants, the implementing or breach of which had not then
“ caused any contention. The claims and demands released are
*“ those which the parties of the second, third and fourth parts ¢ have
“ or which hereafter they or either of them may have against the
“ party of the first part by reason of anything to the date of these
‘ presents.” How can I extend this to things which may be
breaches of the covenant but have not yet come into existence
* when the precise langunage of the covenant limits the release to
things antecedent to the 2nd October, 1926, it is impossible for me
“ to see nor do I think there is anything in the plaintiff’s contention
“ that the reference to ‘this general release of the said Bernard
Connors from all demands’ carries it any further. It is not
claims but covenants with which we are dealing here.”
It is absurd to suggest that by the words ** claims and demands > the
parties intended to include the covenant in question, when by paragraph (3)
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of the same agreement (p 186, 1l. 37-43), they were including it and thereby
emphasizing and ensuring beyond question its continued existence.

Lord Westbury, in I)mclm sof L. & S. W. Ry. Co. v. Blackmore, 1.. R.,
4 H. L. at p 623, said :

¢ The general words in a release are limited always to that thing
or those tlnwm which were specially in the contemplation of the
parties at the time when the re Jease was given. But a dispute
that had not emerged, or a question which had not at all arisen,
annot be considered as bound and concluded by the anticipatory
words of a gencral release. There is no difficulty, therefore, in
holding that the present contention on the part of this plaintiff,
* Mr. Blackmore, in respect of matters that subsequently arose,
“ cannot be at all affected by words in a release given anterior to

the arising of the subject of the present dispute.”

The last two sentences of this passage have a special bearing here.
Finally, even if the contention of the Appellant as to the effect of the

release were upheld, it would not help him, for by the same agreement of

October 2, 1926, the Appellant sold an interest in Lewis Connors & Sons,
Limited, to Connors Bros., Limited, and repeated the restrictive covenant.
That covenant so given is effectual to establish the Respondents’ rights.
For the above reasons, it is re spectfully submitted that this dppeal be
dismissed with costs.
(. K. INCHES,
A. N. CARTER,
(‘ounsel for Respondents.

APPENDIX.
RULES OoF THE SUPREME ('OURT oF NEW BRUNSWICK.
Order H4a.
DECLARATION ON ORIGINATING SUMMONS

Any person claiming to be interested under a deed, will or other
\\'rittcn instrument, may apply to the Court or a Judge by originating
summons for the determination of any question of construction arising
under the instrument, and for a declaration of the rights ot the persons
interested.

The Court or a Judge may diveet such persons to be served with the
summons as they or he may think fit.

3. The application shall be supported by such evidence as the Court
or a Judge may require,

4, The Court or Judge shall not be bound to determine any such
guestion of construetion if in their or his opinion it ought not to be determined
on originating summons,
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No. 22.
Formal Judgment.

Ix THE SUPREME COURT OF CANADA.

ON AppEAL FROM THE SUPREME CoUrT OF NEW BRUNSWICK
ArPEAL DIvISION.

MoxnDAY THE 197H DAY oF DECEMBER, A.D. 1938.
Present :
Tae Ricar HoNouraBLE SIR Lyman P. Durr, P.C., G.C.M.G., C.J.C.
TaeE HoNOURABLE MRr. JusticE CROCKET,
Tar HoNOURABLE Mgr. JusTicE DAVIS,
Tae HoNourasre Mr. JusticE Kerwix,
Tae HoNourRABLE MRr. JusticE Hupsox.

Between
BrErNARD CONNORS - - - - - - (Plaintiff) Appellant
and
Conxors Bros., LisMiTep, and LEwis CoNNoRs &
Soxs, LIMITED, - - - - (Defendants) Respondents.

The Appeal of the above named Appellant from the judgment of the
Supreme Court of New Brunswick, Appeal Division, pronounced in the
above cause on the Eighth day of February in the year of Our Lord one
thousand nine hundred and thirty-eight dismissing the Appellant’s appeal
from the judgment of the Honoulablc the Chief Justice of New Brunswick
in the Chancery Division of the Supreme Court of New Brunswick, rendered
in the said cause on the Twenty-fourth day of August in the year of Our
Lord one thousand nine hundred and thirty-seven having come on to be
heard before this Court on the Sixteenth and Seventeenth days of May in
the year of Our Lord one thousand nine hundred and thirty-eight in the
presence of Counsel as well for the Appellant as for the Respondents, where-
upon and upon hearing what was alleged by Counsel aforesaid this Court was
pleased to direct that the said appcal should stand over for judgment and
the same coming on this day for judgment,

THIS COURT DID ORDER AND ADJUDGE that the said appeal
should be and the same was allowed and the said judgments of the Supreme
Court of New Brunswick and of the Appellate Division should be and the
same were set aside and judgment be entered declaring that the covenant in
question, insofar as it prohibits the Appellant from_ engaging directly or
indirectly in any sardine business whatsoever in the Dominion of Canada, is
unenforceable,

AND THIS COURT DID FURTHER ORDER AND ADJUDGE
that the said Respondents should and do pay to the said Appellant the

costs incurred by the said Appellant as well in the Supreme Court of

New Brunswick, Chancery Division and Appeal Division as in this Court.
(Sgd.) J. ¥. SMELLIE,
Registrar.
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No. 23.
Reasons for Judgment.

(a) Tue CHier JusTICE : 1 concur in the reasons as well as in the
conclusion of Mr. Justice Davis.
1t is well settled that, at common law, all contracts, covenants and
stipulations in restraint of trade of themselves are contrary to public
policy and therefore void. If that is a complete description of the trans-
action it is contrary to public policy and the Courts will not enforce it.
This appears, not to be upon the ground that the common law regarded
such arrangements as necessarily harmful to the public interest, but
because the policy of the common law has always been that the courts
should not enforce them unless they can be justified by reason of special
circumstances (Morris v. Saxelby, 1916, 1 A.C., at p. 707). The onus of
proving the facts upon which such justification rests is upon the party who
alleges justification. Once the facts are ascertained. the question of
reasonableness is a question of law for the court.
1t would seem to be involved in the general principle thus stated
(McEllistrom v. Ballymacelligot, 1919, A.C. 548, 562; Vancouver Malt Co.
Vancouver Breweries, Ltd., 1934, A.C. 181, at pp. 190-1) that a * bare
covenant not to compete,” to quote from Lord Macmillan’s judgment in
the last mentioned case at p. 190, will not be enforced. * Covenants
restrictive of competition,” still quoting from the same passage,
“which have been sustained have all been ancillary to some
main transaction, contract, or arrangement, and have been found
justified because they were reasonably necessary to render that
transaction, contract or arrangement effective.”

As regards the stipulation in the agreement of June, 1925, the
respondents, as their principal ground of justification, take their stand
upon the proposition that this stlpulatlon is ancillary to a contract for the
sale and purchase of shares In Lewis Connors & Sons, Ltd. (hereafter
referred to under the designation ** Lewis Connors ') between the appellant
and the respondents (‘onnors Bros. In their factum the respondents state
their position thus :

The principle clearly established by this case (the Nordenfell

case, 1884, A.(". 535) is that where a stockholder upon transfer of

his stock, binds himself not to compete with the corporation, the

agreement is generally enforced on the ground that ow nership of

stock carries with it an interest in the goodwill of the business, and
that the covenant is reasonably necessary to protect the goodwill.

The suggestion was made by the Appellant in the Court below
that the covenants under discussion in this case were merely
restraints on competition (i.e. covenants in gross, so called) and as
such void as in Vancouver Mall Co. v. Vancouver Breweries (1934,
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A.C. 181) (where nothing was sold, and the covenant was conse-
quently held invalid). The suggestion is simply contrary to the
fact. The covenants in the case at bar formed part of contracts
for the sale of shares in a business, as the covenant in the Nordenfell
case, with which this case is on all fours. In that case Nordenfelt
was selling shares in a Company—mnot a controlling interest—as a
part of the contract by which he covenanted not to compete. The
goodwill was treated as an interest in the shares and the covenant
was held not to be “in gross” but as falling within the special
category of restrictive covenants contained in contracts for the
sale of a business.

In determining whether the restrictive covenants challenged
in this case were reasonable as between the parties the very lenient
rules governing contracts for the sale of a business must be applied
as they have been applied by the learned Chief Justice.

I shall first deal with this contention.

Have facts been proved by the respondents which establish the pro-
position that this sweeping stipulation was * reasonably unecessary to
render ’ this contract for the transfer of shares  effective,” or, to put it
in other words, in order to enable the respondents to enjoy what they
acquired under it? The restriction, as regards Canada, is unlimited both
as to time and area. It is for the plaintiffs to show that the restriction in
order to be ‘ reasonably effectual ” must be Dominion wide (Vancouver
Malt v. Vancouver Brewing Co., supra at p. 191).

The fact that the purpose of the McLeans, the controlling shareholders
of Connors Bros., as was well understood by all parties, was to eliminate
competition, not only by Lewis Connors but of the appellant and of his
father personally, and to do this with the object of establishing a practical
monopoly in the business of packing and selling Canadian sardines, is,
to my mind, decisive, on one point. In e‘mctlno the stipulation in
question, they were not exclusively or chiefly applylnu their minds to the
protection of the business of Lewis Connors or of themselves as purchasers
of shares in Lewis Connors. Their aim was to get a monopoly in the
business of (anadian sardines controlled by thunselvcs through Connors
Bros. and it was the business thus controlled with respect to which they
were protecting themselves.

It follows, of course, that the agreement itself provides no evidence
of serious weight as to the reasonableness of the arrangement in respect
of the protec tion of the business of Lewis Connors. It cannot be said
that there is any presumption that Connors Bros. were merely protecting
what they were acquiring. They were getting for themselves, for their
own business, protection against competition; and it is pufectly plain
from the evidence that it was for this they were paying for the shares
a price considerably above the market value, more than the shares
themselves would have been worth.

m e T
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In these circumstances, and such being the purposes and objects
of the parties to the agreement, it was incumbent upon the respondents
to show clearly that it was necessary for the protection of the interest
they acquired in the Lewis Connors business to exact this comprehensive
stipulation.

In June, 1825, when the agreement was made, it appears from the
evidence that the only ¢ ompetition encountered by Canadian sardine packers
in Canada was that arising from the import of Norwegian sardines. The
French sardines, it may be as ssumed, being of a higher rrradc and fetching
much higher prices, did not come into the same field. There were,
according to the evidence something like 30,000 cases of Norwegian sardines
sold in the course of a year in the Dominion. The Lewis Connors Canadian
business amounted to 26,000 odd cases in the year 1925. The only
evidence as to the scope in point of territory of the Canadian business is
that given in cross-examination by the appellant and the strongest statement
that can be found in his evidence is in this question and answer

@. Is it fair to say that Lewis Connors & Sons, Ltd., were
selling in all the provinces of (fanada ?—4. I think perhaps they were
selling some in pretty near every province in Canada.

There are some other statements with regard to other countries
extremely vague and of doubtful import which have really no bearing on
the point immediately before us.

Now, let it be observed, first of all, that there is a very considerable
territory in the Dominion of Canada which is not included in any province.
There are the Yukon Territory and the North West Territories. There is
not a word of evidence to indicate that the business of Lewis Connors extended
into, for example, the Yukon Territory ; and yet the covenant, as I read it, and
according to the construction contended for by the respondents would
seem to exclude the appellant from acting as agent in Dawson for any
concern other than Connors Bros. or Lewis Connors selling French or
Norwegian sardines there.

But this is not the strongest point. This statement of the appellant
cannot fairly be read as a n(mtnv atfirmation that Lewis (Connors were
in 1925 or 1926 engaged in selhng sardines in all the provinces of (fanada.
It is a hesitati ing statement I think perhaps ”’, and the scope of the area
is defined as pleth' near.”’ Clearly, it excludes one or more of the
provinces, and there 1s nothing to indicate the province excluded. It may
be British Columbia. It may be Quebec.

The (‘anadian business for 1936 was less than the (Canadian business
for 1925. Lewis Connors were entirely under the control of Connors Bros.,
all of the directors of the former being directors of the latter. The packincr
establishment of Lewis Connors was discontinued at the end of 1925, and
thereafter all the packing for them was done by Connors Bros. It is clear
enough that any considerable expansion of the business of Lewis Connors

was not aimed at or expected. It follows that the appellant is by this
stipulation excluded from business and employment which, so far as the
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evidence shows, there is no reason to suppose would be likely to injure the
business of Lewis Connors.

But there is another consideration. This evidence of Bernard (‘onnors
speaks of * selling some " that ** he thinks; perhaps ™ were sold in * pretty
near every province in Canada.” Now, six of the provinces extend over
very wide territory. There is nothing to show that this indefinite * some ”’
sold in, for example, some locality in the province of Ontario, would be
affected by the employment of the appellant in some other far remote
locality in another part of the province and yet, strictly, the evidence
leaves us at that point. It is consistent with the assumptions that there
were no sales in one or more provinces and that in any given province
business was limited to a single locality. The onus is on the respondents
to establish the facts. They are in control of Lewis Connors. They have
the books of Lewis Connors in their possession. It would have been in
their power to adduce precise evidence as to the localities in which Lewis
Connors were carrying on business in 1925 and 1926 and the extent of the
business 1n each locality. Since, as the export and shipping manager of
Connors Bros. says, the Lewis (OnnOIS customers of 1925 were 1et<11nod
there could have been no difficulty in showing, not only the provinces in
which they had customers but the locality in each province to which their
goods were shipped. Furthermore, there should have been no difficulty in
showing localities in which retail sales took place. These facts should have
been adduced by the respondents as facts necessary to be considered in
order to decide whether or not the restriction was a reasonable one, that is
to say, reasonably necessary to make the contract for the sale of shares
effective or, to apply Lord Parker’s words (Morris v. Saxelby, supra, at
p- 709) whether or not, if the Plaintiff should engage at any time during
his natural life anywhere in the Dominion of Canada directly or indirectly
in the business of packing or selling sardines, ‘it would in all probability
enure to the injury of 7’ Lewis Connors or of Connors Bros. as purchasers
of an interest in that business.

I quote as apposite the following passage from the judgment of Lord
Blanesburgh (then Younger L. J.) in B.R.C. Engineering Co. Ltd. v. Schelff
(1921, 2 Ch. 563, at p. 574) :

I should have thought that the law on this subject was clear.
It is the business sold which is the legitimate subject of protection
and it is for its protection in the hands of its purchaser, and for its
protection only, that the vendor’s restrictive covenant can be
legitimately exacted. A restrictive covenant by a grocer on the sale
of his business in a country town, if it would be unreasonable and
void when the purchaser was acquiring it as his sole business, does
not become valid if the purchasers are, say, Messrs. Lipton, with
branches everywhere. The point is perhaps most clearly brought out
in those recent cases in the House of Lords in which the essential
distinction between vendors’ and employés’ restrictive covenants
has been so clearly laid down. Take, for instance, the justification
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for a wider vendor’s covenant in Lord Shaw’s speech in Mason’s
case (1913 A.C. 724, 737): “° If the contract, for instance. be for the
sale of a business to another for full consideration or price, there may
be elements going in the strongest degree to show that such a contract
in so far as it restrains the vendor from becoming a rival of the
business whose goodwill he has sold and which he has bargained he
shall not oppose . . . is enforceable, and, indeed, that a declinature
by the law to enforce it would amount to a denial of justice.” Again
in Sazelby’s case (1916 1 A.C. 688, 708) Lord Parker says: ““1In
the Nordenfelt case (1894 A.C'. 535, 552) that which it was required
to protect was the goodwill of a business transferred by the covenantor
to the covenantee, and that against which protection was sought
was competition by the covenantor throughout the area in which
such business was carried on.”” He does not say “ going to be
carried on.”” Take again Lord Watson’s observations in the Nordenfelt
case (supra): *“1 think it is now generally conceded that it is to the
advantage of the public to allow a trader who has established a lucrative
business to dispose of it” to a successor by whom it may be
efficiently carried on. That object could not be accomplished if,
upon the score of public policy, the law reserved to the seller an
absolute and indefeasible right to start a rival concern the day after
he sold. Accordingly, it has been determined judicially, that in
cases where the purchaser, for his own protection, obtains an obliga-
tion restraining the seller from competing with him, within bounds
which having regard to the nature of the business are reasonable
and are limited in respect of space, the obligation is not obnoxious
to public policy, and is therefore capable of being enforced. Whether
——when the circumstances of the case are such that a restraint
unlimited in space becomes reasonably necessary in order to protect
the purchaser against any attempt by the seller to resume the
business which he sold—a covenant imposing that restraint must be
invalidated by the principle of public policy is the substance of the
question which your Lordships have to consider in this appeal.”
Lord Hershell in the same case says (1894 A.C. 548) : I think that
a covenant entered into in connection with the sale of the goodwill
of a business must be valid where the full benefit of the purchase
cannot be otherwise secured to the purchaser.” In all these cases
the business sold is treated as the subject of permissible protection;
and similar judicial utterances could be indefinitely multiplied.
And in my judgment when the matter is looked at on prineiple
these statements necessarily mean what they say.
The respondents also advance an argument, not very precisely stated,
based upon some supposed relation between the subject matter of the
stipulation and the appellant’s connection with the respondents Connors
Bros. while “ he was interested in it as a shareholder, director and plant
manager.” In my view, it is not necessary to enquire into the question
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whether there is any * main transaction, contract or arrangement
disclosed by the evidence to which the stipulation in question could be
said to be “ ancillary ” and to which this particular argument can apply.
In the pertinent sense, on the face of it, it appears to me to be plain that,
as ancillary to a contract of employment, the stipulations under consideration
are, to borrow once more a phrase of Lord Macmillan’s in Vancouver Malt Co.
v. Vancouver Brewing Co. (at p. 191) * out of all reason.”

I am also far from satisfied that it was necessary for the protection of
the Lewis Connors business outside of Canada to prohibit the appellant
engaging in the sardine business in his own name in any part of the world
for a period ten years. In 1925, the foreign sales of sardines by Lewis
Connors amounted to a little over 26,000 cases. The sales in the Dominion
of Canada for the same year amounted to a few hundred cases more. In
1936, the foreign sales had increased by about 5,000 cases; the Canadian
sales having been diminished by about 1,000 cases. We have no figures for
1935. In view of these figures, I find myself unable to accept the proposition
that the prohibition of the use by the appellant of his own name during
the period of 10 years succeeding April, 1925, in any single locality outside
of Canada in any sardine business was necessary for the protection of this
very limited foreign business of Lewis Connors.

I may also add that I think the evidence falls far short of establishing
facts sufficient to support the conclusion that such a restriction was necessary
for the protection of the foreign trade of Connors Bros. This provision with
regard to the use of the name “ Connors ”” would appear to be severable;
but the unnecessarily sweeping character of it points to the conclusion that
the parties were not really applying their minds to the question whether or
not the restriction was one which their legitimate interests required.

There is another most important consideration. I am inclined to think
that the evidence establishes detriment to the public interest. The aim was
admittedly to create a monopoly in the packing of Canadian Sardines
and there appears to be no doubt that it was successful. 1 am not sure that,
having regard to sections 2 (1) (b) and 2 (1) (¢) (v) and (vi) and section 32 of
the Combines Investigation Act (R.S.C. 1927, ch. 26), enhancement of prices
is the only relevant form of public detriment in this country. The policy
of the law as manifested by those sections and section 498 (¢) of the Criminal
Code seems, to condemn restrictions upon competition even in the case of
transactions of this character, that is to say, where an interest has been
acquired in a business quite independently of the effect of the transaction
upon prices. I do not pursue this topic further and I express no final
opinion upon the point in the absence of argument.

1t has been held by this Court (Weidman v. Shragge, 46 S.C.R. 1) that,
in considering whether an agreement in restraint of trade falls within
section 498 of the Criminal Code as unduly preventing or lessening competi-
tion, the fact that the agreement is reasonable from the point of view of the
parties, is not conclusive; and in that particular case it was held that
the agreement was invalid. So, in applying section 32 of the Combines
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Investigation Act, it is by no means clear that reasonableness as between the

parties concludes the question whether or not a combine is * likely to

operate against the interest of the public whether consumers, producers or
5 >

others.”

I should add that I do not understand that the learned Chief Justice
of New Brunswick, in discussing the topic of injury to the public, is suggesting
that enhancement of price is the only pertinent form of injury. In speaking
of enhancement of price, 1 have in mind the explanation in the Adelaide
Steamship Company’s case (1913 A.C. 781) of the phrase ** pernicious mono-
poly 7" employed by Bowen L. J. in Nordenfelt’s case (1893 1 Ch. at p. 668)
as a monopoly having the effect of inereasing prices.

(b) DAVIS, J. (Concurred in by HUDSON, J.).—

On June 9th, 1925, the appellant, then a man of 37 years of age, who
had been brought up from boyhood in the sardine business with his father
and uncle, sold his shares in the respondent company Lewis Connors & Sons,
Limited to the respondent company Connors Bros. Limited and with his
father entered into the following covenant in an agreement with the respon-
dent Connors Bros. Limited :

The said Lewis Connors and Bernard Connors agree with said
Connors Bros., Limited, that they will not either directly or indirectly
engage in any other sardine business whatsoever in the Dominion
of Canada, nor directly or indirectly use the brands of either Connors
Bros., Limited, or Lewis Connors & Sons, Limited, in the Dominion
of Canada, or elsewhere, nor, for a period of ten years from the 30th
day of April, A.D. 1925, use the name of Connors in connection with
the sardine business in any country whatsoever.

The appellant thereupon entered the employ of Lewis Connors & Sons,
Limited, but on October 2nd, 1926, disputes having arisen between the
parties, the engagement of employment was terminated upon the terms of
a further agreement in writing of that date. That agreement contained
the following covenant :

The party of the first part (i.e., the appellant) also agrees with
the said parties of the second and third parts (i.e., Lewis Connors &
Sons, Limited and Connors Bros., Limited) that he will not directly
or indirectly engage in any sardine business whatsoever in the
Dominion of Canada nor directly or indirectly use the brands of
either Connors Bros. Limited, or Lewis Connors & Sons, Limited,
in the Dominion of Canada or elsewhere, nor for a period of ten
vears from the 30th day of April, A.D. 1925, use the name of Connors
in connection with the sardine business in any country whatsoever.

Subsequent to the expiration of the ten-year period from the 30th of
April, 1925, referred to in the said clause of the agreement, the appellant
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desired to engage in the sardine business in Canada and addressed a letter
on April 15th, 1937 to the respondent Connors Bros. Limited, in which
after referring to the two covenants above set forth. he said :

I wish to point out to you that I do not consider the provisions
cited above to be binding as agreements in restraint of trade. I have
no desire to use or intention of using the brands of either Connors
Bros., Limited, or Lewis Connors & Sons, Limited, but I do desire
to engage in and work at the sardine business in Canada and/or
elsewhere and it is also my desire to use the name of “ Connors,”
if I so choose, in connection with the sardine business in Canada
or elsewhere.

If the agreements I have cited above are good and valid agree-
ments enforceable at law or in equity, T neither desire nor intend to
violate them. It has occurred to me that you may consider them
enforceable and, should T engage in the sardine business in Canada,
you may take steps to restrain me from doing so or, after I have done
so, sue me for damages for breach of contract. Naturally I have no
desire to make plans for or invest capital in a business I may be
restrained from carrying on at great cost and inconvenience to me.

Accordingly I would ask you to accept this letter as notice of
my intention to engage in the sardine business in Canada and/or
elsewhere and to use, if I see fit, the name ‘° Connors >’ in connection
with the sardine business in Canada or elsewhere, my activities in
these respects to start as soon as possible after this date. I would
therefore ask you to advise me on or before April 26th, 1937, whether
you consider the above agreements, or either of them enforceable
and intend to hold me to them that is to say, prohibiting me from
engaging in the sardine business in Canada for all time. Tt may well
be that you consider the period of twelve years, which has since elapsed,
sufficient restraint in point of time so far as your purposes are con-
cerned. If that is the case, I should be pleased to have you advise
me accordingly, and to receive from you a release from the said
agreements.

If I do not hear from you in the time suggested, or if I do not
secure a release from the said agreements, or if you advise me that
you intend to treat the agreements as enforceable, I shall feel that
I am entitled to ask the Chdngery Court for directions on the agree-
ments mentioned in order that I may know whether I can legally
enter this business. For that purpose, I am advised, I shall be
forced to make you party to an application by way of originating
summons for a court construction of and declaration on the agree-

ments mentioned so far as they apply to my engaging in the sardine
business along the lines I have in mind.
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In the The solicitors for Connors Bros. Limited and Lewis Connors & Sons,

‘g"‘_}’reme’ Limited replied under date of April 24th, 1937, that they had been in-
Cz;;'d‘;f structed to inform the appellant that their clients

consider the provisions of the contracts quoted in your letter

No. 23. to be legally binding upon you in every respect, and that they have
?fg:‘;:rs ftor no intention whatever of releasing to vou, or abandoning in any
EPNt— . .
(b) Davis, J way their rights under these (I(TIG(‘Dl(Iltb
(concurred ~ " . e !
i B On the 27th of April, 1937, the appellant commenced these proceedings for

Hudson, J.) an interpretation of the covenants and for a declaration of the rights of

—continued. the parties thereunder and propounded for the Court the following questions
for determination :

() Whether, upon construction of the provision written variously
in the said agreements as ** will not directly or indirectly engage
in any other sardine business whatsoever in the Dominion of
(fanada 7 and “* will not directly or indirectly engage in any sardine
business whatsoever in the Dominion of Canada,” the said Bernard
Connors, the covenantor mentioned in both agreements, is at the
present time and shall be thenceforward barred from engaging in
the sardine business in Canada as owner by himself or in partnership
with others of such a business or as a shareholder of an incorporated
company engaged in such business in Canada,

(b)) Whether, upon construction of the words * will not directly
or indirectly engage in 7 used in said covenants the said Bernard
Connors is barred at law from working at the sardine business in
Canada as an employee of any person, persons, firm or corporations
engaged in the sardine business in Canada.

(¢) Whether, upon construction of the said covenants and
particularly the iollu“ ing words contained therein * nor for a period
of ten years from the 30th day of April, A.D. 1925, use the name of
(Connors in _connec tion with the sardine business in any country
whatsoever,” the said Bernard Connors may at this time and thence-
forward la-\v{ul]} use the name of * Connors "' in connection with
the sardine business in Canada.

(13

This course of proceeding by way of originating summons was taken
pursuant to Order 54a of the New Brunswick Judicature Act. The matter
came on for hearing hefore Chief Justice Baxter in the Chancery Court of
New Brunswick and in his judgment delivered on August 24th, 1937, the
learned Chief Justice of New Brunswick answered question (@) in the
affirmative, declined to answer question (b) and answered question (¢) in
the negative, and ordered the appellant to pay the costs of the application.
The plaintiff then appealed to the Appeal Division of the Supreme Court
of New Brunswick, at the November Sittings in 1937, and. after taking
time to consider, the Appeal Court dismissed the appeal with costs on
TFebruary 8th, 1938, written judgments being delivered by Grimmer .J.
and LeBlanc J. The appellant on February lbth 1938, obtained special
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leave from the Appeal Division of the Supreme Court of New Brunswick
to appedl to this Court and brought on the appeal for hearing in due course.

It is always unsatisfactory Fo deal with questions of this kind in the
abstract without concrete facts being in issue. Take, for instance, the
questions whether the appellant is barred from engaging in the sardine
business in Canada ‘‘ as owner by himself ” or * in partnership with others
of such a business or “as a sharoholder 7 of an incorpor‘ited company
engaged in such business in (‘anada or ° from working at’ the sardine
business in Canada as “ an employee of ’ any person, persons, firm or
corporation engaged in the sardine business in Canada.

In the view that I have arrived at it is unnecessary to consider, if
indeed the Court would be justified in determining, the detailed propositions
involved in the submitted questions.

The agreement of October 2nd, 1926, which contains the secondly
above-recited covenant, terminated the employment of the appellant
with the respondent Lewis Connors & Sons, Limited for a five-year term
from June 9th, 1925 at a salary of 55,000 a year under an agreement of
June 9th, 1925 that had been made as part of the bargain for acquiring the
shares of the appellant and his father in Lewis Connors & Sons, Limited.
By the said agreement of October 2nd, 1926 the respondents expressly
released the appellant * from all claims and demands of every nature and
description which they or either of them have or which hereafter they or
either of them may have against ’ the appellant ** by reason of anything
to the date of these presents . . . ”” but a new covenant was taken from the
appellant in substantially the same words as the covenant in the earlier
agreement. I will assume in the respondent’s favour, what I do not think
it necessary to decide, that the latter clause was intended merely to repeat
and confirm the covenant in the earlier agreement and is to be treated, if
in law there is any difference in the application of the principles respecting
covenants in restraint of trade, as a covenant with the vendor of shares
of a business rather than a covenant by an employee in favour of his
employer.

The main question in this case is whether the provision against engaging
directly or indirectly in any sardine business whatsoever in the Dominion
of Canada, during the entire lifetime of the appellant, is too wide to be
enforceable. The answer to that question depends upon whether, in the
particular facts of the case, the covenant was reasonably necessary for the
protection of the business carried on by the covenantees at the time when
it was entered into. The Court, in order to determine the question, must
consider three things: the nature of the business, the position of the
covenantor, and the scope of the covenant. The question of the validity
of covenants In restraint of trade has been considered many times in recent
vears and in more than one case the House of Lords has laid down the
principles applicable to such covenants. It is quite unnecessary to attempt
to repeat them. Omne principle is perfectly clear and that is, that in
approaching such questions the Court must bear in mind that a covenant
which is in restraint of trade is prima facie invalid and that the onus is on
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the person who seeks to enforce it to show that it is a valid covenant—a
covenant which is reasonably necessary for the protection of his business
and is not otherwise contrary to public policy. 1 need only, 1 think, refer
to the language of Lord Macmillan in Vancouver Malt v. Vancouver Breweries,
1934 A.C., 181, at 189-190:

The law does not condemn every covenant which is in restraint
of trade, for it recognises that in certain cases it may be legitimate,
and indeed beneficial, that a person should limit his future commercial
activities, as, for example, where he would be unable to obtain a
good price on the sale of his business unless he came under an obliga-
tion not to compete with the purchaser. But when a covenant
in restraint of trade is called in question the burden of justifying it
is laid on the party seeking to uphold it. The tests of justification
have been authoritatively defined by Birkenhead, L.C., in these
words : “* A contract which is in restraint of trade cannot be enforced
unless (a) it is reasonable as between the parties; (b) it is consistent
with the interests of the public. Every contract therefore which
is impeached as being in restraint of trade must submit itself to the
two standards indicated. Both still survive ' : McElistrim v.
Ballymacelligott Co-operative Agricultural and Dairy Society, Lid.
(1919) A.C., 548, 562,

Lord Hanworth, M.R., in Gilford Motor Co. v. Horne (1933) 1 Ch.,
935, at 958, referring to page 475 of 1 Smith’s Leading Cases, 13th ed..
deahng with the Amd('ufdl Co.’s case (1893) 1 Ch., 630, said that the true
view is that any restraint, whether general or partial, is prima facie invalid,
but may be good if the circumstances of the case show it to be reasonable.

The covenant here in question, like all such covenants, must be
considered with regard to the surrounding circumstances. The appellant,
a young man brought up in the sardine business since 14 years of age,

10

was at the age of 37 years restrained during his lifetime from directly or 30

indirectly engaging in any sardine hu.sm(‘sq whatsoever in the Dominion
of Canada. My conclusion aupon the evidence is, aqsununq that the words
“ directly or 1ndu(-cth engage in the sardine business ”’ are capable of
precise definition and are not too vague as to be void for uncertainty
(the very questions submitted to the ( ;/ourt indicate the uncertainty of the
meaning to be attributed to the words), that the respondents have not
shown that the terms of the covenant can pass the test of reasonableness
as between the parties. Nothing really turns upon the prohibition against
the use of the brands of cither of the respondents because the Lppellant

would have no right to use the brands of these companies without leave or 40

licence. The pI'ohlbltlon against the use of the name ° Connors” in
connection with the sardine business was limited for a period of ten years,
which has since expired.

In my opinion the appeal should be allowed and the judgments below
set aside and it should be declared only that the covenant in so far asit
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prohibits the appellant from engaging directly or indirectly in any sardine
business whatsoever in the Dominion of Canada is unenforceable.

The appellant should have his costs throughout.
(c) KERWIN J. (Concurred in by CROCKET J.) :

The appellant is Bernard Connors and the respondents are Connors
Bros., Limited, and Lewis Connors and Sons, Limited. The proceedings
were commenced by an originating summons issued by the appellant under
Rule 54a of the Supreme Court of New Brunswick for the determination of
threc questions of interpretation, which the appellant alleged arose under
covenants contained in two certain agreements dated respectively June 9th,
1925, and October 2nd, 1926. The three questions submitted are as
follows :—

“(a) Whether, upon construction of the provisions written
variously in the said agreements as ‘ will not directly or indirectly
engage in any other sardine business whatsoever in the Dominion
of Canada ’ and ‘ will not directly or indirectly engage in any sardine
business whatsoever in the Dominion of Canada’ the said Bernard
Connors, the covenantor mentioned in both agreements, is at the
present time and shall be thenceforward barred from engaging in
the sardine business in Canada as owner by himself or in partnership
with others of such a business or as a shareholder of an incorporated
company engaged in such business in Canada.

(b) Whether, upon construction of the words ‘ will not directly
or indirectly engage in’ used in said covenants, the said Bernard
Connors is barred at law from working at the sardine business in
Canada as an employee of any person, persons, firm or corporation
engaged in the sardine business in Canada.

(¢) Whether, upon construction of the said covenants and
particularly the following words contained therein ‘ nor for a period
of ten years from the 30th day of April, A.D. 1925, use the name of
Connors in connection with the sardine business in any country
whatsoever ’. the said Bernard Connors may at this time and thence-
forward lawfully use the name of ‘ Connors * in connection with the
sardine business in Canada

The Chief Justice of New Brunswick, before whom the motion came,
determined that Question (a) should be answered in the affirmative and
Question (c) in the negative. As to Question (b) the Chief Justice considered
that there existed ““a wide difference between the plaintiff working at a
machine which seals the tins of sardines and superintending the operations
of a new company,” and in the exercise of the discretion given by the Rule
declined to give any answer. Upon appeal to the Appeal Division his
order was affirmed.

Evidence was led on behalf of both parties before the Chief Justice
and from it and the exhibits filed, the relevant facts appear to be as follows.
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Some years ago Lewis Connors, the father of the appellant, and Patrick
W. Connors, an uncle, commenced a fish business in the Passamaquoddy
area of the Bay of Fundy in the Province of New Brunswick. The under-
taking thrived and in time it was transterred to Connors Bros., Limited.
At an early age the appellant had entered the business and by 1923, when
he was about twenty -five years of age, had been working in it for a consider-
able period. In that year the shareholders of Connors Bros., Limited,
sold their holdings to A. Neil MclLean and associates, who formed a new
company bearing the same name. It is the latter company that is one of
the ICprIl(i(_lltb. Shortly after the consummation of this sale by the
transter of the assets of the old company to the new, Lewis Connors, the
appellant and another son purchased a factory in the same area, and, first
as a partnership and later under the name of a company incorporated as
Lewis Connors and Sons, Limited, (the other respondent), carried on the
same kind of business as Connors Bros., Limited. Some comment has
been made as to the manner in which this business was conducted but it is
unnecessary to deal with these strictures. It is important, however, to
realise that Lewis Connors and Sons. Limited, packed and sold the same
products as Connors Bros., Limited, consisting of kippered herrings, canned
herrings, finnan haddies, clams, flaked fish, chicken haddies, and sardines.
The most important of these was the last named, and it is common ground
that the Passamaquoddy area is the only place in the Dominion ot Canada
where sardines may be packed in a practical and economical manner.

Whether as a result of the ensuing competition or because, as A. Neil
Mclean testitied, Lewis Connors (Lppl‘OdLhUd him with a view of Lewis
Connors and Sons, Limited, selling out to Connors Bros., Limited, negotia-
tions ensued between the rival companies and as a result an option
agreement dated April 30th, 1925, was entered into between Lewis Connors
and the appellant, of the first part, and A. Neil McLean and Allan Mc¢Lean
of the second part. At this time the issued capital stock of Lewis Connors
and Mons, Limited, consisted of $50,000 preferred and $100,000 common
stock, and under the agreement the Connors were to sell to the McLeans
$25,000. preferred and $52,500. common stock in exchange for $25,000.
preferred and $30,000. common stock of Connors Bros., Limited. In
substance the latter company was thus acquiring a controlling interest in
Lewis Connors and Sons, Limited, but by the purchase of a comparatively
small number of shares, Lewis Connors and the appellant, together with
Patrick W. Connors, might easily secure control of Connors Bros., Limited,
and to obviate this a V. utmg Trust Agreement of May 23rd, 1925, was signed.
It is not necessary to enter into the details of this trust agreement but
ultimately the option contained in the document of April 30th, 1925, was
exercised and an agreement of June 9th of the same year implementing the
terms of the option agreement was entered into between Connors Bros.,
Limited, of the first part, and Lewis Connors and the appellant, of the
second part. This agreement provides:—(1) That with reference to the
remaining outst&ndmg capital stock of Lewis Connors and Sons, Limited,
($25,000. preferred and $47,500. common), Connors Bros., Lmnted, would
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at any time within five years from January 1st, 1926, and on demand from
any of the stockholders of Lewis Connors and Sons, Limited, who at the
time of such demand held any part of the remaining outstanding issued
capital stock of Lewis Connors and Sons, Limited, purchase the hOldlIlO'b
of such stockholders so making such a demand on the basis of $35,000. cash
for $72,500. capital stock. (')) That Connors Bros., Limited, should relieve
and discharge Lewis Connors and the appellant from all personal liability
with respect to the bank account of Lewis Connors and Sons, Limited.
(3) That a measure of co-operation between the two companies, which is
not of importance in the present inquiry should exist.

(4) “ The said Lewis Connors and DBernard Connors agree
with said Connors Bros., Limited, that they will not either directly
or indirectly engage in any other sardine business whatsoever in the
Dominion of Canada, nor directly or indirectly use the brands of
either Connors Bros., Limited, or Lewis Connors & Sons, Limited,
in the Dominion of Canada, or elsewhere, nor, for a period of ten
years from the 30th day of April, 1925, use the name of Connors in
connection with the sardine business in any country whatsoever.”

This is one of the covenants, the construction of which is sought and the
legality of which is impugned.

By another agreement bearing even date Lewis Connors and Sons,
Limited, engaged the appellant for five years as manager, the salary being
guaranteed by Connors Bros., Limited.

The appellant commenced his duties as manager of the factory in
West St. John and when the business was transferred to Black’s Harbour,
he went there but was not satisfied. Disputes had arisen between the
appellant and the two companies and finally by an agreement of October 2nd,
1926, between the appellant, of the first part, Lewis Connors and Sons,
Limited, of the second part, Connors Bros., Limited, of the third part, and
the two McLeans, of the fourth part, the appellant sold his 172 shares of
the capital stock of Lewis Connors and Sons, Limited, to Connors Bros.,
Limited, for 811,416. and his employment agreement was ended by mutual
consent. By clause 3, which is the second covenant, the construction and
legality of which is in question :—

“The party of the first part also agrees with the said parties
of the second and third parts that he will not directly or indirectly
engage in any sardine business whatsoever in the Dominion of
Canada nor directly or indirectly use the brands of either Connors
Bros.. Limited, or Lewis Connors & Sons, Limited, in the Dominion
of Canada or elsewhere, nor for a period of ten years from the 30th
day of April, A.D. 1925, use the name of Connors in connection with
sardine business in any country whatsoever.”

The terms of clause 5 may be more conveniently referred to when dealing
with the appellant’s contention that in any event he was, by it, released
from the burden of the restrictive covenant contained in the agreement
of June 9th, 1925,
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In the Within a comparatively short time after the execution of the agreement
%upr'i’"“ of October 2nd, 1926, the appellant commenced a fish business under the
szzdzf name of Harbour Packing Company, which he subsequently had incor-

porated. Still later he started a business under the name, *“ The B. Connors

No.23. Fish Company,” also subsequently incorporated. Throughout this period,
Reasons for the appellant and these companies were dealing in all the products already
Judgment— nyentioned, except sardines. Lewis Connors died in 1934. In the mean-
f;'_) (I(?Oe;_“m’ time the respondents had continued their operations, of which the packing
curred in by and merchandising of sardines was the larger and more important part.
Crocket, J.) On April 15th, 1937, the appellant intimated that he considered the two
—continued. restrictive covenants not binding upon him and asked for a formal release.
Upon this being refused, the present proceedings were commenced.

The question immediately arises as to the principles upon which the
restricting covenant contained in the agreement of June, 9th 1925, is to be
construed. Are the rules applicable to a covenant exacted by the pur-
chaser of the good-will of a business to be applied ? It was argued that the
business sold was one belonging to Lewis Connors and Sons, Limited, and
that the agreement by the appellant was intended to prevent competition
per se and is, therefore, invalid. Such a contention was advanced, in
Nordenfelt’s case, 1894, A.C. 535, and was rejected. There, Nordenfelt
had previously transferred his business to a limited company and it was
upon the sale of the business by the latter to the respondent that the
personal covenant of Nordenfelt was insisted upon. The Court treated
the position on the same footing as if the obligations of the covenant had
been undertaken in connection with the direct transfer by Nordenfelt to
the purchaser. It is true that he was the only one interested in the original
business but without determining how far that principle is to be extended,
it is, in my view, applicable to the circumstances of the present case.

The appellant was an active participant in the business, as well of the
first Connors Bros. Company as of Lewis Connors and Sons, Limited. He

was a shareholder, to a susbtantial extent, in each company and took an
active part in the negotiations leading to ‘the sale by the latter company
to Connors Bros., lelted He secured his proportion of the preferred
and common stock of Connors Bros., Limited, in exchange for his holdings
in Lewis Connors and Sons, Limited, and an agreement by Connors Bros.,
Limited, to purchase, for cash, his share of the remaining outst(mdmg
capital stock in the event of his desire to sell. Furthermore he was one of
the guarantors of the bank account of Lewis Connors and Sons, Limited,
and from this liability he was relieved in pursuance of the agreement of
June 9th, 1925.

Upon this narrative I conclude that the appellant’s covenant is not
one in gross but on the contrary is one to be gauged by the principles
mentioned. These are now well settled. Lord 1} Macnaghten sets them out
at page 565 of the Nordenfelt case in these words :—

“The true view at the present time, I think, is this: The
public have an interest in every person’s carrying on his trade
freely; so has the individual. All interference with individual
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liberty of action in trading, and all restraints of trade of themselves,
if there is nothing more, are contrary to public policy, and therefore
void. That is the general rule. But there are exceptions; restraints
of trade and interference with individual liberty of action may
be justified by the special circumstances of a particular case. It is a
sufficient justification, and indeed it is the only justification, if the
restriction is reasonable—reasonable, that is, in reference to the
interest of the parties concerned and reasonable in reference to the
interest of the public, so framed and so guarded as to afford
adequate protection to the party in whose favour it is imposed,
while at the same time it is in no way injurious to the public. That,
I think, is the fair result of all the authorities.”

His judgment was notauthoritatively approved until Mason’s case, 1913,
A.C. 724, and its full effect was not explained until Morris v. Saxelby (1916)
1 A.C. 688. In the latter case Lord Atkinson quoted with approval that
part of Lord Macnaghten’s judgment in the Nordenfelt case set out above,
and at the conclusion of the passage pointed out that Lord Macnaghten
had used the plural, *“ parties concerned ”’, in the earlier portion of the
passage, meaning to include both the covenantor and covenantee :—

“while in the latter portion of the passage he merely speaks of
‘ protection ’ being given to the covenantee, which does not injure
the public. But in the opening lines of the passage he had already
said that the individual (here the covenantor), as well as the public,
have an interest in freedom of trading.”

Lord Atkinson continues :—

“If it be assumed, as I think it must be, that no person has
an abstract right to be protected against competition per se in his
trade or business, then the meaning of the entire passage would
appear to me to be this. If the restraint affords to the person
in whose favour it is imposed nothing more than reasonable
protection against something which he is entitled to be protected
against, then as between the parties concerned the restraint is to
be held to be reasonable in reference to their respective interests,
but notwithstanding this the restraint may still be held to be
injurious to the public and therefore void; the onus of establishing
to the satisfaction of the judge who tries the case facts and circum-
stances which show that the restraint is of the reasonable character
above mentioned resting upon the person alleging that it is of that
character, and the onus of showing that, notwithstanding that it is
of that character, it is nevertheless injurious to the public and
therefore void, resting, in like manner, on the party alleging the
latter 7.

Lord Parker of Waddington, with whom Lord Sumner agrees, phrases
the matter in a slightly different form but the substance is the same.
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In Atwood v. Lamont (1920) 3 K.B. 571, Lord Justice Younger (with
whom Lord Justice Atkin agreed) points out that it had been established
by the House of Lords that it is for the covenantee to show that the
restriction sought to be imposed upon the covenantor goes no further than
is reasonable for the protection of his business and that the restraint must
be reasonable not only in the interests of the covenantee but in the interests
of both contracting parties.

In Fitch v. Dewes (1921) 2 A.C. 158, Lord Birkenhead, at page 163,
states :—

“The Courts have been generous in elucidating these matters
by the enunciation of general principles in the course of the last
few years, and I am extremely anxious not to carry this process
further to-day; therefore I say plainly and, I hope, simply, that it
has for long now been accepted that such an agreement as this, if
it is impeached, is to be measured by reference to two considerations ;
first, is it against the public interest ? and, second, does that which
has been qtlpula ted for exceed what is required for the protection of
the covenantee * It might perhaps be more properly stated, as it
has sometimes been with the highest authority stated, does it exceed
what is necessary for the protection of both the parties? ”

The Lord Chancellor proceeds to point out that in that case there was
required only the consideration of the earlier question.

Coming then to the covenant of June %h 1925, the first part provides
that so far as the appellant is concerned he ** will not directly or 1ndue(tlv
engage in any other sardine business whatsoever in the Dominion of Canada,”
that is, other than the sardine business of Lewis C'onnors and Sons, Limited,
as manager of which company he was engaged for a period of five years.
On the construction of this sentence, “husiness ~* must include packing as
well as selling, and in my opinion the restraint affords to Connors Bros.,
Limited, with respect to the business and good-will purchased by it, nothmg
more than reasonable protection against something which it was entitled to be
protected against. The Courts haw umfurmally refrained from setting
out what restriction in point of area or time may be reasonable and have
left these questions to be determined upon a consideration of the
circumstances in each particular case. In the present instant, as 1 have
already mentioned, the packing of sardines in Canada is concentrated in the
Passamaquoddy area, and in my view, it cannot be said to be unreasonable
that the appellant should agree not to pack sardines in the Dominion.
Sardines were sold by Lewis Connors and Sons, Limited, throughout the
world as well as in every province of Canada. And again I hold that
the respondents were entitled to accept from appellant a covenant Limited
to not selling them in Canada. The appellant is not prevented from packing
or selling other fish i in Canada or elsewhere and as a matter of fact has done
so since shortly after October of 1926. This last consideration, to my mind,
is conclusive in determining that the covenant is not too wide in point of
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time, even remembering that the appellant was about thirty seven years of
age in 1925

The evidence is that the price of the sardines to the public has not
been increased but, on the contrary, has probably been lowered. The
record also discloses that the price paid to the fishermen has not decreased.
There is, of course, nothing to prevent anyone else engaging in the sardine
business in C'anada and T cannot see that the upcmtlon of the covenant
may be said to be injurious to the public in any respect.

[t is then contended that the appellant was relieved of his obligations
under this covenant by the release contained in clause 5 of the agreement
of October 2nd, 1926. That clause is in the following terms :—

“The parties of the second, third and fourth parts hereby
release the said party of the first part (the appellant) from all claims
and demands of every nature and description which they or either
of them have or which hereafter they or either of them may have
against the party of the first part by reason of anything to the date
of these presents including but without limiting the generality
of the foregoing any claims by reason of any shortage in mvonton’
alleged nusxeprescntdtlon or for alleged improper conduct of the
party of the first part in connection with the business of the said
Lewis Connors & Sons, Limited, or the purchase of an interest
therein or stock thereof.”

[ am inclined to think that the proper construction of this clause is
that it refers only to what the appellant may have done down to the date
of the agreement and not to anything that he may have previously agreed
to do or refrain from doing. It is significant that the employment agree-
ment was ended by a separate clause. In any event, the insertion of
clause 3 in the agreement of October 2nd, 1926, makes it clear that it was
never intended that the appellant should be released from the earlier
covenant.

This conclusion renders it unnecessary to consider the terms of that
clause, 3, and we are left, therefore, with the question as to whether the
appellant is barred for life from engaging in the sardine business in Canada,
as owner only. [t is perhaps unnecessary to say that he is prevented from
so engaging in partnership with others and I think that the Chief Justice
of New Brunswick arrived at the proper conclusion that the appellant
is also prevented from engaging in such business as a shareholder of an
incorporated company cn'mged in such business in Canada.

So far as Question (¢) is concerned, the name ** Connors ”’ has been
registered in Canada as a trade-mark in connection with the sale of Fish
and Fish Products and such trade-mark is now owned by Connors Bros.,
Limited. It is obvious, therefore, that the appellant may not use that
name in connection with the sardine business.
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Irrespective of the difficulty in the appellant’s way in securing an
answer to Question (b), in view ol the fact that the Chiel Justice in the
exercise of the discretion conferred by Rule 54a declined to express an
opinion, and of the fact that the Judges in the highest Provincial Court
agreed with him, I entertain no doubt that for the reasons given by the Chief

Judgment— Justice, it would be inadvisable to give any opinion unless and until the
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appellant undertakes to act in some form ot employment for some person
or corporation engaged in the sardine business in (anada.

The appeal should be dismissed with costs.

No. 24.

Order in Council granting special leave to appeal to His Majesty in Council.
Ar tHE COURT AT BUOKINGHAM PALACE
The 30th day of March, 1939
present :
THE KING'S MOST EXCELLENT MAJESTY

MARQUESS OF ZETLAND Mr. SECRETARY Hore-Brrisaa
LorDp BAYFORD Sk Dovcras Hacking

WuEREAS there was this day read at the Board a Report from the
Judicial Committee of the Privy Council dated the 24th day of March
1939 in the words following, viz. :-

" Whereas by virtue of His late Majesty King Edward the
Neventh’s Order in Council of the 18th day of October 1909 there
was referred unto this Committee a humble Petition of Connors
Bros. Limited and Lewis Connors and Sons Limited in the matter
of an Appeal from the Supreme Court of (anada between the
Petitioners Appellants and Bernard Connors Respondent setting
forth (amongst other things) that the Petitioners desire leave to
appeal from a Judgment of the Supreme Court of Canada dated
the 19th December 1938 which by a majority of three Judges to
two reversed the unanimous Judgment of the Supreme Court of
New Brunswick (Appeal Division) dated the 8th February 1938
which had dismissed an Appeal by the Respondent from a Judgment
of the Supreme Court of New Brunswick dated the 24th August
1937 : that the only question in the Appeal for which leave is
sought would be whether the Respondent is bound by certain
covenants in restraint of trade entered into by him on the sale
of his interest in a business for adequate consideration and when
he was not only a man of considerable business experience but
was independently advised by cxperienced lawyers or whether the
Respondent is entitled to have the covenants declared unenforceable
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as being in illegal restraint of trade: and reciting the cause of
action and the course of the htwdtluu between the Parties: that
on the 19th January 1939 the bupleme Court of Canada granted
a stay of plocoe(hnm conditioned on the Petitioners giving within
30 davq security in the sum of 52,500 which (()Ildltl()ll hd% been
fulfilled to afford the Petitioners an opportunity of applying to
Your Majesty in Council for special leave to appeal: that the
Petitioners submit that the reasoning of the majority of the Judges
in the Courts below is to be preferred to that of the majority of the
Supreme Court of Canada that the Judgment of the Chief Justice
of Canada is based on a demonstrable mistake of fact concerning
the evidence given and that the case raises important questions nt
law fit to be determined by Your Majesty in Council : And humbly
praying Your Majesty in Council to order that the Petitioners shall
have special leave to appeal from the Judgment of the Supreme
Court of Canada dated the 19th December 1938 or for such further
or other Order as to Your Majesty in Council may appear fit :
“The Lorps oF THE COMMITTEE in obedience to His late
Majesty’s said Order in Council have taken the humble Petition

mmto consideration and having heard Counsel in support thereof

and in opposition thereto Their Lordships do this day agree humbly
to report to Your Majesty as their opinion that leave ought to be
granted to the Petitioners to enter and prosecute their Appeal
dga‘mst the Judgment of the Supreme Court of Canada dated the
19th day of December 1938 upon depositing in the Registry of the
Privy Council the sum of £400 as security for costs.

*“ And Their Lordships do further report to Your Majesty that
the authenticated copy under seal of the Record produced by the
Petitioners upon the hearing of the Petition ought to be accepted
(subject to any objection that may be taken thereto by the
Respondent) as the Record proper to be laid before Your Majesty
on the hearing of the Appeal.”

His Masesry having taken the said Report into consideration was
pleased by and with the advice of His Privy Council to approve thereof
and to order as it is hereby ordered that the same be punctually observed
obeyed and carried into execution.

Whereof the Governor-General or Officer administering the Govern-
nment of the Dominion of Canada for the time being and all other persons

it may concern are to take notice and govern themselves

1 accordingly.

Ruprrr B. HoworTH.

In the
Privy
Couneil.

No. 24,
Order in
(‘ouncil
granting
special
leave to
appeal to
His Majesty
i Council,
30th March,
1939~—ron-
tinwed.
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Toxhibits., EXHIBITS.
o t'- A ““ A.” (Defendants’ document.)

ption . ;
Agreement, Option Agreement, Lewis Connors et al and Arthur E. Cox et al.
Lewis

Connorsetal A "—16 June, '37—-J.B.M.B.
and Arthur

E Cos et al. This Agreement made this twenty-fifth day of August in the year of
2ath " our Lord one thousand nine hundred and twenty-three, Between Lewis
August, Connors of Black’s Harbour in the County of C harlotte in the Provinee of
1923, New Brunswick, canner; Patrick W. Connors of the same plru e, canner;

Robert Thompson of the same place, canner, and Bernard Connors of the
same place, canner. hereinafter called the vendors of the first part; and
Arthur E. Cox of the City of Saint John in the County of the City and
County of Saint John in said Province, chartered accountant ; Howard P.
Robinson of the said € ity of Saint John, manager of the New Brunswick
Telephone Company, Limited ; A. Neil McLean of the said City of Saint John,
secretary-treasurer of Scovil Bros., Limited, and Charles H. Easson of the
City of Toronto in the Province of Ontario, banker, hercinafter called the
vendees of the other part.

Whereas, the vendors are the sharcholders of Connors Bros., Limited.
which is an incorporated company duly incorporated under the laws of the
Province of New Brunswick, and having its head office at Black’s Harbour
aforesaid, and hold all the issue of the (‘.d.p]td,l stock of the said Connors Bros.,
Limited, in the following proportions, namely,

Lewis Connors - ~ = - 1090 shares

Patrick W. Connors 5 - - - 1200 =
Robert Thompson - - - - - 10,
Bernard Connors - - - 5 - 100

s

and have agreed fo sell and transfer their shares of stock to the vendees upon
the terms and conditions hereinafter set forth ;

And Whereas, the vendees intend to form a company under the New
Brunswick Companies Act, with a view, amongst other things, to the
acquisition as a going concern of the undertaking and business of the said
(‘onnors Bros., I,mmml

Now this AgreementWitnesseth, that the vendors hereby offer and
agree, in unnmdvuﬁu;:1 of the sum of one dollar and other good and valuable
«unxldm‘al ions, to sell to the vendees all their shares of the capital stock of
(‘onnors Bros.. Limited, the said shares of stock to be at the time of the said
sale free and clear of all liens, charges, encumbrances, taxes and assessments,
the consideration for the said sale to be as follows : The vendees will incor-
porate a company as aforesaid under the New Brunswick Companies Act
with a capital stock of $500,000.00 divided into 5,000 shares of $100.00 each,
of which 2,500 shall be 7%, preference shares of $100.00 each, and the balance,
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2,500 shall be common or ordinary shares of $100.00 each, the said preference
shares shall confer upon the holder the right to cumulative preferential
dividend at the rate of seven per centum per annum, and shall upon the
winding up of the Company have priority as to the return of capital and
pay ment of all arrears of dividend, whether declared or not, and shall further
have priority as to return of capital over all other shares of capital stock for
the time being of the Company upon such winding up, dissolution, bank-
ruptey or otherwise. The said preference shares shall be subject to the right
of the Company to redeem the same or any part thereof upon pavment to
the owner or owners thereof of the sum of $100.00 per share for each and
every share, and the Company will undertake to redeem the said preference
shares at the holders” option at par, provided however, that the vendors
cannot compel the Company to redeem a larger amount than $12,500.00
par value of shares of the said Company in one year.

It is Further Agreed that the Company so to be formed shall issue
bonds secured by a trust mortgage in terms a ppl()ved by the vendees or their
solicitors, npon the ll]]d(ltdlxllllf of the Company to the amount of
$250,000.00 which said bonds shall be sold by the vendees, and the proceeds
from the sale thereof will be used by the vendees as follows : $200,000.00
will be paid to the said vendors in proportion to the number of shares
they hold as above set forth in Connor Bros., Limited, and the balance,
namely $50,000.00 less brokers commissions, lewal expenses in mcorpora}mnﬂ
the Company, and all other necessary expenses, will be put back into the
business of the Company;

It is Further Agreed that the vendors shall receive and accept
5200,000.00 par value of preferred stock to be divided among the said
vendors in proportion to the number of shares they hold as above set forth in
Connors Bros., Limited, and the balance of the preferred shares, namely
$50,000.00 will be sold by the vendees, and the proceeds of the sale, less
the expenses of selling the said shares, will be put back into the business
of the Company.

The Common Stock of the said Company of the par value of §250,000.00
will be owned by the vendees.

[t is Further Agreed that commencing not later than five years from
the formation of the Company, the Company shall pay to the trustee under
the trust mortgage for the purpose of a sinking fund, a yearly sum equal to
not more than five per cent of the par value of the bonds to be issued as
aforesaid, the exact percentage to be determined by the vendees.

This Option shall expire on the 10th day of October, A. D. 1923,
unless the vendees or their assigns shall before that time, give notice in
writing of its acceptance, in which case the transaction is to be completed
within a reasonable time thereafter, that is, such time as is reasonably
necessary for the incorporation of the Company and flotation of bonds, ete.
This option may be accepted by written m-luw mailed, postage prepaid
and registered. addressed to the vendors at Black’s Harbour, Charlotte
County, New Brunswick.
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It is understood and agreed that by accepting this option the said
vendees assume 1o responsibility or liability to purchase the said shares of
stock unless the said vendees or their assigns shall elect so to do by written
notice given as aforesaid, and that in case of an assignment, this instrument
and all its provisions shall inure to the benefit of and be oblig: vtory upon
such transferee and the said vendees shall be free from liability thereunder as
though such transferee had originally been miade the purchaser herein.

In Witness whereof the vendees have hereunto set their hands and
seals the day and year first above written.

sealed and delivered in)

J|

Nigned,
the presence of

¢“B.” (Defendants’ document.)
Agreement, P. W. Connors and Connors Bros., Ltd.
16/June/37—J.B.M.B.

Agreement made this eighth day of November, 1923, between Connors
Bros., Lmuted a company dulv incorporated under Thv New Brunswick
Joint Stock (' ompanies Act, 1916, having its Head Office at Black’s Harbour,
in said Province of New Brunswick, of the One Part ; and Patrick W. Connors
of Black's Harbour aforesaid, \[dnumcturel of the Other Part.

The said Patrick W. Connors agrees that he will work for the said
(Clompany under the direction of the Board of Directors in the capacity of
Manager of the Company’s Sardine Factories at Black’s Harbour aforesaid
for a ponod of five years from the date hereof.

And the said Company covenants and agrees to and with the said
Patrick W. Connors to employ the said Patrick W. Connors as Manager
as aforesaid for a period of five years from the date hereof and to pay the
said Patrick W. Connors for his services as such Manager the sum of Ten
Thousand Dollars (S10,000) per year payable monthly.

The said Patrick W. Connors covenants and agrees to and with the
(‘ompany to serve the Company in the capacity aforesaid for the compensa-
tion herein specified and under the direction above spec lht({ and to devote
his entire time and energy exclusively to the Company’s business it being
understood that said Patrick W. Connors shall be entitled to reasonable
holidays.

It is further agreed by and between the parties hereto that the said
Patrick W. Connors as such Manager shall have authority to hire and dis-

charge all factory employees of the said Company emp loyed at Black's
Harbour aforesaid in connection with the (()mp(tnvx‘ mardine IFactories,
including office help employed in the factories and in said Manager’s private
oftice.

In witness whereof, the said Company has executed these presents
under its corporate seal and the hands of its duly anthorized officers and the
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said Patrick W. Connors has hereunto set his hand and seal the day and year

first above written.

CoNnyORrs Bros., LIMITED [L.S.]
By A. N. McLrax
President.

(.. F. Ixcaes
Secretary.
P. W. CoNNORS [L.S.]

Nigned, sealed and delivered in\
10 the presence of I

W. H. Harrisox.

*¢C.” (Defendants’ document.)
Letter, Lewis Connors & Sons, Limited, to Connors Bros., Limited.

16 June/37 J.B.M.B.

All orders are accepted and contracts made subject to delays brought
about by accidents strikes, fires or other causes beyond our control. In
case of the destruction of our factory from any cause, all orders and contracts

are to be considered off.

LeEwis CoNNors & Soxns, LaiMmririp

20 (‘anners and Packers
(‘able Address Manutacturer’s
Sronnoc License
Western Union No. 126

Iive-Letter Idition
West St. John, N.B.. Canada
October 8th, 1924

West Saint John, N.B., October 8th, 1924.

Messrs. Connors Bros.. Limited.
Black’s Harbour, N.B.

30 Centlemen :

We notice your Company are making some very strong statements in
their advertisements, for instance, in October 3rd issue of the Canadian

Grocer the add 1s headed—

“Three out of Four Tins of Sardines sold in (fanada are packed by

C‘onnors Bros.”

According 1o statistics to date which we have at our office, this is not a
correct statement, and without a doubt is detrimental to the sales of our

Banquet Brand Sardines in (fanada.
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Exhibits. This is to notify you that unless this statement is withdrawn at once
T from all your advertisements, we will be obliged to seek damages in the
Letber matter.
Lewis Yours truly,
Connors & ) . :
Sons, LEwis CoNnNOrs & DONs, L.
Limited, B. Connors.
to Connors
Bros.. BC/M.
Limited, 8th BANQUET BRAND SARDINES
October,
1924——caon-
finued.
v i << I (Def ’
: efendants’ document.
Letter Head ( )
of Connors Letter Head of Connors Bros., Limited. 10
Bros.,

Limited, 9th ,J— 17;“‘6/37 J.B.M.B.
October, ' .
1924, All orders are accepted and contracts made subject to delays brought about

by accidents, strikes, fires or other causes beyond our control. In case of
the destruction of our factory from any cause, all orders and contracts are
to be considered off.

A. N. McLean, President. P. W. (fonnors, Vice-President

(oNNORS Bros. LIMITED.

Telegraphic Address Canners and Packers
St. George, N.B. Brunswick Brand Sea Foods
(‘able Address 20

* Connors " St. George
A B (! Code, 5th Edition

Bentley’s
Western Union,
5 Letter Edition Black’s Harbour N.B., (‘anada

October 9, 1924
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‘“@.”’ (Defendants’ document.)
Trade Mark, Connors Bros., Limited.

G—117/6/37-—J.B.M.B.
ConNors [Seal]

To the Commissioner of Patents.
Ottawa.

We, Connors Bros., Limited, of Black’s Harbor, in the Province of Nova
Scotia, in the Dominion of Canada, hereby request you to register in the name
of ourselves a Specific Trade Mark to be used in connection with the sale of
Fish and Fish Products, which we verily believe is ours on account of having
been the first to make use of the same.

We hereby declare that the said Specific Trade Mark was not in use to
our knowledge by any other person than ourselves at the time of our
adoption thereof.

The said Specific Trade Mark consists of the name CONNORS.

A drawing of the said Specific Trade Mark is hereunto annexed.

Signed at Montreal, Canada, this 10th day of March, 1924, in the
presence of the two undersigned witnesses.

CoxnNors Bros., LIMITED.
By E. J. FETHERSTONHAUGH,
Atty.
Witnesses,
I. M1LLER,
D. Corcoran.
(CAaNADA [Seal]

This is to certify that this Trade Mark (Specific) to be applied to the
sale of Fish and Fish Products, and which consists of the name : * ConNoRrs "
as per the annexed pattern and application, has been registered in The Trade
Mark Register Ao 168, Folio 37482, in accordance with “ The Trade Mark
and Desmn Act ” by ConnNors Bros., LamiTep, of Black’s Harbor, Province
of Nova Scotia, on the 28th day of March. A. D, 1925,

Patent and Copyright Office

(Copyright and Trade Mark Branch)

Ottawa, Canada, this 28th day of March, A. D. 1925.

Gro. F. O’HALLORAN,
Commissioner of Patents.

V. Q.

Exhibits.
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Exhibits. ‘““H.” (Defendants’ document.)
R Trade Mark, Connors Bros., Limited.
Trade Mark, e :
Connors H—17/6,37—J.B.M.B.
Bros') 113 1 p— Al - 1 T S » t =
Limited, 6th Coxnors Famous SEa FFoop 7 [Seal]

il 1925. ; cal: . :
April, 1925. the Commissioner of Patents, Ottawa :

We, Connors Bros., Limited, of Black’s Harbor, in the Province of Nova
Scotia, in the Dominion of Canada, hereby re quest you to register in the name
of ourselves a Specific Trade M: wk to be used in connection with the sale of
Fish and Game and products therefrom which we verily believe is ours on
account of having been the first to make use of the same. 10

We hereby declare that the said Specific Trade Mark was not in use to
our knowledge by any other person than ourselves at the time of our adoption
thereof.

The said Specific Trade Mark consists of the Slogan Connors Famous
Sea Food.

A drawing of the said Specific Trade Mark is hereunto annexed.

Signed at Montreal, Canada, in the presence of the two undersigned
witnesses, March 10, 1924.

ConNORS Bros., LIMITED,
By E. J. Fetherstonhaugh, 20
Atty.

Witnesses :

[. MiLLER,

J. O. MiTCHELL.
CANADA [Seal]

This is to Certify that this Trade Mark (Specific) to be applied to the
sale of Fish and Game and Products therefrom, and which consists of the
words : ** ConnNors Famous Sea Foop,” as per the annexed pattern and
application, has been registered in The Trade Mark Register \u 168, Tolio
37532, in accordance with * The Trade Mark and ])eslgn Act 7 by CoNnNORs 30
Bros., LimiTED, of Black’s Harbor, Province of Nova Scotia, on the 6th day
of April, A. D. 1925.

Patent and Copyright Office

(Copyright and Trade Mark Branch)

Ottawa, Canada, this 6th day of April, A. D. 1925.

3E0. F. O'HALLORAN,
Commissioner of Patents.

V. Q.
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“¢“K.” (Defendants’ document.)
Proposal from Allan and Neil McLean to Lewis Connors and Bernard Connors.
K—17/6/37—J.B.M.B.

1. We would be favourable to taking over a majority interest in your
issued Capital Stock, on the following basis :

EXcHANGE
2. 825,000 Connors Bros., Limited, Preferred for $25,000 Lewis
Connors & Sons, Preferred,

3. 30,000 Connors Bros., Limited, Common for $52,500 Lewis Con-

nors & Sons, Common.

4. (This exchange on basis of issued Capital Stock Lewis Connors &
Sons $150,000; Treasury Stock to be apportioned pro rata when issued).

5. Pack at the St. John factory this year to be governed by sale of
product and financial conditions, but to aim at Fifty Thousand (50,000)
or more, Connors Bros., Limited, to co-operate; and in succeeding years
pack in all factories to be governed by cost, sale of products and market
conditions.

6. With regard to the minority interest in the stock of Lewis Connors
& Sons which will remain in the hands of Lewis Connors, Bernard Connors,
and their associates, it is agreed that Mr. L. Connors will after the first day
of January, 1926, have the option of turning in to the treasury of Connors
Bros., Limited, the total of these minority shares held by himself and others,
and receive from Connors Bros., Limited, the sum of Thirty-Five Thousand
Dollars ($35,000.00), he to be paid as follows :

7. At the rate of Seven Thousand Dollars ($7,000.00) a year, Connors
Bros., Limited, to have thirty days’ notice in each and every year before
payment is required to be made.

8. Lewis Connors to receive Six Per Cent (69,) interest on these
deferred payments, from date of notice, and if this option is not exercised,
after five years’ time, it will simply lapse.

9. Bernard Connors and Allan McLean to be appointed a committee
immediately to fix all prices, pending the consummation of this agreement.

10. Allan McLean for the time being to represent Connors Bros.,
Limited on the board of Lewis Connors & Sons.

11. The board of Connors Bros., Limited, to be enlarged and Bernard
Connors to be elected on same.
12. Lewis Connors to be also elected on our board.

13. A contract to be made with Bernard Connors for five years at Five
Thousand Dollars ($5,000.00) a year. This contract to be guaranteed by
Connors Bros., Limited, and it is understood that Bernard Connors will

Y2
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have the management of a factory or factories which would be controlled
by either company ; and in case of an increased responsibility being put on
Bernard Connors by death or otherwise, during the period of this contract,
he would be entitled to an increase in saLny to compensate him for such
extra responsibility, as the board of directors may place upon him.

14. All parties entering into this agreement shall endeavour to work
together in harmony for the benefit of the stockholders, and not to enter
into any outside Sardine Business whatsoever either directly or indirectly,
in the Dominion of Canada, unless they all do so together, i.e., theyv must
not have interest in other companies in Canada, or partnerships, or go into
business for themselves, packing sardines, individually or independently,
without the consent of all parties.

15. Lewis Connors to have a contract for five years at Three Thousand
Dollars ($3,000.00) a year, to be paid as follows :
$1,500 from Connors Bros., Limited.
1,500 from Lewis Connors & Sons.

16. Lewis Connors’ time to be his own as far as Connors Bros., Limited,
are concerned, excepting his attendance at directors’ meetings and such
other meetings where his consultation and advice would be required, provided
he is able to attend.

17. In case of death or otherwise, conditions may result in which the
services of Lewis Connors are needed in a more active capacity, and if it is
agreeable to him he is to receive a further salary over and above the amount
named, to compensate him for the extra responsibility.

¢“F.” (Defendants’ document.)

Lewis Connors & Sons, Limited, Balance Sheet, April 30th, 1925.

F—16 June, 37—J.B.M.B.

ASSETS
Leased Lands and Water Lots = = - $3,500-00
Dock - - - - = - e - 35,088-00
Building - - = - $33,994-68

75,612-28

Machinery and Eqmpmnnt
3 109,606 - 96

Boats - - - - 27,472:70

Canadian Appralsal Co Valuauon and Addition to
Date - - - - - - - ——§175,667-66
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CURRENT :
Cash on hand and in Bank - -
Accounts Receivable—Trade -
Fire Insurance Cheques Receivable
Manufactured Stock, Saint John -
Manufactured Stock, Outside Points
Inventory, Oil, Tin and Supplies -

PrEPATD CHARGES :
Insurance - = 5 = -

Incorporation Expenses and Trade Marks -

Advertising Materials - - -
Factory Expense, 1925 Preparation

LIABILITIES :
Bills Payable - - - .
Accounts Payable - - -
Accrued Wages - - - -
Accrued Interest - - - -
B. Connors Loan Account - -
Lewis Connors Credit Balance -
Sales Tax - - - - -
Repairs Fire Account Payable -
Bank of Nova Scotia, Loan Account
Mortgage Payable - - -

Fixed :
Capital Stock, Preferred
Capital Stock, Common - -

Surplus Account
Dec. 31st, Credit Balance - -
Less :
Salary, Lewis Connors to date -
Sundry Charges Capital Account

Net Profit 4 Months to April 30th

Certified Correct,

P. F. Brancuer, C.A.,
Auditor.

- $5,469-

- 8,171

- 81,541

- $709-
- 5,540+
- 280-
- 400-
- 1,076
- 469 -
- 499-
- 2,323+
- 23,000-
- 25,000-

$50,000

$3,000-00
1,022-97

4,022-

$6,715-

$2,602-
: 490-

35

.43
- 3,027
- 3,238
- 8,506
- 5,017

45
20
89
45

.00
. 742
- 1,500
- 1,000

25

00

32,030-77

4,783-25

$212,481 - 68

-00
100,000-

00

82

97

85
14

59,298 69

150,000-00

3,182-99

$212,481-68
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LEWIS CONNORS & SONS, LIMITED

(CREDIT :
Sales - = =

DxBIT :

Inventory Dec. 31st, 24

(‘ost of Factory Expense

Inventory Apr. 30th, °

Sundry - 5

Net Profit Canned Goods Trading Account
Net Profit Fire Loss Account

DEBIT :
Shipping Freight Out
Sales Commission
Advertising - -

25

Telephone and Telegrams

Postage - -
Storage - -
Excise and Stationery
Interest and Discount
Insurance - -
General Expense -
Office Salaries
Taxes - - -
Bad Debts - -

Net Profits 4 Months

Certified Correct,
P. I'. BLANCHET,
Auditor.

TRADING ACCOUNT
Dec. 31st, '24 to April 30th

= 520,
- $54,576-27
- $53,990-00
- 1,950-84
$55,940- 84
- 11,745-09
—_———  44,195-75
$10,380-52
- - - 60-00
- - - 105-20
- - - 4,000-00
$14,5645-72
- $4,262-52
- 2,424 -31
- 500-54
- 237-78
- 89-85
- 414-93
- 204-29
- 1,737 -51
- 1,330-65
- 58739
- 1,599 - 00
- 505-26
- 161-55
_ 14,055 - 58
- - - $490-14
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4. (Plaintiff’s document.)

Apreement, Lewis Connors and Bernard Connors, A. Neil McLean, and
Allan McLean.

15/6/37—J.B.M.B.

THiS AGREEMENT made this 30th day of April, A. D. 1925, BErwEEN
Lewis Connors of Black’s Harbour, in the County of Charlotte, in the
Province of New Brunswick, Merchant, and Bernard Connors of the City
of Saint John, in the Province aforesaid, Manufacturer, of the first part;
and Neil McLean of the City of Saint John aforesaid, Merchant, and Allan
McLean of Black’s Harbour aforesaid, Merchant, of the second part.

The parties of the first part agree to sell, and the parties of the second
part agree to buy $25,000.00 par value preferred stock, and $52,500.00 par
value common stock of Lewis Connors & Sons, Limited, for the consideration
and on the conditions following :

(1) The parties of the second part will deliver to the parties of the first
part $25,000.00 par value preferred stock and $30,000.00 par value common
stock of Connors Bros., Limited.

(2) With reference to the remaining outstanding issued capital stock of
Lewis Connors & Sons, Limited, $47,500.000 par value common stock, and
$25,000.00 par value preferred stock, the parties of the second part will
procure a u)ntmct to be executed by Connors Bros., Limited, with the
stockholders of Lewis Connors & Sons, Limited, })1()\*1(11110 that Connors
Bros., Limited, W.H.H. will at any time within five years from the lst day
of ]anuauy 1926, and on demand from any of the stockholders of Lewis
Connors & Sons, Limited, who shall at the time of such demand hold any
part of the said remaining outstanding issued capital stock of the said
Lewis Connors & Sons, Limited, pur chase the holdings of such stockholder
so making such demand on the basis of $35,000.00 cash for §72,500.00 capital
stock, either preferred or common, of Lewis Connors & Sons, Limited.
Such cash to be payable one-fifth thirty days from the date of the demand,
and the remaining four-fifths in four equal annual payments with interest
at 6% per annum on the balance unpaid, such interest on the balance
unpaid to be payable annually with each instalment. The first of such
instalments to be payable one year from the date when the first instalment
of purchase price becomes due. In the event of any purchase as above
in this paragraph set forth, the stockholder or stockholders of Lewis
Connors & Sons, Limited, whose shares are so purchased shall deposit the
certificate for same with a trustee to be approved of by said Connors
Brothers, Limited, to be held in trust for said Connors Bros., Limited,
until the purchase is completed, and in the interim, and until completion
as aforesaid, dividends, if any, on the said shares shall be payable to the
said Connors Bros., Limited.

(3) The parties of the second part will procure a contract to be
executed W.H.H. by Connors Bros. Limited, with Lewis Connors providing
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and guarantecing that Lewis Connors shall for a period of five years from
the makmc of such contract be paid a salary of fifteen hundred dollarq per
annum for his services to Connors Bros., Limited, and fifteen hundred
dollars per annum for his services to Lewis Connors & Sons, Limited, such
amounts to be payable whether Lewis Connors & Sons, Limited, operate
a factory or not, and the services to be rendered by Lewis Clonnors to each
company to be his attendance at directors meetings and such other
meetings as he may be requested to attend to give consultation and advice,
provided he is able to attend; and further provided that the said Lewis
Connors shall render the same service to Lewis Connors & Sons, Limited,
as heretofore without extra compensation, and any further services required
to be rendered by him shall only be rendered by him when authorized
by the Board of Directors of Lewis Connors & Sons, Limited, and for such
further services, he shall be paid a further salary over and above the
amount named to compensate him for the extra work and responsibility.

(4) Allan McLean and Bernard Connors shall be a committee to
arrange with the Bank of Nova Scotia, the further financing of the said
Lewis Connors & Sons, Limited, and Connors Bros., Limited, will contract
with Lewis Connors and Bernard Connors to relieve and dls(harge them
from all personal liability in respect to the account of Lewis Connors & Sons,
Limited, with the Bank of Nova Scotia by the first day of June, 1926.

(5) The Board of Directors of Lewis Connors & Sons, Limited, shall
consist of five persons, of whom the parties hereto of the second part shall
have the right to elect three, one of whom shall be Allan McLean. Lewis
Connors and Bernard Connors shall be continued as directors of Lewis
Connors & Sons, Limited, until they exercise their option to sell their
stock in Lewis Connors & Sons, Limited, to Connors Bros., Limited, and
until such stock is fully paid for as above provided.

(7) The pack at the factory of Lewis Connors & Sons, Limited, this
year shall be governed by sale of product and financial conditions, but to aim
at Fifty Thousand cases or more—Connors Bros., Limited, to co-operate,
and in succeeding years, the pack in all factories to be governed by costs,
sale of products “and market conditions, but all sales [)I()ﬁtS on different
brands of W.H.H. sardines shall be credited to the company now owning
such brands.

(8) Bernard Connors, representing Lewis Connors & Sons, Limited,
and Allan McLean representing Connors Bros., Limited, shall be a committee
immediately to arrange for prices pending the carrying out of this
agreement.

(9) All parties hereto agree to work together for the benefit of the
stockholders of Connors Bros., Limited, and Lewis Connors & Sons,
Limited, and will not, either directly or indirectly, engage in any other
sardine business W.H.H. whatsoever in the Dominion of (‘anada nor
directly or indirectly use the brands of either Connors Bros., Limited, or
Lewis Connors & Sons, Limited, W.H.H. in the Dominion of Canada or
elsewhere nor, for a period of ten years from the date hereof, use the name
of Connors in connection with sardine business in any country whatsoever.
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(10) This agreement and everything herein contained is conditional on
the acceptance and ratification of the same by Connors Bros., Limited, and
1t Is the intention and meaning of these Presents, that these "Presents shall
constitute an option given by the parties hereto of the first part to the parties
hereto of the second part upon the said $25,000.00 par value preferred stock,
and $52,500.00 par value common stock of Lewis Connors & Sons, Limited,
for the considerations and the conditions contained in this agreement which
option shall expire on the thirtieth day of May, A. D. 1925, unless the parties
hereto of the second part or their assigns shall before that time give notice
in writing of its acceptance, in which case the transaction is to be completed 1
within one month thereafter, and the consideration for the said option
is the receipt by the parties hereto of the first part from the parties hereto
of the second part of the sum of One Dollar and other good and valuable
considerations, which is hereby acknowledged.

(11) Lewis Connors & Sons, Limited, shall enter into a contract with
Bernard Connors to employ him in the management of its factory for a
period of five years from date of such contract at a salary of Five Thousand
Dollars per annum, and this contract shall be guaranteed by Connors Bros.,
Limited, PRovIDED, however, that while receiving such salary the said Bernard
Connors shall work as manager of any factory or factories of Connors Bros.,
Limited, or Lewis Connors & Sons, Limited, which the parties hereto of
the second part may require, and in case he is manager of two factories
actually in operation at the same time, he shall receive for the time he is
employed in such dual capacity an increased compensation at the rate of
two thousand five hundred dollars per annum.

W.H.H. (12) No delivery of shares shall be made until all contracts
provided for are completely executed.

(13) All contracts provided for hereunder shall have effect as of the
date of delivery of the shares set forth in Paragraph 12 hereof.

(14) This agreement is made on the basis of $150,000.00 par value
issued capital stock of Lewis Connors & Sons, Limited, and it is agreed that
treasury stock of said company shall be apportioned to the shareholders
of said company pro rata when issued according to their holdings.

In witness whereof, the parties hereto of the first part have hereunto
set their respective hands and seals the day and year first above written.

Lewis Conwvors [L.S.]
Brer~narDp ConwNors [L.S.]
A. N. McLeax~ [L.S.]

A. M. A. McLEavw [L.S.]
Signed, sealed and delivered in 0\
the presence of

W. H. Harrison.

r (1732 4
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““D.” (Defendants’ document.)
Voting Trust Agreement, Bernard Connors et al and The Eastern Trust Company.

16 June 37—J.B.M.B.

This Agreement made this 23rd day of May, A. D. 1925, between
Bernard Connors of the City of Saint John, in the City and County of Saint
John, in the Province of New Brunswick, Manufacturer, of the tirst part;
A. Neil McLean of the City of Saint John aforesaid, Merchant, and Allan
MclLean of Black’s Harbour, in the County of Charlotte and Province
aforesaid, Manufacturer, of the second part; and The Eastern Trust
Company, an incorporated company having a Branch Office at the City of
Saint John aforesaid, hereinafter called the Trustee of the third part;

Whereas, the parties of the first and second parts are shareholders in
(Connors Bros., Limited, a company duly incorporated under the Laws of
the C.I'.1. Province of New Brunswick, and have agreed to transfer 360
shares of the capital stock of Connors Bros., Limited, to the trustee, to the
intent that such stock shall be voted in one block by the said A. Neil McLean
after consultation with the other parties to this agreement, the said A. Neil
McLean undertaking to vote as he conscientiously considers in the best
mutual interests of all parties hereto.

Now this agreement witnesseth that for valuable consideration, the
receipt whereof is hereby acknowledged by the parties of the first and second
parts, and the mutual covenants and agreements hereinafter contained, the
parties of the first and second parts hereby assign and transfer unto the
Trustee the number of shares of stock of Connors Bros., Limited, aforesaid
set opposite their respective names to be held by the Trustee until the
first day of June, A. D. 1928 (and thereafter until anyone of the parties
hereto gives three months notice in writing to the other parties hereto of
his desire to cancel this agreement), in trust, however, for the parties of the
first and second parts respectively according to the number of shares so
transferred by each of them ; subject to the following terms and conditions :

(1) The Trustee shall give an irrevocable proxy to the said A. Neil
McLean to vote all of the said shares so held by it at any and all meetings
of the shareholders of Connors Bros., Limited, and at all elections of directors
during such period as though the Trustee were the absolute owner of the
sald shares.

(2) Kach of the parties hereto shall be at liberty to sell any one or more
of his shares so transterred to the Trustee, but the party of the first part shall
notsell any of his shares without first otfering them to the parties of the sccond
part at the market price for a period of thirty days, and neither of the parties
of the second part shall sell any of his shares without first offering them to
the party of the first part at the market price for a period of thirty days.
If during such period of thirty days the said shares so offered are not pur-
chased by the party or parties to whom they are offered, the party desiring
to sell shall be at liberty to sell his shares on the open market, and this
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agreement shall be C.F.I. cancelled as to the shares so sold, and if part
only of the shares of one of the parties hereto is sold as above set forth,
this trust shall continue as to the balance of the shares held by the parties
hereto.

(3) This Agreement is made on the condition that the said A. Neil
McLean will vote the stock so under proxy to him in support of the carrying
out of the agreement between Lewis Connors and the said Bernard Connors
of the first part, and the said A. Neil McLean and Allan McLean of the
second part, bearing date the 30th day of April, A.D. 1925, and also that
if Patrick W. Connors shall cease to manage the sardine factory of Connors
Bros., Limited, that the said A. Neil McLean and Allan McLean will give
their support to the obtaining of the position for the said Bernard Connors
at a C.F.I. salary of at least $7,500:00 per annum and also that the said
A. Neil McLean will vote the said stock in favour of continuing the opera-
tion of the factory of Lewis Connors & Sons, Ltd., so long as same is being
operated at a profit and will also vote in favour of Lewis Connors and
Bernard Connors as directors of Connors Bros., Limited.

(4) In the event of cancellation or expiration of this agreement, the
Trustee shall re-transfer to the parties hereto, or to their representatives or
assigns, the shares of stock respectively transferred by the said parties to
the Trustee.

(5) The remuneration to the Trustee for services under this agreement
shall be paid by the parties hereto of the second part.

(6) The Trustee shall receive the dividends that may be declared from
time to time upon the shares so transferred to it by the parties of the first
and second parts, and shall without charge or compensation immediately
pay out the same to the parties transferring such shares, or their repre-
sentatives or assigns, as their respective 1nteleqts may from time to time
appear.

(7) The Trustee accepts the trusts hereby created and covenants and
agrees that it will give the said proxy to the said A. Neil McLean as
aforesaid.

(8) The Trustee may resign from this Trust at any time and in the
event of such resignation a new Trustee shall be appointed by mutual
agreement between the parties of the first and second parts.

9. It is agreed that the said stock shall be voted in one block by the
said A. Neil McLean, who undertakes to vote as he conscientiously considers
in the best interests of all parties hereto.

10. In case the said Bernard Connors is unable to obtain a release from
the Bank of Nova Scotia where 83 of his preference shares in Connors Bros.,
Limited, are deposited as collateral security, the said Bernard Connors under-
takes to give the said A. Neil McLean an irrevocable proxy to vote the said
stock on the terms of this agreement, and when the said stock is released
C.F.I. by said Bank it will be transferred to the Trustee and will then be
subject to the terms of this agreement; if the said Bank disposes of the
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Exhibits.  gaid stock, the said A. Neil McLean undertakes to transfer to the said
«p.  Bernard Connors sufficient stock to enable him to qualify as a director

Voting of Connors Bros., Limited.

Trust = . o .

Agreement, 11. This agreement is conditional upon the acceptance by the said

Bernard A. Neil McLean and Allan McLean of the option contained in the said

('lonnors et agreement of April 30th, 1925, recited in paragraph 4 hereof.
al and The =

Eastern In witness whereof, the parties hereto of the first and second parts
Trust have hereunto set their hands and seals, and the Trustee has caused its
Sg"&p{‘l"‘y’ common corporate seal to be hereunto affixed and these presents to be
‘1'9.35;;1’;‘_;’_ signed by its duly authorized officers the day and year first above written 10
tinued

BERNARD CONNORS [L.S.]

180 Shares.
A. NemL. McLEAN [L.S.]

130 Shares.
A. M. A. McLEaxN [L.S.]

50 Shares.
Signed, sealed and delivered in
the presence of

C. F. INcuEs.
The Eastern Trust Company [L.S.] 20
F. P. Starr, Chairman.
C. H. FErGuson, Manager.

As to The Eastern Trust Company,
W. H. HARRISON.
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3. (Plaintiff’s document.)
Agreement, Connors Bros., Limited, with Lewis Connors and Bernard Connors.
15/6/37—J.B.M.B.

This Agreement made the ninth day of June, in the year of our Lord
one thousand nine hundred and twenty-five, Between Connors Bros.,
Limited, an incorporated company duly incorporated by Letters Patent
under the provisions of the New Brunswick Companies’ Act, 1916, of the
first part, and Lewis Connors of Black’s Harbour in the County of Charlotte
in the Province of New Brunswick, canner, and Bernard Connors of the
Jity of Saint John in the Province aforesaid, canner, of the second part.

Whereas, there is at present issued and outstanding $100,000.00 par
value common stock of Lewis Connors & Sons, Limited, and $50,000.00
par value preferred stock of Lewis Connors & Sons, Limited.

And whereas, by contract dated the 30th day of April, A.n. 1925, and
made between the said Lewis Connors and Bernard Connors of the first
part and A. Neil McLean and Allan M. A. McLean of the second part, the
said Lewis Connors and Bernard Connors agreed to sell to the said A. Neil
McLean and Allan M. A. McLean, $25,000.00 par value preferred stock,
and $52,500.00 par value common stock of the said Lewis Connors & Sons,
Limited, upon certain considerations and conditions in the said contract
contained, among the said conditions being the acceptance and ratification
of the said contract by the said Connors Bros., Limited.

Now this agreement witnesseth that the said Connors Bros., Limited,
for certain good and valuable considerations it thereunto moving, doth
hereby agree with the said Lewis Connors and Bernard Connors as follows :

(1) That with reference to the remaining outstanding issued capital
stock of Lewis Connors & Sons, Limited, namely $47,500.00 par value
common stock, and $25,000.00 par value preferred stock, the said Connors
Bros., W.H.H. Limited, will at any time within five years from the first
day of January a.p. 1926, and on demand from any of the stockholders
of Lewis Connors & Sons, Limited, who shall at the time of such demand
hold any part of the said remaining outstanding issued capital stock of
said Lewis Connors & Sons, Limited, purchase the holdings of such stock-
holder so making such demand on the basis of $35,000.00 cash for $72,500. 00
capital stock either preferred or common, of Lewis Connors & Sons, Limited,
such cash to be payable, one-fifth thirty days from the date of the demand,
and the remaining four-fifths in four equal annual payments with interest at
six per centum per annum, on the balance unpaid, such interest on the balance
unpaid to be payable annually with each instalment. The first of such
four instalments to be payable one year from the date when the first
instalment of purchase price becomes due. In the event of any purchase
as above in this paragraph set forth the stockholder or stockholders of
Lewis Connors & Sons, Limited, whose shares are so purchased shall
deposit the certificate for same with a trustee to be approved of by said
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Connors Bros., Limited, to be held in trust for said Connors Bros., Limited,
until the purchase is completed, and in the interim, and until completion
as aforesaid, dividends, if any, on the said shares shall be payable to said
Connors Bros., Limited.

(2) The said Connors Bros., Limited, hereby undertakes to relieve and
discharge the said Lewis Connors and Bernard Connors from all personal
liability in respect to the account of said Lewis Connors & Sons, Limited,
with the Bank of Nova Scotia, by the first day of June, a.p. 1926.

(3) The said Connors Bros., Limited, agrees with the said Lewis
Connors and Bernard Connors that it will co-operate in the endeavour to 10
have the pack at the factory of Lewis (fonnors & Sons, Limited, this year,
which shall be governed by the sale of product and financial condition,
aimed at 50,000 cases or more and in succeeding years it is agreed
between the parties hereto that the pack in all fac tories is to be rroverned
by costs, sale of the products and market conditions. All sales proﬁts on
different brands of sardines shall be credited to the Company now owning
such brand.

(4) The said Lewis Connors and Bernard Connors agree with said
Connors Bros., Limited, that they will not either directly or indirectly
engage in any other sardine business whatsoever in the Dominion of Canada, 20
nor directly or indirectly use the brands of either Connors Bros., Limited,
or Lewis Connors & Sons, Limited, in the Dominion of Canada, or eclse-
where, W.H.H. nor, for a period of ten years from the 30th day of April,
A.D. 1925, use the name of Connors in connection with the sardine business
in any country whatsoever.

This Agreement is made on the basis of $150,000.00 par value issued
capital stock of Lewis Connors & Sons, Limited, and it is agreed by the
W.H.H. partwq hereto that treasury stock of said Lewis Connors & Sons,
Limited, shall be apportioned to the shareholders of the said company
pro rata when issued according to their holdings. 30

In witness whereof the said Connors Bros Limited, has caused its
corporate seal to be hereunto affixed, attested by its proper officers in that
behalf duly authorized, and the said Lewis Connors and Bernard Connors
have set their hands and seals respectively the day and year first herein
above written.

Cox~Nors Bros., LIMITED, [L.S.]
By A. NEmL. McLEAN, President.
Lewis CONNORS, [L.S.]

Ber~xArRD CONNORS. [L.S.]
Signed, sealed, and delivered in 40
the presence of

W. H. HARRISON.
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1. (Plaintiff’s document.)

Agreement, Lewis Connors & Sons, Limited, with Bernard Connors.

9 June, 1925.
15/6/37, J.B.M.B.

This Agreement made the ninth day of June in the year of our Lord
one Thousand nine hundred and twenty-five, BerwrEN Bernard Connors
of Black’s Harbour in the County of Charlotte in the Province of New Bruns-
wick, canner, of the first part; Lewis Connors and Sons, Limited, a company
duly incorporated under the New Brunswick Joint Stock Companies Act,
1916, with head office at the City of Saint John in the Province aforesaid,
of the second part; and Connors Bros., Limited, a company duly incorporated
by letters patent under the provisions of the New Brunswick Companies’
Act, 1916, with head office at Black’s Harbour aforesaid, of the third part.

Witnesseth that the said Bernard Connors agrees that he will work
for said Lewis Connors & Sons, Limited, under direction of a Board of Direc-
tors in the capacity of manager of the company’s sardine factory at the City
of Saint John aforesaid for a period of five years from the date hereof, and the
said Lewis Connors & Sons, Limited, covenants and agrees to and with the
said Bernard Connors to employ the said Bernard Connors as manager afore-
said for a period of five years from the date hereof and to pay the said Bernard
Connors for his services as such manager the sum of $5,000.00 per annum
payable monthly. The said Connors Bros., Limited, hereby guarantee to
the said Bernard Connors payment by the said Lewis Connors & Sons, Lim-
ited, to the said Bernard Connors the said salary of $5,000.00 as above set
forth.

The said Bernard Connors covenants and agrees to and with the said
Lewis Connors & Sons, Limited, and the said Connors Bros., Limited, that
he will serve the said Lewis Connors & Sons, Limited, in the capacity afore-
said for the compensation herein specified, under the direction above specified,
(W.H.H.) it being understood however, that while receiving such salary as
above set forth, the said Bernard Connors shall work as manager of any
factory or factories of Connors Bros., Limited, or Lewis Connors & Sons,
Limited, which the Board of Directors of said Lewis Connors & Sons, Limited,
may require him to do and in case he is manager of two factories actually in
operation at the same time he shall receive for the time he is employed in
such dual capacity, an increased compensation at the rate of $2,500.00 per
annum.

(W.H.H.) It being further understood that the said Bernard Connors is to
be allowed reasonable holidays.

In witness whereof the said Connors Bros., Limited, and Lewis
Connors & Sons, Limited, have caused their corporate seal to be hereunto
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affixed and these presents to be executed by their proper officers in that
behalf and the said Bernard Connors has hereunto set his hand and seal the
day and year just above written.
BERNARD CONNORS,
Lewis ConNors & Soxs, LTD.

Per LEwis ConNoORs (Pres.)

Signed, and sealed in the 7 J. Epwin ConNoRs (Secy.)
presence of > Coxvors Bros., LIMITED,
W. H. HARRISON. ) Per A. N. McLEAN, President.

“E.” (Defendants’ document.)
Letter, Barnhill, Sanford & Harrison to A. Neil McLean and Allen McLean, with
copy letters from J. H. Driscoll and James T. McCormick to Bernard Connors.

E—16 June, '37—J.B.M.B.
TELEPHONE MAIx 2600 CABLE ADDRESS “ BARNHILL
BarNHILL, SANDFORD & HARRISON

C. F. SANFORD, K.C.  BARRISTERS, SOLICITORS, ETC.
Master Supreme Court

W. H. HARRISON, K.C. 39 Princes Street
G. G. ANGLIN SainT JonN, N. B.
ARTHUR ANGLIN

Counsel :

A. P. BARNHILL, K.C., D.C.L.
December 15th, 1925.
To A. NEIL McLEAN, Esq.,
53 King Street,
St. John, N. B.

And to
ALLEN McLEaN, Esq.,
c/o Connors Bros., Ltd.

Black’s Harbour,
Charlotte Co., N. B.

Gentlemen :

In accordance with the Voting Trust Agreement made by you and Mr.
Bernard Connors with The Eastern Trust Company dated May 23rd, 1925,
we beg on behalf of Mr. Connors to offer to you his shares covered by this
Agreement, namely, One Hundred (100) shares common stock of Connors
Bros., Limited, and Eighty (80) or Eighty-three (83) shares preferred stock
of Connors Bros., Limited.
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We offer you this stock at the price of One Hundred and Fifty Dollars
($150.00) per share for the common stock and One Hundred and Sixty Dol-
lars ($160.00) per share for the preferred stock, and failing your acceptance
of this offer within thirty days, Mr. Connors proposes to sell these shares on
the open market.

The price at which these shares are offered is considered the market
price, because Mr. Connors holds two offers for the purchase of this stoci
at the prices named. Copies of these offers are attached hereto.

Yours truly,
BARNHILL, SANFORD & HARRISON.
Encl,

(Copy.)
West Saint Johu, N. B., Dec. 2nd, 1925.
Brrxarp C'oxyors, Esq.,
West Saint John, N. B.
Dear Sir,

I understand you have One Hundred and Eighty-three shares of
Connors Bros., Limited, stock for sale. One Hundred shaves of this being
Common and Eighty-three shares preferred.

At the present time I can ofler you One Hundred and Iifty Dollars
for the Common and One Hundred and Sixty Dollars for the preferred,
providing you aceept the offer within six weeks from this date.

Yours very truly,

(Sgd.) J. H. Driscorr.

(Copy.)
283 City Road,
St. John, N. B.,
Dec. 8, '25.
Bernarp Conwors, L£sq.
Dear Sir,

Regarding our conversation re stock you had for sale, I can offer you
($150) one hundred and fifty dollars per share for Connors Bros., Ltd.,
Common and (8160) one hundred and sixty dollars per share for Connors
Bros., Ltd., preferred.

I would like to know at an early date whether or not you accept.

Yours truly,
(Sgd.) James T. McCormick.
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5. (Plaintiff’s document.)

Agreement, Bernard Comnnors, Lewis Connors & Sons, Limited, Connors, Bros.,
Limited, Neil McLean and Allan McLean.

15/6/37—J.B.M.B.

This Agreement made this second day of October in the year of our
Lord one thou%and nine hundred and twonty six, Between Bernard Connors
of Black’s Harbour, Charlotte County, New Brunswick, Canner, of the
first part, Lewis Connors & Sons, Limited, of the second part, Connors
Bros., Limited, of the third part, and Neil McLean of the City of Saint John
in the province of New Brunswick, Merchant, and Allan McLean of Black's
Harbour, Merchant, of the fourth part.

Whereas, by agreerment hearing date the ninth day of June, a.p. 1925,
made between the party of the first part, the party of the second part, and
the party of the third part, the said party of the second part covenanted
to employ the party of the first part for the term and at the salary therein
mentioned.

And whereas, disputes have arisen between the parties hereto under
said agreement and outside thereof and they are desirous to terminate the
said (‘1111)]0\11181)t agreement and arrange said disputes upon the terms and
as hereinafter provided.

Now therefore it is mutually covenanted and agreed between the
parties hereto as follows :—

(1) The said party of the first part agrees forthwith to assign and
transfer to the party of the third part, all the shares of stock na‘mclv one
hundred and seventy-two shares. held by him in Lewis Connors & "Sons,
Limited.

(2) The said party of the first part releases the parties of the second
and third parts from all claims and demands he has against them or ecither
of them under or arising out of the said employment agreement and agrees
that the said employment agreement shall be ter minated. He also reloases
the parties of the second, third and fourth parts from all claims and demands
of every nature and description which he has against them or either of them
or which hereafter he may have against them or either of them by reason
of anything to the date of these presents but not including any rights the
party of the first part may have as a shareholder of Connors Bros., Limited,
to share in dividends.

(3) The party of the first part also agrees with the said parties of the
second and third parts that he will not directly or indirectly engage in any
sardine business whatsoever in the Dominion of Canada nor directly or
indirectly use the brands of either Connors Bros., Limited, or Lewis Connors
& Sons, Limited, in the Dominion of Canada or elsewhere, nor for a period
of ten years from the 30th day of April, A.p. 1925, use the name of Connors
in connection with sardine business in any country whatsoever.

(4) The parties of the second and third parts hereby release the said
party of the first part from any obligation he i1s under to them or either of
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them under the said employment agreement dated the ninth day of June,

A.D. 1925,

(5) The parties of the second, third and fourth parts hereby release
the said party of the first part from all claims and demands of every nature
and description which they or either of them have or which hereafter they or
either of them may have against the party of the first part by reason of
anything to the date of these presents including but without limiting the
generality of the foregoing any claims by reason of any shortage in inventon 'y
<LH€0U1 misre prmematmn or for alleged improper conduct ot the party of the
first part in connection with the business of the said Lewis Connors & Sons,
Limited, or the purchase of an interest therein or stock thereof.

(6) The said party of the third part also further agrees for the con-
siderations aforegoing that it will forthwith on the transfer of said stock as
aforesaid and the execution of these presents pay to the said party of the
first part the sum of Eleven Thousand Four Hundred and Sixteen Dollars

of lawful money ot Canada.

(7) The said party of the third part also agrees that it will on demand
of any stockholder in Lewis Connors & Somns, Limite d, purchase the shares
of the capital stock of Lewis Connors & Sons, Limited, held by such share-
holder on the terms set out in paragraph one of an agreement bearing date
the ninth day of June, a.p. 1925, and made between ‘the party of the third

part, one Lewis Connors, and the party of the first part.

This agreement shall enure to the benefit of and be binding upon the
parties hereto, their respective executors, administrators, successors and

assigns.

In witness whereof the parties hereto have executed these presents
the day and year first hereinabove written.

BERNARD CONNORS

B.

(o

A.

&‘Xl
A.

the presence of

Signed, sealed and delivered in}

. F. IxcuEs,
to all signatures.

M. Hill,

[1.8.]
|L.8.]

President of Lewis Connors & Sons, Ltd.

M. A. McLean,
Vice-President.

. Neil McLean,

President, Connors Bros.,

. M. A. McLean,
Treasurer.

NEiL, McLEax.

M. A. McLrax.

Aa 2

Ltd.

[L.S.]

[L.8.]
[L.S.]
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2. (Plaintifi’s document.)

Agreement, Lewis Connors & Sons, Limited, Connors Bros., Limited, Lewis
Connors, A. Neil McLean and Allan McLean.

15/6/37—J.B.M.B.

This Agreement made this second day of October, in the year of our
Lord one thousand nine hundred and twe nty-six, between Lewis Connors
& Sons, Limited, an incorporated company, of the ( ity of Saint John, in the
Province of New Brunswic k, of the first part: Connors Bros., Limited, an
incorporated company, of Black's Harbour in said Province, of the second
part; Lewis Connors, of the City of Saint John aforesaid, merchant, of the
third part ; and A. Neil Mclean nf‘rht ity of Saint John aforesaid, muchdnt
and Allan McLean of Black’s Harbour aforesaid, merchant, of the fourth
part;

Whereas, by agreement bearing even date herewith made between one
Bernard Connors of the first part, the party of the first part hereto, of the
second part, the party of the second part hereto, of the third part, and the
parties of the fourth part hereto, of the fourth pa]t a copy of which agree-
ment Is hereunto annexed marked with the letter “A” the parties of the
second, third and fourth parts in the said agreement hereto annexed,
released the said Bernard Connors from any claim or demands which they
or either of them have or may have against the said Bernard Connors by
reason of any shortage in Inventory, Hllhl(‘plCs(‘lltdtl()n or other improper
conduct of the said Bernard Connors in connection with the business of
the said Lewis Connors & Sons, Limited, or the purchase of an interest
therein or stock thereof, or by reason of anything to the day of the date of
the said agreement hereto annexed ;

Now this Agreement W itnesseth, that in consideration of the agreement
herein contained, the parties hereto agree with each other as follows :

The parties hereto of the first, second and fourth parts hereby release
the party of the third part from any claim or demands that they or cither
of them have or may have against the party of the third part hereto by
reason of any alleged shortage in inventory, misrepresentation or other im-
proper conduct of the party of the third pn‘r hereto In connection with the
business of said Lewis Connors & Sons. Limited. or the purchase of an
interest therein, or stock thereof.

1t is mutually agreed between the parties hereto that nothing in the said
agreement hereto annexed marked “A” and in particular but in nowise vary-
ing the generality of the aforcgoing the general release to the said Bernard
Connors from all claims, shall release or discharge or operate to release or
discharge the party hereto of the third part from liability under the contracts,
agreements and covenants on his part to be performed, contained in an
agreement bearing date the 30th day of April, A. D. 1925, and made between
the said Bernard Connors, the party hereto of the third part, and the parties
hereto of the fourth part, and an agreement bearing date the 9th day of
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June, A. D. 1925, and made between the party hereto of the second part
and the said bun(trd Connors and the party hereto of the third part, but
the said agreements of April 30th, 1925, and June 9th, 1925, so far, as all
the parties hereto are concerned, shall be of the same force and effect as if
the said agreement hereto annexed marked ““A” had not been made.

This agreement shall enure to the benefit of and be binding upon the
parties hereto, their respective executors, administrators, successors and
assigns.

In Witness whereof, the parties hereto have executed these Presents [

the day and year first heremabovo written.

B. M. Hiryn, (L. s.]
President of Lewis Connors & Sons, Ltd.
A. M. A. McLgaxn [L. s.]
Vice-President.
A. Neimn McLrax [L. S.]
President Connors Brothers.
A. M. A. McLiaxN [ 5]
Treasurer.
Lewis CONNORS [L. S.]
A. NEIL McLEanN [L. S.]
A. M. A. McLEAN [L. S.]
Signed, scaled and delivered in"
the presence of }
C. F. INcnzs,
to all signatures.
“ATY CUF.L

This Agreement made this second day of October, in the year of our
Llord one thousand nine hundred and twenty-six, BrrweEN Bernard

Connors of Black’s Harbour, Charlotte County, New Brunswick, Canner,
of the FirsT PART, Lewis (()nn()r\ & Sons, Limited, of the SEcoNp Parnr,
(‘'onnors Bros., Lmut(‘d of the TrirD ParT and Neil MecLean of the blty
of Saint John, in the Province of New Brunswick, Merchant, and Allan
McLean of J;‘;l‘u k's Harbour, Merchant, of the FourTtH PART.

Whereas, by agreement bearing date the ninth day of June, A.D. 1925,

made between the Party of the first part, the party of the second part and

the party of the third p(ut t 1e sald party of the second part covenanted
to employ the party of the first part for the term and at the salary therein
mentioned.

And whereas, disputes have arisen between the parties hereto under
said agreement and outside thereof and they are desirous to terminate the
said employment agreement and arrange said disputes upon the terms and
as hereinafter provided.
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Now therefore it is mutually covenanted and agreed, between the
parties hereto as follows :

(1) The said party of the first part agrees forthwith to assign and
transfer to the party of the third part, all the shares of stock, namely, one
hundred and seventy-two shares, held by him in Lewis Connors & Sons,
Limited.

(2) The said party of the first part releases the parties of the second and
third parts from all claims and demands he has against them or either of
them under or arising out of the said employment agreement and agrees
that the said emuployment agreement shall be termin: 110(1 He also releases
the parties of the second, third and fourth parts from all claims and demands
of every nature and description which he has against them or either of
them or which hercafter he may have against them or either of them by
reason of anything to the date of these. presents but not including any
rights the party of the first part may have as a shareholder of Connors
Bros., Limited, to share in dividends.

(3) The party of the first part also agrees with the said parties of the
second and third parts that he will not direc tly or indirectly engage in any
sardine business whatsoever in the Dominion of Canada nor directly or
indirectly use the brands of either Connors Bros., Limited, or Lewis
Connors & Sons, Limited, in the Dominion of Canada or elsewhere, nor tor
a period of ten years from the 30th day of April, A.D. 1925, use the name
of Connors in connection with sardine business in any country whatsoever.

(4) The parties of the second and third parts hereby release the said
party of the first part from any obligation he is under to them or either of
them under the said employment agreement dated the ninth day of June,
A.D. 1925.

(5) The parties of the second, third and fourth parts hereby release the
said party of the first part from all claims and demands of every nature and
deseription which they or either of them have or which hereafter they or
cither of them may have against the party of the first part by reason of
anything to the date of these presents including but without limiting the
trenerallu of the foregoing any claims by reason of any shortage in in-
ventory alleged 1111%1(‘ptobentatum or for alleged improper conduct of the
party of the first part in connection with the business of the said Lewis
(‘onnors & Sons, Limited, or the purchase of an interest therein or stock
thereof.

(6) The said party of the third part also further agrees for the
considerations aforegoing that it will forthwith on the transfer of said
stock as aforesaid and the execution of these presents pay to the said
party of the first part the sum of Eleven Thousand Four Hundred and
Sixteen Dollars of lawful money of Canada.

(7) The said party of the third part also agrees that it will on demand
of any stockholder in Lewis Connors & Sons, Lumted purchase the shares
of the capital stock of Lewis Connors & Sons, Lmnted, held by such share-
holder on the terms set out in paragraph one of an agreement bearing date
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the ninth day of June, A.D. 1925, and made between the party of the

third part, one Lewis Connors and the party of the first part.

This agreement shall enure to the benefit of and be binding upon the
parties hereto, their respective executors, administrators, successors and

assigns.

Ix Wirness WHEREOF, the parties hereto have executed these presents

the day and year first hereinabove written.

(Sgd.) Berxarp CoxnNors [L. S.]

(Sgd.) B. M. HiL. [L. 8.]
10 President of Lewis Connors & Sons, Ltd.

(Sgd.) A. Nemw McLuaxn [L. s.]
Vice-President.

(Sgd.) A. NeiL McLeax L. s.]
President Connors Bros., Ltd.

(Sgd.) Arvanx A. M. McLEAN L. s.]
Treasurer.

(Sgd.) A. NeiL McLean [L. S.]

(Sgd.) Arvnan A. M. McLeawn [L. S.]

Signed, sealed and delivered in
20 the presence of
(Sgd.) C. F. INcHES,
to all signatures.
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6. (Plaintiff’s document.)

Letter, Bernard Connors to Connors Bros., Limited.
(Copy to Lewis Connors & Sons, Limited.)

15/ June 37—-J.B.M.B.
Sawst JonN, N B, April, 15, 1937

(‘foNNORS Bros., LT,
Brack’'s HarBonr, N. B.

Dear Sirs :

In an agreement dated June 9. 1925, and made between Connors Bros.,
Limited, of the first part and Lewis Connors and Bernard Connors of the
second part, there is contained a term reading as follows :

“(4) The said Lewis Connors and Bernard Connors agree with the said
Connors Bros., Limited, that they will not either directly or indirectly engage
in any other sardine business whatsoever in the Dominion of (! anada, nor
(lnutlv or indirectly use the brands of either Connors Bros., Limited, «
Lewis Connors & Sons, Limited, in the Dominion of Canada, or elsew hm-:‘v.
nor, for a period of ten years from the 30th day of April, 1925, use the name
of Connors in connection with the sardine business in any country whatso-
ever.

In an agreement dated October 2, 1926, and made between Bernard
(‘onnors of the first part; Lewis Connors & Sons, Limited, of the second part ;
C'onnors Bros,, Litd., of the third part; and Neil McLean and Allan McLean
of the fourth part, there is contained a term reading as follows :

“(3) The party of the first part also agrees with the said parties of the
second and third parts that he will not directly or indirectly engage in any
sardine business whatsoever in the Dominion of Canada nor 4di‘I'E’Utll\v' or
indirectly use the brands of either C'onnors Bros., Limited, or Lewis Connors
& Sons, Limited, in the Dominion of (fanada or elsewhere, nor for a period
of ten years from the 30th day of April, A.D. 1925 use the name of Connors
in connection with the sardine business in any country whatsoever.”

I wish to point out to you that I do not consider the provisions cited
above to be bmrlmtr as agreements in restraint of trade. I have no desire
to use or intention of using the brands of either Connors Bros., Limited, or

awis Clonnors & Sons, Llnllt(‘d but I do desire to engage in and work at the
sardinebusiness in Canada and or elsewhere and it is also my desire to use
the name of * Connors.” if I so choose, in connection with the sardine
business in Canada or elsewhere.

If the agreements 1 have cited above are good and valid agreements
enforceable at law or in equity, I neither desire nor intend to violate them.
It has occurred to me that you may consider them enforceable and, should |
engage in the sardine business in Canada, you may take steps to restrain me

from doing so or, after 1 have done so, sue me for damages for breach of

10
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contract. Naturally I have no desire to make plans for or invest capital in a
business I may be restrained from carrying on at great cost and inconvenience
to me.

Accordingly T would ask you to accept this letter as notice of my inten-
tion to engage in the sal(lme business in Canada and/or elsewhere and to use,
if I see fit, the name * Connors ™ in connection with the sardine business in
Canada or elsewhere, my activities in these respects to start as soon as
possible after this date. 1 would therefore ask you to advise me on or
before April 26, 1937, whether you consider the above agreements or cither
of them, enforceable and intend to hold me to them, that is St s say, prohibiting
me from engaging in the sardine business in Canada for all time. It may
well be that you consider the period of twelve years, which has since elapsed,
sufficient restraint in point of time so far as your purposes are concerned.
If that is the case, I should be pleased to have you advise me accordingly,
and to receive from you a release from the said agreements.

If I do not hear from you in the time suggested. or if I do not secure a
release from the said agreements, or if you advise me that you intend to treat
the agreements as enforceable, I shall feel that I am entitled to ask the
Chancery Court for directions on the agreements mentioned in order that I
may know whether I can legally enter this business. Ior that purpose, I
am advised, I shall be forced to make you party to an application by way of
originating summons for a court construction of and declaration on the
agreements mentioned so far as they apply to my engaging in the sardine
business along the lines I have in mind.

I should appreciate your prompt attention to this notice.

Yours very truly,

(Sgd.) BERNARD CONNORS.

z (1732 Bhb
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7. (Plaintifi’s document).
Letter, Inches & Hazen to B. Connors.

INCHES & HAZEN
BARRISTERS SOLICITORS
Saint John, New Brunswick, Canada.

CYRUS F. INCHES, K.C. No. 23 ROYAL SECURITIES BLDG
D. KING HAZEN, K.(. MARKET SQUARE

15/June/37—J.B.M.B.
24th April, 1937.
B. Conxors, Esq., 10
CareE MEssrs. B. Coxyors Fisu Co.,
93 Prince WILLIAM STREET,
SAINT JouN, N. B.

Dear Sir:

Our clients, Messrs. Connors Bros., Limited, and Lewis Connors & Sons.
Limited, have handed us your letters to them of the 15th instant, and have
instructed us to inform you that they consider the provisions of the contracts
quoted in your letter to be legally binding upon you in every respect, and that
they have no intenton whatever of releasing to you, or abandoning in any
way their rights under these agreements. 20

Yours very truly,
InceES & HazEN.
CFI/HLC.
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““1.”” (Detendants’ document).

Royal Gazette containing copy of Letters Patent granted to The B. Connors
Fish Company, Limited.

1—17/6/37—J.B.M.B.

THE ROYAL GAZETTE

Nuw BRUNSWICK

Official Notifications appearing in this Paper. duly authenticated are to be
received as such by all whom they may concern.

Vor. 95] THURSDAY, JUNE 10, 1937 [Page 108

LETTERS PATENT
“Tne B. ConNors Fisu C(.’))IPANY, LiviTED 7

Publw \utlco is hereby given that under *° The New Brunswick Com-
panies’ Act ” (being Chapter 88 of the Revised Statutes 1927) and amending
Acts, Letters Patent have been issued under the seal of the Provincial
Secretary-Treasurer of the Province of New Brunswick, bearing date
the Second day of June, A. D. 1937, incorporating Bernard Connors,
Manufacturer; Bradford Matthews, Salesman; and J. Harold Drummie,
Barrister-at-Law ; all of the City of Saint John in the County of the City
and County of Saint John and Province of New Brunswick, for the
following purposes, namely :

To purchase, take over or otherwise acquire as a going concern the
business now carried on at Chamcook in the County of Charlotte in the
Province of New Brunswick, or elsewhere, under the firm, name and style
of “Tur B. Convors Fisu Compaxy,” and all or any of the assets and
liabilities of the proprietors of that business in connection therewith, the
undertaking and good-will thereof, and all the rights and contracts now
held by the propnetors subject to the ubhuatlon,s, if any, affecting the
same, and to pay for the same in paid-up shares of this Company or
otherwise.

To purchase or otherwise acquire, to pickle, can, salt, freeze, smoke,
cure and otherwise treat, to pack, can and store, to sell and otherwise
dispose of and deal in and with fish of all kinds of sea foods and all other
products of the seas, rivers and lakes.

Bh 2
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To carry on the business of fishing in all its branches, including catching
purchasing, curing, treating and dealmu in fish and the oils, futllmmu and
other l)y-pl oducts thermi, “and ULIthL“Y to carry on the fish l)uslness and
the business of fishing in all their branches.

To purchase, build. hire, acquire and operate and manage ships, boats
and vessels of all kinds, and wharves, piers, flake yards, storchouses, smoke-
houses, cold and dry storage plants, packing factories, warehouses,
elevators, mills and all other 1\111(15 of l)lllldj!l(’b and structures.

To purchase, lease or otherwise acquire all rights and privileges of
every nature which may be identified with the fish business or the
business of fishing in any of or all their branches.

To manufacture and deal in cans, boxes, jars, containers either of wood,
metal or other composition, and labels and canners’ supplies of all
descriptions.

To purchase, charter, hire, build or otherwise acquire, hold, maintain,
repair, improve, alter, sell, exchange, let out on hire or charter or otherwise
deal with and dispose of steam and other ships or vessels or any shares or
interests in the same, with all equipment and furmiture and for the purposes
aforesaid to c¢arry on all or any of the business of ship owners, ship-brokers,
managers of shipping property, freight contractors, carriers by land and
water, warchousemen, wharfingers, bargeowners, tug owners, lichtermen,
towage contractors and forwarding agents.

To buy, sell and otherwise dispose of, either wholesale or retail, hold,
own, manufacture, produce, export and import and deal in goods, wares
and merchandise of every nature and kind.

To transact generally the business of a commission merchant, broker
or agent by the name of *“The B. Coxsors Fisu Company, Limitep,
with a Capital Stock of Fifty Thousand Dollars divided into Five Hundred
Shares of One Hundred Dollars each, with the head office at Chamcook, in
the County of Charlotte and Province of New Brunswick.

Dated at the office of the Provincial Secretary-Treasurer the Second
day of June, A. D., 1937.

W. B. TRrirEs,
Deputy Provincial Secretary-Treasurer.

20
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““L.” (Defendants’ document). LExhibits
Sales Statement, Lewis Connors & Sons, Limited, Connor Bros., Limited and GL
Quoddy. Sales
- Statement,
L—17;'1_1/37 J.B.M.B. Lewis
TQ D CVYNTCH Connors &
LEWIS CONNORS & SONS, LTD., SALES Hing,
Year Foreign Sales Domestic Sales Total Sales I:mnted,
(‘ases Value (Cases Value Cases Value Connors
Bros.,
1924 6,930 §27,038- 14 20,437 $96,276-53 27,367 8123,314-67 Limited
1925 26,372 102,366 70 26,796 123,645-03 53,168 296,051-73 and
16 1926 24,506 93,538-78 14,395 69,472 10 38,901 163,010-88 Quoddy.
1927 40,745 150,338 - 54 14,167 66,539 -42 54,012 216,877-96
1928 43,439 167,419 70 17,618 84 45629 61,057 251,875-99
1929 45.359 179,878-00 14,505 71 437-76 59,5864 251,315 76
1930 33,170 12238926 16,435 78,701 -83 49,605 201,091 -09
1931 26.065 89,739-04 7,067 31,771-19 33,132 121,510-23
1932 12,963 37.661-75 9,161 34,912-54 22 124 72,574-29
1933 23 284 72.388-35 12,548 43,710-86 35,832 116,099 21
1934 37,083 120,616-34 25,5751 88,474 -68 62,658} 209,091 - 02
1935 51,105 118,270~ 10 34,853 107,869-03 65,958 226,139-13
o 1936 34,911 123,925 67 31,767 115,973-32 66,678 239 898 -99
Torar Sanes CoxNors Bros., Ltp., aAxp Lrewis ConyNors & Soxs, LTp.
AND QUuoDDY AFTER 1934.
1919 34 617 204,279 87 102 489 653,416-03 137,106 $857,695-90
1920 31,331 183,536 -08 93,061 631,991-76 124,392 815,527 -84
1921 16,416 63,686 23 96,124 514,202-08 112,540 582,078 31
1922 37,933 130,881 - 28 92 420 424 GO8- 12 130,353 555,579 40
1923 35,348 143,032-02 116,587 564.611-83 151,935 707,643-85
1924 53,456 216,177 58 106,031 554,752-26 159,487 770,929 -84
1925 80,726 307,462 22 113.069 5050,378-97 193,795 866,841 -19
I1926 103,733 402,947 - 63 117,482 588,014-41 221,215 900,962 - 04
1927 146,256 529,090 - 69 145,428 737,146-75 201,684 1,276,237 44
1928 134,529 526,844 - 24 172,688 883,034 -43 307,217 1,410,778 -67
1929 148,703 599,313 60 150,786 795,949 - 26 299,489 1,395,262 - 86
1930 99,874 384,551 55 156,316 787,980 24 256,190 1,172,531 -79
1931 82,661 285,710-27 120,578 550,909 - 50 203,239 836,619.77
1932 56,017 165,300 26 108,703 407,784 -38 164,810 573,084-64
1033 81,699 258,156 - 34 143,158 403 828 - 82 224 857 751.985-16
1934 32,497 440,288-53 211,477 740,668-97 343,974 1,180,957+ 50
Quoppy 15,384 48,565 33 733 256083 16,117 5112616
40 1935 150,141 539,710-61 234,380} 888,075- 16 404,521} 1,427,788 77

1936 161,233 584 43062 250,429 944 296 - 62 420,662 1,628,727-24
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““M.” (Defendants’ document).

Sales Statement, Lewis Connors & Sons, Limited, and Connors Bros., Limited
(Reference to Sardine Sales only).

M-—26/6/37—J.B.M.B.

SALES LEWIS CONNORS & SONS, LIMITED—BY CASES—1924,

1925, 1926 AND 1936
Sardines Only Sundry Lines
TForeign Domestic Total Foreign Domestie Total
1924 6,930 20,437 cietr (. T L e
1025 26,372 26,796 BATBH.  croonl 0 i 12,209
1926 24,506 SHBOTIEE L terise leseieaas 5,817
1936 31,617 5,786 9,080

57.508 3,204

LIMITED—BY
AND 1936,

SALES CONNORS BROS., JASES—1924, 1925, 1926

Sardines Only Sundry Lines

Foreign Domestic l'otal Foreisn Domestic Total
1924 45,537 81,574 127,111 270 9,825 10,095
1925 53.755 81,478 35.233 L4421 8,021 9442
1926 613,422 92,829 159,251 12,805 10,258 23,063
1936 86,605 171,147 257,152 16,099 54,860 70,959
1936 Quondy 22 638 1,655 24 293 980 Nil 980

TOTAL SALES
BOTH FOREIGN

CANADIAN SARDINES ALL COMPANIES
AND DOMESTIC, 1924, 1925, 1926 axp 1936

Foreign Domestic Total
1924 52 467 102,003 154,478
1925 80,127 108,274 188,401
1926 90,928 107,224 198,152
1936 140,860 198,783 339,643

PROPORTIONATE Amount as between
Lewis Connors & Sons, Limited, and
Total Sardine Sales of Foreign and
Domestic trade (sardines only) for
above noted years.

PropPoRTIONATE Amount Foreign and
Domestic Sales, (Sardines Only)
Basis Own Sales, Lewis Connors &
Sons, Limited, above years.

L. (. & Sons, Ltd. C. B., Ltd.

1924 TForeign Domestic Foreign  Domestic  Foreign  Domestic
1924 259% 75, 13, 20% 879, 809
1925 509, 50%, 339,  24:8%  67%  75.29,
1926 63% 37%, 27 13-49, 730/ 86- 69/,
1936 55% 459, 22f% 139 7119 879,
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In the Privy Council. |
No. 54 of

ON APPEAL FROM THE SUPREME CO}
OF CANADA.

BErTwrEEN

CONNORS BROS., LIMITED axp
LEWIS CONNORS & SONS LIMITED
(Defendants) Appel

AND

BERNARD CONNORS
(Plaintiff) Respon

RECORD OF PROCEEDINGS,

NORTON ROSE GREENWELL & CO.,
116, Old Broad Street, E.C.2,
Solicitors for the Appel

EYRE AND SPOTTISWOODE LIMITED, EAST HARDING STREE




