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These are consolidated appeals from two separate but identical orders ¢t
the High Court of Judicature at Patna dated the 23rd January, 1939, and
26th January, 1930, respectively, in Civil Revision No. 563 of 1638, and
Miscellanecus Appeal No. 8g of 1932, which affirmed the order of the
Subordinate Judge of Dumka dated the 15th August, 1938.

The appellant before the Board is the Receiver appointed by a consent
order of the High Court dated the 23rd December, 1932, in Consolidated
Miscellaneous Appeals Nos. 8g-93 of 1932, of a Ghatwali tenure known as
the Hendwe Estate held by respondent No. 1o, the proprictress of the said
estate under the Banaili Raj, represented by respondents Nos. 1 to g.

Shortly stated, the main question for determination is whether the
appellant has a prior right to reimburse himself from the collections of the
estate in respect of certain loans advanced or raised by him to and for the
estate at the express orders of the Subordinate Court and the High Court
on various occasions, before paying certain decretal amounts and dues te
the Banaili Raj. These amcunts became due subsequent to the decrees
which had been passed by ‘the Subordinate Judge of Bhagalpur, which
were then under appeal to the High Court in A.S. Noz. 19-23 of 1931.

The Courts in India have answered the question against the appellant.

The relationship between the Banaili Raj and the Hendwe Estate
is that of landlord and tenani with this difference, that the holders of the
Hendwe Estate hold it on Government Ghatwali tenure, and as such, the
estate is not liable to be sold in execution of a decrce for rent, though
deliberate and persistent defauit on the part of the Ghatwal to pay rent
may constitute misconduct in relation to his office, for which he is lisble
te dismissal by Government (see Ramt Sonabati Kumari v. Raja Kirlvanand
Singh T.L.R. 14 Patna page 70 at page 206). Respondent No. 10 i3
the life-holder of the Hendwe Estate, holding it under the Banaili Raj at
an annual rent of about Rs.12,000. As the rent was in arrear, the Banaili
Raj instituted four suits against the tenth respondent in the Court of the
Subordinate Judge of Bhagalpur and also a suit for declaration that the
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estate is liable to sale for default in payment of rent. On the 19th
September, 1930, the suits were decreed. The arrears of rent decreed
amounted to about Rs.1,16,000 besides interest and costs. Respondent
No. 10 filed appeals Nos. 19 to 23 of 1931 in the High Court of Patna
against the said decrees. Meanwhile, the Raj took out execution of the
decrees, whereupon respondent No. 10 preferred miscellaneous appeals
Nos. 89 to g3 of 1932 in the High Court, which were all consolidated.

On the 23rd December, 1932, a consent order was passed by the High
Court on a compromise petition, to which the respondents were parties,
whereby the appellant was appointed Receiver of the Hendwe Estate
with all the powers under order XL. rule I (d) of the Civil Procedure Code.
Paras. 2, 4, 5 and 11 of the order, which-are important in connection with
this appeal, are as follows:

Para. 2.—The Receiver undertakes to this Honble. Court to pay to
the decree holders a sum of Rs.50,000 on or before the 3oth of June, 1933,
and a further sum of Rs.40,000 on or before the 30th of June, 1934, and
the balance of decretal amounts in execution on or before the zoth of
June, 1935, provided that the judgment debtor shall be living at the dates

mentioned and the receiver shall not have been discharged for any reasons
whatsoever.

Para. 4.—For the purposes of aforesaid the Receiver is authorised to
raise locans of Rs.50,000 and Rs.40,000 and Rs.40,000 as and when
required at interest not exceeding 12z per cent. and Attorney charges at
2 per cent. besides actual out of pocket expenses. If the Judgment debtor
can arrange loans on better terms, the Receiver will take loans so arranged.

Para. 5.—The Receiver do continue as such Receiver until the sums
advanced by him or raised by him as loans as aforesaid or under any
other Order or Orders of the Court are paid.

Para. 11.—The amounts advanced by the Receiver or raised by him as
loans will be a first charge on the cstate and on the realisation.

Pursuant to the above order, the appellant raised or advanced the sum
of about Rs.1,20,000 for payment to the decree holders.

In accordance with various orders made by the Subordinate Judge of
Dumka the appellant raised and advanced further loans of about
Rs.1,32,478. .

On the 14th February, 1934, the High Court made an order authorising
the appellant ‘‘ to raise such loans as may be required for meeting the
expense of the litigation *’ by which was meant the appeals then pending
in the High Court. The Court provided that ‘‘ the loans will be raised
subject to the rights of the Banaili Raj. . . .”

On the gth April, 1934, the High Court made a further order ‘‘ by
consent of parties and in the presence of the Receiver ”’ (appellant) by
which he was authorised ‘‘ to raise loans for the purpose of mecting the
expenses of the appeals and the personal expenses of the appellant and the
‘payment of the insurance premia and charges incidental thereto ’’. The
order expressly stated that ‘‘ the sanction hereby given is without prejudice
to the existing arrangement that the decretal dues of the plaintiff/
respondents are to be paid in such instalments as have been provided for
in the order appointing the Receiver and it is further subject to the
condition that the plaintiff’'s other decree or decrees for rent and cess
already obtained and the rent and cesses as they accrue due shall have
priority over the charges hereby sanctioned ”’.

Pursuant to the last order of the High Court the appellant as Receiver
advanced further loans aggregating to about Rs.66,832.

This was the state of affairs when on the 14th December, 1934, respondent
No. 10 filed a petition before the Subordinate Judge of Dumka for the
removal of the appellant for mismanagement. On the 12th Jane, 1936,
the Subordinate Judge made a reference to the High Court recommending
his removal.

The above reference was discharged by the High Court with costs to the
appellant. In the order dated 26th August, 1936, Mr. Justice Madan (with
whom Mohammad Noor J. agreed) made the following observations:—

*“ It should be noted that it has already been ordered that the Receiver
Is first entitled to recoup himself for the amounts paid by him in satisfaction
of the previous decrees of the Banaili Raj. The subsequent decrees and
dues of the Raj are the next claim and then the Receiver is entitled to
recoup the balance of the debt .
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In October, 1937, the appellant submitted to the Court of the Subordinate
Judge of Dumka a budget of the expected income and expenses for the
Fasli year 1345 (1937-38) in which he provided only Rs.5000 for payment
to the Banaili Raj. It was urged by the Raj that up to the year 1345F. a
sum of Rs.1,74,213-10-11} had become due from the estate, that besides
the instalments fixed by the Court in the order appointing the Receiver,
he had paid only Rs.x500 in three instalments within a period of three
years, that their dues should be paid in preference over all other dues,
and that substantial payments should be provided in the budget for the
decreeholders. In reply, the appellant contended that in view of the order
of the High Court by which he was appointed Receiver and which deter-
mined the priority of payment ‘‘ no provision can be made in the budget
for any payment of the decree for rent and cess other than those covered
by the said appeals, and alse of the rent and cess as they accrue due out
of the estate realisations because all the loans raised or advanced by the
Receiver for the estate except those sanctioned by the Hon’ble High Court
by the consent order made on 9.4.34 are first charge on the estate and
on the realisations, and the Receiver is entitled first to recoup them.””

It is not disputed that the appellant has raised considerable sums and
paid the decretal amounts for rent which he undertook to pay by the order
of the 23rd December, 1032, and that he has lent to the estate large sums
for conducting the appeals and for other expenses. The correctness of the
three amounts mentioned above has not been questioned for the purposes
of this appeal. Having regard to the specific terms of the order of the
High Court dated gth December, 1934 (sizpra), which stated inter alia that
the charges thercby sanctioned shall be ‘‘ subject to the condition that the
plaintiff’s (Banaili Raj’s) other decree or decrees for rent and cesses as
they accrue shall have priority over the charges hereby sanctioned,”
the appellant does not claim priority with respect to the suin of Rs.66,832
raised by him under that order, nor do the respondents dispute that the
appellant is entitled to claim priority with respect to the sum of Rs.1,20,000
which he has paid under the order of the High Court dated 23.12.32
(supra) in view of para. 11 of the order. So, the question for decision in
these appeals reduces itself to this, viz., is the appellant entitled to claim-
a prior right to recoup himself from the collections of the estate the sum
of Rs.1,32,478 advanced or raised by him before paying the subsequent
deeretal amounts and dues to the Banaili Raj?

The Subordinate Judge held that he was not entitled to claim
priority as in his view the prority fixed by the order of the
23rd December, 1932, should be limited to the extent of the loan then
sanctioned. He stated that '* it could never have been under con-
templation that the decree holders were to postpone all their subsequent
dues till the Recetver recouped himself for other loans raised subsequently.”
In support of his conclusion, he also relied on the opinion expressed by
the High Court in its order refusing to discharge the Receiver dated
26th August, 1930 (supra). Accordingly, he directed that the appellant
should set down equal amounts towards repayment of his first loan and
the payment of the subsequent decretal and non-decretal dues of the
decrce holders in all subsequent budgets, and in the budget under
discussion the sum of Rs.5,000 payable to the decree holders should be
altered to Rs.48,547-6-1, 'the amount of the first new rent decree under
execution. With these and certain other minor amendments the budget
was passed. These amendments were not discussed before the Board as
what was questioned was only the fundamental principle respecting priority
en which his budget was framed by the Receiver. The order of the
Subordinate Judge was confirmed by the High Court in a short order.

The law is well settled that ** a Receiver over leaschold is bound in
the first place, out of the sub-rents, to discharge the head-rent and out-
goings payable to a lessor for which the person whose estate iz being
deait with by the Court is liable to the lessor. . . . The sub-rents should
be, in the first plaee, appropriated to the payment of the head-rent
(see Kerr on Receivers (1935), 1oth edition, page 246). The primary doty
of & Receiver over a leasehold is no doubt to discharge the head-rent out of
the sub-rents, bug it is clear that the parties concerned may by consent ordey
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obtained from the Court modify the legal responsibility thus thrown ou a
Receiver. This position is not disputed. In the present case it is con-
tended by Mr. Rewcastle for the appellant that the order of the Iigh
Court by wiiich he was appointed Receiver justifies his claim for priority
in respect of the sum in question, and that the Subordinate Judge's con-
struction of the order is erroneous. Their Lordships have to consider
whether this argument can be accepted.

The priority claimed by the appellant is based on his reading of para-
graphs 4, 5 and 11 of the consent order of-the 23rd December, 1932.
Paragraph 4 authorises him to raise loans for paying off the decretal
amounts referred to in paragraph 2 of the order. Then comes paragraph 5
which contains a very important provision. It says that *‘ the Receiver
do continue as such Receiver until the sums advanced by him or raised
by him as loans as aforesaid or under any other order or orders of Court
are paid.”” The paragraph refers to two classes of loans, viz. (1) sums
advanced by the Receiver or raised by him as loans, as aforesaid, i.e.,
as mentioned in clauses 2 and 4 of the order which obviously refer to the
surn of Rs.1,20,000, the decretal debt, and (2) sums advanced by him or
raised by him as loans under any other order or orders of Courts, i.e.,
order or orders of Courts other than the order which authorised him to
raise the sum of Rs.1,20,000. The reference in the second part of the
paragraph is not to any specific loan as in the first part of it, but generally
to the loans which the Receiver may raise under any other order or
orders of Courts. The paragraph also says that the Receiver is to
continue as Receiver till the loans thus raised are paid. The next
paragraph to be considered is paragraph 1x. This paragraph fixes priority
and is the most important provision of the order which governs the decision
in the present case. It says that ‘‘ the amounts advanced by the Receiver
or raised by him as loans will be a first charge on the estate and on the
realisations.”” The operation of this paragraph is not restricted to any
specific amount or loan. but it refers generally to all amounts advanced
or rajsed by the Receiver as loans. It is argued by Mr. Rewcastle that
read in conjunction with paragraph 5, this paragraph confers on the
appellant priority over the Raj's claim for head-rent not only with respect
to the sum which he is authofised to raise under paragraph 4 to pay the
decretal debt, but also with respect to sums advanced by him or raised
by him as loans ‘‘ under any other order or orders of Court.””. It is not
disputed that the sum in’'question had been raised by orders of Courts.
In their Lordships’ view, this argument is sound and must be accepted.
Read in the manner in which their Lordships think that paragraphs 3
and 11 should be read, there cannot be any doubt that the appellant is
cntitied to claim priority with respect to the sum of Rs.1,32,478—
admittedly raised by orders of Court. Their Lordships are unable to find
any sufficient ground for restricting the operation of paragraph 11 to the
sum of Rs.1,20,000—as the Subordinate Judge has done-—when the words
of this paragraph are wide enough to cover the sums advanced by the
Receiver or raised by him as loans, referable to the latter part of para-
graph 5. By the consent order to which the respondents 1 to g were
parties, they must be held to have waived with respect to ‘the claim now
made by the Receiver the priority which their claim for head-rent would
ordinarily have in law, over the collections and other realisations from
the Hendwe Estate. Though the subsequent order dated 9.4.34 cannot
be relied on as an aid in eonstruing the prior order of the 23rd December,
1932, it may be noted, as shown by that order, that when the respondents
desired that their dues should have priority over certain charges claimed by
the Receiver they took care to obtain a declaration of such priority from
the Court. It is to be regretted that the ‘‘ orders of Court >’ under which
the amount in question were raised are not before the Board. Though the
meaning of paragraphs 5 and 11 of the order of the 23rd December, 1932,
read together is clear enough, their Lordships think that those specific
orders by virtue of which the amount in question was raised should have
been made a-part of the record as having a direct bearing on the question.
However, their Lordships must decide the case on the materials placed
before them.
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In support of their conclusion the Courts in India have relied on the
observation made by Madan J. in his order setting aside the order of the
Subordinate Judge recommending the dismissal of the appellant, con-
curred in by Mchammed Noor J., that the Receiver is entitled to recoup
the balance of debt only after meeting the subsequent decrees and dues
of the Raj which were stated to be the next claim after the Receiver had
recouped himself for the amounts paid by him in satisfaction of the
previous decrees obtained by the Raj. This opinion miscalled a
‘‘ direction "’ by the Subordinate Judge was but a mere observation made
by the learned Judges of the High Court in passing, in a matter not directly
connected with any question of priority of payment. The point now under
consideration did not arise for decision in that order, the sole question in
which was whether the Subordinate Judge’s recommendation of the
dismissal of the appellant should or should not be accepted. In the circum-
stances the observation referred to is not helpful in construing the order of
the 23rd December, 1932.

Their Lordships have not failed to notice that the grant of priority to
the claims made by the Receiver would mean a postponement to that
extent of the payment of the subsequent dues of the Raj; but the estate
was heavily indebted when the Receiver was appointed to administer
it, he has been able to pay considerable amounts due to the Raj, and what
is more important, the sum in question was admittedy raised by orders of
Courts made presumably with full knowledge of all the relevant circum-
stances.

For the above reasons, their Lordships will humbly advise His Majesty
that the orders of the Courts in India should be set aside; that it should be
declared that the appellant as Receiver is entitled to the same priority with
respect to the loans comprised in the sum of Rs.1,32,478 mentioned in the
judgment, as in respect to those comprised in the sum of Rs.1,20,000
covered by the undertaking contained in the consent order of the 23rd
December, 1932; and that the case should be remitted to the Subordinate
Judge to pass fresh orders on the budget for the year 1345F. submitted
to him by the Receiver. The appellant will get his costs before the Board.
The parties will bear their own costs in the Courts in India.
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