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No, 1

Reasons for judg-
ment of Board of

Rallway Commiss~
ioners re C,N,R.

& C,P.R,at sl vs

Canada Steamship

Lines et al

26th April 1940

(A) Wardrope A.C.C
(concurred in by
Stoneman and
MacPherson CC, )

2.

Board of Trade, Montreal Board of Trade, Canadian
Manufacturers! Ass'n, Johnson & Johnson Ltd.,, and
Bauer & Black Ltd. The provisions of the Boardts
General Order No. 581 were complied with so far as
concerns notice in the Canada Gazette forwarding
coples of the agreement to interested parties,etc,

The purpose of the agreement is to enable rail
carriers to meet competition of highway transport,
The shipper undertakes to ship by rail not less
than 85% of the aggregate volume forwarded by him
of the described traffic within the area specified,
The object sought by the applicants in establish-
ing thils agreed charge cannot, they -allege, be
attained by the publication of a specilal or com-

‘petitive tariff, because such a tariff would give
no adequate assurance that the traffic would -move

by rail, and would permit other persons to obtein
the henefit of the lower rate without any obliga-
tlion to ship their products by rail, such as 1is
provided for by the agreement. The rallways assert
that, notwithstanding that they had established
within the territory in question 'reduced truck com-
petitive rates under a pick-up and delivery arrange-
ment, they were and are losing, or are 1in the
immediate prospect of losing practically the entire
business of the shippers parties to the agreement
for the reason that said rates were not low enough
to meet those in effect via the competing form of
transport, It 1s stated that in negotiations with
the shippers concerning rates necessary to permit
rail shipment, the figures suggested by shippers
as fair and reasonable for an agreed charge were
found to be somewhat higher than the truck rates,
With regard to the figure of 85% of the aggregate
volume of traffic, the shippes, owing to the fact
that they estimate 15% of the entire traffic would
move by boat, have not offered the rail carriers
the entireé traffic but have reserved thet portion
for boat service,

Under the provisions of s, 35(5) of the Trans-~
port Act 1938 (Can.)}, c.55, the Canada Steamship
Lines Ltd,, gave notice of obgectlon to approval

of this agreed charge by the Board in the form and-

under the conditions thereof. Counsel for this
company opposed any limitation being placed on the
quantity of traffic any 'shipper may deliver to water
carriers operating under the Transport Act. He
alleged the agreement 1s unjustly discriminatory,
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belng an attempt to limit or divert from one form
of regulated carrier to another type of regulated
carrier a substantial volume of traffic, and con=
tended that Part V of the Act was not intended as
a medium whereby one type of carrier subject to
the Board's jurisdiction may contract traffic away
from another type of carrier also subject to the
Board!s jurisdiction, but was designed to allow all
carrlers subject to the Act to contract for traf=
fic in competition with unregulated forms of trans-
port, He pointed out that the agreement fails to
disclose that 15% of the shipperts traffic 1s re-
served for the water carrlers, so that the raill
carriers may compete for 100% of +the shipper!s
traffic, In other words, the 15% not covered by
the agreement may be competed for by railways,water
carriers and trucks., I do not see how an agreement
between rail carriers and shippers could expressly
embody conditions relating to the carriage of traf-
fic by a carrier not a party thereto. In written
submissions filed with the Bosrd by Johnson &
Johnson Ltd, (the other two companies are wholly-
owned subsidiaries’), they advise that they propose

-shipping 15% of their total traffic in the Province

of Quebec and Onterio by Canada Steamship  Lines,
reserving the right, however, to use othen means of
transportion should the steamship methods or service
be unsatisfactory at any time. They say that under
present competition in buslness, especially when
meeting opposition which 1s located in another city,
such as Toronto, 1t 1s essential that quick delivery
of shipments be made because competing firms can
make delivery the same day as orders are placed, By
rall they can load at Montreal shipments for Toronto
on one day, and they are delivered the mnext day,
whereas, when forwarded by Canada Steamship Lines,
delilvery would be the third day following date of
shipment. They state "this is a very important
point which should not be overlooked and affects
any possibility of the Canada Steamship Lines in-
creasing their business with us irrespective of
whether or not their rates are lower,"

It is. noted from figures which were filed that
of the total traffic of these shippers for the
years 1938 and 1939 within the territory  covered
by the agreed charge, the amount csrried by “Canada
Steamship Lines was less than 15% of the total
traffic in these two years during which, of course,
there was no agreed charge.

No, 1
Reasons for judg~
ment of Board of
Red Iwey Commiss-
ioners re C,N.R., "™
& C,P.R, ot al vs
Canada Steamship
ILines et al

26th April 1940

(&) Wardrope A,C,C.
(concurred in by
Stoneman and
MacPherson CC, )



No, 1
Reasons -for judg-
ment of Board of
Railway Commiss-
ioners re C.N,R.
& C4,P,R, et al vs
Canada Steamship
Iines et al

26th April 1940

(A) Wardrope 4.C.G,
(concurred in by
Stonemen. and
MacPherson CC, )

4,

Counsel for the’ rall ocarriers and (Canada
Steamship Tines referred to various sections of the
Transport Act; advanced thelr opinions as to the
Interpretations which should be placed thereon; and
outlined general principles which they urged should
be followed by the Board in the administration of
the Act. Counsel for Canada Steamship Lines direct-
ed his arguments principally’ to. the proposition
that in no case should the Board approve ah agreed
charge where a competing regulated carrier objects
on the ground that it is not a party to the agree-
ment, and has not consented thereto. Stress was
laid on s=s., (2) of s. 3 of the Transport Act, and
1t was strongly urged that approval of this agreed

‘charge would conflict with the intent of this sub-

section.,

The Act provides that in certain cases the
Board shall not approve an agreed charge mmless the
competing carriers by rail join in meking the agreed
charge, but there is no corresponding provision in
respect to other competing regulated carrlers, 1In
my opinion, the inference is plain that the Act con-
templates that the Board may approve an agreed
charge even 1f 8 competing regulated earrier(other

- than a earrier by rail) does not join in the agreed
- charge, has had no opportunity of becoming a party

to it, and has not consented to it,

‘ It has been suggested on the -part of the ap-
plicants that on an application for approval of an
agreed charge the Board is precluded from consider-
ing as relevant anything which does not  have a
direct bearing on the points which the . Beoard is
specifically required to consider in s . 35 of the
Transport Act and that,consequently, the effect of
the agreed charge on-the business of the Canada

"Steamship Iines was not relevant.,

I am of opinion that the interpretation sug=-
gested 1is entirely too restricted and narrow, Sub-
seoction (13) of s, 35 of the Transport Act sayss—
"On an application under this section, the Board
shall have regard to all considerations which appear
to it to be relevant .... % '

_However, I am of opinion that consideration
of this application neither involves nor necess-
itates any pronouncement of general prineciples, Apart
from the specific requirements of .35, the wording
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of s-s, 13 ‘thereof suggests such flexibility that
each application must be determined on 1its merits
and 1n the light of the circumstances and condit~
ions surrounding it.

On the record before us, the Canada Steamship
Lines have not, in my opinion, shown that they would
be affected very seriously, if at all, by the ap=-
proval of this agreed charge, Having 1in mind the
object of the agreed charge, I do not Dbelieve our
approval thereof should be’'denied and the rail car-
rlers prevented from securing the carriage of traf-
fic, which will enhance thelr net revenue, because
of some possible detrimental effect upon a regulat-
ed carrier not a party to the agreement, I am of
the opinion that the obJect to be secured Dby the
making of the agreement in question eannot, having
regard to all the cilrcumstances, adequately be se-
cured by means of a special or competitive tariff
of tolls under the Railway Act or the Transport Act.
The agreed charge will be approved for the period
of one year from September 1, 1939. If application
for approval of another agreed charge between the
same parties 1s again made on or before the expir-
ation of this time, the Canada Steamship Lines will
be in a position to give notice of objection and
be heard,

At the hearing 1n Ottawa on November 23,1939,
the carriers.and shippers advised the Board of their
agreement to add the Wabash Railway Co., a8 a par=-
ticipating carrier, and to amend the term "tollet
preparations" in sections "¢" and "E"of the agree=-
ment to read "toillet preparations (except perfumes
and toilet waters)." Johnson & Johnson Ltd,, in
written submission also advised that, due to the
number of articles they ship, it was understood be-
tween them and the rallways that facial cleansing
tlssues, handkerchiefs, neck strips and ssanitary
belts were included in the agreement,but, 1n order
that there mlight be no misunderstanding asked thet
they be specifically nemed. The reilways consent.
When printing the agreed charge tariff, these amend-
ments may be made therein.

The Northwest Steamships Ltd., filed a brief
written submission recording their opposition to
this agreed charge, but nothing is containéd there-
in that was not advanced by counsel for the Canada
Steamshilp Lines, The Northwest Steamships did not

No, 1
Reasons for judg-
ment of Board of
Reilwey Commiss-
ioners re C,N,R,
& C,P,R, et al vs
Canadea Steamship
Lines et al

26th April 1940

(A) Wardrope A,C,C
(concurred in by
Stoneman and
MecPherson CC, )
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ILines et al

26th April 1940

(A) Wardrope A.C.C.
(concurred in by
Stoneman and
MacPherson CC, )

6.

allege that they would be detrimentally affected by
the approval of this sgreed charge.

“ The representatives of the Canadian Manufac-
turers Ass!n and the Toronto and Montreal Boards of
Trade. made no representations to the Board in this
matter,

Smith & Nephew Ltd,.,, Montreal, applied, under
S, 35(6) of the Aet, to have the Board fix a charge
for the transport of thelr traffic by rail, They
desire the charge to be the same,applicable on the
same commodlties, and within the same territory as
the agreed charge. Inasmuch as they are shipplng
the same goods under substantially similar cilrcum-

‘stances and over the same carriers to the same des-

tinations as Johnson & Johnson-Ltd., et al, unless
a similar charge 1s flxed for them, it 1s alleged

~they will be unjustly discriminated against, So

far as the Canada Stesmshlp Lines are concerned,
they carried none of this firmts traffic during
1939, and only 340 pounds in 1938. Our order willl
grant this-application, subject to the same terms
and conditions as the agreed .charge. The railways
stated they had no objection to this action.

The J.,B, Williams Co,made similer .application
in respect of their traffie from Montreal, but there
1s a question concerning the ltems embraced under
the term "tollet prepsrations" which remsins un-
settled, so that thls application will be dealt

with later. It may be stated that thils company's

shipments via Canada Steamshlp Lines amounted to
47,400 pounds 1n 1938 and 1,240 pounds in 1939.

Sectlon 35(6) of the Act provides, 1n effect,
that any shipper who conslders that his business
will be unjustly discriminated against if an agreed

.charge 1s approved, may apply -to the Board for a

charge to be fixed for the ftransport of hils goods
(being the same goods as or .similar goods to and
being offered for carriage under substantially siml-
lar circumstances and conditlons as the goods to
which the agreed charge relates) by the same carrier,
and, 1f the Board 1s satisfied that the Dbusiness
of the shipper will be so unjustly dlscriminated
against, it may fix a charge to be made by such

carrier for the transport of such goods.

Bauer & Black Ltd,, John A. Huston Co. Ltd.,
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Rlchard Hudnut Ltd., and J. Stevens & Son Co.Ltd,,

all of Toronto, Ont,, made written submissions re-

questing that the Board fix a charge for the trans-
port of their goods, similar to the goods of Johnson
& Johnson Ltd., et al, from Toronto to the same
territory as covered by agreed charge No. 5. The
applications of Richard Hudnut Ltd.,and J, Stevens
& Son Co, Ltd,, were subsequently withdrawn, In=-
asmuch as from Montreal the traffic may be moved
by highway transport at rates somewhat lower than
those covered by the agreed cherge, 1t is. difficult
to see wherein the agreed charge, 1n itself,creates

any rate situation placing the Toronto shipper at.

any disadvantage that has not heretofore existed
actually or potentially. Again, in the area in

which the Toronto shipper does most of his busi-
ness, his freight rates are, and would be, under
the agrsed charge from Montreal very appreciably

lower than the rates pald by the Montreal shipper.
This 1s due to the disadvantage of geographical
location of the Montreal shilpper in respect to a
large area beginning at some polnt east of Toronto
and extending throughout the balance of the terri-
tory covered by the agreed charge. In Praser
Valley-3urrey Farmers! Co=operative Assin et al v.
C'PnRo & CgN,R:’ 4:5 ConC. 97 at p.llOz the Board
stated: T :

"tone criterion of unjust discrimlnation is
whether the district alleged to be discriminsted in
favour of has profited at the expense of the local-
1ty against which 1t is alleged the discrimination
has taken place,!

"Woegenast v. G.T.R., 8 C.R.C., 42 at p, 45.

"moronto & Brampton v. G.T.R., & C,P.R., 11
CQRQCQ 370 at Pe. 375.

"yMassiah v. C.PsR., 18 C.R.C. 358."

Y1 Tn Ontario Paper Co. Vv G.TR., 24 C.R.C.177
no evidence was submitted that any rate advantage
possessed by any competitor had rendered 1t more
difficult for the applicant company to do business,

and the allegation of unjust discriminatiesx was
held to be unfounded.
“i1fvidence is required as to how . rates com~

plained of react to the detriment of the applicant.!

No,-'1
Reasons for judg-
ment of Board of
Railway Commiss~
ioners re C,N.R,
& C.P.R, gt al vs
Canadea; Steamship
Lines ot al

26th April 1940

{A) Wardrope 4.C.C.
(concurred in by
Stoneman and
MacPherson CC, )
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ment of Board of
Railway Commiss-
ioners re C,N.R.
& C.P.R,et al vs
Canada Steamship
Lines et al

26th April 1940

(A) Wardrope A,C.C.

(concurred in by
Stonemen and
Ma.cPherson CC, )

.1‘8'

"Zwicker & Co, v. C.N.R,, 12 Board!s 0, & J.
at pp. 152 and 153.

"1The ultimate test of discrimination 1is to
be found not in difference of rates but In the
question whether as a result of this difference an
Injury 1s worked to an Individual or locality. One
test of thils 1s whether the locality alleged to be
favoured actuslly gets into a common merket on a
lower rate, The rate pald rather than the distance
travellgd is important. Re Telegraph Tolls, 20
C.R'C. 3.'

"In Plunkett & Savage v. Express Traffic Assm,
28 C.R.C. 402 at p. 407, 1t 1s stated:

"tone criterion of unjust discrimlnation is
whether the district or individual alleged to be
discriminated in favour of has profited at the ex-
pense of thé locallity against which it is alleged
the discrimination has taken place. Where no evi-
dence was submitted that any rate advantage possess-
ed by a competitor had rendered 1t more difficult
for the applicant company to do business, the al-

"legation of unjust discrimination was held to be

unfounded, !
177 M

Ontario Paper Co. v. G.T.R.,24 C.R.C.

I do not conslder that what was placed before
us in these submissions justifies our directing the
fixing of a charge for the traffic of these ship-
pers from Toronto.

Re Agreed Charge No. 6.

This application was heard at sittings of the
Board in Ottawa on February 8, 1940, along with
agreed charge No. 5, end the record wasmade common
to both applications. The provisions of the Boeard's
General Order No. 581 were complled with so far as
concerns notice in the Canada Gazette forwarding

‘coples of the agreement to interested parties,etec.

The purpose of the agreement.is to enable the
rail carrlers to meet competition of highway trans-
port, The shipper undertakes to ship by rail not
less than 95% of the aggregate volume forwarded by
him of the described traffic within the area specil=-
fied, the remaining 5% belng reserved to cover
emergency shipments and short heul highway transport.
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It was alleged that the object to be
the making of the agreement cannot adequately be
secured by the publication of special or competi-
tive tariffs under which the railways would have no

secured by

assurance that the traffic would move by rail, The

railways also stated that although they had pub-
lished truck competltive rates under a pick-up and
delivery arrangement, these were not low enough to
meet those via the competing form of transport,and
the railwsys were, and are, losing practically the
entire business of the shipper. The figures deter-
mined as fair for an agreed charge are stated to
be the same as, or somewhat higher than, the truck
retes, ’

The Canada Steamship Lines gave notice of ob-
jection to approval of this agreed charge by the
Board., Their position with respect thereto is the
same as already outlined herein in connection with
agreed charge No, 5, and, consequently, need not
be repeated, While Niagara Falls is not, in it-
self, a water port of call for Canada Steamship
Lines, they handle traffic originating at and des=-
tined to that point through cartage absorption over
their docks at St. Catharines or Thorold., They
will, do doubt, lose some traffic which they have
heretofore carried for this shipper. The situation
is, however, on the record before us, that the rall-
ways are losing practically the entire business of
this shipper because thelr rates are not low enough
to meet those via the unregulated form of trans-
port. By means of this agreement, they will obtain
the carriage of the traffic at rates which will in-
crease thelr net revenue. T am of opinion that
the object to be secured by the making of the agree-
ment in question cannot, having regard to all the
circumstances, adequately be secured by means of a
special or competitive tariff of tolls under the
Raillway Act or the Transport Act. I do not con=-
sider approval should be denied and the rail car-
riers prohibited from securing the carriage of
such traffic.

The agreement will be approved for a period
of one yesr from March 8, 1940.

STONEMAN, and MACPHERSOQON CC., concurred.

No. 1
Reasons for Judg-
ment of Board of.
Reilwey Commiss-
ioners re C,N.R.
& C,P,R.et al vs
Canada Steamship
Lines et al

26th April 1940

(&) Wars rope A.C.C.
(concurred in by
Stoneman and
MacPherson CC, )
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26th April 1940

(B) Garceau D,G,C.
(concurred in by
Stone’C.)

10.

Re Agreed Charge No., 5

(B) GARCEAU D.C.C.t= I am in agreement with
the conclusions of the judgments rendered by thé
Assistant Chief Commissioner, Re Agreed Charge No.
5, supra, but I would dismiss the objections of
the Canada Steamship Lines, summarized by Mr .
Hansard, counsel, viz,:

"Either this Board in thé exercise of the alw=
most unlimited discretion given to 1t (s=-s. (2) of
8, 3) should look at an agreed charge of this kind
and say, that has got one of those percentage pro=
vwisions in it by which one regulated carrier, or a
class, 1s going to narrow the field for the others,
We do not think that should be done, We think that
elther those other regulated carrilers should have
been given an oOpportunity to become parties to that
agreement = not to participate in it after it 1is
an accomplished fact, but parties to it = or that
agreement should before 1t can be approved, be so
worded that it 1s not an undertaking by a shipper
to ship all or a portion of his goods by one class
of regulated carrier, but that it 1s an undertak-
ing by the shipper to ship all or some portion of
his goods by regulated carriers - "

not because injury is not proven, as stated in the
judgments, but because they are irrelevant and not
pertinent in law,.

With due deference for a dlfferent opinion, I
submits

Part V of the Transport Act is a special act,
self=contained, governing agreed charges,from A to

-=Z, to the exclusion of the provisions of the Rail-
~WAY Act or of the other parts of the Transport Act,

except those sections, 1, 2, 3(1), which have re-
ference only to the name of -the Act and definitionms.

Section 35 reads:

"Notwithstanding anything in the Raillway Act
or in this Act, a carrier may make such charge or
charges for the transport of the goods of any ship-
per or for the transport of any part of his goods
ag mAy be agreed between the carrier and that ship-
per: Provided that any.such agreed charge shall
require the approval of the Board, and the Board
shall not approve such charge if, in its opinion,
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the object to be secured by the making of the agreec=
ment can, having regard to 211 the circumstances,
adequately be secured by means of a specisl or com=
petitive tariff of tolls under the Railway Act or
this Acts and provided further that when the trans-
port is by rail from or to & competitive polnt or
between competitive points on the lines of two or
more carriers by rail, the Board shall not approve
an agreed charge unless the competing carriers by
rail join in making the agreed charge,"

The above provisions repudiate formally the
above mentioned contentions of the Canada Steam-
ship Lines and give to any and all individuval reg-
ulated carriers the absolute right to secure all
or part of the traffic of any shipper by means of
an agreed chsrge when such object cannot be ade-
quately secured by means of a competitive or special
tariff of tolls under the Rallway or the Transport
Acts,

In other words, an unrestricted competition is
permitted to any carrier against any or all other
carriers, with the sole exception that when the
transport 1s by rail, competing rail cerrilers must

Jjoin in maeking the agreed charge.

The applicants are rail carriers, they have
301ned in making the agreed charge.

By the very provisions of the above legsl en=-
actment, they have the right to secure part or all
of the traffic of any shipper, from any other car-
rier, If they have such a right, it follows neces-
sarily that the other- carriers cannot expect the
protection of the Board agalinst any consequence of
the pursulit or exercise of this lawful right, ox=-
cept in the circumstances mentioned in :the Act.
Section 36 1is thelr only protection against un=-
limited competition, and it reads:

"Upon complaint to the Minister by any repre-
sentetive body of carriers which,in the opinion of
the Minister, is properly representative of theé
interests of persons engaged in the kind of busi=-
ness (transport by water, rail or air, as the case
may be) represented by such body that any existing
agreed charge places such kind of business at an
undue or unfair disadvantage, the Minister may, if
satisfied that in the national interest the complaint

No. 1
Reasons for Judg-
ment of Board of
Redi lway Commiss-
ioners re C.N.R,
& C,P.R. et al vs
Canade Steamship
Lines et al

26th April 1940

(B) Garceau D.C.C.
(concurred in by
Stone C. )
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(B) Garceau D.C.C.
(concurred in by
Stone C.)

12,

should be investigated, refer such complaint to the
Board for Investigation and if the Board aftér hear-
ing finds that the effect of such agreed charge
upon such kind of business 1s undesirable in the
national interest the Board may meke an order vary-
ing or cancelling the agreed charge complained of
or may make such other order as in the circumstances
it deems proper."

‘The above provisions are the logical conse-
quence of s, 35, confirm the above interpretation,
thet problematical or possible disadvantage to a
carrler, except as provided for the railways, is
not & reason against the sapproval of an agreed
charge; for,-the protection 1is gilven to the carrier
only when the existing agreed charge has injurious-
1y affected its traffic to the extent that such
Injury would react against national interest.

The Board, which has no Immediate jurisdiction
to hear a complaint against an existing agreed
charge, on account of undue and wunfair disadvant-
age, even when such dilsadvantage i1s so 1injurious
as- to react agalnst national interest, cennot assume
that 1t has the jurisdiction to hear such a com=-
plaint when the Injury 1s only =@ possibility, and
1t 1s until the approval of the charge 1s granted
and has been in operation,

I submit, with due deference for a different
opinion that the judicial discretion given to the
Board by s. 35(13) must be found within +the four
corners of the Act or as a necessary Implication
from 1ts provisions, but cannot exist when the con-
trary is formally enacted or necessarily implied

‘as in this instance.

‘The reason given in thé judgments forjdenying

‘to the Canada SteamShip Lines the right to be a

party to the agreement = because there 1s no such
provision granting thils right - also applies to
their supposed right to complain of injury to their
traffic, The Act has no provisions granting either

right,
Re Agreed Charge No. 6

I also concur in the conclusions of the judg-

.ments, Re Agreed Charge No. 6,provided the follow-

ing words, on p, 194, are deleted, viz .2
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"While Niagara Falls is not, in itself, a water
port of call for Canada Steamship Lines, they handle
traffic orlginating at and destined to that point
through cartage absorption over their docks at St.
Catharines or Thorold. They will, no doubt, lose
some traffic which they have heretofore carried for
this shipper. The situation is, however, on the
record before us, that the railways are losing prac-
tically the entire business of this shipper because
their rates are not low enough to meet those via
the unregulated form of transport. By meansof
thls agreement, they will obtain the carriage of
the traffic at rates which will increase their net
revenue. I am of the opinion that the object *to
be secured by the making of the agreement in yues-
tion cannot having regard to all the circumstances,
adequately be secured by means of a gpecial or
competitive tariff of tolls under the Rallway Act
or the Transport Act, I do not consider approval
should be denied and the rail carriers prohibited
from securing the carriage of such traffic."

The last paragraph would then read as follows:

"The Canada Steamship Lines gave notice of
objection to approval of this agreed charge by the
Board, Their position with respect thereto is the
same as already outlined herein in connection with
agreed charge No, 5, and, consequently,need not be
repeated.

"The agreement will be approved for a period
of one year from March 8, 1940."

STONE C., concurred,

No. 1},
Reasons for judg-
nent of Board of
Railway Commiss~
ioners re C.N.R.
& C.,P.R. ot al vs
Cangda Steamship
Lines et al

26th April 1940
(B) Garceau D,C,C,

(concurred in by
Stone C,)
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No. 2

REASONS for JUDGMENT of BOARD of TRANSPORT
COMMISSIONERS re Canadian Freight Assocla-
tlon v, Canada Steamship Lines et al
(Files 40994.11 and 40994 12)

(A) CROSS (¢,.C.: These are separate applica-
tions under Part V, s.35 of the Transport Act,1938
(can.), c.53, by the Canadian Frelght Association
representing the respective railway companies speci-
fied above, for approval of the sauiAgreaiCharges
The applications were heard together in Ottawa.
Both applications were opposed by Canada Steamship
Lines Ltd.,, and Northern Navigation Co. Ltd., 1its
wholly=-owned subsidiary, herein sometimes desaribed
as Canada Steamship Lines; and by Northwest Steam-
ships Ltd. The grounds of objection and the ques-
tions Iinvolved in the two cases are simllar in many
respects and to that extent may be considered to=-
gether, e

Reference to Johnson & Johnson Ltd., herein
includes also Chlcopee Mfg. Corp. and Personal Pro-
ducts Ltd.

Both agreements apply to certaln described
commodities in packeges, carlosds, handled by, for,

.or In connection with, the bu31ness of the shipper

to Calgary, Alte,, Edmonton, Alta., Regina, Sask.,
Saskatoon, Sask,, and Winnipeg, Man, '

The Johnson & Johnson agreement applies to
shipments from Montreal, Que., of sanltary belts,
napkins, pads and towels as a carload unit with a
minimum carload weight of 15,000 pounds and also
applies to those commodities in mixed carloads,mini-
mum carload weight 15,000 pounds,with paper faclal
cleansing tissues, handkerchlefs and neckstrips.
With the mixed carloads, up to 20% of +the total
welght of the contents of the car, or of the mini-
mum carload-weight, may consist of advertising matter;
bandages, surgical; cellulose absorbent; cheesew-
cloth, cut or uncut; cotton, absorbent; dressings,
surgical; plaster, adhesive- tollet preparations
(except cosmetics, perfumes and toilet waters). The
rates to be -charged for either of the foregolng
carloads are the current 3rd Class alle-rail rates.
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'The Canadian Cellucotton Products Co.Ltd. agres-
ment applies from Nlagasra Falls, Ont.,and is some-
what different than that applicable for Johnson &
Johnson Ltd. It provides for rates equivalent to
the 4th Class all-~rail rates on paper facial cleans-~
ing tissues, handkerchiefs and neckstrips with a
carload minimum of 20,000 pounds,which commodities
and rates are the present classification basis, In
effect, therefore, as to these commodities the in~
corporation thereof into the -Agreed Charge 1s a
continuation of existing rates without any change.
The agreement also provides the equivalent of 3rd
Class rates on sanitary belts, napkins, pads and
toweis with a carload minimum of 15,000pounds when
shipped as a carload unit. Provision is also made
for mixed carloads 2t the equivalent of the 3rd
Class rates, carload minimum 15,000 pounds, for
paper facial cleansing tissues, handkerchiefs and
neckstrips; sanitary belts, napkins, pads and towels,
and moy include not more than 20% of +the  total
weight of the contents of the mixed carload, or of
1ts minimum weight, of advertising matter; disin~
fectants, other than medicinal; tablets,medicinal.

Each agreement also sets out the conditions
attaching to the agreed charge. These conditions
are similar and smong other things provide that the
shipper agrees to deliver or cause to be delivered
to the railway for carriage between Montreal,in the
cnse of the Johnson & Johnson agreement, and Niagare
Falls, in the case of the Canadian Cellucotton Pro-
ducts Co, Ltd. agreement, and the other stations
specified the said traffic however directed ar con=-
signed; and not to ship or permit or cause t0 be
carried any part of the saild traffic by any other
means of transportation whatsoever; the agreement
to become effective on such date as may be approve
ed by the Board and continue until terminated by
either party by a three months! notice in writing,
effective at the end of one year from the said ap-
proval or at any time thereafter; provided that
should the Board!s approval thereof be restricted
as to time, the period so specified (being not less
than one year from the date of approval) shall be
deemed to be the term of the agreement.

Section 35 of the Transport Act, 1938, not=~
withstanding anything in the Railway Act, or in
that Act, authorizes a carrier (which includes a
railway) to make such charge or charges for the

No., 2
Reasons for Judg-
ment of Board of
Trensport Com-
missioners re
Canadian Freights
Assoclation vs
Canada Steamship
Lines

6th January 1942

(A) Cross C.C,
(concurred in by

‘Wardrope A.C.C, &

MacPherson C. )
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transport of the goods of any shipper or

16,

for

the

transport of any part of his goods as may be agreed
between the carriler and the shipper,but the Agreed
Charge requires the approval of this BRoard.

Section 2(1)(d) of the Transport Act,1938,de~

fines "carrier" as follows: "tgarrier!

means

any

person engaged in the transport of goods or passen=

gers for hire or reward to whom this
and shall include any company which 1is
the Rallway Act,"

subj

The Act applies,'to the extent therein
vided, to persons engaged in the transport of goods
or passengers for hire ¢r reward by rail,water and

air.

Act applies,

ect to

pr o=

It is therefore apparent that not only a raile

way company, but a carrier, by water or ailr, as

well, is authorized, under the provisions
of the Transport Act, 1938, to make an Agreed Charge.

of 8.35

The Board 1s not permitted to approve an Agreed
Charge if, in its opinion, the object to be secured
by the makling of the agreement could,having regard
to all the circumstances, adequately be secured by
means of a speclal or competitive tariff of
under the Rallway Act or the Transport Act, 1938.

The Board is further not permitted to

tolls

approve an

Agreed Charge when the transport is by rail from

or to a competitive point on the line of

two or

more carriers by rail unless the competing carriers
by rail Joln in meking the Agreed Charge,and this
requirement has been fulfilled in the instant cases,
Subject to the prohibltions mentioned the Board is
left at large to approve or not to approve en Agreed
Charge, provided that, before coming to a conclus-

ion, it hears any objecting shipper who
that his business will be unjustly
against if the Agreed Charge 1s approved

by the carrier;

and any objectlng carrier, and has regard to

conslders
discriminated
and made

any objecting body of shippers;

all

considerations which appear to it to be relevant,
and, in particular, to the effect which the making

of the Agreed Charge 1s 1likely to have

revenue of the carrier and the business of
shipper by whom, or in whose interests objectlon 1s
made to approval being given.

on the net

any

~ The railways under the provisions of the Ralls
way Act had for many years been subject to r
regulation and control in respect to the carriage

strict
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of traffic, the tolls or rates to be charged for
such carrilage, equality of treatment of the. pubilic
as to carrilage, tolls and facilities, and 1in many
other ways; while, competing carriers by water,mot-
or vehlcles on highways and by air remained gener-
ally unregulated and free to meke such contracts as
they saw fit with a shipper to handle his shipments,
as to rates to be charged and otherwise, as might
be agreed upon between such cerrier and the shipper.

Section 35 of the Transport Act, 1938, gives
to the railways a privilege which they did not pre-
viously possess, that is the authority tomake such
charge or charges for the transport of all or any
part of the goods of any shipper as may be agreed
between the railway and the shipper, hence such
charges may be lower or different from the regular
tariff rate., The Act at the same time brought un-
der regulation of the Board transport by water and
alr, to the extent specifled 1n the Act, but in no
way applies to transport by motor vehicles on high-
ways or roads, It should be mentioned that Part
IT of the Transport Act, 1938, whlch deals with
transport by water does not apply to the transport
of "goods in bulk", laden or freighted in ships, as
defined by s,2(1)(e) of the Act, which comprise a
substantial portion of the traffic of meny water
carriers,

While the Leglslature has thus deprived a ship-
per of the right to complain of inequality of charge
or treatment under the provisions of the Railway
Act, or Part IV of the Transport Act, by reason of
an Agreed Charge made under Part V of the Transport
Act, 1938, 1t has conferred upon him, 1in addition
to the right to object to approval of the agrece=-
ment, the right to apply to the Board to fix a
charge in hls favour concurrently with the approval
of an Agreed Charge of which he complains;and also,
if he has not in this manner secured a charge in
his favour, and subsequently considers that his
business has been unjustly discriminated against as
the result of the making of the Agreed Chargs, the
right to apply to the Board at eny time to fix a
charge in his favowr; and also, after one year from
approval, where the Board has approved an Agreed
Charge without restriction. of time, to apply to the
Board for withdrawal of its approval,

In the present cases no shipper or representa-

" tive body of shippers has objected, nor has any

No, 2
Reasons for Judg-
ment of Board of
Transport Com-

mi ssioners re
Canadian Freights
Association vs.
Canada Steamship
Lines,

6th January 1942

(A) Cross C.C,
(concurred in by
Wardrope A.C,C.&
MacPherson C, )
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shipper applied to have a charge fixed for him,

The object to be secured by the making of each
of the agreements which we are asked to approve,
from the Interest of the shipper, as stated in the
material filed with the Board, and which accompanied
the applications, 1s as follows: "This agreement
was based on the desire of the shipper to have his
traffic handled by rail on an all year round charge,
in order to avoid storage of goods in anticipation
of Wlnter requirements, and rates as shown 1in the
agreement were necessary to accomplish this desire
on the part of the shipper."

And from the standpoint of the railways,as appears
from the evidence given by an officlal of one of
the railways at the hearing, to secure the carriage
of the traffic for 100% movement by rail;  to in-
crease the carloadings; reduce the number of cars
necessary to carry the traffic; to Increase the
revenue of the railway by carrying the traffic all-
rail and eliminating the water haul wilth the ex-
pected result that 1t would lead to an I1mprovement
of the net revenue of the rallway.

The applicants contend that the object to be
secured by the making of the agreements cannot ade-
quately be secured by the publication of special or
competitive tariffs of tolls conforming to the
provisions of the Railway Act, or the Transport Act,
1938, for the following reasons: (8) By the publi-
cation of a special or competitive tariff the rail-
ways would have no adequate assurance that the
traffic would move by rail, and, (b) The publica=-
tion of a specilal or competitive tariff would per-
mit other persons to obtain the benefit of the
lower rate without corresponding obligations to
ship by rail.

A witness called by Canada Steamshiplines ex-
plained that to territory like Winnipeg, Regina,
Saskatoon, Calgary, and Edmonton, while they had

through rates at the present time on a differential.

basis with the rail lines, they have no jolnt rates
via the Head of the Lakes (Fort William or Port
Arthur) with any division between the rail and water
line; they pay the full local rate from the Head
of the Lakes to these points in the West; Dbut on
the rail=-water~rail route in which they are in=-
terested there is an automatilc division of the

10

20

30

40



10

20

30

40

19.

rates between the rail and the water lines, The
same wltness, in referring to the rates provided
for in the Agreed Charges, stated that these rates
are considerably below the rates which are now in
effect via what he described to be the cheapest
form of transportation, namely, the water and rail
route; that there 1s no way in which Canada Steam-
ship Lines can meet the Agreed Charges rates by the
publication of a teriff unless they wanted to pay
someone a lot of money for the privilege of carry=-
ing the traffic, '

After consideration of all of +the evidence
placed before us, and following a study of the
matter, I am of the opinion that the object to be
secured by the making of each of the agreements can
be attained by a special or competitive tariff of
tolls under the Rallway Act or the Transport Act,
1938, in respect of 81l goods covered by the agree~
ments wlth the exception of the commodities des-
eribed as "Paper Facial Cleansing Tissues, Hand-
kerchiefs and Neck Strips" in the agreement for
Canadian Cellucotton Products Co, Ltd., for which a
minimum carload weight of 20,000 1lbs. is provided.
In the case of the exception, above noted, the pro-
vision in the agreement is that these commodities
will continue to pay the same rates ss are at pre-
sent published, namely 4th Class rates, but the
agreement has the effect of restricting the move-
ment to a1l rail routing at the all rail rates, The
shipper has agreed to give this traffic to the rail
carriers and deprive itself of the use of lower
rates by water; in a sense, therefore 1its agree-
ment lndicates a quld pro quo for concessions in
respect of the other commodities covered by the
agreement,

I am not impressed with the declared object of
the shippers that they wish to avoid storage of
goods in anticlpation of Winter requirements be -
cause I feel that to achleve the utmost benefit
from the agreements there is a necessity to in-
crease carload quantities and possibly incur great-
er storage costs than heretofore.

As to the object of the rall carriers - there
1s no question that they seek to deprive the water
carriers of participation in the handling of the
traffic.

No. 2
Reasons for judg-
ment of Board of
Transport Com-
missioners re
Canadian Freights
Association vs,
Canada Steamship
Lines,

6th January 1942

(A) Cross C.C.
(concurred in by
Wardrope A.C.C, &
MacPherson C,
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As to all of the commodities included in the

Reasons for judg~ 8greements, with the exception I have noted, the

ment of Board of
Trensport Com-
missioners re
Canadian Freights
Association vs,
Canada Steamship
Iines

6th January 1942

(A) Cross C.C.
(conourred in by
Wardrope A.C.C.&
Ma.cPherson C. )

prevailing method of division of revenue whebreby
the railroads in Western Canade, operating from
the Head of the Great Lakes to the destlnations con-
cerned, requlre payment of thelr full local rates
under a different method of applylng mixed carload
privileges, makes it obvious that the water carriers
could not hope to publish rates with the usual

differentials under those here proposed which would

eneble them to meet this Western condltion and leave
sufficilent revenue to carry the traffic to the Head
of the Lakes by water, In fact the through rates
so constructed would, 1In meny cases, be lower than
the local rates exacted by the railways from the
Head of the Lskes as their proportion of the revenue
on this traffic.

By 8.,35(13) of the Trensport Act, 1938, one of
the considerations which the Board 1s particularly
required to have regard to, 1s the effect which the
making of the Agreed Charge 1s 1likely to have on
the net revenue of the carrier. The rates which
have been agreed upon between the carrier and the
shipper, in each of the agreements are, in general,
considerably lower then the published fariff of
tolls relating to the traffic involved, with the
exception of the 4th Cless rates on Faclal Cleans-
ing Tissues, etc,, which are the same as the present
tariffs.

In respect to the effect upon the net revenue
of the carrier, the only evidence by the applicant
was a statement by a wilitness for one of the carriers,
who had considerable to do with the formulation of
the sgreements under consideration, to the effect
that the making of the agreements would result in
more net revenue to the rall carriers - that they
would make a 1little more money. No data were how~
ever submitted in support of such statement.

Due to the inadequacy of the evidence as to
the effect upon the carriers! revenue by the making
of the agreements, the Board, subsequent to the
hearing, requested and was fuwrnished with, by the
rail carrilers and the competing water carriers,de=
tails of quantities, class of goods and charges paild
of each shipment made by the shippers in the eigh-
teen months! period January 1, 1939, to June 30,
1940, showing how carried, that is, All-Rail, Rail=-
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Lake-Rail, or Water and Rail, From the material No, 2
supplied 1t has been ascertained that the tonnage Reasons for judg~-
of the shippers moved in the following manner: ment of Board of
Transport Com-
Canndian Cellucotton Johnson & Johnson missioners re

Products Company Ltd, Ltd. Canadian Freights
Winter Swmer Winter Summer  Association wvs
Vis ianada Steemship
All Rail .... 40.4% 9.6% 36.7%  14.6% 108
Reil-Lake-Rail 28,6% 45,1%

b 6th Janu 1942
Water and Rail 21, 4% 3. 6% ary

. . (4) Cross C.C.
It will be observed that, despite the avallability (soncurred in by

of water transportation at lower than All-Rail rates, Wardrope 4.C.C.&
about 10% of the Cellucotton traffic and about 15% mgePherson C, )
of the Johnson traffic was forwarded via All-Rail

in the summer season,

The division of the shipments between carload
and less than carload is shown by the following
tabulation:

Canadian Cellucotton Johnson & Johnson
Products Company Ltd. Ltd.

Via Carload Less-Carloed Carload less Carload
All Reil .., 94 41 14 1068
Rail-Lake-Rail b4 66 11 1179

Water and Rail 32 ' e 3 5

It will be seen, therefore, that the bulk of
the shipments which moved via water routes was via
the Rail-~Lake-Rail service, a service which origi-
nates and terminates the traffic on the rail lines
and on which the water haul is part of the rail-
way's own water differential routes,

In so far as the division of the wrevenue on
such traffic is concerned it is indicative that the
total charges paid by the shippers for all ship-
ments were g88,301,27 of which amount the railway!'s
proportion was g78,544,24 or 89%; the water lines!
proportion from the Rail-Iake-Rall traffic was
£5,871.21 or 63%; the water limes! proportion _of
the Water and Rall traffic was $3,885.72 or 43%;
therefore, the water lines collectively secured
only 11% of the total revenue but carried sbout 50%
of the total traffic.
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It should be borne in mind that the water lines
participated in about 50% of the 18 months! traffic
of which 7 months were in the winter season when
navigation 1s closed and 11 months were in the sum-
mer, As the "All-Rall" routes only obtained about
10% of the Cellucotton and 15% of the Johnson traf-
fle in the season of navigation it is of Interest
to note that on the traffic carried by the water
routes on which accrued a total revenue of $41,910,63
the rail lines!' proportion was ﬂ52,155.70 or 77%;
the water linest! proportion for Rail-lake-Rail ser=-
vice was $5,871,21 or 14% and of the Water and Rail
service $3,885.72 or 9%.

It should be pointed out that to the destina=-
tions covered by these agreements rall service 1is
& necessary part, no matter how the shipments may
be routed. It is the policy of the railroads to
exact their full local rates on traffic they re-
celve at the Head of the Lekes and on traffic which
moves via the rallwayst! own differential water routes,
l.e. Reil~Lake-Rail, a basis of divisions of revenue
is in force which does not favour the Western lines
to the same extent as the revenue received from
Water and Reil traffic,

In order to obtain some indication of the possi-
ble effect upon the carrierst revenues by the mak-
Ing of the agreements, the data were recast as to
shlpments made within the 18 months! perilod wupon
the assumption that the method of shipment would be
re-arranged to obtain the fullest advantage of the
agreements, This would involve the consolidatlion
into earloads the less than carload lots and, in
the case of Cenadian Cellucotton Products Co.Ltd.,
the segregation of their shipments of "Tissues, Hand-
kerchiefs and Neck Strips" 1nto strsight carloads
of 20,000 pounds ~ a method which they appear to
have adopted since the change of classification on
Febrvary 12, 1940, when such commodities were ac-
corded 4th Class rates instead of -a commodity rate
the equivalent of 2nd Class. I am fully awere that
commercial necessities may dictate, at times, a
different method of shipment, consequently I would
consider this as representing a maximum possibllity
rather than the actual result.

Based on this premise, it would appear t@at
the rail 1ilnes would have carried, for Canadian
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Cellucotton Products Co, Ltd., 1,277,679 pourds more
traffic between Niagara Falls, Ont., and the Head
of the Lakes for an additional revenue of ¥1,822.03
or at an average rate of 14,3 cents per 100 pounds;
and would have carried, in the same way, from Montreal
for Johnson & Johnson Ltd,, an
pounds, but would incur, by wreason

ment, @ loss of revenue of %8,883.02.

Both agreements were submitted for
simultaneously and, from the evidence, it seems
quite evidence that each 1s complementary to the
other =~ both companies shipping similar goods. There-
fore, considering the two agreements collectively
in order to gauge the effect upon the carriers!
revenues the following tsbulation is illustrative:

approval

Pounds
Total weight shipped ,........ ceee 3,828,453
Shipped "All-Rail" .......... ceens 1,931,277

Shipped via Water Routes .
Total "A1ll Rail" charges at
present rates ....e...e..... $46,390 54
Total "All Rail" charges under
agroeements ¢...ie0.e

veeeeees 1,897,176

36,498 04

Reduction on All-Reil revenue ....... £9,892 5O

Water traffic by All-Rail at
agreement rates ..ii00000. .

Less rail rovenue received

(present rates) ...eevevvee. 32,153 70

§36,431 10

Additional rall revenue by diversion
of water traffic to All-Rail

Shrinkege in rail revenue as result of

agreemen.ts CIE R B S A BN B A B MCRY NN BN R A B I g
Less revenue received by the C,P.R. Lake
service from carriage by water 1,445 89

Total loss of revenue to railways .... ﬂ?,OGO 99
Therefore, assuming that sll of the 18 months!
traffic had moved under the agreements, the net
result would have been thet the All-Rail routes
would have also carried the proportion which moved
via water routes and would have foregone g7,060,99
revenue as well,

4,277 40

e Pt o et

5,615 10

---------

It should not be taken from what has been stated
that the carriage of the traffic on the terms §tipu-
lated in the agreements would be unremunerative to

additional 619,497
of the agree-
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the railways. The trafflc covered thereby 1s what
might be called high grade and its carriage at the
agreed rates would, no doubt, yield a greater mar-
gin of profit to the rail carrilers than the average
earned from the carriage of all traffic, What we
are, however, required to consider is what the ef-
fect is 1likely to be upon the net revenue and not
where there 1s still a profit, It is a cardinal
principle that the rates on high grade traffic must
bear a share of the cost of moving those of lower
grade, consequently the expedient of securing the
complete carriage of the higher grade at the risk
of considerable loss of gross revenue must lead to
the conclusion that the indicated loss is totally
in the net revenue.

There would be, undoubtedly,advantages to the
rall carriers 1in the economles resulting from ine
creased car loadings, longer average haul and re-
duced station handling expense but it 1s extremely

doubtful that such economies would offset the loss

in revenue,

It has been calculated that the average revenue
per ton mile accruing to the rail lines from their
proportion of the total charges is 3,64 cents and
that, under agreement rates, it would have Dbeen
2,65 cents, or a reduction of 27.2% which I feel
is a reduction of that amount in railway net reveme
from this traffic,

In view of the conclusions which I will make
later I do not wish too much stress to be laid upon
the remerks I have made concerning the net revenue
position of the rallways; for one thing it has
been contended, since the hearing, that a large
percentage of the less than carload shipments of
Johnson & Johnson will continue to move at tariff
rates and not under the agreement. This admission
on the part of the railways will, to some degree,
modify both the estimates of reduced revenue and of
the possible economies in operation,as well as de-
tract from the purpose of making the agreement;
it 1s also contradictory to the statement made by
counsel at the hearing to opposing counsel for the
water lines wherein, in answer to the questlon as
to what percentage of traffic would be diverted from
water to rall by the agreement, he stated "It is
100 per cent and you can assums that everything you
have carried will be lost," I am also aware that
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that there is no present obligation upon the ship-
pers to adhere to raill shipment and that they might
choose to intensify movement in navigation periods;
in that case the rail lines might be adversely af=-
fected on their Esstern lines - but the water routes
have always been available to the shippers and I
think 1t can be inferred that the shippers have con-
sldered 1t to their advantage to use raill carriage
even 1n the season of navigation.

Caneda Steamship Lines Ltd.,and Northern Navi-
gation Co., its wholly owned subsidiary,and North-
west Steamships Ltd., the objecting water carriers
are licensed carriers and as such are subject to
the terms and provisions of the Transport Act,1938,
except as to the transport of "goods in bulk."

The rates for transport by such licensees of
goods involved in each of the Agreed Charges are
subject to regulation under the terms and condit-
lons of the Transport Act, 1938, which regulation
1s similar 1n scope and effect as is 1mposed upon
the rail carriers by the Rallway Act,

The Canada Steamship Lines Ltd., operates regu~
lar package frelght services on the 8St. Lawrence
and Great Lakes Waterways to Fort William and Port
Arthur. It also performs some of the water service
of the regular rail-water=-rail routes of the rail-
ways, elther by itself or by its wholly owned sub-
sidiary the Northern Navigation Co.Ltd.; the latter
being the integral part of the Canadian Natlonal
Rallways! rall-water~rail route, These two com-
panies have been participeting in the carriage of
the goods of the shippers mentioned in the agree=
ments ., The Northwest Steamships Ltd., occupies a
similar position to that of the Canada Steamship
Lines, but has not actually engaged in the carriage
of traffic of the shippers parties to the Agreed
Charges, but claims to be vitally concerned.,

The objections of Canada Steamship Lines Ltd.,
and Northern Navigetion Co. Ltd., to the approval
of the two agreements which we are asked to approve
mey be sumsaerized briefly as follows:

1, Part V of the Transport Act, 1938 (Agreed
Charges) was designed only for the purpose of per-
mitting regulated carriers to meet competlition of
unregulated carriers = a purpose which is not stated
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In these applications - 1in fact, such unregulated
carrier competition is not present 1n these cases.

2. The proposed agreements reserve to the rail
carriers 100% of the shippers! traffic to the des-
tinations concerned and, if approved, will effect
the withdrawal of the traffic from the fileld of
competition by regulated carriers generally and
will have an adverse effect on the water carriers!

‘revenues.,

5. Withdrawel of traffic from regulated carriers!
competitive field, either for a specific or un-
limited perilod of time, is contrary to the expressed
purposes and intent of the Transport Act,1938, and
would not be in the nationsl interest.

4, The alleged object to be secured can be at-
tained by medium of published tariffs,

All of the objections raised by Northwest Steam=~
ships Ltd., to the approval of the sagreements are
Included in the foregoing objections and need not
be repeated here.,

Counsel for the applicants and the opposing
water carriers directed srgument to the question
of the grounds on which a carrier might object to
the approval of an agreed charge, and as to what
the Board could properly have regard to, on an ap=
plication for approval under 8,35 of the Transport
Act, 1938.

Sectlon 3 5(5), of the Act provides that on
an application to the Board for approval of an
Agreed Charge:

"z5(5)(c) any carrier, shall,after giving such
notice of objection as may be prescribed by the
Board, be entitled to be heard In opposition to the
application,"

And by s.35(9), where the Board has approved an
Agreed Charge without restriction of time,any car-
rier "Ymay, at any time after the expiration of one
year from the date of the approval, apply to the
Board for withdrawal of 1its approval of the agreed
charge, and, upon any such aspplication, the Board
may withdraw, or refuse to withdraw, its approval
]
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The provisions of the Act referred to give to
"eany cerrier" two rights, namely: A right to object
and to be heard in opposition to an application for
approval and, after approval,inder the circumstences
stated, to apply to the Board for withdrawal of 1ts
approval of the Agreed Charge. In these respects
Part V of the Transport Act, 1938,differs from Part
IT of the Road and Rail Transport Act, 1933,c.53 of
1933 (British) to which our attention has been direc-
ted, and which contains corresponding Agreed Charge
provisions. TUnder the British Act an individual
carrier is not given any right to object either be=
fore or after approval,

Part V of the Transport Act,1938,does not stip-
ulate on what grounds a carrier may object to ap=-
proval, nor can I find anything in the Act which
limits his grounds of objection. In my opinlon he
is not limited as to grounds of objection.

The applicants contend that on an application
under s.35 for approval of an Agreed Charge, apart
from the prohibitions to which reference has already
been made, the only considerations which are rele-
vant and to which the Board should have regard are
those which under s«s.(13) the Board 1s particular-—
ly required to have regard to.

I cannot agree with the restricted interpreta-
tion thus suggested. Subsection (13) of s.35 of the
Transport Act states:

"(13) On any application under this section, the
Board shall have regard to all considerations which
appear to 1t to be relevant ...." The generality of
the foregoing is not, I think, iIn any way Ilimited
or restricted by the mention of the two particular
matters at the end of the subsection.

The Legislature, by s«s,(13), has reguired the
Board to have regard to all considerations which ap=-
pear to it to be relevant and, in the view which I
take of the provision, it 1s for the Board, in the
light of the facts and circumstances surrounding each
case, to determine what considerations are relevant,
and to have regard to them.

I shall now proceed to consider the specific
grounds of objection of the opposing carriers.
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The first objection is in substance thet the
Board should establish the principle that approval
wlll not be glven to an Agreed Charge where no com=
petition exists from unregulated transportation.

While, 1n the present cases, it is not shown
or contended that the carrlage of the traffic in-
volved 1s subjected to unregulated carrier competi-
tion, I cannot find any provision in the Transport
Act denying any carriers subject thereto the priv-
1lege of making Agreed Charges, In fact it 1s
quite clear that the provisions of Part V 4o not
permit of such an interpretation and that the pres—
ence of competition by an unregulated carrier is
not essential to entitle a carrier, within the mean-
Ing of the Act, to make an Agreed Charge and sub-
mit it to the Board for approval, On the other
hand, as I have already stated the objectingcarrier
1s not limited as to grounds of objection; and by
s«8.(1l3) of 8,35 of the Transport Act the Board is
required to have regard to all considerations which
appear to it to be relevant.

In my opinion the presence or absence of une
regulated competition may, nevertheless,be a rele-
vant sonslderation, and the absence of such com-
petition In these cases renders more important the
consideration of the effect upon the carrler's revenue
and the object to be attalned by the making of the
agreements,

The second objectlon relates to the withdrawal
of traffic from the fleld of open competition amongst
regulated carriers and the consequent effect the
approval of the agreements would have upon the
water carriers! business and revenues.

From the evidence and the study whilch has been
made of the revenue position of the carriers,besed
on the traffic data previously referred to hereiln,
it 1s quite clear that the water carriers stand to
lose as much as 1004 of the traffic they formerly
enjoyed and 1t must be remembered that 1n accom-
plishing thls purpose the applicants stand to lose
a considerable amount of their revenue and would
probably only achieve the complete carriage of the
shippers! traffic,

The water lines participated 1n the carriage
of about 50% of the shippers! traffic but secured
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only 11% of the revenue, of which 6%% was derived
from performing the water link In the rail-lake=-
and-raill movement. This in round flgures meant
about 10,000 total revenue to the water carriers
81l of which may be lost to them. ‘

I think, therefore,that the effect the agree=
ments will have on the objecting carriers' busi-
ness and revenues 1s a relevant consideration and
that approval and the putting into effect of the
sald Agreed Charge Agreements would 1likely be un-
duly prejudicial to the objecting water carriers
who have participated in the carriage of the traf-
fic and place them and their buriness at an undue
or unfeir disadvantage.

The applicant rail carriers wurged that undue
or unfair disadvantage to a competing carrier 1is
covered by s.36 and that this raises an Implication
that 1t is not a matter which the Bosrd should take
into consideration under s.35(13).

Under 8,36 it is a regresentative body of cer-
riers and not Yany carrier" that has the right to
complain to the Minister. The right to so complain
only arises in respect to an existing Agreed Charge,
that is, one which has been approved by the Board
and 1s in effect, The representative body of car-
riers complaining must also satisfy the Iliinister
thet the Agreed Charge complained of places thelr
kind of business st such an undue or unfalr disad-
vantage that in the national interest the complaint
should be Investigated. If the Minister is thus
satisfied, he may then refer the compleaint to the
Board for investigation and if the Board, after hear-
ing, finds that the effect of such Agreed Charge
upon such kind of business 1is undesirable in the
national interest, the Board may make an Order vary-
ing or cancelling the Agreed Charge complained of,
or may make such other Order as in the circumstances
it deems proper,

By s8-s,(5) of s8.35, any carrier 18 given the
right to object and is entitled to be heard in op-
position to the applicetion for approval of an Agreed
Charge, that 1s, before approval and not after ap-
proval, The objections which are being here con-
sidered fall within that category. I am therefore
of opinion that undue or unfair disadvantage to a
competing carrier is not excluded from considera-
tion by reason of the provisions of 85,36,
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As to the third'and fourth objections,I have
dealt already with the question as to whether the
object can be secured by means of a tariff of tolls
under the Transport or Rallway Acts and no further
comments appear to be necessary at this time, The
question as to the wlthdrawal of traffic from open
competition amongst regulated carrilers has also been
sufficiently covered, The only other point of ob=-
jectlon 1s the contention that approval would not
be in the national Interest. In view of what has
already been stated I do not think it necessary to
deal any further with the question of natlonal In-
terest.

It was slso urged on behalf of the objectlng
water carriers that because of what 1s stated in
s,3(2), of the Transport Act, 1938, the Agreed Charges
should not be approved; and that to do so the Board
would act contrary to the mandate of the statute,
Subsection (2) of s.3 provides that - "It shall

‘be the duty of the Board to perform the functions

vested in the Board by this Act and by the Railway
Act with the object of co=-ordinating and hermoniz-
ing the operations of all carriers engaged in trans-
port by railways, shlps and aircraft and the Board
shall give to this Act and to the Railway Act such
fair interpretation as will best attaln the object

aforesaid,"

As already stated, the railways under the pro-
visions of the Rallway Act had for a long time been
subject to strict regulation. The Transport Act,
for the first time, brought under regulation, to a
degree, transport by water carriers end air carriers,
and the Leglslature by s-s,.(2) of s,3 has lald down
a general principle or policy for the direction and
guidance of the Board in the administration and

_ interpretatlion of the two Acts, with the object of

co=ordinating and harmonizing the operations of all
three classes of carriers,

The Board dealt with the dutles lmposed by 8.5
(2) in Re Canadian Airways Ltd,.,Meckenzle Air Ser-
vice Ltd, & Northern Alberta Rys., (1941), 52 C.R.T.C.

321 at p. 332, and said: "We are of the opinionm,

therefore, that the powers, referred to in s. 3(2)
of the Transport Act, 1938, are to be exercised by
vs in such manner as not to subordinate any adveant-
ages enjoyed by one class of carrler far t_;he benefit
of any other class of carrier,and that,in so doing,

10

20

30

40



10

20

30

40

31,

we should and will contlnue to apply remedial act=
ion under the same principles as we have applied
here&ofore in owr administration of the Railway
Act,

In the matter there considered there was no

question involving Part V of the Transport Act. It

must not be overlooked that s.35 states that "Not=-
withstanding anything in the Raillway Act, or in this
Act, a carrier may ..." Consequently I do not
think that the provisions of s8,3(2) override any of
the provisions of part V. There are, undoubtedly,
sufficlent discretionary powers conferred on the
Board by s.35(13) to assure fair treatment to all
carriers subject to the regulative powers of the
Board,

The Canadian Industrial Traffic League, Dby
letter to the Board, objected to the sapprovel of
the Agreed Charges, but were not represented at
the hearing, The ground of objection was that the
League "1is opposed to the sowcalled ‘patronage' clause
in the Agreed Charge Agreements whereby one class
of regulated carrier could contract traffic away
from another class of regulated carrier, particular-
1y as regards traffic within the territory covered
by rail and water transportion." An objection simi-
lar to that of the Canadlan Industrial Traffic League
was raised by the objecting carriers by water, which
objection has already been dealt with. It would,
therefore, not seem necessary to add anything fur-
ther .

It was urged by counsel that we should lay
down some rule of interpretation to govern appli-
cations, of the nature now before us, in the future.
As previously stated, it is for the Board, in the
light of the facts and circumstances surrounding
each case, to determine what considerations ere rele=
vant, and to have regard to them, It is therefore
not considered desirable to attempt +to lay down
precise rules, of general application.

After consideration of all the evidence placed
before us,; both the general evidence and that re-
lating to each of the Agreed Charges, and what was
submitted by counsel for the parties concerned, I
have reached the conclusion that each of theappli-
cations should be dlsmissed, Orders will issue
accordingly.

WARDROPE A.C.C. and MACPHERSON C., concurred.
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(B) STONE C,: I have carefully perused the
judgments prepared by my colleagues the Chief Com-
missioner, concurred in by the Assistant Chief Com=-
missioner, also that written by the Deputy Chief
Commissioner, on the application for spproval by
the Board of Agreed Charges Nos,ll and 12, submit-
ted, on behalf of certain Canadisn railroad companies,
by the Canadian Freight Association, Montreal, Que.,
for the carriage of 100% of the business shipped by
certain specified shippers from Montreal, Quebec,
and from Niagsra Falls, Ontario, to points in Alberta,
Saskatchewan, and Manltoba, the application being
made under the provisions of Part V of the Trans-
port Act, 1938.

In two previous applications filed for approval
by the same applicants for reduced rates from Mone
treal, Que,, and from Niagara Falls,Ont.,to speci-
fied points in Ontario and Quebec, the shippers
undertook, under Agreed Charge No. 5, to ship by
rail not less than 85% of the aggregate volume for-
warded to the area specified,reserving 15% for boat
service. Under Agreed Charge No. 6 the shipper un-
dertook to ship by rail not less than 95% of the
aggregate volume forwarded, the remaining 5% being
reserved for emergency shipments and short .haul
highway transport: C.N.R. & C.P.R. v.Can.3S. Lines
Ltd. (1940), 51 C.,R,T.C. 185.

While majority and minority judgments were
rendered on the application for approval of Agreed
Charges Nos, 5 and 6, the Board was unanimous in
its opinion that = "the object to be secured by the
making of the agreement in question cannot, having
regerd to all the circumstances, adequately be se-
cured by means by a special or competitive tariff
of tolls under the Railway Act or the Transport

Act". /p.1907

Within the Provinces of Ontario and Quebec
the highway transport traffic is keenly competitive
with the steam rallways, and throughout the Prov=-
inces of Alberta,Saskatchewan,and Manitoba, within
railroad areas, unregulated highway traffic cannot
be regarded as on the same competitive parallel &s

in Ontario and Quebec.

In my opinion, those commodities carried under
agreement, as proposed,with the intention qustab—
lishing a complete monopoly of a shipper's business,
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could be well taken care of,as stated by the Chief
Commissioner in his judgment,"by a special or com-
petitive tariff of tolls under the Raillway Act or
the Transport Act, 1938, etc".

I am, to some extent, 1in agreement with the
Deputy Chief Commissioner!s opinion, as expressed
in his judgment, regarding the use of the informa-
tion as to rallroad revenue flled subsequent tothe
hearing on Agreed Charges Nos.ll and 12, and find
myself at variance with the analysis as recarded in
the Chief Commissionerts judgment  regarding the
possible detrimental financial effect upon the rail-
road companies! revenues by enactment of the pro-
posed Agreed Charges, as there are certain factors
which, 1n my opinion, enter into reilroad operating
economy known to and exercised principally through
the operating and transportation officials which
are unforeseen or unknown when statlstical computa-
tions are made, which are usually compiled from
general averages, previous records, or speculative
anticipations.

The proposed Agreed Charges Nos,.ll and 12, en=
tailing @ comtractual obligation for 100% of the
shippers! business over a large transportation field,
have developed extenaive study of +these cases Dby
the Board and its Officers, and, having regard to
all that has been submitted, lncluding oral evi-
dence, and with due respect to difference of other
opinions, I agree with the Chief Commissioner in
the conclusions recorded in his judgment "that both
applications be dismissed',

(C) GARCEAU D.C.C, (dissenting)s~ Agreed
Charges 11 and 12 were submitted to the Board to-
gether and the record of the hearing was, as far
as applicable, made to relate to each of the appli-
cations, Both were opposed by the Canada Steamship
Lines and the Northern Navigation Co., its wholly
owned subsidiary, also by the Northwest Steamships
Co., mainly on the grounds that the above mention-
ed water carrlers would be adversely affected, the
object of the agreed charges belng to gather to the
applicants 100% of the traffic of +the contracting
shippers, the water csrriers having up to date en-
joyed a rather substantial part of their traffic.

At the hearing, the prasctice heretofare follow-
ed by the Board not to question statements of the
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rallways as to the effect of the agreed charges on
their net revenues when such statements were not
challenged was disregardéed and they were asked by
the Chief Commissioner to do so,as follows:-"Please
understand that I am not guestioning 1in any sense
the correctness of the statement made by counsel
but as far as I am concerned, I would like, 1f you
have an officer, to be told something about the
probable effect on the net revenue ..."

Counsel for both railways registered strong
protests and claimed that the rates of the agreed
charges should be considered, as the other rates
flled with the Board, which are sasccepted prima facle
to be reasonable and not discrimlnatory unless chal-
lenged.

Mr. Knowles, Commissioner of Traffic for the
Canadian National Rys., was called to satisfy the
Chief Commissioner!s request, After his long ox=
perience with the making of teriffs had been estab-
lished, he was asked the following questions:

"Q. Now, you have had something to do with
the formulation of the agreed charge with Johnson
& Johnson Ltd,? = A, ¥es, Q.... Who negotiated,
so far as the C.,N.,R. 18 concerned, with the ship-
ping parties to thls agreement? = A, I did.
Q. And did you examine thoroughly the traffic field
involved in this? « A, Yes, sir .., Q. Dealing
with both of these applications what would you say
was the object from the standpoint of the rallways
to be achieved? - A. To lncrease the revenus of
the railway and to make sure that we get the traf-
fie if we can at a certain rate. Q. You say to
increase the revenue to the railway? = A. 7Yyes,
sir, Q. But, how would that be brought about? -
A., By the fact that we could carry the traffic all
rail between the east and Port Arthur, eliminating
the water haul from Sarnia to Port Arthur. Q. Was
there any water heul of any part of this traffilc?
-~ A, Yes, there was, Q. And your object was to do
whatt « A, First of all, to secure the traffic
for the rail lines, for 100% movement by rail, and
second, to lncrease the car loadlings, I mean the
quantity which can be loaded into a car,and reduce
the number of cars necessary to carry this traffic
eees Q. What would be the further object of get-
ting the traffic, inereasing your car loadings and
increasing your carloads? To what would that lead?
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A, To more net revenue. Q. You have considered the
question of net revenue? =~ A. Yes, sir. Q. Are you
In a position to make & statement on the resulting
revenue from this agreed charge? - A. Yes, I think
I can give the Board some information which will
show we make a little more money out of it. Q, I
just want you to make a statement to the Board with
respect £o whether or not as a result of this agreed
charge the net revenue of the C.N.R. will be im-
proved? = A, That 1s & correct statement."

This evidence was not affected by cross-exam-
ination nor by adverse wltnesses, though Mr. Rand
had asked: "“If there is any other consideration
which might appear to the Board to be relevant, I
shoulg be very happy to go into it with the wit-
ness,

These agreed charges had been flled with the
Board and known for months to its officers and the
water carriers.

However, though the evidence had been declared
closed at the hearing,with the right only to coun-
sel for rallways to file submissions or data on
the exhibit filed and evidence given by Mr.Cornell,
the applicants and the water carriers were asked
at a later date to give data as to all traffic car-
ried during the 18 months preceding June 20, 1940,
as to weight, cost of transportation, etc, The
data were glven by each party but were not communi-
cated to the opposing parties, beilng considered by
the carrilers as rather confidential.

On these data, a report was made to the Board
by its officers and the judgment of the Chief Com~
missioner 1is based on this report. Because the
data were considered confidential, the Board, on
October 17, 1941, had the following letter written

to Mr, W.M. Matthews, Cheirman, Canadian Freight

Association, and to Mr. Hanssard, counsel for the
water carriers:

"Reference is made to our letter to you of
October 2, 1940, requesting the preparation of cer-
tain statements in the mamnner as per sample marked
'A! enclosed in the letter., A request was at the
same time mede to Mr, Hansard for similar informa-
tion from the Steamship Companies concerned.
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"The statements and information requested were
furnished by you on behalf of the railways and by
Mr . Hansard for the Steamship Companies,

"While, as 1t 1s understood, the statements
were to form part of the record, some of the corres-
pondence on our file indicates that the statements
were for the confidential information of the Board,
and that a copy of same was therefore not furnish-
ed to the opposite party. I am directed. to state
that it is difflcult for the Board to appreciate
that the statements are part of the record and at
the same time be treated as only for the information
of the Board,

"The statements referred to purport to cover
the traffic of the shipper for the eighteen months'
perlod of January 1, 1939, to June 30, 1940, and
show date of shlpment, destination, description of
commodlty; welght of each commodity, total weight
of shipment, rate charged and charges assessed by
the carrier,

"T am directed to state that 1f the statements.
are part of the record the Board considers 1t es-
sentlal that 1t make use of some of the Information
{not in detail) contained in the statements refer-
red to, such as the amount of traffic carried by
each of the carriers in the eighteen months' period,
the revenue earned by each from such carriage, and
particularly in consideration of the probable ef-
fect of the agreed charge on the net revenue of the
applicant rail carrlers. :

"Tn respect to the effect on the net revenue,
from the statements referred to it 1s gquite feasl~
ble to make a close approximate estimate of the
revenue theat would have been derived by the rail-
ways had all of the traffic of the shippers during
the eighteen months! period moved "all rail" under
the rates specified in the agreed charges, and to
compare this with the revenues earned by all of the
carriers both rail and water for the carriage of
the goods of the shippers in the same period. This
is in greater detail one of the purposes for which
the Board may wish to make use of the s tatements
filed by the rall and water carriers,

"As coples of the said statements filed with
the Board were not exchanged between the opposing

10

20

30

40



10

20

30

40

37, f

parties, in order to avoid any misunderstanding, I
am directed to ask if you are agreed that the state=
ments were intended to form part of the record and
that the Board mske such use of the statements and
information contained therein as it may consider
necessary,"

To this letter, Mr. Hansard replied, on Octo-
ber 25, 1941, giving this conditional consent:

"... Our understanding, in other words, was
that Wwhile the information filed would form part
of the record and could be used by the Board in
arriving st its decision, the details of individual
business carried on by any one shipper with  any
one carrier could not be made available to compet=
ing carriers or other shippers or the public gener-
ally.

"So far as we are concerned therefore, there
can be no objection to the Board making use of the
information furnished it in these statements in the
general way outlined in your letter to Mr Matthews™

And, on October 31st, the C.N.R.,through their
counsel, Mr, Rand, did not give any consent but
rather objected strenuously to these data being
used, in the following terms: "From your communi-
cation to Mr. Matthews, I gather that you are stress-
ing the question of the effect of the agreed charge
on the net revenue to the rail carriers and that
this probably has assumed the importance of the
determining factor. With the utmost respect, T
desire, as strongly as possible, to express my dis-
sent from such an attitude. It would be most
dangerous -~ from the standpoint of sound judgment
- 80 to treat the point of net revenue because there
are so many variable factors involved which prevent
its ascertainment otherwise than an uncertain esti-
mate ... "

However, on December 2, 1941,Mr .W.M. Mathews
sent the following letters

"Referring to your letter of October 17th,files
40994.11 and 40994.12, 1n connection with Agreed
Charge = Johnson & Johnson, Limited, et al, and the
Canadian Cellucotton Company Limited.

"The shippers involved in these applications
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have been approached in comnection with the point
ralsed in your letter, and have expressed no objec-
tlon to the statements furnished with my letter of
December 27th, 1940, belng considered part of the
record and the statements and the information cone-
talned therein may, therefore, be used by the Board
as considered necessary,"

Before dealing with the merits of the judg-
ment, I believe it is proper to consider whe ther
the evidence, data filed ex parte after the hearing
was closed, and our officers! memorandum based on
Such data, are regularly and legally part of the
record,

The Board is a Court of Record =~ (s, 9 of the
Railway Act). See also 8,33(3),which is as follows:
"The Board shall, as respects the attendance and
examination of wltnesses, the production and in-
spection of documents, the enforcement of its orders,
the entry on and inspection of property, and other
matters necessary or proper for the due exercise of
its jurisdiction, have all such powers, rights and
privileges as are vested in a superior court.,"

It is the general practice of all Superior
Courts that all documents, data or submissions filed
must be interchanged or communicated to the litie
gant parties,

The 1litigents sre entitled to know all of any
document filed and no part of any exhibit or docuw
ment can be considered confidential against one of
the parties.

As it appears by the Board!s letter of October
17, 1941, the data filed by the parties were not
communicated to the others. Moreover, the Board

‘asked that part of these documents be still consid-

ered confidentlal and the consent by the water

-carriers was qualified.

There was no consent given by counsel for the
rail carriers and the consent glven by Mr ,Matthews,
Chairman of the Canadlan Freight Association, con=-
cerns only the shilppers.

I will add: any consent given on such a letter
could not cover the irregularity or the illegality
of the production of the exhlbits because the letter
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of the Board did not specify for what purpose it
would use the data. The suggestion as to thelr use
is rather misleading if we consider the main reason
of the judgment which was not even mentioned in
the letter, but another suggested.

A consent to be valid must be on specific and
determined facts and conslderations. But, in this
case, all the facts which might be covered by such
a consent were not known or even mentioned to the
consenting parties and the data supplied Dby the
different carriers were unknown to the other car-
riers; but, even if these various letters can be
considered as a consent, such consent can not cover
the memorandum prepared by our officers on data
filed ex parte and such memorandum can not be con=
sidered to be for the use of the~RBoard only.

It would have been different;. if the data had
been filed by the parties before or at the hearing,
with the opportunity to each of the parties to
cross=examine the witnesses filing such exhibits,
and to file contrary evidence. Then, the Board
could properly have had our officers prepare a memar-
andum on the exhibits or evidence filed. But, in
this instance, I submit, our officers must be con-
sidered as ordinary witnesses filing exhibits and
subject to the rights of the parties to question
or challenge the data and the accuracy of the sub=-
missions or conclusions.

I am aware that the Board can act promrio motu
and ask for further evidence after the hearing, but
in such instance it must act as any other Court
would do, and either re=open the hearing or direct
that the further evidence be filed and made known
to the parties and permit the parties to file ad-
ditional evidence and submisslions, The same rules
apply, mutatis mutandis, under s,69 of the Rallway
Act. The regulative authority of the Board over
the management of the railways adds to the obllga-~
tion of the Board to see that the management of
the rallways should be aware of any submissions or
data, especially in thils instance.

On account of this function, at the hearing
the Board was asked by Mr, Rand,after the evidence
of Mr, Knowles had been gilven; "If there 1is any
other consideration which might appear to the Board
to be relevant, I shall be very happy to go into
it with the witnesses."
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And by Mr. Walkeér: "If your traffic officer said
to you, Here is a rate which is pretty close to the
line and I am not sure that the railways will make
any money 1f they put in this freight rate, then
tpe Board would very properly say to us: Our traf-
fic officers suggest that this rate is too low and
we want some evidence as to the net revenue of the
carrier and the position of the railways under the
application of this particular rate,"

These suggestions of counsel for the railway
were proper because of the regulative function of
the Board and, as aforesaid, because the practice
followed by the Board previously concerning evi=-
dence on agreed.charges was then changed, the Board
heving up to the time of this hearing followed the
same practice as in England in similar instances,
and 1ts own concerning the filing of rates: the
assertion by the offlcers of the rallways beingcon=
sidered sufficient evidence unless challenged,

There is, besides, another cogent reason why
the railways should have received a copy of our
officers! memorandum: Part V of the Transport Act
was enacted to glve the privilege of making agreed
charges especlally to the railways, It is the duty
of the Board to glve to the railways every oppor=-
tunity to enter into such agreements and to show
cause why they should be approved: the oplnion of
the railways to prevail when there 1is doubt; for
effect must be glven to law and confidence placed in
the competence of the railway officials to promote
and develop traffic and increased revenues.

In the Halifax Grain Rates Case (1930), 37
CeR4Co 247, it 1s'stated (at p, 252)3

"The powers which aré conferred upon the Board
are regulative and not managerial, It 1s not the
Boardts function, gs delegated. by Parliament, to
make rates to develop business, but to deal with

the reasonableness of rates,elther on complaint or -
of its own motion, British Columbia News Co, =~ V..

Express Traffic Assn., 13 C.R.C, 176.

"The Board must find the scope of 1its powers
within the Railwey Act or such other Act of Parlia=-
ment as may be found to be pertinent as,for example,
the National Transcontlinental leglslation, It has
been decided that the railways have powers in regard

10

20

30

40



10

20

30

40

41.

to developing traffic which are not held by the
Board; that is to say, the rallway, taking the risk
of profit or less, may put 1in a rate to develop
traffic which 1t would not be justifiable for the
Board to install., The railway may put In develop=-
ment rates with a view to Increasing traffic, but
such rates, I submit, the Board has no power to
put in,"

The object of Parliament in enacting Part V
of the Transport Act was not to restrict the dis=
cretionary powers of the railways to issue rates,
but to add to such powers: the agreed charges
being special rates, to secure adequately all or a
specific part of a shipper's traffic. (s8.35(3) of
the Transport Act.) '

I submit that the evidence filed after the
hearing and the memorandum of our officers are ir-
regulary if not illegally part of the record.

From the data furnished ex parte giving in=-
formation as to all the goods carried by rail and
motor carriers during the 18 months preceding the
agreements, the technicians of the Board have pre=
pared a memorandum and different schedules, stat-
ing that if all the goods carried during that period
had been carried under the rates mentioned 1in the
agreements, the revenues of the rallways would have
been 7,060.99 less and the water carriers would
have lost a revenue of about g10,000. The follow-
ing admission that the railways would have realized
substantial economies in transportion costs on ac-
count of incressed carloadings, and 1less handling
costs, etc,, would disagree with the above state=-
ment. I quote (pp. 12-13 of memorandum):

"A1l of the above remarks should not,however,
create the lmpression that the average revenue per
ton mile on all the trafflc, even though 1t will
be reduced through the agreement by 27.2%, has reach-
ed a level considered as unremunerative to the rail-
ways, Far from 1t, the traffic covered by these
agreeménts is what might be called high-grade traf-
fic on which the railways are able to earn far more
than their out~of=pocket cost for handling it, Come=
pared to the average revenue per ton mile for all
comnodities now moving by rall which today stands
at about lc, per ton mile, it will be seen that the
participating carriers to the agreement can still
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show quite a reasonable profit on the handling of
the commodities concerned in the agreement,

"It 1s reasonable to assume thet the cost of
moving the trafflc under the proposed agreements will
be somewhat ameliorated, The factors which enter
into thls cost study cannot be estimated without
first obtaining considerable additional detailed in-
formation from the railways which would not appear
to be a necessary procedure in view of the remarks
stated herein. The main factors involved in such
cost study would necessarily - take 1into consider-
ation the followlng :=~

"(a} the average welght of revenue frelght per
car and as a corollary the average revenue per car-
load,

"(b) the reduction in shed handling costs brought
about through the consolidation of less than cap-
load shipments into carload lots. This item of ex-
pense 1s quite large constituting in most instances
over 50 per cent of the total cost of moving less
than carload traffic,

"(c) reduction in car miles as a maintenance
of equipment savings through the use of a smaller
number of cars to handle not only the present but
the additional traffic already referred to.

"(d) the setting up of the proper proportion
of return empty movement of car equipment which
should be charged to the traffic under considera-
tion. '

"(e) the actual comparative of road haulage
costs under the two different sets of clrcumstances,
1.e. the present versus the proposed methods".

It would appear by the remarks contained here-
in that the memorandum does not even give a defin-
ite picture of what would be the exact effect of
the agreed charges if future traffic under the agreed
charges would be exactly the same as in the previous
period referred to; and from this incomplete report,
conclusions are drawn in the judgment on the effect
of the agreed charges, not only on the revenues of
the applicants, but also of the opposing water car-
riers as well; that competitive rates could secure
the traffic, the "object" of the Agreements.
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The first conclusion of the judgment 1is as
followss "After consideration of all of the evi-
dence placed before us, and following & study of
the matter, I am of the opinion that the object to
be secured by the making of each of the agreements
can be attained by a special or competitve tariff
of tolls under the Railway Act or the Transport Act,
1938, in respect of all goods covered by the agree-
ments with the exception of the commodities describ=-
ed as 'Paper Facial Cleansing Tissues, Handkerchiefs
and Neck Strips' in the agreement for Canadian
Cellucotton Products Co, Ltd, for which a minimum
carload weight of 20,000 1bs, 1s provided, In the
case of the exception, above noted, the provision
In the agreement is that these commodities will con~
tinue to pay the same rates as are at present pub-
lished, namely 4th Class rates, but the agreement
has the effect of restricting the movement to all
rail routing at the all rail rates, The shipper
has agreed to give this traffic to +the rail car-
riers and deprive itself of the use of lower rates
by water; in a sense, therefore its agreement in-
dicates a quld pro quo for concessions in respect
of the other commodities covered by the agreement."

If any of the commodities covered by the agree-
ments cannot be "adequately secured" by a competi-
tive or special tariff of rates and/or tolls, as
admitted in the above declaration, I submit that
the Board has no authority, under Part V of the
Transport Act, to refuse their approval because a
special rate would secure part of the commodities,

The Board 1s directed to consider the agree~
ment as a whole: "provided that any such agreed
charge shall require the aepproval of the Board and
the Board shall not approve such charge, 1f in its
opinion, the object to be secured by the making of
the agreement .... can adequately be secured by
means of a special or competitive tariff,"

The object to be secured in these agreements
is the traffic of all the commodities mentioned in
the agreement, and certainly not only those carried
under the lower rates, The lower rates were granted
to induce the shippers to accept the higher rates
on facial tissues, and in the words of the judg-
ment, "deprive themselves of the use of lower rates
by water routes", Page 18 of the memorandum says:
"Upon the premise that the rates in the Agreement
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would be published in a tariff and that the rate
via the tWater and Rail'! route would be as per column
2 the Schedule shows that only the eerload !'Tissue!
traffic could be handled by thet route in-competi-
tion with tAl11 Rail'. Page 4 of the Schedule makes
this apparent. In the case of the !'Pissue! traffic
there would be a balancé of 60c per 100 1bs,, left
available for the steamship line after paying to
the Western railways their locel rate, This 60c is
only 3c less .than .the local rate of the water line
from Niagara Falls to the Head of the Lakes; it 1is
the same proportion as they obtain under present
tariff arrangements and it is loglcal to assume that
it is satisfactory to the steamship company. Inso=-
far as the other commodity groups are concerned,

Page 4 of 'the Schedule plainly shows that the steam-
ship compeny would, in practically every case, be
compelled to shrink 1ts local rate to the.Head of
the Takes to such an extent that it would not be
possible to earn sufficient revenue to pay for the
lake haul, and in a number of cases they would have
to haul the traffic to the Laeke Head for nothing
and pay an additioneal amount to the Western rail-
ways "

It seems, in my opinion,evident on account of
the admission of the judgment and the remarks of
the memorandum, that a competitive rate could not
secure adequately all the traffic of the commodiw
ties mentioned in the agreed charge and thus could
not attain the object of the agreement as required
by s.35(1).

It seems that the incomplete data requested
were tabulated in the different schedules not to
find "if the railways would profit by the ' agree=-
ments" , but if the objecting carriers would lose
more than the railways would profit. This opinion
1s corroborated by the interpretation of s, 35(13)
In the judgment: "There is sufficient discretionary
power conferred on the Board to assure falr treat=
ment to all carriers subject to the regulative
powers of the Board," This intention is again
manifest in the findings as to the effect of the
agreed charges on the net revenue of the railways,

The judgment says: "I do not wish too much
Stress to be laid upon the remarks I have made con=
cerning the net revenue position of the railways.
and the judgment adds, a few pages after: "It is
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qulte clear that the water carriers stand to lose
as much as 100% of the traffic they formerly enjoy-
ed, and it must be remembered that in accomplishing
this purpose the applicants stand to lose & con-
siderable amount of their revenue and would pro-
bably only achieve the complete carriage of the
shipperts traffic .

The memorandum speaks quite differently,p.12,
above noted, and the judgment corroborating the
memorandum, says: "It should not be taken from
what has been stated that the carriage of the traf-
flc on the terms stipulated in the agreements would
be unremunerative to the rallways, The traffic
covered thereby 1s what might be called high grade
and 1ts carriage at the agreed rates would, no doubt,
yleld a greater margin of profit to the reil car-
riers than the average earned from the carriage of
all traffic,"

But 1t adds as a correction: "What we are,
however, required to consider is what the effect is
likely to be upon the net revenue and not whether
there is stlll a profit. It 1ls a cardinal princi-
ple that the rates on high grade traffic must bear
a share of the cost of moving those of lower grade,

consequently the expedient of securing the complete-

carriage of the higher grade at the risk of con=-
siderable loss of gross revenue must lead to the
conclusion that the indicated loss (g7,060,99) 1is
totally in the net revenue,"

This last conclusion seems to be denied by the
following paragraph: "There would be, undoubtedly,
advantages to the rail carrlers in the economies
resulting from increased carloadings, longer average
haul and reduced station handling expense but it
is extremely doubtful that such economies would
offset the loss 1n revenue."

Moreover, 1t 1s to be noted that all commodi=
ties mentioned in the agreements are “high-grade
traffic" and the above "Weardinal principle" applies
only when there is lower grade traffic, the cost of
transportation of which is borne by the high=grade
traffic., It is evident that the Indicated loss in
gross revenue in this instance is not and cannot
be "totally in the net revenue."

Now, if we refer to Item "b" of the part of
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the report above quoted (pp.l2 and 13) it reads:
"The reduction in shed handling costs brought about
through the consolidation of less than carload ship~
ments Into carload lots, This item of expense 1is
quite large constituting in most instances over 50
per cent of the total cost of moving less than car-
load traffic.,"

Can it not be expected that the loss in gross
revenue could be more than offset by the economles
realized by the agreed charges if we consider war
conditlions, the necessity of car space and the tax-
ation to thelr utmost of the facilities of the rail-
ways to handle L.C.L. traffic, Our technicians
had not the data to fix the amount of the economies
to be realized by the agreements, but the railways
had, and Mr, Knowles affirmsy the railways would
meke more money, in other words, the economies would
offset the loss in revenue. The amount of Z7,060.99,
given as the amount of the losses of the raillways,
is not exact; it is g5,615,10. The judgment and
the memorandum added to .the supposed losses of the

_raillways the supposed losses of a water carrier, a

subsidiary of the ¢,P.R. railway, %1,445.,98, which
amount in regard to agreed charges cannot be com-
puted as a loss to the rallways even if 1t is a loss
to the C.P.R. railway as owner of the weter trans-
portation company affected.

From the evidence, the memorandum, and a cer=
tain dictum of the judgment, we must conclude that
the agreements would permit the rallway to "secure
traffic® which 1t could not by competitive rates;
also that the agreed charges would be remunerative
to the railways, increasing the cerloadings, per-
mitting the use of cars and all the facilitles avail-
able to handle more traffic generally.

Is the judgment justified under the provislons
of Part V of the Transport Act in @ssuming the pro-
tection of the water carriers and refusing the ap=-
proval of the agreed charges because "the effect
the agreements will have on the objecting carriers!
business and revenues is a relevant consideration
and that approval and the putting into effect of
the said agreed charge agreements would likely be
unduly prejudiclal to the objecting water carriers
who have participated in the carriage of the traf-
fic and place them and their business at an undue
or unfair disadvantage."
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Section 3(2) of the Transport Act directs the
Board to co-ordinate and harmonize the different
transport systems, but s, 35(1) overrides this s.3(2)
as admitted in the judgment, and I submit that the
discretionary powers given to the Board by s8.35(13)
cannot override any of the formal provisions of Part
V. ‘

The discretionary powers of the Board must be
inferred from the provisions of Part V¢ they are
given to the Board for the enforcement of Part V
and any of its provisions, but certainly mnot to
restrict or prevent their operation or to give a
right not mentioned in the provisions.

If "potential losses" to competing regulated
carriers were & reason against the approval of the
agreed charges, 8,35(1) could not have any effect
or come into operation, for its very objJect is to
permit regulated carriers to withdraw from the com-
peting field of ecarrlers, whether regulated or not,
any or all of the traffic of any or more shippers,
- except as to raillways which are obliged to join =
and it stands to reason that the operation of s,
35(1), or that any agreement made under 1ts author=-
ity, will mean potential losses to competing car=-
riers,

The potentlal losses to competing carriers
nor the benefit to applicants cannot be computed
even approximately because, by s .35(6), other ship=-
pers of the same commoditles may join ©before or
af ter the approval of the agreed charges; and this
impossibility is amother peremptory argument against
the relevancy to be considered against approval,

However, the exception in favour of the rall-
ways under any rule of legal interpretation means
that the other carriers are not 1ncluded 1in the
exception.

When such potential losses are the logical re=
sult of the application or operation of a formal
legal enactment, the Board, a Court of Record with
full powers to declde any question of law, cannot
have any judiclal discretion to prevent the proper
operation of an act or any of 1ts provisions. The
discretion of the Board as of any other Court 1is
always judicial, however broad it may be, never
legislative, In this 1instance, the Board 1is
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specifically also precluded from considering poten=
tial losses by the provisions of s,36,which is the
only enactment of Part V dealing with losses to
regulative carriers and indicating when and by whon,
in what clrcumstances such losses to competing carw=
riers are to be considered,

The omission in s,35(1) and the inclusion in
8 .36 of unfair disadvantage or losses to compesing
carrliers according to the rules of interpretation
inclusio unius fit exclusio alterius would show
conclusively, even if the terms of s,35(1) were not
so expliclt as to the right of the applicants, that
losses to competing carriers cannot be considered
agaeinst the approval of the agreed charges.,

Section 35 of the Transport Act must be read
together with s,15 of the Interpretation Act,R.S.C.
1927, ¢, 1, This s,35 glves the railways a privi-
lege which they did not previously possess, which
reads in the words of the judgment: "The authority
to meke such charge or charges for the tremsport of
2ll or any part of the goods of any shipper as may
be agreed between the raillway and the shipper; and
such charges may be lowered from the regular tariff
rate."

Section 15, above gquoted, reads: "Every Act
and every provision and enactment thereof,shall be
deemed remedial, whether i1ts immedlate purport is
to direct the doing of any thing which Parliament
deems to be for the public good, or to prevent or
punish the doing of any thing which 1t deems con=
trary to the public good; and shall accordlnglyre-
celve such fair, large and liberal construction and
interpretation as will best ensure the attainment
of the object of the Act and of such provision or
enactment, according to 1ts true intent, meaning
and spirit,"

T submit that the above direction imposes the
obligation on the Board to favour agreed charges
when those agreed charges are within the provisions
of Part V of the Transport Actj that the only parties
to be protected in the approval of the agreed charges
in question are the parties protected similarly by
the provisions of s,35(1); and that protectlon 1is
due to the other regulated carriers affected by the
agreed charges only when as mentioned in the Act.
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I submit that the provisions of s, 35(1) and
of 8,15 of the Interpretation Act are peremptory
directions to the Board excluding any judicial dis-
cretion not inferred from the formal provisions of
Part V. When the law does not make any distincw
tion, 1t is not within the judicial discretion of
any tribunal to make any. I will add, "when the
Board 1s satisfied that the agreed charges would
no doubt yleld a greater margin of profit to the
rail carriers than the average earned from the car-
riage of all traffic," it must, in my opinion, ap-
prove the agreed charges in order to give effect to
the Remedial Act (the Transport Act) and grant the
privileges of the Act to the carriers for whom 1t
was enacted,

It is evident from the memorandum end the judg-
ment that the railways could quite easily urge that
in the future a far greater amount of traffic might
be lost to them if the shlippers decided to utilize
the cheaper water routes to a greater extent. In
that case, they would or could lose the haulage on
their Eastern lines and have to be content wilth
what earnings would result on their Western lines.
It is true that the shippers have had the facilitiles
avallable to them to do this in the past (and the
memorandum shows that they have availed themselves
to a certain extent) but the fact remains that a
greater intensity of water route shipments is possi=-
ble and that it would adversely affect the reilways,

If the Board 1s to conslder the effect the
agreed charges is likely to have on the net revenue
of the applicents, it 1s bound as a corollary also
to consider the effect the refusal to the approval
of the agreed charges is 1likely to have on their
revenue.

True, a carrier 1s entitled to be heard in op=~
position to the application (35(5)(c)) but not in
opposition to the operation of the Act or its appli-
cation,

It can object that the applicant can adequate-~
ly secure the whole object of his agreement by com~
petitive or special tariff of tolls, or the effect
the agreement 1s likely to have on the net revenuse
of the carrier, or that it does not comply with any
of the enactments of the Act; but not because 1%
would be adversely affected, for then, &s in this
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instence, he 1s asking the Board to deny to the
applicant a right conferred by law, "to make such
charge or charges for the transport of the goods
of any shipper or any part of his goods as may be
agreed between the carrier and the shipper,"

"The law ..., 18 always speaking ...,the same
shall be applled to the circumstances as they arise
so that effect may be given, to each Act Part 17
end every part thereof, according to 1ts spirit,true
intent and meaning" (Interpretation Act, s,10).

By 8.35(9)(c), any carrier may at any time
af ter the expiration of one year after approval of
the agreed charge, apply to the Board for the with=-
drawal of 1its approval,but only when the Board has
approved an agreed charge without the restriction
of time, but this right 1s glven only to the con=
tracting carrier and shipper. As under the section
"The Board may withdraw, or refuse to withdraw,its
approval, or may continue its approval subject to
such modifications being made in the charge as 1t
thinks proper and as the carrier and the shipper
to whose goods the charge 1ls applicable are pre-
pared to agree to,"

The only protectlion of the contracting parties
1s the intent of the above provisions,and from the
sllence of the Act we must infer that, even after
approval of an agreed charge, whatever losses have
been suffered by competing carriers, the Board has
no more jurisdiction to consider such real losses
then it has to consider potential losses « Qui
dicit de uno, megat de altero ~ Where the terms of
a statute express the intention of the Leglslature
with sufficient clearness the Court will not con~
gider the reason of the law, nor will it interfere
with 1ts execution on the ground of the inconveni-
ence and danger to the public which may result there-
from (Montreal v, Standard Light & Power Co,/1897/
A, 0. 527),

I would approve the Agreed Charges which will,
in the words of the judgment, "no doubt yield a
tgreater margin' of profit to the rail carriers than
the average earned from the carriage of all trafe
ficy" I would suggest that the practice followed
in England concerning the approval of such charges
be followed by the Board,
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The British statute has been passed for the
same reasons as Part V3 the provisions of both are
virtually the same except that there 1s no provisge
lon in the Britlsh statute entltling a carrier to
object against the approval, but as aforesaid,the
economy of the Act is not modified by this provis-
ion., I would declare that potential losses to
competing carriers 1s not a relevant consideretion
against the approval of an agreed charge,

As it appears in the memorandum that all data
to establish the posslbillities of the agreements
are not on record, the applicants not having had
the opportunity to file these data nor submissions
in answer to the memorandum, I would, in the inter-
ests of parties concerned, or regulated carriers,
order a rehearing or at least furnlsh the railways
with a8 copy of the memorandum and give them the
right to flle the missing data and submissions.

Any doubt as to the effect of the Agreed
Charges on the net revenue of the applicants or
as to whether a competitive rate could adequately
assure the object of the agreements might thus be
solved; and then an appeal would lie to the Supreme
Court on the rulings of the Board on questions of
law as provided in 8,52(3) of the Railway Act,
which Court could determine once and for all the
true intent and mesning of Part V and of 1lts pro=-
visions.
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