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1.ORD TH XKLZRTON
LorD DU PARCQ
SIR JOHN BEAUMONT

[Delivered by 1.ORD THANKERTON]

Their Lordships do not find it necessary to hear Counsel for the
Respondents.

Counsel for the appellant has based his appeal on two alternative grounds
which are set forth in the Reasons at the end of his Case. The first one
is: °‘ Because the estate of the Khan of Garhi Habibullah is attached to
his office.”” That is, the appellant’s office. ** Alternatively, because the
Khan had made a complete gift of his estate to the defendant who is in
possession of the estate by virtue of that gift.”

With regard to the first point, Mr, Khambatta agreed that unless he
could call in aid the three Sanads referred to in the certified history whicn
is on page 33 of the Second Part of the Record, where their Lordships
find this: ‘* They hold three Sanads of that time ’—unless he had that
then his case must rest on custom enly, and that would be of no use to
him now because of the recent Shariat law.

With regard to the reference to the three Sanads it simply says: * They
hold three Sanads of that time.” Their Lordships will assume that they
were grants from the Mogul rulers ol the period. There is no evidence
that those grants were in any way accepted or ratified by the British
Government.

Secondly, there is no evidence what the contents of those Sanadsz were,
or even that they related to the property in suit. Their Lordships are
unable to deduce from the reference to the three Sanads any finding in
favour of the appellant.
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That being so, the first ground of claim disappears.

Their Lordships now turn to the alleged gift. The original gift appears
in a daily diary on the 1st May, 1930, which is to be found at page 52
of the Second Part of the Record. Again Mr. Khambatta agreed that so
far as the terms of that entry are concerned they do not constitute a
competent gift according to Mohammadan Law, because there is a reserva-
tion of possession of the property by the donor during his life. It will
be noted that towards the end of that entry there is the authority for
having a mutation made in the proper register in favour of the alleged
donce.

Their Lordships then come to the entry in the register of mutation
No. 3061 at page 55 of the Second Part of the Record and in column 13
the entry is to be found. The alleged donor Mohd. Akram Khan appears
according to that statement of the entry to make the entry in the daily
diary the basis entirely of his mutation. It is clearly based upon that
mutation. That is on the 1st May, rg30, and so far as the new entry
is concerned it cannot be dased on anything but the entry in the daily
diary, and it could not be evidence of an out-and-out gift.

Mr. Khambatta referrad their Lordships to an Order of the 7th May,
1930, at page 57 of the Second Part of the Record when Mohd. Akram
Khan appeared before the Tahsildar. That records that he had admitted
the correctness ol the new entry of the 1st May, 1930, which is clearly
based on the entry in the daily diary; and accordingly it does not seem to
their Lordshins that that order of 7th May—any more than column 15 of
the 1st May, 1930—can be read as evidence of a gift out-and-out.

Mr. Khambatta again agreed that if these entries are to be so read,
he had no case left because apart from these entries he had no evidence
of any out-and-out gift subsequent to the entry in the daily diary.

Accordingly their Lordships are of opinion that the appeal fails and they
will humbly advise His Majesty that the judgment of the Court below
should be affirmed and the appeal dismissed; the appellant will pay the
respondents’ costs of this appeal.
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