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CIECIL ni CORDOVA

G. J. p CORDOVA

CLECIL »iz CORDOVA & CO. LTD. (Defendants) - - - dAppellants
AND

VICK CILEMICAL COMPANY (Plaintiffs). - - - - Respondents
AND

IN TIHHE MATTER of an Application by CrciL de Corbova & Co. LiTp.
AND

IN TIIE MATTER of the Registered Trade Marks Nos. 1852 and 3707 of Vick
CirEMICAL COMPANY

AND
IN TIILE MATTER of the Trade Marks Law (Cap. 272).

RECORD OF PROCEEDINGS

INDEX OF REFERENCE

PART I
NO. DESCRIPTION OF DOCUMENT - DATE PAGE
IN THE SUPREME COURT OF JUDICATURE
OF JAMAICA
PLEADINGS IN ACTION
1 Writ of Summons and Endorsement .. .. ‘e .. 1st March 1944 1
2 Statement of Claim ‘e .. . .. .. .. 19th September 1944 3
3 | Defence .. .. .. .. .. .. .. 3rd April 1945 5
4 Notiee requiring Further and Better Particulars of Defence 22nd June 1945 8

(714

Further and Better Particulars of Defence .. .. .. 22nd September 1945 9
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NO. DESCRIPTION OF DOCUMENT DATE PAGE
PROCEEDINGS ON MOTION
6 Notice of Motion 11th October 1945 10
APPLICANTS’ (APPELLANTS') EVIDENCE :(—
7 Affidavit of Cecil Bert Green 30th May 1945 12
8 Exhibit C.B.G.1 to above Affidavit 30th May 1945 14
9 Exhibit C.B.G.2 to above Affidavit 30th May 1945 15
10 Affidavit of Robert A. Peck 31st May 1945 18
11 Affidavit of John Stanley Walmsley 8th June 1945 19
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16 Affidavit of Frederick Charles Fisher 31st May 1946 25
17 Affidavit of Robert Cameron Humphries 1st June 1946 26
| INTERLOCUTORY ORDER
18 Consent Order of Mr. Justice Cluer 18th December 1945 29
TRIAL
19 Notes of Evidence of Mr. Justice Savary 3rd June 1946 to
. 31st July 1946 30
PLAINTIFFS' (RESPONDENTS’) EVIDENCE :—
19 (a) Felix Bolivar Francié;
Examination-in-chief .. 4th June 1946 30
Cross-examination 4th June 1946 31
Re-examination 4th June 1946 31
19 (b) Dudley Arlington Haughton—
Examination-in-chief .. " 4th June 1946 32
Cross-examination 4th June 1946 32
Re-examination 4th June 1946 33
19 (c) Robert McKenzie Dunning—
Examination-in-chief .. 4th June 1946 33
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19 (h)

19 (i)

19 (j)

19 (k)

19 ()

DESCRIPTION OF DOCUMENT

Cross-examination
Re-examination
Re-cross-examination .
Williain Henry Picrce—
Examination-in-chief
Cross-examination
HHorace HHenriques—
Examination-in-chief
Cross-examination
Re-examination
1Ielen Spence—
Examination-in-chiel .
Cross-examination
Dolly Glen-Campbell—
Ixamination-in-chief ..
Dudley Ainsworth Limonius—
Examination-in-chief
Cross-examination
Charles Levy—
Examination-in-chief ..
Cross-examination
Re-examination
Karl Wilson-Janies—
Examination-in-chief
Cross-examination
William Edward dMcCulloch—
Examination-in-chief
Cross-examination
Herbert Kong—

Examination-in-chief .

5th
OHth

Hth

5th

Sth

Oth
Sth

Sth

Sth

Sth

Sth

6th
6th
6th

6th
6th

6th
6th

6th

June |

June

June 14

June

June

June

June

June

June

June

June

June

June

June

June

June

June

June

June

June

June

1916

1916

1916

1916

1946

1946

1916

1916

1946
1946

1946

1946

1946

1946
1946

1946
1946

1946
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11

1t

14



iv

NO. DESCRIPTION OF DOCUMENT DATE PAGE
Cross-examination 6th June 1946 45
19 (m) Rupert Henry Kinkéad——
Examination-in-chief .. 6th June 1946- 45
Cross-examination 6th June 1946 46
19 (n) Leonard Burnett—
Examination-in-chief .. 6th June 1946 46
Cross-examination 6th June 1946 46
19 (o) Cyril Maxfield—
. Examination-in-chief . 6th June 1946 47
Cross-examination 6th June 1946 47
19 (p) Edgar James Evans—
Examination-in-chief .. 6th June 1946 47
Cross-examination 6th June 1946 48
Re-examination 6th June 1946 48
19 (q) Robert Cameron Humphries—
Examination-in-chief .. 6th June 1946 48
Cross-examination 7th June 1946 50
Re-examination 7th June 1946 50
Re-cross-examination .. 7th June 1946 50
19 (r) Joseph Kong—
Examination-in-chief .. 7th June 1946 50
Cross-examination 7th June 1946 50
19 (s) Geoffrey Campbell Gunter—
Examination-in-chief .. 7th June 1946 51
Cross-examination 7th June 1946 51
19 (b) Audley Louis Evans—
Examination-in-chief .. 7th June 1946 51
19 (n) ‘ Altamond Vincent Armond—
Examination-in-chief .. " 7th June 1946 51
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20 (a)
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20 (c)

26

27

29

v
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William Walworth Dyer—
Examination-in-chief .,
Cross-examination

DErENDANTS' (APPELLANTS') IOVIDENCE (—

William Gilbert Thomas—
Examination-in-chief .,
Cross-examination

Gabriel Joshua de Cordova—
Examination-in-chief .
Cross-examination
Re-examination

Aubrey Joseph Grant—
Examination-in-chief ..
Cross-examination
Re-examination

Reasons for Judgment of Trial Judge, Savary, J.
Judgment ..

IN THIE COURT OF APPEAL

Notice and Grounds of Appeal in Action
Notice and Grounds of Appeal in Motion
Reasons for Judgment
Hearne, C.J.
Carberry, J. ..
MacGregor, J.
Entry of Judgment
Reasons fox: Judgment on Pctitions for Leave to Appeal
Order granting Leave to Appeal to His Majesty in Counecil

Order granting Final Leave to Appeal to His Majesty in
Council .. . .. o .. .
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Tth

4th
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4th
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29th
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DATE

June 1916
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July 1946
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July 1946
July 1946

July 1946

July 1946
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March 1947
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January 1948
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PART 11
EXHIBITS

NoteE.—In certain cases the exhibits have been reproduced in fzll. In others only the relevant portions
have been reproduced and in such cases an asterisk appears against the exhibit letter. Certain
exhibits have not been reproduced in the Record but copies appear in the Exhibit Book and a
note to that effect appears in the right-hand margin. Finally some exhibits have not been
reproduced at all and in such cases the words * Not Printed” appear in the right-hand margin.

Exff f 1T DESCRIPTION OF EXHIBIT DATE PAGE
A. Correspondence between Parties and their solicitors as
follows :—
1. Plaintiffs’ Solicitors to Defendants .. .. 8th June 1943 103
2. Defendants’ Solicitors to Plaintiffs’ Solicitors .. 20th July 1943 104
3. Plaintiffs’ Solicitors to Defendants’ Solicitors .. 21st February 1944 104
4. Plaintiffs’ Solicitors to Defendants’ Solicitors .. 16th May 1946 105
5. Defendants’ Solicitors to Plaintiffs’ Solicitors .. 29th May 1946 106
i : 8
B. Sample of Vaporub L .. .. .. .. —_ Emifiebit
! Book
C. Samples of other Vick products sold in Jamaica .. _ See
Exhibit
| (1) Va-tro-nol Book
(2) Cough Drops
(3) Inhaler
D. Cartons for Vicks Vaporub .. .. .. .. e See
Exhibit
(1) 1923-1925 _ Book
(2) 1926-1927
(3) 1927-1928
(4) 1928-1929
(5) 1929-1932
(6) 1932-1935
(7) 1935-1936
(8) 1936-1939
(9) 1939-1941
(10) 1941-1944
(11) 1946
E. Bottle labels for Vicks Vaporub .. . . .. _ See
Exhibit
(1) 1925-1929 Book
{(2) 1929-1936
(3) 1936-1938
(4) 1938-1939
(6) 1939-1941
(6) 1941 (January to October)
(7) October (1941-1944)
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NO,

vii

DESCRIPTION OF EXHIBIT

Directions folders of Vieks Vaporub

(1) 1923-1928

(2) 19281929

(3) 1929-1935

(1) 1935-1936

(5) 1936-1939

(6) 1939-1911

(7)

(8) also 1937-1941
(9) 1911-1941
(10) 19151916

Speeimens of Vicks Vaporub Newspaper Advertiscments

Pamphlets circulated in the trade to the pu.blic in Jamaica

1) Romance of Remedy
2) The Story of Blix and Blee
3) Paper Bag

1) Colds

5H) The Five Scnses
3) Vicks Comics

) Vicks Home News 1936

8) Cold Yacts and Tancies 1937
(9) ” 1939
(10) IIow to Booklet

Company records of Advertisements appearmg in the
press .. .

(1) 1923-21, 1924-25
(2) 1924-1925

(3) 1925-26

(4) 1926-27

(5) 1926-27

©

(7) v
1927-28

(8) 1927-28, 1928-29, 1929-30
(9) 1927-28

(10) 1929-29, 1929-30, 1930-31
(11) 1930-31, 1931-32, 1932-33
(12) 1931-32, 1932-33

(13) 1931-32, 1932-33

(14) 1933-34

(15) 1933-34

(16) , 1934-35

(17) 1933-34'

(17a) ,, , 1934-35

(18) 1034-35

(19) ”

(20) 1935-36, 1936-37

@1 ,
@2) ,, , 1936-37, 1937-38
(23)

(24) 1936-37

@5) , , 1937-38

PAGL
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Book

See
Bxhibit
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Not
Printed

Not
Printed




viii

EXHIBIT

No. DESCRIPTION OF EXHIBIT DATE PAGE
(26) 1937-38, 1937-38
(27) ’
(28)
(29) , 1938-39, 1939-40, 194041, 1941-42
(30) 1938—39 1939—40 1940-41, 194142, 194243,
194344
(31) 1938-39
(32)
(33) 1939—40 194041
(34) 1 1
(35)
(36) w5 1941-42
(37)
(38) 1940—41 1941—42
(39) 104142
(40) » 5 194344 .
(41)
(42) 1945- 43, 194344
(43) 1943—44
K. Vicks records of advermsmg and sales campaagns and of
quantities of sales in Jamaica .. . . _— 106
L. Orders to Jamaica Agencies Ltd., for Vaporub in Jamaica
as follows :—
From
1. Kinkead Ltd. 2nd November 1935 129
2. James Dunn 18th November 1935 129
3. "Jamaica Times Ltd. 30th December 1936 129
4. NAAFI .. 31st August 1937 129
b. Fah Hing Co. .. 3rd September 1937 129
6. E. M. Bailey 22nd March 1938 129
7. NAAFI .. 26th April 1938 129
8. Kinkead Ltd. 5th May 1938 129
9. Hilton & Hilton 10th October 1939 - 130
10. Drug & Grocery Shop 25th October 1939 130
11. Kinkead Ltd. 11th December 1939 130
12. ‘Constabulary Depot Canteen 2nd January 1940 130
13. Constabulary Depot Canteen 2nd September 1940 130
14. NAAFT .. 3rd December 1940 130
15. Norton & Co. Ltd. 8th January 1941 131
16. Jamaica Times Ltd. 13th November 1941 131



BXHIBLT
Ny,

17,
15,

19,

)

-

33.
34,

36.
317.
38.
39.
10.

41.

DESCRIPTION OV EXHIBIT

DATE

I'rom
Ceeil Bo IMacey Ltd, L.

Kinkead Ltd,
NAARL L.

C. H. Scott

Lue Shing Co. ..
Norton & Co. Ltd.
. L. Delvaille
Stanley Vaz & Co.
Ceeil Yan

Stanley Vaz & Co.
Hilton & lilton
NAATFT ..

Armold McKay
Leslie Mordecai

. L. Delvaille
Stanley Vaz & Co.
NAATT ..

Walton’s Pharmacy
Banks’ Drug Store
E. L. Delvaille
Banks’ Drug Store
McPherson’s Drug Store
Kong & Bros. ..
Banks’ Drug Stofc
Kong & Bros. ..
Jamaica Times T.td.
E. L. Delvaille

E. A. Issa & Bros. Ltd.

J. J. Lyon & Co. Ltd.
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© 12th January 1943

13th November 1941
19th December 1941
23rd December 1941
16th Februury 1942
19th Februarvy 1942
21st IFebruary 1942
4th Maveh 1942
19fh March 1942
14th April 1942
23rd April 1942
30th April 1942

4th May 1942
16th May 1942

2nd June 1942

6th July 1942

9th July 1942
14th July 1942
16th July 1942
28th August 1942
15th September 1942
13th October 1942

14th October 1942

21st January 1943
27th January 1943
2nd February 1943
4th February 1943

11th February 1943

16th February 1943

PAGE
131
1.31

131

1:32



EXHIBIT

DESCRIPTION OF EXHIBIT

NO. DATE PAGE
From

46. Kinkead Ltd. 20th May 1943 135

47. NAAFT .. 26th May 1943 135
48. R. L. Edwards 31st May 1943 135
49. Johnston .& Co. Successors 3rd June 1943 135
50. Johnston & Co. Successors 3rd June 1943 135

51. Cecil B. Facey 3rd June 1943 136
52. Cooper & Hylton 4th June 1943 136

53. Kinkead Ltd. 8th June 1943 136

b4. Aston Chai & Co. 8th June 1943 136
55. Norton & Co. Ltd. 15th June 1943 136

56. Kinkead Ltd. 19th June 1943 136

57. A. L. Chen & Co. 21st June 1943 136

58. Edgar Thomas Yap 22nd June 1943 136
59. Leo Lopez 22nd June 1943 137

60. NAATFT .. 22nd June 1943 137

61. Ivor S. Levy 22nd June 1943 137

62. James A. Chin & Co. 1st July 1943 137

63. Aston Chai & Co. 10th.August 1943 137

64. K. Taaffe 10th August 1943 137

65. Walton’s Pharmacy 13th August 1943 137

66. W. J. Tomlinson 8th Septembér 1943 13

67. Kinkead Ltd. 10th September 1943 137
6.8. Brown’s Drug Store 21st October 1943 137

69. Nathan & Co. Ltd. 21st October 1943 138
70. E. L. Delvaille 27th October 1943 138
71. Palace Drug Stores 30th October 1943 138
72. Kinkead Ltd. 1st November 1943 138

73. Army & Navy Stores Ltd. 2nd November 1943 138
74. Kinkead Ltd.

30th November 1943

138



EXHIBIT
NO.

88.
39.
90.
91.
092,
093.

94.

96.
97.
08.

09.

o

xi

DESCRIPTION 01" EXHIBIT

I'rom
Kinkead Ltd.

Fivans sledieal Hall
Kinkead Ltd,
Brown’s Drug Store
Kinkead Litd.
Kinkead Ltd.
Jamaica Times Ltd.
Banks’ Drug Store
Bev Drug Store
15. A, Issa & Bros. Ltd.
Jamaien Times Ltd.
Army & Navy Stores Ltd.
1. II. Johnston
Kinkead Ttd.
R. A. Segre
T. B. Goodin
NAATFI .
Palace Drug Stores ILitd.
D. Henderson & Co. Ltd.
Edgar Thomas Yap
Palace Drug Stores Ltd.
Lue Shing Co. ..
Palace Drug Stores Ltd.
Palace Drug Stores Ltd.
Palace Drug Store

Trade Mark Registrations in Jamaica as follows :—

Certificate as to Registration of Trade Mark No. 1852.
Viek’s Vaporul Salve Label .. ..

Certificate as to Registration of Trade Mark No. 3707.
Vapornb .. . .. . ..

DATE
9th December 1913
20th December 1943
28th December 1943
29th December 1943
Ath January 1941
14th January 1944
27th January 1914
28th January 1944
31st January 1944
8th Iebruary 1944
2nd March 1944
13th March 1944
20th March 1944
3rd April 1944
25th July 1945
26th July 1945
16th October 1945
20th October 1945
14th November 1945
7th January 1946
26th January 1946
Undated

Undated

Undated

Undated

PAGE

1:39
139
1.39
1239
139
139
1-10
L-10
110
110
140
Lo
110
110
111
L1t
141
141
1h
141
m
REDE

141



EX;I(? x DESCRIPTION OF EXHIBIT DATE PAGE
3. Certificate as to Reglstratlon of Trade Mark No. 3276.
Vicks .. . .. _— 144
4. Certificate as to Regls‘m ation of Trade Mark No. 3092.
Va-Tro-Nol . . - 145
See
N. Samples of Karsote Vapour Rub. N1. N2. N3. e Exhibit
Book
0. Specimens of Newspaper Advertisements by Karsote .. —_ See
Exhibit
Book
P. Samples of other similar products on sale in Jamaica .. Not
Printed
Q. Advertisements of Mentholatum, Eno Fruit Salt and Not
Andrews Liver Salt . e Printed
R. Trade Mark Registration 1436 Eno. . 146
" " ” 1257 (Fruit Salt) 147
S. Correspondence between Respondents or their advisers
and P. A. Benjamin Mfg. Co. Ltd., Burgoyne, Burbidges
Co. Ltd., and Ayrton, Saunders & Co. Litd., as follows:—
1. Letter, P. A. Benjamin ‘\Ifg Co. Ltd. to lemgston
and Alexander 11th October 1933 148
2. Copy of Handbill sent with above letter .. —_ 149
3. Letter, Respondents to Burgoyne, Burbldges & Co.
Ltd. .. 11th August 1936 150
4. Letter, Burgoyne, Burbidges & Co. Ltd. to
Respondents .. . .. .. . . .. 24th August 1936 - 151
5. Letter, Ayrton, Saunders & Co. Ltd. to Respondents 21st October 1933 151
6. Letter, Ayrton, Saunders & Co. Ltd. to Respondents 26th November 1937 152
1. Letter, Respondents to Ayrton, Saunders & Co. Ltd. 7th December 1937 153
8. Letter, Ayrton, Saunders & Co. Ltd. to Respondents 16th December 1937 153
9. Letter, Ayrton, Saunders & Co. Ltd. to Respondents 28th December 1937 154
10. Letter, Respondents to Ayrton, Saunders & Co. Ltd. 11th January 1938 155
*T, Documents relating to the application by Chemical Hall
Ltd. to register Trade Mark “ Vick’s Vaporub Salve
as follows :—
1. The application of Chemical Hall Ltd. 21st January 1924 156
2. Notice of opposition by Respondents 7th March 1924 157
3. Letter Registrar-General to Chemical Hall Ltd. .. 24th March 1924 157
4. Letter, Chemical Hall Ltd. to Registrar-General . 25th March 1924 158




EXHinr

NO,

*V,

A

o

[}

xiii

DESCRIPTION OF EXHIBIT

DATE

Registrar-General’s order as to Costs
Documents relating  to
application to register
follows :—
Application Form

Respondents’  predecessors’
Trade Mark No. 1852 as

Authorisation and Request, for Assignment
Joint. Request,
Assignment

Letter from Livingston & Alexander to Registrar-
General and notes thereon

Letter, Registrar-General to Livingston & Alexander

Letter, Livingston & Alexander to Registrar-General
and nofes thercon

Documents relaling to Respondents’

! application to
register Trade Mark No. 32

76 as follows :—
Application Iform
Minutes in folder of General Register Office

Letter, L:in;:ncr, Parry, Card & Langner to Registrar-
Genera ‘e . .

Letter, Registrar-General to Langner,

Parry, Card
and Langner .. .. .

Letter, Langner, Parry, Card & Langner to Registrar-

General

Documents relating to Respondents’ application to
register Trade Mark No. 3707 as follows :(—

Applieation Form

Minutes appear mg in and on folder of General Register
Office . . .

Letter, Langner, P'ery, Card & Langner to Registrar-
General .

Representation of Trade Mark

Letter, Registrar-General to Langner, arry, Card
and Langner . e

Letter, Langner, Parry, Card & Langner to Registrar-
Gencral .. .. ..

Letter, Registrar-General to Langner,

Parry, Card
and Langner .. .. ..
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25th April 1921

3rd April 1921
4th August 1925
Undated

Ath August 1925

Hth April 1924

9th April 1924
28th April 1924

26th October 1936

26th October 1936
17th December 1936

6th January 1937

2nd October 1941

3rd October 1941

7th November 1941
26th November 1941

13th December 1941

159
161
163

163

164

165

165

166

167

168

168

169

174

174



xiv

EXHIBIT

XO DESCRIPTION OF EXHIBIT DATE PAGE
Y. Invoices of exportation of Karsote Vapour Rub to 26th August and 2 of
Jamaica .. . . 8th Sept. 1941 175
Z. Tllustrated pamphlets issued by E. Griffiths Hughes Ltd., _ Not
Manchester, Jingland . Printed
AA. Sample of other Vapour Rub on sale in Jamaica —_ See
. Exhibit
Book
BB. Package of 12 Karsote Vapour Rub _ Not
Printed
CC. United States Registrations—
(1) 103601 - 178
(2) 292248 —_ 180
(3) 333896 S 182
*DD. The British Pharmacopeeia Edition of 1932 —_ Not
Printed
*EE. "The British Pharmaceutical Codex Edition of 1934,
pages 639, 640, 641 and 1765 . . _— 184
*FF. The Extra Pharmacopeeia, Vol. II—Edition of 1938,
pages 375, 377 and 318 . —_ 186
*GG. British Trade Mark Journal of 8th June 1921, page 1140 _ 187
HH. Bottle of Vick Vapour-Rub Salve sold in England e See
Exhibit
Book
JJ. (1) Four photostats of advertisements of Penetro Not
Product _ Printed
Jd. (ii) Clipping from Dally Gleaner of Vaporox Advertise- Not
ment . .  — Printed
KXK. Pharmaceutical Formule—Edition 1929, page 940 —_— 187
NN. Bill for purchase of bottle of Karsote Vapour Rub _ 188




PART III

DOCUMENTS (OTHER THAN EXHIBITS) FORMING PART
BUT NOT PRINTED

OF RECORD

NO.

&

DESCRIPTION OF DOCUMIENT

DATE

Consent order adjourning hearving of the Motion to the date of the
trinl of the Action

Swmmary of Submissions by Plaintiffs’ Counsel at the trial ..
Summary of Submissions by Defendants’ Counsel at the trial
Minute of the Judgment of Mr. Justice Savary

Minute of Judgment of Court of Appeal

Order allowing appeal

Consent order after appeal

Minute of Judgment of Court of Appeal on petition for leave to
appeal to 1lis Majesty in Council ..

Minute of Order of Court of Appeal granting final leave to appeal
to His Majesty in Council - .. ..

1-ith December 1915

1{th February 1917
12th Janunary 1918
12th January 1948

10th March: 1948

9th April 1948

bth July 1948




No. A7 of 1948,

P the Privy Couneil.

ON APPEAL
RO THE COURT OF APPEAL FOR JAMAICA,

BETWEEN
CICIT, D CORDOVA
G. J. pr CORDOVA
CLECIL D CORDOVA & CO. LTD. (Defendants) - cdppellants
' AND
10 VICK CHEMICATL COMPANY (Plaintifls) - - Respondents
AND
IN THIE MATTER of an Application by CrciL de Corpova & Co.
I/rD. AND

IN TIHIZ MATTER of the Registered Trade Marks Nos. 1852 and
3707 of Vick CisMICAL COMPANY

) AND
IN THE MATTER of the Trade Marks Law (Cap. 272).

RECORD OF PROCEEDINGS

20 PLEADINGS IN ACTION.

Inthe
Supreme
No. 1. ' Courl.of
WRIT OF SUMMONS and Endorsement. Jamaic.
Suit No. B.8 of 1044,  No-1
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA. Summmons
Between VICK CHEMICAL COMPANY - . - Plaintiffs Eﬁl .
and ment, Ist
CECIL »rE CORDOVA March 1944,
G. J. pE CORDOVA
' and
30 CECIL pE CORDOVA & CO. LTD. - - Defendants.

GEORGE VI by the Grace of God of the United Kingdom of Great
Britain and Ireland and of the British Dominions beyond the Seas, King,
Defender of the Traith, TEmperor of India, ete.,, To Cecil de Cordova,
G. J. de Cordova and Ceccil de Cordova & Co. Ltd., all of 146 ITarbour
Street, Kingston.
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In the

Supreme
Court of

Jamaica.

No. 1.
Writ of
Summons
and
Endorse-
ment, 1st

2

WE COMMAND You, That within Fourteen Days after the Service of
this Writ upon you cxclusive of the day of such service, you do cause
an appearance to be entercd for you in an action at the suit of Vick
Chemical Company

And take notice that in default of your so doing the Plaintiff may
proceed hercin and Judgment may be given in your absence.

Witness The Honourable JOHN LEWIS HENRY WILLIAM
SAVARY, Acting Chief Justice of Jamaica the 1st day of March in the

March 1944, year of our Lord One Thousand Nine Hundred and Forty-Four.

conttnued.

(L.S.)

THE PLAINTIFI' CLAIMS against the Defendants—

(A) An injunction restraining the Defendants from infringing
the registered Trade Marks of the Plaintiff Nos. 1852 and 3707
or either of them.

(B) An injunction restraining the Defendants from selling
goods not the manufacture of the Plaintiff under the name
“Vapour Rub” or any other name so closely resembling
“ VapoRub,” the name and mark of the Plaintiff’s goods, as to
be calculated to deceive. :

(c) An injunction restraining the Defendants their servants
or agents from passing-off goods not of the Plaintiff’s manufacture
for the goods of the Plaintiff.

(D) An account or damages.
Dated the First day of March 1944.

LIVINGSTON & ALEXANDER,
Plaintiff’s Solicitors.

This Writ was issued by LIVINGSTON & ALEXANDER, Solicitors of
Kingston whose address for service is No. 20 Duke Street, Kingston,
Solicitors for the said Plaintiff whose registered office is at 900 Market
Street in the City of Wilmington, State of Delaware in the United States
of America and whose attorneys in this Island are Sir Noel Brooks
Livingston who resides at No. 10 West Kings House Road, Half-Way Tree
Post Office, Harold Vincent Alexander who resides at No. 18 West King’s
House Road, Half-Way Tree Post Office and Aston Levy who resides
at ‘“ Belmont 7 Stony Hill Post Office and who practise under the style
or firm name of Livingston & Alexander at No. 20 Duke Street, Kingston.

10

20

30

-



10

30

40

3

No. 2.
STATEMENT OF CLAIM.

1. The Plaintifl is a Corporation organized and existing under the
Laws of the State of Delaware in the United States of America having its
registered ollice al 900 Market Street in the City of Wilmington in the
State of Delaware in the United States of Ameriea and manufactures and
sells in the United States of America and exports to most ol the countries
of the world including Jamaiean medicines and medicated articles and
phiarmaceutical preparations.

2. The first and sccond Defendants, prior to the 28th day of
December, 19403, carried on business in co-partnership nnder the style or
firm name of Cecil de Cordova & Company at 1.46 Llarbour Strect, IKingston,
Jamaica as General Merchants and Commission Agents.  Since the said
28th day of December 1943 the third Defendant has carried on the said
business at the aforesaid address and the {first and sccond Defendants have
been actively engaged in the conduct and management of such business
and the second Defendant is Managing Director thereof.

3. The Plaintiff is the Proprietor of Trade Mark No. 1852.

Trade Mark No. 1852 consists of the words “ VICKS VapoRub ”
above the deseriptive word ¢ Salve,” and added matter. The said Trade
Mark was registered on the Seventh day of April 1924 in the Register of
Trade Marks by the predecessor in title of the Plaintiff as proprietor
thereol in Class 3, inter alia, for a medicinal salve and a liniment. The
Plaintiff has since the 9th day of December 1936 been registered in the
Register of Trade Marks as the proprietor of the aforesaid Trade Mark.

4. The Plaintiff is also the proprietor of Trade Mark No. 3707.

Trade Mark No. 3707 consists of the word * VapoRub.” The said
Trade Mark was registered on the 13th day of October 1941 in the Register
of Trade Marks by the Plaintiff as the proprietor thercof in Class 3 for
Chicmical substances prepared for use in medicine and pharmacy and is
“associated ” with Trade Mark No. 1852.

5. The Plaintiff and its predecessors in the business carried on by
the Plaintiff as aforesaid have extensively used the said Trade Marks as
Trade Marks upon a medicated salve manufactured and sold by them for
very many years and for upwards of 25 years in Jamaica and the Plaintiff
continues to use the said Trade Marks extensively iu its business in the
majority of the countries of the world including Jamaica.

6. The Plaintiff’s distributor in Jamaica is Jamaica Agencies Limited
carrying on business as Manufacturers’ Representatives and Commission
Agents at 175 Harbour Street, Kingston aforesaid, and the latter Company
and its predecessors in the business carried on by it have for upwards of
25 years imported and distributed to the trade and the public in Jamaica
the aforesaid medicated salve.

7. By reason of the user alleged in paragraphs 5 and 6 hereof and by
advertisement and other mecans the Plaintiff’s medicated salve marked
with the said Trade Marks has become known to purchasers or intending
purchasers as ‘ VapoRub ' and amongst Members of the Medical
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Profession and amongst Druggists and Chemists and in the trade of
General Dealers, and to the public at large ‘‘ VapoRub ’ means a salve
made and sold by the Plaintiff.

8. The Plaintiff is accustomed to paste upon the jars containing the
said salve manufactured and sold by it labels bearing the said Trade
Marks or the essential particulars thereof without any alteration substantially
affecting the identity of the same. The said jar is packaged in a cardboard
box also prominently displaying the said Trade Marks as does the cap used
on the said jars. At the present, and for 25 years past the said label and
cardboard container bear and have borne the distinctive word “ VapoRub ”’
prominently displayed thereon in red on a torquoise blue background with
a red triangle on a white triangular background in the centre of the label
and with other words thereon and the said salve sold in the market and
bearing the aforesaid label so arranged are known to purchasers or
intending purchasers as and is bought by them as and for the goods of the
Plaintiff.

9. The Plaintiff has recently discovered, as the fact is, that the first
and second Defendants whilst carrying on business in partnership as
aforesaid as Cecil de Cordova & Co. and thereafter as parties actively
engaged in the management and conduct of the business of the third
Defendant and the third Defendant since its incorporation as aforesaid
have been and are selling a medicated salve not of the Plaintiff’s
manufacture bearing the words ‘“ Vapour Rub ”’ prominently displayed on
the label pasted on the bottle in which it is contained.

10. The Plaintiff has also recently discovered, as the fact is, that
the Defendants have advertised and invoiced and sold a medicated salve
or ointment not of the Plaintiff’s manufacture as ‘“ Vapour Rub.”

11. The use of the said words  Vapour Rub ”’ as aforementioned is
an infringement of the Plaintiff’s said Trade Marks No. 1852 and
No. 3707.

12. The employment of the said labels by the Defendants is an
unlawful imitation of the get-up of the Plaintiff’s goods referred to in
paragraph 7 hereof.

13. The use of the words ‘ Vapour Rub ” as aforesaid is caleulated
to deceive purchasers of the salve sold by the Defendants into the belief
that they are buying salve of the Plaintiff’s manufacture and purchasers
and /or intending purchasers have in fact been deceived.

14. By reason of the unlawful acts aforesaid the Defendants have
sold and passed off and have caused to be sold and passed off large
quantities of goods not of the Plaintiff’s manufacture as and for the
Plaintiff’s goods and have thereby gained large profits.

THE PLAINTIFF CLAIMS :—

(1) An injunction to restrain the Defendants, their servants
and agents, from infringing the Plaintiff’s said Trade Marks
No. 1852 and No. 3707 respectively and from passing off goods
not of the Plaintiff’s manufacture as or for the goods of the
Plaintiff. And in particular to restrain them from selling,
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offering for sale, or disposing of any medicated or pharmaceutical  Tnthe
product not of the Plunfifl’s manufacture hearing the words ‘:"”/"'_"""'
“Yapour Rub” or any other words colomrably resembling the ,’1’::,’”“’:{
Plaintifl’s said Trade Marks. —
(2) An aceconnt of the prolits made by the Defendants in Sl-llt\i;;n:-!x.n
selling or disposing of any medicated or pharmaceutieal pre- (¢epim,
parations not of the Plaintiffs manulfacture under the words poh

* Vapomr Ruh.” September
1914,
(+3) Damages., conliuned.
10 (-t) Delivery up to the Plaintitt by the Defendants upon

oath of all medicated or pharmacentical products not of the
Plaintift’s manufacture, in theiv possession ov under their control
marked with or bearing the words ¢ Vapour Rub” and of 2l
advertising blocks in their possession op under their control
bearing the words “ Vapour Rub > for deletion or ¢ancellation
of the said words or for destruction.

Settled.
N. W. MANLEY.
IFiled and  delivered  this 19h day of September 1944 by Messrs.

20 LIVINGSTON & ALEXANDER of 20 Duke Street, Kingston, Solicitors
for and on behall of the above-named TPlaintiff.

No. 3. No. 3.
DEFENCE. Defence,
3rd April
1. The Defendants have no knowledge of the matters alleged in 1919
paragraph 1 of the Statement of Claim.

2. Paragraph 2 of the Statement of Claim is admitted.

3. Save as is hereinafter specifically admitted, the Defendants
deny cach and every allegation contained in paragraphs 3 to 8 inclusive
of the Statement of Claim.

30 4. The Defendants admit that the Fiaintiffs are registered as the
proprictors of the alleged Trade Mark No. 1852 which was registered
on the 7th day of April 1924, in the Register of Trade Marks by the pre-
deeessor 1n title of the Plaintiffs as proprietors thercof in Class 3, inter alia,
for a medicinal salve for external use and a liniment. The said alleged
Trade Mark consists of a label at the top of which special prominence
is given to the words * VICKS VapoRub Salve’ and in the centre of
which there appears the thick figure of a triangle with the words ¢ Viek
Chemical Company ** printed thereon and added matter. At the bottom
of the said label there is also printed the words ‘¢ Vick Chemical Company.”’

40 Reference will be made at the trial to the said alleged Trade Mark for a
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full description thereof, but the Defendants deny that the said mark is a
trade mark, and that the Plaintiffs are properly registered as the proprietors
of the same.

5. On the 5th day of November 1936, the Plaintiffs became registered
as the Proprietors of Trade Mark No. 3276 which consists of the word
* VICKS ”’ in thick block capitals, for all goods included in Class 3. That
said Trade Mark is associated with the alleged Trade Mark No. 1852.

6. The Defendants admit that the Plaintiffs are registered as the
proprietors of the alleged Trade Mark No. 3707, which was registered on
the 13th day of October 1941, in class 3 for chemical substances prepared
for use in medicine and pharmacy, and which consists of the word
“VapoRub.” This said alleged Trade Mark is also associated with the
alleged Trade Mark No. 1852, but the Defendants deny that the said
mark is a trade mark and that the Plalntlffs are properly registered as the
proprietors of the same.

7. The Defendants will contend that the word * VapoRub ” is
descriptive and is disentitled to protection in any Court of Justice, being
merely a misspelling of the words ¢ Vapour Rub,”” which words are common
to the trade and have from a date long anterlol to the year 1924 been
commonly used to describe medicaments of a particular character.

8. The Defendants will further contend that prior to the registration
of the alleged Trade Marks Nos. 1852 and 3707 referred to in paragraphs 4
and 6 hereof, the Plaintiffs, both in advertisements and otherwise, used
and employed the word * VapoRub’’ as being descriptive of the goods
being sold by them and that subsequent to the registration of the said
alleged Trade Marks the Plaintiffs have continued and still continue to
use the said word ‘“ VapoRub ’ solely in a descriptive sense and not for
the purpose of indicating the origin of the said goods.

9. The Defendants deny that the Plaintiffs’ medicated salve has
become known to purchasers or intending purchasers as * VapoRub ”’
or that amongst members of the Medical Profession or amongst Druggists
or chemists or in the trade of General Dealers, or to the public at large
the word ¢ VapoRub ’ means a salve made and sold by the Plaintiffs
as is alleged in paragraph 7 of the Statement of Claim or at all.

10. The Defendants admit that the Plaintiffs are accustomed to
paste upon the jars containing the said salve manufactured and sold by
them labels bearing the essential features of the alleged Trade Marks
referred to in paragraphs 4, 5 and 6 hereof, as does the cardboard container
and the caps used on the said jars. The said jars, the caps used thereon
and the cardboard eontainers bear and have always borne prominently
displayed thereon the words ¢ VICKS VapoRub,”’ and the Defendants
admit that the said salve, labelled and packaged as hereinbefore deseribed,
is known to purchasers or intending purchasers as and is bought by them
as and for the goods of the Plaintiffs.

. 11, Save that the Defendants admit that they are the agents and
distributors for Messrs. E. Griffiths Hughes Ltd. of Manchester, England,
who are the manufacturers of “ KARSOTE Vapour Rub ” and that as
such they sell and supply the wholesalers and retailers in the trade, on
their request, but to no one else, cardboard containers each containing
twelve jars of ¢ Karsote Vapour Rub ”’ and that the said containers when
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supplied by them arve wrapped in plain hrown paper having pasted on
each one o wliite Tabel on whieh is printed in large green letters the words
CIKARSOTE VAPOUR RUDB,” paragraphs 9 and 10 of the Statement of
Claim wre denied,

(2. The said salve has always been sold by {he Defendants in the
manner deseribed in paragraph 11 hereof, and has always been advertised
sold and invoiced by the Defendants as “ IKARSOTIEE VAPOUR RUB”Y
which mark has bheen  extensively and  continunously used by  the
manufacturers thereol upon and in connection with the said goods.

13, Paragraphs 11, 12, 13 and 14 of the Statement of Claim are
denied, :

1.1, The said salve is and always has been sold by the Defendants in
exactly the same condition in which it has been imported from Messrs.
15, Grifliths Hughes Ltd. of Manchester, Iingland, the manufacturers
thereol.

15, The said words “ Vapour Rub” are a bona fide description of the
character or quality of the goods so sold by the Defendants and have been
so used in respect of medicaments of this particular type for many years
now pasft, and the Defendants will rely upon the plOV]SlonS of Seetion 44
of the Trade Marks Law (Cap. 272).

16. The individual jars of the salve sold by the Defendants are not
packaged in a cardboard box, as is the salve manufactured and sold by the
Plaintiffs, but are and always have been much smaller than and also a
difterent colour from the jar in which the Plaintifls’ product is sold, and
have prominently displayed on the label thercon the words “ KARSOTE
VAPOUR RUDB,” and the Defendants will contend that the get-up of the
said salve as helembofore described is readily distinguishable from the
got-up of the product manufactured and sold by the Plaintiffs.

17. The Defendants deny that they have infringed the Plaintifls’
alleged trade marks or imitated the get-up of the PhllltlfTs goods.

18. The Defendants [urther deny that the use of the words * Vapour
Rub ” is caleulated to deceive purchasers of the salve sold by them into the
belief that they are buying salve of the Plaintiffs’ manufacture or that
purchasers and/or intending purchasers have in fact been deceived.

19. The Defendants still further deny that they have sold or passed-
off any goods not of the Plaintiffs’ manufacture as or for the Plaintiffs’
goods, and that (if they have done so, which they deny) they have made
any profits thereby.

20. Save and cxcept as is hereinbefore cxpressly admitted, the
Defendants deny ecach and every allegation in the Statement of Claim
contained as if the same were here set out and traversed speelﬁcally

Settled.
V. DUDLEY EVELYN,

Triled and delivered this 3rd day of April 1945 by Messrs. ALBERGA & HART
of 119 Tower Street, Kingston, Solicitors for and on behalf of the above-
named Defendants.
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No. 4.
NOTICE requiring Further and Better Partisulars of Defence.

TAKE NOTICE that the Plaintiff requires the Defendants to furnish
within seven days from the service hereof the following further and better
particulars of the Defence herein :(—

1. The date when the Defendants commenced to sell KARSOTE
VAPOUR RUB in Jamaica referred to in paragraphs 12 and 14 of the
Defence.

2. State by estimation or otherwise the number of years past during
which, as is alleged in paragraph 15 of the Defence, the words *“ VAPOUR
RUB ” have been used in Jamaica as a description of the character or
quality of goods of the type the subject of these proceedings.

Dated this Twenty-second day of June One Thousand Nine Hundred
and TForty Five.

LIVINGSTON, ALEXANDER & LEVY,
Plaintiff’s Solicitors.

To the above named Defendants or to their Solicitors Messrs. ALBERGA
& HarT, 119, Tower Street, Kingston.

TFiled by Messrs. LIVINGSTON, ALEXANDER & LEVY of 20 Duke Street,
Kingston, Solicitors for the above named Plaintiff.

10



9

No. 5. Lo the
FURTHER AND BETTER PARTICULARS OF DEFENCE. E',',{j:;’jf}
Jamaica,

The following are the particulars of the Defence in this Action _
delivered pursuant to the Plaintiffs’ Notice dated the 22nd day of June . No. o.
1945 :— further

and Better

Particulars
1. The Defendants commeneed to sell Karsote Vapour Rub in of Defenee,

the month of January 1943, 29nd

September

. o 1915,
2, The words “ Vapour Rub” have been used as a deseription of

the character or quality of goods of the type the subject of these pro-

10 ceedings in England, where the Defendants’ goods are manufactured
and elsewhere for a considerable number of years, but the Defendants
are nnable to give an estimate, of the length of time of the aforesaid user.
The said words have been used in Jamaica in the aforesaid sense ever
since the Phiintiffs began to market their goods the subjeet of these
proceedings in this [sland. -

Dated this 22nd day of September One thousand nine hundred and
forty-tive.

ALBERGA & ITART,

Defendants’ Solicitors.

20 o thé above-named Plaintiffs or to their Solicitors Messrs. LIVINGSTON,
ALLEXANDER & LEVY.

Filed by Messrs. ALBERGA & TTART of No. 119 Tower Streef, Kingston,
Solicitors for the above-named Defendants.
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PROCEEDINGS ON MOTION.

No. 6.
NOTICE OF MOTION.

Suit B.—No. 44 of 1945,

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA.
In the High Court
In Equity.

IN THE MATTER of an Application by CEciL DE CorDOVA & CoO.
LIMITED

and

IN THE MATTER of the Registered Trade Marks Nos. 1852
and 3707 of Vick CHEMICAL COMPANY

: and
IN THE MATTER of the Trade Marks Law (Cap. 272).

TAKIE NOTICE that this Honourable Court will be moved on Monday
the 17th day of December 1945 at 10 o’clock in the forenoon or so soon
thercafter as Counsel can be heard, by Counsel on behalf of Cecil de
Cordova & Co. Ltd. of No. 146 Harbour Street Kingston for an Order that
the Register of Trade Marks kept under the authority of the above-
mentioned Law may be rectified by the removal of the mark therein
registered for Class 3 and numbered 3707 and further by the expunging
from the said Register of part of the mark registered therein for Class 3
and numbered 1852 namely the word ¢ VapoRub,” or by adding to the
entry therein of the said mark No. 1852 a disclaimer of any right on the
part of the registered proprietor of the said mark to the exclusive use
of part of the said mark, that is to say the word ‘ VapoRub,” or that
such other Order. for the rectification of the said Register may be made
as to the Court shall seem fit.

AND FURTHER TAKE NOTICE that the following, among others,
are the grounds of this Application :—

(1) The word ‘“ VapoRub ” is descriptive and is disentitled
to protection in any court of justice, being merely a mis-spelling
of the words * Vapour Rub ” which words are common to the trade
and have from a date long anterior to the registration of the aforesaid
alleged trade marks been commonly used to describe medicaments
of a particular character.

(2) Prior to the registration of the aforesaid alleged trade
marks, the proprietors thereof, both in advertisements and other-
wise, used and employed the word ‘“ VapoRub ” as being descriptive
of the goods being sold by them, and subsequent to the aforesaid
registration of the said alleged trade marks the proprietors thereof
have continued and still continue to use the said word ¢ VapoRub ”’
solely in a descriptive sense and not for the purpose of indicating
the origin of the said goods.
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(3) The =aid word * VapoRub ” was at the date of registration, Inthe
and still s, wholly deseriptive of 1he goods in respeet, of which it,  Suprome
is registered and registration thereof was effected contravy to the k;:::”’l,;j{
provisions ol Seetion 8 of the Trade Marks Law (Cap. 272). ' '

MMy e} venn ] 66 [T o T IR R s ] 99 No. 6.
(1) The said word * VapoRub ” is notoan “invented word,” 0 5

within the meaning ol the provisions of Secetion 8 of the Trade yion,
Marks Taw (Cap. 272) as it is merely a mis-spelling of the two 11th

ordinary Inglish words ‘ Vapour Rub.” October
1915,
(5) The said word “ VapoRub *” was not afi the date ol registra- continned.
10 tion and never has been distinetive, nor is it adapted, cither in

faet or in law, to distinguish the goods of the registered proprictors
from those of other persons,

(6) The said word ““ VapoRub ” was not at the date of registra-
tion and never has been o ¢ Trade Mark ” within the meaning of
the provisions ol Section 2 of the Trade Marks Law (Cap. 272).

(7) The said word “ VapoRub ” if used in connection with a
chemieal substancee prepared for use in medicine and pharmacy
which was not to be rubbed on and/or did not give off a vapour,
wonld have been at the date of registration, and still would be,

20 “ Calendated to deceive” and consequently is disentitled to pro-
tection in a Court of Justice having regard to the provisions of
Section 10 of the Trade Marks Law (Cap. 272).

(8) The said word “VapoRub ” was registered without
suflicient cause and wrongly remains on the Register.

Dated the 11th day of October 1945.

ALBERGA & HART,

of 119 Tower Street, Kingston, Solicitors

for the Applicants Cecil de Cordova & Co.

Limited whose address for service is
30 that of their Solicitors.

To :—The Registrar General
and
To :—The Vick Chemical Company
in care of
Messrs, Livingston, Alexander & Levy,

Solicitors,
Kingston.

Filed by ALBERGA & HART of No. 119 Tower Street, Kingston, Solicitors
for and on behalf of the Applicants..




In the
Supreme
Court of

Jamaica.

No. 7

12

APPLICANTS’ (APPELLANTS’) EVIDENCE.

No. 7.
AFFIDAVIT of Cecil Bert Green.

Affidavit of I, CECIL BERT GREEN, whose true place of abode and postal address

Cecil Bert
Green,
30th May
1945.

is 110 Bury New Road, Prestwich, Manchester, Joint Managing
Director of E. Griffiths Hughes Limited of Adelphi, Salford 3,
Manchester, make oath and say as follows :—

1. My Company carry on business at Manchester aforesaid as
manufacturing Chemists. My Company have a very large and long
established business in the manufacture of Pharmaceutical products which
are sold in the United Kingdom and in many Countries of the World.

2. One of the preparations manufactured and sold by my Company
is *“ Karsote ” Vapour Rub which is recommended for respiratory troubles.
“ Karsote ”” Vapour Rub has been sold by my Company in the United
Kingdom continuously since 1938 and has been exported to various
Dominions and Colonies including Jamaica since that date. A specimen
of the label used by my Company on their said ¢ Karsote ”’ Vapour Rub
is now produced to me marked C.B.G.1.

3. The words ‘ Vapour Rub’ are in common use to describe

preparations for external use of the character sold by my Company as
‘“ Karsote ”” Vapour Rub. I crave leave to refer to the British Pharma-

- ceutical Codex—1934 edition—p. 640 where under the monograph relating

to Menthol the following statement appears :

“ Vapour Rubs are preparations of menthol with other volatile
substances in a base of soft paraffin and are applied to the chest
for their local action and on account of their value when inhaled.”

4. There are Vapour Rubs put upon the market by various
manufacturers and the following are particulars of some of such users.
I have obtained information of such users from the manufacturers
concerned or from price lists in my Company’s possession and which have
been issued by such manufacturers. It is probable that in some cases the
user of the words “ Vapour Rub ” goes back to an earlier date than that

-indicated.

The Thermogene Co. Ltd.,
Haywards Heath

Arthur H. Cox & Co. I.td.,
Brighton

Wigglesworth & Co. Litd.,
West Houghton, Lancashire

Evans Son Lescher & Webb Ltd.,

Liverpool

Burgoyne Burbidges & Co. Ltd.,
London

Ayrton Saunders & Co. Ltd.,
Liverpool

Lewis & Burrows Ltd.,
London

Pouter & Moore Ltd.,
Manchester

“ Thermogene > Vapour Rub. Ifor
some time prior to 1938 to
date.

Chest Vapour Rub. TFor some
time prior to 1939 to date.

Vapour Rub. From a date prior
to 1941 to date.

Chest Vapour Rub. Several years
prior to 1938 to date.

Vapour Rub. From 1935 to date.

“ Ayrton ” Vapour Rub. From
1932 to date.

Vapour Rub. Prior to 1931 to
date.

Potters Vapour Rub.
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8. Maw Son & Sons Ltd,, Meritor Vapour Rub.
Barnet

Amorvan Ltd,, - Amorvan Vapour Rub.
Bradlord

AL T, Marlow, M.C.\WV. Vapour Rub.
Penn Road, Wolverhampton

Samuel Shelley, Cremco Vapour Rub,
Bilston

ITebden, Special Vapour Rub.
Talifax

5. The Vick Chemical Company of Wilmington, U.S.A. as T am
informed and believe registered in 1924 in Jamaica in Class 3 of the Trade
Mark Classification under No. 1852 a label bearing the words * Vick’s
Vapo Rub” and added matter in respect of a medicinal salve and
ointment and on the 13th October 1941 the said Company registered in
Jamaica in Class 3 of the Trade Mark Classification under No. 3707 the
word ‘ Vapo Rub ” in respeet of Chemical substances prepared for use in

medicine and pharmacy such registration being associated with registration
No. 1852.

6. On the Ist day of March 1944, the said Vick Chemieal Company
commenced an action in the Supreme Court of Judicature of Jamaica which
is now pending against Cecil de Cordova, G. J. de Cordova and Cecil de
Cordova & Co. Lid. of Kingston, Jamaica, for an injunetion to restrain
such Defendants from infringing the said trade marks and from selling
goods not the manufacture of the said Vick Chemical Co. under the name
“ Vapour Rub ” or any other name so closely resembling ¢ Vapo Rub ”
as to be caleulated to deccive and for other relief. This action was
commenced against the said Defendants by reason of the fact that at the
time they were selling my Company’s ‘ Karsote Vapour Rub.” The
said Defendants, I am also informed and belicve, in addition to defending
the said action have applied to rectify the Register of Trade Marks in
Jamaica by removing the said trade marks therefrom on the ground that
the word *‘ Vapo Rub ” is disentitled to protection in any Court of Justice
being a mis-spelling of the words ¢ Vapour Rub ”’ which words have been
and arc commonly used to describe medicaments of a particular character.

7. There is now produced to me marked C.B.G.2 a sheet showing
specimens of the advertisements issued by the Vick Chemical Co., in
Great Britain, ire, and in various Islands of the West Indies, including
Jamaica. It will be observed that in Great Britain and Fire the Vick
Chemical Co., recognising the descriptiveness of the words ¢ Vapo Rub ”’
advertised their said preparation as ‘ Vick brand Vapour-Rub” and in
the West Indies as ¢ Vicks Vapo Rub.”

Sworn at Manchester in the County of ; i
Lancaster this 30th day of May 1945 } CECIL BERT GRITN.

)
Before me,
Gro. Wi Tox,
A Commissioner for Oaths.

Filed by ALBERGA & HART of No. 119 Tower Street, Kingston, Solicitors
for the Applicants herein.
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In the No. 8.
%‘;ﬁ‘:’gj . EXHIBIT * C.B.G.1.”’
J ca.
e Cecil de Cordova & Co. Ltd.
No. 8.
Exhibit ats.
C.B.G.1 to
oydasis of Vick Chemical Co.
Green, .
30th May This is the Label referred to in the Affidavit of Cecil Bert Green
1945. made before me this 30th day of May 1945.

GEORGE WM. FoX,
A Commissioner for Qaths.

McKenna & Co. 10
14 Waterloo Place,
Pall Mall,
S.W.1.
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No. 9. In the
EXHIBIT * C.B.G.2."” 21;{::;'::;
. , _ Jamaica,
Cecil de Cordova & Co. Litd.
No. 9.
ats. BExhibit
C.B.G.2 to
e . Affidavit of
Vick Chemical Co. Cooll Tort
L ] . o Gireen,
. This is the sheet referred to in the Aflidavit of Cecil Bert Green made 30th May
before me this 30th day of May 1945. 1915.

GrorGr Wil ¥ox,
A Commissioner for Oaths,
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Grenada 26/7/44

ICK

1S HERE

COLD
DISAPPEAR
Vaporub, Vatronol, Cough Drops

2/- 2/-

6d.

GERALD 8. W. SMITH.

| UK. 21/1/44
PUZZLE FO

WHERE IS °
BABY'S COLD?

While Baby sleeps in com-
fort, “Vick™ goes on easing
Nose . . . throat . . . chest?  all those miseries—breaks up
Usually a baby's cold attacks ~ most colds overnmight!

all three. So bring help to all
three. Rub “Vick™ on throat,
chest, and back at bedtime. Relieve ALL these miseries:
MHesling vapours are feleased o
from *"Vick™ and breathed in.
They clear stufly nose, soothe
sore throat, relieve coughing.

Like & pouitice, “Vick"”
warms away tightness in chest Ll
and throat. s ON ..

snany wrou RS

. <. w10 H the most ofec-
tive way. Te relieve
savare chest colds, rad-
don the shin with het,

®f ecourae vou knaw the comfort
that comes when you rub VapoRub
on throat, ches, and back for &
cheat cold. But da vou krow how
ta incrense that relwef?

Strongthen VspoRub's werming
poultice sction by applying hot,
fmoist towels to chest and baeck
until akin is reddened. Then rub
VapoRub on throat, chest, and beck
as usual.

This apeclal treatmant
doesn’t use more

but it increases the relief . . o

Trinidad Guordien 17/10/4%

iVUR VAPORUB GOES ER

FURTH.

Wnoa YuU RELIEVE COLDS

helpe VapoRub te loosen conges-
lim.andw-mam.n-lha:u'ht,.d.y
pein in the chest more gwi tly.

Sad that's not alll VapoRub's heal-
ing vapours are inhal and clear
stuffy nose, soothe sore throat, and
relieve coughing.

This vapour-and-poultice action
continues for hours, and by ing,
often, the worst of the cold is over.

Vicks

VAPORUS
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“FLU-GOLBS

...nced the treatment that
brings relicf direct to your. .

TIGHT, ACHY CHEST...STUFFED-UP
NOSE...COUGH and SORE THROAT
'l" lndcl voliat from the micery At the same time, “ Vick' worka
f 8 "M <cold”, bring rehef stcaight on the chest and throa t like a2 poul-
:o m: m -m.l'ai;\ 'r‘dﬁam' e, esing tightness mnd pain.
m"“’“ . chest. < In these twe hed -
Vl?k"m’“i v:n. n?{du:uk wit u: wotking lormmvt;(daksxf;

moat cokis overnight,
At smce, vou begin o inhale the

sotfung “Vick' va teaigh .
1® the pha‘:hn‘c ':l':l:n::d'ns L .d : K
Sow Ny’ ving wth yous =
‘::mh‘.-a.-lj_ﬁyvu” V’/’I.\
h

o VAPOUPR O

Trinidad Guardion
10/10/44

BABY'S
Cows &

Best-imowa
home remedy (or relicving auiamries
chiblran’

of s colds. No ”»
J'u-(‘mb it on V!ﬁ’

Deily Chronicle
Demerara 28/9/44:

’a\

THROAT A7,

Lot a little time-tested, soothing

VipoRah melton WIGEER

Gleener, Jemeaica
1‘10?.194:4:

NiGH1
l!?..'!i-::-:. |

;..I.r“t. chest and
ook with tne-ssend

Biro 7/2/42

‘s rest! wonderful how masch relie
}r:nmc'hl(ﬂ when you simply ot
'Vick' on throat, chest and beck.
nesE CLUARS, throat is soothed,

ing is relieved ss he X
ing vapours that ‘Vick gva
off. At the same thme «. o

£SY AND THROAY fect warm ond
g:m(mxbk s "Vick' worka on the
skin hike a poultice, “drawing out
tightness snd pain.

While the child sleeps, “VicK' keeps
an workin| lnn\auwdmnm
By motning. almost always, t
worst of the cold ia over.

gt s \ICK

Port-of=Spain
Gazctbe 27/10/44

F ud':::v.poan:'ﬁ ia bolllngl-‘:
woter — [nhale the steaming'.
vepours right to the spot;’

VicKs

VvaroRus



In the
Supreme
Court of

Jamaica.

No. 10.
Affidavit of
Robert A.
Peck, 31st
May 1945.

18
No. 10.
AFFIDAVIT of Robert A. Peck.

I, ROBERT A. PECK, whose true place of abode and postal address is
47 Stamford Hill, London, N.16, England, make oath and say as
follows :—

1. I am Director of May Roberts & Co. Ltd. who carry on business
at 47 Stamford Hill, London, aforesaid as Wholesalers and Manufacturing
Chemists and my Company have branches at Cardiff, Liverpool and
Plymouth.

2. My Company are also concerned with the distribution to the
retail trade of practically every well known brand of proprietary and
pharmaceutical preparation.

3. The words ‘“ Vapour Rub > are words which are now and have
for years past been in common use in the trade to describe a preparation
of menthol and other volatile substances in a base of paraffin which are
applied to the chest for local action.

4, My Company have marketed since the year 1943 a Vapour Rub
which they sell under the name “ VERAX.”

5. Very many other manufacturers pack Vapour Rubs under their
own trade marks and trade names and in addition to the KARSOTI
Vapour Rub marketed by Messrs. IB. Griffiths Hughes Ltd., there are
Vapour Rubs marketed by Thermogene Co. Ltd. Iivans Sons Lescher and
Webb, Burgoyne Burbidges Ltd., and Potter & Clarke Ltd., and in fact
the number of Vapour Rubs marketed in this country is very numerous.

6. Having regard to the descriptiveness of the expression * Vapour
Rub ’’ and its mis-spelling ¢ VapoRub ”’ as exemplified by its use by trade
and public alike to indicate a medicament for external use, the expression
could not be distinctive of any particular brand of such product.

Sworn at 220 Stamford Hill in the :
County of London this 31st day of ; R. A, PECK.
May 1945. |
Before me :
SIMON GARNISKI,
A Commissioner for Qaths.

Iiled by ALBERGA & HART of No. 119 Tower Street, I{ingston, Solicitors
for the Applicants herein. '
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No. 11.
AFTIDAVIT of John Stanley Walmsley.

I, JOHUN STANLEY WALMSLIYY, whose true place of abode and postal
address is 13 Gordon Square in the County of T.ondon make oath and
say as follows :—

I. [ am Secretary to the Proprietary Association of Great Dritain
which is an association cembracing the principal manufacturers in Great
Britain of Tlousehold Remedies advertised to the public. T am also a
member of the Pharmaceutical Society of Great Britain,

2. In the course of my duties I become acquainted with the

preparations put upon the market by members of the pharmaceutical
trade.

3. T am well acquainted with the preparations sold under the
desceription * Vapour Rub.” Many manufacturers put upon the market
a vapour rub preparation distinguished by a particular trade name—such
as “ Karsote” Vapour Rub, ‘“Thermogene” Vapour Rub and such
user has existed for many years past. The words ¢ Vapour Rub ” are
deseriptive of the preparation and are in common use in the trade and no
onc manufacturer in this country can, or in my opinion, would be allowed

to claim any monopoly in the use of the words ‘ Vapour Rub” or
“Vaporub.”

Sworn at 2 Iindsleigh Street, T'avistock )
Square, W.C.1l, in the County of JOHN STANLEY
London this eighth day of June 1945 WALMSLEY

Before me:

PETER R. B. ARMS,
A Commissioner for Oaths.

Tiled by ALBERGA & HArT, of No. 119 Tower Street, Kingston, Solicitors
for the Applicants herein.

In the
Suprems
Court of

Jamaiea,

No. 11.
Aflidavit of
John
Stanley
Walmsley,
8th June
1915.
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No. 12.‘
AFFIDAVIT of G. J. de Cordova.

I, GABRIEL JOSHUA pE CORDOVA, being duly sworn make oath and
say :

1. DMy true place of abode-is 95 Old Hope Road in the Parish of
Saint Andrew my postal address is No. 146 Harbour Street Kingston
and I am the Managing Director of the Applicants Cecil de Cordova & Co.
Limited. '

2. The Applicants are the Agents in Jamaica of Messrs. I, Griffiths
Hughes Limited of Manchester, England the Manufacturers of an ointment
sold under the trade name of * Karsote Vapour Rub.”

3. The Vick Chemical Company of 900 Market Street, Wilmington,
Delaware in the United States of America are the registered proprietors
of trade mark No. 1852 in class 3 for inter alia a medicinal salve and
liniment consisting of the words ¢ Vicks VapoRub Salve ”” and added matter
registered on 7th April 1924 which registration was renewed on 7th April
1938 and of trade mark No. 3707 in class 3 for chemical substances
prepared for use in medicines and pharmacy consisting of the word
“ VapoRub ?’ registered on 13th October 1941,

4. The word * VapoRub ” is a mis-spelling of the ordinary English
words ‘“ Vapour Rub ”’ which have been used in pharmacy for many years
to describe a preparation of menthol with other volatile substances in a
base of soft paraffin to be applied to the chest and I crave leave to refer
to the British Pharmaceutical Codex—1934 Edition—page 640 where a
description of Vapour Rubs appears and to Martindale’s Extra Pharma-
copeeia 21st Edition Volume 11 1938 Edition at page 375 where

10

20

“ Thermogene Brand Vapour Rub ” is listed and at page 377 where ¢ Vick |

Brand Vapour Rub ”’ is listed.

5. The words ¢ Vapour Rub ” are merely descriptive of the method
whereby when a substance of the kind described above is used the healing
ingredients which it contains are brought into operation on the organs
to be treated.

6. Vapour Rubs are manufactured and sold as such by several
manufacturers and agents in Jamaica and elsewhere and in particular
I would refer to :—

(A) Vicks VapoRub manufactured by the Vick Chemical
Company of the U.S.A.

(B) Karsote Vapour Rub manufactured by E. Griffiths Hughes
Limited of England.

(¢) Vapour-Rub manufactured by H. & T. Kirby & Co.
Limited of England.

(D) Thermogene Medicated Rub manufactured by Thermogene
Co. Limited of England and described as a ¢ vapourising ”’ ointment.

30

40
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(13) Benjamins VapoRox manufactured by P. A. Benjamin
Manufacturing Co. Limited of Jamaica.

7. The word “ VapoRub ”

(A) is not an invented word, being merely a mis-spelling
of the two ordinary English words ¢ Vapour Rub ”; and

(B) has a direet reference to the character and quality of the
goods for which it is registered ;

(¢) is not distinctive as it does not distinguish the goods of the
Vick Chemical Company from those of other persons.

8. There is mnow produced and shown to me marked
“@G. J. de Cordova 17 a shect showing specimens of the advertisements
issned by the Viek Chemical Company in Jamaica and marked
G, J. de Cordova 27 a sheet showing specimens of the advertisements
of Karsote Vapour Rub in Jamaica.

9. The Vick Chemical Company recognising the deseriptiveness
of the words ¢ VapoRub ”’ advertised their preparation at all times with
the prefix ¢ Vicks.”

10. I crave leave to refer to the proceedings in Suit E, No. 8 of 1944
in the Supreme Court of Judicature of Jamaica in which the Vick Chemical
Company are the Plaintiffs and Cecil de Cordova, Cecil de Cordova & Co.
Limited and myself are the Defendants and respectfully submit that the
Applicants herein are persons aggrieved within the meaning of Section 35
of the Trade Marks Law (Cap. 272).

Sworn to at Kingston in the Parish
of Kingston this 22nd day of October t G. J. pE CORDOVA

1945
Before me,
J. JosgpHs, J.P.

Filed by ALBERGA & HART, of No. 119 Tower Street, Kingston, Solicitors
for the Applicants herein,

42555
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No. 13.
EXHIBIT G. J. de Cordova 1.

This is the sheet containing specimens of the advertisements issued
by the Vick Chemical Company in Jamaica referred to in my Affidavit.

.Sworn the 22nd day of October 1945.
T. JosErHS

G. J. de CORDOVA.

— et e e e -

 BABY'S
Cowps &

o - o A . A
home remedy for relieving miscties
of children's colds. No dosing to

upset stomach. Vg
P cHs

~ Just rub it on.
Gleaner—Thurs. Nov. 30th 1944.

NS e

-——

Vapours to ease breathing.
Poultice action to relieve

Tt_i—ghtness. .ou get both i
when you rub on /

ApPORuUB .

and make my YapoRub
go further, too!

Gleaner—Tues. Dec. 5th 1944,

Nowadays you may not be able to
get all the VapoRub you want just
when you want it . . . so be sure
§ to use what you have the most
effective way, and so get more re-
lief from every jar.

Since directions folders are not
available for VapoRub any more,
why not clip and save these hints
for making VapoRub more effective’
in relievin%'vcrc chest colds? ;

Remembcr, the more effectively
youuse VapoRub, the fewer applica-
tions are needed to break up a cold’
... and you'll have more VapoRub
left to relieve other colds.

Lo S

More Relief fram Chest Colds

L .p-down stubborn chest colds
{leld more quickly 1f you follow
hese simple suggestions for in-
creasing VapoRub'sefTectiveness.

1. Redden the skin on chest and
back by applying hot, moist
towels.

2. Rub VapoRub on the back as
well ax on the throat and chest.

L .

3. 8pread VapoRub thick or: the
c{\est and cover with a warmed
cloth.

This method of usin&VapoRub
incresses the poultite action
which “drawa out” chest tight-
ness, and prolongs the vspour
action which clears stufy nose.
soothes sore ™ nat, and relleves
coughing. Tr7 it,..for quicker
reliaf from severe chest colds,

Gleaner—Monday October 30th 1944.
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No. 14.

EXHIBIT G. J. de Cordova 2.

This is the sheet containing specimens of the advertisemnents of

Karsote Vapour Rub in Jamaica referred to in my Affidavit.

Sworn the 22nd day of October 1945,

T. JOSEPIS,
l.]—apo

UB . MIGHT
AY COUGHS

To stop your chila
ooughing @t pight,
rub back and chest
with Karsots Vapour
Rub, The sntigeptie
o{ntment bringe
healing warmth,
Germ-killing

G. J. de Conbova.,

(RUB AWAY CHILDS)

\COUGH!

Wise parents
4 know it is dan.
(S50l / gerous to neglect
a child’'s cou;zh.
At the first sign
of a cough, rub
your child's chest,
throat and back with
Karsote Vapour Ruh
referably when going to .
arsote Rub works in twd ways. The
antiseptic ointment brings healing

warmth, relieves tightpess of the chest,

Inthe
Suprene
Court of
Jamaien.

No. 14,
Exhibit
G.J. de
Cordova, 2
to the
Affidavit of
Gabriel
Joshua
de Cordova,
22nd
October
1945.

vapours penetrate
e hing s
ard phlegm. Coug stopa, which are breathed in through nose and
Your ohild sleeps peacefully. Mmouth, and so penetrate to every part of

loosens phlegm. ends painful coughing.
It also Treleases germ-kllllng vapours

ARSOTE VA& I:,O Y 32&?&“13? thin Sﬁargﬁf'n?sy
KARSOTE %us

Gleaner—Sat. Jan. 8th 1944, Gleaner—Wed. Feb. 2nd 1944.

_qUB . CHEST
2R WAY COLDS

Lo get r1d ol a col
rub chest well wi
Karsote Vapo'ir Rub,
It works in two ways,
Thoe sntiseptic oiat-
ment brings healin
warmth. Germ-kill-

L0 0os6 auu mouth,
clearing’ away ({rritating
hiegm. You stop coughing,
1ghtness {n chest is loosen
i Breathing. tecomes easy.

E VARGUR '
" RUB

Gleaner—Sat. FFeb. 12th 1944,
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RESPONDENTS’ (RESPONDENTS’) EVIDENCE.

No. 15.
AFFIDAVIT of Basil Oscar Parks.

I, BASIL: OSCAR PARKS, being duly sworn make oath and say as
follows :— '

1. I reside at 31 Half Way Tree Road in the Parish of St. Andrew
and my postal address is King Street Kingston Post Office and I am
Managing Director of Jamaica Times Limited proprietor and operator of
the Times Store at 8-12 King Street Kingston. The said business has for
16 years included a wholesale and retail drug department.

2. I know and am well acquainted with a medicinal salve manu-
factured and sold by Vick Chemical Company under the mark VapoRub.
I have known same upwards of twenty years and have during that period
seen it in most of the drug stores and retail shops in Kingston and other
parts of Jamaica. '

3. Up to 1942 T had never seen or heard of any product marked or
described as Vapour Rub and I have not since seen or heard of any save
as hereinafter expressly mentioned.

4. Early in 1942 my firm received 1 dozen bottles of a product
marked Vapour Rub and manufactured by H. & T. Kirby & Co. Ltd., of
London. From my recollection and the records of the Company I verily
believe that the said goods were sent on by the London Buyer of the
Jamaica Times Limited as a trial shipment, they being in the habit of so
acting for my Company. My Company’s records show that in September
1942 we ordered another dozen and these arrived in September, 1943. At
15th April 1946 my Company had 5 bottles left in stock. Save as above
mentioned my Company has never sold or handled the said product and
I have never seen or heard of it elsewhere.

5. Subsequent to the above-mentioned period I saw on sale and
advertised in Jamaica a product described as Karsote Vapour Rub and I
have sold same in my business. :

Sworn to at Kingston in the Parish of
Kingston this 31st day of May 1946

Before me,

} BASIL PARKS.

ROBERT B. BARKER,
J.P.

This Affidavit is filed by LIVINGSTON, ALEXANDER & LEVY of No. 20 Duke
Street, Kingston, Solicitors for and on behalf of Vicxk CmEMICA
COMPANY. ) '
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No. 16.
AFFIDAVIT of Frederick Charles Fisher.

I I lilul)l RICIKK CHHARLLES IFISHER, being duly sworn make oath and
say as follows :(—

L. [ reside at 19 1lope Road in the Parish of St. Andrew and my
postal address is 6 West Queen Street Kingston Post Office and T am
Managing Director of Ilidalgo’s Limited 1)10p11et01 of THidalgo’s Drug
Store 6 West Queen Street aforesaid.

2. T acquired the aforesaid Drug Store in 1940 and at that time
there was not in stock in the store nor referred to in the records of the
business any product described as Vapour Rub nor had I ever heard of
or scen any such produect. [ knew and was well acquainted with a
medicinal salve manufactured by Viek Chemical Company and sold under
the name VapoRub and same has continuously, so far as supplies have
been available, been sold in Hidalgo’s Drug Store and is well known and
is referred to and identified by that name as the salve manufactured
by the Vick Chemical Company.

3. In the carly part of 1942 a representative of II. & T. Kirby & Co.
Ltd., of London Iingland called on me and solicited an order of 1 gross of
a product described as Vapour Rub. I gave a trial order and arranged
for labels to be printed with my Company’s name and address.

4. Some time after the above mentioned time I saw a similar product
described as Karsote Vapour Rub on sale and also observed advertisements
thereof in the ¢ Gleaner ”” newspaper. I have sold same in my business.

5. I have never seen or heard of any product deseribed as Vapour
Rub save as hereinbefore mentioned.

Sworn to at Kingston in the Parish of
Kingston this 31st day of May 1946.

Before me,

} F. C. FISHER.

E:. D. Arscory,
J.P.

This Affidavit is filed by LIVINGSTON, ALEXANDER & LEVY of No. 20 Duke
Street, Kingston, Solicitors for and on behalf of Vick Chemical
Company.
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No. 17.
AFFIDAVIT of Robert Cameron Humphries.

I, ROBERT CAMERON HUMPHRIES, bemg duly sworn make oath
and say as follows :—

1. My true place of abode is at No. 4 Marley Road, in the Parish
of Saint Andrew and my postal address is at 175 Harbour Street, Kingston
Post Office and T am Managing Director of Jamaica Agencies Ltd.

2. In 1919 I became Manager in Jamaica of M. T. Stark Incorporated
of New York doing business here. From 1923 that firm represented
Vick Chemical Company and from that time I was intimately connected
with the sale of VapoRub in Jamaica.

~ 3. Jamaica Agencies Limited have since the year 1929 been the
representatives in Jamaica of Vick Chemical Company the registered
proprietors of the above mentioned Trade Marks and have sold in Jamaica
the products of the said Oompany and atfended to the affairs of the said
Company in Jamaica.

4. TFrom prior to the year 1919 Vick Chemical Company have sold
in Jamaica a medicinal ointment or salve bearing the trade mark
“ VapoRub ” which was then and is now the registered Trade Mark in
the United States of America of the Vick Chemical Company on the bottles
and containers. The said ointment or salve has become very well known
in the medical profession in the trade (comprising wholesalers, drug stores

- and retail shops) and amongst the general public and such parties know

and identify VapoRub as being the ointment made by the Vick Chemical
Company and there has not been known in Jamaica any other product
of the like or other type known or designated by the word VapoRub or
the words Vapour Rub save as hereinafter expressly mentioned and from
my intimate knowledge of the business and association with the classes
of persons above mentioned it is within my knowledge that the medical
profession the trade and the public associate the name VapoRub solely
with the product of the Vick Chemical Company and the use of the words
Vapour Rub or any phonetic equivalent of VapoRub by anyone else would
cause confusion in the trade and to the public and the passing-off of the
latter’s goods as the goods of Vick Chemical Company.

5. I have read the affidavits of Cecil Bert: Green and the exhibits
thereto, of Robert A. Peck, John Stanley Walmsley and G. J. de Cordova
and the exhibits thereto respectively filed in this Honourable Court. I
have enquired in all the principal shops doing business in goods of the
type including Kinkead Ltd., Jamaica Times and Nathan & Co. Ltd.,

“all of King Street, Kingston, Apothecarles Hall, Cross Roads, Bev Drug

Store, Half Way Tree and numerous other 'shops in different parts of
Kingston to ascertain whether any products of the type mentioned and
manufactured by the Companies mentioned in paragraph 4 of Cecil Bert

Green’s Affidavit are obtainable and I have ascertained that the only goods.

of any of such companies so obtainable is the product of Thermogene
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in any way deseribed as ¢ Vapour Rub ” nor do the words ¢ Vapour”
and “ Rub” in juxtaposition, appear thercon. T found this product
in nearly all the establishments T visited and which is well distributed
throughout Jamaica.

6. T also enquired for ointments or salves of the same nature and
used for the same purposes as the Vick Chemical Company’s product sold
under the mark VapoRub and found eight other products of o similar
nature on sale none of which are described as “ Vapour Rub ”” nor have
the words “Vapom 7 oand “ Rub” in juxtaposition. Such products
are :—

(1) MENTIOLATUM made by Mentholatum Co. Ltd. of
Slough, Iingland, and of Ontario, Canada.

(2) EVAPO-T1EX made by Tropical Medicine Co. of Kingston.

(3) MENTIIO VAPO made by Zanel Company of Cincinnatti,
Ohio. U.S.A.

(4) MILLER’S VAPOURISING SALVE made by Northrop
& Lyman Co. Lid. Toronto, Canada.

(5) BUCKLEY’S STAINLESS WIIITE RUB made by W. K.
Buckley Ltd. of Toronto, Canada.

(6) TURPO VAPOR made by Glessner Co. of Tinlay, Ohio.
U.S.A.

(7) RAYGLO CIT1SST BALM made by Cup‘ﬂ Ltd of Blackburn,
England.

(8) TAYLOR’S A.. SALVE made by W. A, Taylor & Co. of
Kingston.

7. I also enquired amongst numerous druggists and business houses
and ascertained that the British Pharmacecutical Codex and Martindales
Ixtra Pharmacopeeia or either of them were owned and used by only one
party amongst all those of whom I enquired, namely Kinkead Ltd., whilst
fifteen others owned and used the British Pharmacopceia.

8. For a short time in 1933 P. A. Benjamin Manufacturing Co. Ltd.
put up a product on which they used the words Vapor Rub and I advised
my principals of this and the use of the said words by P. A. Benjamin
Manufacturing Co. Ltd. ceased and it is now called “ Vaporox.”

9. I was instructed by Vick Chemical Company to keep careful
wateh for infringements of their Trade Marks and in 1937 T discovered a
medicated ointment manufactured by Cupal Ltd. described as ¢ Cupal
Todised Chest Vapour Rub ” on sale in Kingston. It was only in very
small quantitics and I brought it to the attention of Viek Chemical
Company. I found no further examples of this product and subsequently
a medicated ointment was marketed by Cupal Ltd. under the name
“ Rayglo Chest Balm.”

10. In late 1937 similar circumstances arose with ‘“ Ayrton Brand
Vapour Rub ” with simijlar result as to the disappearance of the product
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from the market. In 1940 my firm received a circular from E. Griffiths
Hughes Ltd. offering * Xarsote Vapour Rub ” and I brought same to the
attention of Vick Chemical Company. The first time I was aware of
‘“ Karsote Vapour Rub  being on sale in Jamaica was early in 1943.

11. In my investigations to ascertain whether any other products
described as Vapour Rub were on sale in Jamaica and also the variety of
other salves or ointments obtainable and used for the same purposes as
VapoRub 1 found only one package of the Cupal product described as
Vapour Rub.  This was located at William’s Drug Store, 8 West Queen
Street, Kingston and I verily believe it is one of the old lot which I
discovered in 1937. I found that the Cupal Ltd. product of the same
description under the Trade Mark Rayglo was well distributed.

12. In the Times Store I found that there were six bottles in stock
of a product made by H. & T. Kirby & Co. Ltd. described as Vapour-Rub.
I am informed and verily believe that that product was first received by
Jamaica Times Ltd. early in 1942. 1 also in the course of my enquiries

10

found at Hidalgo’s Ltd., a drug store situate at 6 West Queen Street,

Kingston, a product described as Vapour Rub and I am informed that
Mr. F. C. Fisher the proprietor of Hidalgo’s Drug Store acquired the
business of Hidalgo’s Ltd. in 1940 and there were then no such goods in
stock and his recollection is that early in 1942 a representative of H. & T.
Kirby & Co. Ltd. called on him and introduced the product to him and
he purchased one gross and had had no further dealings therewith and had
left in stock only two bottles. I crave leave to refer to the Affidavits of
B. O. Parks, the Managing Director. of the Jamaica Times Ltd. and the
said F. C. Fisher above mentioned. From my investigations and enquiries
I verily believe that the above product has not had a large sale in Jamaiea.

13. According to my record the importation of VapoRub into Jamaica
has been as follows :—

1938 .. .. .. .. - 24552 Dbottles
1939 .. .. .. .. 25632 'y
1940 .. .. .. .. 35568 .,
1941 .. - .. .. 10944
1942 .. .. .. .. 19296 ’
1943 .. .. .. .. 11232 ”
1944 .. .. .. .. 30528 ’
1945 .. .. .. .. 24480 ’

Sworn to at Kingston in the parish of
Kingston this 1st day of June 1946

Before me,

} R. C. HUMPHRIES.

ROBERT B. BARKER,
J.P.

This Affidavit is filed by LIVINGSTON, ALEXANDER & LEVY of No. 20 Duke
Street, Kingston, Solicitors for and on behalf of VICK CHEMICAL
CoMPANY.
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INTERLOCUTORY ORDER.

No. 18.
CONSENT ORDER.

Suit B No. 8 of 1944,

IN TH1E SUPREMIE COURT OIt JUDICATURE OI' JAMAICA.
Between VICIKK CITEMICAL, COMPANY - - - Plaintiffs
and

CLECII: 1 CORDOVA
G. J. pE CORDOVA
CIECIL i CORDOVA & CO. LTD. - -  Defendants.

The 18th day of December 1945 before Mr. Justice CLUER in Chambers.

UPON the application of Mr. Clinton Hart of Messrs Alberga & Hart
Solicitors for and on hehalf of the Defendants herein and by and with the
consent, of the Plaintiff testified by the signature of Messrs. Livingston
Alexander & Levy Solicitors for and on behalf of the Plaintiff appearing
in the margin hercof AND UPON referring to the Summons taken out
on behalf of the said Defendants and dated the 29th day of November 1945
for an Order that the Defendants be at liberty to issue a commission for

the examination of witnesses on their behalf at London Tngland IT IS
HEREBY ORDIERED as follows:—

1. That in licu of the said Commission the Defendants shall be at
liberty on the hearing of this action but without prejudice to any question
of relevancy and saving all other just exceptions to give in evidence the
affidavits of John Stanley Walmsley sworn the 8th day of June 1945 of
Robert A. Peck sworn the 31st day of May 1945 and of Cecil Bert Green
with the exhibits thereto attached sworn the 30th day of May 1945 respec-
tively and all filed in this Honourable Court on the 26th day of October
1945 in support of Motion B. No. 44 of 1945.

2. That either party shall be at liberty at the hearing of this Action
and Motion E. No. 44 of 1945 to give in evidence but without prejudice
to any question of relevancy and saving all other just exceptions photo-
prints of registration certificates or of certified copies thereof of the trade
mark registrations granted outside of Jamaica to such party without

further proof and photoprints of original letters documents or
correspondence in licu of the originals.

3. That the costs of the said Summons and this Application and
Order shall be costs in the cause.

(L.S.)

Entered by ALBERGA & HART, of No. 119 Tower Stl'eet; Kingston, Solicitors
for and on behalf of the above-named Defendants.
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In the TRIAL.
Supreme :
Court of
Jamaica. No. 19,
.N " JUDGE’S NOTES of Evidence.
0.19. .
Notes of Suit B. No. 8 of 1944,

ﬁvu?ncte of IN THE SUPREME COURT OF JUDICATURE OF JAMAICA.
r. Justice

Savary, Between VICK CHEMICAL COMPANY - - - Plaintiffs
3rd June and
1946 to
31st July- CECIL pE CORDOVA
1946. G. J. pE CORDOVA
CECIL npE CORDOVA & CO. LTD. - - Defendants.

Suit E. No. 44 of 1945.

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
In the High Court
In Equity.

IN THE MATTER of an Application by CeciL de CorpovVA & Co.
LrD.

and

IN THE MATTER of the Registered Trade Marks Nos. 1852
and 3707 of Vick Chemical Company
and
IN THE MATTER of the Trade Marks Law (Cap. 272).

Plaintiffs’ ) v No. 19 (a).

Buidence.  pRLIX BOLIVAR FRANCIS said :—

FNf?- 19 (a) Buff Bay—Portland—J.P. Licensed druggist. Operate drug and
€lIxX

pharmaceutical department at Buff Bay—also have grocery, hardware

%f;;‘;‘r’;: and gasolene &c. and manage Drug Department.

4th June Know Vicks VapoRub—about 17 years—dealt in it for same period.

]lﬁlgffx’nina- Karsote appeared in 1943. "

tion. No other competing material with word VapoRub until Karsote
appeared.

VapoRox was on market made by Benjamjn Company of Jamaica
and so was Thermogene Rub.

Never handled ¢ Mentholatum ' or any others but those above.

Very good trade in Vicks VapoRub—people believe in it and use it
for babies up.

Some people say Vicks, some Vicks with VapoRub, and some VapoRub.

When people ask for Vicks they mean VapoRub and when they ask
for VapoRub they mean Vicks.

Have at present Vicks and Karsote in store—but if person asks for
VapoRub I hand bottle of Vicks.

At times I have had only Karsote and if people asked for VapoRub
I would say I bhave only Karsote and invariably they have refused it—
- but I have tried to get them to take it as I had it in stock.
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Karsote was poor seller. 8'1” the
o, . . . . . . wprene
I use British Pharmacopia, Materia Medica and The Art of Dispensing ‘C”}m,(, O}
as books.
Never come across o medicine called VapoRub in any book. Plaintiffs
. arntiffs
Prior to Karsote’s arrival never saw word VapoRub used exeept Dy Leidence,
Vieks,
I No. 19 (a).
XAXd.: Velix
I would say it was around 17 years ago—started business in 1927, ]1‘5"“"”.”
. rancly,
I see carton No. 3 (1927-1928)—Can’t say if it represented carton of th June
that year—did not notice \\m(l “ salve.”’ 1946,

. Jxamini-
Know Vicks made by Vicks Co. would say VapoRub means an article zi::“”'”
you rub that vaporises—and it is made by Vicks. contimued,
It is remedy for respiratory ailments—rubbing stimulates skin and Cross-
acts on museles and inhalation acts on air passages. examina-
tion.
Don’t say VapoRub is apt description—Yes, it is apt description—
You rub it and it volatilises,

1lave noticed prominence given to word * Vicks”—as against
VapoRub.

Ordinary people -call it Vicks—better type say Vicks VapoRub.

I handle ¢ Vicks Vatronal’’ and ¢ Vieks Cough Drops.”

1f people want Vatronal they say Vicks Vatronal.

ITave Thermogene Rub in my store but can’t say if I have VapoRox—
first came on mfuket 8-9 years ago as VapoRox.

Don’t remember stocking Benjamin’s product “ Vapour Rub.”

Irirst stocked Thermogene Rub 3—4 years ago.

Buy Karsote from Chinese Wholesaler in Barry Street by p&ckqﬁes
of a dozen—ean’t say if I get them in brown paper parcel or in box
containing 12.

I only had one supply of Karsote about 2 years ago—around 1 dozen
—have several lots left—at least 5 left—perhaps more.

Sell 5 to 6 dozen Vicks VapoRub a year.

Sell half-dozen a year of Thermogene—had two supplies of half-dozen
at a time.

There is Druggist Association in Jamaica.
Know Pharmaeceutical Society of Great Britain.

Heard of British Pharmaceutical Codex—TI understand it is work of
highest reputation.

Never heard of ¢ IBxtra Pharmacopeeia.”
Can’t say under whose authority books I mentioned were printed.

LPe-Xd. : .RG-
Know what Vicks VapoRub used for—if I heard of word without examina-

knowing how it was to be nsed I would not know what it was—I would tion.
think 1b was liniment.

Better type say Vicks VapoRub or Vapo Rub.
I mean people of better education.
Pecople who are better off are the biggest buyers of VapoRub.

Jmaiea,
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No. 19 (b).

DUDLEY ARLINGTON HAUGHTON sworn saith :

Licensed druggist at Mandeville—about 20 years—fairly large business.
Owner of ¢ Manchester Drug Store ’—opposite market.
Known Vicks VapoRub from 1923.

Three years ago first saw other preparations called VapourRub—
Karsote.

Sell a lot of Vicks VapoRub.
For 5 months of year have sold over a gross.

Some .ask for Vicks VapoRub, some VapoRub and some stainless
Vicks.

When I order I say Vicks VapoRub.
Vatronal came on market many years ago—stock it.

If some one asks for ¢ Vicks ” I would ask if he wanted something to
rub on for cold in head.

Have Karsote in stock—1s. 3d. a jar—sale is very slow—no comparison
with Vicks. ‘

Don’t think I sold 2 dozen in a year. _ :

If pefsons ask for VapoRub I give them Vicks and they are satisfied.
If customer asks for VapoRub I understand he wants Vicks.

First knew of Karsote through Mr. Levy of de Cordova Agencies.

I bought as T was told Karsote was cheaper and was just as good.

Have British Pharmacopeia and Extra Pharmacopeia—one is 1932
—can’t remember date of other.

Never heard of words ‘ VapoRub ” or ¢ VapourRub ”’ used except in
connection with Vicks product.

Remember Benjamin’s VapoRox and have imported Miller’s Vapd-

. rising salve as far back as 1929.

Cross-
examina-
tior.

XXd. :
Still sell Miller’s.
Get 3 dozen at a time and lasts a year or longer.
Stocking Vicks from 1922.

Stock Mentholatum—for chest rub, neuralgia and headache—also for
after shaving.

Did not know it could be used to put up nostrils, as preventative
against influenza infection.

Don’t sell much Mentholatum.

Got 6 dozen this year and have 4-5 dozen left.
Before that I got some in October.

Get it from Agents, Hopwood’s.

It was off market for some time on account of war.
Stocked it in 1939.
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I would say this carton is Vieks VapoRub—and I would deseribe it as
a salve put up by Vicks Co. to alleviate chest colds and allied ailments,

[ man wanted VapoRub and could not afford to pay lor it I would
offer him Karsote,

I man asked for Vicks and could not afford to pay for it I would
offer Karsote or one of the ofhers and would tell him it is someone else’s
produet.,

I man asks for Vieks T would give him VapoRub and if he said he
wanted for head cold L would give him Vatronal.

Jefore other Vieks products came on market and men asked for Vieks
I would give him VapoRub.

Ilave not looked at {ixira Pharmacopeia about this case. -
1 sell Karsote at 1s. 3d. and Vieks at 2s. 7d.

Trormula of Vicks is at bottom of carton.

Vicks is used for stimtlation and inhalation.

1 would say VapoRub is a true description of article—answers purpose
completely.

Difference between formulas of Karsote and Vicks.

Used Thermogene and Vicks myself.

Vieks and Karsote have similar smells—no reason to doubt formulze.
Heard of British Pharmaceutical Codex—word of highest authority.

Don’t remember Benjamin’s on market as Vapour Rub—8 years ago
I first stocked Benjamin’s—get one dozen at a time—don’t sell much.

Re-Xd. :
Vicks Jar is bigger than Karsote—twice as big.

If man told me he had seen thing called VapoRub in U.S.A. I would
think it was salve for rubbing.

No. 19 (c).
ROBERT McKENZIE DUNNING sworn saith :
-Vice-President of Plaintiff Company and am in charge of all expoi'ts

of Company—Chairman and Iixport Manager Chairman of Foreign Trade
Section of Proprietary Association of U.S.A. since 1942.

Association is made up of manufacturers of proprietary medicines—
about 75 per cent. of them.

Also Chairman of Drug Industry Export Committee of U.S.A.

Committee composed of representatives of Proprietary Association,
America Drug Manufacturers Association and American Pharmaceutical
Manufacturers Association.

Proprietary Association is composed of manufacturers who advertise

40 products and the other two secll by propaganda to Overseas.

These three bodies compose big proportion of manufacturers.

Committec formed so that Government would have body with whoin
to deal in wartime—formed in 1941 and I was Chairman from then.
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Joined Plaintiff’s Company in September 1926 and was in Export
Department.

From 1927 Assistant Export Manager—and then Export Manager
—and then Vice-President.

My understanding from records of company is that VapoRub was

first put out by a Mr. Richardson a druggist, in 1896—known then as

“ Vicks Croup & Pneumonia Cure.”
About 1911 first called VapoRub.
VapoRub registered as Trade Mark in U.S.A. in 1915.
Application in 1913,
This is photostat of certificate of registration (C.C.).

Registered mark is still in force in U.S.A. and has been in continuous
use to this day.

I see two other certificates of Registration C.C. 1 and 2.
Use of trade mark uot challenged in U.S.A.

Never heard of two words VapoRub to mean salve or omtment by
any other company medicated salve or ointment.

United States Pharmacopia and National Formula correspond to
British Pharmacopia and Pharmaceutical Codex.

Word VapoRub is not found iu either book.

Term Chest Rub is used to indicate products of this type.

First time I remember Vicks VapoRub is when I went to look for
job (1926).

Also knew then of Mentholatum and Musterole.

100-200 chest rub preparations have been on market within last
20 years.

None of them used one word or two word VapoRub or Vapour Rub.

Our product is manufactured in England, Eire, South Africa,
Australia, New Zealand and Canada.

Export business started between 1920 and 1923.
Have sold in 106-107 countries but now it is about 70.
Trade Mark registered in 69 or 70 countries— Vicks VapoRub.

Trade Mark VapoRub alone is registered in 50 countries and 20 of them
are English speaking countries.

Trade Mark registered in England in 1920 and renewed in 1935.

“ VapoRub *’ alone is registered in England, Canada, New Zealand
South Africa and in Jamaica, Trinidad and Barbados.

Product has never been patented.

. Vicks VapoRub exports outside of U.S.A. and Canada, United
Kingdom and Eire totai 41,000,000 units :=$6,500,000 o'ver 8 years.

In U.S.A. unit sales for 8 years are over 200,000,000 units = $40,000,000.

Canada, United Kingdom and Eire are not in these figures as I have
not got those figures—but we have large sales. .

Part of my duty is to keep watch on possible competitors.
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No country that 1 know of where word VapoRub or Vapour Rub
is used in frade exeept United Kingdom and Eire where we ourselves
used the fwo words Vapour Rub as others do.

There have been 15-17 products where words Vapour Rub used in
various countries but we have been able to get from those manufacturers
or sellers except “ Iusote ” undertaking not; to use word.

Case in Holland against Karsote in 1939—"T'rade Mark was registered
in Holand—deeision was in our fivvour—case similar to this one.

Advertise extensively—in 8 years in U.S.A. spent §7,000,000—in
newspapers, radios, magazines, store displays.

In Jamaicea first T'rade Mark registered in 1924—sinece then steady
advertising.

Have personal knowledge of advertising in Jamaica—planned great
deal of it and carried out, one campaign in Jamaica in 1929,

Familiar with booklet, ete.

Can vouch for history of advertisement in Jamaica.

Jasic aim of advertisement, campaign was to increase sales and to
tie goodwill of article to company’s name—so that when we put on other
products they would be accepted more easily.

When we put out new produets we found expectations realised and
put that, down to campaign Lo tic Vicks VapoRub to Vicks Company.

Put out folders, counter stands and free distribution of samples in
carly years. ‘

Samples distributed rom house to house and also booklet distribution.

Two types of demonstration in drug stores.

Vaporub lit and inhaled.

Produce list of sales of product in Jamaica. * K.”

In 1929 I was two weeks in Jamaica—one week in the country—
Mandeville, Savanna la Mar, Montego Bay, St. Ann’s Bay, Brown’s Town
and then back to Kingston.

Called on between 10 and 15 drug stores a day and found Mentholatum
being sold as competitor and one article in Kingston, a German product,
Menthol Vapourous Salve, which had no sale,

I would say public identify Vicks with VapoRub and VapoRub with
Vicks.

In 1941 registered Trade Mark ¢ VapoRub ”—at that time no
product bearing that name or name like 1it.

In 1941 position same as in 1929 save that people used word
VapoRub or Vafronal to indicate what they wanted. Between 1926
aud 1941 knew of three cases where word Vapour Rub used.

Don’t remember Benjamin putting article on market with VaporRub
on it but they advertised it.

In 1933 Benjamin advertised a thing as Vaporox or Vapor Rub—
we took matter up with them and got undertaking that they would
discontinue use of these words.

Two other cases of Cupal & Burgoynes—and when found on market
here agents apologised and said it was old stock and withdrew from sale.
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Four years before we had had undertaking from them to remove
them from their catalogues, this was in British Honduras.

August 1936 got word that Burgoynes were attempting to market
similar article, Vapo Rub in Trinidad and we got undertaking from them.

1933 undertaking from Ayrton’s—in Jamaica.

Plaintiff Company commenced marketing goods in England from
1918-1923—some by us and some by wholesalers.

Competition then from Mentholatum and Musterole and afterwards
other products came in.

First put on market in England as ¢ Vicks VapoRub.”

Nov. 1924 marketed then as * Vick Brand Vapour Rub.”

We were first to use word Vapour Rub in England.

Changed name of product in England as a result of advice from
solicitors so as to claim exemption under Medicine Act and have sold in
United Kingdom and Eire ever since as ‘“ Vick Brand Vapour Rub.”

5—6 years after was first time others used words ¢ Vapour Rub.”

What Green says in affidavit is not correct as no one else used words
* Vapour Rub ” in 1924 when we changed words and we did this entirely
on advice of solicitor.

When others began to use words * Vapour Rub” we were then
beginning to get satisfactory sales.

After we changed name to Vick Brand position not satisfactory
at first as we spent $100,000 in advertising and got $20,000 of sales.

Know Pharm. Codex of England and Extra Pharm.

In 1934 word Vapour Rub appeared for first time in Codex and in
1938 in Extra Pharm.

5th June 1946.
Manley :

List of documents and exhibits prepared and handed to Court which
are to be put in evidence subject to any objections as to relevancy and
materiality at any stage.

British Pharmaceutical Codex—1934—marked E.E.

British Pharmacopeia—1932—marked D.D.

Extra Pharmacopeia—1938—marked F.F.

C.C.1 contains picture of tin used in Spanish speaking countries.

XXd. : :
If I saw label with * Vaporising Ointment ” I would say it was
descriptive of ointment.

Ointment and Salve mean more or less same thing.

I am layman—not chemist or druggist.

* Rubbing Ointment ”’ would be ointment to rub on.

Vapour Rubbing Ointment would be wusing noun * vapour” as
adjective.

Adjective is descriptive but warm is not.
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Chest Ruab is not gramumatical but it s in use. In the
. \ . , Swpreme
Our produets are supplied here from Canada since war—We have o0 of

branch here, Jamarea,

Plaintilt is Company incorporated in U.S.A.—No conipany incorporated Pl(l-‘l:l'lll:l”‘s"
co intiff
i Canada, Lvidence.

Ifirm is of repute in U.S.A.—any statements in folders should be true, o1
. : . , . . . o. 19 (c),
In relation to Vieks VapoRub emphasis is on Vicks—in the leaflets, v o4 (e)

Started using word “ VapoRub ” in 1911, McKenzio
. N . . . Dunniny,
Leaflets in I are in use in Jamaica. Bth June
10 Aceent is on Vieks from 1923 to 1933. %3916,
ve . . . . TOSS-
Vieks was discovered in sense that it was improvement on what [~
wias then in use—as set out in folder (1923--1928). tion,
conlinued.

It was process for making ointment that affords double indication—
stimulation of skin and inhalation~—as made by Richardson.

Process is method of making the ointment.

Codex is word of reference of authority.

In No. -t of folders we refer to Codex—not for U.S.A. but for British
Colonies, :

We treat ¢ VapoRub ” as one word— In U.S.A. we spell * Vapour”

20 “ Yapor.”

In VapoRub word “ R is capital as it is fanciful word used to
combine the two thoughts in words ¢ Vapour ” and * Rub.”

Trade Mark registered in lingland in 1920—it is one word Vaporub
all in one seript and R. is not capital. I was not in Company when
application to register by Chemical Hall Ltd. of ¢ Vicks VapoRub Salve
was opposed. (See T. of List of Documents.)

I think Trade Mark registered on 25th July 1922 is still in force—
it was carton in English and Spanish used for export—(See T.) (Certificate
of 1935 referring to one of 25th July 1922 is C.C.2.)

30 “ VapoRub de Vick ” is equal to Vicks VapoRub—discontinued this
carton in South America as we found it was wrong approach.

Trade Mark Journal of June 8, 1922 marked G.G.

Trade Mark 1852—* Vicks VapoRub ”—in Jamaica. (See M)—
that was trade mark in Jamaica.

I have initialled on D(1) the first carton used in Jamaica the panel
most closely resembling the Trade Mark. Can’t say if enclosing device is
part of Trade Mark. ¢ Salve” in Trade Mark is different to ¢ Salve”
in D(1). I would say ‘ VapoRub,” is adjective in relation to * Salve ’—
I mean ¢ adjectival.”

40 In ¢“Vicks VapoRub Ointment” I would say ointment is generic
name, VapoRub describes the kind of ointment and Vicks is manufacturer.

Discontinued form of Vicks.

IFrom 1926 did not use quite same type of lettering as subsequently
appeared in Trade Mark 3276—deep V—on cartons.

In later cartons we used word ‘ Ointment’ and not ‘“salve” as
people in Kngland said word *“ salve” was not correct.
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B is present get-up.

We have Trade Marks in Canada—carton in January 1922 and
“ VapoRub ’ in March 1917—Federal.

Know English market—over in 1932 and 1933.

From 1926 and prior to that date we marketed products in England—
in carton—* Vicks Brand Vapour Rub ”—These two words were
hyphenated at one time.

I think this is bottle of Vicks sold in England—wartime pattern—
no carton and no directions folder—only smaller size sold during war.

Words ‘ Vapour-Rub ” is hyphenated. 10

Adopted ‘““ Brand” form so as to escape duty under Medicine Stamp
Act—advice was that we should put word * Brand ** and spell ¢ Vapour-
Rub ” and not ¢ VapoRub.” _

Also advised that there must be at least six products under Vicks
Brand so as to claim exemption.

We have never paid stamp duty on Vicks Brand, &ec. from 1926,

We kept up comparison between our products and others.

A number of persons put Vapour Rub products on market.

Lewis & Burrows in 1931 had trouble with Revenue. ,

Authorities—about ¢ Ell and Bee > Vapour Rub. 20

Know ¢ Pharmaceutical Formule ” compiled by ¢ Chemist and
Druggist ” in book form.

In Formula there is formula for chest Vapour Rub.

I read judgment in case of Lewis & Burrows.

Lewis & Burrows were prosecuted under Revised Regulations under
Medicine Stamp Act—whereby you had to have formula on label and
carton— qualitative and quantitive formula and a disclaimer of proprietary
rights in product—Alternative was to give reference to book where
standards were set out—Book recognised by trade—we had to satisfy
Courts of Excise and Customs. ‘ 30

Book did not give formula but referred to Pharmaceutical Formula
for Chest Vapour Rubs. ’

We adopted first rule about giving formula and disclaimer.

Since 1924 made no attempt to use word * VapoRub ”’ in England.

Lewis & Burrows lost case. ,

After case deluge of products with ‘word Vapour Rub on English
market and goods sent to Eire and North Ireland.

Manufacturers of IKarsote are well known firm of good standing.

(O’Reilly refer to affidavit of Cecil Bert Green.)

As far as we know * Karsote Vapour Rub” exported in large 40
quantities to India, Cyprus, Trinidad, Jamaica, Kenya—large enough
quantities for our Agents to take notiece of.

Before 1931 there was confusion in England as to stamp duty under
Medicine Stamp Act—position obscure.

Refore 1931 only know of Lewis & Burrows Vapour Rub.
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[ would not doubt what. Green says in paragraph - of allidavit, about:
Vapour Rubs on inglish market. '

Sheel of adverlisements ol plaintiff company referred to in para. 7
of Green’s aflidavit is correet,

I have been in charge of advertisements at different times.
Re-Xd. :

Can’t say in what, quantities Karsote was exported to the five countries
I named.

In Trinidad notiticd by agents in 1946 of appearance of Karsote.

Agents notified of appearance in Cyprus in 1945,

Agents notified of appearance in India at end of 1945,

Agents notified of appearance in Kenya in September 1945,

Only knew ol sale of Karsote outside of Iingland before this action
in Holland in 1939, '

We put six brands of Vicks Products on market,

Have read Judgment in Attorney General v. Lewis & DBurrows.

No class of artiele described as ¢ Vapour Rub.”

In U.S.A. “ VapoRub ” was invented in U.S.A. by Plaintiff Company.

Jelieve “ Vapour Rub” was invented for Vick Chemical Co. in
lingland and first used by them in England in 1924,

Product sold in Jamaica is ¢ Vieks VapoRub Ointment.”

“ VapoRub ”’ distinguishes ointment from ‘ Vatronal,” * Cough Drops
and ‘ Inhaler.” _ '
By leave to O’ Reilly :

I see in application for Trade Mark that it includes ‘¢ Headache

~and ¢ tablets ”—1I can give no explanation—(See V.)

No. 19 (d).

WILLIAM HENRY PIERCE sworn saith :
Manager drug store at Port Antonio—not licensed druggist. In that
business for 18 years.
Known Vicks VapoRub for 18 years—-carried it in stock for that period.
Order “ Vicks VapoRub ”’ from Agents—in that name.
Also know ‘ Vicks Vatronal.”

Know “ Karsote Vapour Rub ”—only knew ¢ VapoRub ” as Vicks
product until Karsote came on market.

Customers ask for ¢ Vicks ”’ or *‘ Vicks VapoRub.”
Have had Vicks and Karsote in stock at same time,
People prefer Vicks to Karsote.

People have asked for VapoRub and it comes to my mind it is Vicks
and I hand-them Vicks and they accept it-—no case where not accepted.

In my experience public identify VapoRub with Vick product.
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XXd. :

Stocked Karsote within last 3—4 years—a dozen at a time.

Vicks I got in  or gross lots.

I would say I sell 72 bottles of Vicks to one of Karsote.

Agents sent me first lot of Karsote—have had 4 dozen in all.

To people who can’t pay price of Vicks I offer Karsote and say it is
other product and not Vicks and sometimes they take it sometimes not.

I sell 1 gross of Vicks in 6—7 months.

I sell between 1-13 gross of Vicks a year.

No. 19 (e). 10

HORACE HENRIQUES sworn saith :

Registered medical practioner—M.B.Ch.B. (Glasgow) practising in
Mandeville 9 years.

Know Vicks Salve—about 15 years and have used it professionally
fairly often.

Sometimes I say ¢ Vicks ’’ and sometimes ‘“ VapoRub ” and in lafter
case mean Vicks VapoRub.

Recently—since 1943—heard of Karsote Vapour Rub—ﬁrst time I
heard of other Vapour Rub.

Don’t know as Doctor of expression Vapour Rub as medicament. 20

Last night attention called to it in Pharmaceutical Codex and I saw
it for first time.

Medicated ointment means ointment with drugs for applying to body.

Heard of other preparations recently.

Thermogene Rub.

Have never heard of Mentholatum.

Heard of liniments—never seen this advertisement of Minard’s
Liniment.

XXd. :
Liniment is liquid ointment is salve. 30
In 1943 went to see Karsote Vapour Rub—not to prescribe it.
Heard of it and went to see it—out of curiosity—to Wharton’s Drug

Store.
Aston Levy called my attention to it—the solicitor.

(Reads from p. 640 of Pharmaceutical Codex.)
Don’t accept definition of Vapour Rubs at p. 640 as some liniments

are Vapour Rubs.
I accept formula of Vicks as that of a Vapour Rub.

Formula of Karsote is similar to Vicks.
Liniments are used for inhalations—I prescribe c¢amphotated oil for 40
that purpose.
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Recognise Pharmacentical Codex as word of authority—1I might look
1 up.

Never used Minard’s Liniment for colds.

[ would understand Vapour Rub to mean something you rub which
produces Vapour for inhalation.

Rubbing would stimulate skin.

I would say Vapour Rub is compressed form ol conveying meaning
describing character and qualities of ointment. :

Clearer ways of deseribing these preparations.
Re-ad. :

I would say Vapourising ointiment is more apt expression for describing
these products.

VapoRub ointment is tautologous.
As T know it in Jamaica VapoRub applics to Vicks alone.

No. 19 (f).

IIBLEN SPENCIE sworn saith :

Qualified nurse—live in Port Antonio now.

Nurse for 17 years —still practise occasionally.

Iramiliar with ointment made by Vicks Chemical Co.—I call it
“ VapoRub.”

Never heard of other ointment of that name.

Ifrequently used by me in work and by patients.

Vicks has very good reputation.

Know Vatronal also of same Co.—nose drops—also has good reputation.

XXd.:
Sometimes call it Vieks and sometimes Vieks VapoRub.
Can’t remember time when only one Vicks product on market.
Gave statement to Grossett about 6 weeks ago.
I have always ordered it as VapoRub from druggist for myself.
Sometimes I would say Vicks VapoRub if I went for it or VapoRub.
I use it very often for myself and children. '

No. 19 (g).

DOLLY GLEN-CAMPBELL sworn saith :

Qualified nurse for 5 years in Kingston—work at Nuttall.
Know ointment made by Vicks Co. since I was probationer.
Use it on myself and for patients on Doctors’ orders.
T call it Vicks or Vicks VapoRub.
T also know Vieks Vatronal and have used it.
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Sln the Have not used any other ointment but Vicks.
0%:3"01; Have not heard of other VapoRubs.
Jamaica. Vicks VapoRub is used for relieving congestion.
Plaintif)s’ If T order by phone I would say Vicks or VapoRub and I would get
Lvidence. bottle of Vicks VapoRub.
No. 19 (g). Not XXd.
Dolly Glen-
Campbell,
5th June No. 19 (h).
1946,
g(’)‘;’mma' DUDLEY AINSWORTH LIMONIUS sworn saith :
continued. Live at Brown’s Town, St. Ann, Druggist employed in Segre’s Drug

No. 16 () Store at Brown’s Town until last November. We stocked Vicks VapoRub, 10
Dudley ~ Vicks Vatronal, Vicks Cough Drops, Karsote Vapour Rub.

%@nswqrbh Before stocking Karsote had not heard of any other Vapour Rub.

5,:? 3’;11‘: ’ Customers ask for Vicks or VapoRub and if they ask for latter I give

1946, Vicks VapoRub—even if I have Karsote—and they are satisfied.

Eé‘zmma' Don’t remember if I have been out of Vicks but had Karsote in stock.

' Prior to seeing Karsote I never heard of other Vapour Rub.

Cross- XXd. : _

fff;rfnna' Employed at Segre for three months. Druggist since April 1945.
Vicks sales are much greater. _
Have never sold bottle of Karsote. 20

Sold about 1 dozen per week.

No. 19 (i). No. 19 (i).
Charles
Levy, 6th June 1946.
‘fligkiﬁJune CHARLES LEVY sworn saith :
Exa{}lina- Registered Medical Practitioner for 44 years.
tion. ~Know ointment made by plaintiff company for 10-15 years.
Have not used any other medicated ointment.
Heard of Thermogene Medicated Rub.
. Know Vicks product as * VapoRub ”’—have not heard until recently
of other Vapour Rub. 30
Recently heard of Karsote Vapour Rub.
Never heard words Vapour Rub used to describe vapourising ointment.
I prescribe Vicks VapoRub for patients—if I say to get jar of VapoRub
I mean Vicks Product.
Cross- XXd. by Evelyn : :
fxami“a' Know Vicks nose drops—comparatively recently.
10n.

In early days I used to say full name * Vicks VapoRub ” but within
recent vears I may say Vicks or VapoRub.
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VapoRub is & deseription of product but I would say it conld be
better deseribed as *C Vaporizing medicament.”

[T told it was salve T wonld say VapoRub would well deseribe it.

L think inhalation effect of VapoRub is more psychological.

I know of no other ointment which claims to act by stimulation in
inhalafion,

When T prescribe VapoRub I mean nothing else but Vicks,

Samples of others have been put in my oflice.

Have heard of other preparations that claim to act by stimulation
and inhalation within 48 hours,

Re-Xd. :
Other preparations called to my attention within 48 hours.
IHave not opened samples to see what they contain.
“Salve ” is less common than word * ointment.”
Common way to use ointment is to rub on—you can also put it on.
Vieks ointment generates heat by frietion.
Vicks ointment can well be deseribed as vapourising ointment.

No. 19 (j).

KARL WILSON-JAMES sworn saith :
L.R.C.P. (Lond.), ML.R.C.S. (Eng.) and I"R.C.8. (Edin.) Recgistered
Medical Practitioner. Practising 15 years. :
Know Vicks preparation—VapoRub also Vicks Vatronal.
This is VapoRub—and this is Vatronal. '

Use ointment in practice frequently—I tell patients to get ecither
“YapoRub ” or * Vicks” meaning in both cases * Vicks VapoRub.”

Never hieard here or abroad of Vapour Rub except Vicks product.

IHave heard of other medicaments that heal by giving off vapour—
camphorated oil, friars’ balsam, menthol crystals.

Inhalation has beneficial effect.
In one form or other it is old medicament.

I would describe vapourising ointment as salve or liniment—usually
liniment.

Don’t know Benjamin’s VapoRox—heard of it—have not used it.

Have heard of Thermogene Rub or ointment—yes, I have seen this
(Thermogene Medicated Rub).

Can’t think of proprietary preparation using menthol.

I preseribe Vicks VapoRub—don’t use the two words Vicks and
VapoRub as a rule as I consider they refer to same product.
XXd. :

Some vaporising preparations can be used without rubbing.

Vicks can be put in bowl of hot water and inhaled.
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Vaporising ointment would correctly describe VapoRub.
Vapour ointment would not be correct description.
Within last 48 hours I have heard of Vapour Rubs.

Vapour Rub ointment would convey something to me—but it would
have idea of mystery to me—I would have to guess what it was.

I have seen this Pharmaceutical Codex before—words at p. 640
“ Vapour Rub ” would indicate liquid to m it is in base of soft
paraffin I would say it was solid—I would understand that it would be
something to rub—but Vapour Rub does not mean anything to me as a
professional man from point of view of vapour. It might be something
which on opening box would give off vapour.

- Heard of Thermogene for years—but not of Thermogene Rub.

Have seen Thermogene Medicated Rub in homes I have- visited—
but paid no attention to it.

~ No. 19 (k).
WILLIAM EDWARD McCULLOCH sworn saith :

M.D. & CH.B. Aberdeen. Practising 23 years—I12 years in Jaraica.
Know ointment Vicks—prescribe it for patients—have not used it.

I know product as Vicks, Vicks VapoRub or VapoRub and so order
it—since I started practising here.

When I order VapoRub I mean patients to get Vicks Vapour Rub.

Know of no other medicated ointment used for chest colds sold here.

Vaporising ointments used in Tudor times—medicaments were put in
goosefat as melting point lower.

Saw in Codex day before yesterday term Vapour Rub and did not
know of its use before then.

Vapour Rub is something you rub that vaporises.

Vaporising ointment is good description of products like VapoRub.

XXd. : .
I don’t see use of melting ointment in water to get inhalations.

Vapour Rub Salve is complete description of article like Vicks
VapoRub.

No. 19 ().

"HERBERT KONG sworn saith :

Wholesaler at 125 Barry Street for 5 years.

Before that had retail business at Cross Roads—large business—
Kong & Co.

Know this—preparation of Vicks Chemical Co. for 15 years at Cross
Roads then—sold extensively.

Public ask for VapoRub or Vicks and they want Vicks VapoRub.

I was at Cross Roads—2-3 years—and before that with wholesalers.
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Sold no other similar preparation.

Sold Mentholatum; Thermogene, not VapoRlox.

Sold Tiger Balm—made in China.

In 1943 heard of Karsoto Vapour Rub—only time I heard of other
Vapour Rubh.

There was occasion during war that T had IKarsote and not Vieks—
I some asked for VapoRub 1 would then show Karsote and they would
go away saying they wanted Vieks.  If it was written order for YapoRub
I would send Karsote i I had no Vicks—and sometimes 1 would be phoned
and told Vieks was wanted.

Wholesale T have sold 2 dozen Karsote.

XVd.:

Sold Mentholatum al Cross Roads.

Sold Mentholatum and ‘fhermogene at Cross Roads.

Sold about 4 dozen Vieks o month.

Sold about 2-3 boxes Mentholatum a month—this was retail.

Left Cross Roads in 1931, 1932, or 1933.

Sold Mentholatmm at Cross Roads aund also at Barry Street retail
and wholesale.

Only sold Thermogene wholesale—in 1943—

Sold Tiger Balm around 1943 also—saw it then for first time.

No. 19 (m).
RUPERT NHENRY KINKI{SAD sworn saith :

Managing Director ol Kinkead Ltd. Drugstore retail and wholesale—
successors  of  partnership—business goes back 60 years. Store is in
King Street—working there for 40 years—Ilarge business.

IKnow medicated or vaporising ointments—first one T knew was
Musterole—about 40 years ago—I think Vicks VapoRub was next—know
Miller’s Vaporising Salve made by Northrop & Lyman—25-30 years—
may have been bhefore Vicks.

Stocked Miller’s—small quantity—Inew Vicks VapoRub 23 years
ago.

Have heard it ealled Vieks VapoRub, Vicks and VapoRub.

Apart from Karsote have not known of Vapour Rub except Vicks
product.

Except for Musterole, Millers, Karsote and Thermogene Rub have
stocked no other.

ITave not heard of Mentho Vapo. Balm.

ITave Mentholatum in stock—for 10-12 years.
Know Rayglo chest balm—don’t think we stock it.
Have not looked at instructions of Miller’s Salve.
Have used Vicks.
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Have stocked Karsote Vapour Rub since 1943—no personal experience
of selling it. .

XXd. :
Vicks is very good seller.
Knew Miller’s 25-30 years ago.

Remember Humphries of Jamaica agencies coming to me about Vicks
and also his predecessor.

First stocked Miller’s 6-7 years ago.
Up to 15 years ago we sold only Vicks VapoRub.

Always stocked Musterole—not very popular—it is medicated
ointment made of oil of mustard—used largely after first war for influenza.

I am large retailer.

I would say I sell 50 Vicks VapoRub to one of Thermogene;lﬁller’s
would be less than Thermogene, and Mentholatum would be less than
Thermogene but more than Miller’s .

No. 19 (n).

LEONARD BURNETT, sworn saith :

Engaged in retail sales of drugs, &c., at Nelson’s, Cross Roads for
4 years and before that at Levy Bros. who are wholesalers—5 years at
Levy Bros.
Know Vicks ointment both wholesale and retail.
Vi kCustomers say jar of VapoRub, Vicks VapoRub and sometimes
icks.

Stock other preparations of Vicks—Vatronal—it is ordered by that.

name.

We stock Thermogene, Mentholatum and Karsote—only knew Vicks
at Levy Bros. have not seen Thermogene or Mentholatum at Levy Bros.

Karsote on sale at Cross Roads since 1943 and also Vicks VapoRub—
if customer asks for VapoRub I generally give Vicks.

Have been out of Vicks but had Karsote and if customer asks for
VapoRub would say we have no Vicks but have Karsote—occasionally
people take it. :

Can remember customer asking for jar of small Vapour Rub and
pointing to Karsote. ’ :

XXd.:
Sale of Vicks is very good and Karsote poor.
I would say I sell 2 dozen Vicks to one of Karsote.
Sale of Thermogene Rub is much better.

About 2 dozen Vicks to 10 of Thermogene and about 2 dozen Vicks
to 4 of Thermogene.

Only known Thermogene and Mentholatum within last 3 years.
Went to Nelson’s in 1942.

10

20

30

40



10

30

40

47

Known Karsote Vapour Rub sinee beginning of 1945—mistaken T the

when I osaid 1943, A;‘Hprr'nm
‘ . . . Conrt of
Apart from Thermogene, Mentholatum and Karsote, Vieks is only  Jawaie.

vaporising ointment T have known.

Plaintifs’
Evidence,
No. 19 (o). N(,_Tg"(n)_
) . , Cyril
CYRIL MAXILICLD sworn saith: Maxfield,

: . . . . 6th June
Own Drug Store—Bev—Ilalfway Tree. In Drug business about pg¢q

20 years—licensed druggist—IKnow medicated ointment of Vicks Co. and Esamina-
also Vatronal, Cough Drops and inhaler. Deal in ointment. tion.

When T didn’t I administered Vicks VapoRub.

Sometimes people ask for Vicks or VapoRub but Vicks VapoRub
chiefly.

ITeard of Karsote Vapour Rub—and before that only knew of Vicks
as VapoRub.

Iandled other medicated ointments—first was Mentholatum—about
25 years ago. Miller’s vaporising salve about 15 years ago.

Knowledge of Benjamin’s VapoRox—stocked it 8-9 years ago.

Stocked Thermogene 3—1 years ago.

XXd.: Cross-
Stocked Musterole and Mentholatum about same time—before Vieks. :ﬁf’"”'
Irirst stocked Vicks in 1924 at Morant Bay.

Always have stocked Mentholatum.

Musterole was before Vicks and always stocked it—=Stocked it before
Vicks but not continuously—went off market at one time.

Can’t say definitely when I ceased stocking Musterole.
Vicks knocked Musterole oft market.
Vicks sold more quickly.

I would keep % dozen or so of Mentholatum for a few customers—
but Vicks sale was larger.

Sales of Vicks are much greater than any of the others.
I would sell 1 dozen Vicks to one of the others.
No. 19 (p). No. 19 (p).
) . Edgar
EDGAR JAMES EVANS sworn saith : James
Druggist in business 30 ycars—44 Luke Lane now. GEt‘{fﬁf;m
Know Vicks ointment—full name is Vicks VapoRub. 1946,

Itirst heard of it 20 years ago, from traveller from U.S.A. who asked tEif,ﬁf“i“‘“"

for it and praised it.

I then imported it and after I dealt with Agents—first Stark and then
Humphries.

10 years ago got to know Vatronal, Cough Drops and inhaler.
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Vicks preparations enjoy wide reputation in Jamaica. I order as
Vicks VapoRub. ‘

Public generally ask for VapoRub and I know what they want.

Never heard of any other Vapour Rub except Vicks before Karsote
appeared.

Know of other medicated or vaporising ointments.
First T knew of was Mentholatum—can’t remember others.
Miller’s and Musterole were used in flu epidemic.

Have stocked Miller’s and Musterole—but not now—only carry
Vicks now—mostly asked for.

Have Thermogene Medicated Rub now.

Have not stocked Benjamin’s preparation.

Some time ago I had small quantity of Karsote.

When first introduced—first Vapour Rub I heard of since Vicks.
XXd. by O'Reilly :

I think Mentholatum was on market when I heard of Viecks—stocked

Mentholatum first—about 20 years ago—had it in stock up to one year
ago—small quantities.

Can’t say relative stocks but I think I carried more Mentholatum
than Vieks but not now.

Can’t say when Vicks began to overtake Mentholatum.

I would say I sold 6 dozen Vicks to 1 dozen Mentholatum in 5—6 months.

In stock I would have at first 3 dozen Mentholatum to 1 dozen Vicks,

Before I gave up stocking Mcentholatum I would say I sold 6 jars
of Vicks to 1 of Mentholatum.

Did not give up Mentholatum but could not get it about one year
ago and since then have not tried again—asked for it from wholesalers.

Have no Miller’s in stock now—stopped about one year ago—first
stocked it long time ago—8-10 years ago.

Used to keep 1 dozen bottles or so in stock.
By Cowurt :

In Jamaica we have importer, wholesaler and retailer.

Re-Xd. :

Some of the importers are also wholesalers. Levy Bros. are imperters,
wholesalers and retailers. C. B. Facey are importers, wholesalers and
retailers. '

No. 19 (q).
ROBERT CAMERON HUMPHRIES sworn saith :
Managing Director of Jamaica Agencies Ltd., and agent of Viecks
Chemical Co. .
I am deponent of affidavit—sworn to on 1sb June 1946.

First agents of plaintiff company were M. T. Stork Co. Incorporated
and I was manager from 1919.
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Vicks represented from 1923 and by Jamaica Agencies from 1929
when Company formed. :

Responsible for local advertising eampaigns,

Have seen campaign schedules (k) put in Court—I did them myself.

[Have travelled all through Island—four times o ycar visiting drug
stores.

Usually orders are written—sometimes by telephone.

Orders usually for Vicks VapoRub for 20 years.

Since 1933 other Vicks produets and if only Vicks asked for we would
ask if Vatronal or Cough Drops or Inhaler required.

Public¢ ask for ¢ Vicks VapoRub ” or “ VapoRub.”

I would say that up to 1911 VapoRub was produet of plaintiflf company
and 1o other.

L paid attention to competing produets on instructions.

In the 20’s Mentholatum, Musterole were prominent competitors,
and in the 30’ Vaporex, now Vapo Rox, Cupal’s in 1937, Miller’s vaporising
Salve, Buckley’s White Stainless Rub, two locmls Taylor’s A. P. salve and
EvapRex, and more recently 1 to 5 years’ ago, Thelmowene, Turpo and
Ayrton and Saunders product.

IFirst. product T saw with name Vapour Rub was Cupal’s in 1937—
protested and they stopped—and put it on the market subsequently as
“ Ray Glow Chest Balm.”

In 1933 Benjamin put on market VapoRex and we protested and

they stopped putting it on market and it is now VapoRox.

In 1937 Ayrton’s put on market Ayrton Brand Vapour Rub and we
protested and they withdrew it from market.

After KKarsote appeared in market I made detailed tour of drug stores
with results appearing in paras. 11 and 12 of affidavit.
I also collected bottles which are in box, “ B.C.N. & P.”

I found 8 varicties set out in para. 6 of affidavit and there are 2 others
to be added.

Thermogene Medicated Rub and VapoRox.

Also searched Kingston and St. Andrew drug stores for work of
reference and found as follows :—

British Pharmacopceeia in 15-16.
British Pharmaceutical Codex in one place, Kinkead’s.
Extra Pharmacopeeia in one place—Kinkead’s.
Know Kong Bros. at Cross Roads—good trade and good customers.

1943 trouble with Kong’s—went there in May 1943—on arrival
Jos. Kong said : * Mr. Humphries you received shipment of Vicks VapoRub
in small size and have not offered any to me.”—1I denied this and said I had
not received any such shipment—he was not satisfied and said he had seen
stocks around—he sent his clerk out and eclerk arrived with bottle of
Karsote and Kong said : “ Here you are, Vapour Rub and you said you
had no stocks of Vicks ’—I then said : * You will observe that bottle is
marked ¢ Vapour Rub ’ and also ¢ Karsote ’ ’—he then looked again and
said : ‘ This certainly fooled me.”
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Knew of Vicks VapoRub in 1917—brought down by jobbers.

1923 we began to import substantial quantities—started to advertise
in May 1923—began to see results in 1924-25.

In 1923 there was Mentholatum and Musterole—they had fair trade.
Don’t remember seeing Mentholatum advertised.

In 1945 according to paragraph 13 of affidavit, I gave figures of
imports as 24,480 and in Ex. 1 of K import figures are 4,200 dozens—
due to difference of fiscal years—between company and my firm.

Turpo put on market about 8 years ago.
Tth June 1946.

Conversation took place in Kong’s shop, made note of it and consulted
solicitors.

Consulted solicitors on 4th June or little after.

Conversation was in middle of May.
Re-Xd. :

Penetro was mutton salve—very extensive campaign in advertising—
some years ago.

These are advertisements of Penetro—marked JJ1-4.

Adopted for several years.

This is advertisement by Benjamin’s of VapoRox marked JdJ.5.
O’ Reilly by leave : _

I know Benjamin’s advertised before 1942—Can’t say if other
advertisements after 1942 by Benjamin.

No. 19 (r).

JOSEPH KONG sworn saith :

Manager of Kong Bros.—large grocery—trading there since 1914,

Stocking Vicks Vapour Rub many years.

During war Vicks Vapour Rub could not be got for long periods at
time.

One day Humphries came in 1943—told Humphries Vicks come.

I told Humphries that Vicks come as I saw other shops have small
Vicks—he said no and I sent boy out to buy small bottle of Vicks Vapour

Rub.

Boy brought it and I showed it to Humphries and said it was marked
“ Vapour Rub ”—Humphries showed me bottle marked with other name
on it and was not Vicks.
XXd.: by O Reilly :

In 1943 goods difficult to get.

I see this bottle marked Vapour Rub ”” and I see ¢ Karsote ”’ (with
magnifying glass)—

Humphries did say Vicks Vapour Rub did not come.

Have Karsote now in stock—bought it from wholesaler—Fah Hing—
only bought once from him.
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No. 19 (s). In the
Snupreme
GEOFFRISY CAMPBLELL GUNTER sworn saith : Conit of

Jamaiea,
Reside at Last King’s Tlouse Road, Halfway Tree.
Used Vieks Vapour Rub for 15-16 years—on self and on family.
I used to buy it mysell al. first and T now order it from grocer.

Plainif]s

Lridence.

No. 19 (s).

I am never without it. Geollrey
1 think mark on package is ¢ Viecks VapoRub.” Camphell

When T first began to use it I asked for Vicks Vapo Rub and now S,’tl,]l"f]‘;;’m

I simply ask for Vicks—within recent years—order Vicks from my grocer 191,
and L want Vieks Vapour Rub. Bxamina-
Not, until recently did T know of other Vapour Rub when shown bottle %%

of Karsote.

XYd. Cross-

If T saw Karsote Vapour Rub I would not think it was made by Vicks. Eixo‘}:'im'
L saw Karsote Vapour Rub on bottle—did not think it was made by
Vicks. ,
I would not use Karsote—as I was—
No. 19 (t). No. 19 (t).
Audley
AUDLEY LOUIS EVANS sworn saith : Iﬁomﬂ
: vans,
Wholesale merchant—Kingston. At one time Mayor of Kingston 7th June
and St. Andrew Corporation. Alderman Gunter is Mayor now. ]139-16, '
xamima-

IFamiliar with Vieks products—have used cough drops, Vatronal and g,
Vapour Rub.

Using Vicks Vapour Rub about 20 years.
Only recently heard of other Vapour Rub—saw Karsote adopted.
Vapour Rub until then had signified Vicks to me.

This package B appears similar to what I always known—it is same
colouring.

No. 19 (u). No. 19 (u).
Altamond
ALTAMOND VINCENT ARMOND sworn saith : Vincens
A d,
Managing Director of Jamaica Turf Club Ltd. 7;11111;3%
Know Vicks products for 15-16 years. ‘ ]lﬂig':;m
. a-
I knew Vicks Vapour Rub first—ointment. tion.

If T wanted it I would refer to it as Vicks.

Know Vicks nose drops—have used it.

After nose drops came on market if I wanted Vapour Rub order
Vicks Vapour Rub.

Only recently heard of other product called Vapour Rub and until
then Vapour Rub meant Vicks.
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No. 19 (v).

WILLIAM WALWORTH DYER sworn saith :

Live at Savanna la Mar. I am 431 years.

I am clerk to Nation, Solicitor and local Representative of ‘“ Gleaner.”

Know ointment sold by Vicks since 1925—and have used it continuously
and father also used it.

You can get it in nearly any drug store and grocery.

Know Vicks cough drops—don’t know nose drops but have not used it.

Sometimes I ask for VapoRub and sometimes for Vicks and expect
to get product of Vicks, Vicks Vapour Rub.

Don’t know of any other ointment with word Vaporub.

XXd. :
Use Vicks Vapour Rub for discomfort of chest, apply it to nose and
sometimes eat it.

In father’s house I would use his Vieks.

Vaporising ointment is ointment which you rub and gives off vapour.

Rubbing ointment is ointment to rub. ,

Vapour rubbing ointment would be name of substance.

Don’t know of any other vapour rubbing ointment.

If you spoke about vapour rubbing ointment I would understand it
meant ointment you rubbed which give off vapour.
Manley :

Tender affidavits of Basil Oscar Parkes (dated 31st May 1946).

No. 20 (a).

WILLIAM GILBERT THOMAS sworn saith :

B.Sc. of Bristol University in 1928. Teaching Chemistry at Wolmers
School—Organic Chemistry.

Analysed Vicks Vapo Rub and Karsote Vapour Rub—both had in
Menthol, Camphor, soft paraffin, oil of Eucalyptus.

In Karsote there is also oil of Wintergreen, used in rubs and liniments
which is not in Vicks.

I would say they are similar medicaments.

From examination of Karsote I would say it was quite suitable for
rubbing—they would stimulate skin and volatilize.

I would say Vicks would have the same effect. _

I see Pharmaceutical Codex (1934) at p. 340 containing definition
of Vapour Rubs under heading Menthol.

I also see in Pharmaceutical Formulas, K.K. at p. 940 subnom.
““ Chest Vapour Rub formula of Vicks is very similar except for O.C.
Cajuputi. This O.C. Cajuputi is on formula on bottle of Karsote but I
could not extract it as I did not have the means.
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I would say deseription * Vapour Rub > is apt desceription for both  Inthe
preparations, ‘?,”1’",’”']"
) . R . . Janrt o
I weighed contents of hoth bottles and Vieks hotfle contained  Joamaicn,
39.05 grammes of contents excluding weight of bottle and Karsote bottle  —--
contained 18,61 grammes of contents, Defendunts
Iividencee,
XNd.
. . .. No.20 (a).
Menthol is secondary alcohol—there is also natural source and it .00,
is also ealled oil of peppermint—some of essential oils known to ancients ginert
for healing and aromatic qualities. Thomas,
Not, mueh medical knowledge—but Menthol, Itucalyptus and Camphor '{f)';dr"]-"
are oil medicaments. N

Examina-
[Fucalyptus and Menthol are oils—camphor is soluble in oil—natural tion,

prodnet found in Japan. continued.
i - . - thoes M 1 N 1 N : Cross-

L would say that these oils are used in rubbing—evaporation follows (/.
stimulation. tion.

arsote answers to definition of Vapour Rub.

If I was layman I would say Vapour Rub is something which when
rubbed gives off vapour. '

Ointment is solid and linimment is liquid.

Ointiment does not usually give off vapour.

I suppose you ean get Vapour Rubs for animals.

Ifast drying motor car polish would conform to definition of Vapour
Rub.

No. 20 (b). No. 20 (b).
GABRIRL JOSIIUA pE CORDOVA sworn saith : Gabricl

Joshua

Was partner in de Cordova & Co. and am Managing Director of d¢ Cordova,
! 4th July
de Cordova & Co. Ltd. 1046

IFirm ave distributors for Griffiths Hughes products—of Manchester. Examina-
Handling Karsote Vapour Rub since 1942, tion.

Supply wholesalers and retailers—Karsote is supplied in brown
paper package. Ex. B.B. box and 1 dozen bottled.

I'rom book sales of Karsote Vapour Rub are as follows :—
1942—90 dozen bottles.
1943—1,5636 dozen bottles.
1944—Nil.
1945—300 dozen bottles.

We are also agents of Northrop & Lyman Ltd. of Canada since early
nineteen thirties who sell ¢* Miller’s Vapourising Salve ”’—sales very small—
on market since 1932 or 1933—can’t say if imported before.

Importation of Miller’s as follows :—
1938—12 dozen bottles.
1939—19 dozen bottles.
1940—2% dozen bottles.
1941— 7 dozen bottles.
1942—12 dozen bottles.
1943—24 dozen bottles.
1944—12 dozen bottles.
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Have no figures for 1945.

They also make Canadian Healing Oil and Roberts Cough Syrup
and other products.

No advertising in Jamaica press of Miller’s Rub before war firm sent
out calendars advertising all their products including Miller’s.

Firm advertised other products in press send out notices.

For Griffiths Hughes we also sell Krushen Salts, Digestive Rennies
and Laxotive and Karsogree Inhaler and Karsote Inhalent.

I see Z which is illustrated on pamphlets that we give to salesmen.
We don’t sell these articles retail—only sell liquor retail.

XXd. :

Sales depend to a large extent on advertising—if they are good.

Canadian Healing Oil has good sale and so does Kellog’s Asthma
Remedy.

Vicks have maintained large advertising campaign.

Advertisements of Karsote are sent direct to Gleaner.

I put contract through with Gleaner and I check advertisements.

Not struck me that advertising of Vicks and I{arsote were very
similar—have not studied them closely. I have opened one brown paper
package and seen what was inside—inside is carton holding 12 bottles—

most prominent part of carton is Vapour Rub and bottle is blue—Vicks
bottle is blue.

Don’t know why Karsote bottle is blue on carton while bottle is not
blue. _

Predominant colours on carton are blue and orange—Karsote is
white on black background. Vapour Rub is blue and background is orange.
Words ‘ White-stainless ”’ are on carton.

Did not know that Vicks had white-stainless on bottle—Vicks is
white—and Karsote is amber. Can’t say why Karsote is described as
“ White.”” On carton is face of woman in profile and a boy is beside
her.

I don’t know that Vicks advertising contains a woman and boy with
hand across chest.

I see attached to my affidavit exhibits of advertisements of Vicks.

There is similarity between advertisements of Vicks and carton of
Karsote—Ixs. 0. & G.

" I see on carton containing Vicks bottle *“ Acts Two Ways at once ”
and on Karsote carton ‘“ Acts in two ways at the same time.”

I might say it does act in two ways at same time and that it is Vapour
Rub as defined in books produced—and that woman with hand on chest
of boy is good idea. I would say a number of similarities appear between
Vicks and Karsote—on the cartons.

It would appear that they copied * White-stainless.” .
- I have seen Kinley’s Vapour Rub as I sent clerk out for bottle.
Last month I saw Thermogene Medicated Rub for long time.
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ITave seen Vapo Rox of Denjamin’s—they are old firm in Jamaica
and advertise widely.

Karsote have seli of products competing with Vieks—they are Vapour
Rub, lozenges, Inhaler.

Re- X .Nd. :
[ see two bottles of Karsote, N.1 & N.2—one had White Stainless on
top bhut other has not—ecan’f, say which is more recent importation.
Delinite shortages of medicines during war.
Don’t import, petroleum jelly.

This carton B.B. that was put in may have come from office or outsido
—1 can’t say if T had it in stock when it was given to my solicitor.

Adjd. to 29th July, 1946 at 9.45.

. No. 20 (e).
29th July, 1946,
AUBREY JOSEPI GRANT sworn saith :

Chief Salesman and director of defendant company.

Hth July received information from Clinton Hart defendant’s Solicitor
and I went to drug store at Cross Roads of I8. . Johnston—asked for
bottle of KKarsote Vapour Rub and I got this bottle—and got cash receipt.

Pottle marked N.3,
Reeeipt marked N.N.

That was only botftle I saw on shelf of drug store—did not ask for
any more—asked further question and was shown 2 cartons of 1 dozen
cach—eartons were taken from bottom of fixture on wall—opposite to
counter and below counter level—and I could see them from where I was
in shop—they were still wrapped in paper—brown paper in which they
are supplied by my firm.

Also went to other drug stores in Kingston; 19th July went to
ITenderson & Co. Ltd. at King and Harbour Street and they had no
Karsote in stock, on same day went to Duncker & Co. and they had no
stock of Karsote; and then to Rapid Vuleanising Co. and they had no
stock of KKarsote, and then to IXinkead who had Karsote in bottles on
shelf—saw no carton displayed, from there I went to Jamaica Times and
they had bottles on shelves on display—only bottles, not cartons—from
there to Nelson’s Drug Store and they had only bottles on display and
lastly to Community Store where only bottles on display.

231d July went to Parade Drug Store and Miles Bros. in Spanish
Town Road and they had no stocks at all, and also sent to Iinterprise,
ITidalgo’s Ltd. in West Queen Street, A. C. McKay in West Queen Street
and Williams Drugs Store in West Queen Street and they all had only
bottles on display.

24th July went to IEdwards drug store in Spanish Town Road and
they had only bottles on display.

On no occasion during the 3 days did I see a carton exposed to public.
XXd.:

Not first time I went to see how Karsote is sold—now and then I go
to inspect different agencies—can’t say when last I did so.
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I have taken off brown paper wrapper myself at Johnson’s on 5th July
—1I also opened package when they first arrived to see what was inside.

Control price of Karsote is 11d. a jar.

Have not done anything to contents of jar—N.3.

We have no Karsote in stock now—none in stock for 3—4 months.
Re- X Xd.:

When I opened carton at Johnston’s there were white bottles inside.

I first opened package when they first arrived.

Case for defendants closed.

No. 21.
REASONS FOR JUDGMENT.

N. W. Manley, K.C.
L. Chin Yee with him, instructed by Aston Levy for Vick Chemical Co.
Sir Lennox O’Reilly, K.C.

V. Dudley Evelyn with him, instructed by C. Hart for Cecil de Cordova
et al. '

The Plaintiffs have brought an action of infringement in respect of
their registered Trade Marks, Nos. 1852 and 3707 respectively and of passing
off in respect of their goods. The usual consequential relief is claimed.

Trade Mark No. 1852 consists of the words ¢ Vicks Vapo Rub”’
above the word * Salve ”” with added matter and was registered in Jamaica
on the 7th April, 1924 as a medicinal salve and liniment. It is described
more fully when dealing with the motion. The Plaintiffs have been
the proprietors of this Trade Mark since the 9th December, 1936. Trade
Mark No. 3707 was registered in Jamaica on the 13th October, 1941, is
associated with Trade Mark No. 1852, and consists of the word * VapoRub.”’

The Plaintiffs’ case is that for at least 25 years they have sold in
Jamaica a medicated salve which has become known to purchasers as
“VapoRub »” and that VapoRub means a salve made and sold by the
Plaintiffs.

The salve is sold in jars in individual containers or cartons on both
of which are prominently displayed the said Trade Marks. The label
on the jar and on the container bears the word * Vicks ’’ in large letters in
blue, and * VapoRub ” under it in red and in smaller letters, both on a
blue background. The jar and container will be described in more detail
later.

The Plaintiffs allege that recently they have discovered that the
Defendants have been selling a medicated salve or ointment not manu-
factured by the Plaintiffs bearing the words  Vapour Rub > on the label
of the jar, and that this constitutes an infringement of its Trade Marks
Nos. 1852 and 3707. The Plaintiffs further complain that the use of the
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words “ Vapour Rub” on the jars sold by the Defendants is caleulated
to deceive purehasers info the belief that they are buying a salve manu-
factured by the Plaintiffs and this constitutes a passing-off.  The defences
raised are numerous and are as follows :(—

(1) That Trade Marks Nos, 1852 and 3707 are nol proper
Trade Marks.

(2) That the word “ VapoRub” is deseriptive and does not;
indicate orvigin and has bheen so used by the Plaintilfs in their
adverfisements and is disentitled to protection in a Court.

(3) That. the word ‘“ VapoRub 7 is a mis-spelling of the words
“Yapour Rub.”

(1) The Defendants deny that the Plaintifis’ medicated salve
has  become  known {o  purchasers as “ VapoRub” or that
“NapoRub ” means a salve sold by the Plaintiffs.

(5) The Defendants admit that the salve labelled as ¢ Vicks
VapoRub 7 is known to purchasers as the product of the Plaintilfs.

(6) The Defendants allege that the product sold by them is
manufactured by «a firm in England and is sold as ¢ Karsote Vapour
Rub ”; that it is sold in cardboard containers containing 12 jars,
and that the containers are wrapped in plain brown paper with a
label on which is printed in large green letters the words ‘¢ Karsote
Vapour Rub.”

(7) The Defendants deny that they have infringed any Trade
Marks of the Plaintifts or that the labels are an imitation of the
Plaintiffs’.

(8) The Defendants deny that they have deceived any
purchasers into the belief that they were buying the product of
the Plaintiffs.

(9) The Defendants deny that they are guilty of passing off
their product as that of the Plaintiffs.

(10) The Deflendants allege that the words “ Vapour Rub”’
are a bona fide deseription of the character or quality of the goods
sold by them and rely on the provisions of section 44 of the Trade
Marks Law, Cap. 272.

(11) The Defendants allege that the individual jars of the
product sold by them are not in individual containers as is the
product sold by the Plaintiffs; that the jars are smaller than the
Plaintiffs’ ; that the jars are of a different colour; and that they
have the words ¢ Karsote Vapour Rub ’ prominently displayed
on the labels. They allege that they are easily distinguishable
from the products of the Plaintiffs.

(12) The Defendants deny that the words *‘ Vapour Rub ”
are calculated to deceive purchasers of their product into the
belief that they are buying a product of the Plaintiffs and that any
purchasers have in fact been deceived.

After the statement of defence had been delivered the Defendants
filed a notice of motion dated the 11th October, 1945, to rectify the register
of Trade Marks (A) by the removal of Trade Mark No. 3767, (B) bv.
expunging a part of Trade Mark No. 1852, namely the word ¢ VapoRub,?’
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or (c) by adding a disclaimer of any right to the exclusive use of the word
“ VapoRub.”

At the commencement of the trial it was agreed by Counsel for the
respective parties that the motion should be treated as in the nature of
a counter-claim in the action so that it could be dealt with at the same
time as the action for infringement.

It appears from the evidence that in the year 1911 a Mr. Richardson
first used the word * VapoRub ” for a product he put on the market in the
United States of America. It was a medicated ointment which became
partly vapourised after rubbing.

The Plaintiffs are the successors of Mr. Richardson in respect of this
produect, and in 1915 the word ‘‘ VapoRub ” was registered as a Trade Mark
in the United States of America and has been in continuous use to this
day. The Trade Mark ¢ Vicks VapoRub ” is registered in 69 or 70
countries and the word * VapoRub ” alone is registered in 30 countries,
20 of which are English speaking, and these include England, Canada,
New Zealand, South Africa, Jamaica, Trinidad and Barbados. The first
registration in England was in 1920.

The Plaintiffs advertise extensively in the United States of America
and other countries and have a large export trade.

“Vicks VapoRub ’’ was first registered in Jamaica as a Trade Mark
in 1924 and the Plaintiffs and their predecessors have advertised regularly
in the Island. In the early years the Plaintiffs distributed folders and
free samples from house to house and also gave demonstrations at drug
stores. The Plaintiffs’ sales have increased in Jamaica from 288 dozen
in the period 1923-1924 to 4,200 dozen in the period 1944-1945.

In 1941 the word * VapoRub ’’ was registered in Jamaica as a Trade
Mark.

It appears from the evidence of Mr. Dunning, a Vice-President of
the Plaintiffs who was in charge of exports, that at that time there was
no other product on the market in Jamaica bearing precisely the same
name ; although there were other products with similar qualities being
sold under various names. Between 1926 and 1941 three products were
put on the market in Jamaica bearing the words ¢ Vapour Rub >’ and it was
stated and not disputed that the firms responsible for putting them on
the market subsequently gave the Plaintiffs undertakings not to use
the words ‘“ Vapour Rub.”

The fact that here and elsewhere these undertakings have been given
does not carry much weight in favour of the Plaintiffs as the other firms
may have preferred not to risk the expense of litigation. As Parker, J.,
as he was then, said in the Gramophone Company’s case (1910) 2 Ch.,
at p. 434 : “ I am convinced that the risk of an expensive litigation with
a wealthy corporation has been no small inducement to dealers to acquiesce
in the rights insisted on.” And Lord Davey in the case of Cellular Clothing
Company v. Maxton & Mwrray (1899) A.C., at p. 346, deals with the position
in more detail and stated that he did not attach much importance to
evidence of that nature. There is no doubt that for a number of years
and up to recently the Plaintiffs enjoyed a virtual monopoly in Jamaica
in the sale of their vaporizing ointment.
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This position does not. :lpply to Lnglwd where sinee 1922 the
Plaintiils have not used (he word ¢ Vaporub ™ and where the Company’s
produet is sold wnder the name “ Viek Brand Vapour Rub.” A sample
jar of the product =old in Englwmd is nuoked [T

Nincee 1912 ¢ Karsote Vapour Rub ” has been sold in Jamaica to
wholesale and retail firias throngh the Defendants and by the retail fivins
to the public. 1 is these sales that have brought about this litigation.
In 1912 90 dozen bottles of ¢ Karsote Vapour Rub ”” were sold in Jamaica,
and in 1945 300 dozen.

The Plaintilfs admit that ¢ Karsote Vapour Rub ” is manufactured
in nghmd by a firm of repute. The cvidenee also establishes that o
munber of produets sold in ngland contain the words ¢ Vapour Rub.” [
refer pavticularly to the aflidavit of Cecil Bert Green wlherein is given
a Iist, of fhese products with ilie period that some of them have heen on
the market.

At the frial it was common ground that the real eontest was about
the status or position of the word KL VapoRub,” whether it was registrable
under the Trade Marks Law or not, and it seems elear that determination
of this question deeides to a large extent the case so far as the claim for
infringement is concerned,

In support: of the Plaintiffs’ case 22 witnesses were called, and apart
from Mr. Dunning, o Vice-President of the Plaintiffs whose evidence
was concerned mainly with a history of the salve or ointment known as
Vicks VapoRub, they can be classified as medical practitioners, druggists,
muarses, wholesale dealers, retailers and members of the public. The
evidence, which was not contradicted or seriously challenged, established
that for a period of 10 years or more, the trade and the public used the
expression ‘¢ Vieks VapoRub” as indicating the salve or ointment made
by the Plaintiffs, and that the words * Vicks”’ alone and ¢ VapoRub ”
alone are used respectively as synonymous with “ Vieks VapoRub.”
I must confess that but for ihe unchallenged evidence I would have had
difficulty in concluding that the word ‘ VapoRub ” as meaning ‘ Vicks
VapoRub ” was in common use by the public. As to the value of the
evidence of this nature it is well to bear in mind what Lord Russell of
Killowen said at p. 145 of the report of the Canadian Shredded Wheat
Co., Lid. v. Kellog Co. of Canada Ltd., and Bassin, 55 R.P.C. 125,
especially where a virtual monopoly existed. On the application to register
the word ¢ VapoRub,” Iixhibit X, it was expressly stated that registration
was not sought under subsection (5) of section 8 of the Trade Marks
Law, Cap. 272. This fact is of importance as at the trial the question
whether it was registrable under subsection (5) was argued by Plaintifts’
counsel and it was urged that the Court should give consideration to the
point at this stage.

Section 8—or so much of it as is material—of the Trade Marks Law,
Cap. 272 is as follows :—
‘“ A registrable trade mark must contain or cons1st of at least
one of the followmﬂ essential particulars—

(1) the name of a company, individual, or firm represented

in a special or particular manner ;
(2) the signature of the applicant for reglstmtlon or some

predecessor in his business ;

In tha
Supreme
Courtof
SJeanetiea,
No. Y1,

Reasons for
Judemens,
of Trinl
Jude.
Savary, [,
11th
February
1917,
confinued.



In the
Supreme

Court of -

Jamaica.

No. 21.
Reasons for
Judgment
of Trial
Judge,
Savary, J.
14th
February
1947,
continued.

60

(3) an invented word or invented words ;

(4) a word or words having no direct reference to the
character or quality of the goods, and not being according to its
ordinary signification a geographical name or a surname ;

(5) any other distinctive mark, but a name, signature, or

word or words, other than such as fall within the deseriptions
in the above paragraphs (1), (2) and (4) shall not, except by order
of the Court, be deemed a distinctive mark : '
For the purposes of this section ‘‘ distinctive ”” shall mean adapted
to distinguish the goods of the proprietor of the trade mark from
those of other persons.

In determining whether a trade mark is so adapted, the tribunal
may, in the case of a trade mark in actual use, take into consideration
the extent to which such user has rendered such trade mark in
fact distinctive for the goods with respect to which it is registered
or proposed to be registered.”

Our Trade Marks Law is largely a reproduction of the English Trade
Marks Act of 1905 (since repealed), and section 8 of our Law corresponds—
with an immaterial difference—to section- 9 of the English Act. It is
conceded that the word “ VapoRub ” is registrable, if at all, only under
subsections (3) (4) or () of section 8, and I now proceed to consider the
meaning and effect of these subsections in relation to the word ¢ VapoRub.”

It is clear that to come within subsection (3) it must be held to be an
invented word.

The Plaintiffs submit that the word ¢ VapoRub” is an invented
word as it is not to be found in any English dictionary and is unknown
to the English language. For the Defendants the argument is that it is
merely a combination of two Inglish words Vapour and Rub, the word
“ Vapour ”’ being spelt in the American way ‘ Vapor.” The question
whether a word is an invented word has been canvassed in a number of
cases in IIngland, and no absolute test has been laid down. The matter
to some extent depends on facts including the history of the origin of the
word. It appears from the evidence that the word ¢ VapoRub” was
first applied to a chest medicament in 1911, an old medicament under a
new name. ‘ VapoRub ” was registered as a trade mark in the United
States of America in 1915. In 1918 * Vicks VapoRub ” was put on the
market in England, and subsequently, * Vicks VapoRub " and * VapoRub ”
were rogistered as trade marks.

In 1924 for reasons given by Mr. Dunning and accepted by the Court
the product was put on the market in England as ‘ Vick Brand Vapour
Rub ”” and has been sold since under that name.

This appears to be a tacit admission by the Plaintiffs that ‘* VapoRub ”’
and ‘ Vapour Rub  are for all practical purposes the same word and
bear the same meaning. The words * Vapour ” and ‘‘ Rub,” in the opinion
of some of the witnesses, correctly describe the characteristic quality of
the product. I shall discuss them in more detail when considering the
next point in the case.

In the * Solio ”’ case, Eastman Photographic Materials Co. v. Comptiroller
General of Patents, Designs, and Trade Marks (1898), A.C. 571, in the
speech of Lord Herschell appear these words at p. 581 : * It may, no doubt,

10

20

30

40

50



»

10

20

30

40

50

61

somefimes be diflicult, {o determine whether a word is an invented word
or not. 1 donot think the combination of two English words is an invented
word, even although the combination may not have been in use before
nor do [ think that a mere varviation of the orthography or termination
of a word would he sufticient. to constitute an invented word, if 1o {he eye
or ear the same idea would be conveyed as by the word in its ordinary
forn.”  And in an earlier passage at p. 580 the same learned Law Lord gives
what appears fo be the basie reason for not according the protection of the
Trade Marks Acts o words that are not invented words within the meaning
of the Acet. This is what he said @ “ The vocabulary of the linglish
Language is common property ; it belongs alike to all 3 and no one ought to
be permitted to prevent the other members of the community from using
for purposes of deseription @ word which has reference to the character
or quality of goods.” And in another part of p. 581 he puts it in slightly
different language @ An invented word is allowed to be registered as :
trade-mark, not as a reward ol merit, but because its registration deprives
no member of the community of the rights which hie possesses to use the
existing vocabulary as hoe pleases.”  Lord Shand at p. 585 says: ¢ There
must, he invention, and not. the appearance of invention only. It is not
possible to define the extent of invention required ; but the words, I think,
should be clearly and substantially different from any word in ordinary
and common use.  The employment of a word in sueh use, with a diminutive
or i short and meaningless syllable added to it, or & mere combination of
{wo known words, would not be an invented word ; and a word would not
be ¢ invented ”? which, with some trifling addition or very trifling variation,
still leaves the word one which is well known or in ordinary use, and which

wounld be quite understood as intended to convey the meaning of such a

word.” In the case ol the application to register the word ‘ Uneeda ”’
(1901), 1 Ch. 550, Cozens-llardy, J., who had to consider whether the
word ¢ Uneeda” was an invented word, said at p. 554 : “ The word,
{herefore, T take it, was and was intended to be a mis-spelling of the words
“ You need a” made into one word, the sound remaining identical. Now,
is that an invented word within the meaning of the Act? As T read
what was said in the ITouse of Lords in the *“ Solio » case, it is impossible
for me to hold that it was an invented word.” And further on at p. 553,
after eiting the language of Lord Herschell previously set out, the learned
Judge continues : ““ Now I take that to be a binding guide for me in the
interpretation of this statute. If Ifind, as I do find here, that thisis merely
a putting together of three of the commonest of common Inglish words
and o misspelling of the first of them without change in the sound, I think
that 1 am bound to hold—as Lord Herschell did— that it conveys to the
car precisely the same idea as the three words of the English language
properly spelt would convey, and, that being so, it is not an invented
word within the meaning of the section. That being so, the main ground
upon which the appellant relies, in my judgment disappears.” This
decision was affirined on appeal, (1902) 1 Ch. 783, and the Court of Appeal
adopted entirely the reasoning of the learned Trial Judge.

In Christy v. Teipper (1905), 1 Ch. 1, the Court of Appeal affirmed a
decision of Joyee, J., that the word * Absorbine ” was not an invented
word. At p. 3, Vaughan Williams, L.J., who delivered the judgment of
the Court, said : * In my opinion ‘ Absorbire’ is a mere variation of the
word ‘absorb,” and is used in precisety the same sense, and with the
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intention of indicating that this preparation which the Plaintiffs sell does
absorb and effects its cure by absorbing.”

The next case I refer to is the well-known Crosfield case, In re Joseph
Crosfield & Sons Ltd. (1910), 1 Ch. 130, where at p. 142 Cozens-Hardy, M.R.,
says: ‘“It seems to follow that a word, not being an invented word,
ought not to be put on the register if the spelling is phonetic and resembles
in sound a word which in its proper spelling could not be put on the
register.”

I also cite in support of my view The S.M.T. Gramophone Co. Ltd.
v. Itonta Gramophones Ltd. (1931), 48 R.P.C. 309, and 47 T.L.R. 324,
where Lord Tomlin, sitting as an additional Judge of the Chancery
Division, came to the conclusion that the word ¢ Consolette” was not
an invented word. In the course of his judgment the learned Judge
adopted the description of an invented word given by Parker, J., in
Philippart v. William Whiteley Ltd. (1908), 2 Ch. 274. “ First let me
congsider whether it was an invented word. To be an invented word,

~within the meaning of the Act, a word must not only be newly coined,

in the sense of not being already current in the English language, but must
be such as not to convey any meaning, or at any rate, any obvious meaning,
to ordinary Englishmen. It must be a word having no meaning or no
obvious meaning until one has been assigned to it. I use the expression
¢ obvious meaning ’ and refer to ¢ ordinary Englishmen ’ because to prevent
a newly coined word from being an invented word, it is not enough that
it might suggest some meaning to a few scholars.” And later on he relies
on the observations of Lord Shand in the Solio case previously cited in this
judgment.

Since the hearing there hab been decided in IEngland a case in Whlch
Evershed, J., came to the conclusion that the word ‘ Oomphies” in
relation to ladies’ shoes was not an invented word. The learncd judge
makes it clear in his judgment that the fact that a word is new is not
conclusive of the fact that it is invented if it has an accepted meaning.
He relied on the Philippart case and the Gramophone Company’s case
previously mentioned in this judgment.

I refer to Re La Marquise Footwear’s application (1946), 2 A.E.R. 497.

The facts in relation to the use of the word * VapoRub ” and the
observations of the Judges I have referred to lead me to the conclusion
that the word ¢ VapoRub ’’ is not an invented word. It is a combination
of the words ‘ Vapour’ and ¢ Rub,” * Vapour’ being spelt in the
American fashion ¢ Vapor.”” The combination has no meaning different
from the two words ¢ Vapour ” and * Rub ”, and, as mentioned before,
the Plaintiffs have virtually made that admission in England. The
Plaintiffs may have been the first to use the combination of the two words
but I cannot see that that makes it an invented word.

It was urged on behalf of the Plaintiffs that Rowlatt, J., had decided
in Attorney-General v. Lewis & Burrows Ltd. (1932), 1 K.B. 538, that it
was an invented word. In the first place the words in question in that
case, which was not a trade mark case, were ‘“ Vapour Rub ” and this is
what the learned Judge said : ‘ The phrase ‘Vapour Rub’ has been
invented to describe this class of article in the Umted States of America,
from which country a particular form of it, called ‘ Vick Vapour Rub, ’
has been put upon the market.”
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M. is quite true that the learned Judge uses the word “invented”  Intk
but in my opinion it was not. being used in the sense required by Trade  Supreme
Mark Law but vatlhier in much the same sense as [vershed,J., used the word in ,C;"?::(’fu{:{
the case lTast referred to, and a more accurate word is it used by Lord '
Tomlin in the Gramophone case where he said the word ¢ Consolette”  No. 21
was Cframed by the managing director of the plaintiffs. The Burrowghs Reasonsfor
Welcome case (19:14), 1 Ch 736, also relied on by the Plaintifts, was decided Judument
under the Aet of 1833, and Byrne, J., and the majority of ‘the Court of ‘l"m{("'(‘f"
Appeal held that, the word 7T LblOld” was a faney word, and did not g, 0
10 intelligibly deseribe anything.  One ground of the decision was that where ieh

a frade mark had been on the register for upwards of twenty years the Februauy
Conrt, shonld give the registered proprietor the benefit of the doubt, and M7,
the Court took the view that decision of the matter was a question of fact, @

Plaintifts’ Connsel asserted that the Tralkgrip case, 59 R.P.C. 1341,
strongly supported his view. Dut it was not a case where the Court had
{o consider the question whether the word ¢ Trakerip ”’ was an invented
word,  The appeal was argued on the footing that it was a distinctive
word or mark under scetion 9 (1) (¢) of the Trade Marks Act 1938 which
corresponds to section §, subseetion (5) of our Law. The decision was on
20 the ground that it was a coined word not found in any dictionary, unknown
in the use of the Iinglish language and that the Court could not say on
the evidence that other tradets would be likely in the ordinary course of
their business to desire to use it in connection with such an article. Itwas
not- necessary for the decision to consider if it was an invented word within
the subsection and the applieation to register was not put on that ground.
In any event in the instant case there is evidence that other traders have
used words somewhat similar and at least one trader has used much the
same word.  Having come to the conclusion that the word * VapoRub ”’
is not an invented word I pass on to a consideration of the question whether

30 it can.be registered under subsection (4) of section 8.

The words of this subsection material to this point are as follows:
“ A word or words having no direct refer ence to the character or quality
of the goods.”

The reason for this is well set out in the Imperial Tobacco Company’s

Trade Marks (1918), 2 Ch. 207, at p. 217, where Astbury, J., says: * FFor

example, names (unless represented in some special manner) and descriptive

words have never been recognised as appropriate for use as trade marks.

It is true that they became registrable for the first time under the Act

of 1905, but only if distinctive, and they cannot be deemed distinctive
40 without an order of the Board of Trade or the Court.”

Dr. Charles Levy, a medical practitioner of long standing, stated in
cross-examination that ¢ VapoRub ’’ is a description of the product but
he wonld say it could be better described as vaporizing medicament.

Tle also said : ‘* If told it was a salve I would say VapoRub would
well describe it.”

Dr. McCulloch, another medical practitioner of long standing,
described ¢ VapoRub ’’ as ¢ Something you rub that vaporizes ”’ and stated
that ¢ Vaporizing ointment is a good description of products like Vicks
VapoRub.” In cross-examination he said Vapour Rub salve is a complete

50 description of an article like Vicks VapoRub.
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Mr. Francis, the druggist, described it as ‘ an article you rub that
vaporizes.”

In addition, there is the authorlty of books of reference. The British
Pharmaceutical Codex of 1934, a work published by direction of the Council
of the Pharmaceutical Society of Great Britain, has this to say at p. 640
about vapour rubs under the heading * Menthol.” *‘ Vapour Rubs are
preparations of menthol with other volatile substances in a basis of soft
paraffin, and are applied to the chest for their local action and on account
of their value when inhaled.”” And in another work entitled
¢ Pharmaceutical T'ormulae,”’” published in 1929, and containing formulwe
from various sources, is to be found at p. 940 a formula with the title
¢“ Chest Vapour Rub.” A comparison of the formula with that of the
Plaintiffs’ product shows a strong similarity and the same can be said in
relation to the formula of the Defendants’ product.

The evidence in my opinion justifies the view that the word
“VapoRub ” has direct reference to the character or quality of the
ointment or salve of the Plaintiffs and for that reason is not registrable
under subsection (4) of section 8. If I had to form my own opinion
unaided by the evidence of witnesses 1 would have come to the same
conclusion. I may here refer to a decision of the Privy Council in the case
of the Canadian Shredded Wheat Co. Lid. v. Kellogg Co. of Canada Lid.
and Solomon Bassin, reported in 55 R.P.C. 125. Lord Russell of Killowen
at p. 144 said : ** A consideration of this carton, which was the form in
which the biscuits were at the relevant times being sold throughout
Canada, makes it clear in their Lordships’ view, that the Plaintiff was
in no way using the words ¢ shredded wheat’ as indicative of the origin
of the goods contained in the carton, but was using them only as descriptive
of those goods . .. The Plaintiff was in fact using the words ‘shredded
wheat ’ to indicate the thing, not the manufacturer, to indicate the stuff
of which the biscuits were composed, not who made them.” ’

There remains for consideration the question whether I can now hold
that the word ‘‘ VapoRub ”’ had become a distinctive mark in Jamaica
in 1941, the date of its registration as a trade mark, on account of being
adapted to distinguish the goods of the company from those of -other
persons. Subsection (5) seems to imply that words which have acquired
distinctiveness become registrable only by virtue of an order of the
Court.

It is admitted that no order of the Court was sought in respect of the
registration of the word “ VapoRub” and, as previously mentioned, the
Plaintiffs in their application for registration of the word ‘“ VapoRub ”’
expressly disclaimed any intention of seeking an order of the Court under
subsection (5), in other words, were content to rest their application for
registration of the word ¢ VapoRub ” on subsections (3) or (4). At the
trial, however, counsel for the Plaintiffs argued that the Court should
assume the duty of deciding the question as if it were an original application
under this subsection. If the Court so found it was contended that it
should act on the nunc pro tunc rule, and make an order accordingly.

It is true that the Defendants did not specifically allege this ground
for rectifying the register by expunging the mark, but both counsel dealt
with the point fuiiy, and I am inclined to thmk that ground (8) of the
motion covers it.
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The Defendants no doubt did nof raise the point specifieally on the
motion o expunge on accounf. of the fact that the Plaintiffs did not, seek
registration of “ VapoRub ” as a Trade Mark under subsection (5). The
fivst. point thatl arises for deeision on this branch of the case is whether,
no order of the Conrt having been obtained under the subscction at the
time of the application, the Court can now in an action for infringement
and on a counter-motion fo expunge overlook this defeet and deal with the
matier on the merits, that is, with the question of distinetiveness.

[t is admitted: that the matter is res inlegra in the sense that
no authority divectly in point has been found but expressions have been
used by the Court in several cases which seem to indicate that an order of
the Court is a condition precedent to registration under the subsection,
It must be remembered that on the application opponents have a right
to be heard, evidence is taken and the Court has a discretion as to whether
it will make the order. In o subsequent action for infringement the
Defendants have o right to look at the evidence taken on the hearing of
the application by the Court. (See the Shredded Wheat case, 57 R.P.C.
119.) In other words, the position of the Court hearing an infringement
action does not appear to be the same as on an application, the parties
before it may be different and other issues may arise.

[n the Crosfield case reported in (1910), 1 Ch. 118, where three appeals
in conneetion with Trade Marks were heard the Court of Appeal considered
for the first time the meaning and effect of section 9 of the Trade Marks
Act, 1905, Subscetion (5) of section 9 corresponds to our subsection (5)
of section 8 but in Iingland the order can be made by the Board of Trade
or the Court. The two applications, material on this point, were to
register the words * Perfection ” as a trade mark for common soap and
“ California Syrup of IFigs ” for an aperient medicine. Both applications
were made under section 9, subsection (5), and required an order of the
Board of Trade or the Court and the Board of Trade referred them to the
Court. The following passages from the judgments give the meaning and
effect of subsection (5).

At p. 141 Cozens-Hardy, M.R., says : ¢ Wealthy traders are habitually
eager to enclose part of the great common of the Iinglish language and
to exclude the general public of the present day and of the future from
access to the inclosure. Some protection against these attempts is
furnished by subsection (5), which requires a preliminary order of the
Board of Trade or the Court. 'The duty of the tribunal is not to declare
that the mark ought to be registered, but only to give liberty to proceed
with the application. Such liberty ought to be given when there is a
sufficient prima facie case made out. And whenever there has been long-
continued and extensive user as a trade mark, that circumstance should,
in ordinary cases, suffico to establish a right to proceed. But mere user
is not necessarily decisive. The words in the proviso are “ may take
into consideration,” and these words must not be treated as equivalent
to a positive command to grant the application. A wide discretion is
vested in the tribunal.”” And Fletcher Moulton, L.J., at p. 148, deals
with the question of diseretion in this way: “In this connection the
provisions of s. 44 afford, in my opinion, useful guidance. The registration
is not to affect the use of the words by other traders in any bona fide
description of the goods. The Court will therefore do well to ask itself
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the question: Will the registration of the trade mark cause substantial
difficulty or confusion in view of these rights of user by other traders ?
If the answer is in the affirmative, the Court will probably hesitate to
allow the word to be registered. But if the answer be in the negative,
either by reason of the nature of the words, or because past user has
limited the possibility of other traders safely or honestly using the words,
the Court may well grant the desired permission.”

Farwell, L..J., at p. 154 puts the position very-clearly : ‘This case
comes before us on the preliminary inquiry. The words are excluded by
subsection (5) unless an order is obtained that they are fit candidates to
be considered distinctive so as to enable an application to the registrar
to register under s. 12.”

In the special application of Leopold Cassella & Co. (1910), 2 Ch. 240,
which had been referred by the Board of Trade to the Court Buckley, 1..J.,
on the hearing of the appeal from the Judge who heard the application
has this to say about subsection (5): ¢ Neville, J., has directed the
registrar to proceed with the registration. This is an appeal from his
order. The application is one which does not come in the first instance
before the registrar. He cannot proceed unless the Board of Trade or the
Court, under s. 9, subsection 5, of the Aect, direct him to proceed. In this
case the matter has been referred to the Court.”” I next refer to the

- Teofani case reported at (1913), 2 Ch. 545. At p. 551 Cozens-Hardy, M.R.,

states the position thus: ¢ Teofani & Co. were desirous of registering
the name ¢ Teofani ’ under the Trade Marks Act, but it is quite clear that
they could not proceed at all unless they obtained what I venture to call
a passport from the Board of Trade, or from the Court.” And at p. 567
the same Judge when referring to the scheme of the Trade Marks Act
1905 says: ‘It mentions first certain marks which can be registered
without any application to the Board of Trade or the Court, and next,
certain marks which can only be registered if an application is permitted
to proceed by order of the Board of Trade or the Court.” In the Gramo-
phone Company’s case (1910), 2 Ch. at p. 434, Parker, J., as he was then,
lays stress upon the wide discretion in granting or refusing permission to
proceed on an application of this nature, notwithstanding section 44.

The House of Lords in A. Bailey & Co. Ltd. v. Clark, Son & Morland
Lid. (1938), 55 R.P.C., also took a similar view. See the speech of Lord
Russell of Killowen at p. 262.

My conclusion from the language of the section and the observations
in the cases cited is that as no order of the Court was obtained prior
to the registration of the word “ VapoRub ” in 1941 I cannot now deal
with the question of what order the Court would have made on the
application if there had been an application before it on the basis of
distinctiveness. My view is that an order of the Court is a condition
precedent to registration under subsection (5) and that it is not competent
for the Court in this case to deal with the matter as if an order had been
obtained or at this stage to make an order and consider the sole issue of
distinctiveness. The result of my opinion is that the word * VapoRub ”’
was at the commencement of this action not properly on the register as
it could not be registered under subsections (3) or (4) of section 8 and it is
not competent for the Court to consider whether it could have been put
on the register under subsection (5)." If my view on the latter point is
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correct. the Plaintiffs would not be precluded from making an applieation
now, il so advised, to have the word * VapoRub ” put on the regisier.
It seems fo me that the Plaintiffs deliberately put themselves in this
dilliculty by the form ol their application and no blamd can be attached
to the Registrar of Trade Marks,

In coming {o this conclusion I have not overlooked the provisions
of section 40 which makes registration primee facie evidence of the validity
of the original registration.  But in my view the seetion leaves it open
to a defendant to question the original registration-on any good ground.
In this case the econdition precedent of an order of the Court, is, in my view,
one of the elements constituting valid registration.

[ am also aware that a construetion has been put upon sccetion 11 of
the Act of 1905 (which corresponds to our section £1) which would have
profected the word “ VapoRub 7 if it had been on the register seven
years, which it was not, without an order of the Court. But the reason
for this is that it has Dbeen held that the seetion gives validity to the
original registration after 7 years even if there has been non-compliance
with the provisions ol subseetion (5) as to an order of the Court. Sce In
re Twmperial Tobacco Co. (1918), 2 Ch. 215. It was conceded by both sides
that the main determining factor in the infringement action was the view
of the Court as to whether the word “ VapoRub ” was validly registered
as o trade mark in 1911, and the major portion of the trial and of the
arguments was directed to this question.

Notwithstanding the conclusions which I have reached with regard to
the word “ VapoRub” I have still to consider whether the Plaintiffs
have made out a case of mfringement of Trade Mark No. 1852 ¢ Vicks
VapoRub.” It is convenient at this stage to refer to the trade mark
on the carton and jar. The certificate of registration has a representation
of the trade mark aflixed thereto, the outstanding feature being the words
“ Vicks VapoRub Salve ” in a special collocation. There is other added
matter. A comparison of the carton and jar put in evidence with the
registered trade mark shows that with the exception of the words ¢ Vicks
VapoRub ” there has been o departure from the trade mark on the labels.
It is a fair conclusion from this that the Plaintiffs consider those words as
the dominant part of the trade mark.

Section 41 makes valid the registration of a trade mark after seven
years subject to two conditions. The question for determination therefore
1s whether the use of the words *“ Karsote Vapour Rub *’ by the Defendants
is an infringement of the Plaintiffs’ Trade Mark No. 1852, so far as the words
“ Vieks VapoRub ” are concerned. The Plaintiffs have marketed their
products as ¢ Vicks VapoRub »” and the Defendants have called their
product * I{arsote Vapour Rub,” and it seecms to me that the words
“Vicks ” and “ Karsote *’ respectively distinguish the goods of one from
the other.

Ifor assistance as to the meaning of the infringement in these
circumstances I turn to two cases. In Hdwards v. Dennis, 30 C.D. 454, an
action of infringement, Cotton, L.J., at p. 471, says: “ No doubt the
intention of the Act is to give a right to what is on the register so as to
enable a person who has been registered for five years as the proprictor of
a trade mark to maintain an action against any other person taking or
infringing that trade mark ; but when the alleged infringement consists of
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using, not the exact thing upon the register, but something similar to it,
the Court must, in considering whether there has been an infringement or
not, proceed upon the old principle, which prevailed both at law and equity
before the Act, That a man is not to pass off his goods as the goods of
another. At common law the man thus injured might obtain damages,
and in equity the more effectual protection of an injunction.” I deal with
the question of passing-off later. The other case is Horlick’s Malted
Ailk Co. v. Summerskill (1916), 86 L.J. Ch. 175, where Lord Loreburn
delivering the principal opinion in the House of Lords said at p. 176 that
they did not think that the public would be misled by the use of the term
Hedley’s Malted Milk into buying it as and for Horlick’s Malted Milk.

The Plaintiffs also fail on this part of their claim.

As a result of my decision with regard to the word ¢ VapoRub ” as a
trade mark it becomes unnecessary to consider what would have been
the position on this part of the Plaintiffs’ claim if I had taken an opposite
view and held that the word ‘ VapoRub” was registrable under
subsection (5) of section 9 as being a word that had acquired distinctiveness.
I say this because, if I had so held, the Defendants, in my opinion, would
have been entitled to the protection of section 44 of the Trade Marks Law
which is as follows: ¢ No registration under this Law shall interfere with
any bona fide use by a person of his own name or place of business or that
of any of his predecessors in business, or the use by any person of any bona
fide description of the character or quahty of his goods.”

To support my view I refer to the judgment of Fletcher Moulton, L.J.,
in the Crosfield case, at p. 148 : ‘ In this connection the provisions of
s. 44 afford, in my opinion, useful guidance. The registration is not to
affect the use of the words by other traders in any bona fide description of
the goods.” Swinfen Eady, M.R., in the Imperial Tobacco Company’s case
(1918), 2 Ch. at p. 225, explains the effect of section 44 as follows : ¢ Then
s. 44 provides that no registration under the Act shall interfere with any
bona fide use by a person of his own name or place of business, or that of
any of his predecessors in business, or the use by any person of any bona
fide description of the character or quality of his goods, so that such user
may still continue to be taken advantage of notwithstanding this
registration.” On this point I call attention also to the speech of Lord
Atkin in the case of A. Bailey & Co. Lid. v. Clark Son & Morland Lid.,
55 R.P.C., 253 at p. 260.

I now come to the question of passing-off.

In order to succeed in a passing-off action the plaintiff has to prove
that the conduct of the defendant is calculated to pass-off the defendants’
goods as his. He can do so either by showing (1) that the defendant has
actually represented that his goods are those of the plaintiff, or (2) that he
has used certain symbols or badges in connection with his goods which are
reputed in the market to import that the goods in connection with which
they are used are the plaintiff’s goods. There is no evidence, and it has
not been suggested, that the Defendants have actually represented their
goods as those of the Plaintiffs, but the Plaintiffs’ case rests on the second
of the above propositions. It is claimed that the form of the jar and the
design of the labels are similar and that the Defendants used the words
“ Vapour Rub” on their goods. This branch of the law is old and
Farwell, L.J., sets out the principle and its limitations in the Crosfield
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case (1910), 1 Ch. at p. 150: “ The objeet of trade mark law, whether
before or after the Trade Marks Aets, is to protect honest trading: to
restrain 4 man from passing-off another’s goods as his own was an old
head of equity, but in exereising that jurisdiction, as in construing the
Trade Marks Aets, the Court is careful not o interfere with other persons’
rights further than is necessary for the protection of the claimant, and
not to atllow any claimant to obtain a monopoly [urther than is consistent
with reason and fair dealing.”  Karsote Vapour Rub is sold in cardboard
containers containing 12 jars. "'he containers are wrapped in plain brown
paper on which is o label with the words ¢ Karsote Vapour Rub.” 'The
containers have the words ¢ Karsote Vapour Rub "’ on an orange background
the words “ Vapour Rub” being larger than the word “ Karsote ” and
under them are the words ¢ White Stainless.” There is a picture on the
container of a woman rubbing a boy on the chest.

Two different jars of Karsote Vapour Rub were produced in evidence.
One jar is made of white transparent glass and the contents are amber
coloured.  As on the container the words on the label of the jar are
“ Vapour Rub 7 in large letters with the word ¢ Karsote ”” above in smaller
fetters.  On the cap of this jar are the words * Vapour Rub ” in large
letters with the word ¢ Karsote ”” above in smaller letters and the words
“White Stainless ”” under. A point was made of the fact that the words
“ White Stainless 7 appear on the Vicks jar and correctly represent the
colour of the contents.  While the contents of the Karsote jar are not white
but amber coloured. Various suggestions were made about this but the
Defendants are not the manufacturers and could offer no reasonable
explanation. It is remarkable, however, that although the jar had been
handled frequently during the long trial, it was only at the end of the trial
that this attracted the attention of Plaintiffs’ counsel. The other jar of
Karsote is of brown glass, non-transparent with a similar label to the {irst
as described above but the cap has no writing onit. The Vicks jar is sold
in blue individual eontainers on which the most prominent word is
“ Vicks.” Under it and in smaller letters is the word * VapoRub,” and
above the word ¢ Vieks " is the word ¢ Stainless.” TUnder “ VapoRub
is the word ¢ Ointment.” There is also the distinetive red triangular device
with a white edge under the word * Ointment.” The Vieks jar is of non-
transparent blue glass and again on the label the word ¢ Vicks ” is the most
prominent. This word is-in blue on a blue background with the word
“ VapoRub ” under in red. The cap has ¢ Vicks VapoRub ” in a semi-
circle and the words * White Stainless ” in the middle of the cap and
“Just rub it On ”’ at the bottom of the circle.

The Karsote jar is appreciably smaller than the Vicks jar and the
colouring of the jars, the labels, and the writing on the labels is different
to that of the Vicks jar. So far as the Karsote containers are concerned
they seem to me to play no important part in the question of deception.
The retail customers are not likely to sece the containers and there is no
evidence that any of them has ever seen one. Vicks is not sold in large
containers, but each jar is in an individual container. The wholesalers
and the retailers would no doubt see the Karsote containers but not one
of them has suggested that he was deceived into thinking that it contained
a Vicks product. It seems to me that if the representation on the con-
tainer was calculated to deceive one would expect to hear that some
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persons had been deceived. In any event I do not feel justified in coming
to the conclusion that the representation on the Karsote containers was
calculated to deceive. Now what is the position about the jars ? I have
already pointed out the differences between the respective jars, and there
is no evidence that any wholesale or retail dealer—with one exception—
or any prospective purchasers has been deceived by the jar put on the
market by the Defendants into thinking that he was buying the article
manufactured by the Plaintiffs. One witness for the Plaintiffs, Joseph
Kong, the Manager of a large grocery store gave evidence to show that he
had mistaken a jar of ¢ Karsote Vapour Rub ” which he had seen in
another shop for a jar of Vicks. He called itr ““ Small Vicks.” It is
difficult to appreciate the story of this witness as what is prominently
displayed on the Vicks container and jar is the word * Vicks ’’ and not the
word “ VapoRub.”

The explanation may be that his sight is bad and this would appear to
be so from an incident in Court when he could not read what was on the
Karsote jar without a magnifying glass. But there is the evidence of
several other witnesses which leads to the conclusion that the buying
public are well aware of the fact that Karsote and Vicks are different
products, and that they were not deceived. Messrs. Francis, Pierce,
Herbert Kong and Burnett gave instances where persons were offered
Karsote Vapour Rub when no Vicks VapoRub was in stock. Some
of these took Karsote Vapour Rub in substitution for the Vicks product,
well knowing it was a different article, others refused it. Mr. Pierce gave
it as his opinion that the majority of people preferred Vicks VapoRub
to Karsote Vapour Rub, and some persons bought the latter because it was
cheaper. Mr. Gunter said that if he saw a bottle of Karsote Vapour Rub
he would not think it was made by the Vicks Co. In the face of this
evidence I find it difficult to hold that the Defendants had put on the
market a product with characteristics calculated to deceive the public
into believing it was that of the Plaintiffs.

The Defendants sold their product as ‘ Karsote Vapour Rub ’ and
wholesale and retail dealers and druggists knew the Defendants’ article
by that name, and no witness, purchaser or otherwise, has made the
least suggestion of having been deceived.

- There are no doubt some points of resemblance in the respective jars
and the advertisements, but they are not in my opinion such as would
be calculated to deceive. The force of the point about a similarity in
advertisements is not apparent as one would have thought that the persons
who read them would know that they referred to either a Karsote or a
Vicks product. And it should be borne in mind that the Privy Council
considered that there should be some proof of likelihood of deception.

In the Shredded Wheat case at p. 148 in 55 R.P.C. these words occur :
 Such likelihood of deception requires to be proved and it is noticeable
that no witness was shown a Kelloggs’ biscuit and asked whether he would
have taken that to be a biscuit of the plaintiffs’ manufacture.”

Before ending. this portion of my judgment I refer again to the
Horlicks’ Malted Milk case, 86 1.J. Ch. 175, in which the plaintiffs who
who had for many years socid a preparation under the name of ‘ Horlicks
Malted Milk ” and had built up a very large trade in it sought to obtain
an injunction to restrain the defendant from selling a similar preparation

10

20

30

40

50



10

30

40

71

under the name of ¢ Hedley’s Malted Milk.”  The ground ol the action
was that the words “ malted milk ” had become so completely identified
with the plaintilts’ manufacture that the conduct of the defendant was
caleulated to deceive and had in faet deceived purchasers into believing
that his manufacture was the manufacture of the plaintiffs.  Joyce, J.,
dismissed the action and the Court of Appeal and the House of Lords
confirmed his judgment.

[Sar] Lorebwrm afe p. 176 says @ ¢ Now, in my opinion, in accordance
with the opinion of Mr. Justice Joyee, which was confirmed by the Court
of Appealy that expression is merely deseriptive ol milk which is combined
or prepared with malt or with extraet of malt. The elaim really is to
the use of a part of a designation which the plaintiils have been in the habit
of using.  They have been in the habit of using the term ¢ Iforlick’s Malted
Milkk.”  They eliminated the word ¢ Horlick’s ” and ask that the remainder
of that deseription shall be prohibited to the defendant. T do not think,
on the ground that these arve deseriptive words, that this can be done.
Of course the question with which I have been dealing is a question which
lies at the bottom of the right, of the plaintiffs and the defendant ; but the
real point in issue is this—ought the House to say that we should expect
the publie to be misled by the use of the term ¢ Iledley’s Malted Milk’
into buying it as and for Horlick’s Malted Milk.”

In my opinion the Plaintiffs have not established that the Defendants
have passed off their goods as those of the Plaintiffs.

IFor the reasons given with regard to the various issues raised in the
Statement of Claim, the Plaintiffs fail in their action.

There still remains the matter of the Defendants’ motion to rectify the
register of Trade Marks (1) by the removal of Trade Mark 3707, which
consists of the word “ VapoRub,”’ (2) by expunging from the said register
part of the trade mark registered as No. 1852, namely, the word “ VapoRub,”
or by adding to the entry a disclaimer of any right on the part of the
registered proprietor to the exclusive use of the word “ VapoRub,” (3) such
other order for the rectification of the said register as to the Court shall
seem {it.

It is under section 35 that the Defendants are applying for rectification.

As was mentioned early in this judgment, the parties agreed that the
motion should be treated as in the nature of a counter-claim so that I
could deal with the whole matter in controversy.

So far as the motion relates to Trade Mark 3707 it follows from the
conclusions I have reached that the Defendants succeed on this part of
their motion.

Tfor the reasons which I am about to give the second part of the motion
fails.

The part of Trade Mark 1852 that is material for this purpose consists
of the words ‘ Vicks VapoRub.” This is a combination of two words
which are protected on the register by virtue of the provisions of section 41
of the Trade Marks Law. The material portion of the section is as follows :
“In all legal proceedings relating to a registered trade mark (including
applications under section 35 of this Law) the original registration of such
trade mark shall after the expiration of seven years from the date of such
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Inthe  original registration be taken to be valid in all respects unless such original
Supreme  pegistration was obtained by fraud, or unless the trade mark offends against

ﬁ;ﬁzg the provisions of section 10 of this Law.”

— No question of fraud arises and there remains the second condition

No. 91 to consider, whether the trade mark offends against the provisions of

Reasons for section 10. T set out the portion of section 10 that is material: *“ It
Judgment Shall not be lawful to register as a trade mark or part of a trade mark any
of Trial matter, the use of which would by reason of its being calculated to deceive
Judge, or otherwise be disentitled to protection in a court of justice.” It was

?Z;’Sry’ J. not argued and I can see no reason for holding that the words  Vicks
Fobruary VapoRub »’ are calculated to deceive or are otherwise disentitled to
1947, protection .in a Court of Justice and it follows that their registration is
continued. valid. See judgment of Swinfen Eady, M.R., at p. 223 in the Imperial

Tobacco Company’s case (1918), 2 Ch.

But the Defendants ask in the alternative that the Plaintiffs should
disclaim the exclusive use of the word * VapoRub.” This prayer of the
motion was contingent on the Court finding that the single word
“ VapoRub ” was not registrable as a trade mark which in the event is
what has happened.

As T understand the law on the subject, a combination of words may
be registered as a trade mark although the separate words may not be
registrable individually, if the combination is identified by long user
with the goods of the Plaintiffs. I do not think it can be disputed that
the words ¢ Vicks VapoRub ”” have been identified by long user with the
Plaintiffs’ goods. 1In the Crosfield case (1910), 1 Ch., Fletcher Moulton, L.J.,
in dealing with the appeal relating to the application of the California
Fig Syrup Company to register the words ¢ California Syrup of Figs”
under subsection (5) of section 9, which was refused by Warrington, J.,
says this at p. 150 : * These words collectively form the commercial name
of a well-known aperient medicine. 'The evidence is ample to establish
a prima facie case of these words being identified by long user with the
goods of the applicant. There is no inherent difficulty in accepting such
a conclusion in the case of a compound appellation such as this, nor is
there, in my opinion, any likelihood of other traders being placed in
difficulties by having to avoid it. They can easily find adequate descrip-
tions of any goods they may wish to sell without adopting this compound
name, even if they could honestly make use of it at all. I am therefore of
opinion that the evidence before us justifies us in allowing the registration
to proceed.” And Farwell, L.J., makes the position even more clear at
p. 154 : ¢ The right claimed is to the four words as heretofore used : such
a mark would give no exclusive right to ¢ California,” and although I
agree with Mr. Sargent that the tribunal has to consider the future as
well as the present on these applications, I see no reason to apprehend
that the use of those four words to denote only the particular laxative
drug manufactured by the applicants will unduly interfere with any
honest trade mark of any other person.” I agree with Warrington, J.'s
opinion that the Legislature has not said that if it has in fact become
distinctive, then it is in all cases to be regarded as adapted to distinguish..
It is a question for the judge in each case having regard to the cextens
of user, but I do not follow his conclusion that he would be giving a
monopoly in ¢ California’: The only monopoly is in the four words
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actually used, and nothing that would not be o colourable imitation ot that
mark in o passing-oft action would be such in an action on the frade
mark.”

The Crosfield ease is one of the leading cases in the law of Trade
Marks and was cited by both Counsel.

In the result the order of the Court is

(1) that the action of the Plaintiffs is dismissed ;

(2) that Trade Mark 3707, the wovd ‘¢ VapoRub,” be expunged
from the register ol trade marks ;

(3) that no order be made on the motion in relation to Trade
Mark No. 1852, the words ¢ Vicks VapoRub 7 ;

() that the Plaintiffs enter a disclaimer on the register in
respect, of Trade Mark 1852 to the cffeet that no claim is made
on behalf of Vicks VapoRub as a liver pill or a headache tablet.

Finally T have to deal with the matter of costs, not unimportant in
a case of this length.

The Plaintiffs have failed cxeept in regard to the sccond part of the
motion and in accordance with the practice laid down in Cinema Press Lid.
v. Pictures and Pleasures Ltd. (1945), 1 K.B. 356, I direct that the Plaintiffs
pay the Defendants four-fifths of their taxed bill of costs.

(Sgd.) W. SAVARY, J.

1ith February, 1947.
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In the No. 22.
Supreme
JUDGMENT.
ik | Suit B. No. 8 of 1944,
No. 92 IN THE SUPREME COURT OF JUDICATURE OF JAMAICA.
oO. .

Judgment, Between VICK CHEMICAL COMPANY - - - Plaintiffs
14th
February and
1947.

CECIL pE CORDOVA
G. J. oE CORDOVA
CECIL pE CORDOVA & CO. LTD. - - Defendants.

Suit E. No. 44 of 1945. 19

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA.
In the High Court
In Equity.

IN THE MATTER of an Application by CeciL de CorpovaA & Co.
LTD. XD
IN THE MATTER of the Registered Trade Marks Nos. 1852
and 3707 of Vick CHEMICAL COMPANY
AND
IN THE MATTER of the Trade Marks Law (Cap. 272). 20
The 14th day of February 1947. : '

This Action and Motion coming on for trial on the 3rd 4th 5th 6th
and 7th days of June and 4th 5th 29th 30th and 31st days of July 1946
before the Honourable Mr. Justice Savary in the presence of Counsel for
the Plaintiff and the Defendants and upon hearing the evidence of witnesses
taken on their oral examination at the trial this Court having ordered and
declared as in the written Judgment delivered this day doth appear :
THEREFORE IT IS THIS DAY ADJUDGED—

(1) that the Action of the Plaintiff be dismissed ;

(2) that Trade Mark 3707, the word *“ VapoRub,” be expunged g
from the register of trade marks ;

(3) that no order be made on the Motion in relation to Trade
Mark No. 1852, the words “ Vicks VapoRub 7’ ;

(4) that the Plaintiff enter a disclaimer on the register in
respect of Trade Mark 1852 to the effect that no claim is made
on behalf of Vicks VapoRub as a liver pill or a headache tablet ;

(b) that the Plaintiff pay to the Defendants four-fifths of their
taxed costs. :

Entered this 28th day of February 1947.
ALBERGA & HART, 40
Defendants® Solicitors. '

Entered by ALBERGA & HART, of 119 Tower Street, Kingston, Solicitors
' for the above-named Defendants.
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No. 23.
NOTICE AND GROUNDS OF APPEAL IN ACTION.

IN THES SUPREME COURT OF JAMAICA.
The Court of Appeal.

Between VICK CIHTIEMICAL COMPANY - - - Plaintills
and

CECIL D CORDOVA
(i. J. b CORDOVA
CLCIL i CORDOVA & CO. LED. - - Defendants.

TAKI NOTICLE that the Court of Appeal will be moved on Monday the
24th day of March 19147 at 10 o’cloek in the forenoon or as soon thereafter
as Counsel can be heard on hehalf of the above-named Plaintiff, the
Appellant herein, for an order setting aside the Judgment of IHis Honour
Mr. Justice Savary in Iavour of the Defendants in respect of the Plaintiff’s
claims in the above-named action delivered on the 14th day of February
1947 and entered on the 28th day of February 1947 AND for an Order
that Judgment be entered for the Appellant on the claims in the action
with such relief as to the Court shall seem {it AND THA'T the Respondents
do pay to the Appellant the costs of the said action and this Appeal
AND TAKKIEE NOTICIE that the Appellant will rely on the following Grounds
in support of this Motion :—

1. The facts hereafter set out were inter alia established at the Trial
and accepted by the Judge :—

(A) That for upwards of 25 years before action brought the
Appeilant Company or its predecessors in title had marketed in
Jamaica a medicated ointment and sold the same under the trade
mark ¢ Vicks VapoRub.”

(B) That the medicated ointment was and is an old and well
known type of remedy and the term *“ VapoRub ” was merely a new
name given to an old remedy. The said' word ‘ VapoRub ” had
never been applied to that type of medicated ointment or any
form of ointment prior to the year 1911 when it was coined by one
Richardson and applied to the Appellant’s product.

(c) That from the year 1915 the mark * VapoRub” was
registered by the Appellant’s predecessors in title as a Trade Mark
in the United States of America and has been in continuous use
to this day and that * VapoRub ”’ alone is registered as a Trade
Mark in thirty countries twenty of which are English speaking and
that these countries include England, Canada, New Zealand,
South Africa, Jamaica, Trinidad, and Barbados.

(p) That on the Tth day of April 1924 the Appellant’s Trade
Mark No. 1852 was registered in Jamaica consisting of the trade
name ‘¢ Vicks VapoRub 7’ above the descriptive word * salve”
and added matter.

(B) That ¢ Vicks VapoRub '’ constituted the outstanding
feature of the said Trade Mark and that the Appellant considered
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" those terms to be and used them as the dominant part or feature

of the Mark and sold its product in jars with labels the distinctive
feature of which was the said ‘ Vicks VapoRub ” prominently
displayed thereon and used as a trade mark.

(F) That at the time when the Appellant commenced to market
its product in Jamaica there were other products with similar

qualities, that is to say, other medicated ointments, on the market.

in Jamaica.

(G) That the trade and the public used the expression ¢ Vicks
VapoRub ’ as indicating the salve or ointment made by the
Appellant and that for a period of ten years or more (prior to 1941)
the terms * Vicks” alone and ‘ VapoRub’ alone were used
synonymously with ¢ Vicks VapoRub’ and were and are each
used in Jamaica to mean and indicate the salve or ointment made
by the Appellant. '

() That except for the special position referred to hereafter
which exists in Ingland all attempts prior to 1943 made by any
other person to use the term ‘‘ Vapour Rub ”’ or any term or word
which closely resembled *“ VapoRub’’ have been successfully objected
to by the Appellant.

(1) That on the 13th of October 1941 the Appellant’s Trade
Mark No. 3707 was registered in Jamaica consisting of the term
“ VapoRub ” alone.

(J) That since the year 1943 the Respondents have imported
into and marketed in Jamaica a medicated ointment similar to
that sold by the Appellant bearing the trade name ‘¢ Karsote
Vapour Rub,” the said ointment being the manufacture of a firm
in England.

It was further established at the trial :—

(A) That for the whole period during which the Appellant
has been selling its product in Jamaica it has competed with other
similar products some of which were on the market in Jamaica
before the Appellant commenced to market their product here.

(B) That the only English speaking country in the world
where the words * Vapour Rub ” are used descriptively as meaning
a class of medicated ointment similar to that of the Plaintiff is
England and Eire.

(c) That the words ¢ Vapour Rub ”’ were not used descriptively

in England until they were introduced into that country and used
in a descriptive sense by the Appellant in order to claim the benefit
of exemption from duty under the Medicine Stamp Duty Act of
England.

(p) That in November 1924 the Appellant first used the term
“ Vapour Rub ” in England and acting under legal advice advertised
and sold its product as * Vick Brand Vapour Rub’ and that
it was not until five or six years after that date that other manu-
facturers in England began to change the name of their medicated
ointment and market them using the words ‘“ Vapour Rub ” and
finally that it was not until the year 1934 that the term ‘ Vapour
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Rub” first appeared in any standard work in Iingland dealing
with  Medicines  in which  year it appeared in  Martindale’s
Pharmacopaia as o {erm applicable to vapourising ointments
used as a chest medieament.

"

3. The Learned Judge erred in his Judgment in stating that the
Appellant had a virtual monopoly in the sale of its product in Jamaica
and that finding is inconsisten{ with his own finding that other products
with similinr qualities were sold under various marks and names in the year
1041 and with the finding that other traders used words somewhat similar
to distinguish their own producets. In fact the Appellant has at all material
times marketed its goods in Jamaica in competition with similar goods
sold by other manufacturers. The Appellant has enjoyed an admittedly
large proportion of the trade in Jamaica because of the superiority of its
product and its advertising and selling methods and its greater activity
in that conncction.

1. In any cvent the Learned Judge misapplied the recasoning of
the cases which deal with a monopoly situation enjoyed by the manufacturer
of an artiele.

Where a manufacturer makes an old and familiar article of trade
such as a medicated ointment and applies to it a fancy name which is
intended to and in fact comes to desighate his particular manufacture
and to distinguish the produet as manufactured by him from the products
of other manufacturers it is irrelevant to enquire whether he has succceded
in obtaining a very large proportion of the trade in that well-known type of
article. In fact the greater his success in selling in the name which dis-
tinguishes his-product from that of other persons the greater his right
to resist the use by others of names similar to that under which the
reputation of his goods has been built up.

5. The Learned Judge crred in the statement that it was conceded
by both sides that the main determining factor in the case was whether
“ VapoRub ” was validly registered as a Trade Mark in 1941. IFrom
first to last it was contended that the Appellant was entitled to succeed
in the action for infringement and in the Passing-off action irrespective
of the question whether ¢ VapoRub ’” alone had been properly registered
or not.

6. On the facts accepted by the Judge or established at the hearing
* VapoRub » as an essential part of the mark VICKS VAPORUB was
proved to signify in Jamaica the vapourising ointment manufactured by
the Appellant. The term was wholly unknown in Jamaica as a generic
term applicable to or descriptive of vapourising ointments. It was not
common to the trade and was in no sense publici juris. The Appellant
was cntitled to Judgment on the ground that its goods had become
known to the public by the name ‘ VapoRub ” which was a part of and
taken from the Appellant’s Trade Mark No. 1852 and was used to signify
in the trade the ointment manufactured by the Appellant and that the
use of * Vapour Rub” as the name underswhich an cintment not of the

Appellant’s manufacture was sold was an infringement of the Appellant’s

Trade Mark rights.
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7.

"8

The Learned Judge was wrong in holding that the word ‘¢ Karsote ”’

before ¢ Vapour Rub ” sufficiently distinguished that produc‘o from the
product manufactured by the Appellant because :—

8.

(A) Such a finding ignored the accepted fact testified without
challenge or contradiction by wholesalers retailers and consumers
alike that the term ‘‘ VapoRub ” was in common use by the public
as meaning only the goods manufactured by the Appellant.

(B) Such a finding ignored the consideration that evidence
as to what the term ¢ Vapour Rub ” signified in England was not
relevant to the issue of infringement in Jamaica where the term
“ VapoRub ” is not known or used descriptively and where no
person save the Appellant is entitled to use it or any other term

10

so closely resembling it as to be calculated to deceive or to lead

to confusion or error:

(c) The use of the words ¢ Vapour Rub » as a trade mark or
otherwise by other traders involves a use of words which to the
eye and to the ear so closely resemble ‘“ VapoRub * as to be calcu-
lated to cause confusion and to deceive. Moreover, the get-up
of the article complained of and the Respondents advertising
taken in conjunction with the use of ¢ Karsote Vapour Rub > were
calculated to deceive the public into buying the said article for the
article manufactured by the Appellant and sold under its Trade
Mark No. 1852.

(D) This finding ignored the rule that in an infringement
action where there is proved to be a use of an essential part of one
party’s registered trade mark by a rival trader as a trade mark
or brand name the fact that the manufacturer makes it clear that
the commercial origin of the goods complained of is other than that
of the party complaining avails him nothing since infringement
consists in using the mark as a trade mark that is as indicating
origin.

In fact the Respondents used ‘ Vapour Rub ” -as a Trade
Mark or brand name.

(E) The use of the word * Karsote’ before ‘ Vapour Rub ”
can in no event sufficiently distinguish that product from the
Appellant’s product having regard to the manner in which goods
are ordered and other relevant factors affecting the trade in guestion.
Moreover, ¢ Karsote ” itself is not a name but a fancy word and
might well be thought, if noted at all, to indicate a special grade
or type of ‘ VapoRub” with special ingredients (for example
Creosote) manufactured by the Appellant.

(A) The Learned Judge was wrong in holding that the Respondents

were entitled to market their goods under the name ‘ Vapour Rub”
in virtue of Section 44 of the Trade Mark Law, Chapter 272, as being
a bona fide description of the character or quality of their goods.

(B) This finding ignored the established rule that Section 44 has no
reference to the bona fides of the person using the description but raises
the question whether having regard to all the circumstances the alleged
description is one which it is fair for the party using it to adopt having
regard to the rights of other traders.
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(¢) Sinco the words “ Vapour “Rub” are not the name in Jamaicn
of that class of ointment and are wholly unknown in that sense and since
“VapoRub " is identified with goods of the Appellant’s manulacture
and since there are other and better descriptions of the character and
quality of vapourising ointments available to persons {rading therein
it cannot be said that “ Vapour Rub ” is a fair deseription in Jamaica of
the medicated ointments in question,

(n) The phrase * Karsote Vapour Rub ” was not used descriptively
by the Respondents but was used as a Trade Mark or tride name.

(1) Tnoany event the ternt  Vapour Rub ' has no primary descriptive
meaning in Jamaica.

9. As to Trade Mark 3707 the Learned Judge was wrong in refusing
to recognise and uphold the Registration thereof and ought LO have held
that the Mark was validly on the Register. On such a ﬁndmfr it is con-
ceded that the Appellant would have been ecntitled to Judgment unless
the Respondents were protected by Section 44 of the Trade Marks Law
Chapter 272.

10. The said Mark No. 3707 was properly registered under sub-
sections (3) and (4) of Section 8 of the Trade Mark Law Chapter 272.

11. Alternatively to paragraph 10 above, if the said Mark
“ VapoRub ” was not properly registered under Subsections (3) or (4)
of Section 8 of the Law the proved and accepted facts established that
it could have been registered under Section 8 (5) of the Trade Mark Law
since in the year 19:41 it was as a fact (as the Learned Judge has in effect
found) distinctive of the Appellant’s goods and was not a- word used
descriptively in Jamaica.

12. In any event the entry of the said Trade Mark on the Register
was not made without sufficient cause and it was not an entry wrongly
remaining on the Register within the meaning of Section 35 of the Trade
Mark Law because the Appellant was entitled to have registered the Mark
under Section 18 it being a Trade Mark registered in IEngland under the
Trade Marks Act 1905. There are no conditions precedent to the
registration of a Mark in Jamaica which is registered in IIngland and it
is not necessary to do more than establish the fact by a certified copy that
the Mark is registered in IEngland.

13. The Learned Judge erred in holding that failure to apply -to the
Court for leave to proceed under Section 8 (5) of the Trade Mark Law
was necessarily a fatal bar to the validity of a Mark in cases where such an
application ought to have been made and that an Order of the Court was
in the sense intended by the Judge a condition precedent to registration.

14. In making that finding the Learned Judge was influenced by
the mistaken belief that it was conceded by the Appellant that this matter
was res indegra. On the contrary attention was directed to several cases
directly or indirectly affecting the matter but the Learned Judge ignored
the cases in his Judgment.

15. The Learned Judge ought to have exercised the discretion vested
in him by Section 35 of the Trade Mark Law on an application to rectify
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the Register. He ought to have decided. as a fact under Section 35 (2)
that there was sufficient cause for the Mark to have been registered in
1941. He had and if necessary ought to have exercised the power to make
at the Trial the appropriate order that would have been made in 1941
under Section 9 (5) if an application had been then made to the Court.

16. The Learned Judge was wrong in holding that even if
“ VapoRub ”’ was properly registered the Respondents were protected
by Section 44 for the reasons already stated in paragraph 8 hereof.

17. The Learned Judge was wrong in holding that the Passing-off
action failed—

(A) He misconstrued the evidence and wrongly held that there
was no evidence of actual deception.

(B) He wrongly held that there was no likelihood of deception.
There was decisive evidence that deception was likely and indeed
inevitable.

(¢) He wrongly held that “ Karsote” used before “ Vapour
Rub ” sufficiently distinguished the goods of the Respondents from
those of the Appellants.

(p) He failed to give proper weight to the resemblances in the
get-up of the goods to the similarities in the advertising matter to
the conditions and circumstances under which the goods were sold
to the similarities to eye and ear that were proved “to exist and to
most of the other relevant considerations. .

‘(8) He failed to give weight to the submission that the evidence
as a whole established or tended to establish that the Manufacturers
of the goods were deliberately attempting to imitate the Appellant’s
get-up and advertising matter as closely as they hoped or thought it
was safe to do.

18. The Learned Judge’s decision on this and other issues in the
case was largely based on a misconstruction of the decision in the Horlick’s
Malted Milk Case. That decision (a decision in a Passing-off action—no
action for infringement of a registered trade mark being alleged) was
based on special circumstances (none of which exist in the instant case)
and 1argely on the grounds that ‘ Malted Milk > was a purely descriptive
term in common English use. The decision has no application to a fancy
mark like * VapoRub » which was proved to have no descriptive use or
meaning in Jamaica and to be identified and legitimately identified in the
minds of the public and commonly used as a mark distinetive of and
designating the goods of the Appellant.

19. The decision on the Respondents’ Motion to expunge Trade
Mark No. 3707 (treated by consent as a Counter-claim in the action) was
wrong for reasons already set out in paragraphs 9 to 15 hereof
(inclusive).

20. TheJ udgment as a whole is contrary to the proved and accepted
facts and is based on the erroneous application of principles that do not
apply to the faets of this case and ignores or rejects well-established

10

20

30

40



81

principles governing the real issues that arose having regard to the facts  Inithe
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LIVINGSTON, ALEXANDIR & LEVY, Notice 1:mdf
.. Grounds o
Appellant’s Solicitors. Appeal
in Action,
To The above-named Respondents, 12th March
¢/0 Messrs. Alberga & [Tart, 147, d
S()]icitOI‘S, conlinued,
119 Tower Street,
10 Kingston.
The Registrar General,
Trade Marks Branch,
General Register Office,
Spanish Town.
And
The Registrar of the Supreme Court,
Kingston.
Ifiled by LiVINGSTON, ALEXANDER & LEVY of No. 20 Duke Street,
Kingston, Solicitors for the Appellants whose address for service is
20 that of their Solicitors.
No. 24. No. 21.
NOTICE AND GROUNDS OF APPEAL IN MOTION. Notice and
Grounds of
IN THE SUPREME COURT OF JAMAICA. Qpﬁfﬂion’
The Court of Appeal. 12th March
1947.

IN THE MATTER of an Application by CeEcCIL de CORDOVA
AND

IN THE MATTER of Registered Trade Marks Nos. 1852 and
3707 of Vick CHEMICAL COMPANY

AND
30 IN THE MATTER of the Trade Marks Law (Chap. 272).

TAKE NOTICE that the Court of Appeal will be Moved on Monday
the 24th day of March 1947 at 10 o’clock in the forenoon or as soon
thereafter as Counsel can be heard on behalf of the above-named Plaintiff,
the Appellant herein, for an Order setting aside the order made in favour
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of the Defendants, the Respondents herein, on the Respondents’ Motion to
expunge Trade Mark No. 3707 from the Register of Trade Marks which
Order was made by His Honour Mr. Justice Savary on the 14th day of
February 1947 and entered on the 28th day of I'ebruary 1947 and for an
Order that the Motion to expunge be dismissed and that the Respondents
do pay to the Appellants the costs of the said Motion and of this Appeal
AND TAKE NOTICE that the Appellant will rely on the following
Grounds in support of this Motion :—

1. Having regard to the facts established at the trial and to all the
general circumstances of the case which are more particularly dealt with
in the Grounds of Appeal in the Action, Suit E. No. 8 of 1944 between
Vick Chemical Company, Plaintiff and Oe011 de Cordova, G. J. de Cordova,
Cecil de Cordova & Co. Ltd., Defendants, which was by consent heard at
the same time as the Motion above referred to the said Motion being
treated as a counter-claim.in the action and to which Plaintiff refers the
Learned Judge was wrong in refusing to recognise and uphold the
Registration of Trade Mark 3707. The Learned Judge ought to Lhave held
that the Mark was validly on the Register.

2. The said Mark No. 3707 was properly registered under Sub-
sections 3 and 4 of Section 8 of the Trade Marks Law Chapter 272.

3. Alternatively to paragraph 2 above, if the said Mark “ VapoRub
was not properly registered under Sub-sections 3 or 4 of Section 8 of the
Law the proved and accepted facts established that it could have been
registered under Section 8 (5) of the Trade Marks Law since in the year
1941 it was as a fact (as the Learned Judge has in effect found) distinctive
of the Appellant’s goods and was not a word used descriptively in Jamaica.

4, In any event the entry of the said Trade Mark on the
Register was not made without sufficient cause and it was not
an entry wrongly remaining on the Register within the meaning of
Section 35 of the Trade Marks Law because the Appellant was
entitled to have registered the Mark under Section 18 it being a Trade
Mark registered in England under the Trade Marks Act 1905. There
are no conditions precedent to the registration of a Mark in Jamaica
which is registered in England and it is not necessary to do more than
establish the fact by a certified copy that the Mark is registered in England.

5. The Learned Judge erred in holding that failure to apply to the
Court for leave to proceed under Section 8 (5) of the Trade Marks Law
was necessarily a fatal bar to the validity of a Mark in cases where such an
application ought to have been made and that an Order of the Court was
in the sense intended by the Judge a condition precedent to registration.

6. In making that finding the Learned Judge was influenced by the
mistaken belief that it was conceded by the Appellant that this matter
was res integra. - On the contrary attention was directed to several cases
directly or 1nd1rectly affecting the matter but the Learned Judge ignored
the. cases in his judgment.

7. The Learned Judge ought to have exercised the discretion vested
in him by Section 35 of the Trade Marks Law on an application to rectify
the Register. He ought to have decided as a fact under Section 35 (2)
that there was sufficient cause for the Mark to have been registered in 1941.
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e had and il necessary ought {o have exercised the power to make afi the
Trial the appropriate order that would have been made in 1941 under
Section 9 (5) if an application had been then made to the Court.

Dated the 12¢h day ol March 1947,

LIVINGSTON, ALENANDER & LIEVY,

Appellant’s Solicitors.

To The above-named Respondents,
¢/o Messrs, Alberga & THart,
Solicitors,

119 Tower Street,
Kingston.

The Registrar Geneval,
Trade Marks Branch,
General Register Office,
Spanish Town.

And

To the Registrar of the Supreme Court,
Kingston.

Iiled by LIVINGSTON, ALEXANDER & LEVY, of No. 20 Duke Street, Kingston,
Solicitors for the Appellants whose address for serviee is that of their
Solicitors.
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No. 25.
REASONS FOR JUDGMENT.
IN THE SUPREME COURT O JAMAICA.

In the Court of Appeal.
Suit E. No. 8 of 1944.

IN fl.‘HE SUPREME COURT OF JUDICATURE OF JAMAICA.

BetWeen VICK CHEMICAL COMPANY - - - Plaintiffs
’ and
CECIL pE CORDOVA
G. J. pE CORDOVA 10
CECIL pE CORDOVA & CO. LTD. - - Defendants.

Suit E. No. 44 of 1945,

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
In the High Court
In Equity.

IN THE MATTER of an Application by CeEciL de CorpovA & Co.
LTD.
and

IN THE MATTER of the Registered Trade Marks Nos. 1852
' and 3707 of Vick Chemical Company 20

and
IN THE MATTER of the Trade Marks Law (Cap. 272).

N. W. Manley, K.C.

B. A. Rowe with him, instructed by Aston Levy for Vick Chemical Co.
Sir Lennox O’Reilly, K.C.

V. D. Evelyn with him, instructed by C. Hart for Cecil de Cordova et al.

The Judgment of the Court (Hearne C.J., Carberry and MacGregor JJ.)
was delivered by the C.J. on 12th January 1948.

The plaintiffs, Appellants, Vick Chemical Coy., are a corporation

-created under the laws of the State of Delaware, U.S.A. The first and 30

second defendants were two members of a defunct partnership, and the
third defendant is a limited liability company which succeeded the
partnership in December 1943.

The Appellants brought an action against the Respondents for an
infringement of their Trade Marks, Nos. 1852 and 3707 and for passing-
off in respect of their goods.

The Respondents filed a Notice of Motion * to reetlfy the Register
of Trade Marks—

(A) by removal of Trade Mark 3707 ; and

(B) by expunging a part of Trade Mark 1852, namely, the word 40
‘VAPORUB’ or by adding a disclaimer of any right to the
exclusive use of the word.”

The motion was treated as a counter-claim in the action.
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The Appellants are the manufacturers of o medieated ointment or
salve known as ¢ Vieks VapoRub.”  Trade Mark 1832 consists ol the words
“ Vicks VapoRub ” above the word ** Salve,” and bencath this is o
{rinngular device bearing the words ¢ Viek Chemical Coy.” with added
matter, all on a rectangle with triangles af the corners. This Trade
Mark was registered in Jamaica on 7th April; 1924 in respecet of o medicinal
salve for external use, liver pills, headache tablets and o liniment.

Trade Mark 3707, which was associated with Trade Mark 1852,
consists of the word “ VAPORUB 7 and was registered on 13th October,
19141.

When the Appellants applied for the registration of Trade Mark 3707
they expressly disclaimed any intention of secking an order of the Court
under subsection (5) and rested their application on subsections (3) and
(-1) of Section 8 of the Trade Marks Law, Cap. 272.

Scetion 8, or so much of it as is material, is as follows :—

‘A registrable trade mark must contain or consist of at least
one of the following essential particulars :

(1) the name of a company, individual, or {irm represented
in a special or particular manner ;
(2) the signature of the applicant for registration or some
predecessor in his business ;
(3) an invented word or invented words ;

(4) a word or words having no direct reference to the
character or quality of the goods, and not being according to its
ordinary signification a geographical name or a surname ;

(5) any other distinctive mark, but a name, signature, or
word or words, other than such as fall within the descriptions in
the above paragraphs (1),.(2), (3) and (4) shall not, except by
order of the Court, be deemed a distinetive mark.”

The Appellants’ medicated ointment is manufactured abroad and has
been imported into Jamaiea for the past 25 years. The ointment is sold
in blue jars, each packed in a small carton, and the jar, as well as the
carton, bear the word ¢ VICKS * in large letters in blue, and in smaller
Jetters in red the word ‘“ VAPORUB.” A comparison of the carton and
jar, which were put in evidence at the trial, with the registered trade mark
1852 shows that, with the exception of the words  Vicks VapoRub ”’
there has been a departure from the registered trade mark indicating that

the Appellants consider that these words are the dominating part of their
trade mark.

The word “ VAPORUB ”’ appears to have been first used by a
Mr. Richardson in 1911 in connection with a medicated ointment which he
had previously named *‘ Vicks Croup and Pneumonia Cure.” This
ointment was put on the market in the U.S.A. and it was claimed that it
became partly vaporised when it was rubbed on the skin. The Appellants
are the successors of Mr. Richardson in respect of this product. In 1915
the word ‘““ VAPORUB ”’ was registered as a trade mark in the U.S.A. and
has since been in continuous use. The trade mark ¢ VICKS VAPORUB ”
is registered in about 70 countries and the word ‘“ VAPORUB " alone in
50 countries, 20 of which are English-speaking and these include England.
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Canada, New Zealand, South Africa, Trinidad, Barbados and Jamaica.
The first registration in Iingland was in 1920 and it was renewed in 1935.

The Appellants advertise extensively in the U.S.A. and other countries
and have a large export trade, and they and their predecessors in title
have advertised regularly in Jamaica. In the early years they distributed
folders and free samples from house to house and also gave demonstrations
at drug stores. The Appellants’ sales have increased in Jamaica from
288 dozen jars in 1923-24 to 4,200 dozen jars in 1944—45.

In 1941 when the word *“ VAPORUB ” was registered there was no
other product in Jamaica bearing the name * Vapour Rub ” although
there were other medicated ointments with qualities similar to the
Appellants’ product sold under various names. DBetween 1926 and 1941
three other products were put on the market in Jamaica bearing the words
“ Vapour Rub > and the firms responsible for so doing at the request of
the Appellants withdrew them and gave the Appellants undertakings not
to use the words * Vapour Rub.”

In Iingland the Appellants have not used the word ‘ VapoRub ”’
after 1924, since when the product has been sold as ¢ Vick Brand Vapour
Rub,” so as to avoid taxation under the Medicines Stamp Act.

The - Respondents from 1942 have been the distributing agents in
Jamaica for E. Griffiths Hughes of Manchester, England, the manufacturers
of a medicated ointment known as ‘ Karsote Vapour Rub’ and this
product has been sold in Jamaica by the Respondents to wholesale and
retail dealers who have retailed it to the public. In 1942, 90 dozen jars
were put on the local market and by 1945 the sale had risen to 300 dozen
jars. The Appellants admit that * Karsote Vapour Rub ”’ is manufactured
in England by a reputable firm and it would appear that several other
similar medicaments are put out by various houses in England and sold
there under the name ¢ Vapour Rub.”

At the trial evidence was given by medical practioners, nurses, whole-
sale and retail dealers and members of the public to the effect that for a
period of upwards of 10 years the trade and the public have used the
words ‘ Vicks VapoRub ” as indicating the salve or ointment made by
the Appellants, and that the word ‘ Vicks ” alone or ‘“ VapoRub ” alone
is used synonymously with ‘ Vicks VapoRub.” There was a tacit
admission by the Appellants that * VapoRub ” and ‘‘ Vapour Rub ”’ are,
for practical purposes, the same. ¢ Vapour’ is spelt * V-a—p-o-r” in
the U.S.A. The words “ Vapour” and ‘“ Rub” in the opinion of some
witnesses correctly describe the characteristic quality of the produect.
One medical witness thought that ‘‘ vapourising medicant > was a better
description, and another preferred ¢ vapourising ointment,” but agreed
that “ Vapour rub salve” was a complete description of products like
“ Vicks VapoRub.” '

At page 640 of the 1934 cdition of the British Pharmaceutical Codex,
a work published by the Council of the Pharmaceutical Society of Great
Britain, there appears for the first time in this publication. under the
heading ¢ Menthol ” the following monograph :

‘¢ Vapour rubs’ are preparations of menthol with other volatile
substances in a basis of soft paraffin and are applied to the chest
through local action and on account of their value when inhaled.”
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The Pharmacentical Formulee published in Great Dritain confains
formule from various sources, and in the 1929 edition at page 910 is to
he found Tor the first time a formula with the fitle ¢ Chest. Vapour Rub.”
The formula used by (he Respondents and that used by the Appellants
are very similav and they both bear a strong resemblance to the formule
given in this book of reference.

Two different jars of ¢ Karsote Vapour Rub” were put in evidence,
one of white fransparent. glass contained amber-colonred ointment, the
other was of brown opaque glass.  Both jars were Jabelled ¢ KARSOTI Y
and below this in larger letters ¢ VAPOUTR RUB.? On the cap of the
former jar appear, in addifion to “ KARSOTI: VAPOUR RUB ™ the
words ¢ White Stainless.”

The Appellants’ jar is made of blue glass and is labelled in lavge lelters
“VICKS,”? and under this in smaller letfers “ VAPORUB.” Above the
word “VICKS” is the word “Stainless” and under “VAPORUDB” appears
the word “ointment,” with the.red triangular device. The cap on the
jar has “white stainless ” and ““ Just rub it on” in the centre, and in a
semi-cirele avound the cap are the words  VICKS VAPORUB.”

The ¢ IKarsote ” jars are appreciably smaller than the * Vicks ” jars
aid the colJouring of the jars and the labels are different.  Witnesses who
testified for the Appellants, in particular druggists and ehemists who
conie into contact: with members of the public, were not cross-examined
with o view to ascertaining whether the buying publiec were aware of the
Fact that “ KARSOTE” and ¢ VICKS” arve different products and that
they were not deceived,  The only evidenee on this point was given by
Mr. Gunter who said in examination-in-chief that he would personally
not. be deeeived—it is what we would expect of a person occupying the
position of a Mayor—aud by Herbert Kong, who said, also in examination-
m-chief, that ¢ there was occasion during the war that I had Karsote and
not Vicks—if some asked for VapoRub I would then show Karsote and they
would go away saying they wanted ¢ Vieks’.””  As this occasion was during
the war and as Mr. Kong was o wholesale dealer for five years before 1946
when he gave his evidence, it is possible, if not probable, that he was
referring to retailers and not to members of the publie. livideuce in the
opposite sense was given by Joseph Kong who said that he mistook a jar
of “KARSOTE VAPOUR RUB?Y for what he described as ‘‘a jar of small
Vicks ? but his sight appears to have been defective, as ho needed the aid
of a magnifying glass to read the large print on a “ KARSOTLE ” jar.

The learned Judge held that the word ¢ VapoRub” was at the
commencement of the action not properly on the Register as it could not
be registered under subsections (3) or (4) of Section 8 and that it was not
competent for the Court to consider whether it could have been put on
the Register under subsection (5).

FFor these reasons he ordered that Trade Mark 3707 be expunged from
the Register but, after considering the provisions of Section 41, he made
no order on the motion relative to Trade Mark 1852. The Appellants
were, llowever, ordered to enter a disclaimer on the Register in respect
of this Trade Mark to the effeet that * no claim is made on behalf of Vicks
VapoRub as a liver pill or a headache tablet.”

In particular he held that even if he had taken the view that the
word “ VapoRub ” was registrable, the Respondents would have been
entitled to the protection of Secfion 44.
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Dealing with the action of the Appellants he came to the conclusion
that the use of the words “ Karsote Vapour Rub ” by the Respondents
was not an infringement of the Appellants’ Trade Mark 1852 so far as the
word * VapoRub 5 was concerned, as the words ‘“ Vicks ” and ¢ Karsote ”
distinguished the goods of one from the other. He also found that the
Respondents had not passed off their goods as those of the Appellants
and in the result he dismissed the Appellants’ action. The Appellants
were ordered to pay the Respondents four-fifths of their taxed bill of
costs.

In our opinion the learned Judge was right when, for the reasons
he gave, he made no order on the motion relative to Trade Mark 1852
and as to this the Respondents have not cross-appealed. Was he Tight
in holding that there was no infringement of this Trade Mark and that
Trade Mark 3707 should be expunged from the Register ?

Much of the contest centred around what has been called ¢ the status
or position” of the word ‘“ VapoRub.” Was it the name of a new
substance ¢ Is it publici juris in Jamaica ¢ Is it an invented word ¢

It was not pleaded and there is no evidence to support a finding—
the Judge certainly made no such finding—that * VapoRub” when it
was first put on the market was a new substance to which a new name
had been given.. The evidence is to the contrary. Vapourising ointments
are old remedies which were used according to one of the medical witnesses
in Tudor times and ‘ Vicks VapoRub ’’ salve was put on the market
not only of Jamaica but of the world as a salve or ointment belonging
to a particular known class of ointments.

It was, however, pleaded by the Respondents ‘ that ¢ Vapour Rub’
or its misspelling ¢ VapoRub ’ were words that were common to the trade ”’
and they denied that ¢ the plaintiff’s medicated salve has become known
to purchasers or intending purchasers as ‘¢ VapoRub’ or that amongst
members of the Medical Profession or amongst Druggists or Chemists
or in the trade of general dealers, or to the public at large the word
‘¢ VapoRub ’ means a salve made and sold by the Plaintiffs as is alleged
in paragraph 7 of the Statement of Claim or at all.” In effect it was
pleaded that * VapoRub ” was publici juris and that it had not become
distinctive of the product of the Appellants.

It appears from the evidence of Mr. Dunning that * Vaporub » (the
“r?” was not a capital “ R ’’) was registered in England in 1920 but that
from November 1924, six months after the registration of * Vicks
VapoRub ”’ salve in Jamaica, the name of the product was changed to
“Vick Brand Vapour Rub” in order to claim exemption from the pro-
visions of the Medicines Stamp Act. The consequence of the change
was that the market in England was flooded with the products of other
manufacturers which were marked * Vapour Rub” and thereafter
“ VapoRub ”’ ceased to be distinctive of the product of the Vick Chemical
Company. In Jamaieca, however, it was otherwise. * Vicks VapoRub,”
as was found by the learned Judge, was identified both by the trade and
the public with the salve or ointment made by the Appellants and was
referred to as * Vicks”’ alone or ¢ VapoRub ” alone. VapoRub was not
publici iuris, it was distinetive of the Appellants’ product. The word
was not used to describe all medicaments of a particular character but
only the particular medicaments put on the Jamaica market by the
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Appellants, On these points the evidence of reputable witnesses is
overwhelming.

The learned Judge also found that “ VapoRub ” had not lost this
distinetiveness,  “ The evidenee,”” he said, * which was not contradicted
or seriously challenged, established that for a period of ten years or more,
(he meant. ten years or more before the action) the trade and the public
used the expression ¢ Vieks VapoRub ’ as indicating the salve or ointment
made by the Plaintiffs and that the words ¢ Vicks ’ alone and ¢ VapoRub’
alone are used respectively as synonymous with ¢ Vieks VapolRub ’.”

The position of “ VapoRub ” in Jamaica is analogous to that of
“ Lysol ” in the South African Union. Lysol Ltd. to whom Shulke and
Mayr had assigned their trade mark (Lysol) and goodwill in Ingland
applied for registration of the word ¢ Lysol” as a trade mark in South
Africa.  The application was opposed by the Drug Company and others
but was allowed. The latter appealed and at the hearing of the appeal
it was found not only that as the result of ¢ the voidance by the Board
of Trade of the registered trade mark, manufaeturers in England who had
not. previously used the word ¢ Lysol’ for their manufacture began to
use the word ¢ Lysol,” but also that ¢ Marshall, the Director of the
respondent company (liysol Litd.) had put on the market in IEngland
a Lysol known as ¢ Marshall’s liysol I Brand .’ Tt was, however, held
that as the word * Lysol ” had acquired a distinetive meaning in South

Alrica and was used to distinguish the disinfectant manufactured by Shulke

and Mayr and as it was not shown that it had lost its distinctiveness,
“the Registrar was right in dismissing the opposition.” (The Drug
Coy. vs. Lysol Limited U1’ D. 1924 August 18th : page 618.)

‘“ Distinctiveness may be lost through the action of the proprietor
or by reason of successful piracy ” (Kerly) but ¢ VapoRub > did not
for either of these reasons lose its distinctiveness in Jamaica. It is in
evidence that between 1926 and 1941 three products were put on the
market bearing the words ¢ Vapour Rub” but the firms responsible
as the result of pressure by the Appellants, gave undertakings not to use
the words * Vapour Rub.” T'or all practical purposes the Appellants
and the Appellants alone used the word * VapoRub ”’ in Jamaica on goods
sold to the public. (An argument by Counsel for the Respondents was
founded in part on this circumstance to which we shall later refer.)

We agree with the learned Judge that ‘“ VapoRub ”’ is not an invented
word. The question as to whether it has a direct reference to ‘ the
character and quality of the goods” is a more difficult one. We are
inclined to the view that it has. It indicates with reference to the salve
that cures are effected by the inhalation of vapours when it is rubbed on
the skin and that that is the essence of its curative quality. In Christy v.
Tipper (1905), 1 Ch. 1, Vaughan Williams, L..J., though he was there dealing
with the question of whether ‘‘ Absorbine ” was an invented word, said
that it was used for the purpose of indicating that ‘‘ the preparation
which the plaintiffs sell does absorb and effects its cure by absorbing.”
But, although ¢ VapoRub ” is descriptive in the narrow sense we have
mentioned, is it also distinetive in the sense of being adapted to distinguish
as a descriptive word might e ?

In the application by J. & P. Coats Lid., 53 R.P.C. 355, Romer, L.J.,
in considering the test that should be applied to words falling outside the
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specified classes (section 8 subsections (1) to (4) applied the test that
was laid down by Lord Parker in W. & G. Du Cross, Lid., LL.R. (1913),
Appeal Cases, page 635, where he said ‘‘ the applicant’s chance of success ”’
—he is here speaking of his chance of success in obtaining registration—
“ must, 1 think, largely depend upon whether other traders arc likely
in the ordinary course of their business, and without any improper motive,
to desire to use the same mark, or some mark nearly resembling it, upon or
in connection with their own goods.” We are of the opinion that it would
have been unlikely, in the ycar 1924, for other traders to have desired
to use a word like * VapoRub,” unknown in the use of the English language
generally, and consisting of two words, Vapour and Rub, which are not
ordinarily used in combination or associated with each other. We think
that if soon after the registration of ¢ Vicks VapoRub ” another trader
in Jamaica had used the words ‘ Vapour Rub ” on his goods, it would
at once have raised the suspicion of an improper motive.

- In Crosfield’s case (1910), 1 C.D. 118, Fletcher Moulton, L.J., said,
‘“ The registration is not to affect the use of the words by other traders
in any bona fide description of the goods. The Court will therefore do
well to ask itself the question, will the registration of the trade mark
cause substantial difficulty or confusion in view of these rights of user
by other traders? If the answer.is in the affirmative, the Court will
probably hesitate to allow the word to be registered. But if the answer
is in the negative either by reason of the nature of the words, or because
past user has limited the possibility of other traders safely or honestly
using the words, the Court may well grant the desired permission.

We think that * VapoRub » would have survived this test in Jamaica
on the first ground in 1924—it would appear to have done so in England
in 1920—and that it would have survived it in Jamaica on the second
ground in 1941, when it had come to denote exclusively the product of
the Appellants. In that year the Appellants could well have said, to employ
onee again the language of Fletcher Moulton, L.J., ‘“if it is said that the
word is descriptive of the goods ”’—that is of a particular class of goods—
¢ I will show that it can become distinctive of my make of those goods by
showing that it has actually become so either generally or in a particular
market.” ‘ VapoRub ”” has become distinctive of the Appellants’ goods,
if not generally and in particular not in England, certainly in Jamaica.

We shall now deal with Trade Mark 3707. The learned Judge, as
we have said, held that it was not competent for him to decide whether
the word ‘‘ VapoRub ” could have been registered under Section 8, sub-
section (5) and as he had already decided that it was not registrable under
Section 8, subsections (3) and (4), he ordered that Trade Mark 3707
be expunged from the Register. Counsel for the Appellants argued that
he should have found that it was registrable under Section 8, subsection (5)
and then addressed himself to the question of whether he should in the
exercise of his discretion have allowed it to remain on the Register although
an application had not been made under the last mentioned subsection.
Counsel for the Respondents pointed out that the Registrar of Trade
Marks would have been precluded at the date of registration from exer-
cising any discretion. That is undoubtedly. so. On an application to
the Registrar for registration of a particular mark under Section 8, sub-
section (5) an order of the Court is a condition precedent, but it would
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appear that it the mark is already on the Register and an application to
expunge it is made, the Court may in the exercise of ils diseretion refuse
to do so,

In Paine & Coo v, Daniells & Sons® Breweries (1893) 2 Ch, 567 Bowen 1.,
sabd @ “the purity of the Register of Trade Marks—if one may use the
expression—is of mueh importanee to trade in generad, quite apart from
the merits or demerits of particular litigants. LI on & motion like the
present the attention of the Court is called to an entry on the register of a
brade mark which cannot in law be justified as a trade mark, it seems to
me that the Court’s duty may well be, whatever the demerits of the
applicant, to purily the register and to expunge the illegal entry in the
interests of trade, as was done in the Stone Ale case . .. DBut the matter
is wholly different. when the trade mark complained of is one which is not
in itself illegal or improper although at the date of registration its registra-
tion might have been, perhaps, successfully opposed by some third party
who did not in fact oppose it.  In such a case the defeet in the register is
not o defect of which the law is bound to take cognizance at the instance
of every complainant . . .”

The facts were not on all fours with the facts in the present case, but
the grounds on which discretion is exercisable are clearly stated. The
decision involved a construction of Section 90 of the Act of 1883 which
empowered the making of ““ such order . . . as the Court thinks fit.”” Similar
words oceur in Section 35 of the Trades Marks Act 1905 as well as Section 35
of onr Law (Cap. 272). }

In Magneta Time Cos Trade Mark (1927), 44 R.P.C. 169, Tomlin, J.,
exereising his discretion, refused to remove a trade mark where a technical
objection to a renewal had been remedied and in W. N. Sharpe Lid. v.
Solomon Brothers Ltd., 31 R.P.C. 441, Warrington, J., in dealing with an
application to rectify the Register refused to do so. The order stated
that the Court was of the opinion that the mark ought to be deemed a
distinetive mark.

We have come to the conclusion that as the word * VapoRub ” could
by itself have been registered in 1924 on the ground that it was inherently
distinetive or adapted to distinguish and as in 1941 it had in addition
become distinctive of the Appellants’ goods, Trade Mark 3707 which
consists of the one word “ VapoRub ” should not have been expunged
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from the Register, although the application for registration in the latter -

year had not been made under Section 8 (5) but under Section 8 (3) and (4).
We arc confident that if the learned Judge had found, as we have found,
that ¢ VapoRub” was registrable under Section 8 (5) and if he had
addressed his mind to the cases we have cited dealing with the discretion
that was vested in him, he would have exercised that discretion in favour
of the Appellants by refusing to expunge Trade Mark 3707 from the
Register. :

Counsel for the Respondents conceded that if Trade Mark 3707
was allowed by us to remain on the Register, and an order which has
this effeet must follow the view we take, the Respondents had no defence
to the action of infringement founded upon this Trade Mark other than
that they are protected by the provisions of Section 44. But he has put
forward an interpretation of that section with which we find ourselves
quite unable to agree.
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It was argued that upon a proper construction of Section 44 the
test that was required to be applied was subjective and not objective,
in other words that if the Respondents were bona fide, by which was
presumably meant not fraudulent, in using the words * Vapour Rub,”
such use could not be made the foundation of an infringement action.
It would follow froimn this argument that if the Respondents were advised
and bona fide believed that by the use of the words * Vapour Rub”’ they
were not infringing the rights of the Appellants, then in law they would
not be infringing those rights. If any authority were needed to show that
this is not what Section 44 enacts we would refer to a passage in the judg-
ment of Farwell, J., in Harris v. Harris, 51 R.P.C. at page 109. ¢TI agree
with the argument that has been addressed to me on behalf of the plaintiffs
to this extent that by using the words ‘bona fide’ in that section —
reference was being made to Section 44 of the English Act—** it was not
intended that the use should merely not be fraudulent, or deliberate with
an intention to deceive, or anything of that kind, by the person whose
name is being used. If in fact the use of the word leads to the result
that that person’s goods are being passed off as the goods of another,
although that may not have been the intention of the person so using the
name, and although he may have a perfectly honest reason for using it,
yet if in fact the use.of the name which the defendanv makes is such that 1t
leads, or must lead, to a misrepresentation that the goods of the defendant
are the goods of the plaintiff, then in my judgment the defendant is not
entitled to use his name, although it is his own name and although he has
not, and may never have had any fraudulent intention.” Section 44 is
clearly declaratory of the common law.

In the Gramophone Coy’s application (1910), 2 C.D., at page 436,
Parker, J. put the idea underlying the section very succinetly when he said :
“If Section 44 were relied on as a defence, the question would at once
arise whether the use of a word known to be on the register as a trade mark
could be bona fide within the meaning of the section.”

In his judgment the learned Judge said : * As a result of my decision
with regard to the word ¢ VapoRub ® as a trade mark it becomes unnecessary
to consider what would have been the position on this part of the
Plaintiff’s claim if T had taken an opposite view and held that the word
¢ VapoRub ’ was registrable under subsection (5) of Section 8 as being a
word that had acquired distinctiveness. I say this because, if T had so

‘held, the defendants, in my opinion, would have been entitled to the

protection of Section 44 of the Trade Marks Law.”

We are unable to agree with this conclusion. We think that with
the knowledge that ¢ VapoRub” was on the Register the use of the
words ‘“ Vapour Rub "’ by the Respondents could not be said to be bona
fide within the meaning of Section 44.

We shall now consider whether the Respondents have infringed
Trade Mark 1852 so far as the word ¢ VapoRub? is concerned.
“ VapoRub ”’ is in our view a substantial and material part of Trade
Mark 1852 used in conneection with the Appellants’ product which has
acquired in the market of Jamaica a name derived from that part of their
Trade Mark : and the Respondents could use it only if they had taken
‘“ such precautions as to avoid the reasonable probability of error and
deception,” the onus being on them to show that ‘ purchasers of the
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goods will not be deceived?”  There is ample authority for this and we
would refer only to Ory Fwing vs. Johnston, 13 Ch. 424, from which we
have quoted (supra), to Ford v. Foster, T Ch. 611, in which James, L.J.,
said @ “The Plaintift makes this prime fecie case—that he has a plain
{rade mark, @ material and substantial part of which has been taken by the
defendants. Then the onus is, under these civeumstances, east npon the
defendants to relieve themselves from that prime facic liability,” and to
Singer Machine Mannfacturers v. Wilson, 3 A.C. 376, in which Lord O’1Iagan
said ¢ “TIf one man will use & name the use of which has been validly
appropriated by another, he oughts to use it under such circumstiances and
with such suflicient pm('.mll(ms that the reasonable probability of error
should be avoided . . . The Respondents made no attempt to discharge
thiss onus that was cast on thent. It would appear that they relied, not on
evidenee, but merely on the argument that the use of the word ¢ Kusott ”
in connection with the words Vapour Rub” avoided the reasonable
probability ol crror. 'The Judge has in effect so found when he said:

“it scems to me that the words ¢ Vieks® and ¢ Karsote ’ respectively
distinguish the goods of one from the other.” With all respect to the
learned Judge, we are unable to accept his view. DBefore we aceepted that
view we should require the clearest evidence, adduced by the Respondents,
that in point of fact the public of Jamaica including the less edueated and
the uneducated members of the publie, are not and would not be likely
to be deceived into thinking that ‘“ Karsote Vapour Rub *’ is of different
mamifacture from the “ VapoRub’ manufactured and sold by the
Appellants uninterruptedly since 1924. No such evidence was called by
them.  On the contrary tlieir prineipal witness de Cordova, the Managing
Director of the Company which distributes ¢ Karsote Vapour Rub,” and
one of the defendants to the aection, admitted that * a number of
similaritics appeared between ¢ Vieks’ and ¢ Karsote’ on the cartons.”’
Were these similarities calculated to avoid the reasonable probability of
error or of deception 2 Obviously not, they were calculated to mislead.
We have already referred to the almost negligible evidence given on this
point by witnesses ecalled by the Appellants. There was practically
nothing in their evidence on which the Respondents could rely.

We now turn to examine the argument of Counsel for the Respondents
which he claimed to be conclusive of the ease against the Appellants. He
submitted (1) that “ VapoRub '’ or ¢ Vapour Rub’ is a generic term ;
(2) that it was used by the Appellants themselves as a generic term;
(3) that it was not used by the Appellants to indicate origin; (4) that,
as the Judge had found, * the Appellants had enjoyed a virtual monopoly
in Jamaica in the sale of their vaporising ointments ”” ; and (5) that by
reason of these facts and on the authority of Shredded Wheat cases reported
in 55 and 57 R.P.C. the action of the Appellants was properly dismissed.

We have already indicated our views in regard to (1). * VapoRub,”’
as the evidence established, never had a generic significance in Jamaica.
It has always been used by the public and the trade as being synonymous
with ¢ Vicks VapoRub ”’ salve and not as the secientific or technical name
of a particular class of medicament.

The contention that the Appellants themselves had used the word
“ VapoRub ”’ generically is not in our opinion justified. It is true that
on their folders and in advertisements reference is made in the course of
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instructions for use and of ‘‘ commercial puffing ”’ to Vicks VapoRub as
* VapoRub,”” but it does not follow from the mere fact that the Appellants
referred to their product by a part of the Trade Mark 1852 with which
their product had become completely identified, that they were using it as
a generic term.

In regard to (3) and (4) what the learned Judge no doubt meant was
that the Appellants alone sold medical preparations which were labelled
“ VapoRub.” That is true. They successfully objected on three previous
occasions, as they are objecting now, to the use by any other trader of a
word in which they claim validly to have property: and when they
marked their cartons ¢ Vicks VapoRub ”’ specifying that it was a registered
Trade Mark and in addition, as Counsel for the Respondents has pointed
out, referred to it shortly as * VapoRub,”’ the name by which their product
was knowu, they were indicating as clearly as they could that by
“ VapoRub ”’ was meant ¢ Vicks VapoRub,”’ their product and the product
of no other. How can it be said that it was used in any other sense ¢

The facts in the present case are distinguishable from the facts in the
Shredded Wheat cases. Shredded Wheat which began by being the name of
a patented article are ordinary English words and are * descriptive of the
substance which was being sold to the public.”” The word * VapoRub,”
on the other hand, while it indicates the way in which the preparation of
the Appellants acts as a cure and is in that sense descriptive, does not
describe the substance of the preparation as ¢ Shredded Wheat ” describes

‘wheat that is shredded and *‘ Flaked Oatmeal ”” describes oatmeal in

flakes. In Jamaica, unlike England, it is not the generic term of a thing,
nor does it describe the substance of which that thing is composed. It is
hardly necessary to repeat that it means, as it has consistently meant,
and the Respondents cannot escape from this finding of fact, only one
thing—the salve or ointment manufactured by the Appellants. We fail
to see, as Counsel for the Respondents claimed, that the Shredded Wheat
cases are conclusive of the right of the Respondents to use the words
“ Vapour Rub ” in connection with a medicinal ointment sold in Jamaica.

We have had a helpful review of various cases by Counsel for the
Appellants as well as Counsel for the Respondents and we would express
our appreciation to both of them for the full arguments that they addressed
to us.

For the reasons we have given we allow the appeal and direct that
Judgment be entered in favour of the Appellants in terms of (1) and (4) of
their prayer.

The order of the trial Judge expunging Trade Mark 3707 from the
Register of Trade Marks is rescinded, the order he made relative to Trade
Mark 1852 will stand and the Respondents will pay the Appellants their
taxed costs both in this Court and the Court below. The Appellants
in (2) of their prayer claimed ‘ an account of the profits made by the
defendants in selling or disposing of any medicated or pharmaceutical
preparations not of the plaintiffs’ manufacture under the words ¢ Vapour
Rub ’ ”? and in (3) of their prayer * damages.” It will be necessary for the
Appellants to make their choice of either an account and payment to them
of the vprofits which the Respondents have gained by their wrongful
conduct, namely infringement and passing-off, which we are satisfied have
been established, or an enquiry as to, and payment of, the damages
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oceasioned to the Appellanis by reason of such conduet,  After the I the

Appellants have made their choiee and in the absence of any agreement A(;)'[’)’("’[’[%r
heing reached between the Appellants and the Respondents as to the ©y0 =
amount of either, the case will be listed for final disposal before a Judge. -
. No. 9.
II. 1I. HHEARNE, 1}‘(':]'\“"1& {or
. . Judgment,
Chief Justice.  jog
J. E. D. CARBERRY, Juwuaw

) 1918,
Puisne Judge.  continued.

C. M. MACGREGOR,
10 Puisne Judge.

No. 26. No. 26.

Entry of
ENTRY OF JUDGMENT. Judgment,

Suit I8. No. 8 of 1944.  12¢4
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA. Loy
Between VICK CIEMICAL COMPANY - - - Plaintiffs
and '

CECIL pE CORDOVA
G. J. pE CORDOVA
CECIL pE CORDOVA & CO. L'TD. - - Defendants.

- 90 Suit E. No. 44 of 1945.

IN THE SUPREMIE COURT OF JUDICATURE OF JAMAICA.
In the High Court
In Lquity.

IN THE MATTER of an Application by Cecit de Cornpova & Co.
LTD. :
and

IN THE MATTER of the Registered Trade Marks Nos. 1852
and 3707 of Vick Chemical Company

and
30 IN THE MATTER of the Trade Marks Law (Cap. 272).

PURSUANT to the Order of the Court of Appeal made on Monday

the 12th day of January 1948 whereby it was ordered upon the Plaintiff’s
appeal from the judgment of the Honourable Mr. Justice Savary dated
the 14th day of I'ebruary 1947 that the said appeal be allowed and that the
said Judgment of the Honourable Mr. Justice Savary dated the 14th day

of I'cbruary 1947 be set aside save as to the order of the Trial Judge
relative to Trade Mark No. 1852 which will stand AND PURSUANT

to the Order of this Honourable Court made on Wednesday the 10th day

of March 1948 hercin IT IS THIS DAY ADJUDGED that the Judgment

40 of the Honourable Mr. Justice Savary dated the 14th day of February
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1947 be and the same is hereby set aside save as to the order of the Trial
Judge relative to Trade Mark No. 1852 which will stand and that the order
of the Trial Judge that Trade Mark No. 3707 be expunged from the Register
of Trade Marks be rescinded AND IT IS FURTHER ADJUDGED

as follows :—

(1) That the Defendants, their servants and agents be per-
petually restrained from selling, offering for sale, or disposing of any
medicated or pharmaceutical product not of the Plaintiff’s manu-
facture bearing the words * Vapour Rub” or any other words
colourably resembling the Plaintiff’s registered Trade Marks 10
Nos. 1852 or 3707 and from doing any act or thing intended to
pass off or to enable others to pass off such goods as or for the
goods of the Plaintiff.

(2) That the Defendants do pay to the Plaintiff the sum of
£67 4s. 3d. in respect of the profits made by the Defendants in
selling or disposing of any medicated or pharmaceutical preparations
not of the Plaintiff’s manufacture under the words * Vapour Rub.”

(3) That the Defendants do deliver up to the Plaintiff upon
oath all medicated or pharmaceutical products not of the Plaintiff’s
manufacture in their possession or under their control marked 20
with or bearing the words ‘ Vapour Rub ” -and all advertising
blocks in their possession or under their control bearing the words
“ Vapour Rub ” for deletion or cancellation of the said words or
for destruction.

(4) That the Defendants do pay to the Plaintiff the taxed
costs of the Plaintiff of the Trial of the above Suit and the hearing
of the above Motion in the High Court and in the Court of Appeal.

LIVINGSTON, ALEXANDER & LEVY,
Plaintiff’s Solicitors.

Entered by LIVINGSTON, ALEXANDER & LEVY, of 20 Duke Street, Kingston, 30
Solicitors for and on behalf of the above-named Plaintiff.
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No. 27. Inthe
REASONS for Judgment of Court of Appeal granting Leave to Appeal to His Majesty AS;;::,:K,%,
in Council. e . X Jamnica,

sSuit 19, No. § of 1941, o
IN THE SUPREME COURT OF JUDICATURL OF JAMAICA. R(_‘;\::('”i'm
Between VICK CIHEMICAL COMPANY - - - PlaintifTs Fudgment

on

and Petitions

for Leave

CICIL i CORDOVA to Appeal,

G. J. p1z CORDOVA agh April

10 CRECIL pi CORDOVA & CO. LTD. - - Defendants, 1918

Suit 8. No. 44 of 1945,
IN THE SUPREME COURT OF JUDICATURI OI' JAMAICA.
In the lligh Court
Tn Kquity.

IN TS MATTER of an Application by CeciL de Corpova & Co.
LD,
and

IN TIHIE MATTER of the Registerecd Trade Marks Nos. 1852
and 3707 of Vick Chemical Company

20 and
IN THE MATTER of the Trade Marks Law (Cap. 272).

N. W. Manley K.C. instructed by Aston Levy for Vick Chemical Co.
Sir Lennox O’Reilly K.C.
V. D. Ivelyn with him instructed by C. Hart for Cecil de Cordova et al.

The Judgment of the Court (Savary J. (President), Carberry and
MacGregor, JJ.) was dclivered by Mr. Justice MacGregor on-the 9th day of
April, 1948. :

These are applications by the Defendants for leave to appeal to the
Privy Council (A) from the order of the Court of Appeal ordering in the
30 action that judgment be entered for the Plaintiffs for an injunction, for
an account of profits, and for- delivery up to the Plaintiffs of medicated
products in the Defendants’ possession bearing the words “ Vapour Rub ”’
on the labels; and (B) from an order on the Defendants’ motion refusing

to expunge Trade Mark No. 3707 from the register of Trade Marks.

To succeed, the applicants must bring themselves within the terms
of Rule 2 of the Rules made by Order in Council dated 15th February
1909 which reads as follows :(—

Subject to the provisions of these Rules, an Appeal shall lie—

(A) as of right, from any final judgment of the Court, where
40 the matter in dispute on the Appeal amounts to or is of the value of
£300 sterling or upwards, or where the Appeal involves, directly
or indirectly, some claim or question to or respecting property
or some civil right amounting to or of the value of £300 sterling
or upwards ; and

42555



Inthe
Court of ~
Appeal for

Jamaica.

No. 27.
Reasons for
Judgment
on
Petitions
for Leave
to Appeal,
9th April
1948,
continued.

98

(B) at the discretion of the Court, from any other judgment
of the Court, whether final or interlocutory if, in the opinion of
the Court, the question involved in the Appeal is one which, by
reason of its great general or public importance or otherwise, ought
to be submitted to His Majesty in Council for decision.

The applicants submit that they are entitled to leave, as of right, as
(1) the matter in dispute in the appeal amounts to the value of £300 or
upwards and (2) the appeal involves directly or indirectly some claim
respecting property amounting to £300, and as a matter of grace as
(3) questions are involved in the appeal of great general or publiciimportance
or (4) as being otherwise fit to be submitted to His Majesty in Privy Council.

The affidavit filed for the applicant discloses that the trading profits
of the Defendants amounted to £67 4s. 3d. and judgment has been entered
for the Plaintiffs for that amount. In addition the Defendants have to
hand over to the Plaintiffs, under the terms of the order of the Court
of Appeal, goods in their possession to the value of £22 19s. 10d. The
amount directly in dispute is therefore £90 4s. 1d. But the affidavit
also discloses that the Defendants have sold to retailers throughout
Jamaica, and that these retailers still have in their possession, unsold, over
one thousand dozen jars of Karsote Vapour Rub, the wholesale value of which

_is about £400, and the retail value about £590. It is submitted that as a

result of the order of the Court which has in effect pronounced these goods
to be spurious by a judgment in rem, these traders cannot now sell Karsote
Vapour Rub and it would appear to be clear that the Defendants will be
liable to refund them the purchase price of the goods, an amount of about
£400 as the Defendants will have no ground on which to resist these claims.
Can it in these circumstances, therefore, be said either (1) that the matter
in dispute in the appeal amounts to the value of £300 or (2) that the appeal
involves, directly or indirectly a claim respecting property amounting
to £300 sterling or upwards ? o

In assessing the amount in dispute in the Appeal the Defendants asked
the Court to take into account the value of Trade Mark No. 3707 to place
some value on the property right to this Trade Mark and to add that
value to the figure of £90 4s. 1d. But the property in the Trade Mark
is the Plaintiffs’, and the Defendants have heretofore contended that the

- words Vapour Rub were generic and incapable of being registered as a

Trade Mark and although the property in the Trade Mark may be of great
value to the Plaintiffs, it can be of no value to the Defendants.

In Allan v. Pratt 13 A.C. at p. 781 the Earl of Selbourne said this :—

“The proper measure of value for determining the question
of the right of appeal is, in their judgment, the amount which has
been recovered by the plaintiff in the action and against which the
appeal could be brought. Their lordships, even if they were not
bound by it, would agree in principle with the rule laid down in
the judgment of this tribunal delivered by Lord Chelmsford in the
case of MacFarlane v. Leclaire, 15, Moore, P.C.C. 181, that is,
that the judgment is to be looked at as it affects the interests of
the party who is prejudiced by it, and who seeks to relieve himself
from it by appeal.” ‘
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disclosed in the affidavit filed in support of the motion from which the
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Jourt could assess the value to the Defendants of the property in the Trade  Jathe
Marks. In The Coco-Cola Co. v. The Pepsi-Cola Co., 3 J.1i. 1L 250, it was ‘(j“”_”[“f
held by this Courl that the right of appeal is limited to cases when it is ",1(’,1,','”(:,.({;"
shown that the value of the richt involved is ascertainable and has been B
ascertained to be of the value of £300 and upwards. The Defendants  No. 27,
have therefore failed to show that the amount in dispute in the Appeal Beasons for

amounts to the value of £300 sterling and upwards. ;)’l‘:"‘*’““’“*‘

I was submitted for the Plaintiffs that the question of any possible Uetitions
liability of the Defendants Lo merchants who still ave in possession of stocks [or heave
10 of Karsote Vapour Rub should not be taken into account when assessing to Appeal,
‘ .o i ' . ¢ T 5 9th April
the value ol the judgment against the Defendants and that if 16 is to be jo1s
taken into account then the only possible value could be the cost of continned.
supplying new labels (o the goods, labels omitting the words ¢ Vapour
Rub.”  We cannot believe that this was intended as a serious argument.
[las Plaintifls’ counsel considered what is likely to be the reaction of
holders of stock of IKarsote Vapour Rub to an attempt to label with another
name a product which they bought as Karsote Vapour Rub and which
has been on sale in this Island for some time and has been widely advertised
under its present name ¢ It appears to us, that the Defendants would be
20 liable to the various retailers to refund them the purchase price of the jars
of Vapour Rub sold to them, and will then under the order of the Court
have to surrender to the Plaintiff's these jars so reeeived by them from the
retailers.  In owr opinion, therefore, the Appeal involves indirectly a
claim respecting property amounting to £300 sterling and upwards and
the Defendants are entitled as of right to petition His Majesty in Council.

This disposes of the application, but as considerable argument took
place on the question whether in any event this Court should have granted
leave to appeal under Rule 2 (b) on the ground that the question involved

. in the Appeal is one which by reason of its great general importance or

.30 otherwise, ought to be submitted to His Majesty in Council for decision,
we think we should express our view of the matter. The prineiples which
should guide the Court have been set out in a number of cases the latest
of whieh is Khan Chinna v. Markanda Iothan and Another (1921), W.N. 353.
Lord Buckmaster delivering the judgment of the Board said :—

“ It was not cnough that a difficult question of law arose, it
must be an important question of law. Further, the question must
be one not merely affecting the rights of the particular litigants,
but one the decision of which would guide and bind others in their
commercial and domestic relations.”

40 In Prince v. Gagnon, 8 A.C. at p. 103, Lord Fitzgerald said :—
“There is no grave question of law or of public interest
involved in its decision that carries with it any after-consequences,
nor is it clear that beyond the litigants there are any parties
mterested in it.”’

In the Sun Fire Office v. Hart and Others, 14 A.C. at p. 105, Lord
Watson said :—
‘“ Seeing that this Appeal was brought by special leave, being
below the appealable value, on the ground that its decision was of
general importanee to Insurance Offices.”
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The facts given in evidence disclose that the Plaintiffs have registered
Trade Mark ¢ Vicks VapoRub ”” in 69 or 70 countries of the World, and
Trade Mark ‘ VapoRub’ in 50 countries, 20 of them being Engh’sh
speaking. The position in England is peculiar, as after the registration
of VapoRub in England the Plaintiffs did not seek to enforce their rights
to the Trade Mark and Vapour Rub has become the generic name of the
particular type of medicated ointment. There are now 18 manufacturers
in England, of which the Defendants’ principals are one, each manufacturing
his particular brand of Vapour Rub. And since 1929, a formula for Vapour
Rub, and a description of its qualities have appeared in the Pharmaceutical
Formule and Codex.

It seems clear to us, in the words of Lord Fitzgerald, that, ‘“ beyond
the litigants there are parties interested in >’ the decision, and in the words
of Lord Buckmaster that the question is one * not merely affecting the
rights of the particular litigants,” but is also one ‘ the decision of which
will guide and direct others in their commercial and domestic relations.”

“ Vapour Rub ” is registered in Canada, New Zealand, South Africa,
Trinidad and Barbados, all of which countries probably have Trade Mark
legislation similar to the legislation in Jamaica. As Lord Atkin said in the
Shredded Wheat Co. Ltd. v. Kellogg Co. of Great Britain Ltd., 57 R.P.C.
at p. 149 :—

“TIt is of the highest importance that in such an important
branch of commercial law as that relating to trade marks . there
should be uniformity as far as possible in all countries administering
the same system of law.”

Our view is that the applicants would have been entitled to an order
granting leave to appeal under Rule 2 (b) also.

The Defendants consent to an order that they provide security to the
satisfaction of the Court in the sum of £500 in respect of each Appeal,
and that security be entered into within three months from this date.

This Court being of opinion that 1t would be for the convenience of
the Lords of the Judicial Committee and all parties concerned directs
that the Appeals shall be consolidated and grants leave to appeal by a
single order.

The costs of this application will be costs in the cause.
W. SAVARY, J.

J. E. D. CARBERRY. J.
C. M. MACGRYEGOR, J.
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No. 28.
ORDER granting Leave to Appeal to His Majesty in Council.
Suil, 19, No. 8 of 1941,
IN TIHEE SUPREME COURT OF JUDICATURIL OIF JAMAICA.
Between VICIK CIHHEMICAL COMPANY - - - Plaintiffs
and

CECTI i CORDOVA
G. J. v CORDOVA
CECIL pe CORDOVA & CO. L'TD. - - Defendants.

Suit 8. No. 41 of 1945,
IN TIHIE SUPREME COURT OF JUDICATURIE OIY JAMAICA.

In the High Court
In Kquity.

IN TIHE MATTER of an Application by CrciL de Corpova & Co.
L.
and

IN TIIE MATTISR of the Registered Trade Marks Nos. 1852
and 3707 of Vick Chemical Company

and
IN TIIE MATTER of the Trade Marks Law (Cap. 272).

The 11th and 12th days of March and the 9th day of April 1948,

UPON motion by Sir Lennox O’Reilly K.C. of Counsel on behalf of
the Defendants and UPON HEARING Mr. N. W. Manley K.C. of Counsel
for the Plaintiff and UPON READING the petitions by the Defendants
for leave to appeal to Iis Majesty in Privy Council both dated the
2nd day of Ifebruary 1948 and UPON REFERRING to the records and
proceedings herein and it appearing to this Court that the matter in
dispute on the appeals hercin involves indirectly a claim respecting
property amounting to Three Hundred Pounds sterling and upwards
IT IS HEREBY ORDERED :—

(1) That leave is hereby granted to the Defendants to appeal
to His Majesty in Council from the Judgment and Order of this
Honourable Court in favour of the Plaintiffs dated the 12th day of
January 1948.

(2) That the Defendants do within a period of three months
from the date of this order enter into good and sufficient security
to the satisfaction of this Court for the due prosecution of the
appeals and the payment of all such costs as may become payable
to the Plaintiff in the event of the Defendants not obtaining an
order granting them final leave to appeal or of the appeals being
dismissed for non-prosecution or of His Majesty in Council ordering
the Defendants to pay the Plaintiff’s costs of the appeals Whlch
said security is, by and with the consent of the parties hereto, fixed
at the sum of 141vc Hundred Pounds in respect of each appeal.

(3) That for the convenience of the Lords of the Judicial
Committee and of all parties concerned the appeals herein shall be
consolidated and that the Defendants shall pass a single Order.
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(4) That the costs of and incident to this application be costs
in the cause.
By the Court.

(Seal) TREVOR L. LYONS,
‘ Registrar.

Entered by ALBERGA & HART of No. 119 Tower Street, Kingston,
Solicitors for and on behalf of the above-named Defendants.

No. 29.
ORDER granting Final Leave to Appeal to His Majesty in His Privy Couneil.
' Suit B. No. 8 of 1944. 10
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA.
Between VICK CHEMICAL COMPANY - - - Plaintiffs
and

CECIL pE CORDOVA
G. J. b CORDOVA
CECIL pE CORDOVA & CO. LTD. - - Defendants.

Suit E. No. 44 of 1945.

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA.
In the High Court

In Equity. : 20
IN THE MATTER of an Application by CrcrL de CorpovA & Co.
Lrp.
and

IN THE MATTER of the Registered Trade Marks Nos. 1852
and 3707 of Vick Chemical Company _
and
IN THE MATTER of the Trade Marks Law (Cap. 272).

The 5th day of July 1948.

UPON motion by Mr. V. Dudley Evelyn of Counsel on behalf of the
Defendants and Mr. N. W. Manley K.C. of Counsel for the Plaintiff not 30
opposing and UPON READING the Notice of Motion dated the 15th day
of June 1948, the Affidavit of Clinton Hart sworn to the 15th day of June
1948, the Cermﬁcate of the Registrar of the Supreme Court dated the

‘15th day of June 1948 IT IS HEREBY ORDERED :

That final leave be and the same is hereby granted to the
Defendants to appeal to His Majesty in his Privy Council againgt
the Judgment of the Court of Appeal dated the 12th day of
January 1948.

: By the Court.

(Seal) TREVOR L. LYONS, 40
Registrar.

Entered by ALBERGA & HART of 119 Tower Street, Kingston, Solicitors
for and on behalf of the above-named Defendants
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PART 1I
EXHIBITS.

EXHIBIT “ A’ (Correspondenco).
No. 1.

LETTER from Livingston & Alexander (Solicitors for the Plaintilfs) to IMessrs. Cecil
do Cordova & Co., dated 8th June 1943.

Dear Sir,

It has come {o the knowledge of our Clients, Viek Chemiecal
Company, of the United States of America, that you are distributing in
Jamaica an outtment under the name of KARSOTE VAPOUR RUDB,
manufactured by Messrs. Griffiths Hughes ILtd. of Great Britain, and
imported by yow.

It must be well known to you that the word VAPORUB is, and has
been for many years, one of the principal Trade Marks of the Viek Chemical
Company, used throughout most of the world, including this Island, upon
or in connection with a salve or ointment.

Our Clients are entitled {o the exclusive right to the use of the word
VAPORUDB as a Trade Mark, acquired by many years sole and extensive
use thereof in Jamaica, and in addition are Registered Proprictors of Trade
Mark Registrations under the Trade Marks Law in Jamaica one of which
embodies the chief features of the carton in which the goods are sold and
which includes the word VAPORUB and the other of which is the
registration of the word VAPORUB itself.

In dealing with the product above mentioned, KARSOTE VAPOUR
RUDB, you are accordingly infringing our Client’s Trade Mark rights.

We are instructed to call upon you to cease immediately the sale or

distribution of Karsote Vapour Rub, to withdraw immediately all packages.

of the product and all printed matter bearing the words Vapour Rub from
all Chemists and other parties to whom such matter may have been
distributed, and to destroy or make such disposal otherwise as shall be
satisfactory to our Clients of such packages and printed matter in existence
in Jamaica, and to give an undertaking that you will not in the future
import, sell, or distribute or otherwise deal in any medicinal produet in
connection with which there are used the words Vapour Rub or any other
words confusingly similar to our Clients’ Trade Mark VapoRub.

Failing compliance with these requirements promptly we are instructed
to institute proceedings against you and those parties receiving the product
through you to protect our Client’s rights. We trust you will see fit to
malke this action unnecessary.

Yours faithfully,
LIVINGSTON & ALEXANDER.
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No. 2.

LETTER from Alberga & Hart (Defendants’ Solicitors) to Livingston & Alexander
(Plaintiffs’ Solicitors), dated 20th July 1943.

Dear Sirs,

Messrs. Cecil de Cordova & Co. have handed us your letter to them

of 8th ultimo, written on behalf of the Vick Chemical Company, with
instructions to reply thereto.

We note that your clients are the Registered Proprietors of a Trade
Mark which includes the word ‘‘ VAPORUB ” but would point out that
the goods imported by our clients and complained of by you are described
as being a vapour rub, which words are merely the ordinary, normal and
bona fide manner of describing the character, quality and method of use
of the ointment.

We would further point out that the vapour rub manufactured by
Messrs. Griffith Hughes Ltd. of Great Britain is not the only vapour rub,
described as such, which is on sale in Jamaica apart from the ointment
manufactured by your clients.

Our clients therefore cannot agree that your demand is reasonable
and decline to comply therewith. :
Yours faithfully,

ALBERGA & HART.

No. 3.

LETTER from Livingston & Alexander (Plaintiffs’ Solicitors) to Alberga & Hart (Defendants’
Solicitors), dated 21st February 1944.

Dear Sirs,
Re Vick Chemical Company, Trade Mark VapoRub
infringement by Cecil de Cordova & Co. and Cecil
de Cordova & Co. Ltd.

We duly received your letter .of the 20th July 1943 contents of
which we communicated to our clients the Vick Chemical Company.

We observe in to-day’s issue of the Daily Gleaner newspaper the
advertisement of an antiseptic ointment for the treatment of colds adver-
tising such product under the name of KARSOTE VAPOUR RUB,
which product your clients are selling in Jamaica and we assume that your
clients are also responsible for this advertisement, which is further evidence
of your clients infringing aets.

Despite the terms of your letter above-mentioned we write to afford
your clients a final opportunity of discontinuing their infringing acts of
our client’s trade mark “ VAPORUB ” which has been registered in
Jamaica since June 14th 1924, We must ask you to notify us by the end
of this week whether your clients are willing to alter their decision and
enter into a satisfactory arrangement involving a suitable undertaking
to desist from their infringing acts which if they are willing to do we are
authorised to say that our clients will waive their claim to damages for
past infringements in consideration of an adjustment of the matter without
the necessity of recourse to litigation. In event of their failing to make
such an arrangement we will without delay carry out our instructions and
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file action immediately thereafter for an injunction and damages resulting
from your clients infringing acls.  Iindly let us hear from you by the
26th instant. '

Sinee our exchange of letters on this matter your elients have been
incorporated and become a Limited Liability Company.  We assunie
that you represent this Company also and in event of proceedings being
necessary we write (o ask whether you are authorised to aceept service on
behall of Cecil de Cordova & Company and Cecil de Cordova & Company
Ltd. and if you will undertake fo aceept service on hehalt of the firm and
the company and to enter appearance in due course to the action,

Yours faithlully,
LIVINGSTON & ALEXANDER.

No. 4.

LETTER from Livingston, Alexander & Levy (Plaintiffs’ Solicitors) to Alberga & Hart
' (Decfendants’ Solicitors), dated 16th May 1946.
Dear Sirs,

Re Viek Chemieal Company vs. Cecil de Cordova et al
and associated Motion.

In continuation of our letter to you of May 7th and with reference
to interview with Mr. Justice Savary yesterday, 15th inst., our under-
standing of the matter is that it was accepted that the action and motion
would he heard together and there would be no severance of the two.

At the eonchision of the proceedings there would, of course, be
judgments on cach.

That being so the proceedings would be shortened if the Plaintiff
did not file aflidavits in answer to the motion as in any case viva voce
evidence will be given at the hearing. To avoid any doubt or dispute
we ask that you confirm immediately that no point will be made of the
fact that the Plaintifl has not liled afidavits in answer to the motion and
that all the oral evidence at the hearing will De treated as evidence on the
motion as well as on the action. In effect we think this follows from the
view that the motion is treated as if it was a counter-claim.

We also suggest that in due course we prepare and exchange a list
of documents to be used at the trial on the footing that all the listed
documents are the documents that would be disclosed and made available
if a formal affidavit of documents was prepared. When this is done there
could be an agreement as to the documents in the lists to be incorporated
in the Judge’s bundle of copies on the usual basis, i.e., that they exist
and are copies of what they purport to be copies of and are to be treated
as being in evidenee by consent saving all proper grounds of objection
to their reception in ecvidence that depend upon their materiality or
relevancy to the issues in the case.

This will save an enormous amount of time and we should be ready
with such a list by about the 29th inst. and should be glad if you wonld
confirm that you would then be prepared to effect the exchange.

Yours faithfully,

LIVINGSTON, ALEXANDER & LEVY.
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In the No. 5.

S )
C%ﬁ;i%; LETTER from Alberga & Hart (Defendants’ Solicitors) to Livingston, Alexander & Levy

(Plaintiffs’ Solicitors), dated 29th May 1946.

Jawmaica.

Ezhibits. Dear Sirs,
Bebibn A Viek Chemical Co. vs. Cecil de Cordova et al.

xnio1 .
Corres- In reply to your letter of 16th instant, we confirm that no point

pondence.  will be made of the fact that the Plaintiff has not filed any Affidavits in
No.5.  answer to the Motion on the ground that the Motion is being treated as

Letter from .. . {
Alberga if it were a counter-claim.

& Hart We also confirm that we will prepare and exchange lists of the 19

ff;ﬁi:?' documents to be used at the trial on the basis suggested by you.

Solicitors)

to Yours faithfully,
to
ngson ALBERGA & HART.

Alexander
& Levy
(Plaintiffs’

Solicitors), EXHIBIT “K.”
29th May .
1946. PLAINTIFFS® RECORDS of advertising and sales campaigns and of quantities of sales

in Jamaica.

Exhibit K. .
Plaintifis’ JAMAICA

records of 1923-24.
i aale ¢ NEWSPAPER ADVERTISING :

ampaigns Kingston—(Series 24-10).

campaig 20
and of Gleaner.

uantities
ﬁf salesin FORM LETTERS :

Jamaica. ' 300 individual testimonial.

DISTRIBUTION OF COUPONS & FOLDERS : :
House to house in Kingston and Lower Andrews. No definite
information as to distribution in interior points.

DEALER ADVERTISING :
Total Selling Costs .. .. .. .. . .. $169.62
Total Sales .. .. .. .. .. .. .. 806.40
% of 8.C. to Sales . .. .. .. . 21%, 30
1924-25.
NEWSPAPER ADVERTISING : :
Kingston—(Series 25-104)
Kingston Gleaner
Kingston Jamaica Times

ForM LETTERS :
139 Doctors testimonial (free jar)

DEALER ADVERTISING :
39 Demonstration Counter-Stands and 40 samples each to dealers
26 missionary packages
Total Selling Costs .. .. .. .. $395.25
Total sales .. .. . .. .. 2352.00
% of 8.C. to Sales o, .. .. .. 16.8 9%,
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JAMAICA I the
. Supirente
1925-1926 Court of
NEWSPAPER ADVERLISING : Jamaiea,
Kingston— R
leaner—Special U.S.A. Series 26-10A Exhibits.
e __Qapripe 20 Oy -
'I‘[(I.l](l Series 26-3, 26-10 : Exhibit K.
.Lnnos. o _ Plaintify’
Catholic Opinion—=Series 26-7D records of
advertising
ADVERTISING MATLRIAL @ and sales
20 new counter-stands campaigns
23 missionary packages and of
Total selling cost, .. .. .. .. 8 746.60 gt‘,"’“‘l“t"‘“
1Y
Total sales . .. .. . .. 3897.60 melll::l”l
% 0[ S O 1)0 St l](’S .. .. .. . 9 16 /0 CON“N‘U(({
19261927

NEWSPAPER ADVERTISING :
Kingston—Catholic Opinion—=Series 26~70—=8 half pages.
Gleaner—Series 27-294, 27-230, 26-78B—232"
Herald— ’ ' ’ -——196”
20 Times—
Reminder ads. ran fwo tlmes a week in the Gleanel and once a
week in the ITerald and the Times. The latter are weekly papers.
This accounts for the difference in space.

ADVERTISING MATERIAL DISTRIBUTED :
24 Demonstration counter-stands complete
4,000 Romance of a Remedy booklets

10 Large window displays
24 Small counter stands
50 3/4 Medium signs

30 25 Large signs
50 Sm‘l]] signs
50 Car cm’ds

1 Christmas packages to consul

19 Missionary packages

ForM LETTERS : _ )
112 to individuals requesting testimonials.

Total selling costs .. .. .. .. $804.02
Total sales . .. .. .. .. 5617.20
% of S.C. to sales . .. . 14.319,
40 JAMAICA
1927-1928
NEWSPAPER ADVERTISING : _
City Papers Series Frequency
Kingston  The Gleaner 28-29¢ No. 1 One insertion
The Herald 28-29¢ No. 2 ’
The Times 28-23 Once a week
The Catholic Opinion  28-24 ’
28-20 Once a month

Total : 588 inches. Also 8 half pages used in the Catholic Opinion
50 monthly.



In the
Supreme
Court of

Jamaica.

Exlabits.

Exhibit K.

Plaintiffs’
records of
advertising
and sales
campaigns

" and of

quantitics
of sales In
Jamaica,

continued.

108

SAMPLE AND BOOKLET ADVERTISING :
2,000 Blix and Blee Booklets distributed in Schools, grades 2 and 3.
500 samples.

DEALER & DISLAY ADVERTISING :

2,000 Romance of a Remedy booklets

50 American M. & C. counter-stands
200 car cards
10 large American window displays
8 Demonstrations counter-stand with 40 samples each

10 large signs 10
50 small signs

STORE DEMONSTRATIONS :
4 Days demonstration word in drug stores in Kingston.
(July 1928)

DoCTORS :

146 “ Cold ”’ booklets sent to all doctors throughout J amaica,
with 22 requests for free test jars received so far.

ConNsuLs AND DMISSIONARIES :
1 package to Consul, and 2 packages sent to missionaries.

FoORM LETTERS : 20
58 letters sent to all dealers outlining campaign and enclosing

B. & B. booklet.

Total Selling Costs .. .. .. .. $398.05

Total Sales . .. . .. .. 7056.00

% Selling Cost to S(nles . . .. .. 5.649,
JAMAICA

1928-1929
NEWSPAPER ADVERTISING :

The standard English schedule of 252" run in * The Gleaner,”
a daily of Kingston. Ifor the * Weckly Times,”” the same schedule, 3¢
but on a weekly basis. (See Bahamas for dctaned schedule.) For
the ¢ Catholic Opinion,” a monthly, six insertions of 28-20, 1/2
page, run from November to April. .

SAMPLE & BOOKLET DISTRIBUTIONS :
3,000 N.P.E. h-to-h samples
2,000 “ B & B ”’ booklets
1,000 ¢ 3 Types of Colds ” booklets

DEALER & DISPLAY ADVERTISING :
100 Car cards assorted
6 large Am. window displays complete 40
100 Influenza stickers
50 Am. M & O counter-stands

OUTDOOR ADVERTISING :
200 small salesmen’s signs
8 Large Am. cloth posters
100 Tin salesmen’s signs
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SToRE DEMONSTRATIONS & -

None

Docronrs:

None

PACKAGES TO MISSIONARIES & CONSULS :

1 to consul and 21 {o missionaries

Total Selling Costs .. .. .. .. S .480.61
5 Sales .. .. .. . .. 8798.10
9% S.C. to Sales .. .. .. .. . H.46
JAMAICA
1929-30

NEWSPAPER ADVERTISING :

The standard linglish schedule of 254" was run in the ¢ Gleaner ”
of Kingston, as follows :

Series 29-2 : ¢” double column and 6" triple column ads.
were run once a week for a total of 6 insertions
from Oct. thru Feb.....90"

Series 28-23 : 1" single column was run weekly from Oct. to
March except during those weeks when a series
29-2 was published. Insertions 16..... 64"

Series 20-24 : 2” gingle column ads. were run weekly from
Oct. to Sept. for a total of 50 insertions.....
100” 254"

The Times of Kingston also ran the same schedule but on a
weekly basis and totalling only 216”.

SAMPLE AND BOOKLET DISTRIBUTION :

10,000 NP samples h-to-h (supervised by Mr. R. M. Dunning)
2,000 B/B booklets
6,000 3 types of colds booklets

30 DEALER AND DISPLAY ADVERTISING :

40

200 cach of 3 linglish flu. posters 200 Am. M. & C counter-stands

4,000 flu. folders— [English 200 Influenza stickers
200 English transparencics 200 English transparencies
66,000 paper bags 50 Enamelled door plates

300 Car cards 6 Window displays

50 Dummy cartons

OUTDOOR ADVERTISING :

30 Large cloth signs

30 American road cloth fillers
150 3/4 metal signs
430 Small salesmen’s signs

ForM LETTERS:

Letter to agent about cold-season information
103 letters to dealers about Mr. Dunning’s campaign

FrREE GOODS:

20 packages N.P.E. Vicks sent to consuls and missionaries

Total Selling Costs . .. .. .. $1477.82
» Sales .. . .. . .. 8101.30
% S.C. to sales .. . . .. . 18.24
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CAMPAIGN HISTORY
JAMAICA

1930-31
NEWSPAPER ADVERTISING :

* The Gleaner ” of Kingston ran the standard English schedule
of 250" (see Bahamas for details). ‘ The Times” of Kingston ran
the same schedule but on a weekly basis, dropping the extra insertions

of series 29-24 during the first six months—232".

The following material was shipped to the agents to be used at

their discretion but bearing in mind the recommendations made in 19

our letters of October 30, 1930 and March 10, 1931 :

OUTDOOR ADVERTISING :
250 metal signs
12 large American road cloth signs

DEALER ADVERTISING :
70 dummy cartons—strung
5 American window displays

100 shelf strips
350 car cards

10,000 paper bags

5,000 testimonial folders

400 house-to-house samples

Total selling costs .. - . .. 829747
,, Sales .. .. - .. .. 8101.30
% S.C. to sales .. .. . . ‘e 3.67
CAMPAIGN HISTORY |
JAMAICA
1931-1932

NEWSPAPER ADVERTISING :

20

The standard English schedule of 248" (see Barbados for details) 30

was run in the Gleaner, a daily of Kingston: The Times, a weekly

ran the weekly schedule of 204" (see Bahamas).

DEALER ADVERTISING :
20,000 English bottle wrappers
200 Assorted American car cards
50 Dummy cartons
100 Three-quarter tin signs
48 Rubber cash mats

OUTDOOR ADVERTISING :
20 Cloth road signs
ForM LETTERS :
None.

MISSIONARIES AND CONSULS :
20 Packages (NPE Vicks and samples)

Sales .. . . .. $4,289.36
Selling Costs .. . . .. .. 224.31
9% S.C. to S. .. .. 5.23

(Note.— $4.00 to the pound sterhng)

40
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CAMDPALGN HISTORY In the

Su'pr('nm

1932-33 Court of

JAMAICA ./unuu’\ca.

NEWSPAPER ADVERTISING : Exhibits.

The standard 1nglish schedule for weeklies, totalling 210" (see Exhibit K.
Bahamas (or details) was run in the Times of Kingston totalling 130", Plaintifly

records of
DISPLAY ADVERTISING : :l(lzl’mtismg

. anda sales

16 BEnglish dummy cartons—strung campaigns

200 car earvds, assorted, illustrated and of

10 8 doz. N.P.1.. empty cartons quantities
8 Eng. window displays, tricolor, mounted of sales in

Jamaica,

(The above were distributed to. the most important dealers
to be used in making up window displays)
20,300 English bottle wrappers

continued,

300 sy green cards
GO »,  counter-stands, tricolor, mounted

(Distributed by agent to dealers. The bottle wrappers
to be given in bunches of 100 or more, for use in wrapping
small packages)

20 ForpErs & DBOOKLETS :
2,000 Vick Plan folders—to be given to principal dealers to pass
out to their customers as they see fit
10,000 ¢ Why, When & flow 7 folders
(Given to the dealers in batches, with the understanding
that when these are gone, they can have more)

DmrECT MAIL ADVERTISING :
200 “ Why, When & How »’ folders sent out to better families in
country.
Tor introductory purposes, a sample each of Nose Drops and
30 Cough Drops was included in each package of VapoRub.

MISSIONARIES & CONSULS :

20
Total Sales A - .. .. .. $8079.51
Selling Costs .. .. .. . .. 90.08
% S.C. to S. .. .. - .. 1.119%, -
CAMPAIGN HISTORY
JAMAICA
1933-34

NEWSPAPER ADVERTISING :
40 350" in the Gleaner Series—33-24c¢, 33-21P, 33-24N, 32-24A, 32-24
500" in The Times 32-29
CIRCULARS & BOOKLETS :
25,000 English Vick Plan folders (used by Carlson in Campaign)
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Inthe DEALER AIDS:

%“1” g 28,000 English Vick Plan wrappers (used by Carlson)
Ja";;ic"({ 100 ,, transparencies
' 100 yy  green cards
Ezhibits. 10 ,, window displays tri-coloured
— 15,000 paper bags

prbit. K. 125 Vick Plan window stickers
records of 160 Cough Drop window stickers
advertising . 10 Voratone window displays (complete)
and sales 40 Voratone counter-stands 10
campaigns 200 Assorted car cards
and of 500 5 4
quantities
of salesin SAMPLES :
Jamaica, 4,320 samples of Vatronal in VapoRub stock
continued. 9,992 Vatronal samples packed in bulk

10,500 Cough Drop samples (for Carlson’s campaign—4,000 balance
distributed at tennis matches, market places, movies)

OUTDOOR ADVERTISING :
25 large cloth signs—VapoRub (used by Carlson) :
’ ’ 5y —'“Avoid dosing ”’ 20
’ ’ ,, —* Also fine for headache ”’
” ’ ,, —Catching cold ”
. ’ »y —Coughs and Sore Throats ”’
’ w4 —Vick Plan”’
40 yellow signs for use by Carlson

150 3/4 metal signs (Vick Plan) used by Carlson

5 large cloth signs—Vatronal

5 2-sheet Vatronal folders

ForM LETTERS :
175 letters to doctors 11/2/33—250 Vatronal samples to about 3¢
50 doctors who returned cards.
110 letters to nurses (outside of Kingston) plus small Vatronal
samples.

Qo D Lo Lo

" MISSIONARIES & CONSULS :
20

(Mr. Carlson’s Campaign—11-14-33 to 12-17-33)
FREE GOODS:
1 dozen Vatronal and 24 Vatronal Samples to each of 23 leading
druggists outside of Kingston in anticipation of newspaper
advertising—11-16-33. . 40

DEALER AIDS: ,
Distributed to druggists in Kingston and on trip to small towns,
the following material :
16,200 English Vick Plan wrappers
124 window &tickers
6,900 paper bags
568 assorted car cards
41 counter-stands
19 window displays
127 green cards 50
30 transparencies (200 Vat. samples to Kingston dealers)
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SAMPLING 3 In the
Supreme
By hand : Court of
11,350 Coughdrop samples with Viek Plan folders and Voratone Jamaica,
slips House-to-1Touse.  Kingston 9,600 ; Port Antonio, 500 ; Fehibits
Montego Bay, 1,000 ; Port Maria, 250. e,

4,500 Cough Drop samples to persons in other towns and along the jguinie K.
road Plaintills’
600 Vatronal samples given to persons in and near stores in small records of

towns wdvertising
10 IFor the work in Kingston, Carlson was assisted by 4l
. 5 ﬂ" Cd”]|)dl;_{ll$
_ . 2 young men from Mr. McIntosh’s oflice. and of
By Mail : quantities

Tinvelopes containing 1 Cough Drop, 1 Vatronal and 1 Vick Plap of salesin

folder and 1 Voratone slip to each of the following : Jamaica,

H50 to school teachers outside of Kingston continued.
2,600 to selected voters

1 o()() ’ »  people in Lelephone dnectory
Movies :
500 Cough Drop samples to dealers in Falmouth who own small
20 . movies
' Sales . .. .. .. .. $8602.14
Selling Cost% . - .. - 2201.52
% Selling Costs to Sales . .. . .. 25.6 9,
% Increase over provious year . . - 6.46 9,
] RLH : ki
JAMAICA
CAMPAIGN HISTORY
1934-35

1. NEWSPAPER ADVERTISING :
30 362" in Gleaner Series—33-21P, 32-244, 33-24n, 33-24c, 35-23p,
35-24N
501" in The Times

2. SAMPLE ADVERTISING :
100 combination dealer packages—Each package contained the
following items :
14 Comb. de luxe samples of 3 products
50 Vick Plan Folders
1 % oz. bottle of Vatronal
1 Counter-stand holding

< 40 1 4 oz. empty Vatronal earton
1 1 0z. i ” 2
1 Broadside
) 1 Cirecular
These packages were distributed as follows :
By hand :
47 to dealers in Kingston
By Mail :

53 mailed by agents to dealers outside of Kingston

42555
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1n the 12,200 Cough Drop Samples were handed out with Vick Plan folders
%“ﬁ"‘;"’e at moving picture houses and garden parties in Kingston,
J;n;l;{ and at moving picture houses and to dealers throughout the
' Island.
Exzhibits. 10,000 Vatronal Samples and Cough Drop Samples were mailed from

New York to names in Jamaica’s voting list which had been

Exhibit K. neglected the previous year.

Plaintiffs’
records of 3, QUTDOOR ADVERTISING :
advertising 24 Cloth road signs were placed on prominent corners in ngston

i;g;:i;s 25 VapoRub signs (Duckine) l This material was used on

and of 50 3/4 metal signs VapoRub Mr. Hendry’s trip to

quantities 50 ,, ’ 5 Vatronal | the interior of the Island

of sales in

Jamaica, 4. DEALER ADVERTISING :

continued. 75 Vatronal Window Displays This material was wused in
1,195 Car Cards dressing Dealers’ windows

50 Empty Cartons
15,000 paper bags were given to dealers throughout the Island

50 Dummy Cartons Placed by Mr. Hendry in shops

50 Cough Drop Door plates } throughout Island

300 Cough Drop Window Stickers
2,500 NPE Vorafone inserts

75 shelf strips

50 rubber cash trays

5. ForM LETTERS :

None
6. MISSIONARIES & CONSULS :
None
Sales .. .. ‘e .. .o $9936.71
Selling Costs . - .. .o .. 1248.41
% Selling Costs to Sales . . . 12.6 9,
% Increase over Previous Year .o - 15.5 9
RLH : kh
JAMAICA
CAMPAIGN HISTORY
1935-36

NEWSPAPER ADVERTISING :
The Gleaner (Daily)}—10/5/35 to 5/28/36, 144 msertlons to 500" of
the following series :

Series Size Insertions
36-23r 7"-36" Plan 24
35-24 A 3" VR _ 26
36-24N 11" VIN 32
35-24.¢ 1"-3" CD 62

The Jamaica Times—10/5/35 to 9/26/36. This paper is used
throughout the year because a very favourable rate is obtained for
52 insertions. The 52 insertions total 331”. The first two series listed
above and 33-24C, a 1” CD reminder ad., were used. During the

10
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rainy or winfer months, the larger ads, were run, the small feminders Tnthe

being used to fill out the schedule during the off months, ‘?,"1’""“'“
New display and reminder ads. were added for all three products .,’(;;Z:f“-{'_:{

(See Ranio). —

SAMPLING ¢ Is_xlz_al;f_n
3,000 Deluxe Combination 3-produet Samples Bxhibit K.
5,000 Cough Drop Samples Plaintifly’

These were distributed house-to-house in Kingston and immediate records of

suburbs.  The Cough Drop samples were left at the homes between f‘d‘icf‘*;f‘“g

10 the best homes.  The VapoRub samples contained in the combination :lq];n]::i::m
samples were of the ¢ stainless ”” variety, to encourage its sale.  Almost ,nd of
all VR now sold in Jamaica is amber. The charge for the distribution quantities
of all the above samples was £10 2s. 6d. We consider this charge of salesin
quite high but because of the extreme selcefivity of the distribution Jam?‘c“(}
and the large amount of ground covered to get them out, the expense “""

may be justified.

OuTnOOR ADVERTISING :

The following material was shipped to supplement the 10 duckine

signs

20 18 CD door plates

10 shelf strips
65 car cards
50 CD window stickers

still on hand from last year’s campaign :

6 three-sheet posters—2 VR, 2 VTN, 2 CD

L5 eloth road signs—10 VR, 5 VTN
10 duckine—5 VR, 5 VN

25 3/4s— VR
25 hogringers— VTN
30 The three-sheet posters and the cloth road signs were for special

use in frames which we have in choice locations in various parts of the
Island. The other picees were for use wherever effective.

DEALER ADVERTISING :

The following material was shipped :
20,000 four-product paper bags

20 plan window displays

30 four-product counter-stands

1,000 assorted car cards
50 Cough Drop step strips
40 The paper bags were used in connection with the sales ealls on

dealers to make selling easier for our agent. The four-packet counter-
stands were of the type whieh required a carton of each product to be
inserted. We did not ship cartons down for this purpose, but relied
on the personal installation of our agent to see that the cartons were
taken from the dealers’ shelves and inserted. Most of this material
was used among dealers and druggists in conjunction with the sample
distribution.

RADIO :
Our agent suggested and strongly recommended that we do some
50 newspaper advertising on our Grace Moore program because most of
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the sets on the Island listened to U.S. stations. He suggested that it
would also lend prestige to our products. In compliance with his
request, we ran four ads., one a week, during December, totalling 18"
on the radio page.

ForM LETTERS:

Letters were sent from New York, and complimentary packages
of { oz. Va-tro-nol from Philadelphia, to 170 doctors (all of them).

Cough
VapoRub Va-tro-nol Drops TOTAL
Sales .. .. $4,467.18 $1,148.47 $2,088.01 $7,879.22
Selling Costs .. 249.00 219.00 107.00 577.00
% S.C. to Sales . . 5.6% 19.19, 5.19, 7.39%,
% Inc. over prev.
year .. .. 20.19, 28.29%, 21.7% 20.79%,
July 13, 1937 '
klh
- JAMAICA
CAMPAIGN HISTORY
1935-36
1. NEWSPAPER ADVERTISING :
The Gleaner | 331" to Series Frequency
The Times 500" 36-23 P 24
35-24 A 26
26-24 N 32
35-24 C 62
2. SAMPLES :

thorough distribution under personal

N supervision of agent to best houses

g’ggg coombllln]a))tﬁ(())n samples | Kingston and St. Andrew, the

! oug P » | comb. samples being given the
\ preference. '

3. OUTDOOR ADVERTISING : Left over from prev. year.
6 3-sheet posters (2 ea. VAT, VR. CDs)
16 road cloth signs 10 Duckine signs
10 Duckine signs (5 Vaporub, 5 Vatronal) 18 CD door plates
25 3/4 metal signs (VR) 10 shelf strips .
25 Hogringer ,, (Vat) ' 50 CD window stickers
65 car cards

8 dealer packages
4. DEALER ADVERTISING :

20,000 4-product paper bags |
20 Plan Window Displays ‘
30 4-product Counter Stands j
1,000 car cards '
50 Cough Drop Step Strips

{ These were distributed among the
dealers and druggists in con-
junction with the sample distri-
bution, the agent personally
supervising the placing of
counter-stands etc.
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5. TPory LETTERS : S/n the
TN DU prente
170 letters and L oz, pke. of Vatronol sent to all doctors 1/26/36. v,/ 1 0
i o Conrt of
6. MisstoNaries & CONSULS Jamaica.
None lrhibits,
Sales .. .. .. S7,879.22 i T
Selling Costs . .. 577.00 l"l':ilx]nlt)illhrs-’]\'
% Selling Costs to Sales . 7.3%  teconds of
% Tnerease over previous year . . 20.7% advertising
and sales
campaigns
JAMAICA and l()I‘ )
10 CAMPAIGN HISTORY e
) 1936-37 Jnmgkm
continued,
Priss ADVERTISING :
Two newspapers were used, both published in Kingston. At the

suggestion of owr agent schedules were started several months carlier
than usual to take advantage of the rainy season. An entirely new
set of ads were used.  The bulk of the schedule was concentrated. in
the rainy months of July, Angust and September and the winter months
of Decemiber, January and Ifebruary.
The Gleaner—Daily (20,000) 7/25/36 to 2/26/37, 105 insertions
20 to 500"

Series Size Inscrtions
36-23p 7"-36" Plan 292
36-24N 1-1/2" VTN 31
36-21 3" VR 29
37-24c 1"-3” CD 23

The Jamaica
52 insertions to 370"

Times— Wecekly (10,000) 7/25/36 to 3/20/37,

Scries Size Tusertions
36-23p 7"-36" Plan 29

30 33-24c¢ 1” CD 292
37-24c 1"-3” CD 9

SAMPLING :

4,952 Combination samples were distributed by the agent while
travelling, and 980 were sent out by mail to homes off the beaten path.
The names for this mailing were obtained from dealers and druggists
in nearby towns. The house-to-house distribution of the combination
samples, on the agent’s island trip, was very selective.

10,000 Cough Drop samples were shipped, of which approximately

6,000 were distributed on the island trip. Quite a number were

40 utilized for house-to-house distribution in instances where for various

reasons the combination samples were not utilized, and in several

instances the agent arranged for distribution at several Cinemas.

About 2,500 were distributed in IKingston, housec-to-house and the
balance in Kingston Cincmas, ete.

CIRCULARS AND BOOXLETS:
30,000 Vicks Home News were shipped.
42555
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17,000 of these were distributed in the interior. In some instances
these were distributed along with the combination samples, but in
other cases small quantities were given to the dealers, several of
whom had asked for supplies which they were desirous of sending

out to their various customers along with household supplies ordered

and delivered at the end of each week. This served as a means of
establishing goodwill.

Approximately 7,000 were distributed in Kingston to dealers.
The balance of 6,000 was distributed to certain dealers who carry on
business outside of Kingston proper but whom, on account of distances
involved, are not visited as often as city accounts.

OUTDOOR ADVERTISING @

The following material was shipped :
165 Plan 3/4 tin signs
100 VR 3/4 tin signs (India)
30 Cloth road signs (15 VR and 15 VTN)
63 Hogringer tin signs
This material was used on the Agent’s Island trip for us. He
had 10 cloth road signs on hand 5/24/37. All other material was used

up.

DEALER AND DISPLAY ADVERTISING :

The following material was shipped :
20 Dom Window Displays (35-36)
90 Plan shelf strips
40 Plan door plates
30 CD
100 Plan ceiling hangers
660 Car cards—assorted
20,000 Four-product paper bags
All of the above material was used up on our Agent’s trip, except
128 car cards and 11 shelf strips.

ForM LETTERS :

‘ Granted that . . .” booklets with a return request card for
VR and VTN were sent to 169 doctors. 37 requests for our products
were received. When the full-size samples were sent a covering
letter was mailed informing the doctors that their requests had been
complied with. This was done in an effort to prevent the theft of the
samples by household or other assistants. Our Agent tells us that this
practice is quite common.

AGENT’S TRIP THROUGHOUT ISLAND :

At our request, Jamaica Agencies, Litd. sent a man by automobile
to visit exactly 100 towns. On this trip combination samples were
distributed, roadside and dealer advertising put up, and orders taken
for our products. We granted our agent permission to take orders
for his other lines while making calls, but did not permit him to
engage in any other promotional work. Many districts and towns
nob previonsly covered at all were visited. The trip took between
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four and live weeks,  Paper bags were well received by the tvade and — Inthe

our samples were very well reeeived.  This trip cost us S24.4.53. ‘Z‘(’II;’]"“’}
] €
. VI VIN ch Total Jamaiea,
Sales .. . cooBD802 $1263 52603 $0699 Eaibits,
Salling Costs —
. Y% Selling costs to sales Exhibit K.
Y% Inerease over previous l’l:nmlmsf
oL 20 o 0 91 7o Y 0 records o
. your " e 29.9 /0 10 /0 247 /0 23.1 A) advertixing
k AT . fa and saleg
ISCAM : bs campaigns
10 8.3.37 and of
_ quantities
JAMAICA of sales in
Jamaica,
CAMPAIGN HISTORY continied.

1937-38
PRrESS ADVERTISING :

The * Gleaner ” and the “ Times,”” along with a full page ad in
Booker’s Almanac of DBritish Guiana whose distribution has been
extended to Jamaica, were used. Both newspapers are published in
IKingston.

All three products were advertised in both newspapers. Adver-
20 tising in the “ Gleancr ” started on 7th December, 1937 and cnded
. 22nd  Aprily 1938, covering a total space of 555”. Series 37-23,
37-33N, 37-24r, 37-24c, 37-24 and 36-24N were used.
Advertising in the Jamaica *‘Times,” a weekly, ran from
9th October, 1937 to 21st May, 1938—a total space of 4017, using
series 37-25, 37-23N, 37-24p and 37-24c.

SAMPLING :

10,000 CD samples were distributed in movies and markets throughout
the island by Mr. Muss.

CIRCULARS & BOOXTRTSR :

30 20,000 Movie booklets
10,000 Comic booklets
10.000 Domestic 8-page plan folders

Movie booklets were left with leading merchants in each town,
and they included them in week-end orders. In Sav-la-mar 500 were
distributed H/H. '

Comic booklets were distributed to dealers. Our merchandising
scheme entailed offering these booklets as a premium, but the dealers -
of this market were unable to comprehend their purpose and were
found giving them away as gifts to customers.

40 The 8-page plan folders were left in small quantities with
merchants.

Mr. Muss supervised the distribution of all booklets on his trip
around the Island the latter parf of September and early October,
during which time he was accompanied by My, Iendry of JAL.
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Inthe DEALER & DISLAY MATERIAL :
Supreme

Court of 20 Plan window displays 300 Car cards
Jamaica. 175 comic counter cards 300 plan ceiling hangers
— 20 plan door plates 167 shelf strips

Lalabuts. 40CD , 150 CD step strips
Exhibit K. 100 Plan transparencies - 20,000 paper bags
Plaintiffs’ All of this material has been disposed of, some by Mr. Muss on
records of his trip and the balance by JAL later in the season. The material
Zﬂﬁifﬁiilsng was well received by the trade, which proved to be most co-operative.
;i’;%‘}igns OUTDOOR ADVERTISING :
quantities 100 VR tins 10 VR cloth signs
| ; g
gf sales in 50 Plan tins 10 VTN ,, 1
C;ﬂ%‘j?& Placed by Mr. Muss on trip. It is not advisable to ship cloth

signs in view of the few spots for this type of advertising. Tin signs,
on the other hand, are excellent pieces for this market.

SALES PROMOTION :

63 mechanical pencils, stamped with the name of the dealer
in gold, were sent to a selected list of dealers compiled by our
representative.

496 dealer letters announcing the arrival of our representative
and the special 1937-38 campaign were mailed from New York on
August 1928.

- GENERAL :
On 1st July a new Restricted Sales Law was put into effect,
restricting the sale of medicines to pharmacists, although enforcement
of the law has not yet been effected.

SALES RESULTS : '
VapoRub  Va-tro-nol Cough Drops Total

Sales .. .. $4451 $1387 $2602 $8583
Selling Costs .. 950 823 405 2178
o, 8.C. to Sales ..  20.7% 59.39%, 15.69 925.49
% Inecr. over prev.

year . .. 23.39%, 9.89%, 0 11.69%,

| JAMATCA
CAMPAIGN HISTORY
1938-39

NoTE : No report on campaign was made by agent. Our instructions
were as follows, and we assume that they were carried out. ‘

PRESS ADVERTISING :

“ The Gleaner *’ and ¢ The Standard,” both published in Kingston,
carried schedules of the same length which ran from September 5,
1938 to March 29, 1939, a total space of 547", 146 insertions. These
schedules were made up from series 37-24, 37-23, 38-23N, 38-24N,
38-24C and 38-24P. ‘ The Jamaica Times” also carried Vicks
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advertising, running a series of ads. which started on September 10,
1938 and ran until March 2) 1939, a total of 3317, 71 insertions,  This
schedule was made up of ads. from series 3723, 38-23N, 38-21P and
38-214C.
BOoOxLETs @
30,000 ¢ 1low to ” booklets.
15,000 8-page folders (¢ [for Mothers ).
The “TIow to” booklets were distributed house-to-house in &
complete coverage of the Island.
10 The S-page folders were shipped at the end of April for the rainy
season.  These were distributed through the stores.

SAMPLES :
5,000 Va-tro-nol.
These were for distribution house-to-house at the better homes
during the ¢ Iow to ” booklet distribution.

DEALER DISPLAY ADVERTISING :
10 window displays.
410 metal flange plan signs.
100 CD ceiling hangers.
20 100 car cards.
20,000 paper bags.
Window displays and t-way signs for better stores. Paper bags
to help influence dealers to place substantial orders.

OUTDOOR ADVERTISING :
50 CD step strips.
10 VR & VTN cloth signs.
100 VR 2 tins.
50 Plan } tins.
FFor placement at selected outdoor locations.

30 RESULTS :

VapoRub Va-tro-nol Cough Drops Total

Selling Costs .. $389.00 $398.00 894.00 8881.00
% S.C. to sales . . 6.79, 26.29%, 2.9% 8.39%
% Ine. over prev.

yr. .. . 30.89, 9.49, 23.99%, 23.29,
Net Sales .. 5,811.00 1,515.00 3,217.00 10,555.00

JAMAICA
CAMPAIGN HISTORY
193940

40 PRESS ADVERTISING :

Ifrom September 5, 1939 to April 20, 1940, *“ The Gleaner ”’
carried a schedule of 514" ; 256" VR, 180" VIN and 78" CD, these
ads. taken from series 39-29, 39-23, 37-24, 39-23N, 40-23N,
38-24N and 39-24C.

42583
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The “ Jamaica Times ” carried a 385" schedule from September
through April, composed of ads. of series 39-23, 39-29, 39-23N,
40-23N and 39-24C—a total of 152 insertions.

“The Jamaica Standard” discontinued publication as of
December 27, 1939 consequently the 514" schedule was not completed

All of the above newspapers are published in Kingston.

SAMPLING :

6,000 Cough Drop Samples.

. These were distributed in three of the most important cinemas in
Kingston—The Palace Theatre, the Movies and the Tivoli, and the
balance were distributed at ten of the most important Cinemas in
certain country towns (exact ones not specified).

Contrary to last year the sum of £4 0s. 0d. over and above the
usual distribution costs was charged by the Jamaica Theatres for the
distribution in the three theatres in Kingston. This makes cinema
distributions costly in Jamaica.

BooxLeET DISTRIBUTION :

7,000 Cold Facts & Fancies.
5,000 Vicks Home News.
2,500 Baby pictures.

The Cold Facts Booklets were distributed house-to-house in the
better residential districts of Kingston and its precincts, as well as in
Spanish Town and St. Andrew. The baby pictures (offered as a
premium in the booklet) were divided among the dealers in the areas
where the Cold Facts booklets were distributed. Some dealers did
not have enough purchasers of Vicks products to use up their supplies
of pictures within a reasonable time, and in such cases the remalnlng
pictures were given away.

The house-to-house work was under the personal supervision of
Mr. Humphries' and Mr. Hendry, who hired extra assistants in the
usual manner. The materials were well received. Distribution costs,
car hire, etc., were paid by Vicks.

DEALER DISPLAY ADVERTISING :

25 VTN fibres.
50 4-way signs.
125 assorted car cards.
150 VR tins.
15 large VR display cards.

Good sites were obtained for the large VTN fibres at outdoor
locations. JAL considers them of good value when placed in the
right positions. Balance of the material was distributed both inside
and outside of dealers’ stores with an eye to permanency. The
window displays were not all used in windows because the agents
found it difficult to obtain the dealer’s permission to use them without
paying a fee. 1In some instances they were placed inside the stores.
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GENERAL:

The distribution, placement of signs, cte., were carried out in
January 1940 instead of the fall of 1939 because storms delayed the
campaign,

SALES RESULTS :

VapoRub  Va-tro-nol Cough Drops Total

Total sales . S3,170 8516 S1,862 §5,048
Exchange adjust-

ment .. . 230 37 135 102
Net sales . 2,940 479 1,727 5,146
Selting Costs .. 368 248 133 749
% S.C. to net

sales .. .. 12.59, 51.89, 7.7% 14.69,
9, sales increase—

par .. .. —~1:“).:">(°/(, —66 9% —12.29, —47.59,

net .. .. —19.£9%, —68.4.9, -46.39, -51.39,

JAMAICA
CAMPAIGN HISTORY
194041

20 PreESs ADVERTISING :

30

All three products were advertised in ‘¢ The Gleaner” and the
“ Jamaica Times” (both published in XKingston). Covering the
period from September 15 through April 20, a 516" schedule for “ The
Gleaner ” included (1) 284" for Vaporub, using ten 18 display ads.,
14 four-inch insertions and weekly 131" reminders (2) 154" for
Vatronal in a two-ads.-a-week program, with small display and
reminder insertions used (3) weekly 14” reminders for Cough Drops.

Covering the period from September 8 through April 20, the
schiecdule of 346" for the ¢ Jamaica Times ”’ provided for (1) 192" for
Vaporub, using cight 18” insertions and 12 four-inch ads. (2) 91” for
Vatronal, with weekly small display ads. (3) 42 Cough Drop reminders,
11" in size.

All ads. used were taken from Australian series.

In addition, this market benefited from the 10,000 circulation
total there of Booker’s Almanaec, which carried a full-page Vaporub
ad., half page for Vatronal and quarter-page for Cough Drops.

HANDBILLS :

Supplementing the relatively limited newspaper coverage 35,000
handbills (or bottle wrappers) were distributed to the public by dealers.

40 OuTDOOR ADVERTISING :

Seven Vaporub and three Vatronol cloth signs, 25 Vaporub fibre
signs and 150 Vaporub tin signs were used In outdoor sites.
Commenting on this advertising after the campaign’s close, the agent
reported that more materials of this sort could be used to a good
advantage, that the Vaporub tin signs were particularly effective
—being used on buses and store fronts, as well as at usual outdoor
sites.
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DEALER DISPLAY MATERIALS :

The following pieces were used for display in retfail outlets :—
15 large Vaporub displays, 100 Vatronol and 100 Vaporub cardboard .
flange signs, 400 assorted car cards, 200 stickers and 100 transparencies
advertising Cough Crops. '

In April, 1941, a consignment sales arrangement was established
in this market. Under this arrangement the agent built up a year’s -
supply of Vaporub and Vatronol and a six to eight months’ reserve
stock of Cough Drops. These stocks were sold off this year as 10
tightening import regulations reduced the agent’s early orders and '
finally stopped all United States shipments to him.

In June, 1941, the agent obtained permission to import our
products from Canada and was given an annual quota of $4,800
(figured on the basis of half his 1938 profits) which was to be filled
through quarterly orders of $1,200 each. This of course put an end
to the Cough Drop business.

Total Sales ..
Exchange Adjust-

ment .. .
Net Sales ..
Selling Costs .. '
% S.C. to net sales .
% Sales Increase—

par

net

20

JAMAICA
CAMPAIGN HISTORY
194142

PRESS ADVERTISING : 30

From September 14, 1941 through April 26, 1942 “ The Gleancr
carried a schedule of 438" ; for Vaporub—

10—18" display ads., series 40-29, 41-29.

18— 3" insertions, series 41-23.

32—14" insertions, series 37—24.

for Vatronal—
4—14" display ads., series 41-29N.
22—22" insertions, series 40—23N.
20—12" insertions, series 38-24N.

“The Jamaica Times” provided for 303" of space; for 40
Vaporub—
8—18" display ads., series 40-29, 41-29.
13— 3” ingertions, series 41-23.
17—14" insertions, series 37~24.
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for Vatronal— SI“ the
v oqe . upremne
A—11" display ads., series 41-29N. Uo’,m of

14—23" insertions, series -10-23N. Jamaica.

Because regulations prohibited the import of Couglht Drops from popiie
the U.S AL, no Cough Drop ads. were run. -

lixhibit K.

SAMPLING, OQUTHOOR AND DEALER ADVERTISING : Plaintifls
This type of advertising could not be used, sinee the import of records of
thesé materials was prohibited. advertising
and sales
SALES RESULTS : campaigns
Vaporuh Vatronol Cough Drops Total ~andof
Sales . $3,180 8765 — st
Selling Costs .. 185 90 — 281 Jamaica,
(%, S.C. to Sales .. 5.3 (%) 11.70/0 — (3.6(70 confinued.
9%, Sales Ine. 329/ 479, — 46.39,

NoTE : The deerease in sales is entirely due to import restrictions.
Our agent was allowed a certain quota from the Government which
did not cover the demand.

ADVERTISING

Priss :

JAMAICA
CAMPAIGN HISTORY
1942-1943

Jamaica Gleaner September 13, 1942 to April 25, 1943

VR 32 insertions 48" Series 37-24.,
VTN 106 insertions 32" Series 42—-23N,
VP 51 insertions 239" Ads. 1 thru 11,
Bxtended VR & VTN 8 weeks—207,
Total 239”.

Cost: S187.88.

SALES RESULTS :

VR VTN Total
Sales . $1,042 — 81,042
Selling Cost .. .. .. 51 17 68
% S.C. to sales .. .. .. 4.99, -— 6.5%
9, Sales increase .. .. .. -70.09, — ~75.59,

GENERAL REMARKS :

The shipping space situation was very bad (one order taking a
year. May ’42 to May ’43 for delivery) and the quota set up by the
local authorities cut down our sales very much. The quota allowed
was one-half the CIF value of the 1938 shipments.

Importation of advertising material was prohibited so we could
not ship him any supplies of these.

(384 doz. VIR shipped arriving in May. No VTN.)

42555
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Jamaica. 1943—44

Ezlibits. ADVERTISING
Exhibit K PRESS: .
Plaintifle’ Jamaica Gleaner September 12, 1943 to April 23, 1944
records of VR 64 insertions 234" Series 42-29, 41-23, 37-24,
advertising VTN 47 insertions 109" Series 42—-23N.
and sales VP 57 insertions 819” Ads. No. 1 thru 11.
campaigns - -
and of .
quantities 168 652 10
of sales in (VP schedule—July 4, 1943 to March 19, 1944)
Jamaica, Jamaica Times September 12, 1943 to April 23, 1944
continued. VR 26 insertions 78" Series 41-23. '

VTN 26 insertions 52" Series 42-23N.

52 130
- Cost $413.77.
SALES REsULTS : :
Sales .. .. 85,118 $1,326 $1,812  ¢900 $9,156

Selling Cost .. 200 77 — 149 426 -
% S.C. to Sales . . 3.9% 5.8%  — 16.6%, 4.79%, 20

% Sales increase — — —_ —
GENERAL REMARKS :

At the beginning of our fiscal year the quota for Jamaica was the
same as for last year.. However, in January, the agent’s quota was
increased and he managed to get a quota for CD and 1-ounce VTN.
In addition, he received additional quotas for the Canadian goods.
This, plus improved shipping conditions for Jamaica, increased the
sales to this country.

We were still not able to send advertising material and had to
rely upon press alone. 30

(1,872 doz. VR, 432 § oz. VTN, 48 doz. 1-0z. VTN, 1,000 ctn. CD.)

JAMAICA
CAMPAIGN HISTORY

1944-1945
ADVERTISING

PrESS ©
Jamaica Gleaner
VR 58 insertions 134" Series 44-29, 44-23, 45-24.
VTN 27 ingertions 109" Series 44—29N, 42-23N.
C.D. 44 insertions 66" Series 45—24C. 40
INH 39 insertions 112" Series 45-21H.
VP 25 insertions 225" Ads. —

193 746
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(VP ran for 25 weeks starting July 1, 191.1.)
Jamaicea Times September 1940 to March 1945

VI

26 insertions 78”7 Series 1-1-23.

VN 26 insertions 607 Series 12-23N,

=)

D

SALES REsuLTs @

VR
Sales 511,818 s
Selling Cost 159
% S.C. to
Sales 1.3%

% Sales In-

Crease

130.99

GENERAL REMARKS :
Imhalers introduced for first time supported by advertising.

This year, as last, the quota our agent was to have for our goods
was supposed to be the same as the CIEF value of goods he imported in

1938,
in his quota.

138
VN cDh
3,123 $2,333
87 29
2.5,
158.1%,

1.29,

28.8%

IN1I VP

$3,203 1,125

223 181
—_ 16.19
—_ 25.09%,

Total

521,992

679
3.1%

110,29

Ilowever, as the year went on, he continued to get increases
This, plus the introduction of INH,

gave us a
considerable inerease over last year’s sales. :

The INID introduction was strongly supported by our press
campaign but no dealer help or outdoor advertising was sent, as it is
still on the prohibited list as far as shipping space goes.
(-+,200 doz. VR, 1, 116% & 96 1-0z. VTN, 1,288 ctn. CD, 1,800 doz.

(There was also a small amount of VP shipped in.))

INIT.
JAMAICA SALES—Dozens—Cartons.
VAPORUB VATRONOL
(dozens) (dozens)

1923-24 288 —_
1924-25 340 —_
1925-26 1,392 —
1926-27 2,006 —_—
1927-28 2,320 —
1928-29 3,142 —
1929-30 3,384 —
1930-31 3,384 —
1931-32 1,704 36
193233 2,112 36
1933-34 1,836 267
1934-35 2,293 079
193536 1,366 487
1936-37 2,424 573
1937-38 1,858 585
1938-39 2,431 690
193940 1,324 234
1940-41 2,141 675
1941-42 1,335 285
194243 384 —
1943-44 1,872 480
1944-45 4,200 1,212

TOTALS .. 44,536 6,239

CouGH Drors  VORATONE
(ctns. of (dozens)
40 pkg. ca.)
48 —
1,514 24
1,616 228
1,418 144
1,110 144
1,381 13
1,380 126
1,705 9
983 -
716 —
1,000 —
1,288 —
14,164 638
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SOURCES OF SALES AND COST FIGURES GIVEN IN TWO LISTS

IMMEDIATELY PRECEDING.

1. From 1935-36 through 1944-45 :
Dozen-carton, and dollar figures taken from sales cards on file

in Export Department, Vick Chemical Co.

2. From 1927-28 through 1934-35 :
Dollar figures taken from sales cards on file in Iixport Department.

INHALERS.
194445 . 1,800
5/23 /46
JAMAICA SALES (8) AND ADVERTISING AND SELLING CoSTS (8§)
VAPORUB VATRONOL CougH DROPS VORATONE
Sales Cost Sales Cost Sales Cost Sales Cost
1923-24 .. 806 170 _ ] — —_ —_— —
11924-25 .. 2,352 395 — — — — —_— —
1925-26 .o 3,898 747 — — — — — —_
1926-27 . 5,617 804 _ _ — — —_— —
1927-28 .o 6,033 326 —_ —_ — —_ — —_—
1928-29 .. 7,623 441 — —_— — _ _ .
1929-30 .. 8,101 1,478 _ —_— — —_ _ —
1930-31 .. 8,101 297 —_ — — —_ — —_—
1931-32 .. 4,289 224 120 — 90 — —_ —
1932-33 .. 5,056 90 120 — 2,848 — b6 —
1933-34 .. 4,395 585 888 901 3,040 585 279 130
1934-35 .. 5,489 331 1,600 581 2,667 324 175 11
1935-36 .. 4,467 249 1,148 219 2,088 107 175 2
1936-37 .. 5,802 474 1,263 456 2,603 271 31 —
1937-38 .. 4,451 950 1,387 823 2,602 405 143 —
1938-39 .. 5,821 389 1 518 398 3,223 94 i2 —
1939-40 .. 3,170 368 516 248 1,862 133 —_ —
194041 .. 5,126 260 1,447 114 1,353 56 — —
194142 .. 3,486 185 765 90 — 5 . —
1942-43 .. 1,042 51 —_ 17 — — —_ —
194344 .. 5,118 200 1,326 1 1,812 — — —
194445 .. 11,818 159 3,423 87 2,333 29 —_ —
ToTALS .. 111,961 9,173 15,521 4,011 26,521 2,009 871 142
1944-45 .. 3,293 223—Inhalers.
GrAND TOTAL . Sales Costs
158,167 55,234

10

20

30

Dozen-carton figures taken from microfilm of sales cards no longer on 4

file.

3. Trom 1923-24 through 1926-27 :

Dollar figures taken from official campaign histories on file in
Dozen figures computed by dividing dollar

Export Department.
figures by $2.80, for each year.
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EXHIBIT “L.”

ORDERS in connecction with sales of VapoRub in Jamaica.

(Nors: Al orders were received by Jamaica Agencies Ltd.  Trormal

In the
Supreme
Court of

Jamaica.

and non-material parts of order are not printed. The orders have been  fdkdits.

re-arranged in date order.)

No. 1, from Kinkead Lid., dated 2nd November 1935.

I doz. lge. Vicks Vatronol.
I, smk

” 1
L, ,,  Yapo Rub Amber.
1 etn. ,,  Cough Drops.

No. 2, from James Dunn, 89 Orange Street, Kingston, dated 18th November 1935.

Please send up—
6 six doz. Vicks Vaporub.
1 one c¢tn. Cough Drops.

No. 3, from The Jamaica Times Ltd., dated 30th December 1936.

Please deliver to Ja. Times Litd. the following :—
1 doz. stainless Vicks @ 15s. doz.

No. 4, from Navy, Army and Air Force Institutes, dated 31st August 1937.

Please deliver to N.A.AIP.I. at Bearer—
2 dozs. jars Vicks Vaporub.
20 pkts. Vicks Cough Drops.

No. 5, from Fah Hing & Co., dated 3rd September 1937.

Please deliver to bearer the following :(—
4 doz. Vicks VapoRub.

No. 6, from E. M. Bailey, Christiana, dated 22nd March 1938.
1

1 doz. Spetons. _
sy, White Ace liquid red polish (sml.).
Catn. Cafia Aspirin.
doz. Bayers Aspirin.
» Vicks Vaporub white preferable.
y, Phillips Milk of Magnesia lge.
" ” "9 ” sml.

DOpi Dot ol o pd

No. 7, from Navy, Army and Air Force Institutes, dated 26th April 1938,

Plecase deliver to N.A.A.F.I. At Bearer—
1 doz. jars Vicks Vaporub.

No. 8, from Kinkead Ltd., dated 5th May 1938.

2 doz. Vicks Vaporub.
1, s Vatronol,

42555
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No. 9, from Hilton & Hilton, 27 St. James Street, Montego Bay, dated 10th October 1939.

Kindly send us by rail the following :—
6 doz. Bayer’s Aspirin Tabs. 24s.

” ” ” »y  100s.

yy Speton.

,, Cafiaspirina (tins).

»» Phillips M/Magnesia, large.

by by " Small'

’ Tablets.

by ’”
y»y Iiskays Neurophosphate.
y»» Bromo Quinine.
yy Vieks Vaporub stainless.
” y»y Vatronal small.
’ ,, VYoratone ,,
y», Pazo Ointment asstd.
2 cartons Vicks Cough Drops 40s.
300 pks. Cafiaspirina Tabs. (3 pks.)
1 doz. White Ace Shoe dressing.
1 doz. Exclento Quin. Pomade.

ot QO DD = W WD =

No. 10, from the Drug & Grocery Shop, dated 25th October 1939.

Kindly forward and oblige—
2 doz. colourless Vicks Rub.
1 carton Vieks Cough Drops.
1 doz. Irresistible cologne.
No. 11, from Kinkead Lid., dated 11th December 1939.

1 doz. Viecks Vaporub amber.
1 ,, IXskays Neuro Phos.

No. 12, from Constabulary Depot Canteen, dated 2nd January 1940.
Please deliver to Constabulary Depot Canteen the following :—

3 boxes (60 pks.) Vicks Cough Drops.
1 doz. botts. »y  Yaporub.
1

5oy ” Vatronol.

No. 13, from the Constabulary Depot Canteen, dated 2nd September 1940.

Please deliver to Constabulary Depot Canteen the following :—
1 carton Vicks Cough Drops (20 pks.).

$ doz. Vicks Vatronol.

’ ,,  Vapourub.

,»» bot. white Beauty Shoe Cleaner.

2 boxes assorted chocolates.

= bl

No. 14, from Navy, Army and Air Force Institutes, dated 3rd December 1940.
Please deliver to N.A.A.F.1.

At Bearer
100 pkts. Vick’s Cough Drops.
36 bots. Vick’s Vaporub.

10
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No. 15, from Norton & Co. Ltd., Savanna-la-mar, dated 8th January 1941.

Kindly send us by 1. Spence’s truek :
L doz. bots. Viek’s Vapor Rub, White.
1, ’ y Nose Drops.

No. 16, from the Jamaica Times Ltd., dated 13th November 1941.

Please deliver to the Jamaica Times Ltd., the following :—
1 grs. Vieks Vapor-rub Salve Amber @ 24/- doz.
1, " . sy gy White @ 24/- doz.

No. 17, from Cecil B. Facey Ltd., dated 13th November 1941.

Please deliver :
1 doz. Vicks Vapo-Rub.
Ly, yy  Vatronol.

No. 18, from Kinkead Ltd., dated 19th December 1941.

Please supply :
1 doz. Vieks Vaporub.

No. 19, from Navy, Army and Air Force Institutes, dated 23rd December 1941.

Please supply
72 jars Vicks Vaporub.

No. 20, from C. H. Scott, dated 16th February 1942.

Please supply the following :—
3 doz. Bots. Aspirin Tabs. 24s.
y»y  Milk Magncsia Tablets.
sy 12 oz. bots. Milk Magnesia.
yy  Vicks VapoRub.
y»y sml. Vatronol.
sy lge. Magnesia Tooth Paste.

- R

No. 21, from Lue Shing Co., dated 19th February 1942,

Supply us
2 gr. Vicks Vaporub.
1 ,, Sml. Vick Vatronal.
1 ctn. lge. Phillips Magnesia.
2, sml i L
1 Grs. Bayer’s Aspirin.

No. 22, from Norton & Co. Ltd., Savanna-la-mar, dated 21st February 1942,

Please deliver to P. Jarrett’s truck :
1 doz. bottles Vicks Vapo Rub.
1, ’ ,, Vatronol.

No. 23, from E. L. Delvaille, dated 4th March 1942.

Please rail Savanna-la-mar at your earliest convenience :(—
1 doz. Jars Vicks Vapo Rub.
1 ,, sml bots. Vatronol.
1 ,, lge. Bots. Vatronol.
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No. 24, from Stanley Vaz & Co., dated 19th March 1942.

Please deliver to Truck X 1528
The following :—
2 doz. Bots. Stainless Vicks.
2, »y  Vatronol.

No. 25, from Cecil Yan, Savlamar, dated 14th April 1942.

Please supply
1 doz. Vicks Vatronol.
1, »»  VapoRub, stainless.
1, ’ ’ amber.
1 ,, Benzedrine inhaler—by rail to Mt. Pelier.

No. 26, from Stanley Vaz & Co., dated 23rd April 1942..

Please deliver to Truck X 1528 the following :—
2 doz. bots. Bayer Aspirin.
3 Three Doz. Stainless Vicks.

No. 27, from Hilton & Hilton, dated 30th April 1942.

Kindly send us by rail :—

6 doz. Vigoron Tabs.
», Vick’s VapoRub.
’ 5,  Vatronal (small).
,, Bayer Aspirin Tabs. 24’s.
,, Phillips M /Magnesia (large).
1 k) 93 Ta’bs'
,, cartons Cafia Aspirin.
,, Ross’ Life Pills.
,» Benzedrine Inhalers.

rof= QO OO D DD QO b= WO

No. 28, from Navy, Army and Air Force Institutes, dated 4th May 1942.

Please deliver to N.A.A.F.T.
At Up Park Camp.
36 bots. Vicks Vatronol

@ 26/-.
No. 29, from Arnold McKay, dated 16th May 1942.

Please deliver to bearer
1 doz. Vicks Nose Drops
2 ,, Vick Vapor Rub
and charge to a/e.

No. 30, from Leslie Mordecai, dated 2nd June 1942,

Please deliver to Bearer the following :
two doz. Vicks Vapo Rub.
one ,, Vatronol.

No. 31, from E. L, Delvaille, dated 6th July 1942.

Please send over to Messrs, T. Geddes Grant Ltd. 1 doz. bottles
Vicks Vapo-Rub, and send B/P early and oblige.
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No. 32, from Stanley Vaz & Co., dated 9th July 1942. in the
Please deliver to Rail to Old Tarbour the following :— Supreme

1 four doz. stainless Vicks. ﬁf,if:,tl-(tft_
3 three doz. phs. Cafiaspirin.
2 {wo doz. hotfles aspirin. Exhibits,
No. 33, from Navy, Army and Air Force Institutes, dated 14th July 1942, Exhibit ..
. ; Orders in
Please deliver to NUAUALILL ot Bearer conneetion
6 dozs. jars Vicks Vaporub @ 27/- doz. with sales
of VapoRub
No. 34, from Walton’s Pharmacy, dated 16th July 1942, in Jamaica,
10 Please send to Messes, Ceeil B, Facey Litd. 168 Ilarbour St. to be contincd.
forwarded to me the following—
L+ doz, absorbine T.N,\V,
o, ’ ointment.
3 ,, DBayer Aspirin Tablets 2ds.

2 Dbxs. cafiasparina,

1 doz. large Vicks nose and throat drops.
L doz. Viek’s Vapo Rub, stainless.

2 ,, small Phillips’> Milk Magnesia.

L, large do.
20 No. 35, from Banks’ Drug Store, dated 28th August 1942.

Pleasce supply and charge a/e.
1 doz. ca. small & 1ge. milk magnesia.
L ,, Vatronal.

1 ,, Viecks Salve.

¥ , Atabrine.

+ , DBenzedrine inhalant.

1 ,, Toss Life Pills.

4+ ,, Absorbine Jur. liqd.

1 blue Waltz tale.

1 doz. Phillips toothpaste med.

30

No. 36, from E. L. Delvaille, dated 15th September 1942.

Please rail Mt. Pelier :—
3 doz. 255 size bots. Bayers Asperin.
1 ,, lrg. Milk of Magnesia.
1, sml "o ”
1 ,, Bots. Vicks Vapo-Rub.

No. 37, from Banks’ Drug Store, dated 13th October 1942.

Please supply and charge a/c.
1 doz. ca. Vicks Salve (amber and stainless).
’ sy  Vatronal.
,, DBayers Aspirin (Bots.) 24s.
yy Vials Gynomin tabs.
5 ca. small & lge. Phillips Milk Magnesia.
,, tins » Milk Mag. tabs.
» €a. glant lge. & small Mag. Paste.
5y DBenzidrine inhalant.
,y Vvials atabrine tabs.

42555
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In the No. 38, from McPherson’s Drug Store, dated 14th October 1942,
Supreme
Court of Will you please send by rail Williamsfield the following—
Jamazca. 4 doz. Milk Magnesia (large).
Eslitits. SRR » o (small)
S 3 ” ” (tablets).
Exhibit L. 2 ’ ’ Toothpaste (giant).
Orders in 2 ” ” ” (medium).
conncction 2 ,, Vicks Vapor Rub.
with sales
of VapoRub
in Jamaica, No. 39, from Kong & Bros., dated 12th January 1943.
continued. .
10

Please deliver to bearer and charge our Account :—
1 doz. Vicks Vaporub.
1 ,, Vicks Vatronal.
3 ,, lge. Phillips T. Paste.
3 9 small t}) ”” ””

No. 40, from Banks’ Drug Stores, dated 21st January 1943.

Please supply by bearer and charge a/c.
1 doz. ea. small & 1ge. Milk Mag.
,, glant do. do.
Ross Life Pills. '
Vicks Salve (White & yellow). 20
Vick Vatronol. A
small milk magnesia.
Bayers ASplI‘lIl tabs. (tins or bots.).
a >< 1000) tabs. Sulphathiozole.
1 Blue Waltz Tale.
Any Helento prep ¢

”
2
2
2

e S Oy W

No. 41, from Kong & Bros., dated 27th January 1943.

Please deliver to bearer and charge our Account :(—
Mdse. order.
also 1 doz. Vicks Vaporub. 30

No. 42, from The Jamaica Times Ltd., dated 2nd February 1943.
Please deliver to Jamaica Times Ltd. '
2 grs. Stainless Vicks Vapo-Rub at 25/6 doz.
No. 43, from E. L. Delvaille, dated 4th February 1943.

Please rail Mt. Pelier promptly :—
2 doz. jars Vicks Vapo Rub.
1 ,, small bots. Vatronal.

1 ,, med.
1 ,, Bots. Bayers Asperme 25s.
1 ,, Phillips M. Tooth Paste. - 40

and send B/P early.
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No. 44, from E. A. Issa & Bros. Ltd., Kingston, Jamaica, dated 11th February 1943. Lo the
< S [
1 doz. Eskays Neurophosphates @ 72/- doz. Cl:/,j:;'xf
6 l,’hillips Mag, Pabs, @ 21/—. Jamaica,
3 4, Vicks Vapo Rub @ 27/-. N
3 4, Vicks Vatronol @ 27/-. Erhibits.
Lxhibit L.
No. 45, from J. J. Lyon & Co. Ltd., St. Ann’s Bay, dated 16th February 1943. Orders in
Will you kindly ship us by the next sailing of the ¢ Register” the onietion
Y Y | Y 5 > with sales
following — of VapoRub
(3) Three doz. bots. Bayer’s Aspirin. in Jamaica,
10 (2) Two doz. bots. Vicks Vapourub. contionned.
(1) One doz. bots. Vicks Va-tro-nol.
(2) Two boxes Phillips M. Magnesia Tablets.

No. 46, from Kinkead Ltd., dated 20th May 1943.
Please supply :

L doz. liskays Neuro PPhosphates.
4 ,, Vicks Vapo Rub.
2 ,, Vatronal.

No. 47, from Navy, Army and Air Force Institutes, dated 26th May 1943.

Please deliver to N A AT,
20 at Bearer
36 Vicks Vaporub.
24 Vieks Vatronal.
B.P. 2412,

No. 48, from R. L. Edwards, dated 31st May 1943.

I must thank you for your offer of Vicks Vapor Rub and Vatronol.
You will please find enclosed cheque for £10 17s. 0d. for which kindly send
me by rail immediately the following :

3 doz. Vicks Vapor Rub.
2, » Vatronal.

30 No. 49, from Johnston & Co. Successors, Port Maria, dated 3rd June 1943.

Kindly send us :
2 doz. Vick’s Vaporub.
1 ,, Va-tro-nol.

No. 50, from Johnston & Co. Successors, dated 3rd June 1943.

We understand from our Port Antonio House that you are at present
able to supply Vicks Vaporub and Vicks Vatronol, and we are asking you
to be good enough to rail to us at Annotto Bay, 6 dozen of the former and
3 dozen of the latter.

[In pencil :(—]
40 2 doz. VapoRub.
1 ,, Va-tro-nol
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No. 51, from Cecil B. Facey, dated 3rd June 1943.

Enclosed please find cheque for £2 14s. 6d. for which please send
11 doz. Vicks Vapo Rub—1% doz.
+ ,, Vicks Vatronal 3

No. 52, from Cooper & Hylton, dated 4th June 1943.

Please supply by Rail—
Mt. Pelier.
3 doz. Vicks Vaporub }
1 ,, large Va-tro-nol or less. :
1y, sml. tH] J 10
3 doz. large bot. Milk of Magnesia.
3 » 3 DBayers Aspirin of 25s.

No. 53, from Kinkead Ltd., dated 8th June 1943.

Please supply :—
2 doz. Vicks Vaporub.
1 ,, Vatro-nol.

No. 54, from Aston Chai & Co., dated 8th June 1943.

1 doz. Vicks Vaporub.
1 ,, small Magnesia.

No. 55, from Norton & Co. Ltd., Savanna-la-mar, dated 15th June 1943. . 20

In writing you on 5th June to send us:
1 doz. large size Bayer’s Aspirin

we omitted to ask you to send us supplies of Vicks Vaporub and Vatronol.
Please send us by rail to Montpelier :(—

3 doz. Vaporub.
1 ,, Vatronol.

No. 56, from Kinkead Ltd., dated 19th June 1943.

Please supply :—
4 doz. Vicks Vaporub.
1, ,, Vatronol. - 30

No. 57, from A. L. Chen & Co., dated 21st June 1943.

Please deliver Vicks preparations to bearer as promised also bill.
I will send cheque as soon as I know amount.

[The following appears in pencil :—]
2 doz. Vaporub 22/6.
nett cash.

No. 58, from Edgar Thomas Yap, dated 22nd June 1943.

Please deliver to bearer Walter Whyte—
3 doz. lge. milk of magnesia.
3 ., small milk of magnesia. 40
3 ,, Vicks vapor rub. )
1 ,, Vicks Vatronol.
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No. 59, from Lco Lopez, dated 22nd June 1343. In the
’ . Supreme
Please deliver tp bearer— Court of
4 doz, Vicks Vapour Rub. Jamaica,
2 Vatronol, -
" " Frehibits,
No. 60, from Navy, Army and Air Force Institutes, dated 22nd June 1943. Jixhibit T
Gxhim 4.
Please deliver to NLAVA T — Orders in
4 doz. Vicks Vapor rub. . C",'t‘;““"f]‘”“
I Tty with sales
2 , Vatronol. of Vapolub

in Jamaica,

No. 61, from Ivor S. Levy, The Dispensary, 7 Parade, Montego Bay, dated 22nd June 1943. . . inyed.
10 If your supply of Vicks has arrived, kindly forward—
Two Doz. Vapo Rub, One Doz. Vatronol Drops.
No. 62, from James A. Chin & Co., dated 1st July 1943.
We note that a new shipment of Vicks Vapo-Rub has come to hand,
we shall be much obliged if yon could rail to us; One gross of this.
No. 63, from Aston Chai & Co., 107 Barry St., dated 10th August 1943.
Please spare me 1 doz. Vicks Vaporub for my retail branch.

No. 64, from K, Taaffe, dated 10th August 1943,

Please deliver to bearer—
3 doz. Vick Vaporub stainless
90 and receive cash.

No. 65, from Walton’s Pharmacy, dated 13th August 1943.

Please supply the following :—
2 doz. Vicks Vapo Rub.

1, 5y Yatronol Small.

1, 29 ) Large.

1 ,, Gynomin “ Speton.”

3, Aspirin Tablets—Dbottles of 25.

No. 66, from W. J. Tomlinson, dated Sth September 1943.
Please sell bearer 1 doz. Vix Vaporub and oblige.

30 No. 67, from Kinkead Ltd.., dated 10th September 1943.

Please supply :—
3 g Vicks Vap o Rub.
1, , Va-tro-nol

No. 68, from Brown’s Drug Store, Montego Bay, dated 21st October 1943.

Please supply, the following —-
1 doz. Bayers Aspirin Lge.
3 doz. Vicks Vapo Rub.
L, »» Vatronol.
1 Carton-Phillips Magnesia Lge.
42555



In the
Supreme
Court of
Janaica,

Exhibuts.

Exhibit L.
Orders in
connection
with sales
of VapoRub
in Jamaica,
continued.

138
No. 69, from Nathan & Co. Ltd., dated 21st October 1943.

Please deliver and charge to our account the following—
3 doz. Phillips Milk of Magnesia 12 oz.

1 1 T " -4 Oz.

yy Bayers Aspirin 24s.

sy Vicks Vapo Rub.

" yy Vatronol.

DWW

No. 70, from E. L. Delvaille, dated 27th October 1943.
Enclosed please find cheque for £3.6.0 in settlement of balance on
B/p 7.6.43. Kindly acknowledge same. 10

Please rail Mt. Pelier early November :—
2 doz. Irg. Bottles Phillips M/Magnes.

2 sml. 1 tH) L

1 ,, Bottles Bayer’s Aspirin 25%s.

1, sy  Vicks Vapo-Rub.

1 ,, Med. Vatro-Nol.

1 , Sml 9 9

No. 71, from Palace Drug Stores, dated 30th October 1943.

1 doz. 12 oz. Phillips Milk of Mag. 41/- 1.0.6

%+ ,, Vicks Vaporub 27/6 _ 13.9 20
1.14.3

[The above items appear on Jamaica Agencies Account delivered
on 1st October 1943. The item below represents Palace Drug Stores
order of 30th October 1943 which was written in ink on the account.]

Please send us 1 doz. bottles Vick.

30.10.43.

No. 72, from Kinkead Ltd., dated 1st November 1943.

Please supply :—
3 doz. Vicks Vaporub.
2 yy Vatronol. ' 30

No. 73, from The Army & Navy Stores Ltd., dated 2nd November 1943.

Please deliver :—
2 doz. Vicks Vaporub.
2 ,, small Agpirin.
1 Y lge. ASplI'ln.

No. 74, from Kinkead Ltd., dated 30ih November 1943.

Please supply :—
2 doz. Eskays Neuro Phosphates.
2 ,, Vicks Vaporub.

1 ,, Vicks Vatronal. 40
4 ,, 12 oz. Phillips M. of Mag.
2 4, 4

) 1) 1 7 b
3 ,, Tabs. Phillips M. of Mag.
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No. 75, from Kinkead Ltd., dated 9th December 1943. Inthe

> Supreme
Please supply (— Court of
2 doz. Vieks Vaporuh, Jamaica.

L Vatronol. ' —
A Exhibits.
No. 76, from Evans Medical Hall, dated 20th December 1943, L

Txhibit L.
Please deliver—

Orders in
One doz. Vieks. connection
with sales
7,
No. 77, from Kinkead Ltd., dated 28th December 1943. of Vapoltuh

inJamaien,
conlinued,

Please supply :
1 g. Vicks VapoRub.
1, 4 Vatronol.

No. 78, from Brown’s Drug Store, dated 29th December 1943.

Please supyply, the following—
2 doz. Milk Magnesia Lge.
y»y Vicks Rub.
” sy Vatronol.
yy  DBayers Aspirin.
s, Milk Magnesia paste lge.
» Antiphlogistine Med.
) yy  Sml.
y, Milk Maguesia paste Giant.

LO b= e W= OO

No. 79, from Kinkead Ltd., dated 4th January 1944,

Please supply :
2 g. Vicks Vaporub.

No. 80, from Kinkead Ltd., dated 14th January 1944.

- Please supply :

2 doz. Eskays Neuro Phosphates.
2 ,, Vicks Vaporub.
2 »y Vatronol.

No. 81, from Jamaica Times Ltd., dated 27th January 1944.

Please deliver to Jamaica Times Litd.
12 dzs. Stainless Vicks Vapo-Rub at 25/6 doz.

No. 82, from Banks’ Drug Store, dated 28th January 1944.

Please supply and charge a/e.
1 doz. Vicks Salve.
” 5y Vatronal.
' ,y tubes white Ace.
2 1bs. tincture myrrh.
1 doz. tubes Speton.

e

1 ., bots. Absorbine Jnr.
1, »» ~Bayers Aspirin (24s).
1 box cafiaspirina.
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Sln the No. 83, from Bev Drug Store, dated 31st January 1944.
Court of Please supply
Jamaica. 2 doz. Vicks Vatronol.
2 ,, Vicks Vapour Rub.
Ezxhibits.
Exhibit L No. 84, from E. A. Issa & Bros. Ltd., dated 8th February 1944.
Ofdér; n 6 doz. Vicks Vapo Rub @ 27/- doz.
connection 4 ,, Vicks Vatronol @ 27/~ doz.
with sales 6 ,, Benzedrine Inhalant @ 36/- doz.
of VapoRub 4 ,, Absorbine Junior @ 36/- doz.
in Jamaica,
continued.

No. 85, from the Jamaica Times Ltd., dated 2nd March 1944. ' 10

Please deliver to Jamaica Times Ltd. the following :—
12 dozs. Vicks Vapo Rub 25/6 doz.

No. 86, from The Army & Navy Stores Lid., dated 13th March 1944,
Please deliver :

1 doz. Vicks Vapor Rub.

1 ,, Absorbine Jn.

No. 87, from E. H. Johnston, dated 20th March 1944.
I thought you would have called in this morning but as you didn’t
I send by bearer six pounds 2/- to settle my account and please send—
2 boxes Vicks Cough Drops. 20
(3 doz. vials Bayers Aspirin.)
1 doz. 12 oz. milk of Magnesia.
1, 4 ”” ” 1
1 ,, Vicks Vatronal. ‘
2 » Vaporub. (Receipt sent)
No. 88, from Kinkead Ltd., dated 3rd April 1944.
Please supply :
6 doz. Vicks Vaporub.
3 5 ,» Vatronal.

No. 89, from B. A. Segre, Brown’s Town, dated 25th July 1945, 30

Please rail to Ewarton
6 doz. bots. Vicks Vaporub.

2 ,, ” »»  Vatronal, 1 oz.
6 cartons 5s  Cough Drops 4 oz.
1 doz. Inhalers.

2
4

» bots. Pl’l’illips Milk of Magnesia 12 oz.
yy DPKgs. Bayer’s Aspirin.

No. 90, from T. B. Goodin, dated 26th July 1945.

4 doz. Vicks Vapour Rub.

2 ,, sml. size Vatronal. 40
8 cartons cough drops. '

2 doz. lge. size milk of magnesia.

3 5 sml 7.9 A

1 doz. whit. ace polish.

0]

6 ,, Dboxes of 12 S. Bayer’s Aspirin.
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No. 91, from Navy, Army and Air Force Institutes, dated 16th October 1945, L th:
Please deliver to N ALALIL ‘Z,"/:’_‘["”"
10 doz. Viek Vap. Rub. JoL

3, Viek Vatronal. Ce
Erhibits,

No. 92, from The Palace Drug Stores Ltd., dated 28th October 1945. -
Please deliver to Beaver gaods ordered over phone (‘)l‘(;‘t"r"“m L.

Melee Ve >
Vicks \_ap() Rub. conneet jon
»  Vatronal large. with sales
v stnall, f)f \':l[)ol.fllb
10 5, cough drops. indanaicea,
' continued.
No. 93, from D. Henderson & Co. Ltd., dated 14th November 1945.
Please deliver
3 doz. L oz Milk of Magns.
3 4 oz ,, "
2 ,, Tablets,, ,, ”
3 4, Vicks Rub.
1etn. ,, C. Drops.
No. 94, from Edgar Thomas Yap, dated 7th January 1946.
Please deliver the nndermentioned goods to my bearer:
20 4 doz. of Philip Milk of Magnesia

12 doz. small ’ ’
1 gross Vicks Vapor Rub.

No. 95, from The Palace Drug Stores Ltd., dated 26th January 1946.
Please find enclosed cheque for £5.18.3 and send us by Bearer
1 doz. Vicks Vapor Rub. 4
1, »»  Inhaler.
L, 5 Vatronal Small.
3 boxes Bayers Aspirin.

No. 96, from Lue Shing Co., undated.
30 Please supply us 6 doz. Vicks Vaporub ordered.

No. 97, from The Palace Drug Stores, undated.
Cheque enclosed for £2 16s. 0d. and send us by Bearer
doz. large Phillip M. Magnesia.
., Vicks Vapo Rub.

3O]d Bt

No. 98, from The Palace Drug Stores Ltd., undated.

Please find enclosed cheque for £2 11s. 6d. and send us by bearer
1 doz. bottles Bayers Aspirin—25s.

+ ,, Vicks Nose Drops.
., »w  Yapo Rub.
40 4 ,, Absorbine Jnr.
No. 99, from Palace Drug Store, undated.
1 doz. Bayers Aspirin.

Viek Vapo Rub.

[

1
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EXHIBIT ¢ M.”
TRADE MARK REGISTRATIONS in Jamaica, 1852, 3707, 3276 and 3092.
No. 1.—Registration No. 1852.
JAMAICA TRADE MARKS LAW, CHAP. 272.

CERTIFICATE OF REGISTRAR AS TO REGISTRATION OF A TRADE
MARK.
No. 1852.

I WILLIAM PATRICK O’BRIEN THOMSON Registrar-General of
the Island of Jamaica, hereby Certify that under date the Ninth day of
December, 1936, VICK CHEMICAL COMPANY, a corporation organized
in the year 1933, under the laws of the State of Delaware, located at
900 Market Street, in the City of Wilmington, State of Delaware, United
States of America, Manufacturers, are registered as proprietors of Trade
Mark No. 1852, in Class 3 in respect of A Medicinal Salve for external use,
liver pills, headache tablets, and a liniment for the treatment of sprains,
swellings, and lameness, rheumatism, neuralgia, burns, sore throat, soreness
of the chest, bruises and cuts, or lameness requiring a liniment of this kind,
Chemical Medical and pharmaceutical preparations, in Succession To
VICK CHEMICAL COMPANY ; a corporation organised (in 1930) and
existing under the laws of the State of Delaware, United States of America,
having a place of business at 7 West 10th Street, in the City of Wilmington,
State of Delaware, United States of America, Manufacturers, in whose
name the said Trade Mark was registered on the Sixteenth day of October,
1930, in the same Class and in respect of the same goods.

The Trade Mark was registered on the Seventh day of April, 1924, in
the name of VICK CHEMICAL COMPANY a Corporation of the State of
Delaware, in the United States of America, located and doing business at
7 West 10th Street, City of Wilmington, State of Delaware, Manufacturers,
in the same Class and in respect of the same Goods.

The Trade Mark is associated with Trade Marks Nos. 3276 and 3707.

The registration of the said Trade Mark was renewed and will remain
in force for a period of fourteen years from the Seventh day of April, 1938.

*A representation of the said Trade Mark is affixed at the back
hereof.

Witness my hand this Second day of April 1946.

W. P. THOMSON,
Registrar-General.
The General Register Office,
Trade Marks Branch,

Spanish Town, Jamaica. 7(\/——‘(—‘s §
*This is a copy of the 1C
representation of the Trade VAPoRuB

Mark. SALVE

TREVOR L. LYONS,
Registrar Supreme
Court, Jamaica.

14.8.46. Ay nu qutninr

N LAMM Tl

@EONGESTIQN""

Yiek Cusmcm. Comeany
GOEENSPorLs N.C-
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No. 2.—Registration No. 3707.

JAMALICA TRADE MARKS LAW, CIIAD, 272,

CERTIFICATE, OF REGISTRAR AS TO REGISTRATION OF A 'T'RADE
MARK.

No. 3707,

I, WILLIAM PATRICK O’BRIEN THOMSON Registrar-General
of the Island of Jamaiea, hereby Certify that under date the Thirteenth
day of October, 19+1, VICK CHEMICAL COMPANY, a Corporation
of the State of Declaware, located at 900 Market Street, Wilmington,
State of Delaware, United States of America, Manufacturers, are
registered as proprictors of Trade Mark No. 3707 in Class 3 in respect of
Chemical substances prepared for use in Medicine and pharmacy.

The Trade Mark is associated with Trade Mark No, 1852.

The registration of the said Trade Mark will remain in forece for a
period of fourteen years from the Thirteenth day of October, 1941, and
may be rencwed at the expiration of that period and of each succeeding
period of fourteen years.

A representation of the said Trade Mark is affixed hereto.
VAPORUB.
Witness my hand this Sccond day of April 1946.

W. P. THOMSON,
Registrar-General.

The General Register Office,
Trade Marks Branch,
Spanish Town, Jamaica.
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No. 3.—Registration No. 3276.
JAMAICA TRADE MARKS LAW, 1911,

CERTIFICATE OF REGISTRAR AS TO REGISTRATION OF A TRADE
MARK.

No. 3276.

I, PERCY GRANVILLE DUFF, Registrar-General of the Island of
Jamaica, hereby Certify that under date the 5th November 1936, VICK
CHEMICAL COMPANY, a corporation organised in the year 1933 under
the laws of the State of Delaware, located at 900 Market Street, Wilmington,
State of Delaware, United States of America, Manufacturers, are registered
as proprietors of the Trade Mark No. 3276 in Class 3, in respect of All
goods included in Class 3. '

The registration of the said Trade Mark remains in force for a period
of Fourteen Years from the 5th November 1936.

The said Trade Mark is associated with registered Trade Mark
No. 1852.

A representation of the said Trade Mark is affixed hereto.
VICKS.

Witness my hand this Second day of April 1937.

P. G. DUFTF,
Registrar-General.

The General Register Office,
Trade Marks Branch,
Spanish Town, Jamaica.

10

20
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No. 4.—Registration No. 3092, {u the
Supreme
JAMATICA TRADIE MARKS LAW, 1911, Cowrt of

Jamaiea,

Frhilits,

CERTIFICATIE OF REGISTRAR AS TO RECGISTRATION OF A T'RADL BExhibit M.
MARK. Trade
Mark
No. 3002, ot
Nos, IRHZ)
3707, 3276,
I, PERCY GRANVILLE DUFFE, Registrar-General of the Island and 3092
of Jamaiea, hereby Certify that ander date the 9th December 1936, continued,
VICK CITIS \IT(JAL COMPANY, a Corporation organised in the year 1‘)(5‘3
under the laws of the State of Delaware, Iomted at 900 Market Street,
10 in the City of Wilmington, Stafe of Delaware, United States of America,
Manufacturers, are registered as Proprietors of the Trade Mark No. 3092
in Class 3 in respeet of ¢ Chemical substances prepared for nuse in mediecine
and pharmaey ”, IN SUCCESSION TO VICK CHEMICAL COMPANY,
a Corporation of the State of Delaware, located at Corner Roberts and
Pulaski Avenues, City of Philadelphia, State of Pennsylvania, United
States of Americ: a, Manufacturers, in whose name the said Trade Mark
was registered on the 27th Tebruary 1935 in the same class and in respeet
of the same goods.

The registration of the said Trade Mark remains in force for a period
20 of Fourteen Years from the said 27th February 1935.

A representation of the said Trade Mark is affixed hereto.
VA-TRO-NOL.
Witness my hand this Twenty-sixth day of January 1937.

P. G. DUFF,

Registrar-General.

The General Register Office,
Trade Marks Branch,
Spanish Town, Jamaica.
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EXHIBIT *‘‘R.”
TRADE MARK REGISTRATIONS Nos. 1436 (Eno) and 1257 (Fruit Salt).
Registration No. 1436.

JAMAICA TRADE MARKS LAW, CHAP. 272.

CERTIFICATE OF REGISTRAR AS TO REGISTRATION OF A TRADE
MARK.

No. 1436.

I, WILLIAM PATRICK O’BRIEN THOMSON Registrar-General of
the Island of Jamaica, hereby Certify that under date the First day of
December, 1920, J. C. ENO LIMITED of 160 Piccadilly, .ondon W., and
25 Pomeroy Street, New Cross Road, London S.IE. (formerly of Blackiriars
House, New DBridge Street, London, E.C.), England, Manufacturing
Chemists, are registered as proprietors of Trade Mark No. 1436 in Class 3
in respect of A Saline, being a Medicinal Preparation included in Class 3.

The Trade Mark is associated with Trade Mark No. 1272.

The Change of Address of Registered Proprietors was registered on
the thirtieth day of October, 1934.

The registration of the said Trade Mark was renewed and will remain
in force for a period of fourteen years from the First day of December,
1934.

A representation of the said Trade Mark is affixed hereto.

ENO
Witness my hand this Twenty-eighth day of May 1946.

W. P. THOMSON,
Registrar-General.

The General Register Office,
Trade Marks Branch,
Spanish Town, Jamaica.

10

20
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Registration No. 1257. In the
Supreme
Cowrt of

Jumdea,

JAMAICA TRADI MARKS LAW, CHAP.

&
-3
Lo

Exhibils.

CERTIFICATE O REGISTRAR A8 TO REGISTRATION OF A TRADE Exhibit R,
MARK. Trade
Mark
Registra-

- tions
No. 1257, Nos. 1257

and 1436,

continued,
I, WILLIAM PATRICIC O’BRIEN THOMSON Registrar-General of
the Island of Jamaica, hereby Certify that under date the IFirst day of
December, 1920, J. C. ENO LIMITED, of 160 Piccadilly, London, W. and
25 Pomeroy Street, Now Cross Road, London, S.E. (formerly of Black{riars
10 Iouse, New DBridge Street, London, 13.C.) England, Manulacturing
Chemists, are registered as proprietors of Trade Mark No. 1257 in Class 3
in respect of a Medicinal Preparation, In Succession To J. C. ENO
LIMITED of 25 Poneroy Street, New Cross Road, London S.18., England,
Manufacturing Chemists, in whose name the said Trade Mark was
registered on the Twenty-Sixth day of November, 1919, in the same Class

and in respeet of the same goods.

The Trade Mark is associated with Trade Marks Nos. 1272 and 3793.

The Change of Address of Registered Proprietors was registered on
the Thirtieth day of October, 1934.

20 The registration of the said Trade Mark was renewed and will remain
in force for a period of fourteen years from the Twenty-sixth day of
November, 1933.

A representation of the said Trade Mark is affixed hereto.
FRUIT SALT
Witness my hand this Twenty-eighth day of May 1946.

W. P. THOMSON,
Registrar-General.

The General Register Office,
30 Trade Marks Branch,
Spanish Town, Jamaiea.
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EXHIBIT “S.”

CORRESPONDENCE between Respondents or their advisers and P. A. Benjamin

Manufacturing Co. Ltd., Burgoyne, Burbidges & Co. Ltd., and Ayrton, Saunders & Co. Ltd.

No. 1.

LETTER from the P. A. Benjamin Mfg. Co. Ltd. to Livingston & Alexander, dated
11th October 1933.

Dear Sirs,
Attention Mr. Aston Levy.

We have for acknowledgment your letter of the 5th inst., bringing
to our attention a complaint of Messrs. Vicks Chemical Co. that we have
been infringing their registered Trade Mark in Jamaica and in Panama.

The signer immediately investigated the matter and found that
inadvertently, and without his knowledge a certain number of Hand Bills
were issued featuring the terms ¢ Vapor Rub” and * Vapour Rub.” A
few advertisements also appearcd with those words inserted.

We take this opportunity of éxpressing our sincere regret that those
words were used, and have taken immediate steps to see that as far as
possible all Hand Bills not already distributed be destroyed, and that no
further advertisements appear with the words in question.

With regard to the word ¢ Vaporex ”’ we are deeidedly of the opinion
that no infringement has been committed. In getting up the carton and
label, we took particular care to use an ecntirely new design, and we
sincerely trust that yourselves, and your clients, will feel with us that we
have not infringed their trade mark.

We again express our regret for any inconvenience that may have
been caused your clients through the term ¢ Vapour Rub ”’ appearlng on
our hand bills and advertisements.

Yours very truly,

P. A, BENJAMIN MFG. CO. LTD,,

Per CeciL B. FACEY,
Managing Director.
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No. 2.

This is & copy of the handbill which gave rise to (he Tast lecter ;—

BIENJAMIN

.‘vll [/u'
Supremne
Court of

Jameien,

Erhibits,

FOR FIMPY YIARS this name has been the ITall Mark of High shibit 3.

quelity goods.

Genins perfected the formulas and expert chemists make and tesg

every lot ol merchandise produced.

To-day we are even morve particular vo give the purchaser improved

products for the sanme money.

Please don’t lew anyone persuade you to aceeptl some article desceribed

“as good as Benjamin’s ' just for a few cents less in price.

THIE .

Ao BENJAMIN Mfg., Co. Ltd.

KINGSTON, JAMAICA

BENJAMIN'S

Jamaican
Iiealing Oil

BIENJAMIN’S
Lung Balsam

BENJAMIN’S
Laxative
Herb Tea

BENJAMIN’S
Flavourings

MAKERS OIf

BINJAMIN’S
Khus Khus
Perfume

BIENJAMIN’S
Coconut Oil
Pomade

BENJAMIN’S
Eye Lotion

BENJAMIN’S
Colic & Diarrhoca
Mixture '

42555

BENJAMIN’'S
Vaporex
Vapor Rub

—_—

BENJAMIN’S
Blood & Liver
Pills

BENJAMIN'S
Liver Tonic .

—_—

BENJAMIN’S
Rose Water

Corres-
pondenee
hetween
Respon-
dents or
their
advisers
and .\,
Benjamin
Mfu. Co,
Ltd., Bur-
govhe,
Burbidges
& Co. 1.,
and
Ayrton,
Saunders
& CO. TA(L,
conlinued,
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No. 3.

LETTER from Vick Chemical Company to Burgoyne, Burbidges & Co., Ltd., dated
11th August 1936.

Burgoyne, Burbidges & Co. Ltd.,
London, E.6,
England.

Gentlemen,

We have been advised that you manufacture and distribute a
product which is being introduced in Trinidad under the name * Vapour
Rub.”

We wish to call your attention to the fact that the word VAPORUB
is, and has been for many years, one of our principal trade marks. This
word is registered as a trademark either individually or in combination
with other marks in many countries throughout the world, including
Trinidad, and we have used the mark for many years throughout most of
the world, except the British Isles, in connection with an ointment.

It is apparent, in our opinion, that your use of the words *“ VAPOUR
RUB” in your export activities is an infringement of our trademark
rights and also constitutes unfair competition.- We feel sure you realize
the importance of this to us and how we must protect our trademark rights
in this word regardless of any amount of trouble and expense which might
be involved.

We are thus writing you with the thought that you possibly were not
informed - of these circumstances and did not realize the effect and
consequences of your export activities. Our trademark attorneys advise
us that an undertaking by you that you will not in the future export for
sale or distribution or otherwise deal in outside the British Isles any
medicinal product in connection with which there are used the words
“VAPOUR RUB?” or any other words confusingly similar to the trade
mark ‘“ VAPORUB ” will be essential to protect adequately our rlghts in
lieu of legal action.

We hope you realize that we have no desire to be anything but friendly,
but that, on the other hand, it is absolutely necessary for us to protect our
trademark rights. We will appreciate your careful consideration of this
matter and your prompt advice as to your decision in regard thereto. It
is essential that action be taken by you—or by us—without undue delay.

Yours very truly,

VICK CHEMICAL COMPANY.
Vice-President.
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No. 4.

LETTER from Burgoyne, Burbidoes & Co. Ltd. London to The Vick Chemical Company,
dated 24th August 1936.

The Viek Chemiceal Company,
Manufacturing Chemists,
122, 10, 12nd Street,
New York,
U.S.A.
Dear Sirs,

We have your letter of the 11th instant, and note that your
preparation “ VAPORUDB " is registered for the West Indies, and we are
immediately withdrawing the sale of our preparation VAPOUR RUDB for
these Islands, _

We may add that our sales for the past year in that territory have
amounted to about one dozen only, and our preparation is never likely to
create a big sale.

We are,
Yours faithfully, .
BURGOYNE, BURBIDGES & CO. LTD.
W. CRAWFORD,
Director.

No. 5.

LETTER from Ayrion, Saunders & Co. Ltd., Liverpool, to Vick Chemical Co.,
dated 21st October 1933.

Messrs. Vick Chemical Company,
122 I 42nd Street,
New York City,
U.S.A.

Dear Sirs,

We have to acknowledge your letter of the 11th instant regarding
the sale of our Ayrton brand Vapour Rub in British Honduras, and we
thank you for confirming our impression that the title * VapoRub ” had
not been registered by you in that territory.

As we have already mentioned Ayrton brand Vapour Rub is not a
line which is intended to be associated with our export business, and but
for the interest taken in it by the London firm previously referred to we
should never have thought of sending it to British Honduras.

Since we have no desire to dispute the rights which you claim in the
title ¢ VapoRub ”’ in all territories outside the British Isles, we give you
our undertaking that no further quantities of Ayrton brand Vapour Rub
will be supplied for destinations outside the British Isles in future.

Yours faithfully,

AYRTON, SAUNDERS & CO. LTD.
B. C. LEwis,
Export Manager.
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No. 6.

LETTER from Ayrton, Saunders & Co., Ltd., Liverpool, to Messrs. Vick Chemical Co.,
dated 26th November 1937.

Messrs. Viek Chemical Co.,
122 E 42nd Street,
New York, U.S.A.

Dear Sirs,

We have to acknowledge your letter of the 16th November from
which we were concerned to read of the information that had reached you
in regard to sales of Ayrton brand Vapour Rub being made in Jamaica by
our local agent, Mr. Alexis Moren of Kingston."

We have referred to our records for the past few years without finding
any trace of having supplied Mr. Moren with this product, and for the
moment we are at a complete loss to account for the circumstance to which
you refer.

After the undertaking given you in 1933 Ayrton brand Vapour Rub
was entirely withdrawn from our export range, and it has not appeared in
any of our lists since ; moreover the packing in tins which we sell in this
country is not suitable for sending abroad.

Our agent, Mr. Moren, devotes his time to booking orders on an
indent basis, and does not handle stock in the ordinary way with the
exception of an ocecasional distress shipment, and this adds to our difficulty
in trying to probe the matter.

If any supply of Ayrton brand Vapour Rub has reached Jamaica it
can only be by the merest accident and the quantity is not likely to be
large ; however, we do not see at the moment how supplies have reached
there at all.

We have written out to our agent by to-day’s mail, furnishing him
with a copy of your letter, and asking for information on the subject,
therefore we will claim your indulgence until we are in receipt of a reply.

In conclusion we wish to assure you that to the best of our knowledge
and belief the undertaking which we gave in our letter of the 21st October
1933 has been rigidly observed, and we hope eventually to be able to clear
up the present matter to your full satisfaction.

Yours faithfully,
AYRTON, SAUNDERS & CO. LTD.

B. C. Lewis,

Director.
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No. 7.
LETTER from Vick Chemical Company te Ayrton, Saunders & Co. Ltd., Liverpool, 1,
. dated 7th December 1937.
Ayrton, Saunders & Co. Litd,, Deeember 74h, 1937
3, HManover Street,
Liverpool, 1,
IKngland.
Dear Sirs,
We reccived to-day your letter of November 26th concerning the
sale of Avrton brand VAPOUR RUB in Jamaica.

As we intimated in our letter to you of November 16th we assumed
this activity was not known or approved by you in view of your previous
undertaking. It is most gratifying to learn that this assumption was
correct,

Thera is just one favor we would like to ask of you. Will you please
advise us of your agent’s reaction to your letter to him? Il he accedes
to your request to discontinue further sales, we do not wish to disturb him
by communicating with him direct. However, if he is able to obtain your
product, through unknown and, perhaps, indirect channels and continues
to sell it in Jamaica rogndl(‘% of our wishes, we must take appropriate
action diréctly against him without undue delay. Otherwise, we fear that
our trademark rights may be prejudiced. Please let me thank you again
for your very courteous co-operation.

Sincerely yours,
VICK CHEMICAL COMPANY.

Vice-President.

No. 8.

LETTER from Ayrion, Saunders & Co. Ltd., Liverpool, 1, to Vick Chemical Co.,
dated 15th December 1937.

Messrs. Vick Chemieal Co.,
122 L. 42nd 8.,
New York,
US.A.
Dear Sirs,
We have to thank you for your letter of the 7th inst., in regard to
the sale of our Vapour Rub in Jamaica, and we confirin having written our
Jamaica agent on this matter at the end of November.

At the time of writing we have not received any reply from IKingston,
but we shall be pleased to let you have a copy of our agent’s ]ette1
immediately it comes to hand.

Yours faithfully,
AYRTON, SAUNDERS & CO. LTD.

B. C. Luwis,
Director.
42555
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In the No. 9.

S

C’;{Z?Z; LETTER from Ayrton, Saunders & Co. Ltd., Liverpool, 1, to Vick Chemical Co.,
Jamaica. datqd 28th December 1937.

Ezhibits.

— Messrs. Vick Chemical Co.,

le)xlgsblt 8. 122 E. 42nd Str.,

ITeS-
pondence New York.
between
Respon- :
dents or Dear Sirs,
thei}'
:ﬁg‘ifr; With further reference to your letter of the 7th December regarding
Benjamin the sale of Ayrton Brand Vapour Rub in Jamaica, we have now heard
Mfg. Co. from our local agent Mr. A. Moren of Kingston who writes as follows :— 10
gg;eBur- “ Ayrton Brand Vapour Rub—I had a conversation with the
Burbidges “Vick Chemical Co.’s agent relative to what you have written
& Co. Litd., ‘“ about, and I assured him that I had not for years been selling
and : ‘ your brand Vapour Rub, and that it must have been very old
‘S*glﬁfgl} . “ stock that he saw.
& Co. Ltd., “1 will however again interview him on the subject informing
continued. “him that I will go around Kingston and take away from any

‘“ customer those that are labelled Vapour Rub, and when I go out
‘“in January I will do likewise at the country shops and have no
“ doubt he will agree to this.” 20

In view of the above report from Mr. Moren we think it likely that
you will have heard from your agent in a similar strain, meantime we pass
the above on for your information.

From our own investigations here, we were reasonably sure that the
stock which has given rise to the present enquiry must be some years old,
and Mr. Moren’s report lends support to this view.

Yours faithfully,
AYRTON, SAUNDERS & CO. LTD.

B. C. LEwIs,
Director. 30
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No. 10. Inthe
. . Stepreine
LETTER from Vick Chemical Company to Ayrton, Saunders & Co. Ltd,, Conrt of
dated 11th January 1938. Jamaica:
Ayrton, Saunders & Co. Litd., Fo.rhibits,

34, llanover Street,
Liverpool, 1,
LEngland.

Exhibit 8,
Corres-
pondence
between
Respon-
Attention : Mr. B. C. Lowis, Director. dents or
their
advisers
N and P, A,
Gentlemen, Benjaniin
. Mfg. Co.
I'hank you very much for your letter of December 28th in further Ltd., Bur-
regard to the sale of Ayrton Brand Vapour Rub in Jamaica. ;}z}oy?)g]
urbidges

We have not as yet received further advices from our local agent but fng(" td,,

feol quite confident that your action has been adequate to terminate further pyrion,

infringing aclivities. Saunders
& Co. Ltd.,

Please let us thank you for your prompt and courteous attention to continued.
this matter for us.

Yours very truly,

VICK CHEMICAL COMPANY.

Vice President.
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EXHIBIT “‘T.”

DOCUMENTS relating to the Application of Chemical Hall Ltd. to register Trade Mark

Form T.M. No. 2.
JAMAICA—TRADE MARKS LAW, 1911.

‘“ Vicks VapoRub Salve.”

No. 1.

THE APPLICATION of Chemical Hall Ltd.

6/T.M. 24.

APPLICATION FOR REGISTRATION OF TRADE MARK.

(a) Only goods
contained in
one and the
same class
should be set
out here.

A separate
application
form is required
for each
separate class.

(b) Here insert
legibly the full
name, address
and description
of the
individual, firm
or company.
Add trading
style (if any).

(¢) Alter to * claim
to be the
proprietors
thereof ”-in the
case of a firm
or company.

No claim is made
to the exclusive
use of the words
*“ Victor Chemical
Co.”

VICK’S
VAPO-RUB
SALVE.

VICTOR CHEMICAL

COMPANY.

For inflamation and

congestion.

Application is hereby made for Registration of
the accompanying
Trade Mark in Class 3 in respect of
(a) Salve for human use in the name of
(b) Chemical Hall Ltd.
Chemists & Druggists

of Kingston Jamaica B.W.I. who claim to be
the proprietors thereof (¢) We do not claim
the registration of this Trade Mark under the
special provisions of paragraph 5 of section 9
of the Trade Marks Law, 1911, in regard to
names, signatures, or words.
CHEMICAL HALL, LTD.

(Signed) L. C. E. NUNEs.
Dated the 21st day of January 1924,

To the Registrar,
General Register Office,
Trade Marks Branch,

One representa-
tion to be fixed
within this space,
and four others
to be sent on

separate

Forms. TM.

No. 3
Representations

of a larger size
may be folded, but
must then be
mounted upon
linen and affixed
hereto.

To be signed by
the applicant, or,
in the case of a
firm, by a partner,
adding “ A
member of the
firm,” or, in the
case of a body
corporate by a
Director or by the
Secretary or other
Principal Officer
adding the name
of the body
corporate.

Or, in any case
a duly authorized
agent may sign
adding * Agent.”

Spanish Town, Jamaica.
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No. 2.
RESPONDENTS® NOTICE OF OPPOSITION.

IFory .M. No. 7.
JAMANICA—TRADE MARKS LAW, 1911.

NoTicr or OrrosiTioN TO APPLICATION T'OR REGISTRATION.
IN TS MATTISR of an Application No. 6 by CiiMICAL IIALL
Lren. Chemists and Druggists of Kingston.
Vick Chemieal Co. of Willmington Delaware, United States of America
HMEREBY GIVIS NOTICIS of their intention to oppose the Registration of
10 the Frade-Mark advertised under the above number for Class 3 in the
Jamaica Gazette on the 7th day of February 1924 No. 9 page 113.
The grounds of opposition are as follows :
They elaim to be rightful owners of Trade-Mark and to be the
prior users: thercof. :
The address for service is care of Livingston & Alexander, Solicitors,
6 Duke Street Kingston.
VICK CHEMICAL CO.,
by LIVINGSTON & ALEXANDER,
Agents.
20 Dated this 7th day of March 1924,

No. 3.
LETTER firom Registrar~General enclosing Respondents’ Notice of Opposition.

24 March 1924.
Gentlemen,
I hand you, herewith, duplicate Notice of Opposition to Registration
of the Trade Mark submitted in your application of the 21st January, 1924
for registration in Class 3 of a Trade Mark in respect of Salve for human
use.
2. TFor your information I send you, on the back hercof, a copy of
30 Trade Mark Rule No. 53, and enclose two (2) copies of Trade Mark Form
No. 8.
I am, Gentlemen,

Your obedient servant,

Messrs. Chemical Hall, Litd., Registrar-General.
68 King Street, '
Kingston.

The copy of Rule No. 53 on back of above letter reads as follows :(—
TRADE MARKS RULES, 1913.

40 COUNTER-STATEMENT—RULE 53.

Within one month from the receipt of such duplicate the applicant
shall send to the Registrar a counterstatement (Form T.M. No. 8) in writing
setting out the grounds on which he relies as supporting his application.
The applicant shall also set out what facts, if any, alleged in the Notice of
Opposition he admits. Such counterstatement shall be accompanied by a
duplicate in writing.

42555
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In the No. 4.

S
CZ{;;?Z; LETTER from Chemical Hall Ltd. to the Registrar-General, dated 25th March 1924.

Jamaica.

A. R. Suares, Isq.,
Ezhibils. - Registrar General,
Spanish Town.

Exhibit T.

Documents .

relating to Dear Sir,

Application ) ) .

by We are in receipt of your letter of the 24th inst. enclosing us notice

Chemical — of gpposition to registration of the trade mark submitted in our

Hall Ltd. . E
toamgigter application of the 21st Jan. 1924,
Trad :
Mraarke In view of the fact that there is opposition we will not be pursuing our 10
““ Vicks application, but will put our preparation on the market without
g’;g‘;}?,Ub registration, and leave them to take steps to prevent us from selling same.
contimuied. Yours faithfully,
CHEMICAL HALL LTD.
No. 5.
REGISTRAR-GENERAL’S ORDER AS TO COSTS. -
IN THE MATTER of the application by CHEMICAL HALL LTD.,
of Kingston, Jamaica, B.W.I.,, Chemists & Druggists for
Drft. registration of the Trade Mark *‘ Vick’s Vapo-Rub Salve ”’
A.R. S, AND IN THE MATTER of the Notice of Opposition by 20
25/4/24 - Vick CHEMICAL Co., of Wilmington, Delaware, United States

of America, through their agents, LIVINGSTON & ALEXANDER,
Solicitors, Kingston, Jamaica.

The application has been abandoned by the applicants.

Under the provisions of Section 14 (10)-of the Trade Marks Law,
1911, Law 37 of 1911, the Registrar awards Seven Pounds One Shilling
and Eight Pence (£7 1s. 8d.) which lie considers as reasonable costs and
directs that such amount be paid by the applicants to the opponents
through their Agents Messrs. Livingston & Alexander.

Dated this Twenty Fifth day of April, 1924, 30

To the Applicants :(—
Messrs. Chemical Hall, Litd.,
King Street, Kingston, Jamaica,
Chemists & Druggists. '
The General Register Office, Trade Marks Branch,
Spanish Town, Jamaica.

Registrar of Trade Marks
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EXHIBIT *V.”

DOCUMENTS reclating to Respondents’ Application to rcgistcr‘ Trade Mark No. 1852.

Inthe
Suprepe

Court Q[

No. 1. Jenetiva,
APPLICATION FORM, R
Fora TM. No. 2. Frhibits.
JAMAICA—TRADIE MARKS LAW, 1911. Bxhibit V.
APPLICATION TOR REGISTRATION OF TRADE MARK. ]l‘estl",’”'
dents
‘ - applieation
m o for registra-
, - Une representa- 1 )
.1\.(“” I CK S tion to be fixed 'tIl‘().nl(:[
he “'”“I"!‘ within this space, Tade
“Reg. U.S. Pat VAPORuB and four ofhors Mark
off " are deleted. to be sent on No. 1852,

SALVE

scparato Forms.

. & A, TM. No. 3.
Agents, é
231,24,
Representations

{a) Only goods
contained in
onc and the

AN AUXILIARY TREATMENT
FOR CEATAIN FORAS Of

of a larger size
may bo folded, but
must then be

'%FLAMQ{?‘T'O# mounted upon

. ONGE 10N X

acn CHEMICAL Conpany linen and affixed
GREEHSPORO N-C., hereto. ‘

Application is hereby made for Registration of
the accompanying

Trade Mark in Class 3 in respect of (a) a

medicinal salve for external use, liver-pills,

headache-tablets, and a Iiniment for the treat-

same clas . .

dhould baset  IMenb of sprains, swellings  and lameness,

out here. rheumatism, neuralgia, burns, sore throat, T, ve signed by
Aseparate  goreness of the chest, bruises and cuts, or the Applicant or

application

form is required

for each
separate class.

lameness requiring a liniment of this kind ;
chemical, medical and  pharmaceutical
preparations in the name of (b)) ... Vick

in the case of a
firm, by a partner,
adding ““ A
member of the
firm,”’” or, in the

case of a body

“(b) Here insert Chemical Company a Corporation of the State

legibly tho full
name, address
and description
of the
individual, firm,
or company.
Add trading
style (if any).

{¢) Alter to ** claim
to be the
proprictors
thereof ™ in the
case of a firm
or company.

of Delaware, in the United States of America,
located and doing business at 7 West 10th
Street, City of Wilmington, State of Delaware,
Manufacturers, who claim to be the pro-
prictors thereof (¢) and who do not claim the
registration of this Trade Mark under the
special provisions of paragraph 5 of section 9
of the Trade Marks Law, 1911 in regard to
names, signatures, or words.

VICK CHEMICAL COMPANY
By LIVINGSTON & ALEXANDER |
(Signed) Agents.
Dated the 3 day of April 1924,
To the Registrar,
General Register Office,
Trade Marks Branch,

corporate by a
Director or by the
Secretary or other
Principal Officer
adding the name
of the body
corporate.

Or in any case a
duly authorized
agent may sign
adding ‘‘ Agent.”

Spanish Town, Jamaica.
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The following notice appears on the back of the Form :—

THE TRADE MARKS LAW, 1911, SECTION 9.

A registrable trade mark must contain or consist of at least
one of the following essential particulars :—

(1) The name of a company, individual, or firm represented in a
special or particular manner.

(2) The signature of the applicant for registration or some
. predecessor in his business.

(3). An invented word or invented words.

(4) A word or words having no direct reference to the character
or quality of the goods, and not being according to its
ordinary signification a geographical name or surname.

(5) Any other distinctive Mark, but a name, signature, or word
or words, other than such as fall within the descriptions in
the above paragraphs (1), (2), (3), and (4), shall not, except
by order of the Court, be deemed a distinctive mark :

Provided always that any special or distinctive word or words, letter,
numeral, or combination of letters or numerals nsed as a Trade Mark by
the applicant or his predecessors in business before the first day of April,
one thousand eight hundred and eighty-nine, which has continued to be
used (either in its original form or with additions or alterations not
substantially affecting the identity of the same; down to the date of the
application for registration) shall be registrable as a Trade Mark under
this Law.

For the purposes of this section * distinetive,” shall mean adapted
to distinguish the goods of the proprietor of the Trade Mark from those
of other persons.

In determining whether a Trade Mark is so adapted, the tribunal may,
in the case of a Trade Mark in actual use, take into consideration the extent
to which such user has rendered such Trade Mark in fact distinctive for the
goods with respect to which it is registered or proposed to be registered.
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No. 2. In the
AUTHORIZATION AND REQUEST FOR ASSIGNMENT. Z’f},j’,’,"i}
) Jamalea,
Sir, -
Lrlibits.

W, VICK CITEMICAL COMPANY, a corporation organized in , =
1925 under the laws of the State of Delaware, United States of Ameriea, {';‘\:',”'”t' V.
located in the city of Wilmington, State of Delaware, U.S.A., do hereby (]C(,Ttl::"-
appoint LANGNIIR, PARRY, CARD & LANGNER, 177 William St., application
New York City, New York, to act as our Agents in connection with the for registr-
registration ol the accompanying Assignment of Trademark No. 1852 tion of
dated April 7, 1924, and we hereby request under Rule 74, that the name L2

of VIOK CITIMICAT, COMPAN Y (organized in 1925), may be entered in N jus
the 1Register of Trade Marks as Proprietor of the Trade Mark No. 1852 continued.
in Class 3. :

VICK CHEMICAL COMPANY.

By M. Y. PREYER.

To the Registrar,
General Register Office, Trademarks Branch,
Spanish Town, Jamaica.

(Seal.)
STATE 0¥ NORTII CAROLINA
CouNTY OF GGUILDFORD

On this 4th day of August 1925, before me personally appeared
M. Y. Preyer to me known, who, being by me duly sworn, did depose and
say that he is the Sceretary-Treasurer of VICK CHEMICAL COMPANY,
the corporation above-named which executed the foregoing instrument ;
that he knows the seal of said corporation, that the seal affixed to said
instrument is such corporate seal, that it was so affixed by order of the
Board of Directors of said corporation, and that he signed his name thereto
by like order.

(Sgd.) GEORGE R. DAWSON,
Notary Public.
My Commission Expires August 24, 1927.
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In the ' No. 3.
%‘;{’;‘j’ﬁ; JOINT REQUEST—FORM 15.
Jamaica.

Forym T.M.—No. 15. re T.M, 1852,

Exhibits.

" JAMAICA—TRADE MARKS LAW, 1911.
Exhibit V.
Respon-
dents’ -

application
for registra- J OINT REQUEST BY REGISTERED PROPRIETOR AND ASSIGNEE TO REGISTER

%‘md‘)f THE ASSIGNEE AS SUBSEQUENT PROPRIETOR OF A TRADE MARK.
raae .
%Iiﬂigm,  We, (a) VICK CHEMICAL COMPANY (corporation of 1923), of

(b) Wilmington, Delaware, U.S.A. and (¢) VICK CHEMICAL COMPANY
(corporation of 1925), of (d) Wilmington, Delaware, U.S.A. hereby request
under Rule 74, that the name of (¢) VICK CHEMICAL COMPANY (a 10
corporation organlzed in 1925) located at 7 West 10th Strect, Wilmington, '
Delaware, U.S.A. carrying on business as (f) Manufacturers at (g) Wil-
mington, Delaware, may be entered in the Register of Trade Marks as
proprietor of the Trade Mark No. 1852 in Class 3.

.VICK CHEMICAL COMPANY.
() By H. S. RICHARDSON,
Pres.

continued.

"VICK CHEMICAL COMPANY.
(?) By M. Y. PREYER,
Seety. Treas. 20

To the Registrar,
General Register Office, Trade Marks Branch,

Spanish Town, Jamaica.

(a) Name of Registered Proprietor. . (f) Trade or business of Assignee.

(b) Address of Registered Proprictor. (g) Address of Assignee,

(¢) Name of Assignee. (h) Signature of Registered Proprietor.
{d) Address of Assignee. (i) Signature of Assignee.

(¢) Name of Assignee.
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No. 4.
ASSIGNMENT.

TRADE MARK
JAMATICA

WHEREAS, VICK CITEMTCAL COMPANY, a corporation organized
in 1923 under the laws of the State of Delaware, United States of America,
located in the eity ol Wilmington, State of Delaware, U.S.A. (hereinaflter
called the Assignor), is the owner of the entire right, title and interest in
and to JAMATCAN Trademiark No. 1852 dated April 7, 1924 ¢

AND WITEREAS, VICIK CHEMICAL COMPANY, a corporation
organized in 1925 under the lnws of the State of Delaware, United States
of America, located in the eity of Wilmington, State of Delaware, U.S.A.
(hercinafter called the Assignee), is desirous of acquiring the entire right,
title and interest in and to the aforesaid Trademark and the goodwill of
the business in conneetion with which said trademark is used :

NOW TIHIEREFORE, TO ALL WHOM IT MAY CONCERN, Be It
IKnown that for and in consideration of the sum of FIFTY POUNDS
STERLING (£50. 0. 0. Stg.), in hand paid, the receipt of which is hereby
acknowledged, the said Assignor has sold, assigned and ftransferred, and
by these presents does sell, assign and transfer unto the said Assignee, the
entire right, title and interest in and to the aforesaid Trademark together
with the goodwill of the business in connection with which said trademark
1s used, and all other rights which the said Assignor has heretofore enjoyed

thereunder.

IN WITNESS WHEREOI", the said parties to these presents, have
hereunto set their hands and seals this 4th day of August, 1925.

THE COMMON SEAL of the said } VICK CHEMICAL
Assignor was hereunto affixed in the COMPANY.

presence of By L. RICHARDSON.
T. M. Ross.
JAMES HUGIES.

THE COMMON SEAIL of the said ] VICK CHEMICAL
Assignee was hereunto affixed in the ;| COMPANY.
presence of | By M. Y. PrREYER.
T. M. Ross.
JAMES HUGHES.

In the
Srpreme
Conrt of

Jeamaien,

Erhibits.
Exhibit ¥,
Respon-
dents’
apphication
for regixtr-
tion of
Trade
Mark
No. 1852,
continued.,



164

In the No. 5.
Supreme .. . .
Court of LETTER from Livingston & Alexander to Registrar-General, dated 5th April 1924.
Jamaica. .
Dear Sir,
Exhibits. . _ : J AV ”
re Trade Mark Application * Vicks Vapo Rub.
ﬁzﬁ;’gj V. - We send you herewith Application for the registration of the above

dents’ Trade Mark consisting of Application Form with 4 additional representa-
application tions of the mark, and electro-block.

g Loon ) .
or registra Our authority to aet in the matter is already in your bands and we

)'Glzf;d(e)f enclose cheque for 10/— to cover your fee.
llggr I?i852, Yours faithfully, 10
continued. LIVINGSTON & ALEXANDER.
Per A. V. L.
The Registrar-General,
Spanish Town.
The following official notes appear on this letter :—
£-10/- recd. Brt. to account receipt No. 5521 sent
Initl’d. '
7/4
(1) Tile block (temporarily) Done
Initl’d. S.B. : 20
8/4
(2) Search
Initl’d.
7/4
(2) Wait
(1) Yes
AR.S.
8/4

Return the appln. and point out that as regn. is sought in class 3 the
specification cannot include preparations for veterinary purposes for which 3¢
a separate application must be made in class 2, and say that the applicants’
name etc. should be more fully set out to show the State of incorporation
ete. and the words ¢ Reg. U.S. Pat Off 7’ deleted.

' A. R. S.
8/4
Letter T.W.
Dup. herewith

Initl'd. S.B.
9/4
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No. 6. In the

LETTER from Registrar-General to Livingston & Alexander, dated 9th April 1924, ‘:"’1”""“’}_’
ROy

Gentlemen, 9 April 1924, Jamaien,
re Trade Mark Vieks Vapo Rub Salve.

I return, herewithy this Trade Mark Application submitted with

your letter of the 5l instant and have to point ouf, the following :(— Bxhibit V.

 rootae] 1adl o T s e Respon-
(A) As registration of the Mark is sought in elass 3 the g,

specifieation cannof, include preparations for Veterinary purposes application

Irhibits,

for which a separate application must be made in Class 2. for regixira-
10 () The applicants name etfe. should be more fully set out to tj"r"l'(,:’r
show the State of Incorporation cte. Mark
() The words ¢ Reg. U.S. Pat Off.”” should be deleted. No. 13532,

continued.
T am, Gentlemen,

Your obedicnt servant,

Messrs, Livingston & Alexander, Registrar-General.
Solicitors,
6, Duke Street,
Kingston.
No. 7.
20 LETTER from Livingston & Alexander to the Registrar-General, dated 28th April 1924,

re Trade-Mark Vieks Vapo Rub.

Dear Sir,
We return you the Application herein duly amuulcd which now
conforms to your requirements. _
We attach some prints of the Trade Mark, from whlch has been
omitted the words “ Reg. U.S. Pat. Off.”
Yours faithfully,
LIVINGSTON & ALEXANDIR.
The Registrar-General,
30 Spanish Town.

The following official notes appear on this letter :—
Ifiled unaffixed copies. Done

S.B.
29/4
Search
Initl’d.
29/
Yos,
A.R.S.
40 20 /4

: - Search made proposed. T.M. distinct from anything on the register
or pending.
Initl’d.
30/4
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In the EXHIBIT “W.”

S
C%;?Z; DOCUMENTS relating to Respondents’ application to register Trade Mark No. 3276

Jamaica as follows —

Exhibits. No. 1.

Exhibit W. No. 3276

Documents

Eiiﬁé’f.“’ T/M No. 12. (c)__96
dents’ T.M. 36

application

t",l? arggister JAMAICA TRADEMARKS LAW, 1911.
rade

Mark

No. 3276.

APPLICATION FOR REGISTRATION OF TRADEMARK.
VICKS. 10

Application is hereby made for registration of the accompanying
trademark in Class 3, in respect of All goods included in Class 3, in the
name of VICK CHEMICAL COMPANY, a corporation organised in the
year 1933 under the laws of the State of Delaware, located at 900 Market
Street, Wilmington, State of Delaware, United States of America,
Manufacturers, trading as VICK CHEMICAL COMPANY, who claim to
be the proprietors thereof. Applicant does not claim the registration of
this trademark under the special provisions of paragraph 5 of Section 9
of the Trademarks Law, 1911, in regard to names, sighatures, or words.

The applicant agrees to the association of this trademark with the g¢
registered trademark No. 1852.

VICK CHEMICAL COMPANY.

By LANGNER, PARRY, CARD & LANGNER.
Ageonts.

Dated the 26th day of October 1936.

To the Registrar,
General Register Office, Trademarks Branch,
Spanish Town, Jamaica.
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No. 2,
MINUTES appearing on folder of Gencral Register Office.

96 /T.M. 36.
GIENBERATL, REGISTER OI'IFICE.

From Whom Langner, Parry, Card & Langner.

Place New York City, U.S.A.
Dato 26.10.306.
SUBJECT.
(1) Appln. for regn. of trade mark—Vicks—in class 3.
MINUTES.
Received 5.11.36
£2.11. 3.
Reept. 19609 for £2. 6 /- hw. for 5/3 balance—sece 54 /T.M. 36.
M.LR.
12/11/36.
File block and unaflixed copies.
TFiled
Initl’d.
24/11
Search.
Initl’d.
24.11.36
Search made in indexed and among pending applications.
Please see 1852 herewith.
Initl’d.
27.11.36
In view of the Refuse as resembling T.M. 1852 in which the word Vicks is
disolaimor of the a prominent feature. Say if there has been a change in
sord l‘gig};sitog the proprietorship of the T.M. 1852 the change must be
taken 1o be an registered before the present appln. can be proceeded with,
inventod yordor — Return the appln. herein for the Co. to be further identified
in the US.A. by the year of Inc. and for a note of assocn. to be made.
Fee 1/-
Initl’d.
1.12.36
Letter hw. in dup.
Initl’d.
8/12

Letter not sent.

The T.M. No. 1852 has been assigned to them vide 1976/36 papers
rec’d. 9.12.36.

Return the appln. to be associated with No. 1852 and ask that the
year of Incorporation (1933) be entered. Say there is 13/8 from their
remittance of 30th ult. in re Assgt. of the 2 T.Ms therein, and association
fee will be taken therefrom.

[NoTe : further minutes, not relevant to the proceedings, appear in the
original Exhibit but do not appear in the Record.]

In the
Nupreme
Court of
Jamaiea,

Erhibits.

Exhibit W,
Documents
relating to
Respon-
dents’
application
to register
Trade
Mark
No. 3276.
conlinuel,
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Documents
relating to
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to register
Trade
Mark

No. 3278,
continued,

taken therefrom.
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No. 3.

LETTER from Langner, Parry, Card & Langner to Reglstrar-General dated
26th October 1936.

Dear Sir, :
Re: VICK CHEMICAL COMPANY
Trademark VICKS in Jamaica.

We beg to send you herewith the following :
(1) Authorization
(2) Electro
(3) 10 Prints
(4) Application—Form No. 12
(5) Form T/M No. 3
(6) Cheque for £2 7s. 0d.

comprising an application for registration of the above trademark in the
name of VICK CHEMICAL COMPANY, a corporation of the State of
Delaware, located at 900 Market Street, Wilmington, State of Delaware,
United States of America.

Please be good enough to send us proof of registration of this mark
at your convenience, and oblige.

Respectfully,
LANGNER, PARRY, CARD & LANGNER.
By F. H. LoGax.

No. 4.

LETTER from Registrar-General to Langner, Parry, Card & Langner, dated the
17th December 1936.

Gentlemen,
re T.M. “ VICKS.”

I return herewith the Application, submitted with your letter of
the 26th October 1936, for registration of the above Trade Mark in Class 3
in the name of VICK CHEMICAL COMPANY, a corporation of Delaware,
U.S.A., and have to request that the application be noted for association
with reglstered Trade Mark No. 1852, and that the year of Incorporation
of the applicants (1933) be entered on the application.

2. There is a balance of 13/8 from your remittance of 30th November,
in re Assignment of the 2 Trade Marks therein, and association fee will be

I am, Gentlemen,
Your obedient Servant,

: . Registrar-General.
Messrs. Langner, Parry, Card & Langner, ’
17, John Street,
New York City, U.S.A.

10
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No. 5.

LETTER from Langner, Parry, Card & Langner to the Registrar-Goneral, dated
6th January 1937.
Sir,

Re: VICIK CIIEMICAL COMPANY
Trade Mark VICKS in Jamaica,

We are in receipt of your letter of December 17, 1936, and as
roquested by you we have inserted on the application form the required
statement as to the applicant company, and we have also inserted an
agreement of association with the trade mark No. 1852. We now return

the application form herewith and trust that the application may now be
accepted and procecd to registration.

Respectfully yours,
LANGNER, PARRY, CARD & LANGNER.
By L. R. SEYMOUR.

EXHIBIT ‘X.”
DOCUMENTS relating to Respondents’ application to register Trade Mark No. 3707.

No. 1.
APPLICATION FORM.
Fora T/M No. 2. '
JAMATICA—TRADE MARKS LAW, CHAPER 272
APPLICATION FOR REGISTRATION OF TRADE MARK.
VAPORUB..

Application is hereby made for registration of the accompanying
Trade Mark in e¢lass 3, in respeet of Chemical substances prepared for use

in medicine and pharmacy in the name of VICK CHEMICAL COMPANY,

a corporation of the State of Delaware, located at 900 Market Street
Wilmington, State of Delaware, United States of America, \Imnufﬂctuler%
trading as VIOK CHEMT CAL COMPANY, who claim to be the pmprletors
thercof. Applicant does not claim the registration of this Trade Mark
under the special plovisions of paragraph 5 of Section 8 of the Trade Marks
Law Chapter 272, in regard to names, signatures or words. This trade
mark is to be associated with No. 1852, '

VICK CHEMICAL COMPANY.
By LANGNER, PARRY, CARD & LANGNER,

Agents.
Dated the 2nd day of October 1941,

To the Registrar-General,
General Register Ofﬁce, Trade Marks Branch
Sp(unsh Town, Jamaica.

42555
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No. 2.
MINUTES appearing in and on folder of General Register Office.

[EXPLANATORY NOTE.—The Plaintiffs had applied simultaneously for
the registration of the trade mark VA-TRO-NOL, having apparently
overlooked the fact that this mark had already been registered—see Trade
Mark 3092 in Exhibit No. M. The minutes below deal not only with the
VAPORUB application but also with the VA-TRO-NOL application.
After the Registrar-General had pointed out that the mark VA-TRO-NOL
application had already been registered, the Application for such mark was
withdrawn.] »

GENERAL REGISTER OFFICE.

From Whom Langner Parry Card & Langner.
Place , New York.
Date 13th October, 1941.

TRADE MARK APPLICATION.

(A) VAPORUB
(B8) VA-TRO-NOL Class 3

Former Papers MINUTES.

Appln. 10 Prints—4 affxd. & 6 unaffxd., Block, Auth. of Agt. in respect
of each appln. also $2303.
Recept. Q 63080 for £4 12 /- h/with.
£1.10.1 change

J.M.L.
: 14.10.41
3/3 used re 985 : 41
J.M.L.
15.10.41
Mr. Hearne,
Search &c.
E.P.
15 Oct. 1941
A.R.G.

Search made.
Please sec marks of Applicants now on Register
Nos. 1852 Vicks “ VapoRub ” :
3276 Vicks

5 3092 VA-TRO-NOL
all in the same class.

T.M. 3092. VA-TRO-NOL and the one now applied for are
identical. They should, of course, be associated, but I cannot see
why a registration should be applied for when the one now on Register
has several vears to go yet.

2. VapoRub should be associated with 1852 now on Register.

1
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3. Inform applicants re above. Inthe
Initl’d. Supreme
28.10.41 Court of
Mr. Abrahams, Jamaica,
Please check. Exhibits,
MitlPd. .
28.10.¢1 Exhibit X,
Mr. Hearne, Doctimerity
relating to
Checked. Respon-
Please see Mark No. 2672, appln. h’with, dents’
Initl’d. application
31.10.41 to register
AR.G. prade
2672. Vapex. Nothing confusing or likely to deceive. Ngf 3707
Initl’d. continmed.
3.11.41
(A) Ask for association.
(B) Identical point out.
Initl’d.
6 Nov. 1941
Typist
InitPd.
6.11.41
Letter in dupl. & Appln. reept. & reprn. attd.
Init1’d.
7.11.41
Letter from P.M. Spanish Town rec’d. 28.11.41
Ag. R.G.

1. There is enough in hand to make refund to P.M. Spanish
Town, but in our next communication to L.P.C. & L. the error will
have to be pointed out.

Initl’d.
1.12.41
Mr. Lloyd,

Refund 9/9. Inform L.P.C. & L. in continuation of letter

No. 63/T.M. 41 dated 7th Nov. 1941.

Initl’d.
29.11.41
Nine shillings and ninepence sent by Doris Burrell.
Initl’d.
1.12.41
ackment. rec’d. 1.12.41
Typist
As in Ag. R.G.’s minute above.
Initl’d.
1.12.41
Letter in dup.
A.S.H.
2.12.41

Amended appln. rec’d. let. 8.12.41
Initl’d.
9.12.41



172

In the No. 3.
S
01;2;(:72; | LETTER from Langner, Parry, Card & Langner to the Registrar-General, dated

Jamaica. 3rd October 1941.

Eaxhibits. Dear Sir,
Exhibit X. re: VICK CHEMICAL COMPANY
Documents Trade Mark VAPORUB in Jamaica.

relating to
Respon- ] .
dents’ We beg to send you herewith the following :
application L

to register (1) Authorisation

Arade (2) Electro

No. 3707, (3) 10 prints 10

continued.

(4) application—form No. 2
(5) Form T.M. No. 3
(6) Money Order for $11.52 (the equivalent of £2. 7. 0)

for registration of the above trademark in the name of VICK CHEMICAL
COMPANY, a corporation of the State of Delaware, located at 900 Market
Street, Wilmington, State of Delaware, United States of America.

Please be good enough to send us proof of registration of this mark
at your convenience, and oblige.

Respectfully,

LANGNER. PARRY, CARD & LANGNER. 99
By F. H. LoGAN. '

Nq. 4,
63a/T.M. 41.
TForM T/M No. 3.
JAMAICA—TRADEMARKS LAW CHAPTER 272.

ADDITIONAL REPRESENTATION OF TRADEMARK, TO ACCOMPANY
APPLICATION FOR REGISTRATION.

VAPORUB.
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No. 5.

LETTER from the Registrar-Goneral to Langner, Parry, Card & Langnor, dated
7th November 1941.

Dear Sivs,

re Trade Marks ¢ VapoRub ” and * Va-tro-nol ”
Class 3.

I acknowledge the receipt of your letters of 3rd October, 1941,
forwarding in connection with each of the above Trade Marks, the
following :—

(A) Authorization,

(B) Electro Block.

(¢) 10 Unaflixed representations.

(p) 4 Aflixed Representations on IForm T.M. No. 3.

(&) Application in Class 3 in respect of Chemical substances
prepared for use in medicine and pharmacy in the name of Vick
Chemical Company, a corporation of the State of Delaware, located
at 900 Market Street, Wilmington, State of Delaware, United States
of America, Manufacturers.

(r) Money Orders for $11.52 in regard to ‘ Vaporub’ and
811.51 in regard to ‘ Va-tro-nol >’ which have realised a total of
£6. 2. 1d. Receipt for £4. 12. 0. is enclosed.

2. In reply I have to ask that you will associate the present mark
with Trade Mark No. 1852 registered in the same class and in the name of
the same proprietors, the fee for association being 1/-. The Application
is returned herewith and copy of T.M. No. 1852 is enclosed.

In the
Supreme
Court of

Jamaica,

Erhibits,
lixhibit X,
Documents
relating to
Respon-
dents’
application
to register
Trade
Mark
No. 3707,
continued.

3. With reference to Trade Mark ‘ Va-tro-nol,” I have to inform

you that there is alrcady on the Trade Marks Register an identical mark
registered in the same class in respect of the same goods and in the name
of the same proprietor, in 1935 ; and numbered 3092.

Yours faithfully,

E.P,,
Acting Registrar-General.

42555
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In the : No. 6.
S
C?){;:?Zj LETTER from Langner, Parry, Card & Langner to Registrar-General, dated
Ja,naica. 26th Novembel‘ 1941.
Ezhibits. Dear Sir,
Exhibit X. Re : Vick Chemical Company—Trade
Documents VAPORUB in Jamaica Class 3.
relating to
iﬁf&?n' ' 1. Referring to the office letter of November 7, in the above

application atter, the application has been amended in order to show that the mark
to register 1S (0 be associated with prior Registration No. 1852. The amended

Trade application form is returned herewith, together with the print of the prior 10

BVIM%7O7 Registration No. 1852, kindly loaned by the Registrar.

No. R

continued. 2. Tavorable consideration of the application is requested.
Respectiully,

LANGNER PARRY CARD & LANGNER.

By F. H. LoGAN.
encs.
1. Amended Application.
2. Print of Registration No. 1852,

No. 7.

LETTER from Registrar-General to Langner, Parry, Card & Langner, dated 20
* 13th December 1941.

Gentlemen,
~ re Trade Mark “ VapoRub.”

I have to acknowledge the receipt of your letter of the 26th
November, returning application dated 2nd October, 1941, for Registration
of a Trade Mark in Class 3 in the name of Vick Chemical Company, a
corporation of the State of Delaware, located at 900 Market Street,
Wilmington, State of Delaware, United States of America, Manufacturers,
which application will be duly advertised as required by the Trade Marks
Law. 30

2. Should no successful opposition be offered registration will be
effected in due course. -

LS * * * ES
I am, Gentlemen,
Your obedient Servant,

E. POULLE,
Acting Registrar-General.
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EXHIBIT “Y.” In the
INVOICE of cxportation of Karsolo Vapour Rub to Jamaica, dated 26th August 1941. ':"”1”"’"“"
Lonrt o
No. 1. Junuu’:wf,
Manchester  August 266h 1941, T
‘ England. Frhibits,
Messrs, TS PALACE DRUG STORES LTD. Chemists, Druggists, cte. shibit v,
51 Last Queen Street, Invoice of
IKingston Janmica B.W. I, exporta-
T5A31281 Bought of ton of
10 IERH208 5. GRIFIFI'THS HUGLIES LTD. \r;”)'(::,;’
15 472 Rub to
T 6083 - o JS. Jamaiea,
EWNETYREI 26th
ll/lU/H’ August
Current 1911,
Marks and domestic
Country Numbers on Order dated 24/7/41 values in Selling price
of Origin Packages Quantity and Description of Goods currency of  to Purchaser
cxporting
country
20 £ s d. £ s d
6 doz. Kruschen Salts (Large Size)
Dry 4 Net £ 40 £ 40
3 doz. Kruschen Salts (Small Size)
Powder Net 1 5 3 1 5 3
1 doz. 10-0z. pkts. Radox Bath
g : Salts Net 012 0 012 0
“ } doz. 20-0z. pkts. Radox Bath
) Salts Net 0 9 7 010 0
, S 3 doz. Small Size Pkts. Digestif
30 A Rennie Pastilles Net 012 ¢ 012 0
1 doz. Large Size Pkts. Digestif :
Rennie Pastilles Net 014 3 014 0
3 doz. Karsote Vapour Rub Net 013 2 012 0
3 doz. Karsodrine Inhalers  Net 112 2 110 ¢
1 doz. Large Size Laxobae ’ 0 6 0 0 6 0
. 10 811 10 5 3
P.D.S. Ltd. 1 Case 010 5
Kingston
Jamaica . £10 15 8
40 Net
“ The domestic value declared
above does not include
Purchase Tax.”
Cwts. Qrs. Lbs. Ozs.
Total Net
Weight — 1 3 9%
5  Legal This is to certify this
Weight — 3 7 8 invoice is correct.
y  Gross for I. Griffiths
50 Weight 1 0 10 .0 ' Hughes
Size of Case 193" X 17} x 23%" L. Fairclough
Delivered to Docks 86890
For shipment per $/S ¢ Dramatist
C/o Mecssrs. Holt & Moseley Ltd. Invoice relating to

Licencee
No. M 86890
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Amount in

currency of State if
exporting included
country .
(1) Cartage to rail or docks 1 Yes
(2) Inland Freight and other charges to the dock area, including
insurance _ J 0 2 9 Yes
(3) Labour in packing the goods into outside packages 0.0 5 Yes
(4) Value of outside packages 010 5 No
(5) Charge by way of Royalties Nil Nil 10
No. 2.

Manchester September 8th 1941

England

MEessrs. THE PALACE DRUG STORES LTD. Chemists, Druggists, ete.

51 East Queen Street

Kingston Jamaica B.W.I.

Bought of
E. GRIFFITHS HUGHES LTD.
EA 31281 '
Goods
T 6083
14,10/41 JS

Kruschen Salts, Radox, Digestif Rennie Pastﬂles, Karsote
Vapour Rub Inhalers & Laxobac

Freightage ete. (1 Case)

Rate Min. .. .. 015 ©
259, 0 3 9
018 9

Dues Entry & F.0.B. Expenses 1/1 & 1/—
Bills of Lading . ..
Attendance, Postage & Agency

Passing Pre-entry .
Insurance—War Risk & \Iarme

- Mark :—P.D.S. Ltd. 1

Kingston
Jamaica

Per S/S ¢ Dramatist ”’

This is to certlfy this invoice
i8 correct.

E. Griffiths Hughes Ltd.
E. Fairclough.

Packages 20 .

018 9

2 1
3 930

1 6

1 6

9 11

£1 17 6
40
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No. 3. Inthe

Supreme

86890 Court of

Janaiea,
Manchester September 8th 1911

Iingland I;‘TT.\-,
. o . . . Lixhibit Y.
Musses, THE PALACKH DRUG STORES L. Chemists, Druggists ete. fnvoime of

51 Fast Queen Street ‘t‘l\n']’l(’;?‘
Kingston Jamaica BAW.L Karsote
Vapour
Bought of l;ub to
Jamaica,
5. GRIFFITHS HUGIIES LTD. 8th
10 T 6083 JS. Popyembrr
14/10/41 continued,

BA 31281 (STATEMENT)

To Kruschen Salts, Radox Bath Salts, Digestif Rennie
Pastilles, Karsote Vapour Rub, Karsodrine Inhalers

& Laxobae .. .. ch e .. .. .. 10 5 3
1 " T " Case 10 5
” ) ’ » Ireightage cte. 117 6

Net £12 13 2

Mark :(—P.D.S. Ltd. 1
20 Kingston
Jamaica

Per S/S ¢ Dramatist ”?

This is to certify this invoice
is correct.

E. Griffiths Hughes Ltd.
E. Tairclough.

Invoice relating to
Licence
No. M. 86890

42555
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EXHIBIT “CC.”
UNITED STATES REGISTRATIONS—(1) 103601, (2) 292248 and (3) 333896.

No. 1.
No. 103601.

THE UNITED STATES OF AMERICA.
To all whom these Presents shall come :

THIS IS TO CERTIFY that by the records of the United States
Patent Office it appears that THE VICK CHEMICAL CO., of Greensboro,
North Carolina, did on the 18th day of July 1913, duly file in the said
office an application for REGISTRATION of a certain TRADE-MARK
for A SALVIE That they duly filed therewith a drawing of the said
TRADE-MARK, a statement relating thereto, and a written declaration,
duly verified, copies of which are hereto annexed, and have duly complied
with the requirements of the law in such case made and provided, and
with the regulations prescribed by the COMMISSIONER OF PATENTS.

And, upon due examination thereof, it appearing that the said
applicants are entitled to registration of their said TRADE-MARK under
the law, the said TRADE-MARK has been duly registered to The Vick
Chemical Co., their successors or assigns, in the UNITED STATES
PATENT OFFICE, this sixth day of April 1915. .

This certificate shall remain in force for TWENTY YIEARS, unless
sooner terminated by law.

IN TESTIMONY WHEREOI' T have hereunto set my hand
and caused the seal of the PATENT OFFICE to be affixed, at
the city of Washington, this sixth day of April in the year of our
Lord one thousand nine hundred and fifteen and of the
Independence of the United States the one hundred and thirty-
ninth.

J. T. NEWTON,
Acting Commissioner of Patents.
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OFIrICI.

T VICK CITEMICAL CO., O1F GREENSBORO, NORTIH CAROLINA.

TRADE-MARK FOR A SALVE.

103,601

Application fited July 18, 1913.

Registered Apr. 6, 1915,

Serial No. 71,850,

STATEMENT.

To all whom it may concern :
Be it known that we, TIIE VICK
CHEMICAT, CO., o firm domiciled in

10 Greensboro, county of Guilford, State of

North Caroling, doing business in the said
city, and composed of the following
members, T, RICITARDSON and 1. S.
RICITARDSON, citizens of the United
States of Ameriea, have adopted and used
the trade-mark shown in the accompanying
drawing, for a salve in Class No. 6,
Chernicals, Medicines, and pharmaceutical
preparations.

The trade mark has been continunously
used in our business since January 1st,
1911. :

The trade mark is applied or aflixed to
the jars containing the goods, by placing
thercon & printed label on which the trade
mark is shown, and by inclosing the jars
in printed wrappers on which the mark is
shown.

THE VICK CHEMICAL CO.
By L. RICHARDSON,
‘A Member of the Firm.

“ VAPORUB.”

DECLARATION.

State of North Carolina, county of Guil-
ford, ss:

LUNSFORD RICIIARDSON, being
duly sworn, deposes and says that he is a
member of the firm, the applicant named
in the foregoing statement; that he
believes the foregoing statement is true;
that Le believes said firm is the owner of

30 the trade mark sought to be registered ;

that no other person, firm, corporation, or
association, to the best of his knowledge
and belicf, has the right to use said trade
mark in the United States, either in the
identical form or in any sueh near resem-
blance thereto as might be calculated to

deceive ; that the said trade mark is used
by said firm in commerce among the
several States of the United States; that
the drawing and description presented
truly represent the trade mark sought to
be registered; and that the specimens
show the trade mark as actually used
upon the goods.

LUNSFORD RICHARDSON.

Subsecribed and sworn to before me this
17th day of July, 1913.
F. C. BOYLES,

(LS.) Notary Public.

Copies of this trade mark may be obtained for five cents each by
addressing the * Commissioner of Patents, Washington, D.C.”
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THE UNITED STATES OF AMERICA.

Application having been made by Vick Chemical Company, of
Philadelphia, Pennsylvania, a corporation of Delaware, assignee by mesne
assignments, for renewal of Certificate of Registration of Trade-Mark
No. 103,601 registered April 6, 1915, to The Vick Chemical Co., for A Salve,
and the renewal fee required by law having been paid, this is to certify
that the said Certificate of Registration No. 103,601, has been renewed to
Vick Chemical Company, a corporation of Delaware, and will remain in
force for twenty years from April 6, 1935, unless sooner terminated by law.

IN TESTIMONY WHEREOF I have hereunto set my hand
and caused the seal of the Patent Office to be affixed at the City
L.S. of Washington, this 18th day of December, 1934.

COMRAY P. COX,

Attest : Commissioner of Patents.
H. S. MILLER, '
Law Examiner.

No. 2.
No. 292248.

THE UNITED STATES OF AMERICA.
To All To Whom These Presents Shall Come :

THIS IS TO CERTIFY That by the records of the UNITED STATES
PATENT OFFICE it appears that VICK CHEMICAL COMPANY, of
Philadelphia, Pennsylvania, a corporation organized under the laws of the
State of Delaware, did on the 4th day of November, 1931, duly file in said
Office an application for REGISTRATION of a certain TRADE-MARK
shown in the drawing for the goods specified in the statement, copies of
which drawing and statement are hereto annexed, and duly complied with
the requirements of the law in such case made and provided, and with the
regulations prescribed by the COMMISSIONER OF PATENTS.

And, upon, due examination, it appearing that the said applicant is
entitled to have said TRADE-MARK registered under the law, the said
TRADE-MARK has been duly REGISTERED this day in the UNITED
STATES PATENT OFFICE, to Vick Chemical Company, its successors or
assigns.

This certificate shall remain in force for TWENTY YHKARS, unless

‘sooner terminated by law.

IN TESTIMONY WHEREOF I have hereunto set my hand
and caused the seal of the PATENT OFICE to be affixed, at
the City of Washington, this eighth day of March, in the year of

L.S. our Lord One thousand nine hundred and thirty-two, and of the
Independence of the United States the one hundred and fifty-
sixth.

THOMAS E. ROBERTSON,
Attest : Commissioner of Patents.
G. P. TUCKER, -
Law Examiner.
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PATENT

Trade Mark 292,248,

O IICLS,

VICK CHEMICAL COMPANY, O PIILADILPILILA,
PINNSYLVANIA.

Act of I'ebruary 20, 1905,

Application filed November 4, 1931.

Serial No. 320,800.

(Design)
VICKS
VAPORUB

STATEMENT.

To the Commissioner of Patents :

Viek Chemical Company, a corporation
duly organized nnder the Inws of the State
of Delaware, and located at DPhiladelphia,
and doing husiness at the corner of Roberts
and Pulaski Avenues, Philadelphia, Penn-
sylvania, has adopted and used the trade-
mark shown in the acconpanying drawing,
for MEDICINAL SALVE I'OR USE IN

20 SUCIT ATLMENTS AS CROUP, COLDS,

PNEUMONIA, CATARRII, TONSILITIS,
BRONCIIITIS, SORE TIIROAT,
WHOOPING COUGH, ASTTIMA,
BURNS, BRUISES, SPRAINS, STINGS,
NEURALGIA, ECZEMA, ITCIIING
IIUMORS, ITCIIING PILES, DBOILS,
AND RIIEUMATIC PAINS, in Class 6,
Chemicals, medicines and pharmaceutical
preparations, and presents herewith five

speeimens  showing the trade-mark as
30 5P g

actually used by applicant upon the goods,
and requests that the same be registered
in the TUnited States patent office in
accordance with the act of February 20,
1905, as amended.

The Trade-mark has been continuously
used and applied to said goods in appli-
cant’s business and in the business of its
predecessors as to Vicks since 1894, as to

0 Vaporub since January 1st, 1911, and as to

the trade-mark shown on the drawing
since October 8, 1931.

The lining on the drawing is intended

to denote the colors blue and red.

No claim is-made to the representation
of a jar, per se. The portrait shown on the
drawing is fanciful.

Applicant is the owner of trade-mark
registrations Nos. 100,455 dated October 20,
1914 ; 103,601 dated April 6, 1915;
135,667 dated November 19,1918 ; 157,235
dated July 25, 1922 ; 241,960 dated May 8,
1928 ; and 241,961 dated May 8, 1928.

The Trade-mark is applied or affixed to
the goods, or to the packages containing
the same by placing thereon a printed label
on which the trade-mark is shown Dby
printing, impressing and lithographing the
same upon cartons, boxes, or other recep-
tacles containing the said goods, and upon
and in connection with said goods in
various other convenient ways.

The undersigned hereby appoints Edward
S. Rogers and James F. Hoge, both of
41 ast 42nd Street, New York City, New
York, and Francis L. Browne, Dudley
Browne and Thomas L. Mead, Jr., Shore-
ham DBuilding, Washington, D.C., its
attorneys to prosecute this application for
registration, with full power of substitution
and revocation, to make alterations and
amendments therein, and reccive the
certificate, and to transact all business in
the Patent Office in relation therecto.

VICK CHEMICAL COMPANY,

By W. Y. PREYER,
First Vice-President.
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No. 3.
No. 333896.

No. 333896.
THE UNITED STATES OF AMERICA.
To All To Whom These PRESENTS Shall Come :

THIS IS TO CERTIFY That by the records of the UNITED STATES
PATENT OFFICE, it appears that VICK CHEMICAL COMPANY, of

202248 and Pphiladelphia, Pennsylvama, a corporation organized under the laws of the

333896,
commued

State of Delaware, did, on the 22nd day of November, 1935 duly file in the
said Office an application for REGISTRATION of a certain- TRADE-
MARK shown in the drawing for the goods specified in the statement,
copies of which drawing and statement are hereto annexed, and duly
complied with the requirements of the law in such case made and
provided, and with the regulations prescribed by the COMMISSIONER
OF PATENTS.

And, upon due examination, it appearing that the said applicant is
entitled to have said TRADE-MARK registered under the law, the said
TRADE-MARK has been duly REGISTERED this day in the UNITED
STATES PATENT OFFICE, to Vick Chemical Company, its successors
OT assigns.

This certificate shall remain in force for TWENTY YEARS, unless
sooner terminated by law.

IN TESTIMONY WHEREOF, I have hereunto set my hand

and caused the seal of the PATENT OFFICE to be affixed, at

L.S. the city of Washington, this fourteenth day of April, in the year

of our Lord one thousand nine hundred and thirty-six, and of

the 1ndependence of the United States the one hundred and
sixtieth.

CONWAY P. COX,
Commissioner of Patents.

Attest :

H. S. MILLER,
Liaw Examiner.
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Trade-Mark 333,896.

UNITIEED STATES PATEN':L‘ OIFI'ICL.

VICK CIHIEMICAL COMPANY, PIHILADELPIHIA, PA.

Act ol I'ebruary 20, 1905.
Application November 22, 1935, Serial No. 371,895,
VICK
VAPORUB
(Design)

Vick Chemical Company.

STATEMENT.

To the Commissioner of Patents :

Vick Chemical Company, w corporiation
duly organised under the lauws of the
State of Delaware and loeated at [hila-
delphin, Pennsylvania, and doing business
at the corner of Roberts and Dulaski
Avenues, Philudelphia, Pennsylvania, has
adopted and used the trade-mark shown
in the accompanying  drawing, for a
MEDICINAL SALVE IFOR USE IN
SUCIH AILMBENTS AS CROUP, COLDS,
PNEUMONTA, CATARRIL, TONSILITTS,
BRONCIIITIS, SORLE TIIROAT,
WIIOOPING COUGII, ASTIIMA,
BURNS, BRUISES, SPRAINS, STINGS,
NEURALGIA, ECZEMA, ITCIING
HUMORS, ITCIING PILES, BOILS
AND RUEUMATIC PAINS, in Class 6,
Chemicals, medicines and phiarmaceutical
preparations, and presents herewith five
specimens showing the trade-mark as
actually used by applicant upon the goods,
and requests that the same be registered
in the United States Patent Office in
aceordance with the act of February 20,
1905, as amended.

The trade-mark has been continuously
used and applied to the said goods in
applicant’s business since October 8, 1935.

The applicant is the owner of trade-
mark registrations Nos. 100,455, dated
October 20, 1914 ; 103,601 dated April 6,
1915 ; 135,667 dated November 19, 1918

157,235 dated July 25, 1922; 241,960
dated May 8, 1928 ; 241,961 dated May 8,
1928 5 292,220 dated March 8, 1932 and
292,248 dated Mareh 8, 1932,

The drawing is lined to
color blue.

indicate the

No elaim is made to the representation
of the outline of a carton panel.

The Trade-mark is applied or affixed to
the goods, or to the packages containing
the same by placing thereon a printed label
on which the trade-mark is shown, by
printing and impressing the same upon
cartons, boxes, or other receptaeles eontain-
ing the said goods, and upon and in
connection with said goods in various
other convenient ways.

The undersigned hereby appoints Edward
8. Rogers and James If. Hoge, 41 Rast
42nd Strect, New York City, and Francis
L. Browne, Dudley Browne and Thomas
L. Mead, Jr., Munsey Buildings, Washing-
ton, D.C. its attorneys, to prosecute this
application, with full power of substitution
and revocation, to make alterations and
amendments therein, to receive the
certificate, and to transact all business in
the Patent Office connected therewith.

VICK CHEMICAL COMPANY.
By Hucea D. McKAy,
Vice-President.
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EXHIBIT ‘‘EE.”

EXTRACTS from The British Pharmaceutical Codex, Edition of 1934, from pages 639,
640, 641 and 1765.

MENTHOL
(Menthol)
MENTHOL

C,H,,0 = 1562

Menthol, I-p-menthan-3-0l, CH;*C;H,(OH)C,H,, is a saturated cyclic
alcohol, which is obtained from the volatile oils of various species of
Mentha, and is imported into England chiefly from Japan. It is obtained
mainly from M. arvensis var. piperascens Holmes in Japan, var. glabrata
Holmes in China and M. piperita Linn. in America, and is separated from
the oils by freezing. Menthol occurs in colourless, acicular or prismatie
crystals, with a penetrating odour similar to that of peppermint, and a
warm, aromatic taste, followed by a sensation of coldness. It volatilises
slowly at ordinary temperatures but rapidly on warming. Specific
gravity, about 0:890; boiling-point, about 216°. The alcoholic solution
is levorotatory and neutral to litmus. When triturated with camphor,
thymol and other substances, the mixture liquefies. It is readily identified
by means of its benzoic ester which is obtained by heating menthol with
benzoic anhydride; it has a melting-point of 54-5° and is almost non-
volatile in steam. Menthol may be differentiated from thymol, or the
presence of the latter in menthol detected, by the addition of 3 drops of
sulphuric acid and 1 drop of nitric acid to 1 millilitre of a solution of
menthol in glacial acetic acid ; no green colouration should be produced.
Synthetic menthol, having similar properties but with a melting-point of
from 30 to 35° is also available, and can be obtained in the form of
colourless crystals. It is a mixture of stereo-isomerides.

Very SOLUBLE in alcohol (90 per cent.) (5 in 1), ether (8 in 3), chloro-
form (about 4 in 1), liquid paraffin (1 in 6), light petroleum (10 in 7),olive
oil (1 in 4) and volatile oils ; almost insoluble in water and glycerin.

STANDARD, B.P.—Menthol has a melting-point of 42° to 43°. Residue
on volatilisation, not more than 0-05 per cent.

ActioN AND Usks.—DMenthol is an antiseptic with a mildly anzesthetic
action. When applied to the skin, a sensation of cold is produced, with
dilatation of the vessels and a rise in the skin temperature, followed by
partial ansesthesia and a feeling of numbness. Menthol is employed
occasionally as a carminative, but it is liable to upset digestion. A solution
in oil, or a mixture with an inert substance, may be ADMINISTERED in
capsules, or it may be given in pills massed with powdered soap. When
prescribed in pills with camphor, phenol, chloral hydrate, thymol, or
other substance with which menthol liquefies, a small quantity of wax
should be added. Pastilles containing menthol, frequently with oil of
eucalyptus, are employed for nasal and bronchial catarrh.

Menthol is applied EXTERNALLY, in the form of cones, or as a liniment
or ointment with methyl salicylate, as an analgesic in nearalgia and
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rheumatice affections.  Menthol is much used as an inhalation or application
to inflamed nasopharyngeal and laryngeal mucous membranes.  Mixed
with camphor and oil ol ecuealyptus, it is inhaled from cotton wool or from
hot, water for the relief of eatarrh. It is & common ingredient of snuifs,
and is used in solution in light liquid paraflin (L or 2 per cent.) as a spray
to the nose or larynx.  Menthol ointment (1 per eent. in soft paraflin) is
applied to the nares in coryza. Mixtures of equal weights of menthol and
chloral hydrate or camphor are applied on cotton wool to carious teeth to
allay pain.  Vapour rubs are preparations of menthol with other volatile
substances in a basis of soft paraffin, and are applied to the chest for their
local action and on account of their value when inhaled.

Dos1E~0-03 to 0-12 gramme (3 to 2 grains).

MENTIIYLIS VALIERIANAS.—Menthyl valerianate may be pre-
pared by the esterification of menthol with valerianic acid. It occurs as
a colourless, pleasantly smelling liquid, insoluble in water and miscible
with alcohol, ether and [atty oils. It is used as a nerve sedative and as a
remedy for sea-sickness.

PREPARATIONS

Aqua MeNTnoris, B.P.C.—(Aq. Menthol.)—>Menthol Water. A saturated
solution of menthol in water. Dose.—15 to 30 millilitres ($ to 1 fluid
ounce),

LEarpnastrua Mentirovts, B.P.C.—(Emp. Menthol.)—Plaster of Menthol.
Menthol, 15 per cent., in yellow beeswax and colophony.

INSUFrFLATIO MENTIIOLIS, B.P.C.—(Insuff. Menthol.)—Menthol Insufflation.
Syn.—Insufllatio Mentholis Composita ; Menthol Snuff. Menthol, 1in
20, with ammonium chloride, boric amd and lycopodium.

INSUFFLATIO MENTIIOLIS ET COCAINAE, B.P.C.—(Insuff. Menthol et Cocain.)
—DMenthol and Cocaine Insufflation.  Syn.—Menthol and Cocaine
Snuff. Menthol, 2'5 per cent., and cocaine hydrochloride, 0'14 per
cent., with ammonium chlomde, camphor and lycopodium.

NEBULA CoCAINAE CodprosiTA, B.P.C.—(Neb. Cocain. Co.)—Compound

Cocaine Spray. Cocaine, 0°5 per cent. w/v, in compound menthol
and thymol spray.

NEBULA GUAIACOLIS ET MENTHOLIS, B.P.C.—(Neb. Guaiacol. et Menthol.)
—~Guaiacol and Menthol Spray. Guaiacol, 2 per cent. w/v, and
menthol, 4 per cent. w/v, in light liquid paraffin.

NEeBULA IoDI ET MENTHOLIS, B.P.C.—(Neb. Iod. et Menthol.)—Iodine and
Menthol Spray. Iodine, 2 per cent w/v, and menthol, 4 per cent,
w /v, in light liquid p%mﬁin

NEBULA MENTHOLIS ET TIYMOLIS CoMPOSITA, B.P.C.—(Neb. Menthol. et
Thymol. Co.)—Compound Menthol and’ Thymol Spray. Menthol,
camphor and phenol, of each 2 per cent. w/v, and thymol, 0'2 per
cent. w/v, in light Lqmd paraffin.
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PAsSTILLT MENTHOLIS ET COCAINAE, B.P.C.—(Pastil. Menthol. et Cocain.)
—Menthol and Cocaine Pastilles. Each pastille contains menthol,
& grain, and cocaine hydrochloride, % grain. :

PAsTtrnnr MENTHOLIS ET EUCALYPTdLIS, B.P.C.—(Pastil. Menthol. et
Eucalyp.)—Menthol and Eucalyptol Pastilles. Each pastille contains
. menthol, % grain, and eucalyptol, 4 minim.

PieyeENTUM MENTHOLIS ET TOLUENI, B.P.C.—(Pig. Menthol. et Toluen.)—
Menthol and Toluene Paint. Syn.—Loéffler’s Paint. Menthol, 10 per
cent. w/v, with dehydrated alcohol, strong solution of ferric chloride
and toluene.

SeiriTUus MENTHOLIS, B.P.C.—(Sp. Menthol.)—Spirit of Menthol. Menthol,
1 in 20, in alcohol (90 per cent.).

SPIRIrus MENTHOLIS COMPOSITUS, B.P.C.—(8p. Menthol. Co.)—Compound
Spirit of Menthol. Camphor, menthol, terebene and eucalyptol, of
each 1 in 10, in alcohol (90 per cent.). Dose.—10 drops, by inhalation.

Extract from index at page 1765.
Vapour Rubs, 640.

EXHIBIT ‘‘FF.”
EXTRACTS from the Extra Pharmacopeia Edition of 1938 from pages 375, 377, 378.

THERMOGENE BRAND VAroUR RuUB (The Thermogens Co. Lid.,
Haywards Heath, Sussex). Camphor 4.00, Menthol 4.00, Oleores. Capsici
0-04, Methyl. Salicylat. 18:00, Ol. Terebinthine 12-00, Ol. Camph.
Egsent. 3-45, Ol. Caryophylli 2-50, Ol. Cinnam. Fol. 2-00, Cineol 2-00,
“ combined with a perfumed Lanolin-Wax base and a trace of colouring
matter to make 100-°00.”

Vick BRAND VAPOUR-RUB (Newbery & Phillips Ltd., London).
Camphor 6°0 g., Menthol 2:0 g.,, Oil of Turpentine 5-0 ml.,, Oil of
Eucalyptus 10 ml., Oil of Cedarleaf 1-0 ml., Oil of Nutmeg 1-0 ml., Oil
of Thyme 1-0 ml., Oil of Pumilio Pine 1-0 ml., Oleoresin of Capsicum
0-05 g., Guaiacol 0-01 g., Balsam of Pera 0-05 g., Petrolatum to 100 g.
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EXHIBIT *“GG.”
EXTRACT from the Trade Mark Journal of 8th June 1940 at page 1140.

108,756,

Salves

States of Ameriea ;

(Medicated)

CLASS 3.

“ VAPORUB ”

for IIuman Use.
Coyraxy (a Corporation organized and existing under the laws of the
State of North Carolina, United States of America), 100, Milton Avenue,
City of Greensboro, County of (iuilford, State of North Carolina, Unibted
Manufacturers. | 5th October,
10 Service in the United Kingdom is, c¢/o White, Lmn«mer Stevens & Parry,

Vick

1920.

ClLIMICATL

(Address for

Jessel Chambers, 88, 89, & 90, Chancery Lane, London W.C.2.)

M  Cash

EXHIBIT *‘KK.”
EXTRACT from Pharmaceutical Formulee, Edition of 1929, page 940.

CHEST

Ol. camph. cssent.
Ol. cajuputi

Menthol

Ol cucalypti .
Vaselin. alb.

CASH BILL for Exhibit N.3—Bottle of Karsote Vapour Rub,

VAPOUR RUB
P.F. 1

EXHIBIT ‘‘NN.”

Bought of 1. H. Johnston

Dlspensmg Chemist and Druggist

SO OH

OHMFHNO

Johnston’s Drug Store,

Cross Roads, Jamaiea.
5/7/1946.

and at Black River, St. Elizabeth.
1 Bottle Karsote VapoRub

Paid.

E. 8/44 & E. 44/45 1
Vick Chemical Co.
de Cordova et al l

Initl’d.

Put in evidence
at the trial
& marked N.N.

A. F. RAE,
for Registrar.
29.7.46.
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