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IN THE P3IVY CQUNCIL P.C. Appeal No,16 of 1951

ON APPRAL ¥ROM THE HIGH COURT OF SWAZ ILAND

BLETW & £ N: f
VALABANTU NGCAMPALAIX MNMIVERSITY OF LONDON
LOC:LA NGCAMPALALA WSl 1.
MKAKWA SIDKONDZ, and I
AGABELA SIKONDE 7% JuppefBants
_and INETITUTEZ O ADVANCED
LEGAL £TUDIES
THs KING fogpondent

CAS: FOR THS APPELLANTS

1. This is an appeal by Jpecial Leave from the judgment and
sentences of the High Court of Swaziland dated the 12th October
1950 whereby the Appellants, Velabantu Ngcampalala (hereinafter
called No,1l sccused) Locela Ngcampalalas (hereafter called lo, 2
accused ), Mkakwa Sikonde (hereafter called No.5 accused) and,
Magabela Sikonde (hereinafter ocalled No.6 accused) were found
guilty of murder and sentenced to death.

2. The Appellants were Indicted together with two others namely.
Lufukazi Ndhluli and Nconwane Gamede who are hereinafter referred
to as Nos., 3 and 4 accused respectively. uihe charge against all

six accused was that in or about the month of January 1948 they

 did murder a Swazi male named Magongo Ngcempalela,

3. Yhe principal grounds of appeal are as follows:

() The principal witness for the Crown was a single accomplice
Libalekelws Ngcampalala who was alleged to have assiasted in
the disposal of the body but not to have been present at the
murier. Apart from a youth of 17 yeers of age named
Magaletsheni Ngcampalala (who deposed that he saw the de-
cease walking with Accused Nos.l, 6 and &5 on the day of his
dissppearance and that he saw the body two days later) the
only other witnesses called to corroborate the accomplice
or implicate the Appellants in the alleged murder were four

children namely Doyika, Mfenyana, Kontile and Ngogola.

1.



Their respective ages at the time of the trisl (1.e. over
two years after the alleged murder) were gpproximately

12, 13, 10 and 11.

The learned trial Judge permitted Mfanyans Kontile

and Ngogola to give unsworn evidence:

(1} although they did not under stanad the duty of speaking
the truth

(2) without first satisfying himself that they did not
understand the nature of an oath

(3) without administering or causing to be administered

any admonition to impress their minds and bind their
consciences, and thereby failed to observe the requirements
of section 214 of the Criminal Procedure and sividence
Proclamations 1938, 1n the case of Doyika the learned
Judge permitted her to be sworn without first Inquiring
whether she understood the nature of an osath and thereafter
directed that she should be regarded as having been cautioned
and not sworn without observing the aforesaid requirements
of section 214,

{b) The learned judge directed himself and the assessors (it is.
submitted wrongly) that the unsworn evidence of one child of
tender years could corroborate the unsworn evidence of an-
other such child.

(c) The learned judge failed to warn himself and the assessors
of the danger of acting upon the unsworn evidence of child-
ren of tender years, more pgrtlcularly when such evidence
was adduced in support of the evidence of an accomplice.

{d) One of the principal contentions for the defence was that
it was impossible to reconcile the evidence of certain
witnesses for the Crown, Nfanyana salid that one arm was
missing from the deceased's body and that he saw iccused
Nog, 1 anéd 2 burying it in a separate place from the grave
where the deceased was buried., FKXontile deposed that he

gaw the body later than the other children deposed that
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it had all its arms and legs. Dr. Batchelor who conducted
the postmortem on the skeleton of the deceased certified
that all the long bones were present and that only the
right hand thumb and the left hand fourth and fifth fingers
were missing., Nevertheless, although this discrepancy
was one of the chief points relied upon by the defence
the lesrned judge failed to refer to it in the course of his
judgment or to direct himself or the assessors with
reference thereto.

4, ihe material sections of the swaziland Lriminal Crocedure

and xvidence Proclamation are as follows :-

"212.,(1) It shall not be lawful to cxamine as u witness any
per son other than a person described in either of the next two
succeed ing sections, except upon oath.

(2) The oath to be administered to any person as & witness
shall be administered in the form which most clearly conveys
to him the meaning of the oath, and which he considers to be
bind ing on his conscience.

"213.11) in any case where any person who is, or may be,
required to take an oath objects to do so, it shall be lawful for
guch person to make an affirmation in the words following:- "I
do truly affirm and declare that" (here insert the matter to be
affirmed or declaved), Such affirmation or declaration shell be
of the same force and effect as if such person had taken such
onth.

{2) Every person authorised, required, or gualified by
law to take or administer an oath shall accepti, in lieu thereof,
en affirmation ar declaration as aforesaid.

(3} The gsame penalties, punishments and disabilitles which
are respectively in force and are attached to any neglect, refusal
or false or corrupt taking or subscribing of any oath administered
in accordance with the last preceding section, shall apply and
attach in 1like manner in respect of the neglect, refusal, and
falge or corrupt making or subscribing respectively, of any such
af firmation or declaration as in this sectlion mentloned.

%214, any person produced far the purpose of glving evidence
who, from ignorance arising from youth, defective education, or
other csuse, is found not to understand the nature, or to
recognise the religious obligations, of an oath or affirmation
may be adnitted to glve evidence in any court or on a preparatory
examination without being sworn or being upon oath or affirmation:

Provided that before any such persom proceeds to give evidence
the presiding officer before whom he i8 called as a witness shall
sdmonish him to speak the truth, the whole truth, and nothing but
the truth, and shall further administer or ocause to be administered
to him any form of admonition which appeers, either from his own
gtatement or other source of information, to be calculated to
impress his mind and bind his conscience, end which is not, as
being of an inhuman, immoral, or religious nature, obviously

unfit to be administered:
Provided further that any such person who wilfully and
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faelsely states anything which, if sworn, would have amounted to
the crime of perjury, or any offence declared by any statute to bhe
equivalent to perjury, or punishable as perjury, shall be

deemed to have committed that crime or offence, and shall

upon conviction, be lliable to such punishment as is by

law provided as a punishment for that crime or offence,"

"258. In eriminal proceedings, in any case not provided
for in this Chapter, the law as to admissibility of
evidence and as to the competency, examination, and
cross-examination of witnesses in force in eriminsl
proceedings in the supreme Court of Judicature in zngland
shall be followed in like cases by the courts of the
lerritory and by Listrict Commissioners holding
preparatory examinations.,®

The corresponding provision in inglish statute law is
contained in sSection 38 of the ¢hildren and Young Persons
Act 1933 which iIn substaace, re-enacts Section 30 of the
Childrens Act 1508 as amended by the Criminal Justice
Administration Act 1914, and which reads as follows :-

"38, (1) Where, in any proceedings against any person
for any offence, any child of tender years called as a
witness does not in the opinion of the Court understand the
nature of an oath, his evidence may be received, though
not given on oath, if, in the opinion of the Court, he
is possessed of sufficlent inteclligence to justify the
reception of the evidence, and understands the duty of
speak ing the truth; and his evidence, though not given
on oath, but otherwise taken and reduced into writing
in accordance with the provisions of section 17 of the
Indictable Uffences Act 1848 or of this rPart of this act,
shall be deemed to be a deposition within the meaning
of that section and that Zsrt respectively:

2rovidged that where evidence admitted by virtue
of this section is given on behalf of the prosecution
the accused shall not be liable to be convicted of the
offence unless that evidence 18 corroborated by some other
material evidence in support thereotf implicating him'.

5. 1he case for the ¢rown was as follows :-

ihe deceased who Wasvthe son of lios. 2 and 6 accused
was mentally backward. Lhere was a conspiracy amongst the
acoueged to kill him aith2» bacause he was a nuisance in
the kransl or in order by means of certain ceremonies to
gtrengthan No. 2 accused. On a Frlday some time i{n or about
Jénuary 1948, the exact date being unknown, it was agreed by
2ll the asccused that the deceased shounld die, and No. 5
accused agreed to give him medicine on the following Monday.
On the Lionday after the medicine had been given the deceased

disappeared, On the Tuesday the body was mutilated

in the presence of all the accused and the accomplice
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- Mbalekelwa Ngcampalala., On the Wednesday the body was found
by some children, but it was destroyed later that dasy by
vultures and after this the bones were buried by the accused,
and certain ceremonies gone through,
the bones were first exhumed on the 12th April 1948
and then reburied, Lhey were later re-exhumed on 15th March
1950,
6. Masaletsheni Ngcampalala who was & son of Acocused No, 2
and a brother of the deceased deposed (inter alias) as follows :-
pp.29-69 On the Monday before the deceased disappeared he saw him at
about noon walking towards the fields with Accused Nos.l,5 and 6,
He never saw him alive again. On the same day he saw Accused
No.6 weeping. On the following day the deceased was found
to be missing and an unsuccessful search was made. On the
Wednesday he went out with the childé Ngogola and found the body
of the deceased. He observed wounds on the stomach,
right forearm, thigh and right toe and a cut on the neck which
looked as though it had been made with & cane knife.
There were also foot prints of nsked feet in the neighbourhood.
The body had not y=t been attacked by vultures or wild animals,
although he gsaw valtures later, He reported what he had found
to his father (Accused No, 2) who said that they would walﬁ
unt il deceasged's Mother came badk from fetching water., Later on
this witness gaw Accused Nos; l, 3 and 6 returning with the
skeleton of the deceased and Acgcused No, 3 said that they haéd
found the ﬁody already eaten up by vultures. <tLhe next day
Accused Nos. 1 and 2 buried the skeleton and in the evening there
was a ceremony which i{nvolved killing a red bull, at which all
the ascoused were present., When this witness was first asked by
the police about the death of the deceased he denlied all
knowledge of ths matter becamse Accused No,2 had warned him
not to disclose that Accused No.5 had been at the kranl,
7, ihe sccomplice Mbalekelwa Ngcampalala the son of Acoused No.2
pP.77=~ and brother of the deceased, deposed (inter alia) that the
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- No. 5 had been giving him medicine. On the rriday before
the deceased‘disappeared he heard No.2 plotting with No.5
to kill him, The other accused were present at the time.
There was a further discussion on the Saturday at which all
the Accuzsed ﬁera present. It was then agreed that the deceased
should be killed with "medicine™ on Monday, though accused
Ko.3 objected and said she did not want to concern hersgelf
in the matter. Acgoused No, 1 said nothing. On the lMonday
this witness saw the medicine being administered to the
deceased by accused No, 5. He (the witnegs) then went away
to a neighbouring krasl where he had been invited to work
for beer. He was drunk when he returned home in the evening
and slept 8ll night. Next morning Agcused No, 2 told him
that the deceased had run away. Later in the day Acocused No,l
said "Oh we killed the person yesterday, my brother"™
but shortly afterwards 3sald "I was just pulling your leg".
lfhey then joined the other accused who were sitting round the
body of the deceased which was covered over with a cotton
blanket. Acocused No, 2 explained that he had struck the
deceased with a cane knife, He then ordered the witness to
strike the deceased with & knob stick and said "Yes even
if you report us you will also be in the case™, The body
was then exposed and mutilated and this witness helped to carry
it away.
8. The evidence of the four children is summarised in the
pagsage from the judgment set out in parsgraph 16 hereof.
p.l75 9. i4ne evidence of Mfanyana (the child aged 13) was that one
p.176 arm was misaing from the body when he saw it, that the next day
he saw Accused Nos. 1 and 2 burying something under a stone

and that the day after that he looked under the stone and

saw the arm,
'p.189 10, The ovidence of Kontile (the child aged 10) was that she
w190 saw Acoused No.l "standing in the lands"™ and that the next day
she hed seen Mfanyana dig at that spot and had seen a human arm,
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P.205 11. The evidence of Ngogola was that Accused No.4 was suffering
from a sore leg at the time when déceased disappeared and
could not walk,
12. The report of the post-mortem held on 12ih April 1948
contained the following passages :-

"The skeleton was produced and put together. Both
hands had parts missing but it is thought the left
foot was Intact”

“*“mwxternal appearance....nerely a skeleton with a
large plece of skin which appears to be the back
extend ing from shoulders to buttoeks including the
arus all long bones present"

p.72 13. oub-inspector Potgeiter of the swsziland Police
deposed that on 30th Jamuary 1950 the child Mfanyena pointed
out to him a piece of skin hanging on a tree and the stone
unier which it was alleged that the arm had been buried.
No evidence was given to show that an arm had been found.

Pp.214 14, All the accused gave evidence denying all knowledge

-297
of ths offence., Ihey deposed that the deceased had disappesarecd

on the llonday and that on the Wednesday they found his
bones picked clean by vultures. They further déeposed that
at the time when the accused disappeared Accused No.4

had a swollen leg and was unable to walk,

15, 4Yhe speech of Counsel for the befence contained the

following pagsage :-

p.328 "“Your Lordships will remember that when one of the ¢rown
witnesses snid he saw the body, the arm had bzen completely
gevered. He says that on a subsequent occasion he saw
No., 1 and 2 mccused in the veld burying something, and
subsequently they went there and found an arm buried
under the stone which {s now an exhibit before the Court.

I submit that that is & pure invention, 1 submit that 1t

is a pure phantasy. 4vhe evidence of the doctor is very
clear, my Lord, that he found all the lcng bones in the
grave, We have the evidence that this gruvse was never
disturbed, excepting of course when the exhumation took
place by the Police and the Uoctor, and yet on opening this
grave, mysteriously appears an arm, which should %o all
intents and purposes have been found under a 8tone in the

veld"
16. fThe judgment contained the following passages :-

P.354 WThe first witnesas called by the Crown was the doctor and
he was unable to give the help which doctors usually
do in a case like this to the Crown, because he was not
presented with a body upon which he could do & post-mortem,
but only with a bag full of bones. ie was therefore unable
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to give a definite opinion as to the cuuse of death, nor
can the Court place particular reliance upon his opinion
with regard to the fitting of certain bones and teeth
when the body had been exhumed for the second time"

p.361 "The firet witness called to corroborate him: and of course

L10 Masaletgsheni does corroborate him in many partioculars -
after the accomplice's evidence, is Doyike., She is a girl
about twelve yesrs old who mlleges she is the daughter
of No.2 ancoused. sShe says very definitely that she heard
when the deceased disappeared and that the next day she went
out with the cattle and goats with someone, called Kontile,
a child, and Mfanysna. she says that that day she saw
some people carrying something and that she saw the last
witness and all the accused, except No. 5 accused, and
they took that something, which she thought was & human
belng, and they placed it under an umtomboti tree.
I think it is clear there to ssy from the evidence
that when 1 said under this tree, i1t was really in
the open near to the tree. The next day she says
she went along to see what it was and that the two
other children were with her, and she saw that 1t was
8 body and that the body had beem mutilated in
the number of ways she describes, and thaet she
reported the matter to No.2 accused. %his was sbout
midday and it was not until the afternoon that they
went to collect the body; that when they got there
the vultures had slready been at it and there were
only bones remaining, JShe sticks to it that whex she
was there at midday the vultures hal not eaten it.
She also gpeaks 8g to the various ceremonies that
she saw taking place. woshe says she was told by No.2
accused rot to say anything sbout it, which she says
accounts for the fact that when the Police asked her
on the first occasion she sald she did not kunow anything
about it., I should call attention at this point,
to another statement of hers to the e¢ffect that when she
made the repart she did tell No. 2 sccused that the
vultures were there and her explanation for thst is
that she to0ld him that least he should think that
she had seem him with the others carrying the body
the day before.

p.362 L,11 The next is lifanyana, another child of sbout eleven,
This child corroborates Doyika's evidence in almost
every particular, even with regard to the details
of the woundg, perticularly the one on the neck.

The last witness and possgibly the most convincing

was & child of sbout eight called Kontile. He says
that he wes watching the goats and he saw Nos.
1,2,4,5 and 6 carrying a person, all except Fo. 3 accused.
1t should be noted that he includes llo.5 accused
although an earlier witness excludes No,5 accueed.
This child says that he went there the following day
and he found snd recognised the deceased dead, and he
describes the various wounds that he saw, the neck
was cut, the ear, the stomach was cut open, and he
alleges that lo.2 accused told him to say that the
deceased died In the veld, and thaet No.6 had found
the body and that if he was to say that the children
had found the body, he would cut their throats,

He does say that when he went towards the body he

gaw some vultures flying away, and he does say that
the witness lbslekelwa helped to carry the body.

p.362. L.31 The last witness of any importance is another child
Nzogola who comes from a neighbouring kranal and who
happened to be staying there with No.2 acoused.

He hsd been out herding and he saw the body with
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p.365,L,13

p.366 L.,14

p.366 L,13

the wound on the neck, wound on the arm; he sald

he didn't look very carefully because he was frightened
and that he was told by No.2 mccused to say that the
deceased died in the veld and that the body had

~ been eaten by vultures. He says that when he went

towards the body the vultures were circling but

they hadn't settled on the body then., He gives some
further evidence with regard to one or more of the
ceremonies that he saw take place. In this cmnection
it is only fair to say thet he is the ome who

says that No.4 accused had a bad leg and took no

part in the proceedings; that she could not walk,

That in short is the evidence for the Crown™.

"If the story of almost any, much less the whole
collection of children is to be bellieved, these accused
persons are gulilty and we do not believe that Mbalekelws
could ever get or persuade a collection of young
chiliren to deliberately attempt to take away the lives
of their nearest and dearest. Whatever Mbalekelwa
himgelf might be going to gain out of this the children
are depriving themselves of those who look after them
and care for them and we cannot believe that their
story 1s a concoction of lies, Why I use the word 'we'
is because this is a unanimous decision of all of us"

The learned Judge made no refarence to the
evidence gbout the alleged buryring of the arm,

In this event he found Accused Nos. 1, 2, 5 and 6 guilty

of murder and gentenced them as aforesaid. He found

accused Nos., 3 and 4 guilty of being accessories after

the fact (since he held that they had assisted in disposing
of the body) and sentenced them each to 2 years imprisonment
with hard lsbour, these sentences to be suspended for 2
years on condition that the accused were not guilty

of any crime of violence dur ing that time,

17. Speclal Leave to appeal to His Majesty in Council

wag granted by Order in Council dated 9th day of April 1951,

At the hear ing of the petition for Special
leave the Judicial Committee of the Privy Council
directed an Inguiry as follows :-

What steps if any were taken to comply with the
requirements of Section 214 of the Swazliland Procedure
and wsvidence Proclamation? In particular :-

1. what Inquiry, if any, did the Court make in each

of the four cases in order to ascertain whether the witness
under st 0ood the nature or recognised the religious

obligations of an oath?



2. Did the caution referred to in the Record in each

case take the farm of the admonition required by the

proviso to section 214 to speak the truth the whole truth

and nothing but the truth? If not what form dld it take?

3. What steps were taken in each case to administer or

cause to be administered to the witness the further

admonition required by the proviso and to ascertain either

from the witness's own statement or from some other source

of information what form of admonition would be calculated to

impress his mind and bind his conscience?

18, In snswer to these inguiries a joint statement dated 19th
P.4 (supp) April 1951 has Been prepared by Crown and Defence as follows :-

1, The proceedings were electrically recorded by the
official shorthand writer, <he transcripts annexsd hereto
marked "A" (Doyika) "B* (Mfanyana) "C" (Ngogola) and "D"
(Kontile) are verbatim records of what passed between

the Chief Justice and the respective witnesses before their
evidence was led in chief,

2, ¥The interpreter states that to the best of his recollection
the caution given to each witness in swazil was as follows :-

"You must speak the truth, the whole truth and nothing
but the truth - you should only tell me what you

know and saw yourself - and not what you have been
told by somebody else - you need not be afraid as

long as you tell the truth"

Arrangements sre being made to place the shorthané writer

and Interpreter in personal contact, in order that the
interpreter can hear his own words in Swazi (as used to voyika)
which have been recorded on the belt. A translation of what
was recorded will follow as sSoon as possible,

3., No express finding as to the religlous, educationsl

or mentel condition was masde, but there was a finding

by implication, a8 after the Chief Justice had received the
replies to his questions, he directed that the witnesses

be sdmonished,

4, tach child was manifestly of tender years, and very
gdldom indeed can a Swazil child give even an approximate

est iImate of its own &age.

5. Swazi, like other Bantu children, recelve nc religlous
education of any sort, unless, as is not the case here,

they attend some misslionary school.

The transcripts referred to in parsgraph 1 above are as follows :-
" Ar!

DOYIKA

Mr, Thompson: I call Doyika Page 29

Then the interpreter either cautions or swears Doy ika.
It is in native language.

ly



P.5
{ supp)

f.6.(supp)

P.6.(supp)

Mr, Thompson: Doyiks, are you relsted to No.2 asccused at 811°%
His Lordship: Before we get on with that question let us get
this cleared up. I see 8he wag cautioned in the lower Court
as being too young but she strikes me as being old enough.

Do you know how old you are? No, 1 don't know how
old,
How 0ld would you say she was - ask the assessor?
I can't tell, she is not a tall person.

1 can see that. +“hank him for his assgistance.

Does she know the difference between right
and wrong? Does she go to school? No I don't go to school.

Do you know what happens 1if you tell lies?
No 1 don't know.

Well we will take it she i8 cautioned and not sworn.,

Mr, Thompson: Doyiks, are you related to No.2 accused? I'm
Ko 2 accused's dsughter,
ete.

llBll
MGANYANA (Page 170 of Record)

Mr ,Thompson: M'Lord this witness was also cautioned at
the Preparatory examination,

His Lordship: How old {8 he does he know? I'm 14 years old.

14 years old. Have you ever beem to sSchool?
No I was told what my age was at the hospital,

1 see, Do you know what will happen to you if yom
tell & 1lie? No,

All right caution him,

Mr.Thompson: Do you live at the krasl....eccuceee

llcll

NGOGOLA (Page 197 of Hecord)
His Lordship: Do you to to school? Ro.
Do you know the difference between right and wron;.
No. I éon't.
fight warn her to speak the truth,

Mr,Thompson: Just to get this on record Mr,Interpreter what
is the warning you give these children? ‘

Interpreter: I jJust warn them to speak the truth and nothing
but the truth,

Are you related to amy of these acoused...ccc..

IID"

KONTILE (Page 187 of Hecgord) ‘
His Lardghigz well Kontile. What do you think Mr, Interpreter?
I think she is about eight or NINE?.ececccseasclCB

I don't think she can be asked to take the Oath;
we will therefore caution her. 2ell her if she qOesn't under stan
the question just to say quite boldly she doesn't understand and
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not to answer a question until she does.

Mr, Thompaon: You remembeOresececcecesses

19, 4t first it was found Iimpossible to place the shor thand
writer apd the interpreter in personsl contact and so the
belt including the recording of opening of the examination
of the witness Doyiks was played over to Archibald

George Lovey an experienced interpreter who on 8th dsy of
May 1951 swore an affidavit giving an interpretation of the
words uged to the witness as follows :-

"What is your namet¥ Doyika Kgcampalala

"Lift uwp your hand

"3ay you swear all words that I will speak in this

case will be the truth, because if I spesk lies I will

(£ind or get) trouble with the Chief™ |

20, Later it was found possible for the Court Interpreter
one Johannes Cleophas Musi to hear the recording of the
preliminary enquir ies which were made before the evidence of
the witnesses Mfanyana, Kontile and Ngogola was given and on
?.9{supp) the 30th day of June 1951 he swore an affidavit as follows :-
I, JOHARNZS CLEOPHAS MUSI of Bremersdorp Swaziland make

oath and say as follows :-

1, I am the officisl sworn Interpreter in the :nglish and
Swazl language in the High Court of Swaziland,

2. 1 interpreted at the hearing of the trial of the above
named appellanta,

3. That the evidence was electrically recorded, and that

the offieial shorthand writer played back to me the record

of the preliminary enquiries before the evidence of the

witne sses Mfanyans Ngcampalala, Kontile Ngcampalals,

and Ngogola Mamba was given, at the tims when these witnesses
were cautionsd.

4, That the following is a true transcription and translation
of such recording :-

(1) In the ocase of Mfanyans Mgcampalala :-

His Lordship: How 0ld i8 he does he know?
Witness: 1 am fourteen years old.
His Lordship: Frourteen years oldé, Uo you go to school?
Witness: No. 1 was told what my sge was at the hospital,
His Lordship: Do you know what will happen to you

if you tell a lie?
Witness: No 1 do not know,

His Lordship: 4ll right cantion him
Interpreter? Utf ums hluli sngiku tshele kuti kondke loku
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21 (supp)

oza ku kuluma kubabo amaciniso ungs kulumi into
enga manga (His Lordship says that you must
speak the truth and that you must not tell any lies)

(2) In the oase of Xontila Ngcampalala :-

His Lordship: What do you think the witness's age is Mr.

Interpreter?
Interpreter: I should think she is eight or mnine

His Lordship; I do not think she could be asked to know about
an oath. We will therefore cantion her.
Interpreter: Uthi u mehluli angiku tshele kuti konke
oza kuku kuluma ku boba amaciniso smaciniso odwa.

(His Lordship wants you to speak the truth and
nothing but the truth:

(3) In the case of Ngogola Mamba:-
His lordship: Do you go to school?

Witness: No.

His Lordship: Do you know the differemce between right anad
wrong¥?

Witness: Ro,

His Lordship: AHight warn her to speak the truth,
Interpreter: Ithi Iinkosi angi ku tshele kuthi
_ loko oza ku kuluma ku boba 1li ciniso
i1 oiniso lodwa u nga Kulumi amangs
{His Lordship wants you to tell the truth the
truth only and nothing that i3 not true)

Mp,.Thompson: What is the warning you give these children

anyway ?
Interpreter: I Just warn them to spesk the truth and nothing
but the truth, (

21, Sir Welter Herragin the Chief Justice for the High Commiss-
ion Territories who presided st the trial of the appellants
in a letter dated 25th April 1951 says :-

"X have seen s transcript of an electric recording machine
which sets out exactly what took plsce at the trial,

I will only add that Doylkas appeared to be the eldest of
the children and once having decided that she wes not old enowh
to take an oath when the younger children were called the same
ruling was almost automatic.

The warning that the interpreter alleges that he gave 18 in
accordance with my instructions to him,

Danger with the evidence of native children lies not so

much in their deliberate fabrication of evidence but.in their
repetition of a story which they have heard from their elders
as if they had been present at the incident.”
Further in a report dated 29th day of April 1951 the learned
Chief Justice sets out his normal practice when recording the ~
evidenoce of children in which he states that he asks them such
questions as ;-

dom old eare your

Do you go to schooly

are you a Christian?
Do ygu know what will happen to you if you tell a lie? etc

13.



If ag a result of the answers to these questions
he 1is sat isfied that the child does not understand the
nature of an oath he directs the interpreter to warn the
child to tell the truth and the learned Chief Justice proceeds
to record the evidence, <he learned Chief Justice concludes
his report as follows :-
(5) I am satisfied in this case that :-

(a) I 414 examine the children;

(b) They were too young and/or illiterate to understand
the nature of an oath,

(a) I diregted the Interpreter to warn the children to
Sspeak the truth;

(d) some form of sdmonition was given by the Interpreter,

(e) The Attorney representing the acoused, raised mno
point as to the admonition of the children;

(£) The only occasion which I might omit to examine a child
without care as to its attitude to an oath would be when
an elder brother or sister had already given evidence and
failed to pass the test. In such a case 1 might direct
the interpreter to ad@monish the younger child without
the usual examination, 1 am not suggesting that this
happened in the pregent case but it has occurred In
other cases,
23, The Appellants respectfully submit that their sppeal
should be allowed and their convictions should be quashed
and their sentences set aside for the following among other
REAS ON S
1., BuCAUSE the learned Judge should not have admitted the
evidence of children who did not understand the &ifference
between right and wrong or the duty of speaking the truth,
2., BHCAUSE the learned Judge falled to comply with section 214
of the Swaziland Criminal Procedure and svidence Proclemation,
1938, and in particular failed to administer or cause to be
administered to the child witnesses any form of admonition
which appeared, elther from thelr own statements or other
gources of information, to be calculated to impress their
minds or bind their consciences.
3., BECAUSE the learned Judge should have directed himself
that the unsworn evidence of children needed

14.



to be corroborated before it could be considered.
4, BSCAUSI the learned Judge was wrong in direct-
ing himsgelf that the unsworn evidence of one
child could be corroborated by the unsworn eviéence
of other children,
5. BA4CAUSE the learnad Judge failled to consider
the fact that (apart from the evidence of
Wiagatelsheni) there was no evidence other than
the evidemce of the accomplice and the fowr
children which even purported to implicate the
scoused in the offence and that there was no
corroboration of their evidence.
6. BaCAU3E the evidence of Malatsheni did not in
fact implicate any of the accused in the alleged
of fence.
7. BLCAUSHE the learned Judge erred in failing to
direct himself as to the discrepancy between
the medical evidence that the long bones werse
intact and the evidence of two of the children that
they had seen one arm buried separately.
8. BaCAUSE the learned dJudge relied on the evidence
of the children to corroborate the evidence of the
accomplice and without that evidence would not
have convicted the Appellants,
DINGLE ¥ OOT
THMMAS O. KELLOCK
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No.l,.
Order
granting
Special
leave to
Appeal,
9th April
1951,

SUPPLEMENTARY RECORD.

(1)
AT THE COURT AT BUCKINGHAM PATACE

The Gth day of April 1951,
 PRESENT
THE KING'S MOST EXCELLENT MAJESTY

Lord President Mr.,Wilson
Earl of Listowel Mr ,Dugdale

WHEREAS there was this day read at the Board a Report from
the Judicial Committee of the Privy Council dated the 15th
day of March 1951 in the words following viz:-

"WHEREAS by virtue of His late Majesty King Edward

the Seventh's Order in Council of the 18th day .

of October 1909 there was referred unto this Committee

a humble Petition of (1) Velebantu Ngcampalala

(BL Locela Ngcampalala (3) Mkakwa Sikonde (4) Magabela
Sikonde in the matter of an Appeal from the High Court
of Swaziland btetween the Petitioners Appellants

and Your Majesty Respondent setting forth (amongst

other matters): that the Petitioners pray for special
leave to appreal from the Judgment and sentences

of the High Court dated the 12th October 1950

whereby the Petitioners were found guilty of murder

and sentenced to death:; that the principal witness

for the Crown was a single accomplice who was alleged to
have assigted in the disposal of the body but not to
have been present at the murder: that apart from a youth
of 17 years of age the only witnesses called to
corroborate the accomplice or implicate the Petitioners in
the alleged murder were four children whose respective
ages at the time of the trial (which was over two vears
after the alleged murder) were approximately l2, 13%

10 and 11l: that the leained Trial Judge permitted theue
children to give unsworn evidence without first satisfying
himgelf that they did not understand the nature of an
oath and thereby (it is submitted) failed to observe

the requirements of section 214 of the Criminal Procedure
and Evidence Proclamations 1938: that the Petitioners
further submit (inter alia) that the learned Judge should

nave directed himself that the unsworn evidence of children

needed to be corroborated before it could bte considered
and that he was wrong in directing himself that the
unswom evidence of one child could be corroborated by
the unsworn evidence of other children: And humbly
Praying Your lMajesty in Council to grant the Petitioner
special leave to appeal against the Judgment and sentences
of the High Court dated the 12th October 1950 and for

guch further and other relief as to Your Majesty in Council

may seem meet:

"THE LORDS OF THE COMMI TTEE in obedience to His late
Ma jesty!s said Order in Council have taken the humble
Petition into consideration and having heard Counsel
in support thereof and in opposition thereto Their
Lordships do this day agree humbly to report to Your
Majesty as their opinion that leave ought to be granted to
the Petitioners to enter and prosecute their Appeal
against the Judgment of the High Court of Swaziland dated
the 12th day of October 1950:

"AND THEIR LORDSHIPS do further report to Your Majesty
that the authenticated copy under seal of the Record



(ii)

produced by the Petitioners upon the hearing of the
Petition ought to be accepted (subject to any objection
that may be taken thereto by the Respondent) as the
Record proper to be laid before Your Majesty on

the hearing of the Appeal"

HIS MAJESTY having taken the said Report into consideration
was pleased by and with the advice of His Privy

Council to approve thereof and to order as it is hereby
ordered that the same be punctually observed obeyed

and carried into execution.

Whereof the High Commissioner for Basutoland the
Bechuanaland Protectorate and Swaziland for the time
being and all other persons whom it may concern
are to take notice and govern themselves accordingly.

E.C,E.1IEADBITIER



No.2,

Report by

Chief Justice.

25th April
1651,

No. N 2/7960

SWAZILAND GOVERNMENT

The Registrar of the
High Court Mbabane-

REPORT BY CHIEF JUSTICE

Rex versus Velebantu Ngcampalala and Others

I have geen a transcript of an electric recording
machine which sets out exactly what took place at
the trial. |

I will only add that Doyika appeared to be
the eldest of the children and once having decided
that she waé_not 0ld enough to take an oath when
the younger children were called the same ruling
was almost automatic,

The warning that the interpreter alleges that he
gave ig in accordance with my instructions to hinm,

Danger with the evidence of native children
lieg not so much in their deliberate fabrication
of evidence but in their repetition of a story which
they have heard from their elderg ag if they had been
present at the incident.

WALTER HARRAGIN
Chief Justice

Mbabane
Swaziland

25th April 1951
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NOo«Je
Report by
Chief
Justice
29th April
1951,

2,
VELEBANTU NGCAMPALALA AND OTHERS V. REX

REPCRT BY THE CHIEF JUSTICE FOR THE HIGH COMMISSION
TERRITORIES SIR WALTER HARRAGIN C.M.G. K.C,

My recollection of what took place when recording

the evidence of thése children is as follows :-

(1) I cannot recall a case before me where a child

has given evidence in which I have not subjected him

or her to some form of examinatioh with regard to mental
attitude in relation to the truth,

Not only am I on my guard as I have seen the depositions
but the Attorney-General invariably calls my attention
to the fact when callihg the witness, quite apart
from onets own observation when the child enters
tle witness box,

(2) I have no clear recollection of exactly what
form my question took in this case, but they must
have followed my usual pattern e.g.

How o0ld are you?q |

‘Do you go t0 school?

Are you a Christian?

Do you know what will happen to you if you
tell a lie? etc.

(3) If as a result of the answers to these questions

I am satisfied that the child does not understand the
nature of an oath I direct the interpreter to warn

the child to tell the truth.

(4) The interpreter then admonishes the child and I
proceed to record the evidence, I do not myself know
the native language, but I have beside me two advisgers,
who are proficient in the language. I may also mention
that the particular interpreter in this case is a man
of long experience and I have always imagined that

the admonition took the same form as an affirmation to

an adult with a few words to the effect that the child
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will get into trouble if it tells any lies.
(5) I am satisfied in this case that :-

(a) I did examine the children;

(b) They were too young and/or illiterate to
understand the nature of an oath,

(¢) I directed the interpreter to warn the children
to speak the truth;

(d) Some form of admonition was given by the
interpreter

(e) The Attorney representing the accused
raised no point ag to the admonition of the children;

(£) The only occasion which I might omit to
exanine a child without care as to its attitude to an
oath would be when an elder brother or sister had
already given evidence and failed to pags the test,
in such a case I might direct the interpreter to
admonish the younger child without the usual
examination, I am not suggesting that this happened
in the present case but it has occurred in other cases,

WALTER HARRAGIN

chief Justice for the High Commission
Territories

Dated at Mbabane this 29th day of April One

thousand nine hundred and fifty one.



No.4
Joint
Statement
by Crown
ard
Defence,

April 1951,

REX VERSUS VELEBANTU NGCAMPALALA AND OTHERS
JOINT STATEMENT BY CROWN AND DEFENCE

l, The proceedings were electrically recorded by

the official shorthand writer, The transcripts annexed
hereto marked "A" (Doyika) "B" (Mfanyana) "C" (Ngogola)
and "D" (Kontile) are verbatim records of what passged
between the Chief Justice and the respective witnesses
before their evidence was led in chief,

2. The interpretér states that to the best of his recoll-
ection the caution given to each witness in Swazl was as
follows: =~

vYou must speak the truth, the whole truth and

nothing but the truth - you should only tell me what
you know and saw yourself - and not what you have

been told by somebody else -~ you need not be afraid as
long as you tell the truth"

Arrangements are being made to place the shorthand
writer and interpreter in personal contact, in order
that the interpreter can hear his own words in Swazi

(as uged to Doyika) which have been recorded on the belt.
A translation of what was recorded will follow as soon
ag possible,

3. No express finding as to the religious, educational
or mental condition was made, but there was a finding
by implication, as after the Chief Justice had received
the replies to his questions, he directed that the
witnsesses be admonished.

4, Each child was manifestly of tender years, and very
geldom indeed can a Swazi child give even an approximate
estimate of its age.

5, Swazi, like other Rantu children, receive no religious
education of any sort, unless, as i3 not the case here,
they attend gsome missionary school.

(SGD) A, C, THOMPSON )
Attorney General for the High Commission Territories

Cape Town 19th April 1951.
(SGD) A.E.ILANGUAGE
Attorney for the Defence

Goedgegun,
25th April 1951
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A
No.5 DOYIKA (Belt 18)
Transcripts
of Verbatim MR, THOMPSON: I call Doyika Page 29
Records,

Then the interpreter either cautions or swears Doyika,
It is in native language,

MR. THOMPSON: Doyika, are you related to No, 2 accugsed at all?
HIS IORDSHIP:; Before we get on with that question let us get
this cleared up., I see sk was cautioned in the Lower Court
as being too young but she strikes me as being o0ld enough.

Do you know how old you are? No I don't know how old,

How old would you say she was - ask the assessor?
I can't tell, ske is not a tall person.

I can see that., Thank him for his assistance.

Does she know the difference between right and
wrong., Does she go to school? No I don't go to school,

Do you know what happens if you tell lies?
No I don't know,

Well we will take it that she is cautioned
and not sworn,

MR, THOMPSON: Doyika, are you related to No, 2 accused?
I'm No,2 accused's daughter.

etc,

B

MFANYANA (Page 170 on Record)

MR, THOMPSON: M!Lord this witness was also cautioned at
the Preparatory Examination,

HIS LORDSHIP: How old is he, does he know? I'm 14 years old,

14 years old, Have you ever been to school?
No. I was told what my age was at the hospital,

I see, do you know what will happen to you
if you tell a lie? No I don't know,

All right caution him,

MR, THOMPSON: Do you live at the kra@l?.cecececccccecscss
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NGOGOLA (Page 197 of Record)

HIS LORDSHIP: Do you go to school? No,
Do you know the difference between right and
wrong?
No I dont't,
Right, warn her to speak the truth,

MR, THOMPSON: Just to get this on record Mr,Interpreter
what is the warning you give these children?

INTERPRETER: I just warn them to speak the truth and nothing
but the truth,

Are you related to any of these accused.cececees

D

KONTILE: (Page 187 of Record)

HIS LORDSHIP: Well Kontile - What do you think
Mr.Tnterpreter - I think ghe is about eight or nine? Yes

I donft think she can be asked to take
the oath, we will therefore caution her, Tell her if she
doesn't undergstand the question just to say quite boldly
she doesn't understand and not to answer a question until
she does,

MR, THOMPSON: You remember.cecescocecsssns



No.b
further
Statement
of Attorney
General,
April 1951,

REX VERSUS VEIEBANTU NGCAMPALALA AND OTHERS

Further statement by Attorney~General

It wag not found possible to place the
shorthand writer and the interpreter in personal
contact, as anticipated in paragraph 2 of the
Joint Statement. The belt was played over to
an experienced interpreter in Johannesburg
and his translation of the recorded words in
Swazi ugsed to Doyika is attached hereto, The
interpreter is known to me, and I can vouch

for his competence.

(SGD) A.C, THOMPSON
Attormey-General for the High Commission Territories
CAPE TOWN,
April 1951
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No.7. AFFIDAVIT

Affidavit -

by Archibvald

George Dovey
8th May 191,

I, ARCHIBALD GEORGE DOVEY hereby declare that I

have listened to the original recording on Belt 18

in the case of REX VERSUS VELEBANTU NGCAMPALALA

and at 25 the following recording occurs: -
"Ubani E Gama Iako, Doyika Ngcampalala,
" Pakimisa Esandhla ute u ya funga.
#Onke smagama endawa kuluma ku le cala ataba
"E ciniso. Ngoba Mangi cala imanga nge
nyao tola i cala enkosgeni"

The'interpretation of the above Swazi words iS :=
nWhat is your name Doyika Ngcampalala
wLift up your hand
"Say you swear all words that I will speak in this
ncage will e the truth, because if I speak lies I will
(vfind or get) trouble with the Chiefn

I declare that I am a retired Sworn Interpreter

in native languages in the Supreme Court of South Africa

(SGD) A.G,DOVEY

THE DEPONENT ACKNOWLEDGES THAT HE KNOWS AND UNDERSTANDS
THE CONTENTS OF THIS AFFIDAVIT

SWORN TO EEF(RE ME AT JOHANNESBURG THIS 8TH DAY OF MAY 1951,

(SGD) ATTORNEY -~ Transvaal
Commissioner for Qaths.
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Affidavit

by Johannes

Cleophas

Musi,

320th June
1951,

9.
EFORE THE JUDICIAL COMMITTEE OF THE
PRIVY COUNCIL
IN THE HIGH COURT OF SWAZILAND
In re:
VELEBANTU NGCAMPALALA AND ORS. Appellants
Ve
THE KING Respondent

I, JOHANNES CIEOPHAS MUSI of Bremersdorp Swaziland
make oath and say as follows:-

l, I am the official sworn interpreter in the English
and Swazi languages in the High Court of Swaziland,

2, I interpreted at the hearing of the trial of the above
named appellants,

3., That the evidence was electrically recorded, and

that the official shorthand writer played back to me

the record of the preliminary enquiries before the evidence
of the witnesses Mfanyana Ngcampalala, Kontile

Ngcampalala and Ngogola Mamba was given, at the time

when these witnesses were cautioned.

4, That the following is a true transcription and trans-
lation of such recording :-

(1) In the case of Mfanyana Ngcampalala :-

His Lordship: How old is e does he know?

Witnesgs I am fourteen years old,

His Lordship: Fourteen years old, do you go to school?

Witness No., I was told what my age was at the
hospital,

His Lordship: Do you know what will happen to you
if you tell a lie?

Witness No I do not know

His Lordship: All right caution him

Interpreter: Uti uma hluli angiku tshele kuti konke
loku oza ku kuluma kubabo amaciniso
unga kulumi into enga manga
(His Lordship says that you must speak
the truth and that you must not tell any
lies)

(2) In the case of Kontile Ngcampalala :-

His Lordship: What do you think the witness' age is
Mr. Interpreter?

Interpreter I should think ghe is eight or nine.

His Lordship: I do not think she could be asked to
¥now about an oath, We will therefore
caution her,

Interpreter: Uthi u mahluli angiku tshele kuti
konke oza kuku kuluma ku boba amaciniso
amaciniso odwa,
(His Lordship wants you to speak the truth
and nothing but the truth)



1o0.

(3) In the case of Ngogola Mamba :-

His lordship
Witress
Hisg Lo:dship

Witness

His Lordship
Interpreter

Mr , Thompson

Interpre ter

Do you go to school?

No

Do you know the difference between
right and wrong?

No.

Right, warn her to speak the truth,

Ithi inkosi angi ku tshele kuthi

loko oza ku kuluma ku boba li ciniso

i ciniso lodwa - u nga Kulumi

amanga (His Lordship wants you to

tell the truth the truth only and nothing

that is not true)

What is the warning you give these children

anyway ?
I just warn them to speak the truth and
nothing but the truth

SWORN at Mbabane

Swaziland

1951

Before me

)
)

this 30th day of June ) J. MUSI
)

J.D, Telfer
A Commissioner for Oaths



