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No. 1

MOTION AND AFFIDAVIT IN SUPPORT FOR AN ORDER TO
DISTRIBUTE ESTATH OF J.ST.WATTHEN DANIEL Decd.

IN THS SUPR®EME COURT OF NIGERIA
IN THZ LAGOS JUDICTIAL DIVISION,

( PRORAT )
P.6964.  A.G.29.

IN RE JOM ST. MATTHWJ DANIEL, Deceased.

et o o et

In re: -

. John Bankole Daniel

. Mrs.PFeyishitan Bamgboye

. Mrs.Abimbola Oladumiye

. Crispinah Daniel

. 0labode Daniel ) By their guardisn and

. Mobolajii Danlel) next friend Muniratu
) Avinke Ajibola,

QUIdsS AN

7. Ablodun Daniel ) By his guardian and
) next Triend Janet Clay.

8. Olayinka Daniel) By their guardian and next
9. Adeyanju Daniel) friend Sabitiyu Adamo.

10. Adeveml Daniel ) By his guardian and next
friend Rebecca Laylnka.

By his guardian and next

)
11. Kolapo Daniel )
) friend S. A. Lewis.
)
)

12. Olayiwola Daniel) By his guardian and next
friend Nusiratu Oshodl.

Applicants

- and -
THE ADMINISTRATOR-GENERAL gpspondent

MOTION ON NOTICE

TAKE NOTICE that this Honourable Court will
be moved on Tuesday the 24th day of Jamuary, 1950
at the hour of Nine o'clock in the forenoon or so
spon thereafter as Counsel on behalf of the above-
named applicants may be heard for an order that

In the Supreme
Court of
Nigeria,

s gy

No. 1.

Motion and
Affidavit in
Support for an
Qrder to
distribute
egstate of J.
St. liatthew
Daniel, decd.

16th January,
1930.



In the Supreme
Court of
Nigeria.

No., 1.
Motion and
AfP1davit in
Support for an
Order to distri-
buts estate of
J .83t . Matthew
Daniel, deceased

18th January,
1850 -
contimed.

the Administrator-General Jdo proceed to distribute
the estate of the above-named deceased to the app-
licants and for such further or other orders as
this Honourahle Court may deem Tit to make

Dated at Lagos this Janvary,
1250.

19th day of

(Sgd.) THOMAS WILLIAMS & KAYODH,
Applicants!' Solicitors.
TN THS SUPREME COURT OF NIGERIA
IN THE LAGOS JUDICTAT DIVISION. 10
( PROBATE)

(Title as In No. 1)

AFFRIDAVIT

I, JOHN BANEKOLE DANIEL, British Subject and
Clerk of 32, Tkoyl Road, Lagos, do make oath and
say as follows : -

(1) That I am one of the appliicants in the above
matter and the eldest child of the late John St.
Matthew Daniel.

(2) That all the other applicants are also child- 20
ren of the late John St. Matthew Daniel.

(3) That Mrs, Feyishitan Bamgboye, Mrs. Abimbola
O0ladumlye, Crispinah Danlel and myself are all sui
juris whilst the remaining applicants are minors.

(4) That we are all issues of the late John St.
Matthew Daniel through his wives whom he married
under native law and custom.

(5) That the value of the estate left by the de-
ceased is to the best of my knowledge. information
and belisel worth about £1OO 000

(6) That the Respondent has been
Honourable Court as
astate,

(7)

50

appointed by this
the Administrator of the said

That the sald Respondent has since his saig
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appointment paid the sum of
first four Applicants, that 1s to say, lrs.Feyishi-
tan Bamgboye, Mrs. Abimbola Qladumiye. Crispinah
Daniel and myself.

£1,000 to each of the

{8a) That on the 25th day of January, 1949, this
Honourable Court made an order in the following
torms: -

"IT IS ORDERED that the Administrator-General
“be and is hereby authorlspd to pay out of the
"estate of JOHN SAINT MATFTY DANIRL, deceased,
all bills and other experses Iincurred in con~
"neetion with the education of EMANUTIL, OLABODE
"DANIEL, JULIUS MOBOLAJTI DANIEL, PAULINUS ABIO-
"UN DANIE BL, FRANCISCA ADEYANJU DANI®L, CYPRIAN
ADRYEMT DANT S 71, FRANCIS KOLLPO DANIZL "and OLAYI-
"/O“u DLNIEL, the seven minor children of the
"said deceased who are still attending school."

(8b) That the s2id order is being complied with
up to date by the Respondent.
(2) That the said Crispinah Danlel has been sent

to Bngland for further training out of the funds’
of the estate and she is being maintained there by
the Respondent.

(10) That on or about the 6th day of July, 1949
one Matthew (Qlajide Bamgbose brought a petltlon in
this Honourable Court purporting to be made under
the Legitimacy Ordinance and madse in the name of
one Pedro St, Matthew Daniel, dececased

(11) That the Respondent because of the said
petition refused to proceed further with the dis-
tribution of the estate except in so far as com-
pliance with the order set out in paragraph 82 is
concerned.

(12) That the sald petition has now been struck
out by an order made by thils Court on 16th January,
1950 and 1in spite of this the Respondent still re-~
fuses to proceed with the distributlon of the said
property.

(13)
referred to in paragraph 12

That a certified copy of the order of Court
above 1ls attached

In the Supreme
Court of
Nigeria.

No. 1.
Motion and
Affidavit in
Support for an
Order to distri-
bute estate of
J. 8t. Matthew
Daniel, Jecessasad

19th January,
1950 -
continued.



In the Supreme
Court of
Nigeria.

No., 1.

lotion and
AfT1davit in
Support for an
Order to distri-
bute eatate of
J. St. Matthew
Daniel, deceased

1¢th January,
1950 -

contlmed.

No. 2.

Hearing of
Motion.

24th Jamary,
1930.

i

herewith and marked Exhibit "A".

(sgd.) J. B. DANIEL.
Deponent.

SWORN to at the Supreme Court
Registry, Lagos this 20th day
of January, 1850.

Before me,
(Sgd.) D. SAGIEDE ODIGIE

Commissioner Tor Oaths

No. 2.
FRARING 0% NMOTION

IN THS SUPREMZ COURT OF NIGERIA
TUESDAY THE 24th DAY OF JANUARY, 1950,
RUFORT HIS HONOUR,

VAHE ROBERT BAIRAMIAN, ESQ..
PUISNE JUDGE

SUIT NO. AG.RS.
IN THE MATTER OF THE LSTATE
OF JOHN 3T, MATTHEW DANIEL (DICD.)

IN RE BOLAJT DANIRL.

MR.F.R.AWILLIAMS with Mr. Kayode for motion for
order on Administrator-General to distribute as-
gets.

ADMINISTRATOR~GENERAL. An iIntepim 4distribution
can be made with funds in hand if Court is satis-
fled these are the people to pay. I refused with
the possibility of an illegitimacy petition in
the offing, but otherwise I have no objection.
The applicants are the next of kin on étatutory
declaration of 24/8/42., and the other claim is

20

30
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Bamgbose, who, unless legitimated, would appear
not to have a claim otherwise, I gather he is
starting again about legitimation, the previous
one having been struck out., Maintenance is be-
ing paid.

MR.WILLIANS: I wlll serve Bamgbose with notice

of the motion.
Adjourned to 31st January.

(3gd.) V.R.BAIRAMIAN, J.

As for the other motlion of 24 November it i1s
adjourned to 31st January.

(Intlad.) V.R.B.

No. 3.
AFFIDAVIT OF ADMINISTRATOR-GENERAL

AG.29.
IN THEE SUPREME COURT OF NICERIA
IN THS LAGOS JUDICIAL DIVISION.

IN THE MATTER OF THE ESTATE OF
JOHN ST ,MATTHEY DANIEL, Deceased.

I, HZDLEY HERBERT MARSHALL,
trator-General of Nigeria make
follows : -

Acting Adminis-
cath and say as

1. That John St. Matthew Daniel late of No. 12,
Bamgbose Strest, Lagos, died at Lagos on the 25th
day of April, 1948, Intestate.

2. That by an Order of thils Honourable Court
made on the 1lst day of February, 1949, I was ap-
pointed Administrator of the estats of the sald
John St. Matthew Danlel, Jdeceased.

3. That the said John St.Matthew Daniel was the
issue of a2 marriage under the karriage Ordinance
celebrated between Matthew Joaguim Danisl and
faria Theresa Daniel, both deceased, at the

In the Supreme

Court of
Nigeria,.

No. 2.

Hearing of
Motion,

24th Jamary,
1650 -
continued.

Mo. 3.

Affidavit of
Administra-
tor-General.

27th January
1950.



In the Supreme
Court of
Nigeria.

No. 3.

AfTidavit of
Administrator-
General,

27th Jamary,
1950 -

continued.

Wesleyan Methodist Church Timubu Lagos on the 28th
day of Septembsr, 1890.

4, That the saild John St, Matthew Danilel was not
married under the Marriage Ordinance but had nins
wives by native law and custom and is survived by
twelve children by eight of the said wives, viz:
(1) John Bankole (2) Felicia Feyisitan (3)Theodora
Abimbola (4) Crispinah Omodebayo (5) Olayinka
(8) Julius Mobolajil (7) Paulinus Abiodun (8) Olabode
(9) Francisca Adeyanju (10) Cyprian Adeyemi (11)
Francis Kolapo and (12) Olayiwola.

5. That the first four chilldren are of full age,
that the fifth 1s a female and married and the re-
malning seven children are minors.

6, That the estate of the sald deceased is still
under adminlistration.

7. That natural children of the deceased claim
to be entitled to the whole of the estate in ac-
¢ordance with Native Law and Custom.

8. That I require the directions of this Honour-
able Court as to the distribution of the balance
remaining in the estate after completion of ad-
ministration.

(Sgd.) H.H.MARSHALL,
Ag: Administrator-General.
SWORN at the Probate Reglstry,
Lagos this 27th day of Jamary.
1950.
Bef'ore me,
(3gd.) ¥. SOGUWRO,
Commissioner for Oaths.

10

30
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No. 4.

COUNT "R APFIDAVIT OF . OLAJIDE BAMGROSE.

IN THZ SUFRZLE COURT OF WIGERIA
IN THZ SUFRENE COURT OF THR
LAGOS JUDICILL DIVISION-PROBATE

SUIT NO, P. 6964

(Title as in‘gglm}}

C

Q

UNTER AFFIDLVIT

I, MATTHEYW OLAJIDE BAMGBOSE (formerly Daniel)
Yoruba, Clerk, of No. 64, Tokunboh Street, Lagos,
in Nigeria make oath and say as follows :-

1. That I have been ssrved with a copy of the
notice of motion in this cause and I am the person
refarred to in paragraph 10 of the affidavit of the
first applicant herein sworn on the 20th day of
January, 19250.

2. That the late John St.Matthew Daniel was the
issue of a marriage under the Marriage Ordinance
in that his parents Theresa Maria and Matthew
Joaquim Daniel were lawfully married to one another
on the 28th day of Soptember, 1890 in the Wesleyan
Methodist Church, Tinubu Square, Lagos, and he was
born in this marriage on the 30th day of March,
1891.

3. That I have been informed by my Solicitors
and I verily belisve same to be true that the
astate of the deceased is subject to Section 36 of
tho Marriage Ordinance, Cap.128 (re-snacting sec.
41 of the Marriage Ordinance 1884).

4, That I am a nephew of the deceassd intestate
John St. Matthew Daniel, my father Pedro St.Matthew
Danlel being the elder brother of the doceased in-
testate born by the same parents on the 20th day
of October, 1884 and dying on the 29th day of
June, 1936.

5. That my father was legitimated by the Legiti-
macy Ordinance, Cap.III (i.e. Legitimacy Ordinance

In the Supreme
Court of
Nigeria.

No, 4.

Counter
Aftijavit of
M.0lajide
Bamgbose.

30th Jamary,
1950,



In the Supreme
Court of
Nlgeria,

No. 4.

Counter
Affidavit of
¥, Olajide
Bamgbose -

30th January,
105C -~

continued.

1929) and I therseby became the legitimated nephew
of the deceased intestats and therefore his heir
and next-of-kin,

6. That I intend presently to present a new pet-
ition tc this Honourable Court asking for a dec-
laration in accordance with Sec.4 of the Legltimacy
Ordinance.

7. That I have been informed by my Soliciltors
and I verily believe same to be true that pending
the determination of my petition by this Court the
estate of the deceased integtate 1s subject to the
provisions of sec.4l of the Administrator-General's
Ordinance.

8. That to the best of my information knowledge

and belisf the Administrator-General has not yet
completed the administration of the estate of the
intestate nor has he published in the gazette any
notice relating to the completion of the adminls-

tration of the sald estate, as required by law.

(Sgd.) M. OLAJIDE BAMGBOSE.
Deponent.

SWORN TO AT THE SUPREME COURT
REGISTRY LAGOS, THIS 30th DAY

OF JANULRY, 1950.
Before me,

(Sgd.) D. SAGIEDE ODIGIRE,
Commlsgsionser for Osths.

10

20
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MR.

No. &.

HEARING OF MOTION RESUMED.

IN THZ SUPREME COURT OF NIGZRIA
TUESDAY THZ 31lst D&Y OF JANUARY, 1930.
-BEFORE HIS HONOUR

ViHEZ ROBERT BAIRAMIAN, Esg.,

PUISNE JUDGH.

IN THE MATTER OF THE ZSTATI OF
JOHN ST, MATTHEW DANIEL (Deceased)

F,R.AWILLIAMS moving for interim distribution
date 19.1.50 of motion.

MR. MARSHALL Ag: Administrator-General.

MR.
MR.

H. 0. DAVIES with G.B.L. COXSR on notice.
F.R.AMWILLIAMS: See M.0O.Bamgbose'!s affidavit
of 30.1.50.

Even if he succeeds in havingz his father Pedro
declared legitimated, he cannot take any share
from St. Matthew Danlel's Estate. See R.36(1)
para.2 above proviso cap.l28.

It is not disputed in counter-affidavit that
mothers of applicants were married to deceased
St. Matthew under native law and custom. John
and Pedro are brothers. Their father Joachim
made a Xtian marriage, Pedro was born out of
wedlock, John in wedlock. John -

8.36(1) may mean (a) the law in Bngland on
distribution of personal estates of intestate,
or (b) such law including mules of Priv. Inter-
national law.

On (a) Law in England recognises a marriage
under native law and custom for purposses of
distribution. In re Wodman's Trusts, 17 Ch.D.

p.266 Cotton, L.J. at p.292.

1st. Bdition Halsbury Volume II, p.19, sec-
tion 37, r.4.

In the Supreme
Court of
Nigeria.

No., 2.

Hearing of
Motlion resumed.

318t January
1050,



In the Supreme

Court of
Nigeria,

No. >.

Hearing of

tlotion resumed.

31let Jamary,
1050 -

contimied.

10.

On {b) Cheshire Priv, Intarnational Law

FR.H.C.DAVIES: Section 36: 7 «.A.0.A, 136 Bstate

MR,

of Fred. Akinola Shanu, They are not entitied
if Pedro iz legitimate. s, 41 Administrator-

Gensrall's Ordinance. A Jegitimation petition
is being filed - tomorrow wvsrhaps.

FARSFALL: 8 .41 applies where we don't know

MR,

C‘)

next-of-kin. Mr. Munis and Mr. Agusto had
lodgzed caveat: they claim as collaberals under
Marriage Ordinance. On s.38 of Marriage Ordi-
nance accepted rule as in 7 W.42.C.A.1356., Notice
should be given to Mr. Munis's and Mr. Agusto's
clients.

WITLLTAMS @ Mr. Munis's and Mr. Agusto's cli-

ents - I see no reason why they should be given

notice. These people are children according

to English Law - I am not claiming under native
law and custom. State a case., As regards dis-~
tribution apprly English law. Native law as

regards marriage.

1. Messrs. Agusto and Munils may apply to

Be 101ned as respondents, they may be so in-

Administrator-Gensral.

lﬁ
%
o
g

2. M.0.Bamgboshe 1s given seven days
within which to file and sserve his petition for
Pedro to be declarsd legitimated.

3. A decilsion on meaning of s. 36 (1)
para. 2 desired.

Adjourned to Tuesday 14th.
(Sgd.) V.R.BATRAMIAN J.

Other motion to pay £2,000 on education de-
ferred to 14th February.

(Int1d.) V.R.B. J.
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No, 6.

MOTION ANT AFFIDAVIT IN SUPPORT TO VARY
THE TERMS OF THE ORDER DATED 31.1.50.

IN¥ THE SUPRENME COURT OF NIGERI/.
IN THE L.GOS JUDICIAL DIVISION,
PROBATE

I
Tl RE JOHN RANKOLS DANIEL & 11 OPITZIRS
Applicants

- and -
THE /(DMINISTFRATOR GANTWERAL
MATTPFEY OLAJIDE BAMGROSE

Respondent

2nd Respondent

NOTICE 0N MOTIOL

TAK® MOTICZ that this Honourable Court will
be moved on TUESDAY, the 7th day of Pebruary, 1950
at the hour of © o'clock in the forenoon, or so
soon thereafter as Counsel on behalf of the above
named 2nd Respondent can be heard Tor an order
varying the terms of an order of this Court made
on the 3lst day of January, 1950 relating to the
filing of his Legitimacy pstition and/or othervise
giving him further directions with regards %o the
filing thereof and for such further ordor or orders
as the Court may deem fit to maks in the circum-
stances.

Dated at Lagos this 4th day of February, 1950,

(Sgd.) G.B.A.COKTR.
Solicitor to 2nd Respondent.

On notice to the 1. The applicants.
2. The Administrator-General.

IN THE SUPREMT COURT OF NIGFRIA
IN THE LAGOS JUDICIAL DIVISION.
( PROBATE)

(Title as in Nn. 6)

AFFIDAVIT IN SUPPORT OF MOTION.

I, MATTHEN OLAJIDE RANGROZE,
of No. 64, Bamgbose Street, Lagos,
oath and say as follows :-

Yoruba, Clark,
in Nigeria, make

In the Supreme

o % of
M1 ia,
No. 6.

Motion and
Affidavit in
Support to
vary the terms
of the Order
dated 31.1.30.

4th February,
1950.



In the Supreme
Court of
Nigeria.

No. 6.

Motion and
Lffidavit in
Support to
vary the terms
of the Order
dated 31.1.30.

4th February,
1850 -
continued.

No. 7.

Hearing of

Motion resumed.

7th February,
1¢350.

iz,

(1) That I am a Respondent to the motion filed in
thes abovae-named cause.

(2) That on the 31lat day of January, 1950 thils
Honourable Court made an Order to the effect that
I should file my petition for declaration of leg-

itimacy within seven days from the Jate of the
making of the said order.
(3) That this petition is vready now and I have

deposited a copy of same in the Supreme Court Reg-
istry and also a copy to the Attorney-General.

(4) That I have been informed by my Solicitors
and I verily believe same that owing to the pro-
visions of Order 47 Rule © of the Rules of the
Supreme Court, I cannot file this petition until I
shall have deposilted same with the Attorney-General
for at least two months,

(5) That in view of this provision it would be im-
possible for me to comply strictly with the terms
of the order made by this Ionourable Court.

(Sgd.) M.OLAJIDZ BAMGBOSE,
Deponsnt.,
SWORN T0O AT THE SUPREME COURT
REGISTRY, LAGOS, this 6th day
of FEBRUARY, 1950.
Before mas,

(Sgd.) D.SAGIEDE ODIGIE,
Commissioner for Oaths.

No. 7.
HEARING OF MOTION RESUMED,

IN THE SUPREME COURT OF NIGERIA
‘ TUESDAY THE Yth DAY OF FEBRUARY, 1950.
BEFORE HIS HONOUR, VAHE ROBZRT BAIRAMIAN, Esqg.

PUISNE JUDCE.
- [’xG.zg:_
IN RS ESTATE OF JOHN ST. MATTIEY DANIEL, (Decd.)

MR. G.B.A. COKER moving for Bamgbosha.

MR. KAYODE on notice appearing also for Mr. F.R.A.
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WITLIAMS (for the chilidren by the native marri-
age) and MR.A.D,THOMAS - various groups.

MR.G.B.A.COKER: Mr. Marshall, Ag. Adninistrator-
General, has asked me to say he is not opposing.
31.1.50. Court made an order para. 2 on p. 10
ante - that Bamgboshe should file his legiti-
macy Petition within 7 days. Under Supreme
Court Rules Order 47, r.9(1) we rust first lodge
patition with A.G. 2 months before we can file
in Court.

¥R KAYODE, The Court cannot s2xtend the time; but
I'11 get fresh instructions.

Adjourned to 1l4th February, 1950.
(Sgd.) V.R.BAIRANMIAN. J.

No. 8.

DECISION ON MOTIOW XOR ORDER FQOR DISTRIBUTION.

IN THE SUPREME COURT OF HIGERIA
LAGOS JUDICTI.L DIVISION
TUISDLY THE 14TH DAY OF FEBRUARY, 1950,
BREFORZ HIS HONOUR
VAFS ROBERT BAIRAMIAN, Z32U7TR3,
PUISHEZ JUDGE

(Title as in No. 8)

DECISICN

This 1s an application dated 19th Jamuary,
1950, that an order be made directing the Adminis-
trator-General to proceed with the distribubtion of
the estate of the deceased. It is said to Dbe
worth £100,000, so it was bound to give birth to a
good dosl of trouble.

The trouble at the moment arises in this way.
The deceased was a child of Theresa NMaria and
Matthew Jauquim Daniel, who married in Church on
28 September, 1820; the deceassd was born to them
on 30 March, 1891, and died intestate on 25 April,
1948,

In the Supreme
Court of
Nigeria.
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Hearing of
Motion resumed.
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14,

The applicants claim to be the children of the
deceased John, begotten by him of wives whom, they
claim he marrisd under native law and custom. The
respondent is one Matthew 0lajide Bamgbose, who
claims to be ths son of Pedro, a child of Theresa
Maria and Matthew Joeguim Daniel: Pedro, he says,
was born on 20 Octobsr 1884, and died on 29 June,
1¢36: in other words Pedro was an illegitimate el-
der brother of John the deceased. whose estate
falls to be distributed. Bamgbose claims that his
father Pedro became legitimate by the Loegitimacy
Ordinance, 1929, Can.iIII; he is in the course of
presenting a petition to have him declared legiti-
matoed. He also claims that the distribution of
thae daceased John's estate is zovernsd by section
36 of the Marriage Ordinance Cap.l128.

It is to be noted that in his counter-affida-
vit of 30 January, 1950, the resgpondent (Bamgbosse)
does not deny the statement made in paragraph 4 of
the affidavit made by one of the applicants that
the deceased John married his numerous wives under
native law and custom. The respondent'!s Counsel
opposed the application on the footing that the
applicants were children of the deceased John by
wives whom he so married.

It is also to be noted that applicants' Counsel
gtated in his argument that Pedro was a brother of
John's but was born out of wedlock. and that their
father Joaqulm made a Christian Marriage, of which

John was born. He argued on the basis that even
if the respondent succeeded in having Pedro de-
clared legitimate, he, the respondent, could not

take any share from John's estate.

Both gides argued on the basis that the dis-
tribution of John's estate was governed by section
36 of the Marriage Ordinance. This Ordinance pro-
vides for a monogamous union which may be entered
into by & man and a woman neither of whom is married
to another parson, ba it by native law and custom!
See proviso (d) to Section 11(1). By native cus-
tom 2 man may marry more than one wife. The Marri-
age Ordinance does not affect the wvalidity of a
poligamous form of marriage: See section 35; all
it does is to provide a monozamocus form of marriage
for those who wish to have it; but those who marry
monogamously have to give up the custom of poly-
gamy, at any rate so long as the monogamous union
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endures . Often enough a man and a woman who have
been married by native custoem marry under the Mar-
riage Ordinance, which they are allicvad Lo do. I%

gives the wife greater securify as divorcs there-
ater 1z governed by EBnglish law; and rivals are
excludsd besides.

The wvalidity of a marriage by native custom,
which may be referred to as a polvgemous union, im-
ports that childron born of that union aire legiti-
mate, being children born in wedlcck. It 1s to be
observed that the Legitimacy Ordinance, 1%29, Cap.
III, legitimates children born out of wedlock. It
does not ssem to apply to childreir vorn of a poly-
gamous union, presumably because thoy are legiti-
mate already. It is possible Lo have a case like
this: a man may begin living with a woman without
marrying her in any form and havs a child with her
~ an illegitimate child; he may then marry her Dby
native custom - a polygamous union -~ and have an-
other child with her; he may later marry her under
the Marriage Ordinance - a monogamous union - ang
have a third child with her. The monogamous union
legitimises the first illegitimate born child.
When the man dies, the illegitimate-born, now leg-
itimate, is entitled to share in his estate with
his children, according to section 5 of the Legit-
imacy Ordinance, which may be taken to mean both
the child of the polygamous union and the one born
of the monogamous union, in the Protectorats at any
rate, where the succession is governed by native
law and custom. In the Colony, whers the succes-
sion is, according to ssction 36 of the Marriage
Ordinance, governed by the English law, it would
gseem that the first child would share with the last
child, and the guestion is whether the second child
would also share. If I am richt in thinking that
the Legitimacy Ordinance does not purport to aff-
ect the second child, then on the srgument for the
regspondent the second child would be excluded from
the succession. This would be a wvery odd result
indsed: the illegitimate-born would share, the law-
ful-born would not.

Section 36 of the Marriage Ordinance provides
that, save where its provisions would result in an
escheat to the Crown, what may be called the dis-
ponible property of a person dying intestate shall
be distributed 1n accordance with the English law
of distribution in two cases -
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children,. This is an attractive
which avoids all difficulties.

interpretation
He bases it on

the decigsion in In re Goodman's Trusts (1881), 17

Ch.D.

Goodman's Trusts reminds me of a Cyprus case

declded on apps&l In the Privy Council - Parapano

V. Happas, 18¢4, A.C. In that case

there woas a

child born out of wedlock, and the parents married

later. According to ths canon law

of the com-

rmunlty to which they bslonged the child ranked as

legitimate per subsequens matrimonium.

The Cyprus

gstatute law provided Tor devolutlion on the legiti-

mate children of th:s deceasa2d. The

docided that that did not mean legitimate

Privy Council
In the

eyes of English law as born in lawful wedlock, but

legitimate in the eyes of the community to

which

the deceased belonged, and gave judgment in favour

of the child as belng legitimatoe.

observe that the Cyprus case was affectoed
pecullar to the Ottoman Empire and the

z3ideration

I should here
by con-

treatment promised to its Christian subjects. That
case does not automatically mean that the children

of a polygamous union should be regarded as logiti-
mate; but 1t goes far towards encouraging

one to

balieve that 1in a colony the test of leogitimacy is
not the English test, but those children are to be
regarded as legitimate who are so regarded in the
colony itself, and that if one has, under the rule
applicable to the case, to distribute propsrty am-
ongst the children of a deceased persons, then one

should include as members of that class

211 those

persons who rank as hils legitimate children ~which

in Nigeria would entitle chilldren born

of a poly-

gamous union to share with children born of a mon-
ogamous one and the illegitimate ones thereby leg-

itimated.

There is an instructlve discussion

on the

question whether the children of a polygamous un-
ion are to be recognised as legitimate 1n England,
at pp.380-383 of Cheshire's Private International

Law, 2nd ed. The indications

are that whilst the

wife's position as a wife might not be recognised,

the legitimacy of thse children might

be -~ 1rather

should I say, would be, if they ranked as legiti-
mate at their birth having regard to the domlcil

of origin.

The learned author mentions a consent

order In the Estatc of Belshah -~ 2 case of polygamy.

It was reterrad to In 48 1,.G. Roeview
1932, with an observation that had

for July,
the Court

thought the children's status could not be recognised,
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the Treasury Solicitor might have stepped in to
claim the estate as bona vacantia. The learned
author winds up his discussion of theo subject as
follows : -

TA711 that can be said is that at present it is
impossible to answer the gquestion whether the
children of a polvgamous union can be consid-
ered as born in lawful wedlock whers the Eng-
lish test of legitimacy is applicatle.

The difficulty there seems to 1lis Iin the pos-
sible view that the gquestion of legitimacy is linked
with the question of ths legzlity of the marriage,
That difficulty which might be felt 1in England
would not be felt here where a polygamous union 1is
recognised as a valld marriage.

Saection 36(1) provides that the English law
of distribution shall be adopted, "any natlvu law
or custom to the contrary notwithstan01na Thasa
words presumably mean "in spite of the fact that
native law or custom may require that the property
bs distributed in another way yielding other ro-
sults®., TFor example, if the child whose proparty
13 to be distributed should be, say, a MHoslem and
if there should be a rule that a fraction shall go
to his mother, or a rule that the male issue shall
take twice as much as the fomsloe, or if under na-
tivo law the first-born maloe should hava evsrything,
these native rules shall be disrecxarded. Tho “n-
glish rule that the children should sharce shall
be the rule to be adopted. And the question would
revert, on Mr. Williams's argument, back to where
it started: who are thse persons that rankas child-
ren of the deceased?

Par contra. Mr., Davies has pointed out that
the very point under discussion arose in In the
matter of the Egtate of Frederick Akindvle"§‘refun
In re Adeline Subulade Williams, (1%41) 7 W.A.C.A.
126, The Court of Appeal unanimously acreed with
the Acting Chief Justice to exclude the issue of a
polygamous union and give the estate to the other
lssue of the former marriage under the Marrilage
Ordinance of which was born the deceased whose os-
tats was to bs distributed. The trouble here is
that Ramgbose, the son of Pedro, the brother of
John, claims that Pedro, by the subsequent marriage
of their parents, became lagitimised by tha
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Legitimacy Ordinance and that Bamgbose 1s entitled
to succeed to his uncle John's estate to the ex-
clusion of John's children by his numsrous wives.

4 petitlon was presented some time ago to have
Pedro declared legitimated but it had to be struck
out because it was presented by mistake in the name
of Pedro himself, a dead man, as the Petitloner.
The petition is belng renswed; but before it can be
filed in Court it has to 1lie in the office-of the
Attorney-General for a certain time., I do not know
what the fate of the petition will be in Court;
nor can I make a rullng on the assumptlion that it
willl succeed, If it fails., it mav be that the
applicants may take the estate under the first pro-
viso to section 36(1). If it succeeds, the gues-
tion will arise of deciding between them and Bamg-
bose, but that question must wait for decision un-

til after the petition succeeds. For the time
being it seems to me that it wonld be wrong to
authorise ths dilstribution of ths sstats for this

reason; it is not the Court that legitimises an
11legitimats child but the Legitimacy Ordinance;
the Court merely declares that the child was legiti-
mised. Now i1f Pedro was lagitimised by that Or-
dinance and became a legitimate child of Joaquim,
it may be that Psdro's legitimation would be eof-
foctive from the date whun that Ordinance came in-
to force, that 1s to say in 1929, long bofore his
brother John's death in 1948, Therafore Bamgboso's
rights, 1f any, should be sarfeguarded; he 1is en-
titled to ask the Court to wait wuntil he has a
reasonable time to carry on with hls petition. In
the circumstances the application for an order to
distribute the estate will be merely refused; it
may be renewed later in the light of dsvelopments
on condition that notice is given to Bamgbose.

No order is made as to costs.
(Sgd.) V. R. BAIRAMILN,
PUISNE JUDGE.
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No. 9. In the Suprena
Court of
COURT NOTHE3 Niceria.
IN THE SUPREME COURT OF NICHEKRTIA T, o

TURSDAY THT 14th DAY OF FEBRUARY, 1950,
BREQTY HIS "o:ﬂvx.
JAFME ROBERT BAIRANIAN, ESL..
PUISNE JVP T 14
1

Court Iotesg

“th sbruary
3

i
AG.29,
—

IN RE JOHW ST,MATTELD/ DANIEL, (DsC4,3ED)

For ALpplicants: Mr. A.0. THOM.LS
10 and KR.AD®DOYIN for one group.

For Bamgbose - respondent - MR. G.B... COKER

Judgment on gpplication of 19.1.50 read
Lipplication to order digtribution is merely ro-
fused; it may be renewed later in the light of
developments on condition that notice 1is given
to Bamghose.

No order is made as to costs.

MR.COKZR: I mention the request I made on 7th
FeBqury that instead of the seven days allowed
20 to file the legitimecy petition, I should be

allowed three months. I have already lodgsd
the petitlon with the Administrator-General, ut
it has to be there for two months before it can
be filed in Court. See Supreme Court Rules
0.47, r.9(1).

It is the practice to gsettls with Adminig-
trator-Goneral to settle ths 1list of respon-
dents.

MR.A.Q.THOWAS: I have no strong views on this re-
30 quest.

MR. ADEDOYIN: I think two months should suffics.
I'1] accept service for my client.
MR.OTUTULORO: 1I'1ll accept service for my client.

COURT: For the filing of the petition to declare
Pedro legitimate Bamgbose 1s 5l1lowed two months
and two weoks.

(Sgd.) V.R.BAIRAMI/N, J.
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Iotion and
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Support for
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17th February
1650.

No. 1lC.

MOTION AND AFFIDAVIT IN SUPPORT FOR
CONDITIONAL LELVE TO APPELL

—————— . et

IN THE SUPREME COURT OF NIGERIL
IN THE LAGOS JUDICIAL DIVISION.
( PROBATT)

P.6964 .
(Title as in No.l)

MOTION ON NOTIC

TAKE NOTICE that this Honourable Court will
be moved on Tuesday the 21st day of Fsbruary, 1950 10
st the hour of Nine o'clock in the forenoon or so
soon thereafter as Counsel can be heard on bshalf
of the above-named Applicants for an Order granting
Conditional Ieave to fppeal to the West [Ifrican
Court of LAppeal from the Decision of this Honour-
able Court delivered on Tuesday the 14th day of
Februsry, 1950, in the above metter, for such fur-
ther or other Orders as this Honourable Court may
deem fit.

DATED at Lagos this 17th day of February, 1950. 20
(Sgd.) THOMAS, WILLIAMS & K.YODE.
Solicitors for the Applicants.

On Notice to the Respondent.
20, Campbell Street, Lagos.

IN THE SUPRENME GOURT OF NIGERIA
IN THE LAGOS JUDICIAL DIVISION.

( PROBATE)
P.6964.
(Title as in No.l)
LFFIDAVIT. 30

I, VICTOR AIYEDUN of No. 24, Inabere Street,
Lagos, Yoruba, British Protected Person, 4o hereby
meke oath and say as follows : -
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1. That I am a clerk engaged in the Chambers of
Messrs. Thomas, #illlams & Kaeyode, Solicitors for
the Plaintiff in the above-mentionsed matter.

2. That T am familisr with the facts of the

abovs-mentioned matter.

3. That on Tuesday the l4th day of February 1950
a decislon was given in the above matter

4, That the Applicants are dlssatisfied with the
gaid Decislon and desire to appeal to the West Af-
rican Court of Appeal.

(Sgd.) V.AIYRDUN.

SWORN to at the Supreme Court
Registry, Lagos, this 16th day
of February, 1950.
Before me,
(Sgd.) D.SAGIEDE ODIGIE,
Commissioner for Oaths.

No. 11.
HEARING OF MOTION

IN THE SUPREMZ COURT OF NIGERIA
TUESDAY THE 21st DAY OF FiBRUARY, 1950.
BEFORE HIS HONOUR
COURTENAY WALTON REECE, ESQ.,

PUISNE JUDGE.

AG.29,
(Title as in No. 1) -

KAYODE to move.

MARSHALL Administrator-General on Neotice.

H.0. DAVIES on notice.

KAYODE: Application for conditional leave to appeal
against decision of Bairamian J, delivered on
14th February 1950. affidavit in support.

In the Suprems
Court of
Nigeria,

e et
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24,

E.0.DAVIS: Appeal from an interlocutory decision.

Ths whole proceedings deal with the eatate of
an intestate, J.St.Matthew Danisl. lotion which
was dismissed was for the immediate dlstribution
of the assets, Judge held that as thers are
others whose Interests are considered. Matthew
Olajide Gbambose claims to be entitled to the
whole estate and judge considered that the ap-
plication should await the decision on this
guestion of the legitimacy of i.0.Bamgbose.
This is a case where the Court should exorcilse
its discretion and refuse conditional 1leave to
appeal.

MR .MARSHALL associates himself wlth Davist remarks

and adds that he being a stakeholder only wants
to be told who is properly entitled and this he
thinks cannot be done till the quastion of
Bamgboso's legitimacy is determined.

KAYODE: The mobtion before Bairamisn J. was for

immediate distributlon of the assets of the es-
tate and this was refussad. It is said that
this was an interlocutory decision but I refer
to the Annual Practice caption Final Orders.
Halsbury 2nd Edition Vol.1l9 p.206 section 308.
Benson v. Altingham V.D.C. (1903) 1 X.B.D.347.

Application is for leave to 2appeal as of
right. If the Court holds that 1t is inter-
locutory then 1t will have a discretion to re-
fuse the application.

Adjourned till 28th February for decision.
(Sgd.) C.i.REECE.

TUESDAY THE 28th DAY OF FEBRUARY 19530.
46.29.

Dacision read.

(Sgd.) C.W.REACE.
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No. 12.
DECISTION ONM MOTION.

IN TF® SUPREME COURT OF NIGERTA.
TURSDAY THE 28th DAY OF FiEBRUARY, 1950.
BEFORE HIS HONOUR
COURTENAY WALTON REECE, BSQ.,
PUISNE JUDGHE.

SUIT NO. AG.29.

IN THE MATTER OF THE ESTATE OF JOHN
ST, MATTHEY DANIEL (DECD.)

DECISION ON MOTION

This is a motion for conditional leave to ap-
peal to the West African Court of Appeal against
the decision of Bairamian J. on a motion for an
order that the Administrator-Gensral do proceed to
distribute the estate of the above-named John St.
Matthew Daniel (decd.).

T am unable to understand why the application
was not made to Bairamlan J. who heard the motion
and would certainly be fully apprised of the facts.

Mr. Kayode, while serving notics of the motion
to the parties concerned, has argued at no incon-
siderable length and cited authorities to show that
the decision of Bairamian J. is a final order. Of
the authorities cited it willl be sufficient for me
to refer to the case of Bowson Vs.Altrincham Urban
District Council (1903) in which Lord Alverstone
€C.J. at pp.548/549 said as follows:- "It seems to
me that the real test for determining this gues-
tion ought to be this: Does the judgnent or order,
as made, finally dispose of the rights of the par-
tieg? If it does, then I think it ought to be
treated as a final order.

Lpplying this test to the decision or order
made by Balramlan J. the answer clearly is that the
decision 1is not a final order. And Indeed Baira-
mian J. concluded his decision by saying:- "In the
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26.

clircumstances the application for an order to dis-
tribute the estate will be merely refused, 1t may
be renewed latar in the 1light of developments on
condition that notice is given to Bamgbose." In
these words there is in my view, nothing final,The
application may bs renewed later on & glven con-
dition being fulfilled.

I am accordingly of the opinion that leave to
appeal does not 1io as of right and I refuse the
application.

(Sgd.) C.v.REECE.

No. 13.

MOTTION AND AFFIDAVIT IN SUPPORT FOR CONDITIONAL
LEAVE TQ0 APPEAL FROM DECISION DATED 28.2.50.

IN THE SUFREME COURT OF NIGZRIA
IN THE SUPREME COURT OF THE LAGOS
JUDICIAL DIVISION.

P.No,6964,
LG:29.

(Title as in No.l)

MOTION ON NOTICKE

TAKE NOTICE that this Honourabls Court will
be moved on Monday the 7th day of March, 1950 or so
soon thereafter as Counsel can be heard on bshalf
of the above-~named Applicants for an order granting
Conditionsl Leave to Appeal to the West African
Court of Appeal from the Decision of This Honour-
able Court delivered on Tuesdsay, the 28th dJday of
February, 1950 in the above matter and for such
further or other orders as this Honourable Court
may deem fitb.

DATED at Lagos thils 28th day of February 1930.
(Sgd.) THOMAS, WILLIAMS & KAYODE,

Solicitors for the Applicants.

On Notlce to Respondent,
At 20, Campbell Street,
Lagos.
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I LAGOS JUDICILL DIVISION.

( PROBLTT)

(Title as in Mo.l)

AEFIDAVIT

I, VICTOR ALIVEDUN of No., 24, Inabere Streest,
ILagos Yoruba British Protected Person, do hareby
make oath and say as follows -~

1. That I am a clsrk engagad in the Churber of
Messprs. Thomas, Williams & Kayode. OSolicitors for
the Plaintif?f in the above mentionsd metter.

2. That I am familiar with the fscts of ths
ahove-montioned mattoer.

3. That on Tuesdﬂv the 28th dav of ‘aebruary, 1930,

a 3801sion‘vas siven in the above matter.

4, That the Applicants are ulSSatiSfiGd ith the
said Decision and dosire to apveal to the vest -

rican Court of LAppeal,
(Sgd.) V., TV2DUL.
Su0ORN to at thiy Supreme CGourt
Reg j stry, Lagos, this lst day
of 1 i‘apch, 1950.
Bsfors mo,

L. 3AGTEDE ODIGIE.
ioner Tor Oaths.

No., 14.

= 1_1‘_1—“]: MG‘ nF Tr ‘\lT)I,’“\.

2 COURT OF NIGERIL

L L o L
TURSDAY THT 7th DAY OF MiGCH, 1650,
FOR I VIS POWOUR,
COURLZNAT JALTON RERCE, ©30,,
PUISﬁ: JUDGE
AG.28.
(Title 28 in Ho. 1) T T

F.RALITIILIALS
MARSELLL ~ Administrator-Gensral on Notice,

VILLIANS spvlication Tor conditional leave to
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Nigeria,
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appeal. Cost of rscord would be abksvt ,5
sugzrest ten guineas bs deposited InCourt agains
cosis.

H,0.DAVIS interrupts to say that thi
cation for lsave to appenl agains
dalivered on 2 motion on which I appearod and
armiad against the grant of the prayer. Hs
states he has not been served. In the case it-
self he is csssociated with lessrs . Irvine & Bon-
nay & Coker. He rvoquests that he be put on
Nctice.

MARST . fopeal does not ia as of right =znd
1 ave mist be obtained to appe=al. Ref: Wesat
Afpilcar Tourt of .Appeal Rules 0.3 ».11(4). Fur-
ther rof: to 0.58 r.1 Ruloes of Sunrere Court
T.xn. {(Note on Discretion - fippeals in particu-
lar casesg)

Donald Campbell v. Pollak - (1S27) AC.73Z2.

WILTIANS says that the Notlce may have been mado

Bxparte Teasdale.

TEUEER: Matthew Olajide Bamgbose to b pot on Notice.
Matter to come on Friday 10th iqstc nt.

(Sgd.) C W EiE17,

IN THE SUFKZHE COULT OF 1'IGI
FRIDAY THE 10th DAY OF I0H, 1850.
BEFORE HIS FOWOTR,
COURTENAY JALTON REICT, Tivg.,

PTISNG JTNCE

o U

AG.29.

F.RAMTILLIALS 0T TAYODE for ths movers.

G.B.COKEL for Ghamgbose with Teasdale does not op-
pose.

EROYILLILS suggests £5 for record. Deposit of £13
for security for costs.

DICISION: Conditional leave to appeal granted. £3

to be deposited for record. Deposit of £135 to
secure costs. Other side tec be notified and all
others the regquirements of rule 12 o7 the VWsst
African Court of Appeal Rules to be complied
with.
No costs swarded.

(8:

d.) C.w.=ihes.

e

A"
[

30



v a
N L=
ide 2D.
T ATT “ 3 TR T
IO 30 ATTELL
TN —iam TIRIT ARG YT TmC DT
I LUTRICNN COURT OF LLPE

being dissatisfied with the
Court Lagos deliversd on

and having obtained fnal
lsave to appeal therefrom dated the 20t day of
March, 1930, hereby appliss to the wWaest African
Court of uppeal on tre2 grounds hereinaftsr set
forth: -

The Lppellant,
decision of the Supreme
thie 1<th PFebruary, 192350,

GROTNDE OF LPPs.L

The Court erred in law in refusing to grant
tha appeliants conditional lezve to appeal fromthe
decision of r. Justice Bairamian and in holding
tnit the said decision is intsrlocutory.

DATBD at Lagos this 20th day of March, 1950.
(8gd.) THOMAS, WILLILIS & K
Lippellants! Solicltors.

e
‘]LJv_n,

No. 16.

HSARING OF HOTION

IN TIE SUPERIIE CCURT OF MNIGTERT

SIDNESDAN THE Z27th LAY OF DRCTIRER,
BEFCRE HIS FOMNOUR,

TA0RGE GILIIOTE RORB NDOW, a3

PUISNE J TTDC

1950,

@)
27y
RN,
.
-

8V
Nej

[

1,7 T L TUT - - R
I RE BRTATE OF J. 87T, HATTI 9

DT 9T

IN RE J. BOLAJI DINIZIL. - Lpplicant.

tram “ )
K00T for Lmplicant

In the Vest

African Court

of Anpzal,
Ho, 15,

frounds of
LAppssal,

20th Yarch
1620,

In the Supreme
Court of
Nigo»ia,

o,

Ho0.,16,
Hoaring of
miotion.,
27th Dacomben
1839 ait

Oth Jamiary,
1631,



In the Suprems
Court of
Nigzeria,

No.lS
Hearing of
Motion.

27th December
230 and

¢th Janaary,
1951 -

contlinued.

WILLIAIS toti

SACOR Tor Administrator-General,
F.0.DAVIES representing Mnfthew Baugboshe,
who 13 claiming the whols estats

Asks to be joined in the lMotilon.

(Int1d.)

I THT SUTRELY COURT OF NIGHRIA
o ] 9th DAY OF JANUARY, 1951
RZFORE HIS HONOUR,
G GILMOUD HOBIHson, maa .,
PUTSITS JUDGE.

oy}
<
s |
99
;
Y
!

n(..uu.

AT

ROTTITT VILILIAYS  for Mover.

r\ T al T
T 3. L.uur i )

N - as
0. DLVIES ) on Notice oprosing.

UIILIAYMS  submit presence of adniinistrator-Gsneral
quite necessary.
Ietter from Administrator-Censral to say he is
bafore another Court.

COATRT: T will hear this and if nacessary later I
can adiourn to hsar Administrator-Gensral.

24,11.4%

on dated
fidavit in support - read,

Lpplication affects estate of 1ate John St.
Matthew Daniel. John loft 12 children - applicant
or:d of them 21 yeoars,
lattrow is the legitimate son of Theroesa
Matthew Joachim Danioel.

Maria ond

L.0.DAVIZS Client is the son of Podro 3t. Matthew
Daniel. Pedro has same parents as John but ne
wag born prior to the Marriage of his Iaronts.

There 13 a lzgitimacy Petition about this -
Psiro 13 hopning to claim the whol» estats. The
action was stsrted and Jiemissed. Thhy 279 NOW

o}

Applicaut's father John 3t.

190
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30
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H.0.DAVIES:
s rIps in Nigeria.

ORDER:

31.

appealing. Balramian, J. ordered that there
should be no distribution i1l the case was dis-
posed of. The notice was for General Distri-
bution. Bairaimian, J. mads his ordor before
the Legitimacy Petition had been finally dis-
missed at first instance.

Suit No.131/50. The Legitimsey Petition.

Ademola, J. The Judge refused to declare the
parents of Pedro legitimated -~ said had no
jurisdiction.

23.10.50.

Going to appeal but still has not got final
leave. Could go to Privy Council thersafter.

One young man will be too 0ld by then for sdu-
cation - not fair.

Most of the brothers and sisters of applicant
are already being paid out of the estate.

Quite prepared to give 2 suretiss for £2,000
jointly and severally to pay back the money
should the Petitioner finally succoed.

Matter of Prinecipls. Illegitimacy
Court must enforce the
law.

Petition of Legitimacy has lost in Supreme Court
but he has the rizht to go to Appeal.

Opposing this paying out.

But now that 2 Sureties are suggested, prepared
to withdraw opposition.

I grant this Petition :-

I do not think it necessary to hear the Admin-
istrator-General on the matter. I agree the
estate should be safeguarded in view of the
Leglitimaecy Petition golng to appeal and I agres,
with respect, that there should be no general

distribution until the matter 1is finally set-
tled. But these safeguards are sufficiently

provided for by the applicant offering to pro-
duce 2 suretles for £2,000 with joint and sev-
eral liabilities - So long as that is done I
see no reason why these chlldren should not be
gsducated at the expsnse of the estate. An Or-
der can go to the Administrator-General to pay

In the Supreme
Court of
Nigeria,

No.l6.

Hearing of
Motion.

27th December
1950 and

Sth January,
1051 -

cont inued.



In the Supreme
Court of’
Nigerisa.

No.1l6.

Hearing of
otion.

27th December
1930 and
9th January,
1951 -
continued.

No.l%7.

Motion and
Lffidavit 1n
Support for
Distribution
of resal estate

25th April,
1951.

H.G.DAVIES
WILLIANMS

]
oo
.

out money not exceeding £2,000 on the Zducation
of this Applicant and the Sureties must be to
the satigfaction of the Senior Registrar of Su-
prome Court. The bonds to he entered into be-
fore any money is pald out. The bond should

be worded in such a way as %o fully protect the
estate if subsequently 1t should be held that

this applicant is not one of the beneficiaries.

{Sgd.) G.G.ROBINSON.
asks for costs.
opposes

I grant 2 guineas costs to Respondent.

Costs of Motion to be paild to applicant out of
the Bstate - 4 guineas,.

(Intld.) G.R.

No. 17.

MOTION AND AFFIDAVIT IN SUPPORT
FOR DISTRIBUTICN OF RTAL EISTATE

IN TH® SUPREME COURT OF NIGERIA
IN THE LAGOS JUDICIAL DIVISION,

I RE:

( PROBAT®)
P.6964. 453,29,
IN RE JOHN ST. MATTHEW DANIEL (DICTASED)
1. Mrs.Feylshitan Bamgboye
2. Mrs.Theodosla Abimbola Oladumiye
3. Crispina Daniel
4, Olayinka Daniel
5. Mobalajl Danisel
6. Abiodun Daniel - By his next friend -
Janet Clay
7. Olabode Daniel - By his next friend -
Ayinke fijibola
8. Adeyanju Daniel - By his next friend -

Sabitiyu Adamo
. Adeyemi Daniel -~ By his next friend -
Rebecca Layinka.
10. Kolapo Danisel - By his next friend S.A.Lewis.
11. 0Olayiwola Daniel - By his next friend
Musiratu Oshodl ALPPLICANTS

©

10

20

30

40
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HMOTION
TAEE NOTICE that this Fonoursble Court will
bs moved on Tuesday ths 1lst day of May, 1951 or so
soon thereafter as Counsel can be heard on bshalf
of the above-named Applicants for an order that all
the real properties of the above-named intestate be
partitioned among his children and for such fur-
ther or other orders as this Honourable Court may
decm fit to make,

DATED at Lagos this 25th day of April, 1951.

(Sgd.) THOMAS, WILLIANS & XKAYODE
Solicitors to the Applicants.

AFFIDALAVIT

* We, PFPILICIA FEYESHIT,N BAMGROYE, British Sub-
Ject of No.24, Market Street, Ebute-Metta and Theo-
dosia Abimbola Oladumiye, British Subject, of No.
8, Bamgbose Strest, Lagos do hereby make oath and
say as Tollows :-

1. That we are the 1st and 2nd Applicants above
namad,

2. That the above named dseceased died inteastate
on the Z25th day of April, 1948 leaving the follow-
ing children, him surviving :-

1. Mrg,Foeylshitan Bamgboye

2. Mrs.Theodosia Abimbola Oledumiye

3. Crispina Daniel

4. Olayinka Danisl

5. Mobolaji Danilel

6. Abilodun Daniel by his next friend Janet Clay

7. 0labode Danisl by his next friend Ayinke
Ajibola

8. Adeyanju Daniel by her next friend Sabitliyu
Adamo

9. Adeyeml Danlel by his next friend Rsbecca
Layinka

10. Xolapo Daniel by his next friend S.4.Lewis

11. 0layiwola Daniel by his next friend Nusiratu

Oshodi.

In the Supreme
Court of
Nigeria,

No.1l7.

Motion and
Affidavit in
Support for
Distribution
of real eatate

25th April,
1951 -

contimied.



In the Supreme
Court of
Nigeria.

No.1l7.

Hotion and
Lffidavit in
Support for
Distribution
of real estate

25th April,
1951 -

continued.

34.

3. That the decoased left the real properties
shown on the 1list attached haerewith in Lagos and
district within the jurisdiction of this Court.

4, That it is desirable that the said propertiles
be partitioned in order to prevent disputes in the
family.
(Sgd.) FELICIA F. BAMGBOYE
(Sgd.) T. A. OLADUNJOYE,
SWORN to at the
Supreme Court Registry. 10
Lagos thls 26th day of
April, 1931.
Before mse,
(Sgd.) E.A.BABANIJI
Commisslioner for Oaths.

LIST OF REAL PROPEIRTIES IN LAGOS AND DISTRICT
WITHIN THE JURISDICTION OF THIS COURT

, Odunfa Street, Lagos.

Bamgboshe Street, Lagos.

Bamgboshe Street, ILagos. 20
, Ajasa Street, lagos.

, Macarthy Street, Lagos.

, Okepopo Street, Lagos.

3, Okepopo Street, Lagos.

4, Okepopo Street, Lagos.

Moloney Bridge Street, Lagos.

Moloney Bridge Street, Lagos.

Jebba Street, Bbute-Metta.

Jebba Street, Ebute-Mstta.

Strachan Street, Lagos. 30
14, 10, Strachan Street, Lagos.

, Strachan Street, Laaos.

16. 87 91, Foresythe Street Lagos.

L
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17. 58, Foresythe Street, Laqos

18, 60, Foresythe Street, Lagos.

19. 83, Foresythe Street, Lagos.

20. 32, Ikoyi Road, Lagos.

21. 9A Willoughby Street Ebute-ietta.
22. 21, Obalende Street, Lagos

23. 6, Thomas Strest, Lagos. 40
24. 5, Brldge Street, ILagos.
25, 6. Bamgboshe Street, Lagos.
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33.

%o. 8, lNoloney Bridge Street, Lagos.
a7, 8, Bamgboshe Street Lagos
28, 110 Alakoro Strest, Lagos
29, 19 Obalende Street Laoos
30. 6, Beckley Strest, Lawos
31. 13, Inther Street, Lavos
32, lBA Strachan Street Lagos.
33. 6, Strachan Street Lagos
34, Land at GPlfTLth Street Ebute-Metta.
Land at Suru-ILerse Opp031te Cooper.
Land at Suru-Lere near iir. Animashawun
The above are the allegsd No. of houses
on which rents were beino collected since
1/5-14/12/48.
FARM LANDS
1. Sogunro Village With promises thereon
2. Mushin do do do
3. Sogunle do do do
4, Oshodi do do do
5. Apapa via Ajegunle do do do
6. Oshioko Village do do do
7. Suru Lere near the Railway Line
8. Ikoyi Plains (near the new Public Cemetery.)

W CF D0

of the affidavit sworn to by Mrs.

The above does
the township.

Kiri<kiri Farm
Mwodl Ore Parm
Pedro Farm
Bleye Farm

This is the 1

not include wacant

FARM LANDS

3
6.
7.
g.
9, Imesho Farr,

ist refarred to in

lands within

. Iwaya Farm

Debari Farm
Shasanya Farm
Shieke Farm

paragraph 3

Felicla Fsylishi-

tan Bamzgboye and Mrs, Theodosia fibimbola Oladumlys
before me this 26th day of April 1951.

(

Sgd.) TLABLBANIII

Cormissioner for Oaths.

In the Supreme
Court or

Nigeria,
——
No.17.

Motion andg
Affidavit in
Support for
Distribution
of real estate

25th April,
1031 -

continued.



In the Suprems
Court of
Nigeria.

No.18.

Motion and
Affidavit in
supvort for
distribution
of parsonal
egtate,

25th April,
1e351.

36.

No. 18.

MOTION AND AFFIDAVIT IN SUFPORT
FOR DISTRIBUTION OF PERSONAL =3T.TE

IM THE SUPREME COURT OF NIGERIA
IN THE LAGOS JUDICIAT DIVISIOW,
( PROBAT.Z)

AG,.2¢€.

P.6964.

DRV ——

{Title as in No.1l7)

MOTION ON NOTICH

TAXKE NOTICE that this Honourable Court will
be moved on Tuesday the lst day of iiay, 1931 or so
soon thereafter as Counsel can be heard on behalf
of the above-named Applicants for an order that
the Administrator-Gensral do pay forthwith all
debts and other lawful liabilities and charges due
upon the above estata (if he has not already done
so} and that after such payments that he do pro-
ceed to distribute ths surplus of ths personal es-
tate of the above intestate smong the children of
the saild intestate and for such further or other
Oriers as thils Honourable Court may deem fit to
make,

DATED at Lagos this 25th day of April, 1951.

(Sgd.) THOMAS, WILLIANS & KAYODE,
Solicitors to the Applicants.

ON NOTICE
TO THY ADMINISTRATOR GENERAL
LAGOS.

10

20
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Iﬁ THE SUPRTME COURT OF NIGERIA.
IN THE LAGOS JUDICIAIL DIVISIOV.

P.6264, AG.29,

(Title as in No.17)

AFFIDAYVIT

RO

W=, Felicia Peyishitan Ramgboys, British Sub-
ject of No,24, Market Street, Ebute-Mstta and Theo-
desia /Abimbola 0Oladumiye, British Subject, of No.
8, Bamgbose Street, Lagos do hereby make oath and
say as follows :-

1l. That we are the 1st and 2nd Applicants above-
named,

2. That all the other applicants ars also child-
ren of the late John St. Matthew Danisl.

3. That Crispina Daniel, kiobolajl Danlel, Olay-
inks Daniel and ourselves are over 21 years old
and the other Applicants are minors.

4, That we are all issuss of the late John St%.
Matthew Daniel through his wives whom he married
under native law and custom.

5. That the value of the estate left by the de-
coased 1s to the best of our knowladge, information
and belisef worth about £100,000.

6. That the Regpondent has been appointed by this
Honourable Court as the Administrator of the sald
egtatoe.

7. That the said Respondent has since his said
appointment paid the sum of £1,000 to each of the
firgt 3 Applicants, that is to say, Mrs,Feyishitan
Bamgboye, Mrs. Abimbola Oladuniye and Crispinah

Daniel.
8A. That on the 25th day of Janmuary, 1949, this
Honourable Court made an order in the followlng

terms : -

W1p 1S ORDERED that the Administrator - General
"be and is hereby authorised to pay out of the
"ggtate of JOHN SAINT MATTFRY DANIEL, DRCEASED,

In the Supreme
Court of
Nigeria.

No.1l8,.

Motion and
Affidavit in
support for
distribution
of personal
estate,.

253th Aprii,
1831 -

continued.



In the Supreme
Court of
Nigeris.

No.18.

Motion and
AfTidavit 1in
support for
distribution
of personal
astate.

25th April,
1031 -

continued.

38,

"211 bills and other expenses incurred in con-
"nection with the education of EMANUEL OLABODE
"DANIEL, JULIUS MOBOLAJI DANIEL, PAULINUS 4ABI-
"ODUN DANIEL, FRANCISCA ADEVANIU DANIEL, CYP-
"RIAN ADTYEMI DANIEL, FRANCIS KOLAPC DANIEL and
"OLAYIWOLA DANIEL, the seven minor children of
"the said deceased who are  sti1ll  attending
"school.™

8B. That the said order is being complied with up
to date by the Respondent,

9. That the said Crispinah Danlel has bsen sent
to England for further training out of the funds of
the estate and she 1s belng maintalned there by
the Respondent.

9B. That liobolaji Danisl has also gona to the
United Kingdom for further Studles and is being
maintained from a sum of £2,000 paid to two Sure-

ties who have entered into bond for the said
amount.
10. That the distribution has been held up tempor-

arlly because there is a petition for
filed by one Matthew 0lajide Bamgbose
Legitimacy Ordinance.

logitimacy
under the

11. That proceedings in the said petition has now
terminated and no order was made thereon.

(Sgd.) FELICIA F. BAMGBOYR
(8gd.) T, A, OLADUNJTOYE.
SWORN to at the Supreme Court
Reglistry, Lagos, this 26th
day of April, 1951,
Before me,
(8gd.) B. i, BLBANITI,

Commissioner for Oaths.

10
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Ne. 19.

MOTION LND AFFIDAVIT IN SUPPORT
TO SUSPEND DISTRIBUTION.

1IN THI SUPREME COURT OF NIGERI:
IN THZ SUPREMT COURT OF THE LAGOS
JUDICIAL DIVISION

SUIT NO.AG.292.

In re the Matter of the Estate of
John St.Matthew Daniel (Doceased)

10 In re Matthew 0Olajide Bamgbose
(formerly Daniel) ... ALpplicant

=

MOTION ON NOTIC

T/ KE NOTICE that this Honourable Court will
be moved on 8th day of May, 1951 at the hour of
9 otelock in the forenoon or so soon thereafter zs
Counsel on behalf of the above-named Applicant can
be heard for an order that the Bstate of John St.
¥Matthew Daniel be not distributed until the final
dotermination of the Appeal lodgsed by the applicant
in thils cause or for such further or other orders
as this Honourable Court may doem fit to make under
the circumstances.

4]
(@]

DATRED at Lagos this 30th day of April, 1951.

(Sgd.) G.B..i. COKER,
Solicitor to Applicant.

Filed at 8.00 on 1.3.51. (Intld.) A.R.X.

APRIDAVIT IN SUPPORT OF MOTION

I, Matthew 0lajide Bamgbose, Yoruba, Clerk of
No.64, Tolunboh Street, Lagos in Nigeria make ocath
and say as follows :-

In the Supreme
Court of
Nigeris.

st

No.1l9.

Motion and
ATTidavit in
Support to
sus pend
distribution.

30th April,
1951.



In the Supreme
Court of
Nigeria.

No.l9.

lotion and
LTfidavit in
Support to
suspend
‘distribution.

30th April,
1051 -

contimred,

40.

1. That I am the Petitioner in Suit No. 131/50
pending in this Court.

2. That after my Petition was dismissed by this
Court, I obtained leave to appeal to the West Af-
rican Court of Appeal.

3. That an application for distribution of the
propertiss of the above-named deceassed was made
lagt year by the natural children of the said de-
ceased in Suit AG.29 but this Court (lir. Justice
Bairamian) ordered that no general distribution
should take place until after the final determina-
tion of my petition. This decision was glven on
the 14th Jday of Januwary, 1950.

4, That although my appeal proceedinss in the
above named Petition was struck out on the 19th
April, 1951, I have since filed an application to
the West African Court of Appeal to appeal against
the order striking out my appeal.

S That the matter of my petition is therefore
sti1ll pending.

6. That if the assets of the estnte ars now dis-

tributed, I shall have been gcreatly pre judiced
should my appsal succeocd.

7. That I attach hersto a copy of my application
for apgeal in the matter of my petition marked REx-
hibit "\",
(8g3.) W.0LATIDE BAMGEBOSE,
Deponent.
S¥IORN €o at The Suprems
Court Registry, this 1st
day of May, 19531.
Before me,

(Sgd.) E.A.BABANIJT,

Commissionsr for Oaths

10
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In the Supreme
No. 0 Court of
HEARING OF MOTION Higeria,

) M0.20.
IN THR SUPREMT COURT OF NIuSLIA
TUESDAY THE 8th DAY OF MAY, 1931. Hearine of
ERFORE HIS FONOUR, e
GEORGE GIIMOUR RODINDOM,
PUISIE JUDGE. stn s 1951.

SUIT NO0. AG.2E.

IN R2 JOHN ST. MATTHEW DALNIEL - Deceased.

3 Motions. F.R.4AWILLILNS moving in all 3 moe-

10 tions.
G.B..A.COXKER for i.0.BAMGBOST.
SAGOR for Administrator-General.
COKTR: Only served with Motion yesterday. Inter-

asted in the Motion relating to distribution of
the real and personal estato.

Lppeal coming on in ¥W.i.0.4. on 16.3.51.
A1l the motions stand adjourned to 17.5.51.
(Intld.) G.R.

N AT

20 1 Exparte Motion asking to appoint the
Mothers as guardians. The exparte lMotion is
zranted as prayed,

(Segd.) G.G.ROBINSON.

Iater: Sir AL.Alakija (unrobed) come o
Later: S ja | ) comes Intc Court
and tallks to Reg: I gather that Sir A.% F.R.A.
/11liems and Fitt - Ad: Gen. all had a meating
and 1f was agreed that the exparte motion app-
ointing the liothers guardian should also stand
30 over with the other Motions.

Nots to Reg: Do not draw up the Order on the

exparte motion till after 17.35.51 - Tt
can hear about it then. 2.2 he Court

(Int1d.) G.R.




In the Supreme
Court of
Nigeria.

No.21.

Lotion and
Affidavit in
Support to
cancel Order
mnade exparte.

16th May 1951.

o0

No., 21.

NOTTON AND AFFIDAVIT IN STUPPORT T0
CANCEL ORD3IR MAT WX PARTT.

IN THE SUPRZME COURT OF NIGERTIA
IN THE LAGOS JUDICIAL DIVISION.
{ PROBATE)

P,6064, AG.29.

IN RE JOHN ST. MATTHEW DANIAL (TIC3ASED)
In ro:-

ABIODUN DANIEL ... APPLICANT

NOTICE ON MOTION

PAK®E NOTICE that this Honourable Court will
be moved on Thursday the 17th day of May, 1931, at
the hour of 9 o'clock in the forenoon or SO soon
thereafter as Counsel can be heard on behalf of the
above-named Applicant for an order cancelling the
order made Exparte by this Honourable Court on
Tuegday the 8th day of May, 1951 in the above mat-
ter in so far as it relates to the above-named Ap-

plicant.
DATED at Lagos this 16th day of May, 1951.

(S gd . ) l'Lh'\K[JA & ll‘xLL”\.K[fo .
Solicitors to the Applicant.

Flled at 11.45 on 16/5/51. (Int1ld.) A.R.K.

IN THE SUPREME COURT OF NIGERIL
IN THE I.GOS JUDICIAL DIVISION
( PROBATE)

IN RE JOHN ST . MATTHEW DANIEL (DECRASED)
IN R%:- ABIODUN DANIEL APPLICANT

APFIDAVIT

1, Lblodun Danlel of 12, Bamgbose Street,
Lagos, make oath and say as follows :-

10

20

50
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l. That I am one of the 12 minor childre
above-named intestate, n of the

2. That I am 16 years of age and I am also a

mother of my own infant child whom I have gat to
maintain.

3. That the said intestate left considerable am-
ount of personal properties amountinz to about
£100,000 and about 36 to 40 real properties in La-
gos and districts.

4, That I am informed that my mother made an
application ex-parts to this Honourable Court o be
my Guardian and to be the "Guardian of my estate"
which application was granted along with others.

5. That I do not ask my mother to be the "guard-
lan of my estate" whatever these words may mean.

6. That there is a Public Trustee who should be
custodian of the estate of all infants and I ask
that the Court should give my estate real and per-
sonal to the Public Trustes.

7. That the Public PTrustee willl account to me
whenever I am ready tco receive my estate,

8. That my mother should not be entrusted with
such & considerable estate as she is a young woman
with no experience of managing money and she may
have another husband who would help her to squander
my money.

0. That I wi1ll have no remedy against my mother
after all the money 3hall have been sguandered.

10. That I am prepared to give my mother through
the Public Trustee a reasonable allowance for her
maintenance.

11. That my mother persuaded me to sign a document
which I d1d not read but I do not owe her any money.

12. That I am seeking the protection of the Court
and that of the Public Trustee.
(Sgd.) A.DANIEL.
3WORN to at the Supreme Court
Registry, Lagos this 16th day
of May, 1931,
Befors me,
(Sgd.) E.A.BABANIJI
Cormissionsr for Oaths.

In the Supreme
Court of
Nigeria.

No.21.

Motion ang
Affidavit in
Support to
cancel Order
made exparte,

16th May 1931
- continued.



In the Supreme
Court of
Nlgeria.

No.22.

Hearing of
Mot ions and
Rulilngs.

17th May 1951.

No. 22.

TRARTNG OF MOTIONS AND RULINGS

R SR

IN THE SUYPRENE COURT OF NIGERIA,
THTRSDAY THE 17th DAY OF MAY, 1951,
BEFORE HIS HONOUK, _
GEORGE GITMOUR ROBINSON, HSG.
PUTSNE JUDGE .

SUIT NO.AG:29.

MOTTIONS .

IN THE MATTER OF THE ZSTATE 10
OF JOHN 3T. MATTHREY DANIEL, DECEASED

G.B.A.COKER: Court adjourned these motions to 17th

i.e. today because ¥W...C./. was due to decide
the appeal on the motion of this Conrt refusing
permission to appeal on the 16th. The W...C.A.
is not now hearing it till Monday 21st. So to-
day we are not prepared because W..A.C.A.not de-
cided Agreses that today is the 17th the date
to which the motions were adjourned. Iisks for
these motions to so. It is Mr,Williams who 20
suggested the motion should be adjourned t11ll
W.A,C.A, decided. I am not prepared to argue
thess motions this morning,

SIR ADEYEMO ALAKLIJA: Mr.Davies opposed the hear-
Ing last tIme and asked for ad journment . Mr.
Williams opposed adjourmment. It is true sbout
W.A.C,A. that the date was fixed for today.

P.RAWILLIAMS: Mr. Coker knew the motions were

for today.

)

COURT : The position 1s that the motions were ag- 30

Journed to today. It is true that was done
because the W.A.C.A. were due to hear an appli-
cation for leave to appeal on the 16th which
they did not do but I think that is no excuse

for Mr. Coker not being ready t 4
will hear the motions. Y Yo go on today, I

(Int1d.) ¢.R.
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G.B.A.COKER: Suit No.161/51 is betwsen Bamgbose

plaintiff and Administrator-General asking for
a declaration that action is pending and vitally
affects the estate. We say that the dJdeceasad
ostate cannot be distributed until 0.161/51 is
decided.

COURT: These Notlons are one thing: this new de-
vice (No.161/51) to avoid an order for distri-
bution 1s another: I refuse to recognise Suit
No.161/51 as automatic stop to dealing with tho
motions. Let the Motions go on.

(Intld.) G.R
BEXPARTE MOTION

F.R.A.WILLIANS.

SIR ADEYEMO ALAKIJA.

The Motion was granted (See p. 41) but the
order was not drawn up because of the intention
of Sir Adesyemo Alakija.

Lgresd that Court should consult together and
come to some arrangement. In the meantime the
final order not to be drawn up and actlon not
drawn up until the Court is approached again.

(Sgd.) G.G.ROBINSOQN.

SIR ADZYEEO ALAKIJA )

T. R. A. WILLIAKS )
G. B. A. COKER .

2 Motions

Moving for distribution.
Opposing

One in respect of Jdistributing Real
property.
One in respect of distributing per-

sonal property.
1 Kotion by Mr.Coker praying that no distribu-

tion tak takes place untll final determination of
the V.A.C.A. appeal.

P.RAWILLIANS:: Affidavit in suppors.

Why does Nr. Coker oppose *?

G.B.A.COKZIR: Deceased died intestats on 25 April

19483.

Order for administration granted 5th Feb. 1949.

Merits of the case not been fully gone into.

In the Supreme
Court of
Nigeria.

No.22.

Hearing of
Motions and
Rulings,

17th Liay 1951
- continued.



In the Supreme
Court of
Nigeria.

No.22.

Hearing of
Motions and
Rulings.

17th May 1951
- contimued.

S4 Legitimacy Ordinance. Cap, III. Court de-
cidcd it could only legitimitize the child of
the parents but go back to remobter ancestor.
Clsarly section badly drawn.

(WILLIANS: There are direct Inglish authorities).
That is the point we want +to take on appsal.
Beafore the Petition was heard Iin Statement of
Claim on 23 October 1950 there was an applica-
tion for eoneral distribution filed by all the
children. At present one child 1is left out.

(SIR ADEYEMO: This is not so, I represent him).

On that application for distribution S. 36 of
Cap. 128 (Marriage) was invoked.

Our contention then as now 1s that the doceasad
was born in Wedlock under the Ordinance.

We contend too that none of the various mothers
or wives were properly married oven by native
law and custom,

That was golng to be evidensze glven in the
Petition and no evidence was heard in the Petit-
ion.

At the hearing of petition, the guestion of con-
flict of Laws was raised. What law would Eng-

land Law applied - Law of England or Law of NI1-

goria (i.e. native Law and custom).

Judge was persuaded by Mr. Willlams to say that
Law of Nigeria would prevail.

But even 1f that is so, were these wives ever

married by Native Law and Custom? If not, can

these chiléren now inherit?

Paragraph 12a of Petition for legitimacy.
COURT: But does that make any Adifference?

Native Law recognises all children?

Bairamlan, J. heard the application for dis-
trIbutIon.

Ademola, J. decided the Patition and damissed
it.
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In the Supreme

Court of
Nigerila,

No.22,

Hearing of
Motions and
Rulings.

17th May 1951
- continued.

S5.36 is concernsd with the TEne . _
tribution. ° BEnglish Law of dis-

In re Goodman's Trusts: 17 Chancery Divizion
{1881) 25C at p.202 Colton L.7.

it N

Law of‘$ng1ano looks to an actual domicils not
hypothetlcal 1f legitirate in Holland then le«
itimate in Zncland ani entitled to succaed.!

$.36 "Any Native Law or Custom %o the contrar
notwithstanding"” msans that 17 it is contrary i
to English distribution channsls. then it will
not be considered - Does not mean it must be
disrecarded for status of wives and children.

In re Somefun 7 ¥, A.C.A. 138,

Law to be applied is lsw of England at date of
Marriags Ordinance. Decision correct for cir-
cumstances of that case.

Asks that Court orders distribution.

‘o say that the Court cannot order any stay un-

til W.A.C.A. gzives leavs to appeal. If leave is
given then ha can come again to ask for further
stay.

G’.B.A.COKB‘:R:

In reply

UL TINGS

There are 3 motions all to do with the estate
of John 3%t. Matthew Daniel (deceassd). There
has besn a good deal of litlgation and difficul-
tics in the administration of the estate because
one Matthew (0lajide Bamghose, a nophew of de-
ceasad has been strenuously fighting to be rec-
ognised as the legitimate son of a legltimized
father, one Pedro. That has been the subject
of 4 Legitimacy Petition which failed 1In the
Supreme Court and 1s still not fimly beforse
the W.A.C.A., because this Court decided that
the right to appeal had bheen lost and it Is from
that interlocutory decision that there iz now
an apoeal to W.A.C.A. If W.ALCL.4, docides to
allow the substantive appeal to go on then I
think the substance of the estate should be
safeguardad because probably Bamgbose will have
some claims on it if he eventually succeeds in
his appeal. But in the meantimo I wmmst regard
tho position as it is in fact, i.e. that the

16
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KROIWILLIAMS

47 .

a3

14.2.50 Bairamian J. dealing with 5.36(1) of

Cap,128.
o (reeds out)

Doceased is John. He had & brother Pedro app-
1icant is son of Pedro. John born after marriage
under Ordinance so legitimate Pedro before. But
the Ordinance made Pedro leogitlmate when the
parents married - but he could not be declared
so until Pedro had applied to Court which he
did not do before he died. S.3 Cap.lll. Appli-
cant wanted to be recognized so he had to get
Gourt to declare his father Podro legitimate,
This he failled to do under S.4.

7.4.C.A. 1s now boing asked to construe S.4.
again. But first w...C.,A. 1s belng asked t0
say that this Court's order saying right of ap-
peal has besn lost is wrong. If it does that,
then the distribution appeal will go on.

In re Somefu 7 W.A.C.A. 136.

Court has gone into the case and

None of ths
But see affidavit in support
Sworn that they were and no coun-

merits Court made its decision.

Mothers married?

of motions.

ter-arfidavit.

Savage V. Liancfors 1 Renner (old Coast and Ni-
geria c8ses. 545 at p.d45.

No difference betwsen children born in or out
of native wedlock.

S.36 of Marriaze Ordinance Cap. 128,

We admit Harrlage Ordinance applies. John de-
eeasgd was married undsr Ordlnance. Suit No.
161/30. e admit this. 17w of England'must
be the law when Ordinance passed 1917. At all

cosEs not 1951 law i.,e. sines alteration of law
in Bngland recently. "in accordance with the
provisions of the law of Zngland."

Wha? law would an Bnzglish Court apply if seized
of this case? What is the law of Bngland on

rge point? HBstate must go to Wife and Child-
n. '

Mife and Children" i 1 |
Wife ] is guestion of status
S%:tgiggglon. L English law does not apply to
) atus. aw of the Domi Y
oy s Nigsria. 1@ Domlcile applies to

~ not

In the Supreme
Court of
Nigeria.

No.R2.

Hearing of
Motions and
Rulings

17th May 1851
~ continued,
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Petition has failed and all obstacles havs been
removed and for the distribution of the estate.
T therefors order ags prayed in the motions ask-
ing that the real and personal estate be par-
titioned or distributed and I dismiss Bamgbosa's
motion asking for a stay. But I add this - No
action to be taken on these orders until 31.5.51.
(the motion to W.4.C.A. 1s expected to be dealt
with on 21lst.) and liberty to Mr.Coksr to apply
if his W.A.C.A. appeal succeeds.

(Sgd.) G.G.ROBINSON.

The petition of the Real Hstate and Personal
Property to be settled between Sir Adevemo Ala-

klia - Administrator-General and F.R.a.71lliams
Libertv to apply.

(Intld.) G.R.
Costs out of the Estate,

This was by consent and should be incorpora-
ted in the Order.

(Int1d.) G.R.

No. 253.
ORDER FOR DISTRIBUTION

I T s SUPRAME COURT OF NIGERIA
v TR LAGOS JUDICIAL DIVISION.

(Title as in No.17)

UPON READING the affidavit of Felicia PFeyishii-

tan Bamgboye of No.24 Market Street, Bbute Metta,
and Theodosia abimbola Oladumiye of No.8 Bamgbose
Street, Lagos, sworn to and filed on the 26th day
of April, 1951, and after hearing Counssl in thse

matter:

IT IS ORDERHD that all the real properties of
the above-named intestate he partitioned among his

children,

In the Supreme
Court of
Nigeria.

No.22.

Hearing of
Motions and
Rulinas.

17th May 10531
~ continued.
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In the Supreme
Court of
Nigeria.

No.23.

Order for
Distribution

17th May 1951
- continued.

In the West
African Court
of Appesal.

-~

No .24,
Notice and
Grounds of
Appeal.

28th May 1951.

50.

IT I8 FURTFHER ORDSRED that the Administrator-
General do pay fortlhwith all debts and other law-
ful liabilities and charges due upon the above eg-
tate (if he has not already done so)and that after
such payments that he do proceed to distribute the
surplus of the personal estate of the above intes-
tate among the children of the said intestate.

AND IT IS STILL FURTHSR ORDERED that the par-
tition of the Real Hstate and Personal Properties
be settled between Sir Adeyemo Alakija, Wr.F.R.A.
Williams and the Administrator-Gensral.

Tiberty to apply.

DATED at Lagos thils 17th day of iay, 1951.

(Sgd.) G.G.ROBINSON,
PUISNE JUDGE,

No. 24,
NOTICE AND GROUNDS OF APPRAL.

IN THE WEST AFRICAN COURT OF APPEAL.
NOTICE OF APPEAL
(Rule 12).
Suit No. AG.29.
(7itle as in No.1l9)

TAKE NOTICE that the respondent being dis-
satisfied with the decision made by the Supreme
Court contained in the order of Justice G.G.Robin-
son dated the 17th day of May, 1951, doth hersby
appeal to the West African Court of Appeal upon
the grounds set out in paragraph 4.

1. And the appellant further states that the
names and addresses of the persons directly affec-
ted by the appeal are those set out in paragraph 5.

2. Part of the decision of the TIowser Court
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complained of:- whole decision, namely "that all
the personal properties of the above named intest-
ate be partitioned among his children"

S Grounds of Appeal: -

1. That the learned trial judge falled to di-
rect himself properly to the fact that the
Intestate was an issue of marriage under
the Marriage Ordinance and that his estate
ls thereby subject to section 36 of that
ordinancs Cap.128, and of the section 41
of the Administrator-General'!s Ordlnance
Cap.4. ’

2. That the learned trial judge was wrong in
not taklng evidence to find out whether
the intestate was sver married and if so,
on what law or custom and which 1if any of
those claiming as hils children wers issue
of such marriage.

4, Relief sought from the West African Court of
Appeal :-

(2) To set aside the order of the Suprems

Court and to direct that the provisions of

Section 36 of the Marriage Ordinance and
"Saction 41 of the Administrator-General's
Ordinance shall be applied in the distri-
bution of the real estate of the intes-
tate.

97

. Persons directly affected by the Appeal: -

a9 List attached.

62}

DATED this 29th day of May, 1951.

(Sgd.) H.O0.DAVIES,
Appellant's Solicitor.

In the West
African Court
of Appeal.

No.24,

Notice and
Grounds of
Appeal.

28th ilay 1.3l
- continued.



In the West
African Court
of Appeal.

No.24.

Notice and
Grounds of
Appeal.

28th May 1951
- continued.

10.
11.

12,

13.

14.

LIST OF RESPONDENTS,

The Administrator-General, Lacgos.
John Bankole Daniel, 32, Ikoyi Road, Lagos.

Mrs. Feyishltan Bamgboye. 24, Market Street,
Bbute Metta.

Mrs. Abimbola Oladunmmiye, 12, Vinecent Street,
Lagos.

0labode Daniel, minor, ¢/o Muniratu A. Ajibola
12, Bamgbose Street. Lagos.

Crispina Daniel, 12, Bamgbose Street, Lagos. 10
(now in U.X.)

Mobolaji Daniel, minor, ¢/o Janet Clay, 12,
Bamgbose Street, Lagos.

Abiodun Daniel, minor - do -

0layinka Daniel, minor, ¢/o Sabitiyu Adamo 27,
Great Bridge Street, Lagos.

Adeyanju Daniel, minor - do -

Adeyemi Daniel, minor, c¢/o Rebecca Iayinka 13,
Ljasa 3Street, Lagos.

Kolapo Daniel, c¢/o Satitu Yewis, 98, Moloney 20
Bridge 3treet, TLagos.

Olayiwola Daniel, minor, ¢/o Nusiratu Oshodi
32, Ikoyi Road, lagos.

Mrs.Ibironke Santos (nee Fereira) 78, Moloney
Bridge Street, lagos.

Jero Labinjoh (natural child)78, Moloney Bridge
Street, ILagos.

Taiwo A.A.Bamgboss 19, Igbosere Road, Lagos.
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MNo. 253,

MOTION AND AFFIDAVIT IN SUPPORT TO
STAY EXECUTION OF ORDHER FOR DISTRIBUTION.

IN THE SUPREME COURT OF NIGIERTIA
IN TH® LAGOS JUDICIAL DIVISTION.

A.G.29.

(Title as in lio.19)

TAKE NOTICE that this Honourable Court will
be moved on Prlday lst day of June, 1931, at the
hours of 9 o'clock in the forsnoon, or so soon
thoreafter as Counsel on behalf of the applicant
can be heard for an order staylng the execution of
the two orders made by this Honourable Court on
the 17th day of May, 19531 to distribute the real
and personal estates of the intaesstate John St.Mat-
thew Daniel among his children, pending :-

(a) the determination of the appeal from thoss
orders the notice of which has been filed be-
fore the West African Court of Appsal;

(b) the determination of Suit 161/51, between the
applicant herein and the Administrator-Gensr-
al as Administrator of the said estate of
John St. Matthew Danlel.

(c} the relisting and final determination of the
appeal in Suit 131/50, application for the
leave to appeal and extension of time within
which to appeal are bsefore this Honoursble
Court, and for such further or other orders
as this Honourable Court may deem meet.

DATED at Lagos this 28th day of May, 1951.

(Sgd.) H,0.DAVIES.
Solicitor to Applicant.

In the Supreme
Court of
Nlgeria,

No.23.

Motlon and
Affidavit in
Support to
stay execution
of Ordsr for
Distribution.

28th sy 1031,



In the Supreme
Court of
Nigeria.

No.25.

Motilon and
Affidavit 1n
Support to
stav execution
of Order for
Distribution.

28th May 1951
- contimed.

54.

IN THR SUPREME COURT OF NIGERTIA
IN TH® LAGOS JUDICIAL DIVISION.

AG.29,
(Title as in No.19)

AFFIDAVIT IN SUPPORT OF MOTION.

I, Matthew 0Olajide Bamgbose, Yoruba, Clerk of

No.64, Tokunboh Street, Lagos in Nigeria make oath
and say as follows :-

(1)
(2)

(3)
(4)

(7)

That T am the applicant in above suit.

That I am also the Plaintiff in Suit No.161/51
against the Administrator-General.

That I am the Appellant in Suit No.131/50.

That this Honourable Court made two orders on
the 17th day of May, 1951 to distribute the
real and personal assets of the deceased in-
testate among his children.

That I am a nephew of the deceased, who was
full brother to my late father, Pedro St.Mat-
thew Daniel. (deceased)

That after the death of my grandfather, the de-
ceased, claiming to be the only legitimate
son of my grandfather took 21l his properties
to the exclusion of my father.

That In 1941, also the deceased took action
against me and my mother and ejected wus from
No.8, Bamgbose Street, Lagos, which had been
built by my father, on the grounds that the
land on which 1t had been built belonged tomy
grandfather and that he alone, being the leg-
itimate son at the time of his death was en-
titled.

Both myself, my mother, sisters and nephew

are now very poor and have nothing, the in-
testate having taken all my father's property
in his 1ife time.

That I am sesking to claim from the estate of
the deceased what I believe 1s due to me by
virtue of the Marriage Ordinance and the Leg-
itimacy Ordinance.

10

20

30



10

20

30

(10}

(11)

(12)

That the orders to distribute the real and
psrsonal estates of the intestate among his
children, if not stayed until my claim 1s de-
termined, will seriously prejudice me, my mo-
ther, sisters and nephsw for ever.

That my uncle the intestate, never contracted
any merriage in his 1life time, whether under
the Marriage Ordinance or any other Ilaw or
Custonm.

That it may plesse thils Court in equity to
stay the execution of the orders pending the
determination of the two cases mentioned in
paras, 2 & 3 and also the appeal against the
sald orders.

TATED at Lagos 28th day of lay, 1031.

(Sgd.) M.0LAJIDE BAMGBOSE,
Deponent.

SWORN to at the Supreme
Court Reglstry, Iagos,

this

28th day of May, 1951.

Before me,
(Sgd.) S.0.MAFE,
Commissioner of Oaths.

No. 26,

MOTION AND AFFIDAVIT IN SUPPORT FOR LAAVE
TO APPEAL AGAINST ORDER DATED 19.4.31

IN THE SUPREME COURT OF NIGERIA
IN THE SUPREME COURT OF THZA
LAGOS JUDICIAL DIVISION

SUIT NO.AG.29.
(Title as in No.l9)

MOTION ON NOTICE

TAXE NOTICE that this Honourabls Court will

be moved on the 1lst day of June, 1951, at the hour

of 9

o'clock in the forenoon, or so soon thereafter

as Counsel on behalf of the above-named Applicant

can be heard for an order granting him leave ¢to

In the Supreme
Court of
Nigeria.

No.23.

lotion and
Affidavit in
Support to
stay execution
of Order for
Distribution.

28th May 1951
- continued.

No.26.

Mot ion and
Affidavit in
Support for
Teave to
Appeal against
Order dated
19.4.51.

28th May 1951.



In the Supreme
Court of
Nigeria.

No.26,
otion and
Affidavit in
Support for
Leave to
Appeal against
Order dated
19.4.51.

28th May 1951
- contimied.

56,

appeal against the order made on this cause on the
10th day of April, 1951 and also an extension of
time within which to appeal against the said ordenm
and for such further orders as the Court may deem
fit to make in the circumstances.

DATED at Lagos this 23th day of May, 1951.
(Sgd.) G.B.A.COKER,

Solicitor for Applicant.

IN THE SUPREME COURT OF NIGHRIA.
IN THE SUPREME COURT OF THE
LAGOS JUDICIAL DIVISION

Suit No.AG.29.

IN THE MATTER OF THE ESTATE
OF JOHN 8T. MATTHZEW DANIEL (DECEASED)

APFIDAVIT IN SUPPORT OF MOTION

I, Matthew 0Olajide Bamgbose, Yoruba, Clerk of

No.34, Tokunboh Street, Lagos in Nigeria make oath

and say as follows : -
1. That I am a Respondent in this cause.

2. That on the 19th day of April, 1951 the Court
made an order granting the Applicant's motion
to strike out my Appeal proceedings and also
dismissing my own motion for extension of time
within which to further perfect the conditions
of appeal.

3. That owing to a misapprehension on the part
of my Solicitors, I filed an application be-
Tore the West African Court of Appeal against
this interlocutory decision.

4, That the application wos therefore struck out
by the West African Court of Appeal.

d. That if I am granted an éxtension of time
within which to appeal aziinst the s21d inter-
locutory declsion and also leave ©&to Appeal
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therefrom, I will prooeea prosacuting the said
Appeal.

That the Zstate in respect of which this mat-
ter is before the Court is worth about £100,000
and all the reason of the applicants tostrike
out my appeal proceedings i1s that the Grounds
of Appeal had been served not on them but on
the Solicitor for them.

That T d1d perfect and comply with the other
conditions of appeal and have duly paid all
cost so Tar awarded in this causs,.

(Segd.) M.OLAJIDE BAMGBOSE
Deponent .

SWORM to at the Supreme
Court Registry, lagos,
this 28th day of May, 1931.

4G.29.
MOTIONS . _ '
IN THEZ MUTTER 07 TFE ZSTLTE OF JOHN
ST. VATTHEY DLNIEL (DECEASED).
Z. 0. DAVIS -~ moving )
MHHH"TUJJE )
SIRE JDIVEMC ALAKITA ) OPPOSTING.
SACOB for iAd.-0Gen. )
1st Motion: To ask for leave to appesal against

Bafore me,
(Sed.) S.0.MAFR,
Cormissionor for Oaths.

No. 27.

HEARING OF MOTIONS

IN THE SUPREIE COURT OF NIGERIA
FRIDAY T¥E 1st DAY OF JUNB, 1931,
BEFORE HIS TIONOUR
GEORGE GILIOUR ROBINSON, E3SQ.,
PUISNE JUDGE.

my order.

In the Supreme
Court of
Nigeria.

s ns

No .26,

Mot lon and
Affidavit in
Support for
Leave to
Appeal against
Order datad
lu-.-.Cl.

28th Meay 1631
- contimiaed

No.2%7.

Hearing of
Motions.

lst Juns 12531.



In the Suprene
Court of
Nigerie.

e

No.27.

Hearing of
lotions.

1st June 1951
- continued.

nd Motion: Stay of execution pending determination
of appeal.

1st Motion:This Court struck out the appeal azainst
judgment of Ademola J.

H.0,DAVIRES: Because crounds was not served on all
the parties.

Then we went .to W.A.C.A, for special leave -
W,A.C.4, held that this Court's order on interlocu
tory order and therefore had to have lesave of this
Court to appeal, and also extension of time.

So now we come to ask for lesavas and for exten
sion of time.

Grounds: Mr.Williams admitted at least one Re-
spondent wrs served., 4And 2 others were served.
Petiticner was applying for a decree of legitimacy.
The other respondents are not really totally inter-
ezsted, only formally so.

New FPules of W,A.C.A.80 not raguire service at all.

Rules: ©Notice of Appeal - personal service on per-
sons directly afrectad.

Grounds of Appeal - were served on the Solicitors
- and accepted.

r.i2(1)G Notice of Appesnl.

r.14 - Grounds of Apwneal 'cause a copy thereof
to be served on Respondent.

r.23 - After the sppeal zhall hsve bheen filed -
W.ALCLA, 1s selzed.

~

Form 2 of the Rules:

Faving obtained final leave, ne7ly appeal to
"'J'J.[.\..C .A.. .

This Court was moving under the New Rules - so
it was Interlocutory - Under the o0ld Rules, W.A.C.A.
was seizoed.

z

Holms V. Robbin - City County - leave to appeal -

Can apply to judge Ior extension of time
to appesal.

On the merits: Claimant is asking to be legiti-
mized -
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He thinks the Court is wrong 1in his case.
Wants it tested by V.A.C.A. quite apart from his
interest in this estate.

It would be now Res Judicata, binding all his fu-
ture rights.

ROTINI WILIIAMS: New Rules.

Rule 71 - abolished the old
Rules as from 31.12.50. 014
Rules apply until 5.3.31 in
certain cases.

If steps are taken befors 3.3.51
the 014 Ryles continue.

Judgment given 31.12.51 3 months to get condltion-
al leave to appeal. Move Court on 28.2.31 under

01d Rules still within 3 months - Final leave would
come up beginning of April and would be heard un-
der 014 Rules. Since step taken prior to 5 March
then 01d Rules will govern the appseal.

Bither 014 Rules apply or the New Rules -

When Davis went to W.A.C.A. President said if it is
interlocutory, must get leave of Judge. If final -
no leave necessary, file the appeal.

Lsking from thls Court - leave to appesal and ex-
tension of time.

New Rules 14(4) -~ Must support by affildavit and
attaching grounds of appeal. This Court dismissed
the interlocutory appeal this year. So the New
Rules apply-

No sufficient affidavit here - No grounds shown or
copy of grounds attached.

Muast show grounds why lesave should be granted.
Mast show a sub ground to be argued in W.A.C.A.

Rule 15 provisoc - 014 Rules.
Appeal struck out under it -

Application made to the Court below propsrly.

There are 2 appeals 1 - against legitimacy.
2 -~ agalnst Distribution.

RULING.

Thls deals with the Motion for leave to appeal

In the Supreme
Court of

Nlgeria.

No.27.,

Hearing of
Mctlons.

lst June 1931
- continued.



In the Supreme
Court of
Nigeria,

No.27.

Hearing of
iotions.

l1st June 1851
- continued.

60,

agalnst the order of this Court deciding that the
rlgbt of appeal had been lost and also for ex-
tension of time in which to do it When the ap-
peal was made to W.A.C.A. W.A.C.A.said that that
Court under the circumstances of this case had
to apply the new rules and inasmuch as it was
an interlocutory judgment, the application
would have to be made to the Court below. Hence
this Motion.

Nothing new has been said and I still think I
am right in interpreting the 01d Rules and the
New RKules as I did before.

I therefore refuss the motion Tor 1leave to
appeal and also for extension of time.

(8gd.) G.G.ROBINSON.

Rotimi Williams asks for costs. 10 guineas.

COURT: No order for costs.

2nd Motion;

H.0.DAVIES -  mowving
ROTIMI WILLIAMS -~ Opposing
STR ADEVEMO ALAKIJA -

DAVIES: Another appeal is filed hefore W,A.C.A.,

appealing against my order to distribute. The
appeal hasg been filed.

7 W.,A.LCLA, 136,

S.41 of Administrator-General's Ordinance: App-
licant can still make a clgim on legal eéquitable
or moral grounds, This Court has said that the
estate should be distributed among the children
of the polygamnus marriage - 7 W/,A.C.A.1536 says
no - only legitimate children of the 1legal
Marrisge.

WILLIAMS: 7 W.A.C.A,156,

Ratio deciendi -

(a) Claim was under Native law and custom. We

claim now as children under English law. Which
has to be declded by the local law,

10
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e have come to claim under English law. In the Supreme
Court of

3, g 1 + : .
In ro Goodman's Truscs Nigeria.

If W,A.C.A. had been before an English judgse in
Bngland, he would have said "Are there any child-
ren of deceased?. In deciding ‘'children' - he
would ask ars they legitimate by the law of the
Country of this domicile? Privy Council has
held in a Cyprus Case that children must be de-
cided by local law. Basis of Goodman's Trust
is tare thoy legltimate children®

No.27.

Hearing of
Motions.

1st June 1951
- continued.

"Any Native Law or Custom notwithstanding' means
special inheritancs.

Who 1s competing with us now? Only this clalmant
who cannot succeed now In being legsitimized.

If this Court 1s wrong and it gcoes to W.A.C.A.can
claimant benefit? No.

(b) 8.4) AS. General Ordinance:

If Motion for distribution was not granted,
then it would be in Administrator General's hands.
But the Court has said that it can be distribu-
ted against known children. This Court has held
that we are the heirs and naxt-of-kin. So the
section does not apply.

(In any event 7 W.i.C.A. is being reviewed by
W.A.C.A, in another case in October - so says Mr.
Willlams.) This application was made by motion.

Pheysey v. Pheysey 12 Ch.D,305 at p.306
Interlocutory Order.

(c) Here is an estate in hands of Administrator
General. We claim 1t as chlldren of deceased.
The scheme mast be drawn up and put before the
Court tLiberty to apply' - not a final order.

If interlocutory - this Court's leave must be
obtained, Not have done - so no appeal pending.

(d) Claimant 1s not a party to proceedings. He
wag only put on notice to be heard. He is not a
party. A person put on notice camnot appeal.

If he had wanted to appeal he could have applied



In the Suprems

Court of
Nigeria.
No.27.

Hearing of
Motions.

lst June 1951
- continued.

to be made a Respondent in the Distribution app-
lication. Did not dn so. Only Court s2id he
should be put on Notice.

Wwhite Book 1830 Vol.l p.l244,
'What porsons may appsal'.

Persons not beinzs parties can apply for leave
exparte to Court of Appeal.

r.42 New W.,A.C.A.Rules - procedure adopted under
White Book, when not conflicting.

Sums up

Applicant asking for stay of order for distribu-
tion pending determination of appeal.

(a) If he succeeds in appeal to hold up distribu-
tion he will not bensefit - so no injustics done
in refusin~ stayv.

(b) S.41 Administrator General Ordinance does not
apply.
Court has Gdecided there are heirs and next-of-kin.

(c) Interlocutory decision- decision to distributs
- 80 no sppeal without leave which has not been
asked for yet.

(d) Claimant not a party so cannot sppsal.

H.0.DAVITS: 7 o0 A0 ALLDC, e roly on 1t. With

regspect, this Court was wrone.

If W.A.C.ii. agresd this Court was wrong, then
S.41 Administrator-GeneralsQrdinance would apply
and a1l tho children in came footing. Court made
order to distribute - finally. It is not an in-
terlocutory ordcr. It was Tinal order. Chief
Fegistrar has accopted our notice of appeal,
Cloimant put in 2 caveat. Been in it though thisz
Court decided having heard his arguments. FHa is

a party.

Rulings

Hr. Williams has put up formidable arguments why
thig Court should not grant a stay as prayed in

10
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Bamgbose of 64, Tokunboh Street,
and filed on the 28th day of May, 1951, and
hearing Counsel in the matter:

tha liotion - Nevertheless, I think my previous
order was Tinal and therefore applicable as of
right. I also think that it is risht to grant
a stay of execution until after the next sitting
of W,A.C.A. I grant a stay until 15.11.51.
Liberty to apply. No costs.

(Sgd.) G.G.ROBINSON.
(If Counsel can come to sows agreed solution and

scheme, questloning the possible richts of the
claimant, I will listen).

No. 28.
ORDER FQOR STAY OF ZXECUTION

IN THE SUPREME COURT OF NIGIRIA
IN THE LAGOS JUDICTAT, DIVISION

AG.29.
(Title as in No,1%7)

UPON READING the affidavit of Matthew 0lajide
Iazos, sworn to
after

IT IS ORDERED that the execution of the two

Orders previously made in this matter on the 17th
day of May, 1931, to distribute the real and per-
sonal estates of the Intestate John St. Matthew
Daniel among his children be and is hereby stayed
until 15th day of November, 1951.

DATED at Lagos this 1st day of June, 1951.
(5gd.) G.G.ROBINSON.
PUISNE JUDGE.

In the Supremne

Court of

Nigeria.
No.27.

Hearing of
Motions,

1st June 1931
- continued.

No.28,

Order for stay
of Execution.

1st June 1931.



In the Supreme
Court of
Nigeria.

No.29.

Hearing of
Application
for further
stay.

14th January,
1052.

No. 29,
FEARING OF APPLICATION FOR FURTHER STAV.

IN THZ SUPREME COURT OF NIGHZRIA
MONDAY THE 14th DAY OF JANUARY, 1952.
BEFORE THE HONOURABLRE
¥MR. JUSTICE GEORGE GILMOUR ROBINSON,
PUISNE JUDCE,

L"‘i.G‘ .29 .

IN THE MATTER OF THE ESTATE OF
JOHN ST .MATTHEW DANIEL. (Deceased)

H.O.DAVIES - Applicant

F.R.AWILLIAMS -~ Opposing on behalf of
11 Children.

KOTUN -

OLIOLOLU -

DAVIES This Court stayed the distribution until
15 November '!'51 therefore ordering under appeal.

.4 CLWAL did not hear the case - asking for a
further stay.

WILLIAMS: Submits stay to 15 November was there-

fore of the Herbert Macaulay case, not for
T AC WA

That judgment W.i.C.A. 3352 supports us - Asks
for no further stay. Also Rule 25 of W.A.C.A.
rule. This Court functus officilo.

COURT: Exercising my judicial discretion and con-
sidering 211 the facts I will not extend the
stay of execution any longer.

(Sgd.) G.G.ROBINSON.

CERTIFIED TRUE COPY,
(Sgd.) J.T.AKIN GEORGE,

Senior Registrar.
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No. 30.

MOTION AND AFFIDAVIT IN SUPPORT FOR
STAY OF EX®ECUTION OF ORDER FOR DISTRIBUTION.

IN THE WAST AFRICLN COURT OF APPEAL
HOLDEN AT LAGOS, NIGHRTIA.
A.G.29/W.4A.C.
IN TH® MATTZR OF THR ESTATE OF JOHN
ST. MATTEEW DANIEL (DECEASED)

IN RE KRS.FEYISHITAN BAMGBOYE & 10 OTHERS
Apnlicants/Respondents

IN RE MATTHEW OLAJIDE BAMGBOSE (FORMERLY

DANIEL) Respondent/Lppellant
MOTION ON NOTICE
TAEKE NOTICE that thils Honourable Court will

be moved on Tussday the 19th day of February, 19352
at the hour of 9 o'clock in the forenoon, or so
soon thereafter as Counsal can be heard on behalf
of the above-named Respondent/Appellant for an or-
der staying the execution of the two orders made
in this matter on the 17th May 1951, to distritute
the real and personsl estate of thoe intestate John
St.kotthsw Daniel amons his children, pending the
determination of the appeal already pending before
this Honourable Court from the said Orders and fur-~
ther pending the appeal in Suit No.131/50 also
penling before this Honourabls Court and for such
further or other orders as this Honourable Court
may deem Tit.

DATED at Lagos this 8th day of Pebruary 1932.

(Sgd.) H.0.DLVIES.
Solicitor to the Respondent/ippellant.
ON NOTICZE TO: -
The “dministrator-General, ILagos.
Applicants '/Respondents! Solicitors,
Thomas, Williams and Kayode,
41, Idumagbo ivenus, Lagos.
Sir Adeyemo Alaizija,
89, Bamgbose Street, Lagos.
¥r. Ade Mumunney,
141, TIgbosere Road, ILagos.
Mr.4,0.Akintoye,
5, QClogun Street, Lagos.

In the West
African Court
of Appeal.

e

No. 30.

Motion and
Affidavit in
Support for
stay of
execution of
Order for
Distribution.

8th February,
1952.



In the West
African Court
of Appeal.

No. 30.

Motion and
Affidavit in
Support for
gtay of
sxecution of
Ordsr for
Distribution.

8th February,
1032 -
continued.

Clerk, of €4, Tokunboh Street, Lagos,

66.

IN THE WEST AFRICAN COURT OF APPRAL
HOLDEN AT TAGOS.

A .G.29/‘v‘f ALGC,

(Title as in No.30)

AFFIDAVIT.

I, Matthew Olajide Bamgbose (formerly Daniel)
in Nigeria,

British Subject, make oath and say as follews : -~

1.

2.

. That whon that Order for stay

That I am the Respondent-Appellant in the above
appeal now pending before this Court.

That the appeal is from two orders made by the
Honourable Justice G.G.Robinson on the motlon
of the Applicants-Respondents that the real and
pérsonal estates of the dsceased intestate, John
St. Matthew Daniel be distributed among his
children.

That the deceased intestate was a Christian who
was not married whether under the Marriage Or-
dinance, or under Native Law and Custom or in
any form whatever.

That I am the nephew of the deceased intestate
and appeal against the striking out of my appeal
from the Order of the Honourable Justice Ademola
who dismissed my application for a Legitimation
decree in suit No.131/50 is pending before this
Honourable Court.

That the deceased intestate, during hils 1ife-
time, dispossessed my late father from the real

agtate of my grandfather, because he was born
in wedlock, by the same parents.
That 1f the real and personal estates of the

deceased intestate are distributed my interests
w11l be permansntly prejudiced should I succeed
in my appeals.

That on the lst June, 1931, the Supreme Court,
the Honourable Justice Robinson presiding, gran-
ted a stay of execution of the two Orders, on
my motion, until the 13tk November, 1951.

ths

was made
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67.

Honourable Court below belisved that the pending
appeals referred to in paracraphs 2 and 4 above

would have been disposed of by this Honourable
Court befors the 153th November, 1951.
That unfortunately the two appeals wers not

heard during the last General Sitting of this
Honourable Court.
That on the 24th day of December, 1231, an app-

lication to the Supreme Ccurt for extension of
the Orders for stay alreaiy made till the hear-
ing of the appeals by this Honourabhle Court was
refused by the Honourable justlice Robinson.

That I have been informed by tho Administrator-
General, as Administrator of the intestate es-
tate that he proposed to procesad with the Jdis-
tribution of the real and personal propertics
of the deceased intestats.

. That I make this affidavit in supnort of my ap-

plication that this Honourable Court do grant a
stay of the two Orders pending the determina-
tion of the appecal thorefrom and from ths judg-
ment in Suit No.131/50.
DATHD at Lsgos thls 9th day of Fabruary 1952.
(Sed.) M.OLATIDE BAMGBOSH.

RN to at the Supreme Court

Pegistry this ¢th day of
February, 1932.

Before me,
(Sgd.) J.T,.LKIN GEORGE,

Commissioner for Qaths

In the Wast
African Court
of Appeal.

No. 30.
Hotion and
Affidavit 1in
Support for
stay of
execution of
Ordsr for
Distribution.
2th February.
1¢32 -

continued.



In the Wast
AfTrican Court
of Appesl.

et

Neo. 3.

Hearing of
Motion,

12th Februery
1652

No.32.

Counter
Affidavit of
Abimbola
Olodunjoye.

15th April
1952,

WILLIAMS:

To. 31.

HEARING OF MOTION

IN THED WEST AFRICLN COURT OF APPEAL
HOIDEN .7 LAGOS, NIGERIL

THE 19th DAY OF FEBRUARY, 1952,

BEFORE THEIR LORDSHIPS
VARITY, CHIBF JUSTICE NIGERIL,

PRESIDING JUDGHE.

OLUMTYIWL JTBOWU PUISNZ JUDGE, NIGERIL
JLMES RBALL GREGG, PUISNE JUDGE, NIGHERIL. 10

W.A.C.h.3622.

TUESDAY
STIR JOHM

IN THE ESTATE OF JOHN ST .MATTHEW DANIEL, Deceased.

MOTION FOR ST.LY OF EXECUTION

H.0.DAVIES for appellant

9TR ADEYELNO ALLAXITA for ten beneficiaries.

T,R.AWILLIAMS for all children with one for head
of family.

Similar point was coming up Iin BDstate
of H.,Macaulay, which was decilded In November.
No further rsason for stay - or for appe2l. 20

No sufficlent notice.

Ldjourned to 15.4,.532. Bxocutlon stayed
t111 appeal heard.

ALAKIT Lt

(Sgd.) JOHN VERITY.

No. 32.

COUNTER AFPIDAVIT oF ABEMBOLA OLODUNJOYW

b A e+

IN THE WEST AFRICAN COURT OF APFIAL
HOLD®N AT LAGOS.
A.G.29/W.A.C.

(Title as in No. 30) 30

COUNTER AFFIDAVIT
I, Mrs. iAbimbola Olodunjoye,

Yoruba, British
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69.

Subject, of No. 8 Bamgbose Street, Lagos do hereby
make oath and say as follows :-

1. That I am one of the persons on notice in the
above~named matter.
2. That paragraph 3 of the applicants' affidavit

1s édonied and the mothers of the children of
the deceased are married to him under native
law and custom.

3. That the marriage of the mothers of the child-
ren of the deceased with the dsaceased under na-
tive law and custom was proved by an uncontra-
dicted affidavit in Suit No. A.G.29 of 1950
wherein his Lordship Mr.Baramian gave a judgment
on the 14th day of February, 1950 wherein he
sald, inter alia:

"7t is to be noted that in his counter-affi-
davit of 30 Jamary, 1950. the respondent
(Bamgbose) does not deny the statement made
in paragraph 4 of the affidavit made by one
of the applicants that the deceased John
marriad his mimerous wives under native law
and custom. The respondent'!s counsel opposed

the application on the footing that the ap-
plicants were children of the deceased John
by wives whom he so married.”

4, That the facts sworn to in paragraph 5 of the

affidavit is untruse.

our Counsael Mr.
that the

5. That I am informed by one of
F.R.A.W1lliams and I verily beliave
reason why execution was stayed till the 13th
November, 1931 was in order that the appeal of
H.S.H.Macaulay deceased which was th3an ponding
before the West African Court of Appeal bs de-
termined as the points involved 1in that casse
are similar to the points involved in our own
case. For this reason I deny paragraph 8 of the
ATfidavit.
(Sed.) T.A.OLADUNJOYZ.

SWORN to at the Supreme Court
Registry, Lagos, this 15th day
of 4April, 1932,
Before me,
(Sgd.) J.T.2XIN GEORGHE,
Commissioner Tor Qaths.

In thse West
African Court
of Appeal.

e o i s o et e

No. 32.

Counter
ATP1davit of
Lbimbola
Olodunjoys.

15th April,
1952 -

continued.
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No. 33.

Farther
Hearing
of Motion.

15th April,
1952,

70.

No. 33.
FURTHER HEARING OF MOTION

IN 7HZ WEST AFRICAN COURT OF APPEAL
HOLDEN AT LAGOS, NIGERTIA.
TUESDAY THE 15th DAY OF APRIL, 1932
SFORE THEIR LORDSHIPS
STIR STAFFORD WILLIANM POWELL FOSTER-SUTTON
PRESIDENT
SIR JAMES HENLEY COUSZEY - JUSYICD O% APPSAL,
GOLD COAST. 10
JOSEFH HENRI MAXIINE DE COMARMOND,
SENIOR PUISNE JUDGE, NIGZRIA.

W.ACLA 3822
(Title as in No.30)
Mr.H.0.DAVIES for mower
with him Mr. Coker.
Mr.F.R.AWILLI. IS for Respondents.

DAVIES:

——— e s

States facts. Patition for legitimation was

struck out for want of Jurisdiction. Other parties 20
than mover to distribute Estats. An appeal was
lodged against striking out of Petition.

Appeal against striking out 1s still pending

bsfore this Court.

We also appealed against an order made for

distribution of the estate - that appeal 1s also
pending before this Court.

This application 1s being made in the distri-

bution procsedings.

WILLIANS: 30

I would concede for the purpose of my submis-

sions that his Petition succeesds.

The position then would be that he is nephew

of deceased.

My clients are the chlldren of the deceased.
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Refers to paragraph 3 of Affidavit in support
of Motion for stay of distribution. Not sufficient
merely to allege parents were not married. Refers
to passage of Bairamian J. set out in paragraph 3
of Counter affidavit.

Cites: In the matter of the estate of Herbert
Samuel Heelas Macaulay. Dated 23rd November, 1931.
WACA. 3352.

Williams concedes that in the distribution
proceedings the issue 1s whether children who ars
legitimate under native Law and Custom are entitled
to succeed to the estate of an intestate ss against
a nephew born from a marriage contract2d4 undor the
Marriage Ordinance.

"Refers to In re: Williams 7 7, A.C.A. p.1l36 -
over-rules Macaulay Case.

Mr. Wiliiams agrees thsat no further steps
will be taken to distribute estate pending decision
of thoe appeal in the distribution procacdings. lir.
Sagoe on behalf of the Adminlstrator-General un-
dortakes that no Turther steps to distribute os-
tate will be taken by the Administrator-General
pending the conclusion of ths appeal.

The appsal will be dealt with during presant
session of this Court.

By 2eroemcent Motlon adjourned sine dis.

(Intld.) S.7.8.
P.

15.4.52.

In the West
African Court
of Appeal.

et - ot ve mam— —

No. 33.

Further
Hearing
of Motion,

15th April,
1932 -

continuad.



In the West
African Court
of Appeal.

No. 34.

Hearing of
Appeal against
Order for
Distribution.

20th May 1952,

the parents of appellants! father.
father was born before marriage of which intestate
was an issue. Cap.lll - Legitimacy Ordinance - leg-
itimated.
it came into force.
section 4.
dor the Ordinance but he had a number of children
from different women.
under native law and custom".
record line 16.
ever, over beaon given by a Court on the matter in
this case.

~3
©2

Ho. 34,

HELARING OF APPREAL AGLINST ORDER FOR DISTRIBUTION.
IN THE WEST AFRICAN COURT OF LPPEAL
HOLDEN AT TAGOS, NIGERIA.
TUESDAY THE 20th DAY OF MAY, 1952.
BEFORE THEIR LORDSHIPS
SIR STAFFORD WILLIAM POVILL FOSTIR-STTTOH

PRES IDZNT
JOSEPH HENRI M/XTW:ZS DE COMARMOND,
ACTING CHIEF JUSTICE, NIGIKIA 10

SIR JAMES HENLEY COUSSEY, JUSTICE OF APPEAL,
GOLD COAST.

(Title as in No.30)

MR.G.A.B.COXKBR - for appellants.

MR.F.R.AMWILLIAMS for Respondent.

DAVIES:

RS-

Intestate in these proceedings was an lssue

of a marriage under the Marriage Ordinance. 20

The parents of deceased intestate were also
Appellant's

Lppellant's father in 1929 - l.e. when
Refers to section 3 (2) and
Doceasoed intestate did not marry un-

"o say not married to them

Refers to p.46 of 30
‘No evidence or declsion has,how-

Refers to p.14 of record "It is to bs noted.."

says at that time we were concerned merely wilth
distribution.
at p. 7 and our reply at p.ll.
died leaving property worth approximately £100,000.

Affidavit referred to by Judge 1s
Deceased intestate

About 12 of intestate's children then brought
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a motion asking the Court to direct the Administra-
tor-General to proceed with the distribution of the
astate. Distribution was sfayed pending detsrmin-

ation of the legitimacy proceedings - latter was
dismissed - then respondent applied for distritm-
tion and obtained an Order on 17th May, 1931, grant-
ing distribution, and it is against that order that
we are appealing. Pages 28~ 49 of rsecord. Formal
Order p.49.

Submits trial Judge should not have made the
ordor.

Grounds of appeal p, 30 -

Law which bound trial Judge was as stated In Re:
Williams Vol.7 W.A.C.A. p.156. The point I make 1s
that was the law - not concerned %to argue whether
it 1s right or not.

Submits - that trial Judge should have direc-
ted that an enguiry be held into guesticn which of
children shouls take - before he made an Order for
distribution. Refers to 0.55 R.3 ~ English Rulss
- Note 2t foot of p.1111 - 1951 Edition.

Referg to page ¢ of Record. Paragraph 4 of
Lffidavit "That we =re all issues... ." A self
serving statemsnt made by ons of the children.

Section 3% of iarrisge Ordinance -~ all that
means is that If it is proved they are children of
2 marriagse contractzd in asccordance with native Law
and Custom -~ that was the argument of Mr. Willlams
and case was counducted on Tootinz that all the
children were entitlad to succesd under sgsection 36
Cap,128. tatute of distributions in England pro-
vides not only for children btut also for widow.

Legitimacy should also have been part of the
enquiry. Annual Practice 1951 Zdition - p. 1092
"mvidence®,

Suhrits that a Certificats of Legitimacy is
good apainst whole world.

Refers to W.A.C.A.33532. ¥acauvlay's case way
decilded contra to in re: /illiams,

Marriage Ordinance. Cap. 129,

In the West
African Court
of Appeal.

e - o vt 4

No. 34.

Hearing of
Appeal against
Order for
Distribution.

20th lay 19032.
continued.
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No. 34,

learing of
Appeal against
Order Tor
Distribution.

20th lay 1952.
contlnued.

section 36 and
para. (b).

Draws attentlon to heading of
succession is referred to in Proviso:
Section 36 (1).

"(1) The same law applies to where a person
who marries under the Ordinance dies in-
testate leaving a widow and issue of such
marriage ag in case of

(2) a person who is an issue of marrisge un-
der the Ordinance who dies intestate."

Seetion 3¢(2). Cap.l1229., Object 1s to draw
persons attention to legal effect of marriage undser

Ordinance - It clearly affects succession. Marri-
age Ordinance merely muits succegsion to real and
personal property under same rule.

7. Nig.L.R. p.8: Martins v Fowler. P.C. was

clear - only difference made was a3 to successlon
in cases of marriages validated by the Ordinance -
then law governing succeéssion to personal property
applies both as to personality and reality. 014
law applies to valld marriages.

Gites Cole v Cole 1.N.L.R. p.15, p.22.

Note - See Administrator-General v. Onwo Ze-
buna. Vol.18 N.L.R. p.l. at p.3.

It has always been held that an issue under
native Law and Custom marriage is not entitlsed as
against issue of marriage under the Marriage Ordi-
nance.

Cites 8 WV, A.C,A, p.108.

Where & Judgment has been applied for a long
time 1like Re. Williams - Court should be chary
about not following 1it.

Young v Bristol Aeroplans Co. (1944) 2 A.=.R.
P.293. On gquestion of W.A.C.A. being bound by
previous declslons.

Marriage Ordinance affects succession and to
that extent distribution - ®nglish Act provides
for WIDOY not WIDOWS.

In re: Williams follows and has followed long line
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of cases - for examplse. 3 N.L.R.89; 3.N.L.R.42 &%
105; 7 N.L.R.p.8; 8 MN.L.R.68; 17 N.L.R. p.33 & 59 -
30 of 1927 & 147 of 1932, Unrsported. (1888) 38
Ch. D.220. Re. marriags.

WILLIAMS:

Proceedings before Mairamian J. were not to
stay distribution but to proceed to dilstribution.

Refers to p.6 of Record - paragraph 4 and p. 7
paragraph 2, There was evidence of marriace.

Factum of marriage was not in issue.

My openinz remarks re: marriage under native
law and custom were not challenged -~ p. 9.

Paga 16 - line 29 of Judagment.
marriage.

Finding re:

Legitimacy Ordinance. 111 - Section 3.

Submits only a son can take sstate under sec-
tion 6 of Cap.l11ll - he can take from his fa-
ther or grandfather but not from an Uncle.

This is the estate of a person born in wedlock

not a legitimated person.
N.B.Section 5 (1).

Appellant could come 1n under socetlon 5(1)(s)
of Cap.lll.

Marriage Ordinance -

Submits wa are bound by Macaulay's case -
Altarnatively - the decision in Mecaulay's
case ig correct.

(1) This is not s case of two conflicting de-
cisions. Where there 1s anexpress over-
ruling as in Macaulay's case that is final.

Green M.R. in Young v Bristol Aeroplane Co.,
(1944) 2 A.Z.R. at p.30D.

Submits that lMacaulay's case has held that In
ro. Williams was given per incurism and that is
now binding upon C.A.

In the West
African Court
of Appeal,

—— e e e e ettt
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Distribution.

20th liay 1952.
continued.

In re: Williams was given per incuriam - reads
from p.1537 of In re Williams - submits summing up
there is correct statement of the law.

A1l that In re: Williams desires is if MA“
goos to Court and clalms interests in an estate
on the ground that heis entitled to share in the
distribution under native law and custom he can-
not succoed if egtate falls under section 36 of
the Marriage Ordinance.

In this case my clients are not claiming to be
entltled under native Law and Custom -~ they are

claiming in accordance with the provisions of the
law of England ~ Section 36, Cap. 128.
Macaulay'!s case p.2 See quotation from Re: Good-

man's Trust (1881) 17 Ch. D. 266. ~ at p.4 of NMac-
aulay's case. Goodman's Trust was not cited in
re: Willlams at p.156 - Vol.7, 7.A.C.A. R.

Reads p. 9 & 10 - of Judgment in
case.

Macaulay's

Nothing in cases to support the proposition
that Courts in England will not recognise a forsign
marriage sven if it is polygamous. (1857) Re.Dunns
Estate. Same applies to Dews Reports. 197. Chil-
dren of marriasge and if children are regarded as
legitimate in foreign country, Courts 1in ZEngland
will recognise them as legitimate.

WILLIANS:

Cole v., Cole.

Adjourned to 21.5.52. at 8.30 a.nm.

19.5.52. (Intld.) S.®».5. P.
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TEARING OF APPHAL AGLINTT DECISTION DATED 28.2.50

IN THE /287 AFRICAN COURT OF APPEAL
HOTDEN AT LAGOS, NIGERIL,
TURSDAY THE 20th DY OF MAY, 1952

CIVIL APPEAT, IN SUIT A.G.29.
W.A.CLA3822,
MR,F,RAWILLIANS for appeilant.

MR, DAVIES for Respondents.

10 WILLIANMS: Ws have now obtained an Order for dis-
tribution there is no point, thersefore,

in proceeding with the appeal. '/ithdrawn.

Lippeal dismissed wlth costs. Coun-~
sel's fee fixed at £3.35.0. Other

costs to bs taxed.

20.3.52 (Intld.) S.F.S.
P.

No. 36.

RESUMED HEARING OF APPREAL AGAINST
ORDER FOR DISTRIBUTION.

<0 IN THE /=87 LFRICAN COURT OF APPREAL
HOIDENW AT LLGOS, NIGERIA
WEDNESDAY THE 218t DAY 0OF MAY, 1952

W.ALCLLU3622.

COUNSEL A4S BEFORE.
F.R.4ILLIAMS:

In re: Williams did not decide that a person

who is proved to be legitimate under native law and
custom cannot inherit under section 36 of the Mar-
riage Ordinance.

Refers to Cole v Cole. Subsequent cases have

In the ifaat
Afprican Court
of Appeal.

No. 35.

Hearing of
Lppeal against
Decision dated
28.2.50.

20th May 1952.

No. 36.

Resumsed
Hearing of
Mppeal against
Order for
Distribution.

21st May 1932.
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continued.

78,

followed blindly - Cole v Cols does not mention
larriage Ordinance. Section 36 has been in exis-
tonce since 1834,

Legitimacy Ordinance here follows Bnglish Act
of 1926, That was first time they recognised le-
gitimacy by subsequent marriage. Marriage Ordimance
was re-snacted in 1914 tharefore appellant would
not be entitled to share 2s in 1914 when his Sta-
tus would have been nll. You have to look at Law
of England in 1214 1.e. date when present Marriage
Ordinance was granted.

If my learnsd friend is correct - there would
be no one to take under English law and proviso(a)

of 36 (1) of Cap.128 would apply and Estate would
be distributed in accordance with native law and
custom. Appellant can only hope to come in if

law of Nigeria is looked to - to determine legiti-
macy.

If Nigerian law makes him legitimate and ap-
plies - then Nigerian law - native law and custom
also applies to respondents.

I do not so as far as Macsulay's case - Eng-
lish law would not - I submit. Recognise status of
the WIDOWS - but it would recognise children of a
marrIdge contracted under native law and custom
a8 legitimate.

Reference to widows in Macaulay's caso is ob-
iter, It is the chlldren not the wives who are

claiming.

(1946) 1. A.BE,R.342. Lord Grecnc 344 - 345 -
sea also p.349 of same report.

(1948) Ch.D. p. 79. Cassel v. Grant.

Choshire 3rd Edition - 2nd Edition p.380 - 1.
Soet out at p.18 of record - Bairamian -

Cites Bourne v. Keane (1919) A.C. 815:; 121
L.T.p.426. Lord Birkonhoad p.830. p.873-4 - Lord
B%ckmaster. Decisions on construction of Stat-

u esl

Finally - Submlts - must look at
Country to determino legitimacy - if
pzllants could not comes in because

law of this
not then ap-
in 1914 they
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would not have bzen regarded in England as legiti-

mate.,
MR . DAVIES:

Heading of Legitimacy Ordinance. If Williams
is right then under English law that they tzke law of
domicile to govern legitimacy - then when wa come
to Widow we are in a difficulty. Nota Yes. but it
1t submitted Widows are on » different footing.

Submits Marrisge is basis of legitimacy.
Sutmits - Macaulay and In re: Williams.
Continuea:
Counsel as before.
Davies:

Fuddersfield Police Authority v Watson (1947)
2. AB.R. p.19.

Court had no right to over-rule In re: \WWilllams
- now have two conflicting judgments.

Williams v Glasebrook Bros., Lt4d.,
A.T.R. p. 884.

(1947) 2

In re: Williams was not per incuriam.

Costs - When trial took wnlace
In re. ¥Willisms.

Court was bound by

Bven 1f Macaulay binds Court there should
have besn an enquiry.
Macaulay holds that an enguiry should take

place as to who is entitled tc share in Estate.

Note: There was a statutory doclaration as to next
of kin p.4 of record.
C ..L,"&. l‘]l

21.2.32. (Intld.) S.F.S.

P.

the West
rican Court
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No. 36.

Resumed
Hearin® of
Lppeal agalnst
rder for
Tistribution.

21st Way 1852,
continued.
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No. a&7.

JUDGMENT

IN THE WEST AFRIC/N COURT OF APPBAL
HOIDEN AT LAGOS
MONDAY THE 2nd DAY OF JUNE 1932
BEFORE THEIR LORDSHIFS

SIR STAFFORD FOSTER SUTTON PRESIDENT
JOSAPE HENRI MAXIMS DE COMARMOND ficting CHISF
JUSTICE, NIGERIA
JUSTICE OF APTIAL
W.A.C.A.3622,

IN THE MATTER OF THZ HSTATE OF
JOHN ST, MiPTHZY DANIEL - deceased
- angd -

IN RE JOHN BANKCOLZ DANIEL & 11 OTHERS
Lpplicants/Respondents

SIR JAMES HENLEY COUSSEY

- angd -~

THE ADMINISTRATOR-GENBRAL Respondent
- ang -

IN RE MATTHEW OLAJIDE BAMGROSE Appellant
JUDGMEHT

(Delivered by Sir Stafford Foster Sutton. P)

This is an appesl Trom a decision of Robinson
Jd. on three motions, two filed by the respondents
by which they asked (i) for an crder that the real
astate of one John St. HMatthew Daniel, dacensed,
who died intestate, be partitioned among them; and
(ii) for an order requiring the Administrator-Gen-
eral to proceed to distribute the surplus of the
porsonal estate of the intestate among them: and
ong flled by the appellant in which he asked for an
order staying the distribution of the estate of the
Intestate pending the final determination of an
appeal in connection with legitimacy proceedings
which was then pending before this Court.

The learnoed trial Judge orderod that all the
real properties of the intestate be partitioned
among the respondents, and directed the Administra-
tor-General to pay forthwith all debts and other
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lawful liabilities and chargss due upon the intes-
tate's sgstate and thersafter to distribute the sur-
plus of the personal estate among the respondents.

The intestats was a child of Thersesa Maria
and Matthew Juaduim Daniszl who were married in the
Wesleyan Methodist Church Tinubu Sguare, Lagos, on
the 28th September, 1890. The intestate was born
to them on the 30th March, 1891, and died on the
25th April, 1948, leaving real 2and personal pro-
perty which is said to amount in value to approxi-
mately £100,000.

The respondents c¢laim to bs the children of
the Intesstate, begotten by him of wives whom they
claim he married under native law and custom. The
appellant clalms to be the legitimate son of Pedro
and Comfort Matthew Danisel who were marrisd at the
Wiesleyan KMethodist Church, Olowogbowo, Lagos, on
the 19th October, 1909, and he further claims that
his father Pedro was the son of Theresa Maria and
Matthew Juaguim Danlel and that although his father
was born on the 20th Oetober, 1884, thazt 1s to say,
before Theresa and Matthew married, he was alive
on the 17th October, 1929, the Jdate upon which ths
Legitimacy Ordinance (Cap.l1ll) became law, and
therefore, became legitimate by virtue of Section
3 of the Ordinance.

Both sides agree that the succession to the
intestate's property is governed by the provisions
of sub-section (1) of section 36 of the Marriage
Ordinance (Cap.1l28), which reads: -

"Where any person who is subject to native law
or custam contracts a marriage in accordance
with the provilsions of this Ordinance, and such
person dles intestate, subsequently to the
cormencement of this Ordilnance, leaving a widow
or husband, or any issue of such marriage; and
also where any person who 1s the issue of any
such marriage as aforesaid diles intestate sub-
sequently to the commencement of this Ordi-
nance -

The personal property of such intestate anda
also any real property of which the said intes-
tate might have disposed by will, shall be dis-
tributed in accordance with the provisions of
the law of England relating to the distribution
of the personal estates of intestates, any native

In the VWest
African Court
ol Appeal,

No. &7.

Judoment.
2nd June 1932
continued.
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law or custom to the contrary notwithstanding:
Provided that -

{(a) where by the law of England any portion of
the estate of such intestate would becoms
a portion of the casual hereditary revenues
of the Crown, such portion shall bs distri-
buted in accordance with the provisions of
native law and custom, a2nd shall not be-
come a portion of the said casual hersdit-
ary revenues; and

(b) real property, the succession to which
cannot by native law or custom be affected
by testamentary disposition, shall descend
in accordance with the provisions of such
native law or custom anything herein to
the contrary notwithstanding."

On behalf of the appellant it was argued,
firstly, that the deecision of this Court 1In the
case of In re Adeline Subulade Williams 7 W.A.C.A.
Reports p.1536, dacisively determines the right of
the appellant, as the lawful nephew of the intes-
tate, to succeed as against the respondents, to the
intestate's estate, and that the learned trial
Judge was, therefore, wrong in ordering partition
and distribution of the astate to the respondents:
and, secondly, that the learned trial Judge was
wronc in not taking eovidence in order to ascertain
whether the intestate was merried in accordance
with native law and custom to any of the women in
question, and which if any of the respondents ware
the issue of any of such marriages.

In the case of In re Williams A who was the
lssve of a marriage contracted in accordance with
the Marriage Ordinance died intsstatse and was sur-
vived by other lssus of that marriage and also by
a wldow and issue of a customary marriage contrac-
ted by himself. The trial Judge stated a case
for the opinion of this Court raising the point
whother the intestate's real and psrsonal property
of which he might have disposed by will descended
to the other issue of his parents marriage, con-
tracted in accordance with the Marriags Or01nance,
or to the widow and issue of the customary marriase
of the intestate,.

The Court held that a person whose h
rends on native law and custom and not on. iy

l-—" o]}
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low is excluded from the succession of the Jeath
intestate of 2 person who 1ls the issue of marri-
age under the Marriage Ordlnance.

It was admittad by appellant's Counsel that
in the recent case of In re Sarah I. Adadevoh and
10 others (cyclostyled reports dated 23rd Wovember,
1951) this Court declined to follow the decision
in re Willlams holding that the Court in that casse
acted per incuriam. In the case of In re Sarah
Adadevoh the Court held that where the snccession
to an intestate'!s propsrty is governed by Sz2ction
36 of the Marriaze Ordinance ths guestion to be
datermlned in s case such as the ons now before us
is whether in accordance with the law of England
relating to distribution they are the children of
the intestate, that 1s to say his legitimats chlld-
ren, The Court also held that thoir gstabus as
such is8 to be detormined, according tc the 1law of
England, by roference to the lav of ths domicils
of their parents at the time of their birth. In
other words that the law to be applied in ascer-
taining whethar the respondents are to be regarded
under the law of England as legltimate children of
the intestate 1s not the law of England, but the
native law and custom applicable to each of them.

Assuming the facts regarding thelr status al-
legad by the appellant and the respondents to have
bsen proved, under the law of England applicable,
if ths decision in In re Willliams 1is to prewvail
the appellant would be preferred to the respondents,
whereas 1f the decision in the more rascent case to
which I have referred is followed, the respondents
would succeed to the intestate!s property.

It was submitted that In re Willlams was
rightly decided and that it followed, and has been
followed, by a "long line of cases", and we were
invited to adhere to that decision 1in preference
to the more recent ons.

During the course of his judgment in ths case
of In re Sarah I. Adadevoh, when referring to In
re Williams, Verity, C.J., Nlgeria, said:-

"I am, nevertheless, gravely concerned by the
fact that in thils matter there does appear to bs
an authority in Nigeria contrary to the view put
forward on bshalf of the appellants in this case:

In the ‘Vest
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of' Appeal.
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Judgment .,
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continuad.
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the decision iIn re Williams. We have been at pains
therefore to refer to the record of the hearing
of the appeal in that case,. The decision of the
Court in so far as is disclosed by the jJudgment
appears to have turned upon the interpretation
placed by the Court upon the words of section 36
of the Marriage Ordinance and it might well be that,
as I have indicated earlier, the conclusion arrivad
at by the learned Judge 1ls in itself not to be dis-
puted in so far as it 1s a statement of the law up
to a certain point.

I am in complete agreement that is to the law
of England that the local Ordinance divects that
reference should be made, though I consider that it
1s to distribution and not to succession that ac-
curacy demands the application of that law. The
ultimate resort must be, therefore, to the law of
England but to the gquestion as to what is that law
upon this very difficult matter but 1littls refer-
ence 1s made either in the course of the argument
or in the judgment. Reference was indoed made to
the English rule as to distribution in the circum-
stances of an inte state leaving a widow and child-
ren and the learned Judge referred in their judgc-
ment, somewhat obscurely as I have saild, to the
question of polygamous marriage, but ths vital
question as to how the law of England would view
the position of ths widow or children was nevar
fully consldersed nor was any such authority as the
judament of the Court of Appeal in Goodman's Trusts

or the important opinion of Lord Maugham In the
Sinha Peerage Case either cited or considered. 1In
thus stopping short at a consideration of the lo-
cal statutse without fully considering what 1is the
law of BEngland to which recourse is to be had
thereunder I am of the oplnion that the learned
Judges acted per incuriam and that this Court is
not now bound tTo follow that decision if we are of
the opinion that it is wrong after due considera-
tion of those aspects of the law to which their
Lordships! attention was nevexr directed.

It is my opinion therefore theat this Court is
now entitled to examine the question as though
there were no local authority binding upon it and
it 1s my view that regnrding this issue with a ds-
gsire to give effect to corwion sense and decency,we
should be prepared to hold that the acknowledged
principle as laid down in Gocdman's Truasts whereby
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in relation to the Statute of Distrlibution the sta-
tus of persons claiming rights in English law
thereunder are determined by the law of the domi-
cile, should be applied in such cases as the pres-
ent, irrespective of whether the mAarriage upon
which such claims are founded be monogamous or
polygamous, and further on In his judgment he
agaln reverted to the undesirability of conflict-
ing decisions belng given by this Court when he
said: -~

"I am fully alive to the fact that grave in-
convenlence may arise from a judgment of this Court
in such a matter which reverses a viev of the law
which has been held for upwards of ten yzars but
when the Court 1s faced with the alternative of
perpstuating what it is satisfied 1s an erroneous
declsion which was reached per incurliam and will
1f it be Tollowed inflict hardship and injustice
upon generations in the fubture or of cauzing tom-
porary disturbance of rights acaouired under such a
decision I do not think we should hesitate to da-
clare the law as we find it."

We have also referred to the rscord in the
case of In re Williams and I have no hesitation in
gaying that I agree wlth the view expressed by
Verlity C.J. that the Court acted per incuriam in
that casse.

I have given the arguments put forward by ap-
pellants! Counsel most careful and anxious consid-
eration and having done so, I am satisfled that
this Court is bound by the declsion in the case of
In re Sarah I. Adadevoh. Moreover I find myself
in entire agreement with that portion of the Chief
Justice's judgment which touches the issue with
which we are conzerned on thils appeal.

The question whether the intestate was married
to any of the mothers of the respondents in accors-
ance with native law and custom, and if so whichif
any of the respondents were the issue of any of
such marriages was contested by the appellants,
both in the Court below and before us, and I am of
the opinion that there was insufficient evidsnce
before the learned trial Judge to justify his as-
sumption that the twelve children concerned were
the 1ssue of such marriages. It follows, there-
fore, that in my view, on the svidence bofore him,
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the learned trial Judge erred in meking the orders
for partition and distribution. That being so I
would allow this appeal and remit the respondent's
two motions to the Court below for hearing de novo,
with a direction that the Court below require the
respondents to adduce evidence sufficient to satis-
fy the Court on the following matters :-

(1) Whether the mothers of ths twelve raspon-
dents were married to the intestate, John
St. Matthew Daniel, in accordance with
the native law and custom applicable in
each case;

(2) Whether the respondents, or any of them,
are the lssue of such marriages and if so
of which such marriages; and

(3) whether by the native law and custom ap-
plicable in sach case the respondents, or
any of them, have the status of legitimate
children.

There should, I think, be a further direction
that, upon application being made by him 1in that
behalf, the appellant be joined as opposer to the
two motions.

I would observe that, in my opinion, it would
not be sufficient that the alleged spouse should
herself testify to the barse fact that her marriage
was so contracted.

I would also observes that no claim has been
put forward in this case by any person as a wldow
of the intsstate, and that the sole issues of fact
for the Court below are those I have set out under
(1), (2) and (3) above.

(Sgd.) S.FOSTER SUTTON,
B President.

"1 concur" (s2d.) M. De COMARMOND,
Afcting Chief Justice, Nigerils
"I concur" (Szd.) J. HENLEZY COUSSEY

Justice of Appeal.

The appeal is allowed and 1t is oraqreé that
the cost of the. appellant and the r@spongents, to
be taxed, shall be pail out of the intestate's es-

tate. (Int1d.) S.F.8.
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No. 38.
ORDER ON JUDGMENT

TR

IN TEE WEST AFRICAN COURT OF LPrEAL
HOLDEN AT LAGOS, NIGAERIA.
Suit No.AG.29.
:;'ilr.fx .C 01\):- 3622 .
On appeal Trom the Judgment of the Suprems
Court in the ILagos Judicial Division.
IN THE MATTER OF THZ JRIT TS OF
10 JOEN ST. MATTHEYW DINIEL (Deceased)
- and -

IN RE JOHEN BANKOLE DANIZT & 11 OTIIRS

Lpplicants/Respondents

- and -
THE /[ DMINISTRLITOR~GENER.L Respondent
- and -
I RT MATTHEW OLAJIDE BLIGB0SS
(formerly Danisl) Appellant

lronday the 2nd day of Juns, 1932

20 UPON REBADING the record of appeal terein and
after hearing Mr.H.O.Davies (Mr. G.B.... Coker with
hinm) of counsel for the Appellant and ¥r. F.R.A.
Williams of counsel for the Respondents:

IT IS ORDERED that this appeal be and hersby
is allowed:

AMD it is directed that the Resncondents! two mo-
tions P.6964 A.G.22, data3d the 25th day of ripril,
1951, be remitted to the Court helow for hearing
do novo:

30 LD it is further directed that the Court bpe-
low shall roguiro the Rospondants to adduce evidercs
suffliciont to satisfy it on the following mattors: -

' (1) whother the mothers of the twelve respondents
wero marrisd to the intestate John St.Matthow

Daniol, in accordance with the native law and

cugtom spplicable in each caso;

(2) Whether the respondsnts, or any of them, ara
the issue of such marriages; and ifso, of which
such marriages; and

40 (3) “hother by the native law and custom applicablo
in each case the respondents, or any of them,
have the status of legitimate children.

ML 1t 1s further dirscted that, upon applics-

ion being made by him, the fLppellant, Matthew 0Oln-

jlde Bamgbose, bs joinsd 73 opposer to the two motions.
LD the Jourt doth dire at t i

he .ppellant and those oflthgtﬁggpgngggtgOgﬁstgis

ppeal, to be taxed, be paid out of the Intestatels

gtn

ate, 3 T
(Sgd.) W.7.HURLEY
Deputy Registpar.
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Order zranting
final leave %o
Appeal to

Privy Council.

6th October,
1952.

88.

Ne. 3%.

ORDER GRANTING FINAL IBAVE
T0 LPPEAL TO PRIVY COUNCIL

IN THE WEST AFRICAN COURT OF APPEAL
HOLDEN AT LAGOS, NIGERIA.

Suit No.i.G.29.
W.A.CLA, 3622,

LPPLICATION FOR FINAL LEAVE TO APPBAL
TO HEL MAJESTY IN COUNCIL

IN THE MLTTER OF THZ ESTATE OF 10
JOHN ST.:[/\TTHSYW DANIEL, Deceased

BETWIEN

(L.3.) JOMN BANXOLZ DANIEL & OTHZRS
(sgd.) - and -
-S.Foster oym ADMINISTR/POR-GENERAL Reszpondent
Sutton .
President. - - ang -
MATTHEY OLATJIDE BAMGROSE Lppellant

Monday the 6th day of Oztober, 1932.

UPON REBADING the application hersin and the
affidavit filed by the Appellant, sworn to on the 20
6th day of Septomber, 1932. and arfter hezaring Mr.
H.0.Davies of Counssl for the isppellant and ilr.F.
R..,Willlams of counsel for the Raspendents:

IT I5 ORDERED that Finsl Leave to appeal %o
Heor Majesty in Council from the judgment of this
Court delivered on the 2nd day of Junec, 1932, be
and is hereby granted to the Appellant:

AND that the costs of this application shall
be costs in the cause,
{(Sgd.) .7 HURLIY. 30

Deputy Registrar.
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Referred to in
the Affidavit
of J.D.Daniel
dated 20th
January, 1250.

-~

Q0.

EXHIRIT "A" REFERRED TO IN THZI APFIDAVIT OF
J.B.DANTIZI, DATED 20th JANUARY, 1950.

I THZ S5UPRIENE COURT OF NIGERIA,
LAGOS JUDICIAL DIVISION,
MONDAY THZ 16%h DAY OF JANUARY, 1950,
BEFORE ™IS HONOUR,
A2 ROBERT BATIRALIAN, S
PULSNE JULAT.,

s

SUIT N0.203/49. 10

In re Legitimacy Ordinance
In re Pedro St.Matthew Daniel,
deceasoed, setc. Petitioner.

In re Matthew O.Bamgboshe (laimant-Applicant

© No one for MNotlon; Against 1t Mr. F. R. A.
Willisms for group (2) and Mr. Akintoye for group
(b}. Mr. Marshall Acting Administrator-General.

Dacision on Motion is resad out: Motion dis-
missed,. Costs will be considered when Petition

1s called, later this morning. 20

(Sgd.) V.R.BAIRAMIAN, J.

In re Legitimacy Ordinance
In re Pedro deceased atc. Petitioner.

In re M,0.Bamgboshe etc. Claimant-Applicant

Mr.G.B.A.Coker for Petitioner; Mr. F. R. A.
Willlams for Respondents group (a) and Nr.Akintoye
end Mr. Lawson for Respondents group (b).

In view of the declsion on the Motion (read:
see above which means that there is no petition
before the Court as it was made in the name of a 30

dead man as the petitioner, the petition is struck
out as a nullity.



10

20

Yr.F,R,AWilliams:

¥r.Akintoye & Mr.Lawson:

Costs are allowed to Respondents

Mr. A.0. Thomas put In an
answer for John Bankole
Daniel: group (a) 1.

Mr. Kavyode did for group
(a) 2 and 3.

Mr.Adedoyin . . . . 4,
Mr. F.R.A. Williams . D
to 12,

Plled no answer re group

{b).

5 to 12 at

twelve guineas as one ssb;

to 1, 2 and 3,

4 {2 and 3 23 one set) at

seven guineas - that is for group (a).

For gzroup (b) as one set at nine guineas.

(Sgd.) V.R.BAIRAMIAN, J.

4 folios at 104. = 3/44d.

16.1.50.

Pa.

on C.R. 445072/267/20.1.00

This 1is the document referred to in the ATFTI-

davit of John Bankole Danlel and therein

be marked Rxhibit "A7.

BEFORE

(sgd.

JBEN

) D. SAGTIDR

saild ¢to

b

ODIGIE,

Commlissionser for Oaths.

Bxhibits

Exhibit
raferred
the AfTid

HAH

to in
avit

of J.B3.Danilel
dated 20th

Jamary,

1950 -

contimied.



Axhibits

Exhibit “a?
raferred to in
the ATffidavit
of M. O.
Bamgboze dated
lst May, 19531.

02
g -

BEXHIBIT RA" REFERRID TO TN MHR ATRIDAVIT oI
M.0O.BAMGROSHE DMTED 1st MAY 1051,

IN TEE WEST LFRICAN COURT OF APPIAL

TAGCS .,
Suit No.
IN THR M.TTRR 07 7T LEGITIMACY ORDIN/INCE
- and -
IN THZ MHATTER OF MNATTEEYW OLAJIDR BALGROSHE
(FORMERIY DAN1AL) Petitioner/ipplicant

MOTTON ON NOTICE

TAKR NOTICHE that the Yest African Court of

Appeal at Lagos will be moved on the day of
1951 at the hour of nine o'clock in
the forenocon or 2o soon thereafter as Counsel on
behalf of the above-named Petitioner/Applicant on
the hearing of an application for special leave to
app2al against the decilsion of the Supreme Court,
Lagos, given on the 19th day of April, 1051.

IND FURTHER TAKE NOTICE THAT the grounds of
this application are : -

(1) The decision is wrong in Law in that the
learned Trial Judge erred in Law by striking
out the appsal-procesdings when the appeal
is properly before this Court at least in
respect of some of the Respondonts.

(2) The decision 1s wrong in Iaw in that the
learned Trial Judge had no jurisdiction in
that matter, the appeal having come before
this Court.

(3) The decision is wrong in Taw in holding
that an extension of time could not legally
and properly be granted under the circum-
stances.

(4) The judement or order of the learned Trial
Judre is against the weight of the evidence
contained in the affidavits bsfore the Court
and the file of the whole case.

10

30



DATED at Lagos this 30th day of April, 1951.

{3gd.) ¢.B.A.Coker,
Solicitor to Petitioner/Applicant.

s
The Registrar,
West African Court of Appeal.

and
The Respondents (See 1list attached.)

TRIT AFRICAN COURT OF LPPRLL.
10 L..GOS .
Suit No.131/50.

IN THZ MATTER OF THdE LAEGITIMACY ORDINANCE

IN THR MATTER OF M.TTWAY OLAJIDE BAMGBOSE

( FORMBRLY TANTEL) Petitionsr

AFFIDAVIT IW SUPPORT OF MOTIOW.

I, MATTHEY OLAJIDE BAMGBOSE, Yoruba, Clerk,
of No.64, Tokunboh Street, Lagos, in Nigeria, make
oath and say as follows :-

20 1. That I am the petitioner in this cause.

2. That conditional leave to appeal in this caus»
was granted me by the Supreme Court, Lagos, on the
6th day of November, 1950.

3. That I perfected and fulfilled all the con-
ditions of appeal imposed after several applica-

tions to the Supreme Court for substituted service
of processes on the Respondents to this patition,

who are more than twelve.

4, That the Respondents named in paragraph 12 (a)

30 of my said petition later brought 2 motion to the
Supreme Court to strike my appeal-proceedings com-
plaining that the Grounds of Appeal had been served
on thelr Solicitor and not on them personally.

5. That this 1s not correct as some of the Respon-
dents were served duly by me personally and one at
least of those listed in paragraph 12 (a) of my
said petition was served parsonally by me.

Bxhibits

Exhibit "4l
referred to in
the Affldavit
of M.D.
Bamgbose dated
lst May, 1931 -

continued.



Zxhibits

Exhibit "at
raferred to in
the AfTidavit
of M.O.
Bamgbose dated
lst Mav, 19351 -

continued.

o4,

6. That at the hearing of this motion, I epplied
to the Supreme Court for extension of time within
which to serve the others of these respondents by
substituted service, as 1t is all along astablished
that it 1s impossible for me to serve these Respon-
dents personally, soms of them beling out of the
country.

7. That both the Respondent's motion and ny own
motlion were consolidated for purposes of hearing
and on the 19th day of April, 1951, the Supreme
Court allowed the motion of the Respondents listed
in paragraph 12 (a) of ths petition and dismissed
my own asking for extension of time.

8. That of the total of seventeen respondents, at
lsast four were duly served personally by me and
the appeal so far as these 1s concerned is properly
befors this Court.

9. That the amount or valus of property ultimately
involved in this my petition is about £100,000:-

10. That on the said 19th day of April, the whole
of my appeal proceedings was struck out and I am

ready and willing to prosecute this appeal further
if this Court will grant me leave to do so.

DEPONENT.

SWORN TQ 4T THE SUPREME COURT REGISTRY
LAGOS, this day of April, 1951.

Before me,

Commissioner for Oaths.

10

20
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30

VI

AN

10.

11.
12.

13.

14.

15.

i6.

17.

LIST OF RESFONDENTS.

The Adminisbrator-General, Lagos.

The Attorney-General, Lagos.

John Bankole Danlel, 32, Ikoyi Road, Lagos.

Mrs. Feyishiltan Bamgbose, 24, Market Street,
Bbute Metta.

Mrs. Abimbola Oladumiye, 12, Vincent Street,
Lagos.

Olabode Daniel, minor, ¢/o Muniratu A.Ajobola,
12, Bamgbose Strest, Ilagos.

Crispina Daniel, 12, Bamgbose Street, Lagos
(now out of the country).

Mobolaji Daniel, minor, c¢/o Janet Clay, 12.
Bamgbose Street, Ilagos.

Ablodun Daniel, minor, c¢/o Janet Clay, 12,
Bamgbose Street, Lagos.

Olayinka Danilel, minor, c¢/o Sabitiyu Adsmo,
27, Moloney Bridge Street, Iagos.

Adeyoniu Daniel, minor Ditto.

Adeyemi Daniel, minor, c¢/o Rebecca ILayinka, 13
Ajasa Street, lagos.

Kolapo Daniel, minor, c/o Sabitiyu A. Lewis,
98, Moloney Bridge street, ILagos.

Olayiwola Daniel, minor, ¢/o Musiratu Oshodi,
32, TIkoyl Road, Lagos.

Mrs. Ibironke Santos (nee Perela) 78, Moloney
Bridge Street, ILagos.

Jero Iabinjoh (natural child) 78, Molonsey
Bridge Street, Lagos.

Taiwo A.A.S.Bamgbose, 19, Igbosere Road, Lagos.

This is the exhibilt marked "A" preferred to in

the affidavit of Matthew 0Olajide Bamgbose, swomm
to before me this 1lst day of May, 1951.

(Sgd.) B.A.BABANIJI,
Commigssionsr for Qatha.

2/- Pd. on C.R. No. 4.153475/1/1.5.51.
(Int1d.) A.R.K.

Exhibits

Bxhibit "a"
refarred to in
the Affidavit
of M.0.
Bamgbose dated
st May, 1951 -

continued.



IN THS PRIVY COUNCIL No. 19 of 1053

FROM THE WEST AFRICAN COURT OF APIEAL

IN THE MATTER OF THE ZE3TATE OF
JOHEN ST.UATTHE. DANIEL Deceaszed

BETWEEN

HATTHEY OLAJIDT BAMGBOSE éppellggg
- and -

JOMN BANKOLZ DANIEL and

11 Others
- and -

THZ ADMINISTRATOR GENHRAL Respondents

REC ORD oF PROCEZDINGS

REXWORTHY, BONSER & WADKIN,
83, Cowcross Stroet, E.C.1.

Solicitors for the Appellant.
HATCHETT JONES & CO.,

110, Penchurch Street, =

1

Solicitors for the 2nd to
Resgspondents.

.C.s'
2th



