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1, This is an Appeal from a Judgment and Order of
the Court of Appeal for Eastern Africa at Mombasa Ppe. 83-91
(Worley P. and origgs and Bacon JJ.A.) dated the 27th
March 1956 affirming a Judgment dated the 1lth PPe 42-51

November 1954 and three Orders dated respectively

20 the 15th November 1954 and the 21st January and 20th p. 51, 52
May 1955 of the Supreme Court of Kenya at Mombasa Pe 04
(Mayers Je) in an Action in which the First Pe 58
Respondent was Plaintiff and the Appellant and the
Second and Third Respondents were Defendants,

€e The primary issue in this Appeal is whether

on the 8th August 1953 (when the proceedings wersc
started) the FPirst Respondent as Mortgagee was
entitled to enforce the security created by a Third
Mortgageo executed by the Appellant on the 29th

30 October 1951 (subject to the First and Second
Mortgages of the Sccond and Third Respondents
respectively) and affecting three parcels of land
on the Island of Mombasa of which the Appellant is
the Lessees ‘There is a furthor issue whether (if
the Pirst Respondent was so entitled) his claim to
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enforce the said security was settled by
agreement in the month of September 1953 after
these proceedings had been started.

3¢ The Appellant 1s the Lessee of three

pleces or parcels of land situate on the Island

of Mombasa in the District of Mombasa known as
Subdivisions Numbers 259, 260 and 261 of
Section Number XVIII (hereinafter referred to
as No0.259, No.260 and Nol.261 respectively) all
of which pieces or parcels of land were
delineated on Deed Plans attached to a certain
Indenture dated the 18th July 1944, The
Appellant holds Noe.259 under an Indenturec of
Lease dated the 19th November 1951 for a term
of 99 years from the 1lst March 1946 at an
ammual rent of 2000/-3 the Appollant holds
Noe260 under an Indenturc of Lease dated the
lst March 1946 for a term of 99 years from

the 1lst March 1946 at an annual rent of 1500/-
the benefit of which Indonture of Lease was
assigned to the Appellant on the lst April
19493 the Appellant holds No.261 under an
Indenture of Lease dated tho lst March 1947
for a term of 99 years from the lst March
1947 at an annual ront of 1800/~ the bonefit
of which Indenture of Lecase was assigned to
the Appellant on thoe 1st April 1949,

44 By an Indonture of Mortga%e (hereoin-
aftor called "tho First Mortgage') dated the
23rd October 1951 the Appellant mortgaged
Nog.259, 260 and 261 in favour of the Second
Respondont to secure repaymont of 84,000/-
and interest thercon. By an Indenture of
Mortgage (hereinafter called "the Sccond
Mortgage") dated the 29th October 1951 the
Appellant mortgaged Nos. 259, 260 and 261
in favour of onc Mahomed Dhanji subjcct to
the First Mortgagoc to secure repayment of
21,623/~ and intercst thercon., On the 20th
Novembor 1951 the Sccond Mortgage was assigned
to thoe Third Respondont.

5. On the 29th October 1951 the Appellant
oxecuted an Indenturc of Mortgage (horeinaftoer
called "tho Third Mortgage") expressed to be
made betwecn the Appellant of thc one part and
the First Recspondent of thoe othor part
whercby it was witncssod that for tho
consideration therein moentioned tho Appellant
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covenanted to pay to the First Respondent 150,000/~
on the 30th June 1968 with interest thereon at 4%
per annum on the first 100,000/~ at 9% per annum on
the subsequent 25,000/= and at 12% per annum on the
last 25,000/~ such interest to be paid at the end

of every month as it should accrue due and the
Appellant assigned to the First Respondent Nos,209,
260 and 261 with all improvements then being thereon
and all buildings then in course of erectlon and to
be erected thereon subject to the First Mortgage and
the Second Mortgage for all the residue of the said
respective terms of years thercin mentioned except in
each case the last two days of such respoctive terms.

6e The matorial covenants on the part of the
Appellant in the Third Mortgage may be summarised
as follows:=-

(b) To pay principal and intorest and other
moneys secured by the First Mortgage and the
Second Mortgage, to observe thc terms and
conditions on the part of the Lcossee under
the said Indentures of Leases and to pay
ground raont Municipal rates and taxes and
outgoings.

(d) To insure with the Jubilee Insurance Company
Limited all improvements and buildings on the
mortgaged premises and to pay all the premiums
necessary for that purpose.

(e) That if thc Appellant should default in
payment of ground rents, Municipal rates
and taxes or insurance premia or fail to pay
interest regularly and punctually under the
First and Second Mortgages or fail to pay
regularly intercst due under the Third
Mortgage or to porform any of the covenants
conditions and agrcoements thercin contained
the First Respondcent should be at liberty to
demand the repayment of principal and interest

notwithstanding the time for rcpayment therein-

before contained and to recover thc same
through a Court of Law with a proviso (so far
as material) that the First Respondent should
not enforce his right to claim and rocover
tho whole principal sum until after five
woeeks! previous notice gilven to the Appellant
domanding compliance of any such breach or
default,

(f) That the Appollant would repay the said sum
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of 150,000/- by 25 helf yearly
instalments of 5,000/-, 7 half yearly
instalments of 3,000/- and a final
instalment of 4,000/~ thus paying off the
whole amount by the 30th June 1968,

7. DBy the Third Mortgage the First Respondent
covenanted that if the Appellant should pay the
total principal sum and interest by the 30th June
1968 the First Respondent would reassign and
surrender the mortgaged premises to the Appellant 10
or as he should direct.

8¢ The facts set out in paragraphs 3, 4 and 5
hereof and the exccution of the Third Mortgage
containing the provisions summarised in paragraphs
6 and 7 hereof were admitted in the plcadings.

9 The said Indenture of Lease of Ho0.259 was
exccuted on the 1l9th Novembsr 1951 in the
following circumstancos, On the 1lst March 1946
one Saud Bin Ali as Trustee executed an Indenturc
of Lease granting to certain Tenants a lease of 20
No,259 for a term of 99 years from the 1lst March
1946 and on the lst April 1949 tho survivors of
the sald Tenants assighed No.259 for the residue
of the sald term to the Appellant., In the yoar
1950 it was hecld by the Suprome Court of Kenya
at Mombasa that the Trust whereunder the sald
Saud Bin Ali grantoed the said Loase was vold and
that No.259 became part of the estate of Saud
Bin Ali (thon dccocascd) and vosted in one Said
Bin Seif as his Administrator. Subsequently 30
the Appcellant surrenderod to the said Said Bin
Self the said Loasec created by the said Indentureo
of Leasc dated the lst March 1946 and thoreupon
the sald Said Bin Self executed in favour of the
Appellant the Indenturc of Lease of 04259
mentionod in paragraph 3 hereof.

10, All thc Leasocs Assignments and Mortgages
aforesaid worc duly registored in the Mombasa
Registry and at the trial bufore Mayors J.
ovidence was gilven by onc de Souza the Clerk at 40
the Registry of Titles and accepted by the
Learned Judge that on tho 28th November 1951
thore were regilstored in the following order (1)
the Surrcndor of the said Lecase dated thce 1st
March 1946 of No.259 (2) the withdrawal of caveat
(not hore material) (3) tho now Leasc of No.259
dated the 19th November 1951 and (4) three
mortgages of (intor alia) No.259 including the
Third Mortgage and a sub-mortgageo.
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11, The statutory provisions relevant in this
Appeal are Sections 57, 59 and 67 of the Indian
Transfer of Property Act 1882 as applied to the
Colony and Protectorate of Kenya.

Section 57 of the Act requires every document
affecting any holding or any interest in any holding  Pe44(8=12)
in respect of which a certificate of title has been
issued under the Act to boe registered under the Act.

Section 59 of the Act (so far as material)
provides as follows:- Ps44(14-25)

"No lien, charge or mortgage (other than such as
may arise or be created in favour of the Crown
or the Government under or by virtue of any
Ordinance or other enactment) shall be created
or effected so as to be of any legal validity
upon or in respect of a holding or interest
therein, unless the same be crcated or effected
by a last will, of which probate is registered
under this Ordinance, or by the order of a
competent court or by a duly cxecuted instrument,
being duly rcgistered under this Part...".

Section 67 of the Act (so far as material)
provides as follows:-

"In the dbsonce of a contract to the contrary, Pe87(9-19)
the mortgageoc has at any time after the
mortgage-money has become payable to him and
before a decresc has been made for the
redemption of the mortgaged property, or the
mortgage~money has been pald or deposited as
hereinafter provided, a risht to obtain from
the Court an order that the mortgagor shall
be absolutcly debarred of his right to redeem
the property, or an order that the property
be so sold,"

12, Prior to the 2nd July 1953 the Appellant was
in breach of tho covenants on hls part contained
in the Third Mortgagoe in that he had failed to pay
the principal moneys and interest sccured by the
First and Second Mortgageos he had failed to pay
ground rent or Municipal rates for the year 1953
in respect of Noe259 No,260 and No.261 he had
failed to pay insurance premiums for the year lst
July 1952 to 1lst July 1953 and to rcncw the
insurancce policy for the year 1lst July 1953 to lst
July 1954 as required by the Third Mortgage and he
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had failed to pay three instalments of 5,000/~

each and interest from the 1lst February 1952 to

the 30th June 1953 under the provisions of the

Third Mortgage. By a Notice dated the Znd July

1953 served on the Appellant by the Advocates of

the First Respondent the First Respondent required

the Appellant to remedy the breaches of covenant
aforesaid within five weeks from the date of

receipt thereof but the Appellant failed to

comply with the torms of the said notice. 10

13, The matters set forth in paragraph 12
hereof wore in the pleadings denied by the
Appellant but were subsequently admitted by
him in the course of the hecaring before
Mayers J.

14, On the 8th August 1955 the First
Roespondent started the present procoedings
against the Appollant in the Supreme Court of
Kenya at Mombasa by Plaint clalming repayment
of principal moneys and interest duc under the 20
Third Mortgage an Order for Salc of No,259
Noe260 and No,261 and the buildings thercon
and éonsequontial relicf. The Second and
Third Rcspondents wore joined as formal
Dofendants.

15, At thoe start of the hecaring of the
Action before Mayers J. on the 29th July 1954
Counscl for the Appcllant sought and was granted
lcave to amend his Defence by addlng a new
paragraph 12 in the following tcrms: 30

32, Without projudice to the above Defonce
the Defendant submits that at somc time
in Septembor 1953 a compromisec was
arrived at between the Plaintiff and
himsclf adjusting this suit fully,"

164 At the hoaring of thce Action the
submissions on behalf of thc Appocllant (it
boing accopted that on the 2nd July 1953 the
Appellant was in breach of the covcnants on his
part contained in the Third Mortgage and had 40
failod to comply with an appropriatc Notice
served thercunder) woro (1) that the parties had
aftor Action brought fully adjusted tho casc and
(2) that quoad No.259 when the Third Mortgage
was oxocuted the Appollant had no leaso of the
proporty.
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17. The circumstances in which it was alleged
that the suit had been fully adjusted between the
parties and the evidence thereon may be sumarised
as follows:

In the month of September 1953 the Appellant and
the First Respondent each initialled a document
headed "Terms of Settlement between Plaintiff and P.127-128
Defendant Noel" which in the Action was and is
hereinafter referred to as "Exhibit E", The said
terms contemplated the continuance of the Third
Mortgage with a variation in the rate of interest
payable, tho exccution by the Appellant of a Fourth
Mortgage which might be in favour of tho First
Respondent's wife, the collection of rents by the
First Rospondent, the addressing of letters to all
tonants so that "if rent not paid within a certain
time toerms to be agreed as to what will happen in
default" and other conscquential provisions,

The First Rospondont'!s ovidenco in chief was
that Exhibit E was initialled at the office of Mr, P.18(23-29)
CoA,Patel (the First Respondent'!s Attorney) after
discussions betwoeen the parties and that whon
Exhibit E was initialled he (the First Respondent)
took it that the clalm was settled. Pe18(38)

In re-oxamination the First Respondent's
ovidence was that the Appellant had not carried
out any term of settlement relating to the Pel4(5-11)
Mortgage in Exhibit E and the intentlon was that
there was to be mutual settlement if a suitable
settlemont had gonc through - "that was to bo donec
after tho Fourth Mortgage had beon executed".

The Appcellant!s ovidoenco was that upon Exhibit E
being initialled the casce was settled and tho Pe25(11=17)
sottloment was not conditional on the Fourth Mortgage
boing registered.

Mre CehAe Patel gave evidence in rcbuttal on behalfl
of the First Respondent that aftor Exhibit E was
initiallod there were scveral discussions at which
both partics brought in ncw tcrms, that the Appellant
wished tho amount of the proposed Fourth Mortgage to
be increased, that tho amount gradually increased from
50,000/~ to 67,000/- that thc case was to be
considercd settled on the oxecution and rocgistration
of thc Fourth Mortgage and that the Agrecmont broke
down on the question of sccuring regular payment of
ront for part of the mortgaged property known as
"The Blue Room'", In crogs-cxamination Mr, Patel said

e
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that the purpose of initialling Exhibit E was to
provide evidence of what the parties had decided
at that time and that the question of rent of
"The Blue Room" was to be decided later.

It was not disputed that a draft of a
Fourth Mortgage was prepared but not agreed and
that the amount inserted in the draft was
increased from 50,000/~ to 68,000/~ though the
Appellant'’s evidence was that he had not agreed
to the increase.

On the.9th September 1953 the Appellant
wrote letters to the Second and Third
Respondents respectively askling for consent to
his raising a Fourth Mortgage for 50,000/~ or
thereabouts and to the Registrar of tho Supreme
Court of Mombasa, By a lettcer dated 12th
Septomber 1955 the Sccond Respondent gave the
consent so roquestod upon certaln terms and
conditions therein set forth.

18, On tho 1llth November 1954 Mayers J,
delivercd a reserved judgmoent in favour of the
First Respondcnt. On the 15th Novomber 1954
the Learned Judge ordored accounts to be taken
and the amounts duc on the First Second and
Third Mortgages to be ccortificd and ordersed. a
sale of the mortgaged premises in dofault of
payment by the Appellant of the amounts found
duc from him within throe months aftcr the
delivery of tho accounts in Court with a
further order that a final decree would issue
against theo Appellant for tho amount if any by
which the sum realised upon a sale should fail
to dischargc the Appcllant's liability to the
First Respondoent in full,

19, The grounds upon which the Learned Judge
based hilis docislon may be summarised as follows:

(1) That upon tho truc construction of Section
59 of the Indian Transfor of Property Act
1882 the Leasc of No0,259 dated thoe 19th
November 1981 and the Third Mortgage took
c¢ffect upon the day of their registration.

(2) That until the regilstration of thc earliocr
Loeasc of No.259 dated tho lst March 1946
had bcen cancclled tho Appellant was
entitled to crcatc a Mortgage upon No,259

8.
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(3) That when upon registration of the Lease dated
the 19th November 1951 the Appellant acquired a
perfect title to No,259 that perfect title fed
the defective title created by him by the Third
Mortgage; (Whitehorn Brothers v. Davison /1911/
1 K.Bse 4633 Butterworth v. Kingsway Motors Ltd,
/19547 2 All E,R, 894).

(4) That Mr, Patel's evidence represented the real
nature of Exhibit E and that upon the evidence
Exhibit E was not intended by either party to
be a concluded settlement of the action.

(5) That as a matter of construction Exhibit E could
not be roegarded as a concluded agreement because
(in offect) some part of the subject matter of
the agreement was left undctermined and that
deficiency was not cured by the preparation of
the draft Fourth Mortgage.

20, On the 24th Novembor 1954 Notice of Appeal
to Her Majesty's Court of Appcal for Eastern Africa
against the docision of Mayors J. was served on
behalf of the Appellant.

21, On the R21lst January 1955 a Preliminary
Decree was made for the sale of the Mortgaged
Property if tho Appellant should not pay into Court
by the 15th March 1955 the amounts thereby certified
to be due on the First Sccond and Third Mortgages
with a Porsonal Decrec against the Appcllant for
the amount (if any) by which the net proceeds of
salc should be sufficient to discharge thc said
amounts together with subsequent interest and costs
of the Respondontse. On the 20th May 1955 a Final
Decroce for tho sale of the lMortgaged Property was
mados

224 The Appellant's appoal was heard bveforc
Worley P, and Briggs and Bacon JJd.A. on the 19th
and 20th March 1956 when the submissions on behalf
of the Appellant were:

(1) Submissions adumbrated in Ground 1 of the
Appollant's original Memorandum of Appcal
dated tho 22nd January 1955 and Grounds 3 and 4
of his Lotice of Additional Grounds of Appeal
dated the 7th Fcbruary 1955 that thorc was
undcr tho Third Mortgage no liability upon the
Appellant to repay any of the principal
moneys advancoed until the 30th June 1968 and
that accordingly no ordecr for salo should
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be madc before that date,

(2) That the First Respondent's Action had beon
settled in thc month of Septembor 1953.

23, On the 27th March 1956 thce Loarncd
Presidont dolivored a reserved judgmont with
which Briggs and Bacon JJ.A. concurred
dismissing the Appeal with costs and an Order
to that effect was made and issued on the 9th 10
April 1956.

24, On tho Appellant's first submission the
Loarned President aftor reciting Soction 67 of
tho Indian Transfer of Property Act 1832 as
applied to the Colony and Protectorate of Kenya
posed the quostion as follows: "Had the
mortgage moncy become payable at the date of the
institution of the suit and if so is thero
anything to the contrary in the contract which
disentitled the First Rospondent from obtaining 20
the order for sale?" He thon expressed the
opinion that having rocgard to Clausc (e¢) of the
Third Mortgage it was impossible to arguoc that
the principal money and intercst did not boccome
payablc by reason of tho Appellant's dcfault so
that the statute (in the abscnce of a contrary
provision) gave the First Respondent the right
to an order for salc and that therc was no
contrary provision becauso there was no
difficulty in readinzg togother the first 30
covenant to repay witn clauses (c¢) (f) and (h)
so as to give offect to the intontion
disclosed by the deed as a wholoc.

25, On the appellant's sccond submission
the Lecarned President after holding that in so
far as the Learnod Judgo's conclusion was
basoed on his estimate of thoe credibilit; of
witnesses the Court would be slow to interfere
with it and that nothing had bcoen saild on tho
Appcal which would warrant such interforence 40
further held that an oxamination of Exhibit E
showed that it was notintended to be a
concluded agrecment on the ground that the
quostion thorcby left unsettlod was "the real
rock on which tho ncgotiations foundered" and
that the settlemont of the suit was dopondent
on tho parties oxccuting the Fourth Mortgage
which was noveor donc.

10,
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26, On the 4th Iiarch 1957 the Court of Appeal for
Eastern Africa made an Order granting the Appellant!s
application for final leave to appeal to Her Majesty
in Council.

27. The Respondents will respectfully submit
that the First Respondent's right to enforce the
security created by the Third Mortgage depends
(having regard to the provisions of Section 67 of the
Indian Transfer of Property Act) solely upon the
construction of the Third HMortgage; that upon a
sound construction of the Third Mortgage there is no
inconsistency or repugnance between the initial
covenant to repay the principal moneys thereby
secured on the 30th June 1968 and (a) thc subseguent
provisions for thoe First Respondent to be at liberty
to domand repaymont of such principal moneys and
interest upon the Appellant making any of the
specifiod defaults and (b) the subsequent provision
for repayment of the principal moneys by instalmoents
and for redomption on repayment of prinecipal and
interest by the 30th Junc 1968. Upon the qucstion
of compromise the .lespondents will rospectfully
submit that upon the evidcnce givon at the trial and
upon the true construction of Exhibit E and the draft
Fourth Mortgago Exhibit E (whethor rogarded alone or
in conjunction with the draft Fourth Mortgagce) was
not intended to bc and was not a concluded or
binding agreoment. In so far as it may be open to
the Appellant to rely on the argument presgnted at the
trial of tho Action (but not in the Court of Appoal)
that thce Third Mortgage was not cffective to create
any mortgagc on 0,259 thc Rospondents will
respoctfully submit that thc argumcnt is not well
founded for thc reasons givon by the Learncd Trial
Judgoe

28e¢ Tho Respondonts will furthoer submit that thoe
reasoning and conclusions cof lMaycrs J. and of the
Court of Appcal woere correct,

29 Thc Respondents humbly submit that this Appoal

ought to bc dismissed and the Judgment and Ordcr of
the Court of Appoal of Eastern Africa affirmed for the
following among othor

REASONS

l. BECAUSE tho Third Mortgagc took cffoct upon
registration on the 20th Novcombor 1951 immedlately
aftor the Indonture of Leasce of No0.259 dated the

11,
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19th November 1951 was repistered and took
efl'ect.

BECAUSE on the 22th October 1951 when the Third
Mortgage was executed the Appellant had a
subsisting leasehold interest in No.259.

BECAUSE if the Third Mortgage was at the date

of its execution ineffective to creatc a valid
Mortgage of Ho.259 the title of the First

Respondent under the Third Mortgage in rclation

to Noe2h9 was perfected upon the cxecution and 10
registration of the Indenture of Lease of

1.04259 dated the 19th liovember 1951.

BECAUSE the Third Mortgagc created a valid
mortgage of Noe.<259 as well as of Wo.260 and
Noes261

BECAUSE on thc 2nd July 1953 the Appellant had

failod to conply with the coveonants and

conditions to be observod by him pursuant to

the Third MHortgage and mentioned in Clausec (e)
thereof and further failed so to comply within 20
five wocks aftor the scrvice upon him of a

proper notice pursuant to the said Clause (o).

BECAUSE boeforc the 8th August 1953 tho whole
of the principal moneys and intcrcst theon
unpald by tho Appcllant under thce Third
Mortgage had becomo payable to the First
Rospondent.

BECAUSE upon the said principal moncys and

intorcst becoming so payablc as aforesaid the

First Rospondent bocame entitloed to an order 30
that the proporty comprisoed in the Third

Mortgage be sold.

BECAUSE upon the true construction of the Third
Mortgagoe therc was not thercin containcd any
"contract to the contrary" within thc mcaning

of Soction 67 of the Indian Transfcer of Property
Act 1882 as applied to the Colony and
Protectoratc of Konyae.

BECAUSE tho Appellant and the First Rospondcent

novor agrcoed Lo settle or compromisc the First 40
Respondent!s claim to onforcc tho soccurity

crcatecd by the Third Mortgagoc.

12,
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BECAUSE Exhibit E (whether taken alone or in
conjunction with the draft Fourth Mortgage) did
not constitute a concluded or binding agreecment
for the scttlement or compromise of the First
Rospondent'!s said claim.

BECAUSE the Judgments of the Suprome Court of
Kenya at Mombasa and of tho Court oi Appecal of
Bastern Africa and thc Orders made by thoso
Courts respectively were corrcct and ought to
be afiirmed,

ARTHUR BAGNALL

Record



No.6 of 1957

IN THE PRIVY COUNCIL

O N APPEATL

FROM THE COURT OF APTEAL FOR
EASTERN AFRICA AT NAIROBI

I

BETWEEHN

MOHAMEDALI JAFFER KARACHIWALLA
¢ s 0 e Appollant

— and  ————

NOORALLY RATTANSHI RAJAN NANJI
and OTHERS ... Respondcnts

C A S BEB

—_— for

THE RESPONDENTS

WALTONS & CO,,
101, Leadcnhall Strect,

LONDOK, E.C.3,



