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RECORD OF PROCEEDINGS

No. 1.
PLAINT

IN HER MAJESTY'S SUPRHELE CCURT OF KENYA AT NAIROBI
CIVIL CASE No., 200 of 1953

GHELA MANEX SHAH )

PUNJA KACHRA ) Trading as
KASTURBHAT M.SIHAN) SHAH GHELA MANEK Plaintiffg
versus

MOHAMED HAJT ABLUULLL
LEUED HAJI ABDULLA Defendants

-

PLAINT,

1. The Plaintiffs are merchants trading in part-
nership in the Cily of Nairobi in the Colony of
Kenya under the flrm or style of <chah Ghela Manek
and their address for service 1s care of Hamilton,
Harrison & Mathews, Nairobi House, Nairobi in the
said Colony. The Defendants ars landowners and
reside and carry on business at Box 843, Mombaaga

riear market in the Protectorate of Kenya.

2. By a Memorandum  of  Agreement dated and

In the Supreme
Court of Kenya.
No. 1.

Plaint.

3lst January,
1953.



In the Supreme
Court of Kenya.
No. 1.

Plaint,
3lst January,

1953 -
continuead.

2

executed on the 6th Jday of December, 1231 (regils-
tered in the Crown Lands Reglstry at Nairobi in
Vol. N. 20 Folio 105/137) and made between  tho
Defendants and one KIRTSHI GHELABHAI, the Defen-
dants agreed with the sald Kotchl Ghelabhal fTor
the sale by them to him for the sum of Shs.125,000/-
of the Plot of land known as L,R.N0.209/502 situ-
ate at River Road, Nailrobi, in the Colony of Xenya
together with the building standing thereon which
was then rented by (1) Hiragar Motigar (2) Veljl
Ravjl Barber (3) Deva Naran Shoemaker, free from
encumbrances.

3. By the sald Agreement 1t was further provided
that on the signing thereof the Defendants should
be pald a deposit of Shs. 23,000/~ in respect of
the saigd sale and against the sald purchase price
of Shs. 125,000/- and that the balance of the pur-
chase money viz: the sum of Shs. 100.000/- should
be pald to the Defendants on the 3lst day of March
1952 on completion of the sale, The sald sum of
Shs. 25,000/~ was pald to the said Defendants on
the 6th day of December 19351 but for reasons which
will hereafter appear the sald balance of Shs.
100,000/~ has not yet been paid.

4, The sald Agreement was entered into and the
sald payment of Shs. 25,000/- made by the said
Khetshl Ghelabhal as the agont duly appointed for
that purpose by the Plalintiffs.

5. The sald letting to Velji Ravji Barber of por-

tion of the premises so agresd to be sold duly

terminated by surrender on the 16th day of February

1952, when vacant possession thereof was delivered
up to the said Defendants,

6. After the termination of tho said letting to
Veljli Ravji Barbor and the surrender of that por-
tion of the said premises comprised therein  and

prilor to the 31lst day of March 19252 the Defendants
without the lknowledge or authority of the Plaintiffs
or of the said Khetshl Chelabhai re-let the said
portion of such premises to a stranger (whose name
1s believed to be Doshi & Co.), which letting is
still subsisting with the result that the Defend-
ants wore unable on the sald 31lst day of March 1932
and have been unable at all times since to deliver
to the Plaintiffs the premises so agreed to be sold
wlth vacant possession of that portion thereof
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3,

which had been the subject of the letting to the
said Velji Ravji Barber.

7. After correcpondence between the parties and/
or their advisers, on the 16th day of January, 1953
the Plaintiffs, by their advocates, Messrs. Hamil-
ton, Harrison & Mathews, submitted to the Defend-
ante, by thelir Advocates, Messrs. 0'Brien Kelly and
Hassan, an engrossment in duplicate of an Indenture
of Asslignment prepared on behalf of the Plaintiffs
for erecubion by the Defendants in pursuance of the
said Agreament and by letter dated the 24th day of
Januayy, 1957 the sald Advocates for the Defendants
stated that the Defendants were qulte prepared to
execute the said Indenture of Assignment, but were
unable, by reason of the re-letting so made by
them, to glve and would not give to the Plaintiffs
vacant possession of that portion of the premises

formerly occupied by the said vVeljl Ravji Barber,

nor would they pay compensation to the Plaintlffs
in respect of their refusal or inability so to give
to the Piaintiffs vacant possession of such porilon
of the said premises. The Plaintiffs will refer
to the said Agreement for Sale and tc the saild
letters dated 16{h January, 1953 and 24th January
1953 when producead.

8. The Plaintiffs are and have at all material
times been ready and willing to complete the sald
purchase and pay %o the Defendants the balance of
the purchase prics so agreed to be pald upon the
Defendants executing in favour of the Plaintiffs a
proper Assigrment in the terms submitted to the
Defendants ag abrve-mentioned and deliverirg to the
Plaintiffs the rremises comprised in the gaid
Agreement with vasant possession of go much there-
of as had been so let to the sald Velji Ravjl Bar-
bor as above-mentioned and subject to the subsis-
ting leases or lettings of other portions of the
said premises to the sald Hiragar Motigar and Deva
Naran Shoemaker.

9. As a pesult of the saild unauthorised re-let-
ting of that porilon of the premises so agresd to
be sold which had bheen 1ot to the sald Velji Ravji
Barber the markei value of the said premises 8O

agreed to be sold thereupon became substantially

less than wag the market value thereof lmmedlately
prior to ihe making of such re-letting and the
precent market value of the sald premises if offored

In the Supreme
Court of Kenya.
No. 1.

Plaint.
31lst January,

1853 -
continued.
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No. 1.
Plaint.
3lst January,

1953 -
continued.

for sale subject to the said re-letting ls substan-~
tially less than the market value which would at-
tach thereto if the same were offered for sale freo
from such re-letting and wlth vacant possession of
the portion so let to the said Veljl Ravjl Barbdor.

10. By reason of such fajilure and refusal of the
Deferidants to deliver the premiscs so agreed to be
80ld to the Plaintiffs with vacant possession of
8o much thereof as was formerly lect to Velji Ravji
Barber as beforse-mentioned the Plaintiffs have
suffered loss and damage.

1ll. The sald Contract for Sale was made In the
Colony of Kenya and within the jurisdiction of this
Honourable Court.

WHEREFORE the Plaintiffs pray this Honourable
Court :-

(1) That the Defendants may be.ordered spe-
cifically to complete the said sale by
delivering to the Plaintiffy, contempor-
anesously with the executlon of the above-
mentioned Indenture of Assignment and on
payment to the Defendarnus by the Plain-
tiffs of the said sum of Shs. 100,000/-
the premises comprised in the sald Agree-
ment with vacant pogsession of so much
thereof as was so surrendered to the
Defendants by the said Velji Ravji Bar-
ber.

(1i) Alternatively:

(a) That the Plaintiffs be Jeclared
entitled to damagos for the
failure of the Defendants to
preserve as from the date of the
surrender to the Defendants by
the said Veljl Ravji Barber of
his tenancy therein that portion
of the sald premises so surren-
fered free from occupation or:
enjoyment by any other person
and for their consequent ina-
bllity or failure to deliver to
the Purchasers the premises so
agreed to be scld free from en-
cumbrances and with vacant pos-
sesgion of tho portion thereof
which had been surrendored to
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(b)

——

e

them by the sald Velji Ravji
Barbaer as above mentioned

That the amount of such damages
be determined by this Honourable
Court and that for such purposes
1T necessary an engquiry be had.

That the Defendants be ordered
and direcied that upon payment
to them by the Plaintiffs of the
sald sum of Shs.125,000/- the
agread purchase price of the
sa1d premisea, less by the sum
of Shs. 25,000/- being the amount
of the deposit so paid by or on
bshalf of the Plaintiffs and
2lgo less by the amount of dam-
agaes awarded as above, they the
Defendants do execute in favour
of the Plaintlffs the said In-
denture of Assignment and do
deliver to the Plaintiffs the
same together with the saild
premises gubject to such let-
tings as may be subsisting therein.

(i11) That the costs of this action be pald by

(1iv)

Filed by:

Hamilton, Harrlson & Mathews,
Advocates,

Nairobi House,

Nairobi.

Defendants to the Plaintiffs.

Or fcr such other relief as to this Court
ghall seem just

Dated il:e 31lst day of January, 1953.

Sgd. R. H. MATHIWS,

FOR HAMILTON, HARRISON & MATHEWS
Advocates for the Piaintiffs.

In the Supreme

Court of Kenya.
No. 1.

Plaint.

31st January,

193533 -
continued.



In the Supreme
Court of Kenya.
No. 2.

Dafence,
(undated).

6.

No. 2.
DEFEIICE

1. Bach and every allegation as set forth in the
Plaint 1s denised save as herein specifically ad-
mltted.

2. The Defendants admit paragraph 1 of the Plaint
and add that their address for service for the
purpose of this sult is care of Nessrs. Q'Brien

Kelly & Hassan, Advocates, Fort Jesus Road, Mombasa.

3. The Defendants do not deny paragraphs 2 and 3
of the Plaint in so far as same are consistent with
the Agreement of Sale ag beatween the Defendants of
the one part and Khetshil CGhelabhai of the other
part, which Agreement was executed on the 6th day
of December, 1931. A copy of the said Agreement

1s attached hereto and marked 'A',

4. The Defendants admit paragraph 4 of the Plaint
save that they are strangers to the alleged agency
as between Khetshl Ghelabhal and the Plaintiffs,

5. The Defendants admit paragraph 5 of the Plaint.

6. The Defendants do not deny paragraph 6 of the
Plaint but maintain that they wore legally entitled
and justified in re-letting the portion of the
premises referred to therein as alleged therein.

7. The Defendants admit paragraph 7 of the Plaint.

8. As regards paragraph 8 of the Plaint, the De-
fendants deny that the Plaintiffs were ready and
willing to complete the purchase In accordance with
the agreement of sale of the 6th December, 10951.
They further deny that they ever contracted either
oxpressly or impliedly to give to the Plaintiffs
vacant possegsion of that part of the premises
formerly occupled by Velji Ravji Barber.

9. As regards paragraph 9 of the Plaint, the De-
fendants deny that the market value of the premises
in question has been reduced by the inability of
the Defendants to give to the Plaintiffs vacant
possession of that part of the premisgses formerly
occupled by Velji Ravjil Barber.

10. The Defendants deny paragraph 10 of the Plaint
and admit paragraph 11 of the Plalnt,
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11. The Defendants malntain that they were at all
times ready and willing to perform their part of
the contract of ¢ale of the 6th Decewber 1951 and
that they were at all times ready and willing to
execute in favour of the Plaintirffs a Deed of As-
signment Jn accordance with the terms thereof,
They rfurther maintain that the Plaintiffs have
never been roeady and willing to perform thelr part
of thoe said contract and that they (the Plaintiffs)
have, in fact, ropudiated the game.

12, The Defendants deny thet the Plaintiffs have
got any cause of aclion against them or that they
(the Plaintiffs) are entitled to any of the reliers
claimed.

WHEREFORAE the Defandants pray that this suit
be dismigsed with costs.

Sd. J. O'Brien Kelly,
O'BRIZN KELLY & HASSAN,
Sd. X, I. Joshi,
K.I. JOSHI,
Advocates for the Defendants.
iled by:
Messrs. G'Brien Lully & Hassan,
Advocates,
Mombasga.,

No. 3.
ANNEXTRE "A" 0 TIHZ DRFENCE

NIMORANDUM OF AGREEMENT OF SALE OF THE UNDER-
MENTIONED PROPERTY BETWHEN THE PARTIES HERE-
UNDER MENTIOGNED UPON THRMS SPECIFIED BELOW.

!

1. NAME OF THE VENDORS: -
MOEAMED HAJI ABDULLA and (2) AHMED FAJI ABDULLA.

2. NAME OF THE PURCHASER: -
KYETSHI GHELABHAT.

3. DESCRIPTION OF PROPZRTY: -

Plot known as L.R. No.209/502 situate af River
Road, Nairobl, together with the building standing
thereon which is rented by (1) Hiragar Motigar (2)
Valjl Ravjl Barber (3) Dova Naran, Shoemaker. Free
Tron encumbranced.

In tho Suprema
Court of Kenya.
No. 2.

Defence -
continued.

(undated).

No. 3.

tnnexure "A"
to the Defence.

6th December,
1951.



In the Supreme
Court of Kenya.

No, 3.
Annexure "AM
to the Derfence.

6th December,
1951 -
continued.

4. PURCHASE PRICE

Shgs.125,000/- (Shillings One hundred and twenty
five thousand only).

5. DEPOSIT AGAINST PURCHASE PRICE MADE ON THR
SIGNING EBRROF :-
Shs.25,000/- (Shillings Twenly five thousand only)

6. BALANCE OF PURCHASE PRICE :-~

Shs.100,000/~- (Shillings One hundred thousand only)
to be paid on or before the 31zt of March, 1932
against execution of a proper cinveyance by the
Vendors in favour of the Purchaser, his Nominee or
Nominees,

7. CONVEYANCE :-

To be prepared by an Advocate named by the Purchaser,
their Nominee or Nominees. C(osiy of such Advocate,

Stamping and registering the Conveyance to be borne

by the Purchaser.

8. DBROKER'S COMMISSION :-

Shgs. 2,000/- (Shillings Two thousand only) to be
paid by the Vendors to Mr. Virchand Karamshi Shah.

9. FORFEITURE OF DEPOSIT :-~

The aforesaid deposit to be forf.ulted only if the
Purchaser fails to pay the balance of the purchase
price against the execution of a proper Conveyance
as aforesaid.

10. RENT AND RATES :-~

The Purchaser is entitled to one fifth of the net
rent from the datse hereof to the date of execution
of a proper Conveyance. The Ven-ors are liable to
pay Munlicipal Rates and Ground Rent only up to the
date of execution of proper Conveyance.

Dated at Mombasa this 6th day of December, 1951.
SIGNED BY THE VENDORS )

in the presence of :- ) (Sgd.) Mohamed H. Abdulla
(Sgd.) K.I. Joshi, ) '
Advocate ) (Sgd.) Ahmed H. Abdulla.
Mombasa.. )

SIGNED BY THE PURCHLSER)

in the presence of :-) (Sgd.) Khetshi Chelabhai.
(Sgd.) K.I. Joshi, )

Advocate, )

Mombasa., ) Sh. 1/- Stamp

6th Decembor, 1951.
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No. 4. In the Supreme
Court of Kenya.
REPLY
1. Save and except for (a) the admissions made No, 4.

by the Defendania in their Defence filed herein

and () the Statements in the Plaint. filed herein Reply.

which are stated as not being denled as set forth

in the Defoence filed herein, the Plaintiffs joln 28th February,
issue with the Derfendants upon thelr Defence. 1953,

2. As to paragravhs 8 and 11 of tho said Defence
the Plaintiffs furihor plead that by reason of the
eavants as set ouu in paragraphs 5 and 6 ol the
Plaint, the obligzatlon upon the Defendants under
and by virtue of the lemorandum of Agreement dated
tho 6th day of Docember, 1951, roferred to in para-
graph 1 of the sald Plaint, was to doliver up o
the Plaintiffs on the 31lst day of March, 1952, the
premises comprised in such Memorandum of Agrsement
with vacant possagsion of so much thoreof as had
on the 16th day of Pebruary, 1952, besn surrendered
by Velji Ravji Barber, the tenant thereof, to the
Defendants as set out in parasraph 5 of the said
Plaint.

WHRREFORE the Plaintiffs pray this Honourable
Court for judgment as prayed in the Plaint filed
herein.

VDATED this 28th day of PFebruary, 1053.
For HAMILTON, HARRISON & MATHEWS.
S5¢d. J.F,H, HAMILTON,

Advocates Tor the Plaintiffs.

Filed by:

Hamilton, Harrison &
Mathews,

Advocates,

Nairobl House,
NATROBI.




In the Supreme
Court of Kenya.,
No. 5.

Judgment .

18th Pebruary,
1954,

10.

No. 5.
JUDGMENT

On the 6th December, 1951, the parties entered
into an agreement of sale (Exhibit A) of property
described in Clause 3 thereof under the heading
"Description o° Property" as fcilows :-

"Plot known as IL.R.N0.209/502 situate at River
Road, Nairobi, together with the buildings
standing thereon which is rented by (1) Hi-
ragar Motigar (2) Veljl Ravji Barber (3) Deva
Naran, Shoemaker"

The purchase price was fixed at Shs.125,000/-. A
deposit of Shs.25,000/- was paid and the balance
became payable "on or before the 3lst of March,
1952, against execution of a proper conveyance by
the Vendors in favour of the purchaser, his nominee
or nomirees" (Clause 6); the conveyance to be pre-
pared by the Purchaser (Clause 7). It was further
agreed by Clause 10 headed "Rent and Rates" as
follows :-

"rhe Purchager is entitled o ono fifth of the
net rent from the date hercof to the date of
exoecution of a proper conveyance ......"

There is no suggestion that the Plaintiffs accepted
any part of the rent paid in respect of the new
letting to which I am about to refer.

The agreed facts are that on the 16th February,
1952, and prior to the execution of any conveyance,
the tenant Velji Ravji mentioned in the agreement
surrendered the tenancy of that part of the premi-
ses - the centre shop - let to him and vacated the
premises. On the same day and without any notice
to the Plaintlff purchasers, the defendants re-let
the vacated part of the property to Doshi & Company
at the same rent of Shs.178/- a month. The new
tenant went into possession and remains ln occupa-
tion to this day.

The agreed lssues are: (1) On the facts as so
agreed were the Defendants entitled in law to re-
let the premises referred to without the authority
of the Plaintiffs? (2) If not, have the Plain-
tiffs suffered damage and 1f so what damage?
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The Plalntiffs claim damages and have aban- In the Supreme
doned the claim for specifilec performanco. They Court of Kenya.
called one witnevs ag an expert valusr to prove
that the fact of the tenancy belng determined, so
leaving part of the premises vacant, would enhance No. 5.
1ts value by an amount of at least Shs. 18,000/-.

They s9ek to bo recouped in damages in this sum. Judgment.
The Defandants called no witness.
18th Iebruary,

Now there is nothing 1n the agreement of sale 1954 -
itself putting in terms tho Vendors under the obli- continued.
gation not to do anything in the way of reletting,
should a tenancy be surrendored, without obftaining
the authority of the Purchasers. Tho Plaintiffs?
case 1g that the position arising at law rendered
the Defendants beound, in the cilrcumstances of part
of the property becoming vacant, to hold their
hands and refrain from creating a fresh teonancy
unless they had obtained the express authorisation
of the Plaintiffs so to do. The argument for the
Plaintiffs has boen founded in reliance upon the
affect of 5.35 (6) (e) of the Indlan Transfer of
Property Act which reads :-

"55. In the absonce of a contract to the con-
trary, the Luyer and the seller of immoveable
property respectively aro subject to the lla-
bilities, and have the rights, mentioned in
the rules noxt following, or such of them as
are applicable to the property sold.

(1) The seller is bound:-

(e) between the date of the contrac* of sale
and the delivery of the property, to take as
much care of the property and all documents
of title relating therseto which are in his
posgession, as an owner of ordinary prudence
would take of such property and documents'.

It is said that this section operates to put the
Defendants in the position of trustees and that
upon a circumstance arising, namely, the surrender
of a tenancy, increasing the value of the property,
the Defendants should not have re-let except upon
notice to and in pursuance of the wishes of the
Plaintiffs. In taking the opposite course the
Defendants have committed a breach of trust and the
Plaintiffs are entitled to compensation being the
ostimate of the dirfference between the market "re-
gale value" of the property with the previously



In the Supreme
Court of Kenya.
No. 5.

Judgment.
18th PFebruary,

1954 -
continused.

12.

tenanted portion (the central shop) vacant and the
re-sale value with a tenant in occupation of this
same portion - & figure which is put on the evi-
dence at Shs.18,000/-. In support of the submission
reference has also been made to Section 53(6) (2)
of the Act which reads :-

"The buyer 1s entitled where tho ownership of
the property has passed to him, to the bene-
fit of any improvement in, or increase in
value or, the property and to the rents and
profits thereof",

For the Defendants 1t is contended that even if
they became trustees, so far from failing in a
duty towards the Plaintiffs they took the only
reasonable and necessary course in promptly re-
letting at the same rent. Under the contract tho
Plaintiffs were entitled to a share of the rents
and loss of part of such share was prevented by
taking & new tonant; under the law the Defendants
woere entitled to the balance and larger portion of
the rents until ownership passed by transfoer.
There is section 54 of the Act under which a con-
tract for sale "does notf of itselfl craate any
interest in or charge on" the groperty, and section
55(4) (a) which provides that "The seller is en-
titled to the rents and profits of the property
ti11 the ownership thereof passes to the buyer".
The rents and profits are the fund out of which the
Vendor performs the duties of maintenance (Mulla
on Indian Transfer of Property Act 3rd Edition,
page 325).

It 1s necessary to ascertain what was the
position at law of the Defendanis upon the contract
of sale being made. It is clear that wunder the
Indian Act the contract does not operate to ftrans-
fer any estate and so there is no parting with the
equitable estate as in English law (Mulla op. cit,
page 327). But it is also clear that by virtue
cf section 55 (1) (e) such a contract:- "imposes
upon the seller a personal obligation in the nature
of a trust, and though he is stiil the owner, this
sub-section lmposes upon him the same duties as
are imposed upon a trustee by Section 15 of the
Trusts Act. The English law imposes the samo
liability....." (Mulla pages 315-6). He is bound
to deal with the property "as carefully as a man
of ordinary prudence would deal with such property
as if it were his own" (soction 15 Indian Trusts
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Act, 1882), In the commentarieson the Transfer
of Propserty Act, 1882, by Shephard and Brown, 7th
Edition at page 200 it is stated:- "Although the
Purchaser dces nob Trom the date of the contract
ecquire any lInterest in the properbty or agsume the
whole risk, he 1ls entitled to have the game care
takon of the proporty by the Vendor here as under
Gnglish lawv and this obllgation of the Vendor lasts
until the proporiy 1ls delivered to the buyer".
Gour cn the Act (vol.I, 4th Hditlon, p.633) deals
wilth Section 55 (1) (o) more fully and says that
"the Vondor must take tho samo care of the property
as a Erustae would of the proporty of a cestui gue
trust’.

I am told that there is no declded case on all
fours with the peculiar circumstances of the in-
stant matter. I note that in Gour (1ib. p.633) it
is gaid that where "the propérty sold be a house
in the possession of tenants, the Purchaser is en-
titled to damages in tho nature of componsation for
loss of a tenant (due to the wilful act or at least
negligonce of the Vendor) the moeasure of which
would be the ront lost". In the present times of
shortage of premises and, no doubt, rent rostric-
tion, the loss o a tenant allowing transfer of
vacant possession would apparently, on the uncon-
troverted evidence of the Plaintlffs! witness,
which I have no reason to decline to accept, in-
croase the value of such premises. What the Plain-
tiffs are saying in effect is:- "Had we been in-
formed by the Defendants of the surrender of the
tenancy, as they were bound to do as trustees, we
could have required them against a promise to make
up the four-fifths rental payment to date of trans-
fer, not to re-jet; and we could have taken steps
toward completion thus acqulring a property that
had become subject through partial vacancy to an
"aceretion" and an increase in value (see Gour ib.
page 692). We were ontitled to the benefit of
the "windfall" (Dart Vendors and Purchasers Vol.I,
7th Bdition, 290) and have in breach of trust been
deprlved of it through this ve-letting behind our
backs",

The learned advocate for the Plaintiffs has
been at pains to show that the duties and liabilli-
ties of a Vendor as Trustee under the Indian Act
corraspond with those of the Vendor under English
law, I am thon referred to the followlng passage
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from Williams on Vendor and Purchaser Vol. I 2nd
Edition, page 514 as being conclusive in favour of
the Plaintiffs :-

"If any tenancy of lands usually let determine
during the interval In gquestion, the Vendor
ought to notify the vacancy so occurring to

the Purchaser, and unless the Purchaser should

express a wish that the lands should remain

unlet and promise to indemnify the Vendor

agailnst loss on this account in case of the
purchase going off, the Vendor ought to take
steps to re-lot the lands. And the Vendor

should do thils whether the tenancy explred by
effluxion of time or by reason of a notice to
quit served by the Vendor at the Purchaser's
request".

The authority referred to by the learned author is
Egmont v. Smith 6 Ch. D. 469, which is also men-
Tioned by Gour in the work cited at page 653. I
have consulted the report of that case in which
Jessel M.R. sald that what he had to consider was
"the position in law of a Vendor who, having sold
estates subject to yearly tenancies which he 1is
not compellable to determine, ai the request and
for the convenience of the Purchaser gives notice
to the Tenants to leave'. I quote the words of
the learned Master of the Rolls revealing the con-
clusion he arrived at :-

"I think it is his (the Vendor's) duty, as he
hag given the notices at the request of the
Purchaser, which he was nol compelled to 4o,
at least before re-letting the farms, to con-
sult the Purchaser to know if he wishes them
re-let, and he should give him notice that he
intends to re-let them. That it is his duty
and obligation to re-let them I have no doubt
whatever'.

The judgment goes on to point out that wunder the
general law a trustee who allowed the property to
remain unlet would not be performing his duty and
if he did so neglect voluntarily and knowingly

would expose himself to a serious liability to the
cegstui que trust who loses his rent and who is en-
tItIsed to have the lands kept in a proper state of
cultivation. "That", said the learned judge (page
476), "I have no doubt is the general law. Whether
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the vacancy happon in the ordinary course of Jde- In the Supreme
termining the tenancy either by the Landlord o Court of Kenya.
the Teneant, or whsther the vacancy happen because
the Landlord gave the notice at the request of the

Purchaser, appears to me as regards the subsequent No. 5.
liability wholly immaterial"., I quote the passage
Imme diately Tollowing : - Judgment.

"I think it is tho proper course that the Ven- 18th February,
gor should gzive notice of the impending wva- 1954 -

cancy to the Purchaser, and ask him what hse continued.
wishes to be done; because if the Purchaser

says I am wiiling to run the risk of the farms

being unlet, and I will guarantee you against

any loss that will arise to you in case the

Purchase goes off, it might be a proper thing

to allow them to remain unlet".

In this case under referonce the Vendors had given
notice of intention to re-let which was lgnored.
The Purchaser sued for damage caused to him by
reason of the tenancies newly created (he had sold
to sub-purchasers who threatened proceedings for
non-delivery of possession to them). Joessel M.R.
found the clalm baseless saying (page 477) :-

"I cannct see how the Vendors could, under the
circumstances, agsume otherwise than an assent
on the part of the Purchaser to their re-let-
ting, even supposing they had not been re-
guired by law to re-let; and I should have
held that they were exonorated by the corres-
pondence from any liablility for the re-letting,
even 1f my cpinion ag to the legal position
of thﬁ parties had been different from what
it is".

Accordingly 1t seems evident that in law there is

a duty upon a Vendor as trustee to give notice to
the Purchaser of hils intention to re-let where a
tenancy determines, whether thls event occur through
surrender by the Tenant or otherwise, and to ascer-
tain what the Purcheger wishes to be done, Deaspitoe
the obligation to re-let under the general law, 1t
seems that the Purchasors in the instant case should
have been given by notice the opportunity of saying
"we will forego the one-fifth share of wvent to
which we are entitled in respect of this central
shop, and we will indemmify or soettle with you as
regards the balance of the rental amount to which
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you are entltled up to the time of completion".
The failure of the Defendants to perform this duty
amounts in my oplnion to a breach of trust and the
Plaintiffs are entitled to damages by way of com-
pensation, As T have said, there is no suggestion
that at any time the Plaintiffs accepted the one-
fifth share of the rent in respect of the re-
letting. In agsessing the damuges I have only
the evidence of Mr. S. Thakore %o go upon. I am
satisfled that he is sufficlontly oxperienced to 10
render an opinion as an expert in the valuation of
property and I have no reason to think that he is
not an honest witness. His evidence stands un-
contradicted and I have already intimated that I
accept it., I assess the Jamages at Shs. 18,000/-
and in view of the relinquishing of the claim for
performance and the nature of the prayer in the
plaint as it gstands I will hear the parties as to
the form in which judgmont should be entered.

Pagot J. Bourke, 20
PUISNE JUDGE.
18th PFebruary, 1934.

Judgment is entered for Plaintiffs against Defend-
ants in sum of Shs. 18,000/- as damages with costs.

Paget J. Bourks,
18.2.54.

I certify that this is a trus copy
of the original.

(5gd.) ?

Registrar, 30
Supreme Court, Nairobil.
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No. 6,
MEVMORANDUM OF APPEAL

IN HIER MAJESTY'S COURT OF APPEAL
"OR ZASTERN AFRICA.

CIVIL APFRAL NO.34 of 1954

(Frum original Civil Sult No. 200 of 1953 of
Hor Mt jesty'?s Suzreme Court of Kenya at Nairobi).

NCHAMED FAJI ABDULLA, and
AHINED BAJI ABDULlA Appellants
(0riginal Defendants)

vorsus

GHALA MANEK SHAM, PUNJA KACHRA,

KASTURBHAT M. SHAH, trading as

"SHAH GHELA MANEXK" ~ Respondents
(Original Plaintirffg)

MEMORLLIDUN OF APPRLL

The Appellanis (Defendants) above-named appeal
from the judgmeny of ¥Fer Majesty's Supreme Court
of Kenya at Nairobi in its Civil Sult No. 200 of
1653 dated the 18th day of February, 1954 (a cer-
tiflad copy whereof accompanies this Memorandum of
Appeal), on the following among other grounds :-

1. The learned Judge omitted to frame and record
all the issues which arose on the pleadings, and/or
on which the rigni decision of the case depended;
and he erred in balileving, as he appears to have
done, that only the lssues recorded by him were
the issues between the parties or that thoe correct
decision in the sult depended only on the gaid
lssues.

2. The learned Judge falled to appreciate that
the Plaintiff's suit against the Defendants was
one for specific performance plus compensation and
that abandonment by the Plaintiffs of their claim
for specific performance necesgarlly entailed dis-
misgal of their suilt and disentitled them to any
relief; and the learned Judge further erred in that
he omltted to take this abandonment into conglder-
ation even on the questions of the measure of com-
pensation and the costs of the suit.
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3. The learned Judge erred in holding that the
Defendants, as Vendors, were, in law, trustees for
the Purchagers or that there was a duty cast upon
them by law to give notlece to the Plaintiffs before
re-letting the shop, tenancy of which was surren-
dered to the Defendants before completion of the
sale by conveyance. In thls raespect the learnsd
Judge erred in acting upon the opinions expressed
by writers of the various commentaries on the In-
dian Transfer of Property Act that under the said 10
Act the Vendor of lmmoveable property became a
Trustee thereof for the Purchaser even though no
interest therein passed to the Purchaser before
completion, and that his duties and obligations in
this respect were the same as those of a Trustee
in BEnglish law; and as to the reference to the In-
dian Trusts Act, the learned Judge failed to app-
rociate that the sald Act was not one of the Indian
Acts applied in the Colony of Kenya.

4, 1In any event, having found or held that even 20
under English law (where the Purchaser under a con-
tract of sale of land acquired an equitable owner-

ship in the property and the Vendor became & trus-

tee for him) "the general law was that a Trustee

who allowed the property to remiin unlet would not

be performing his duty and if he did so neglect
voluntarily and knowingly would expose himself to

8 seorious liability to the cestul que trust who

loses his rent", etc., the learned Judge ought to

have held that the Defondants were not 1liable +to 30
pay any compensation or "damages" to tho Plaintiffs

and he ought not to have allowed his judgment to

be influenced by considerations of facts and cir-

cums tances which were neither in evidence before

him nor admitted by the Defendants.

5. If the Plaintiffs were entitled to claim any
compensation at all from the Defendants, on any
lawful ground, the learned Judge erred in awarding

them "damages" on the footing of what the property
would have been worth to them in possession with 40
physical occupation of the shop referred to in the
Plaint; as, in doing so, the learned Judge (apart

from failing to notice as stated in paragraph =2
hereinabove, that the Plaintiffs no longer required

the property to be conveyed to them), in effect,
construed the contract sued on as 1f it contained

an express stipulation on the part of the Defend-

ants to give the Plaintiffs vacant possession or
physical occupation of a part of the property dos-
cribed in tho said contract. 50
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6, The learned Judge's estimate of "damages" was
not supported by the ovidence before him and it is
bagod on an erroneous and imperfect view he took
of the said evidence as a whole. '

he Appsllants, therefore, pray :-

(1) ‘that this appeal be allowed and the judg-
ment appoaled from bo set aside;

that the Plaintiffg! suit No.200 of 1933
in Her Majesty's Supreme Court of Kenya
at Nairohli be dismissed; and

that the Appellants be allowed the costs
of this appeal and the costs of the said
original suit.

Mombasa, dated the 13th day of May, 1954.

(i1)

(1)

(Sgd.) Narshidag M. Budhdeo.
ADVOCATHE FOR THE APPELLANTS.
Filed on 17th May, 1934.

(Sgd.) M. D. Desai,
Filed by :- AR,
(Sgd.) Narshidas M. Budhdeo.

Advocate for the Appellants.

No. 7.

NOTICE OF IOTION MOR REVIZW OF THE JUDSMENT
0 THE SUPREMH COURT.

IN HER MAJE3STY'S SUPRINME COURT OF KENVA AT NATROBT
CIVII, CASHE 1T10. 200 of 1953

Ghela Manek Shah )
Punja Kachra )

Trading as

Kasturbhai M, Shah) Shah Ghela Manek Plaintiffs
versus

Mohamed Haji Abdulla)

Ahmed Haji Abdullia ) Defendants

NOTICE OF NOTION
(Order XLIV Rule 1(2))

LET ALL PARTIES concerned attend the . Judge in
Court on Iriday the 1l4th day of January, 1955, at
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10.30 o'clock in the forenoon on the hearing on-an
application on the rart of the above-named Plain-
tiffs for an order that the judgment herein de-
livered by the Honourable Mr. Justlce Bourks on
the 18th day of February, 19534 whereby  judgmoent
was entered for the saild Plaintiffs against the
Defendants herein in the sum of Shs. 18,000/- as
damages, with costs be reviewod and that in liou
of such judgment there ghall be entered judgment
for the Plaintiffs against the Dei»ndants to tho

effect following, that 1s to say, that the Defend-
ants be directed, upon payment {0 thom ' by the
Plaintiffs of the sum of Shs. 123 ,G00/- being tho
agreed purchase price of the premises consisting
of plot known as L.R. No. 209/502 situate at River
Road Nairobl with the bulldings standing thereon
referred to in tho Plaint less thoe sum of Shs.
25,000/~ doposit paid by the Plaintiffs and 1less
also by the sum of Shs. 18,000/~ damages awarded
to the Plaintiffs herein and less also by the costs
of the Plaintiffs heorein when taxed, to oexecubto in
favour of the Pialntiffs the Indenture of Asslgn-
ment of the said promises already prepared on “be-
half of the Plaintiffs and submitted to the Defen-
dants and to deliver the game when executed to
Mesgrs. Hamilton, Harrison & Matuews, the Plain-
tifrst! advocates herein and to hand over to the
Plaintiffs possession of the said premlses subject
to and with the benefit of such lettings as may
be subsisting therein; and that the costs of this
application be provided for:

WHICH application will be grounded on the af-
fidavit of Gerald Harris, Advocate, dated the sev-
enth day of December, 1954 and £1164 herein, the
nature of the case and the reasonsg to be offered.

DATED at Nalrobi thls 15th day of December,
1954.
(Sgd') W'S.Ot DaVies,

DY. REGISTRAR
SUPREME COURT OF KENYA.

This summons was taken out by :-
(Sgd.) Gerald Harris.

HAMILTON, HARRISON & MATHEWS,
Advocates for the Plaintiffs,
Nairobi House,

NATIROBI.
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Copy to be servaed upon :-

(1) Narshidas M. Budhdeo,
P.0, Box 719,
Albert Duilding,
Treasury Squara,
Fort Jegus Road,
MOMBASA,

(Advocate for the above-
namaed Defendants)

(2) 6'Brien Kolly, Hassan & Miller,
Avmgtrong Heouse,
Delamere Avenue,
NAIRCEI.

(Former Advocates for the
above-named Defendants).

No. 8.
ORDER ON THE APPLICATION I'OR REVIEW OF JUDGMENT.

O RDER

e o -

This is an application by way of notice of
motion for the roview of a judgment under Order 44
Rule 1 (2). The judgment was passed by this Court
on the 18th February, 1954, in a sult between the
partises, the present applicants being Plaintiffs
in the action. In May, 1954, an appeal was lcdged
against the judgment by the present Respondents.
On the 17th June, 1954, the record was settled by
the Registrar of the Court of Appeal and in pur-
suance of an order for security for costs the
amount fixed wasg daposited on the 30th Juno. As
further appears Trom the affidavit of MR. BUDHDEO,
being the advocatc for the present Respondents and
who entered the appeal on their behalf, he corros-
ponded with Mossrs, Hamilton, Harrison & Mathews,
the advocates for thoe applicants, who appeared for
them throughout, engulring if it would be conveni-
ent for them to have tho appeal listed for hearing
during the sessions commoencing at Mombasa on the
ord August, 1954.
no member of their firm would be at Mombasa far the
sald segsion of ths Court of Appeal. The Appeal
wag eventually fixed for hearing on 1l2th January,
1955, a notice to that effect dated 17th December
having been issued to the parties. On the 16%h
December, 1954, the notlice of motion for review
was filed in this Court and service wag effected

He received a reply sayving that
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on MR. BUDHDEQ on 20th December. That was the
first the Respondents learnt of any intention +{o
seek a review. Ten months had been allowed to
elapse from the time of delivery of the judgment
until the date the application for rovisw was
lodged. The hearing of the Appeal was postponed
pending the determination of this application.

It 1s necessary for an understanding of the
matter to give a brief account of the nature of
the action in which the applicants obtainaed the
judgment they now seek to review. The parties had
entered into an agreoment of gale of a plot with
the buildings standing thereon. The applicants
wore the Purchasers and the Respondents the Vendors.
The purchase price was Shs. 125,000/-. A deposit
of Shs. 25,000/- was paid and tle balance becaume
payable on or before a fixed date against the oxe-
cution of a Conveyance by the Vondors. There ware
three tenants of tho premises, each being in pos-
session of a portion. Prior to the execution of
any conveyance one of the tenants named VELTI RAVJII
BARBER surrendered the tenancy of that part of the
premises let to him and vacated. On the same day
that vacant possesslon was so given the Respondents
ro-~let this portion of the prope-ty to a new tenant
wilthout any noticé to the Applicants.

The Applicants sued and prayed for tho follow-
ing relief:-

(1) "That the Defondants may be ordered speci-
fically to complete the sald sale by de-
livering to the Plaintiffs, contemporane-
ously with the executiun of the above-
mentioned Indenture of Assignment and on
payment to the Defendants by the Plain-
tiffs of the said sum of Shs. 100,000/-
the premises comprised in the sald Agree-
ment with vacant possession of so much
thersof as was so gurrendered to the De-
fendants by the said Velji Ravji Barber.

(1) "Alternatively: (a) That the Plaintiffs
be declarsd entitled to damages for the
failure of the Defendants to preserve as
from the Jate of the surrender to the
Defendants by the said Velji Ravjli Barber
of his tenancy therein that portion of
the said premises so surrendered free
from occupation or enjoyment by any other
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person and for their consedquent inability
or fallure to &deliver to the Purchasers
the premises so agreed to be 3go0ld free
from encumbrances and with vacant posses-
sion of the portlon thereof which had
been surrendered to them by +the said
Velji Ravji Barber as above-mentioned.

(b) "Th=t the amount of such damages be
deterr’ned by this Honourable Court and
that for sveh purposes 1f necegsary an
enquiry be had.

(e) "That the Defendants be ordered and
directed that upon payment to them by
the Piaintiffs of the said sum of Shs.
125,000/~ the agreed purchase price of
the said premises, lesg by the sum of
Shs. 25,000/~ being the amount of the
deposit so pald by or on behalf of the
Plaintiffs and also less by the amount
of damages awarded as above, they the
Defendants do execute in favour of the
Plaintiffs the sald Indenture of Assign-
ment a=d do deliver to the Plaintiffs
the sa.s together with the said proemises
subject to such lettings as may be sub-
sisting therein".

At the trial of the action MR. HARRAGIN ap-
peared for the Plaintiffs (present applicants) and
MR. C'BRIEN KBLLY for the Defendants (present re-
spondents) .

The agreed issues wera: 1. In view of the
agreed facts were Dofendants entitled in- law to
re-let the premises referred to without authority
of Plaintiffs? 2. If not, have Plaintilffs
suffered damage, and if go what dumage?

The Plaintiffs called ovidence on the issue
of damages, no evidence boing led for the Defend-
ants .

In opening his address on the legal questions
involved, MR. HARRAGIN stated (I quote from my
notes on record, which have boen referred o on
this application):-

"No notice or authority for re-letting sought
from us. We were entitled to the benefit of
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the gurrender, (we were) denied 1t, thereofore,

entitled to darm ges. What damages? We asked
speclific performance but this impossible.
Only relief damages".

Judgmont woas glven on a later date when MR.
HARRIS (who appears for the Appllcants) appeared
For the Plaintiffs and MR. O'BRIEN KBLLY for the
Defendants. Having regard to what had been stated
by MR. HARRAGIN I sald in my judgment - "the Plain-
tiffs claim damages and have abandoned the claim
for specific performance". I concluded the judg-
ment as follows :- "I assess the  Jamages atb
Shs. 18,000/~ and in view of the relinquishing of
the claim for performance and the naturs of tho
prayer as it stands, I will hear the parties as to
the form in which judgment shou’d be eontersed".

My recollection of what then occurred is very
clear and is borne out by my notes taken at the
time and by what MR. HARRIS has stated on this ap-
plication, which appears from my notes. MR,HARRIS
said, in response to the enquiry as to entry of
judgment: "There should be judgment Tfor Plaintiffs
for damages in sum assessed - Sh=. 18,000/- - and
costs". ~ MR.O'BRIEN KBLLY rose ~nd sald: "I agroe".
Thereupon I entered judgment accordingly and, fol-
lowing my practice, (Mr.Harris recollects that this
was done), read out what I had written, namely,
"Judgment is entered for Plaintirffs against Defen-
dants in sum of Shs. 18,000/- as damages with
costs"., No objection was taken to that form of
judegment entered at request and by consent of the
advocates for the partiss. My ‘mpression was
that any differences concerned with the execution
of the Conveyance had been smoothed out and had
been the subject of arrangement or gsettlement be-
tween the parties, and vhat all that was reéquired
was judgment 1ln respect of the damagss estimated
on adjudication of the agreed issues as to liabillty
and amount. On the pleadings there was contest
as to the alleged right to specific performance;
but such was not included as an agreed issue: no
evidence was led to any such issue: 1t was stated
that the only relief sought was in damages; and
finally 1t was stated as agreed that judgment
should be for the damages ag asgessed and costs.

The granting of thils application for review
1s sought in order that there may be a re-hoearing
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(0.44 Rule 6), and, in the words of the notice of
motion, that judgment should be entered :-

"for the Plaintiffs against the Defendants to
the effect following, that is to say, that
the Defendant be directed, upon payment to
them by the Plaintiffs of the sum of Shs.
125,000/- being the agreed purchase price of
the premises consisting of plot known as L.R.
No0.209/502 siltuate at River Road Nairobi with
the buiidings standing thereon referred to in
the Plaint less tho sum of Shs. 25,000/- de-
posit paild by the Plaintiffs and less also by
the sum of Shs. 18,000/- damages awarded to
the Plaintiffs herein and less also by the
costs of the Plaintiffs herein when taxed, to
execute in favour of the Plaintiffs the In-
denture of Assigmment of the saild premises al-
ready prepared on behalf of the Plaintiffs
and submitted to the Defendants and to deliver
the same when executed to Messrs. Hamilton,
Harrison & Mathews, the Plaintiffs' Advocates
herein and to hand over to the Plaintiffs po-
ssession of the said premises subject to and
with the bersfit of such lettings as may be
subsisting therein".

The applicants are, thorefore, endeavouring
to obtain the relief as prayed in paragraph (1ii)
(c) of the prayer in the plaint. The application
is supported by the affidavit of Mr.Harris. There
is no affidavit by either lMr.Harragin or Mr.0'Brien
Kelly. In paragraph 5 of the said Affidavit it
is deposged: -

"That at the hearing of the suit before the
Honourable Mr. Justice Bourke on the 1llth day
of February 1934 the Plaintiffs were repre-
gented, in the absence of this Deponent Dby
Mr. W.L. Harragin, Advocate, of my said firm
and it was conceded on behalf of the Plain-
tiffs that if, as appearoed to be the case, tho
unauthorized re-lotting of the
portion of the premises which had Dbeen sur-
rendered was gtill subsisting, a decree for
gpecific performance as claimed at para. (1)
of the prayer to the Plaint would not be en-
forceables and should not be pressed for and
that accordingly the issues for determination
by the Court should bo confined to the
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alternative rolief claimed at para., (il) of
the said prayer".

The source from which the deponent obtained

this information i1s not disclosed. I believe my

notes on record accurately reflect what was gsaid.

Issues were fixed relevant to the matter prayed by
paragraph (1i1) (a) and (b); thewe was no refersnce
to paragraph (11) (c) of the prayer.

Paragrapns 7 and 8 of the Affidavit of MNr.

Harrls read as follows :-

"(7) That at the said hearing on the 18th day
of February 1934 the Plaintiffs were repro-
sented by this Deponent and the Dofendants by
Mr. J.0. O'Brien Kelly, Advocate, a member of
the sald firm of O'Brien Ke..ly & Hassan, and
that immedlately following the delivery of the
said judgment Mr. O'Brien Kelly agreed wlth
this Deponent that judgment should be entered

for the Plaintiffs in the form set out at para.

(11) (a), (b) and (c¢) of the prayer to the
Plaint save that in lieu of directing an en-
guiry as to damages as mentionad at clause (b)
of that paragraph the damagss should be the
sum of Shs. 18,000/- referred to in the =aid
judgment, and this Deponent, in reply to his
Lordship's enqulry as to the form of order
required, sought to Intimate such agreement
to the Court. I refer to a copy of a Jjoint
letter to the Registrar of this Honourable
Court dated the 28th day of June 19534 from my
said Firm and the firm of 0'Brien Kelly, Has-
san & Mlller (successors to 0!'Brien Kelly &
Hessan) and signed by me and the said Mr.
0'Brien Kelly (the original whereof is on the
file of this Honourable Court) upon  which
marked with the letter "C" I have endorsed my
name at the time of swearing hereof,.

"(8) That in endeavouring so to convey to the
Court the effect of such agreement between
this Deponent and Mr. O0'Brien Kelly 1t would
appsar that this Deponent did not make himself
clear, with the result that judgment was en-
tered for the said sum of Shs. 18,000/- as
damages, with costs, but the relief sought at
clause (c) of para, (ii) was not iIncluded in
the judgment as entered".
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I find it difficult to appreclate what the
Deponent means in saying (paragraph 7) that he
"sought to intimite such agreement to the Court",
or that (paragraph 8) "i%t would appear that this
Deponent did not make himself clear". I have al-
ready referred to what in fact was said by Counsel
at the time judgment was entered. Every oppor-
tunity was glven to the advocates to make their
gubmissions =2¢ to the form in which judgment should
be entered; and 1% was clearly and conclsely stated
what the judument should be as a matter of consent.
Mr. Harris has saild on this application that his
attlitude theon was the result of a misunderstanding
and that anyway he thought the relief sought I1n
paragraph (ii) (¢) of the prayer would appear in
thoe formal decres to be drawn up - despite the pro-
visions of Order 20 Rules 6 and 7. He said quite
frankly - "I had not attended at the hearing and
may have thought you had intlmated there would be
the alternative relief directing assignment anyway;
and I was concerned with entering a Jecreo for the
damages to be deducted from the purchase price. I
didn't know what had been sald during the proceed-
ings by Mr. Harragin and Mr. 0'Brien Kelly. I re-
member you read nut the form of judgment and I
thought the othe. matter as to directing assign-
ment had been dealt with earlier and damages was
the only matter left - so I said judgment for dJam-
ages and costs, After all, we are clearly sntitled
to the relief on the merits and admissions. We
were both agresd on the full alternative relief
claimed ..... Nothing was said about the alter-
native prayer (in the plaink) to the Court".

Mr. Budhdeo argues that 1f it was a matter of
failing to communicate to the Court that there was
to be a congent order for specific performance as
prayed in paragraph (1i) (e¢) of the prayer, then
there was a fallure to exercise due diligence:
there was no mistake or error apparent on the face
of the record and no sufficient reason for roview
by way of these very belated proceedings. He, Mr.
Budhdeo, states ithat the other gilde wvas probably
guite confident that Mr. 0!'Brien Kelly would got
his clients to execute the agreement and an adjust-
ment was being made between the parties.

The applicants reiy upon the letter of 28th
June, 1934, referred to in paragraph 7, dquoted
above, of lr. Harprig! affidavit, which sets out
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that it was agreed botween the advocates appearing
for the partios that the Order which should be made
was in effect, "an order as claimed at paragraph
(i1) of the prayer of the Pl int save that the en-
gquiry as to damages is not necessary in view of

the Court having already assessed the damages ai
Shs. 18,000/-".

Mr. Budhdeo contends that a review cannot
properly be granted on a subsequent admission of
this kind, which was made without his knowledge or
that of his clients: if there was such an agreo-
mont at the time of the trial it was not made known
to the Court and no mistake 1s apparent on the
face of the record: there is no affidavit by Mr.
O'Brien Kelly going to show any consent to an order
for speecific performance; but there is his formal
consent on record to the judgment as entered. It
the suit was re-opened on a granting of the appli-

cation for review, it would be submitted that there
was no case made out for ordering specific perform-

ance; performance, Mr. Budhdeo affirms, was never
refused by his clients; there was no default by the
Vendors.

Mr, Harris also referred to Sections 97, 99

and 100 of the Civlil Procedure Ordinance, though he

agreed it was not a matter for application of the
slip rule (Section 99). Mr. Budhdeo pointed out

that this was expressly an application by notice

of motion for review under Order 44 Rule 1 (2) and
he referred to Order 20 Rule 3 (3). It was not an
application or a matter for the exercise of inher-
ent powers (Section 97) or for amendment (Section

100) in a sult that had not reacned the gtage of

determination. He further raises three prelimin-
ary objections to going to the valldity of thesge
procesdings for review,

In the first place it is argued that since no
decree has been drawn up, the application is bad
because review lies, under Section 80 of the Civil
Procedure Code and Order 44, Rule 1, only where a
person considers himself agzrievod by a decree, and
there 1s no formel decree in existence but only a
judgment. It is stressed that under the proviso
to the definition of "decres" in Section 2 of the
Civil Procedure Ordinance, it is only for the pur-
poses of appeal that the word "decree" shall include
Judgment; a judgment 1s appealable notwlthstanding
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that a decree iIin pursusnce thereof may not have
boon drawn up. Section 80 and Order 44, Rule 1
are devised for the purposes of review and the use
of tho word "decree" therein is not for the pur-
poses of appeal and so does not include judgment.
I think there is substance in this argument, It
is true that there is a judgment "from which an
appeal is allowed" by virtue of the proviso under
refoerence and the provisions of Soctlon 66 of the
Clvil Procedure (rdinance (and see Mohamedbhal &
Co. v. Ghani (1932) 19 E.A.C.A. 38); but fhere is
no provision that for the purposes of review the
word "decree™ shull include judgment. A review
is not the same thing as, or a substitute for, an
appeal, A.I.R. Commentaries 5th (1931) edition,
Vol., 3 page 3353.). Since there 1s no decree it
1s not open to the applicants to obtain a review,.

It 1s also contended that since an appeal has
been preferred (by the Respondents), proceedings
for review do no% lis, This argument 1s based on
the wording of Section 80 of the Civil Procedure
Crdinance, from which flows the jurisdlction in
review, and which reads as follows :-

"80. Any person considering himself aggrieved -
(a) by a decree or order from which an
appeal is allowed by this Ordinance,
but from whlich no appeal has been
preferrsd; or '

(b) by a decrese or ordsr from which no
appeal is allowed by this Ordinance.

may aprly for a review of judgment to the
Court which passed the decrese or mads the
order, and the Court may make such order
thereon as it thinks rit".

The words of this section appear again in Or-
der 44, Rule 1 (1); but sub-rule (2) of that rule,
under which the applicants move, 1s in the follow-
ing terms :-

"(2) A party who 1s not appealing from a decree
or order may apply for a review of judg-
ment notwithstanding the pendency of an
appeal by some other party except where
the ground of such appeal is common ¢to
the applicant and the appellant, or when,
being respondent, he can present to the
Appellate Court the case on which he
applies for the roview'",
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It is submitted that this sub-rule 1is ultra
vires the powers to make rules conferred by séction
8T of the Civil Procedure Ordinance, as being in-
consistent with Section 80 (a) of that Ordinance.
Reference has been made to the Indian Code of Civil
Procedure from which 0Order 44, Rule 1 has beecn
taken (Grder 47 Rule 1 - Mulla 16tih #dition, p.
1142); but I de not find it necessary to consider
the point baged on the legislative authority, as
to why Order 47 Rule 1 (2) of the Indian Code
{(equivalent to our Order 44 Rule 1 (2)is not ultra
vires, though, according to the argumont, it 1S
8180 inconsistent with Section 114 (a) of the In-
dian Code, which is equivalent to Seoction 80 (a)
of our Civil Procedure Ordinance. The whole of
Mr. Budhdeo's argument 1s founded on this, that the
words "but from which no appeal has been preferred"
in Section 80 (a) of the Ordinance, must be read
to preclude any review where an appeal  has been
preferred by the party on either side. On that
reading Order 44 Rule 1 (2) would be inconsistent
as permitting an application for review by a party
not appealing notwithstanding the pendency of an
appeal by some other party. It geoms to me to be
plain enough that the words under consideration in
Section 80 (a) and Order 44 Rule 1 (a) are to be
read as precluding application for review by the
person considering himself aggrieved where such
person has preferred an appeal. I refer to the
A.I.R. Commentaries on the Indian Code of C(Civil
Procedure 5th Hdition, Vol. 3 p. 3332, and to Jan-
kiram Co. v. Chunilal Shriram Chandak 1944 I.T K.
Bom, 675. At p. 680 of that report the observa-
tion of Sargent C.J. in Pandu v. Devjl (1883) 7
Bom. 288 (not available) Is Guoted as follows :-

"The intention of the law seems mersly to be to
prevent a party, against whom judgment has
been passed, from availing himself of {wo
remodies at one and the same time; and apply-
ing for a review whilo his appeal is pending".

I think that is ri¢ht and I would, with re-
spect, adopt that observation as affording the
answer to the question raised. It is not a matter
of the preferring of an appeal by elthor party to
proceedings. resulting in a Jecree or order, but of
the person aggrieved being prevented Trom seeking
review where he has resorted to the remedy of ap-
peal. That béing so, there is none of the alleged
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inconsistency in Order 44 Rule 1 (2) and this sub-
rule is not ultra vires the rule-making powers.
The fact that €l Réspondents preferred an appeal
before the applicants moved for review does not
rendsr these present proceedings bad and ineffec-
tive. This point accordingly fails.

The third point taken and specifically pleaded
on behalf of “he Respondents is that the applica-
Fion is time-barred. Mr, Budhdeo stated that he
did nct rely upon this defence if the Court decided
in his favour on the first two polnts raised. As
he hag failed on ine second point I proceed to con-
sider the question of limiftatvion.

It appears that there is no provision in any
local Ordinance or law providing a period of limi-
tation in respecl of an application for review.
Mr. Budhdeo accordingly relies upon the saving
covering the Indian Limitation Act, 1877, contained

in Section 41 of the Limitdtion Ordlnance (Cap.1l).

By Section 162 of that Act, the period of limita-
tion is twenty days from che date of the decree or
order where the review is sought from any of . the
Hich Courts of Judicature at Fort William, Madres
and Bombay or thuo Chief Court of the Pungab in the
exercise of its original jurisdiction. Assuming
that Mr. Budhdeo is correct in his argument that
what was prov1ded in respect of such.spmﬁiied High
Courts in India is the law blndlng upon.ﬁhe Supreme
Court in Kenya, by reason of the provisions of
Sections 3 and 4 of the Indian Acts (Amendments)
Ordinance (Cap. 2), he is left with the difficulty
arising over the date of the decree. In India the
date of the decroe is the date of the judgment
(order 20 Rule 7), whereas in Kenya tho date of
the decree boars the date of the day on which it
is signed (Order 20 Rule 7 (1)). Having already
successfully argued that the judgment cannot be
regarded as a decree for the purposes of an appli-
cation for roview, tho Respondents! advocate now
appears to be in %Omﬁ degree holst with his own
petard, for sincs there is no decree time never
began to run; and if 4 decree were now taken out
the twenty days would, according to the argument,
commence on tho date it was 31gned Mr. Budhdeo
submits, however, that here one should take the
da.te of tho judqmont and not the date of any de-
croo, I guite fall to see how this could properly
be done. I may be wrong in having held that
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"decree" in Section 80 (a) and Order 44 Rule 1 does
not include judgment by virtue of the proviso In
Section 2 of the Civil Procedure Ordinance, but,
even if that be so, the word "decree" in Section
162 of the Indian Limitation Act, 1877, clearly
cannot be given such an extended meaning. Limi-
tation, after all, is the artificial creature of
statute, and a party relying up:n such a means of
excluding resort to a remedy must be strictly kopt
within the restrictive provisicna of the particular
enactment. Mr., Budhdeo's argument that since the
Applicants falled to take out a decree, they cannot
avall of their own default to resist the defence of
limitation has, in my opinion, no bearing whatever
on the matter. This point saccordingly also fails.

Lest 1t be held slsewhere that I have erred
in deciding the first preliminary point, concerned
with the dbsence of a decree, In favour of the Ro-
spondents, I think it right to address my mind to
the merits. This is not an instance of a review
being sought on ground of the discovery of new and
important matter or evidence which, after the ex-
ercise of due diligence, was not within the know-~
ledge of the party or could not be produced him
at the time when the decree (assuming "decree' in-
cludes judgment) was passed; nor is it an instance
of some migtake or error apparent on the face of
the record. The question remains whether there
is "any other sufficlent reason'to permlt a review.
These words refer to 2 reason analogous to those
specified in the rule (Chhajju Ram v. Neki I.L.R.
3 Lah, (1922) 127). The advocate for tho Appli-
cants 1s saying in effect that, "the judgment I
agsked to be entered ls not that which the partiles
really agree upon, I failled through a2 misunder-
standing to communicate the true position to the

‘Court and anyway I thought the decree would be in

the form of an order for specific performance, as
prayed at paragraph (1i) (c) of the plaint, allow-
ing Shs. 18,000/- in account as damages". Then a
loetter to the Registrar, admittedly signed by Mr.
0iBrien Kelly four months after judgment was given,
is relied upon as Indicating the attitude of the
parties at the time judgment was entered. This

lettor was written without reference to the Re-
spondents, who submit through thelr affidavits that
1ts contents are not binding upon them. It is said
before this Court by Mr. Budhdeo that any claim
for speclfic performance would be a matter of con-
test on a re-opening of the cage pursuvant to the
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granting of this application for review, He sub-
mits that the letter under refereiice should not be
looked to as evidence of a subsequent admission as
to the matter litigated (A.T.R. Commentaries 5ith
Zdn. Vol. 3, p. 3548). An attempt, he argues, 1s
being made to obtain review on the ground that the
termg of a consent judgwment, clearly expressed be-
fore the Court al trilal, were not the correct terms
acread upon at the time, and this Court 1s being
asked to change its judgment and finally adjudicatve
in the torms now sald to have been agreed and com-
municatod to it Tor the Tirst time, which would
incidentally have the effoect of frustrating the
Respondents! appseal.

I think there is substance in Mr. Budhdeo's
submigssions on the merits. Had the advocate for
the Applicants ascertained what had taken place
earlier in the trial when lir. Harragin appeared,
he would not have been under any misapprehension
leading him to think that it had already been com-
municated to the Court as being agreed between the
partises that an order for specific performance
should follow upon a finding of 1lilability in dam-
ages on the singi»s lssue settled. Any such mis-
apprehension should anyway have been dispellsed when
the judgment entered by consent on the record was
read out. Further, had notice baen taken of Order
20 Rule 6 (1), 1t could not have bsen thought that
the decree could contain an order for specific
performance in view of the judgment -entered as
agreed. If there was a definite agreement that
judgment should be ontered in terms of paragraph
iii) (c) of the vrayer in the plaint, it 1s extra-
ordinary that the advocate appearing on each slide
should not only have fal led to wmake that clear but

have conveyed something quite dirfferent to the .

Court. Then there 1s the extraordinary ractor orf
a. delay of nearly a year befor:s taking any step
for review, though notice of the appeal having been
preferred was received as long ago as May, 1254.
In go far as review is a matter of discretion, T
would think this long delay in the circumstances
would in itself justify 2 refusal of the applica-
tion. But leaving that aspect aside, I am of the
opinion that no gufficient ground has bsen shown
to merit the granting of thils appllcation.

In Venkayya v. Suryanaravana and Others A.I.R.
(1940) Mad. 203, i% wasg held that :-
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“Where a specific question involved in an issue
that was raised at the instance of the Plain-
tiff has been abandoned as a result of an
erronsous view taken by the Plaintiffts plead-
er, the Court cannot interfere under Order 47
Rule 1 (providing for review). otherwise
there will be no finality to the decision of
a Court it after judgment is pronounced the
partles or advocates are allowed to come for-

ward and say that a certain argument was ad- 10
dressed or given up inyxhe course of the trial

as the result of their(fnhot)romembering certaln =
material facts". /sic/

In the course of his judgment the 1learned
judge said (at p. 205) -

"If applications for review are allowed on

such grounds, there will be no end to legal
proceedings, The aggrieved party may have

other remedies open to him but so long as the

case does not fall within the purview of Order 20
47 Rule 1 it will not be correct to allow an
application for review".

I think, with respect, that 1is plainly rieht, :
and I do not discern any material Jifference in
the instant matter where the Applicants! advocate
makes it clear that he took the course he dld iIn
consenting to the judgment entered, bocause he did
not inform hlmgelf as to what had taken place
earlier In the trial of the action, and was there-
fore under a milsapprehension, and further took the 30
erroneous view that the decree wnuld provide for
the additlonal relief and could bLe drawn up so as
not to agree with the judement.

The application is dismlssed with costs.
8d. PAGET J. BOURKE,
Judge. |
7th April, 1955.
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No. 9. In the Supreme
Court of Kenya,
DECREYS
_C__]:_LA_;.-E:" NO. 9'
(1) Thet the Defendants may be ordered specific- Decres.

ally to complste the sale referred to in the plaint

by delivering te the Plaintirffs, contemporaneously 7th June, 1935.
with the execution of the Indenture of Assignment,

and on payment to the Defendants by the Plaintiffs

of the sum of Shs. 100,000/- the premises comprised

in the Agreement ol Sale referred to in the Plaint

with vacant possession of go much thereof as was

surrendered to the Defendants by Veljl Ravjl Bar-

ber;

(11) Alternatively:

(a) That the Plaintiffs be declared entitled
to damages for the fallure of the Defen-
dants to preserve as from the date of the
surrender to the Defendants by the sald
Veljl Ravjil Barber of his tenanecy therein
that portion of the said premises so sur-
rendere. free from occupation or enjoy-
ment by any other poerson and for thelr
consaquent inabllity or fallure to deliver
to the Purchasers the premises so agreed
to be s0ld free from encumbrances and with
vacant possession of the portion thereof
which had baen surrendered to them by thae
said Velji Ravil Barbor as above-mentioned.

(b) That the amount of such damages be Jeiler-
mined by this Honourable Court and that
for such nurposes if necessary an enqulry
be had.

(¢) That the Defendants be ordered and direc-
ted that upon payment to them by the
Plaintiffs of the said sum of Shs.125,000/-
the agresd purchase price of the sald
premisea, less by the sum of Shs.23,000/-
being the amount of the deposit paid by
or on behalf of the Plaintiffs and also
less by the amount of damages awarded 2s
above, they the Defendants do execute in
favour of the Plaintiffs the said Inden-
ture of Assignment and do deliver to the
Plaintiffs the same together with the said
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premises subject to such letting as may
be subsisting therein; and

(111) That the cost of this action be paid by the
Defendants to the Plaintiffs,

WHEREAS on this sult coming on the 18th day
of PFebruary, 1954, for final disposal before Ths
Honourable lr. Justice Paget J. Bourke iIn the
presence of Mr., Gerald Harris, Counsel for the
Plaintiffs and NMr. J. 0'Brien Kelly, Counsel for
the Defendant, judgment was entered in favour of
the Plaintiffs for Shs. 18,000/- as damages and
for costs agcainst the Defendants, IT IS HEREEY
ORDERED that the Defeondants do pay to the Plain-
tiffs Shs. 21,712/50 (Shillings Twenty onc¢ thou-
sand seven hundred angd twelve and Cents fifty) as
per following particulars :-

Damages Shs. 18,000.00
Costs ag taxed Shs. 3,712.50
Total Shs. 21,712.50

GIVEN under my hand and the Seal o»f this Court
this 7th day of June, 1933.

Sgd. PAGET J. BOURKE.
JUDGTE.

SEA _
(SEAL) SUPREMA COURT OF KENVA.

I certify that this is a
true copy of ihe original.

(Sgd.) R. H. LOWNIE,
Dy. Registrar
Supreme Court

Nairobi
27.6.1955.

This is the Hxhibit marked "X" referred
to in the Arfidavit of Gerald Harris
Sworn this 9th day of July, 1955, Kenya
before me,
Slgned: N. J. DAVE,

Commissioner for Oaths.
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No. 10.

NOTICE OF MOTION TO SERVE NOTICE OF
CRO3S APPEAL OUT OF TIME.

IN HER MAJZSTY'S COURT OF APPIAL
PCR EASTARN AFRICA
AT NATROBI

CIViL APPEAL N0.34 of 1954

BETWEEN: MOIAMED LAJI ABDULLL and
AHMED EATI ABDULLA Appellants

-~ ang -

G‘I{ELA I"«TJ&IIE I{ S Hj‘ LH [y

PUNJ/. K.LCHRA SHALH and

KASTURBHAT M. SHALE

(trading as “"SHAF GHELLA MANEKW)
Respondents

APPEAL FRCM L JUDGMENT OF THd SUPREME COURT oF
KENYA AT NATROBI (NMr. Justice Bourke) Jdated the
18th day of Fetruary, 1954.
in
CIVIL CASE NO. 200 of 1953
BETWIEN

et ettt

GURLA MANEK SHAH, PUNJA SHAH and
KASTURBEAT M. SHAH (trading as

"SHAH, GURLA MANEK") Plaintiffs
and
MOHAMED HAJI ABDULLA and

AHNED HAJI ABDULLA Do fendants

NOTICH OF MOTION

TAKE NOTICE that on a day to be fixed later at
otclock in the forenoon/afternoon or as

soon thereafter &3 he can be heard Mr. Harris, Ad-
vocate, & member of the flrm of Hamilton, Harrison
& Mathews, Advocates for the above-named Respond-
ents, will move a Judge of the Court for an Order
that the said Respondents be at liberty through
their said Advocates to zive notice of cross-appeal
herein notwithstanding that the time prescribed by
the Rulaes of this Honourable Court for so doing has
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expired and that for that purpose the Court do ex-
tond the time for glving such notice of cross-appeal
on the following grounds :-

(1) That the necessity for taking such cross-
appeal 4did not arise until after the delivery upon
the 7th day of April 1955 of the judgment of the
Honourable Mr. Justice Bourke cn an application to

him for a review of tho Judgment dated the 18th day

of February 1954 appealed from by the Appellants
herein.

(2) That upon the said cross-appeal the Re-
spondonts seek to vary the terms of the decree of
the Supreme Court of Kenya made on tho hearing of
this suit which decroee was not perfacted or signed
until the 7th day of June, 1955.

Signed: GERALD HARRIS,
HAMILTON, HARRISON & MATHEWS,

Advocates for the Respondents.

DATED at Nairobi this 12th day of July, 1955.

C. G. WRENCH,
Regigtrar.

Tot: Mohamed: Haji Abdulla and Ahamed Haji Abdulla
of Mombasga or their Advocate Mr. Harshidas Iil.
Budhdeo of P.Q. Box 719 MOMBDASA.

The said Mr. Harris will read in support of this
application the Afrfidavit of Mr. Willilam Lee Har~
ragin sworn the 17th day of May 1955 and the Af-
fidavit of the sald Mr. Harris sworn the 9th day
of July, 1955 and the several exhibits therein re-
ferred to.

The address for service of the Respondents is cayreo
of Hamllton, Harrison & Mathews, Advocates, "Stan
vac House", Queensway, Private Bag, Nairobi.
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No. 11.

CRDER ON NGUICE OF MOTION TO SERVEI NOTICH
OF CROSS APPEAL QUT OF TIHE

I MR MAJTISTY!S GOTRT OF APPEAL
TOR BASTUA] APRIGA
AT TALROBI
CIV:L APPIAL NO.34 of 19534

BITWIEN ¢

MOHAMED HAJT ABDJLLA And
AIIMED PFAJI LABDULLA

Appoellants
(Original Defendants)

- and -
GHBEL, MANBX SHAH PUNJL KLCHRA

KASTURBRAI M. SFAH (trading as
'SHAE GHELA MANEXK")

and

Regpondents
(Original Plaintiffs)

(Appeal from a Judgment of the Supreme Court of
Kenya at Nai-obi (Mr.Justice Bourke) dated the
18th day of February, 1954 in

CIVIL SUIT NO. 200 of 1933
BETWEIN :

PUNJA KACHRA
trading as

GHILA MANSK SELH, and
KASTURBHAT M. 3IAH

"SIAE GHELA M/ANEK" Plaintifrfs

and

MOHAMED HAJI ABTATLA, and

AHMED HAJI ABDULLA Dofendants

IN CHAMBERS this 4ih day of November, 1933

BEFORE THRW FONOURABLE, THE PRESIDENT
(Sir Newnham Worley).

ORDER

UPON MOTION this day made unto this Court by Coun-
sel for the above-~named Regpondents FOR AN ORDER
extending time for g¢iving Notice of Cross Appeal

herein AND UPON reading the said Notice of Motion

and the Affidavits flled in support thereof  AND

UPON HEARING Gerald Harris BEsg., Counsel for the
said Roepondents (Applicants) and Narshidas M,Bud-
hdeo #s1., Counset for the above-named Appellants
(Respondents to thoe Aobnlicatilon)
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IT IS ORDERED THAT

(1) the said Application be and the same is hereby
granted without prejudice to the Appellants'
right to have the same referred to the full
Court under the provisions of Section 14 (b)
of the Bastern African Court of Appeal QOrder
in Council, 1950 and/or to contend at the
Hearing of the Cross-Appeal that such Cross-
Appeal 1s incompstent by reason of the Respon-
dents hawving already applied o the learned 10
trial Judge (Mr. Justice Bourke) 1in the Su-
preme Court of Kenya for a rveview of the Judg-
ment appealed from and thoir said Application
for Review having besen duly determined;

(2) the Respondents do file their Notice of Cross-
Appeal within seven days from this day;

(3) the Respondents be at liberty at the Hearing
of the Appeal and Cross-Appeal to refer to dll
documents referred to in this Application and

(4) the Appellants be at liberty to file such 20
additional documents relating to the Appeal
and Crogss-Appeal as they may be advised

AND IT IS FURTHER ORDERED TFAT a1l papers relating
to this Application be Tiled in & separate file for
use at the Hearing of the reference under Section
14 (b) of the said Order in Council or the Hearing
of the Appeal as the case may be

AND IT IS FURTHER ORDERWD THAT the Respondents and

the Appellants do prepare and provide such extra
copies of their own documents as may be raquirsd 30
for the use of the Court

AND IT IS FURTHZR ORDERED THAT <¢he Respondents do
pay the Appsllants the costs of this Application
in any event

Given under my hand and the Seal of the Court
at Nairobi the 4th day of November, 19535.

(Sgd.) F.A. BRIGGS,
A Juige.
H.M.Court of Appeal for Zastern Africa.

SEAL OF II.M, COURT OF APPEAI, FOR WASTERN AFRICA 40
ISSUED this 28th day of December, 1955.
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No. 12.
NQTTCR QE CROSS-APPRATL

TATZ NOTICE that, on the hearing of thils ap-
peal Ghela lanek fhah, Punja Kachra Shah and Kas-
turbhal M. Shah (trading as "Shah Ghela Manek")
the Respondents above named, will contend that the
Jjudgmont above-montioned and the decree granted in
pursuince theronf Jdatsd the 7th day of June, 1955
ought to be variod to tho extont and in the manner
and on tho groun’is heoreinafter set out, namely :-

(1) By the substitution for the finding in the
Judgmont that the Regpondants! (Plaintiffs!)
claim for s order for thwe specific perform-
ance of the azreement for sale referred to In
the Plaint herein had bcen abandoned, & find-
ing that the Respondents' claim under paragreph
(1) of the prayer to vhe Plaint had been
abandoned in favour of the alternative claim
under paragraph (1i) (a) (b) and (c¢) of the
prayor to the saild Plaint but no further

(2) By varying ithe form in which judgment was en-

tered herei.. for the Respondents (Plailntiffs)

against the Appellants (Defendants) by sub-
stituting for the entering of judgment for the
Respondents against the Appellants in the sum
of Shs. 18,000/~ as damages, the entering of
judgment for the Regpondents against the Ap-
pellants in the form or to the effect follow-
ing, that is to say, that upon payment to the
Appellants Ny the Respondents of the sum of
Shs. 125,00 /- the agreed purchase price of
the plot of land known as L.R, 209/502 situ-
ate at River Road, Nairobi(being the premises
the subject of the suit) less by the sum of
Shs. 25,000/~ boing the amount of the Jeposit
paid by the Respondeants and less by the sum
of Shs. 18,000/- being the amount of damages
herein awarded to the Respondents and also
less by the amount of the taxed costs awardsd
by the Supreme Court to tho Respondents in
these proceedings, the Appellants do execute
in favour of the Respondents a proper Inden-
ture of Assignment of the said premlses sub-
ject to any subsisting tenancles but otherwise
fres Trom encumbrances and do deliver such
Indenture together with possession of the saild
premises to the Respondonts subject as afore-
gaid.
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(3)

By varying the form of the said decree herein
by substituting for the words and flgures
therein: "It is hereby ordered that the De-
fendants do pay to the Plaintiffs Shillings
21,712/50 (Shillings Twenty one thousand seven
hundred and twelve and Cents Fifty) as per
following particulars :

Damages Shs. 18,000.00
Costs ag taxed Shs. 3,712.50
Total Shs., 21,712.30
the words and figures following that is to

say:

"It is hereby ordered that tho Appellants up-
"on payment to them by the Respondents of the
"sum of Shs. 78,287/50 (being the sum of Shs.
"125,000/- the agreed purchase price of the
"premises consisting of plot known as L.R.No.
"209/502 situate at River Road, Nairobi, with
"the bulldings standing thereon refoerred to in
"the Plaint less by tho sum of Shs.25,000/-
"the amount of the deposit already paid by the
"Respondents to the Appellants and less also
"by the sum of Shs. 18,000/~ tho amount of the
"Jamages awarded to the Respondents against
"the Appellants herein and less also by the
"sum of Shs. 3,712/50 the amount of the taxed
"costs awarded to the Respondents against the
"Appellants herein) do execute in favour of
"the Respondents a proper Indenture of Assign-
"ment of the said promises for all the estate
"and interest therein of the Appellants sub-
"ject to such tenancies as uay be subslsting
"in relation to the premises but otherwise
"free from encumbrances and do deliver the
"sald Indenture togethor with possession of
"the said premises to the Respondents subject
"ag aforegald",

THE GROUNDS upon which it is submitted that the
finding in the said judgment in regard to the claim
for an order. for gpecific performanceé ought to be
so varied are ag follows:-

(a)

That the learned trial Judge failed to under-
stand or 4did not correctly understand the true
effect of the agreement come to between the
Respondents and Appellants by their respective
Counsel immediately prior to the hearing of
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the case and communicated to his Lordship as
to certain matters which, though arising as
lsaues upon the pleadings, did not in the
circums tances require to be egtablished by
avidence at tho trial.

Thag the effect of tho sald agroement between
the sn13 revpective Counsel was as follows :-

{i) It buing concedod by the Appellants that

the Respondents had bsen at all material
times reacdy and willing to complate the said
sale upon tho Appellants either handing over
the ontire of tho saild premises to the Re-
gpondents with vacant possession of the
portion f.rmerly occupied by one Veljl Ravji
Barbsr, or handing oveor the entire of the
sald premises without vacant possession of
any portion thereof together with compensa-
tion or damages for thelr inability to zive
vacant pousession of the sald portion form-
erly occupled by Velji Ravjl Barber, and it
being concedad by the Rospondents that the
Appellants had heen at all materlial times
ready and willing to complote the said sale
by handing over to the Respondents the en-
tire of tho sald premises without vacant
possesslion of any part thereof and without
payment of such compensation or damages as
aforesaid, 1t was agreed that a decision in
favour of or against the Respondents (as the
cage might be) upon the lepgal lssue of Jam-
ages should ipso facto lead to and result
automatic:1lly in a decision In favour of or
against t:e Respondents (as the case might
bo) upon the issue of spocific performance.

(11) It boing represented by the  Appellants

to the Respondonts that the Appellants were
not in a position lawfully to recovor vacant
possogsion of tho portion of the premises
formerly occupled by Veljl Ravjl Barber, 1t
was conce sad by the Respondents that 1ln such
circumstances the Court would not make an
ordsr for speclflic performance in the terms
of peragraph (1) of the prayer to the Plaint
and 1t was agreed between the parties that
the Respondents should restrict thelr claim
Tor an order of specific performance to that
set out as paragraph (ii) (a) and (b) and
(¢) of the sald prayer.
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THE GROUNDS upon which it is submitted that the
form in which the said judgment was entered ought
to be so varied are ags follows :-

(a) That the said judgment was entsred in 1its
pregent form by reason of a misunderstanding
having arisen at the time of such entering
between the learned trial Judge on the one
hand and Counsel for both the Appellants and
the Respondents on the other hand, the sald
regpective Counsel having agreed inmediately
after the delivery of the reserved judgment
of the learned Judge, and having sought to
intimate to the said Judge that they had
agreed, that judgment should be entered in
favour of the Respondents in the form or to
the effect set out at paragraph (1i) (a), (b)
and (¢) of the prayer to the sald Plaint but
substituting an award of Shs. 18,000/- in
lieu of an enquiry as to damages.

(b)) That the said judgment as so entered did not
fully deal with or dispose of the several
issues raised on the facts and pleadings in
the suit and in particular {i1d not elther
grant or refuse to grant a decree of specific
performance of the agreement for sale referred
to in the Plaint.

THE GROUND wupon which it is submitted that the
form of decree herein should be varied is that the
proposed variation would be appropriate should the
form In which judgment was entered be varied as
hereinbefore contended for by the Respondents.

AND TAKE FURTHER NOTICE that on the hearing of the
sald appeal the said Respondents will apply for
liberty to produce in evidence and rely upon the
Affidavits of Mr.William Lee Harragin and Mr.Gersdld
Harris sworn on the 17th day of May 19535 and the
9th day of July 1955 respectively and the exhiblts
thereln referred to,

DATED this 10th day of November, One thousand nine
hundred’ and fifty five.
Sgd. W.L. HARRAGIN,
HAMILTON, HARRISON & MATHEWS,

To: Advocates for the Respondents

The Honourable the Judgses of Her lajesty's

Court of Appeal for Eastern Africa

and to :-

Narshidas M. Budhdeo, Rsq., P.O. Box 719, Mombasa,
Advocate for the Appellants.
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No. 13.
JUDGMENT

On 12th December, 1951 the Appellants and a
parson acting a3 agent rfor the Respondenits made an
agreomsnt in writing for the sale of certain land
in Nairobl and ihree shops thereon for Shs.l23,000
of whicl Shs. 25.CC0O was paid as deposit. The
shops wore statal to boe in the possesslon of named
tonanty, and these tenants werse protected under the
Rent Restriction loglislatlon. Completion was
be on cr baforas Llsgi March, 1922, and ponding com-
pletion tho buyer was to be entitled to one-fifth
of the "net rent". On 16th Febhruary, 1952 one of
tho tenancies wea; doeterminsd by surrender and that
shop became vacant. It was duly proved at +the
trial, and is not now 1n dispute, that this unox-
pected event had the effect of increasing the value
of the propoerty as a whole by no less {han Shs,

18,009. Without consulting the buyers or their

agant the Appellants lmmediately re~lot the vacant
shop at the same rent to a new tonant. This offoc-
tively destroyod the windfall of Sha. 18,000 by
restoring the premises to their provious wvaluve.
Tho Rospondents protested that tho ro-lettlng was
in breach of the Appellantst! dubty under the con-
tract of sale and called on them elther to glve
vacant possaesgion of onc shop on completion, or to
pay compensdation by way of deduction from the pur-
chase price, 17 they could not give such vacant
possession. The Appellants refused to Jo elther
of these thilngs. They offered to complete and to
give possession :ubject to the three tenancies,
but not otherwils- . A congiderable time passed,
chlofly because tho Respondents! original solicltor
had been suspended from practice, but by January,
1953 the respective attitudes of the parties were
ascertained and the sellers gave the buyers notlce
to complete by 31lst January undor threat of res-
cission and forfeiture of the deposit, making it
clear that the completion was to bo without either
vacant possession of tho one shop or compensation
for not giving such possession. On 31st January,
the buyers flled suit in the Supromse Court claim-
ing as rellef, under paragraph (1), specific per-
formance coupled with an order to glve vacant pos-
segsslion of the shop in question on completion, or
alternatively, under paragraph (ii), specific per-
formance with a reduction of the purchase price by
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guch amount as might represent the loss caused to
the buyers by failure to obtain vacant possession
of that shop, such loss to be ascertained by an
enguiry as to damages, if necessary. I would say
at once that the plaint is drawn wlth considerable
care and shows that the buyoers' advocates had given
much thought to the questions irvolved. The do-
fence was of course that the sellors had been en-~
titled in law to re-let the vacant shop. It was
submitted that no decree of specific performance
should be granted, because the sellers had always
been ready and willing to complete 1In a proper
manner. It was submitted also that the refusal
of the buyers to complete without Imposing un-
warranted conditions as to vacant possession or
gompensation amounted to a repudiation of the con-
ract.

The sult was listed for hearing on 1lth Febru-
ary, 1954, and that morning Mr. Harragin and Mr.
0'Brien Kelly, who were to appear as Counsel for
the buyers and sellers respectively, had a discus-
sion with the commendable object of ascertaining
how far the parties were really in dispute and what
course the trial should accordin-<ly take., It ap-
poeared that the new tenant, like the others, was
protected, and that it would therefore be impcssible
for the sellers to eject him. In consequence the
Court would not grant specific performance with an
order for vacant possession under para. (1) of the
rolief claimed. It was agreed, therefore, that
the primary issue was whether the sellers were en-
titled in law to re-let the vacant shop as they had
done. This wag purely a questirn of law. If they
wore not so entitled the noxt lssue was as to dam-
ages - a question of fact. It was agreed that, if
the sellors had acted within their rights in re-
letting, the suit must bo dismigsed. It 1is not
quite clear whether Mr. Harragin accepted that in
that case there would have been a repudiation by
his clients which must involve forfeiture of their
deposit; but I think he probably digd. It would,
of course, have been possible to contend that, al-
though specific performance ought not to be decreed,
since there had been no wrongful refusal to com-
plete on the part of the gellers, the contract was
still in existence and ought to be performed.
Whether Mr. Harragin took that position, I am not
coertain; but, as matters now stand, it is not mat-
erial, In any case it was agreed that, if the
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re-letting was in breach of duty, the buyers wers In the Court
entitled to a decree of sneciflic performance with of Appeal for
a reducuion of price by way of compansation. In Eastern Africa.

coming fio this understanding it is clear thafn
Counsgel were nct only acting within their authority,
but were alsgo acting in the best Interests of their No. 13.
resgaciive clionis by saving costs.
Judgment .
At the hearirg of tho sult immedilately after- .
wards Mr. darraein explained in opening that there 13th October,
10  had been an agrecmont botween Counsel, He presum- 1956 -
ably said what 1t was; but the learned Judge's note continued,.
is only "Agreed lLetwsen us". The contract was put
in by consent and the agreed facts ag to the re-
letting were recordad. Agreed issues were then
also recordoed in terms of Counsel's arrangement.
Mr. Harragin called expert evidence on the lssue
of damiges only and clozaed his case. Mr. Q'Brien
Kelly called no evidence, The learned Judge!'s
note of Mr. Harragin's address begins as follows:-

20 "No notice or authority for re-letting soucht
from us. We wore entitled to the benefit of the
gurrender, donled it therefore entitled to damages.
What damages? Ve asked specific performance butb
this impossible. Only relief damages."

The remalnder of the note deals with the ques-
tlon of law and the quantum of damages. The notes
of Mr. O0'Brien Relly's speech and of Mr.Harragin's
raply deal only with the same matters. The learned
Judge roserved judgment and it was delivered on

50 18th Februazrvy. Mr. Harragin was not present and
the buyers were ronresented by Mr. Harris of his
firm. The judg.ent held that the re-loetting was
in breach of the sellers'! duty and found that the
Jamages were Shs. 18,000. This assessment of dam-
ages has never since been guestioned by either
party. In the course of the judgment the learned
Judgo set out the agreed issues and proceeded,

"The Plaintiffs claim damages and have aban-
doned the slaim for specific performance."”

40 He then dealt wiith the two 1ssues at length and
concluded, '

"I agsess the damages at Shs.18,000 and in
view of the relinquishing of the claim for
performance and the nature of the prayer in
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"the plaint I will hear the parties as to the
form in which judgment should be entered.”

Thereafter the learned Judge's note continues,

"Horris: There should be judgment for Plain-
tiffs for damages in sum 7 ssesgsed - Shs,
18,000 and costs.

O'Brien Kelly: I agree.
Judgment entered accordinsly."

The real trouble between the Rarties may be saild
to have begun from that word "accordingly". The
Plaintiffs! advisers wers of opinion that, when
the time came to draw up the decree, 1t would have
regard to the claim in the plaint and the real
position of the parties and would be a decree for
specific performance with a deduction of Shs.18,000
from the purchase price,. The decree could not be
drawn until after 17th May, 1954 when taxation wasg
completed. Tho Registrar sent to the parties on
6th June a draft decree drawn as a simple monay
decree for Shs.18,000 and Shs,.3,712.30 cents. On
10th June Mr. Harragin attended the Registrar and
explained what he wanted and the Rogilstrar promisaed
to consult the Judge. About a week later the
Registrar, who may or may not have consulted the
Judge in the meantime, told Mr, Harragin that he
should submit a joint letter from himself and Mr.
O'Brien Kelly setting out thelr contentions as to
the form in which the decree should be drawn.

I must interpose here that the sellers were
dissatisfied with the judgment a.lowing damages
against them and had instructed Mr. Budhdeo to ap-
peal against 1it. He filed the appeal on 13th May
1954, just within the time allowed by the 1923
rules, which were still in force. The decree had
not then been extracted, but this was not necessary
at that stage for the purposes of the appeal. The
gellers had not for all purposes altogether termi-
nated Mr. O0!'Brien Kelly's retainer &and his name
remained on the record of the sult as advocate for
them. It was therefore proper, and probably ne-
cesgary, that the buyers! advocates should continue
to communicate with him on matters relating to the
sult, as opposed to the appeal.

In accordance with the Registrar's roquest
for a joint letter, Mr. Harris procured and sent
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about the end of June to the Reglstrar a letter
signed by himself and Mr. 0'Brien Kelly, 1In the
following teorms,

"As Advoca*tes who represented the Plaintiffs
and Defendants respectively at the Hearing
before Fils Honour, Mr. Justice Bourke on the
18th Februory this year, we rospectfully con~
firm that the Order which (subject to Hils
Honour's aypproval) we agreed on that day
should be made, in view of the terms of the
Raserved Judgment delivered by His Honour, was
in effect .....0a..e

"an order as claimed at paragraph (1i)
of tre prayer of the Plaint save that
the onquiry asg to the dameges 1s not
necessary in view of the Court having
already asseasod the damages at Shs.
18,000/-."

It must not be forgotten that in 1954 the Supreme
Court was working under very great pressure, and it
ls perhaps not surprising that nothing further
transpired until 17th September, when the Reglstrar
wrote that the luarned Judege had directed that the
matter should be brought before him personally "on
an application for a review of the judgment - Order
XX Rule 5(5) of the Civil Procedure (Revised) Rules
1948 refers' Taers is apparently no specific
procedure in Kenya for settling the terms of a de-
cree or ordar when they are disputeq However,
that may be, the buyers' advocates followed the
direction given, prepared an application for re-
view, and asked vor a date for hearing. They were
told that tho Judgs concerned was. on circult, and
could obtain no date earlier than 4th March, 1933.
The application was actually filed on 8th December
1954, but would probably have besn filod much ear-
lier if the difficulty about dates had not arisen.

When the applicatlion came on, the sellers had
instructed Mr. Burdhdeo to appear., Mr. Harris ap-
peared for the buyers. The joint letter was bo-
fore the Judge, but Mr, Budhdeo's Instructions were
to oppose the motion for review - apparently, on
any grounds. He did not hesitate to suggest that
Mr. O'Brien Kelly, in signing the joink 1etter had
acted in disregard of nis clients!' best interests,
if not, indeed, in bad faith. This suggestion I
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can only Jescribe as monstrous. Mr. (O!'Brien Kelly
had been asked only to give a factual account of
what he had done in his capacity of Counsel. Heo
gave 1it, in moderate and considered terms, and it
would have been a breach of etlquette, 1f not of
professional duty, if he had refused to do so. Mr,
Budhdeo in addition found 1t necessary to attack
the good failth of Mr, Harragin. He commented acidly
on the fact that the Affidavit in support of the
motion had been sworn by Mr. Farris, not by Mr.
Harragin, On the gecond day of the hearing NMr.
Harragin was in attendance, prepared to be examlnsd
and cross-oxamined and to put bsfore the Court the
facts as he knew them. Mr. Budhdeo Jeclined %o
question him.

I anticipate now to say that a later stage of
the proceedings Mr. Budhdeo was askej officlally,
as the sellers' then advocate, to authorize a reo-
quest by the buyers to Mr. O'Brien Kelly to make
an affidavit giving a full and detailed account of
what occurred before and at the trial. This sug-
gostion was flatly rejected, and 1t was made clear
that the sellers would rely to the 1limit on privi-
loege to prevent Mr. 0'Brien Kelly from giving his
vergion of the facts. After thot, a long affija-
vit by Mr. Harragin was used before the President,
and later before us,. Counter-affidavits were
flled, but did not include one by Mr.0!'Brien Kelly,
and did not in any way contradict the facts as set
out by Mr. Harragin, Mr, Budhdeo did not serve
notice to cross-examine Mr. Harragin on his affida-~
vit, but blandly invited us to say that it was in-
accurate, which in the circumstances must have
meant that it was dishonest. I find 1t difficult
to express my opinion of this in measured terms. I
confine myself to saying that I accept Mr. Harra-
gin's affidavit as absolutely truthful, and reject
any suggestion that 1t may not be so as completely
unfounded.

I return to the application for review. The
learned Judge held on 7th April 1955 in a reserved
judgment, (i) that review of a judsment, as opposed
to a decree, can in no case be granted, and that,
since the decree in this case had not been signed,
the application must be dismissed as premature;
(11) that the delay in seeking review would itself
have justified dlsmissal of the application; and
(1ii) that, on the facts, the buyers had at the
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trial wholly and finally abandoned any claim for In the Court
spocific porformance of any kind and could not in of Appeal for
any event have a decrce %o vhat effect. He dis~ Bastern Africa,.

missed the applicatlion and gave costs to the sell-
ers., I shall have occasion later to quote from,

and ccmment on, the judegment. the Decree was No. 13.
signed on “th June 1933 in substantially the form
originally suczested by the Registrar. Judgment.
During tho intorval of something more than a 13th October,
10 vear gince the appeal had beon filed, Mr. Budhdeo 19536 -~

had bean making ctronuous offorts to have it heard, continued.
and thus to by-pas:z, 1f T may so express it, the
afforts of the buyers! advocates to extract a de-
cree representing what should have been decided at
the trial. The appeal wag finally listed for
hearing on 12th Januvary, 1953, and half a day of
this Court's time was wasted before it could be
decided that the hearing must await the determina-
tion of the application for review. Por thils Mr.

20 Budhdeo must be held solely responsible, Whatever
his instructions may havo been, and he says his
clients are almost 1lliterate, thereby implying
that he must take the initiative on their behalr,
he must have known that this Court could not possi-
bly attempt to d» justice between the parties until
the form of the doecree had been settled.

When this was done, 1t became apparent for
the firsgt time to the buyers that they must cross-
appeal. The time limited for this under the 1925

30 rules was one week after service of the memorandum
of appeal, so they were over a year out of timse.
But it must be remembered that, until the docree
was setrled and signed, it was impossible for them
to know whether 2 cross-appeal would be necessary
or not. They filed on 12th July, 1935 a motion
in this Court for leave to crosg-appeal out of tims.
The papers were very voluminous and I do not think
they could reasonably be expected to do it ruch
sooner, particularly as they did not succeed in

40 obtaining a certified copy of the decree from the
Supreme Court uniil 27th June. The motlion was
heard by the lea;:ned Prssident on 4th Novembsr,
1935, The long vacation had intervened, but even
so I Jdo not know why so long an interval took place.
Thore is, however, no reason to suppose that it
was the fault of the Applicants. The application
was opposed by Mr. Budhdeo, but was allowed. The
Applicants expressly submitted to pay costs in any
event. Leave was given to use on the hearing of
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the appeal the various affidavits and documents put
before the Court on the application In order fto
explain the rather complicated facts. The notice
of' cross-appeal was duly filed and asked that, in
1leu of the simple money decrsee for Shs. 18,000/-
and costs, this Court should dlrect that a dJdecree
be passed for specific performance of the contract,
with a deductlion from the purchase price of the
sum of Shs. 18,000/- assessed ag damages. The
sellers referred the order of the learned president 10
to the full Court under para. (b) of Section 14 of
the Order in Council, and asked that it be dis-
charged as erroneous and an iImproper exercise of
the discretion. In addition the ssllers, in case
they should fail on thelr reference, took a pre-
liminary objection to the crogs-appeal, that 1% was
incompetent by reason of the buyers having attempted
without success to obtain by means of reaview the
same relief as they dsked on the cross-appeal.

The matters before us were therefore the rof- 20

erence, which sought to strike out the cross-appeal,
the preliminary objection to the cross-appeal, the
cross-appeal 1itself and the substantive appeal. I
mention them in that order, partly because we found
it convenlient so to deal with rt m, and partly be-
cause the decislon on the cross-appsal affected

substantially the guestions arising on the appeal.

Coertain questions which were argued before us
are relevant to more than one of the issues which
we had to decide, and I shall Jdiscuss some of these 30
guestions in general toerms before relating my con-
clusions on them to the spocific issues. The first
question 1s, "Immediately before the trial, were
Counsel agreéed that, 1f the Plaintiffs succeeded
on the two 1ssueg, thore should be a docree for
specific performance with a reduction of price as
claimed in para, (11) of the claim for relicf in
the plaint?" On the AffiJjavit of Mr. Harragin,
the joint leotter and the general probabllities I
answer thls question unhesitatingly in the affir- 40
mative. The second question is, "Did Mr.Harragin
explain this agreement to the leurned Judge at the
trialeh, and 1% 1s bound up with the third question,
which is, "Did Mr. Harragin at the trial abandon
the claim of the Plaintiffs for specific porform-
ance and confine himself to a claim for damagos?!

I refor agaln to the passages from the judgmeni®
which I have c¢ited, and must quote also from the



10

20

30

40

Ut
[$N]

proceedinss on the application Tor review. The
learnsd Judge's note begins as follows :-

"DARRIS:

Referg %to circumstances of caso. Pro-
ceeded on basis seeking the alternative rem-
6dy. Iague to damages 1oft to Court. If Mr,
GiBrien Kelily agre¢ed judgment should be al-
ternative prayer. Don't know if made our-
selves cloaw.

JUDGE:

I have a very clear recollection of
what was sald and it appears in my notes on
record. I was left undor impression there
had been an arrangement as to executing the
assignmont and no order was sought there., I
read out the formal judgment. I was acting
by consant of the advocates ~ no one objected.

HARRIS:

I was under impression that the order
for assignment would follow. Obviously mis-~
understanding. Only issue as to damages.

By defonce they admitted: under oblicatlon to
assign. I thouﬂht whole alternatlve relie?
was beling qranned

The notes continue for another twelve pages.
In his Juddment the learned Judge reforred to the
passage Trom hig notes of the trial which I have
quoted, and said that it was on this that he based
the statement In his flrst judgment that the claim
Tor specific performance had been abandonoed. He
gays later,

™Miy impreasion was that any dilffarences
concernad with the execution of the conveyance
had been smoothed out and had been the subject
of arrangement or settlement betwoeeon the
parties, and that all that was required was
judgment in respoct of the damages ostimated
on adjudication of the agreed Issuss as to
liability and amount. On the pleadings there
was contest as to the alleged ripht to speci-
fic performence; but such was not included as
an agreed issue: no ovidence was led to any
such issue: 1t was stated that the only re-
lief sought was in damages; and finally it
was stated as agreed that judgzment should be
for the damaces as assessed and costa”
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and again,

"T pelieve my notes on rocord accurately re-
flect what wag said,. Issues Wwore fixed
relevant to the matter prayed by paragraph
(11) (a) and (b); vhere was no raference to
paragraph (11) (e¢) of the prayer".

Tt is clear that the learncd Judgoe based him-
self on an express abanjonment of the claim rfor
spocific peFrormance by Mr. Harragin. T shall
refer later to what occurred when judgment was
given. T find it impossibls to boelieve that Mr.
Harragin ever abandoned the claim elther axpressly
or by implication, and I think the learned Judgo's
notos thomselves to some extont support thls viow.
The sentence "“We asked spscific performance but
this impossible”, must be read in the light of the
facts, The new protected tenancy rendered "im-
possible" the relief prayed in para. (1), 1.o.
specific performance with an order fer vacant pos-
session, but it in no way impeded, much less made
jmpossible, an order for specifilc performence with
compensatlion under para. (ii). he following sen-
tence, "Only relief damages", clearly means that
damages are the only possible remedy for the ro-
letting of the shop, not that th y are the only
relief sought in the action. The learnsd Judze
in writing both judgments appears to me to have
confused an "issue" in the technical sense with an
igsue in the collogulal sense. The guastion
whether, if the Plaintiffs succeeded on the point
of law, thore should be a decread for spoclfilc per-
formance, was never an issue in the technical sensa,
for the parties were agreed upon it. 308 Order
XIV Rule 1. But it remained a unatter of the
greatest lmportance in the sult. Bven 1T Mr.
Harragin never oxpressly sald that he wanted a de-
cres for specific performance, he should still on
the facts have been gilven one, unless he expressly
abandoned hils clalm. On the probabilities I can-
not beliscve that he ever abandoned it. There was
no reason why he should, In particular, there was
never any such undertaking to transfer  as tho
learned Judge had in contemplatiun. - 8peclific por-
formance was just as necessary at the ond of the
guit ag when it was flled. I am foreced to the
conclusion that, while Mr. Harragin may not have
civen a sufficiently clear axplenation of the
position to the learnad Judge, ang the learnod Judge
cortainly misundorstood him, tho clalm for spocifile
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performance wag naever abandoned and the right to
such a decree wag noever lost. On any other view
of the fcts the joint letter is explainable only
ag a wilful attewpt by both Counsel to mislead the
Judge. I am certain that it was nothing of the
kind.,

The fourth Juostion is, "Assuming a misunder-
gtanding boetweon both Counsel on the one slde and
the learned Judze on the other at the trial, what
did Mr. Harrls say whon judgment was delivered, and
what was its effech?" I find it difficult to
know what Mr. Hareis said and did. His affidavit
in support of ths application Tor roeview says,

"(7) Thot at the saild hearing on the 18th day
of" February, 1954 the Plaintiffs were repro-
gsented by thils Deponent and the Defendants by
¥r. J. O'Brien Xelly, Advocate, a member of
the said firm of 0!'Brien Kelly & Hassan, and
that immediately following the delivery of the
sald judgment Mr. O0'Brien Kelly agreed with
this Deponent that judgment should be entered
for tho Plaintiffs in the form set oul at
para, (ii) (a), (b) and (c) of the prayer to
the Plaint ¢wve that in lieu of Jirecting an
onqulry as to damaces as mentioned at Clause
(b)Y of that paragraph the damages should be
the sum of shs. 18,000/~ referred to in the
gaid judament, and this Deponent, in reply to
his Lordshipis enguiry as to the form of order
required; sought to intimate such agreement
to the Court. I refor to a copy of a joint
lotter to the Reglstrar of thls Honourable
Court dated ithe 28th Jay of June, 1954 from
my said Flrm and the firm of O0'Brien Kelly,
Hassan & Miller (successors to O'Brien Kelly
& Hassan) and slgned by me and the sald lr.
O0'Brien Kelly (the original whersof is on the
file of this Honourable Court) upon which
marked with the letter "C" I have endorsed my
name at tho time of swearing hereof.

(8) That in .ndeavouring so to convey to the
Court the effect of such agreement between
this Deponent and Mr., 0!'Brien Kelly it would
appear that this Deponent did not make himself
clear, with the result that judgment was on-
tered for the said sum of Shs. 18,000/- as
damagos, with costs, but the relief sought
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at Clause (c¢) of para. (ii) was not included
in the judgment as entered.

His affidavit in support of the application

to the learned President says,

"I say that at the conclusinon of the reading
by Mr. Justice Bourke of his judgment herein
on thé 18th day of February 1954, Mr. ('Brien
Kelly, the Advocate appearing for the Defend-
ants (the above-named Appellants) agrsad with
me that the judgment constituted a decision
entitling the Plaintiffs (the above-named Re-
spondents) to judgment in the form set out at
paragraph (1ii) (a), (b) and (e¢) of the prayer
to the Plaint therein substituting a finding
of £900 by way of damages in place of an en-
gquiry as to damages, whereupon I so informed
his Lordship and proceeded to amplify my
statement by reading out the terms of para-
graph (ii) of the prayer. Bafore I had com-
pleted the reading of Clause (a) of the para-
graph his Lordship asked Mr. 0'Brien Kelly if
he was agreeable to the making of the order
which I was indicating to which Mr. Kelly re-
plied in the affirmative.

His Lordship thereupon read out the terms in
which he proposed to enter judgment for the
said sum of £900 and Mr. Kelly and I assented
to the terms so read out by his Lordship. In
view of the fact that, as my said partner had
already informed me, he and Mr. Kelly had
agreed at the hearing before his Lordship on
the 11th day of February, 1354 that the claim
for specific performance contained in the sald
Plaint must necessarily succeed in tho event
of damages being awarded and must neccssarily
fail in the event of damages belng refused,
and that the contested issues for determina-
tion by the Court had accordingly reduced
themselves to the single issue as to whother
the Plaintiffs were entitled to an award of
damages and in what sum, it was not apprecila-
ted that, in so reading out the terms in which
he was proposing to enter judgment for the
said sum of £900, his Lordship was indicating
what he thought to be the ontire of the order
agreed to by the parties".
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I have already quoted tho learned Judge's note
taken at the trial, His note on the application
for review conteins, in addition to the one already
quoted, the following passages taken from Mr.
Harris's submissions,

"I thoucht I was getting full alternative
remedy asked and you were only recording lssue
to damagus, Specific performance in another

Torm',

"I didn't know what had been said during the
proceedings by Mr. Harragin and Mr. O'Brilen
Kelly. I remember vou road out form of judg-
mont and I thought other matter as to com-
pleting ascigmmoent had bLeen dealt with earlier
and damages was only matter left so I saild
judgment for damages and costs. After all
we are clearly ontitled to the relief on mer-
its and admissions. We were both agreed on
the full aliernative relief claimed. "I know
at trial I turned to 0'Brien Kelly and said
after your judgment: - "It means judgment in
the alternative prayer?" and he agreed.
Nothing was saild about alternative prayer to
Court. Hard to remembor what sald®.

In his judament on review the learned Judge sald,

"The advocaio for the Applicants is saying in
affect that, "the judgment I asked to be en-
tered 1s not that which the partles really
agread upon. I failed through 2 misunder-
standins to communicate the true position to
the Court =.d anyway I thought the decree
would be in the Torm of an order for specifilc
performance, 9.8 prayed at paragraph (ii) (c)
of the plaint, allowing Shs. 18,000/- in ac-
count as damages", Then a letter to the
Reglstrar, admittedly signod by Mr. O0'Brilen
Kelly four months after judgment was glven,
is relied upon as indicating the attltude of
the parties at the time judgment was entered.
This letter was written without rerference to
the Respondents, who submit through their af-
fidavits that its contents are not binding
upon them, 1t is said before thils Court by
Mr. Budhdeo that any claim for specific peor-
formance would be a matter of contest on a
roopening of the casae pursuant to the granting
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of this application for review. Ho submits
that the letter under reference should not bo
looked to as evidence of a subsequent aJdmis-
sion as to the matter litlgated (A.I.R. Con-
mentaries 5th Bdn. Vol. 3, p. 3548). An
attempt, he argues, 1ls belng made to obtain
review on the ground that the torms of a con-
gent judgument, clearly exr.oessed before the
Court at trial, were not the correct terns
agreed upon at the time, and this Court 1is
being asked to change its judgmont and finally
adjudicate in the terms now sald to have been
agreed and communicated to it for the Tfirst
time, which would incidentally have the effect
of frustrating the Rospondents! appeal.

I think there 1is gubsiance in Mr.Budhdeo's
submissions on the merits. Had the advocate
for the applicants ascertained what had taken
place earlier in the trial when Mr. Harragin
appeared, he would not have besn under any
misapprehension leading him to think that it
had already been communicated to the Court as
being agreed between the parties that an order
for specific performance should follow upon 2
finding of 1iability in danages on the zingle
issue settled. Any such misapprehension
should anyway have been Jispelled when the
judgment entered by consent on the record was
read out. Further, had notice been taken of
Order 20 Rule 6 (1), it could not have been
thought that the decree could contain an or-
der for specific performance in view of the
judgment entered as agreed. If there was a
definite "agreement that judgment should be
entered in terms of paragraph (1i) (¢) of the
prayer in the plaint, 1t is extraordinary that
the advocate appearing on each side should not
only have falled to make that clear but have
conveyed something quite different to the
Court".

From all this I conclude that Mr. Harris, whatever
he may have intended to do, never made it clear to
the Court that he was asking for anything more than
a simple money decree, I think Mr. Harris was
taken complately by surprise by the repeated asser-
tions in the judgment that the c¢laim for specific
performance had been abandoned. It would have boon
extremely Jifrficult for him, not having appearcd

\
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at the trial, to suggest to the learned Judge that
those assertions were, as I am convinced they were
in fact, erroneocus. I think that in this emer-
ganey lMr. Harris was momentarily at a loss and I
do not think his memory can be relied on as estab-
lishing what was said or done. I accept the
laarnaed Judrye's notes and judgment as a correct
and sufficient racord. But I must differ from the
locarned Judgps as rogards the effect of what was
sald. where a judmmoent is read and the Judge
enquires, "In what form should judgment be entered?”
the reply of Couinsel must, I think, be at most a
submigsion of law, from which he can resile on ap-
peal or on review. Arcain, his reply must in pro-
priety be based on the findings and other matters
In the judgment. Hoe can hardly be heard to say
at that stage, "Your judgment is based on a mis-
underastanding and must be re-written be fore a.
proper dscree can be based on it." It is perhaps
a pity that Mr. Harris did not say he was insuf-
ficliently instructed and ask for an opportunity to
confer with Mr. Harragin; but it is easy to be wise
when the omergency has passed, and I feel great
sympathy for the Jifficulty in which Mr. Harris
found himself. The learned Judge appears from
soveral passages in his judgment on review to have
considered that, since Counsel agreed on the form
in which judgment was to be entered, it had the
apecial qualities of a consent judgment. I must
with resgpect dissent from this view. It is of
course good practice to hear Counsel as to the
form of the judgment, and it is usually helpful
1f they agree; but the judement gains no specilal
validity from thls, and certainly does not thereby
become a consont judgment. My answer to the
fourth question is thisrefore that Mr. Harris's ac-
tion is correctly described by the learned Judge;
but such action does not affect the previous mig-
understanding or prevent 1ts congequsmces from be-
ing remedied.

The fifth question concerns delay. The learned
Judge took a serious view of the long period which
had elapsed before the matter came before him on
roview, I think, however, that he blamed the
Plaintiffs for something which was really not their
fault. I cannot think that they were unreasonable
or negligent in hoping that the decree could Dbe
drawn as they required when taxation was completed.
I have tried to show, in setting out the facts,
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that substantially all the delay after that stage
was attributable to the Registrar, or to the ab-
sence of the Judge, or to other factors beyond
the control of the parties. In Kenya the Regis-
trar normally settles the form of the decree, but
the Judge must sign it, so the matter is really in
his hands, Mr. Budhdeo made a long submisslion to
us about "illegal attempts" to ave  the  decree
drawn otherwise than in conformity with the judg-
ment; but he himself was, or should have beon,
aware that, in accordance with repeated Jdirections
of this Court at least from 1953 onwards, the de-
cres should have been Included in tho appeal record
and that he was therefore himself under a Juty to
ensure that it was duly extracted. He admlits that
when he received the judgment he wanted to see the
decree, and that if it d1d not conform with the
judgment he intended to appeal against it, as well
as the judgment. His cllents, on instructing him,
had asked the very pertinent question, "What about
the Shs. 25,0002" which seems to indicate  that
their knowledge of affairs is not so limited as is
suggested. Mr. Budhdeo was porfactly aware of the
rather ridlculous situation which would be created
by a simple monoy decree, namely. that the Plain-
t1ffs, though entltled to damagse~ for breach of the
contract, would not only be unable to enforece thelr
primary rights under 1{, but would apparently lose
their deposit of Shs. 25,000, by reason of rea
judicata. Apparently thls did not strike him as
unfalr or unreasonable. Indsed, the question of
the form of the decree affected his mind so little
that, as he told us, after 18th June ho forgot all
about 1t, until it was brought btack to his mind
when the notlce of motion for raview was served on
him and on Mr. O!'Brien Kelly in December. He says
that until that time he did not know whether a Je-
cree had been extracted or not. I simply do not
believe all this. Mr. Budhdeo had applied to the
Registrar by letter of 14th June for a certified
copy of the decree and in reply the Registrar told
him that it was being drafted by Mr. Harragin's and
Mr. 0'Brien Kelly's flrms and he should apply again
by 28th June, He never applied again, He said
to us "Perhaps I didn't think it important". It is
impossible for us to know what passed between the
sellers and Mr. O'Brien Kelly, or batween them and
Mr. Budhdeo, but I believe Mr, Budhdeo's policy was
one of what I may call inactlve obstruction. He
thought time was on his side. He does not, however,
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dispute that the Registrar was entitled to consult
the Judge in the matter, and he cannot, so far ag
I can see, deny that, once that had occurred, the
remaining delays were inevitable. It is of some
Importance to note that the cross-appeal is brought
againgt both the judgment and the decree, which,
as I have egaid, was only signed on 7th June, 1954,
and of which the Respondents 31d not obtain a copy
until 27th Jure, 1954. Although a long time has
pigsed, I do nof think it can fairly be said that
the Plaintiffs have been guilty of any such delay
ag should doprive them of the opportunity of ob-
taining relief, This was clearly the opinion of
the learned President, and I respectfully agree
with him.

I can now deal very shortly with the roefer-
ence. The application to the learned President
did not call for a written decision, but his notes
are basfore us. Mr. Budhdeo, pursuing his policy
ol preventing the Courts from investigating the
guestion whether there had beoon a failure of Jus-
tice owing to a misunderstanding, contended that
on the facts the Plaintiffs should not be allowed
to cross-appeal, He also contended that cross-
appeal was in any ovent barred by tho application
for review, the point taken before us asg a prelim-
inary objcction. He relied strongly on delay.
We were of opinion that justicae clearly reguired
that this matter should be Tully investigated, that
the delay in cross-appealing was sufficilently ex-
plained, and that the learned President's order,
save as to costs, should be confirmed. We reserved
consideration of the gquestion of costs of the ap-
plication and of the reference, and proceeded to
consideration of ithe appeal and cross-appeal.

Mr. Budhdeo's principal ground of appeal, as
he himself described it, was that In this sult tho
claim for damages was purely oncillary to the claim
for specific performance, and that upon abandon-
ment of the claim Tor specific performance the claim
for damages must necessarily disappear. As a gen-
eral proposition of law this may well be correct.
I am preparad to assume that 1t is. But of course
it bogs the question whether the claim for specific
performance was In this case abandoned. Mr.Budhdeo
submitted, ns one of his principal arguments, both
agalnst review of the judgment and against admis-
sion of the cross-appeal out of time, that, if the
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In the Court judgment as 1t stood were amended and a dacreo for

of Appeal for specific parformance with compensation were pasused,

Bastern Africa. that would deprive him of his best ground for say-
ing that the judgment for Jamfges was wrong and
should be set aside. This was clearly corroct.

No. 13. It did not appear to us to be a good ground for
rofusing to enquire whether the judement was or-
Judgment. roneous owing io misundorstanding; but it seomed a
good ground for meking that enquiry before hearing
13th Qctober, argument on that partilcular ground of appeal. Weo 10
1956 - accordingly heard argument on the cross-appeal be-
continued. fore the substantive appeal,

Mr ., Budhdeo opened his preliminary objection
to the crosg-appeal by remindlng us that his dppeal
wasg lodged before the application for review, and
that no appeal had been brought against the judg-
ment on that application. He submitted that it
was not open to us to do anything which would iIn
effoct reverse that judgment. In law, however, I
think it was not a judgment but a mere ruling, 20
which could have been, but I belleve was not, em-
bodied in an order. The application was a pro-
coeding iIn the sult, and is so intituled. Its pur-
pose was to determine the form of the decreoe in the
suit - a purely procedural matte-~., On this ground
I think that thils application, though not neces-
sarily all applications for review, may correctly
be descrlbed ag interlocutory. On that footing we
have jurisdiction to vary or reverse any order,
made therson and relevant to the determination of 30
the cross-appeal, without separate appeal. E.A.
C.A, Rules, 1954, Rules 74 (4) and 78. Admittedly
the order would have been appealable by leave under
Order 42 Rule 1 (2), but that is immaterial. Mr.
Budhdeo relied on Order 44 Rule 1. He contended
that the words "who 1s not appealing" in sub-rule
(2) must by noecessary implication bar, not only a
review where the party applying has already filed
an appeal, but also an appeal where the party seok
ing to appeal has first applied for review. I think 40
there is no such implicatlion, and the suggested
congtruction is not required either by grammar or
convenience. The mischief whicli the provision
meets 1s that 1t would be imposgsible properly to
determine appeals from decrees, if they might at
any moment during the pondency of the appeals be
transformed by review into something quite differ-
ent from what was appealed from. The subject-mat-
ter of an appeal must at least be agcortainable with
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precision. On the other hand, if review has bsen
alther granted or vofused there is no reason why
an appeal from {the amended, or original, decrese,
as tho case may be, should not follow. Mr.Budhdeo
admitted that he could not support his submission
with authority, and I think there is some authority
acainst hin. An appeal clearly lies from a decree
ag arnded on review. Chitaley, Code of (Civil
procedure, 5th Edn. 3573. There seems to be no
roason why it should not lie wheore review has been
refused. We ovor-ruled the preliminary objection
to the cross-appz=al.

The nature of lr. Harris's argument on the
cross-appsal hag already heen indicated. He ex-
plained the misinderstanding which had arisen be-
tween the learned Judge and both Counsel, and
stressed the important point that nothing had been
gald or done at the trial bafore judgment was re-
sorved, which could have indlcated to Counsel the
existence of that misunderstanding, and so have
enabled them to remove 1it. He submitted that the
judgment itself; 1f it revealed ths existence of
misunderstanding, certainly 4id not not reveal its
full extent, which only became apparent on the deo-
livery of judgment on roview. He explained that,
until the hearing of the application for review,
he had no idea that tho learned Judge might take
the line that Counsel were both wrong, and that it
was for that resgson he had not filled an affidavit
by Mr. Harragin. Since the learned Judge had
himsel? directed an application for review of the
judgment, it was a shock to hear him hold that a
judgment could rot be reviewed, but only a decrese.
Mr. Harris relicd on Rule 74 (4) and submltted
that, whether cr not the learned Judge was right
in his lisited construction of Order 44 Rule 1,
and whether or not he could have acted under Sec-
tion 97, Section 99 or Section 100 of the Civil
Procedure Ordinance, wo could put matters right
now . He cited a number of cases where there had
been misunderstanding of one kind or another be-

tween Counsel, and the Court had subsequently taken

action to rectify matters; but neither he nor Mr.
Budhdso has been able to find a case where Counsel
were agreed as to what shouid be done, and the
Court, having misunderstood them, did gsomething
8lse, which, unless they agreed to it, could not
properly have been done at all.

Mr. Budhdeo was at first inclined to submit
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that this had been a consent judegment and decroee,
but when we pointed to Section 67 (2) of the Civil
Procedure 0rd., he withdrew this submisslon, which,
if accepted, would have barred his own appeal., Ile
submitted that, if Mr. Harris was right about there
having been mutual mistake, the proper remedy was
by separate suit to set aside the judgment and do-
cree., I think thls 1is erroncous. A soparate sult
ls appropriate where a judgment is to be set aglde
for fraud, and also, since appeal 1is impossible,
where the judgment was passed by consent. See Hud-
dersfield Banking Co., Limited v. Fenry Lister &
Son Limited, (1893) 2 Ch. 273, and Wilding v. San-
derson, (1897) 2 Ch. 534. But I think appeal is
an appropriate remedy, even if not the only one,
where the erroneous judgment is made through mis-
understanding by the Judge of what Counsel have
submitted. Mr. Budhdeo, as I have said, contested
the cross-appsal on the facts. I have explained
why I am against him on this lssue. When pressed
he said bluntly that his clients were not willing
elther to transier the property, or to refund the
deposit, even 1f he should not succeed on his sub-
stantive appeal. He submitted that Mr. O'Brien
Kelly had in effect abandoned thn defence of re-
pudiation, and that, although thls was technically
within his authority as Counsel, he should not have
done so, Mr. Budhdeo claimed to bo ontiltled to
re-open the question, as purely one of law, before
us., I doubt if the point is purely one of law.
Questions of sufficlency of notice to complete ap-
pear to be in igsue. Put on the view I take of
the case generally this doss not ariso. Mr.Budhdeo
could not posglbly establish a repudiation by the
buyers 1if they were justirfied in demanding compen-
sation for the re-letting as a condition of com-
pletion.

We did not hear argument on the question
whether the Supreme Court has power to review a
judgment, as opposed to a decree, and I therefore
express no firm opinion on that point; but I do
not wish to.be taken as agreeing with the declision
made thereon in the judgment on review. I think
Order 44 Rule 1 must be interpreted in the light
of other provislions of the Civil Procedure Code,
and it is arguable that Order 20 Rule 3 (3) must
by necessary implicatlon mean that a judgment can
be reviewed. On this interpretation "decree" in
Order 44 would mean not only a decree 1in esse but
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also a decres in posse. It doss not on the face In the Court
of it scem very reasonable that it should be neces- of Appeal for
sary to have a dacree extracted before the Court Rastern Africa.
can say In what terus the decree should be drawn.

I7 there wore any other method of having the terms

of a decreo formally settled, this argument might No., 13.
not be valid, It is beside the point to say that

decreas must conform with the relative judements. Judgment.,

It 1s often difficult to know how that conformity

may correctly be achileved. But whether or not 15th October,
the learned Judzxe was right in dismissing the ap- 1956 -
plication for roview on this highly technical continued.

ground, we woera of opinlon *hat we were empowared,
and ought to grant relief on the cross-appeal, and
we so Indicated to Mr. Budhdeo, In consequence
he did not arguv what would otherwise have beaen his
prineipal ground of appeal; but he had other
grounds.,

It is necessary on all aspects of the substan-
tive appeal to bear in mind the different effects
of a contract for sale of land in England and in
Kenya. In India the rules of English eguity have
no direct application, and it is clear law that the
buyer obtains no equitable estate by virtue of the
contract. Webb v, Macpherson, 30 I1.A.238. Mian
Pir Rakhsh v. Sardor Mohamed Tahapr, 61 I.A. 388.
It micht perhaps be argued that in Kenya, since
English equity applies unlass excluded by statute,
an oquitable interest 1s created; but this would
involve & restrictive meaning of the word "inter-
est" in the last sentence of Section 34 of the
Indian Transfer of Property Act, and I think the
Indlan rule musi be hold to apply in this country.
The ssller is nov a trustee for the buyer, and the
richts of the buyer are purely contractual untill
transfer is erffected. Ariff v. Jadunath, 58 I1.A.
91. The Act applies in Kenya as it stood on 27th
November, 1907, and later amendments, e.g. gection
53A, do not apply. Indian Acts (Amendments) Ord.
s. 2. The contract is to be interpreted and en-
forced in accordance with the provisions of section
55 of the Act, and it is the true meaning of that
section which we have to determine on this appeal.
Mr. Budhdeo submits that, apart from the statutory
terms imported by that section, there can be no
guch thing as an Ilmplied term in a contract for
gale of land in Xenya. I do not accept this, but
I do not think it is material in this case.




In the Court
of Appeal for
Bastern Africa.

No, 13.
Judgment.
13th October,

1956 -
continued.

66.

Mr. Budhdeo's first submission 3is that the
gscheme. of the Act is to treat ownership and posses-
sion of land as two wholly independent matters. He
says that the two things should not be confused,
and that a buyer 1ls not entitled to raise any quog-
tion of possegsion until after completion. He ro-
fers to gub-sections (1) TI) and (4) (2) ofSaction
50, and to Muliat's Trangfer of Property Act, 3rd
Edn. p. 309, where in the table of mutual richts
and duties 1t is stated that the soller's obliga-
tlon to give possession arises only after .com-
pletion. From thils he argues that in a guit for
gpecific performance it must be premature to Jis-
cuss questions of possession. If the issue of
possession of the re-let shop or componsation for
loss of posssession had beon corwectly postponed
for consideration until after completion, it would
have appeared in this sult that the sellsesrs were
ready and willing to convey in terms of the con-
tract, and therefore that no decree of specific
performance should be‘made against them, and in-
deed the buyers had repudlated. The argument is
ingenious, but, I think, unsound. Unless the con-
trary is provided, a contract subject to Section
5> obliges the seller to give prsseasion forthwith
upon completion, if the buyer wunts 1it. Except in
a notional sense, completion and transier oi pos-
sossion are simultaneous. If the seller before
completion does something which makes it impossible
for him to give possession which the contract re-
quires him to give, he 1ls guilty of an anticipatory
breach which may well go to the root of the whole
contract. If the law were otherwise, it would be
possible for a séller to grant fnor a large premium
a.99 year lease at a peppercorn rent the day before
completion and still Insist on the buyer complet-
ing, leaving him with nothing but a right to file
sult for damages after having pald the purchase
price. Mr. Budhdeo seooks to avoid this argument
by saying that the lease would be an "incumbrance",
but T think a lease i3 not an incumbrance. Apart

from this, I think the authorities are against Nr.

Budhdeo. Gour's Law of Transgfer, 7th BEdn., 746,
seems to me to state the matter more precisely than
Mulla, by saying that the seller's duty is "to de-
liver possession .... on completion of sale". In
Krishnammal v. Soundararaja Alyar, 38 Mad. 698, it
was held that, although a claim for an order for
possossion need not be jolned with a claim for
specific porformance, it can be so joined,
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Krishnajl Babaji v. Sangappa, A.IR. 1925 Bom. 181, In the Court
to which I have not been able to refer, appears to  of Appeal for
be another decision %o the game effect. And, so Bastern Africa.
Tar as this Court is concerned, the matter appears
to bs concluded by thoe judgment of Sir John (ray

in Shantilal v. Gulzar Begum, 15 E.A.C.A., 25-27. No. 13.

I think *hiy aroument fails in both its agpects.

The buyers woere entitled to take the point about Judzament.
possession or ccmpensation before completing and,

agsuming that the sallers were in breach of duty, 13th October,
the buyers did not repudiate their contract by 1956 -

takinz the point, nor were the sellers in any real continued.
sense "ready and WllllnE to convey"

The main point of substance in the appeal 1is
the submission ihat the sellers were entitled ¢to
re~let, as they did, on terms the same ag those
governing the previous tenancy. There is no dis-
pute that the buyers took gubject to any rights of
the named tenants. The guestion is whother they
rmust take subject to the rights of any tenants whom
the sellers might let in no similar terms. This
seams to me to depend entirely on the true meaning
of Section 55 (1) (e), which provides that,

"In the absonce of a contract to the contrary
eses. the seller is bound ...... between the
date of the contract of sale and the delivery
of the property, to take as much care of the
properiy and all documents of title relating
thereto which are in his possession as an
owner or ordlnary prudence would take of such
property and documents",

These words may be compared with the provisions of
Section 13 of the Indian Trusts Act, 1882, which
are closely similar, but with the important differ-
ence that a trustee is bound to "deal with" the
property as specified, while a geller of land 1ig
bound to "take care of it"., It is submitted that
this difference of wording indicates that a seller's
duty is not analogous to a trustee's, but 1s con-
fined to physical preservation of the property.
Cf. Clarke v. Ramuz, (1891) 2 Q.B, 456, where there
was a breach of duty by failing to guard against
wrongful acts by a trespasser. I think this in-
terpretation is too narrow. The words "deal with"
are appropriate to the trustee, whoso duty with
regard to the property may well be to sell or
o*herw¢se.dispose of 1%, The words "take care of"
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are more appropriate to a seller of land, whose
duty 1s, as I think, to ensure, so far as he
reasonably can, that the buyer shall get all that
he is entitled to under the contract. Thig may
involve many matters bosldes the physlcal condition
of the property. There is a curlous dJdearth of
authority in India on the meaning of para., (s).
Mulla & Gour agree that, though the Vendor is not
a trustee, his dutles are the same under para, (o)
as they would be if he were a irustee under s. 15
of the Trusts Act; but they cite no Indlan author-
ity for this. Indeed, in their commentariss on
the paragraph, Mulla cites no Indian cage and Gour
only one, which is unhelpful in this connectlon.
They both rely on the English authorities to define
the extent of the duty, and accepting, as I do,’
that the duties are closely analogous to a trustee's,
I think this 1s legitimate, I think with respect
that Chitaley, 3rd Rdn. 884-3, who also refers only
to English cases, 1s nof merely unhelpful, but has
fallen into grave error, by accepting MNukerji's
suggestlion that para. (o) deals only with matters
subsequent to execution of the transfer. This is
contrary to the plain wording and would leave a
dangerous lacuna in the Act. Mr. Budhdeo submits
that, whatever may be the exteni of a seller!'s duty
under para, (e), he 13 entitled to treat his own
interests as paramount and, so long as he is hon-
ostly acting in his own interests, he cannot be
sald to be in brsach of duty. I think this 1s an

over-simplification. Seller and buyer are both
interestsd in the property in the ordinary sense
of the word, if not in the technical sense. I

think the seller is bound to have regard to the
interests of both parties. If a situation arose
where one party's interests must inevitably be
sacrificoed to the other's I think the seller would
probably be. entltled to protect his own; but so
far ag possible he should ensure that that situa-
tion should not arise, and it clearly did not arise
here, The only legitimate interest of the sellers
which was involved when the tenancy was surrendered
was that they should not logse their four-fifths
share of the net rent of the shop for the period
of about six weeks expected to elapse before com-
pletion. This would be a matter of £10 - £13.
They could not lawfully take a premium for the re-
letting. As property-owners in Nalrobil, they could
not have been unaware that the vacancy had greatly
enhanced the capital value of the premiscs, though
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they would not know precisely by what amount. I
think they were entitled to protect their own right
to the small sum involved, and that in the last
regsort they misht even have been entitled to pro-
tect it by re-letting; but if they could protect
it without destroying the valuable windfall which
the buyers had obtained, or would obtain on com-
pletion, I think it was their duty to do so. Com-
mon-sense suggests that they should have consulted
the buyers, who would of course have agreed immedi-
ately to pay the amount, or to allow it to be de-
Jueted from thelr one-fifth share of the rent.
That one-fifth share was never paid to the buyers
and would have covered anything that might be due
to the sellers before completion. In any event,
the amount was trivial and there was never any real
suggestion that they micht lose it. If they had
consulted the buyers, and the buyers had refused
to make the small loss good in any way, the sellers
might have re-let with some confldence: but that
is not the position. It must not be forgotteon
that, where a cestul que trust 1is absolutely en-
titled to the trust property and is suil jurls, the
trustee's primary duty is to deal with thé properiy
in accordance with such directions as the cestul
que trust may give, The right to be consulted is
not merely something which may be suggested as sen-
sible or convenient, but has a legal basis, That
1s applies as between Vendor and Purchaser of land
in England is clearly shown by Egmont v. Smith,
& Ch. D. 469, 4%5. Although factually the con-
clusion in that case appears to be agalnst the buy-
ers, the principles which it lays down are wholly
in their favour, and I think the learned Judge in
the Court below was right in treating it as good
authority for giving damages in this case., I think
the buyers were bound by the provisions of para.
(e) imported into their contract to consult the
Purchasers and to ascertain their wishes and in-
tentions, before taking any step so obviously
detrimental to their interests as re-letting. I
think section 35 (5) (¢) and Sectlion 35 (8) (&)
support this wview. The clear implication of the
first paragraph is that the buyer should not have
to bear losses which are deliberately caused by
the seller, and the second seems to show that a
benefit in the nature of a windfall is part of
that which must be taken care of under Section 55
(1) (o). I think also that passapges from the En-
glish text books on Vendor and Purchaser lead to
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the same conclusion, notably one in Willilams, 4th
Bdn. 532, where it is said,

"As the result of the Purchager's egquitable

ownership of the property sold and the Vendor's
consequent trusteeship for the Purchaser, the
Vendor 1s bound, while he remains in posses-
sion of tue property sold to take reasonable
care to preserve the property in the same con-
dition in which 1t wag at the date of the
contract for salse. Ho mugt use the same care
that a trustee ought to use with regard to

the trust property, of which he 1s in posses-
sion; that 1s to say, he must take the same
care as a prudent ownor would take of his own

property".

In general, I think the sellers must keep the pro-
perty in the condition most advantageous to the
buyers. In some cases there may be doubt what is
most advantageous, but there was no doubt here:

the property should have been kept vacant. I think
the law of Kenya in this respect i1s in its prac-
tical consequences the same as the law of HEngland,
though the juridical basis 1s different. I would
dismiss the appeal and affirm the judgment for

dama ges.

I would allow the cross-appeal, and vary the
judgment and decree of the Court below by direct-
ing that judgment be entered and a decree passed
for speclfic performance of the contract, subject
to a deduction of the sum of Shs. 18,000/- awarded
ag damages from the balance of the purchase price,
and to other deductiong to which I shall later re-
for, The order of this Court should set out in
detail the provisions of the decree to be passed
in the Supreme Court and the draft of the order
should be submitted through the Reglstrar to ons
of the Judges of this Court for approval. It will
not, however, be necessary to attend to settle the
draft formally unless the parties Jlsagree as to

its Torm,

It remains to deal with the costs in both
Courts. The costs of the suilt, other than costs
of the application for review, wers ordered to be
pald by the sellers, and have been taxed. This I
would affirm and those costs can ba deducted at

once on complestion.

The costs of the application

10

20

30

40



10

20

30

40

1.

for review were ordered to be paid by the buyers.
Thay have not yet bseen taxed. I think this order
must be varied, I assume that, partly through the
fault of Mr., Harris when judgment was delivered,
it was necessary to take proceedings in review to
have the judgment and decree set right. I think
that, if the sellers had followed Mr.0'Brien Kelly's
advice in the matter, and he had appeared for them,
roview would have been granted by consent. In that
case I think Mr. Harris would probably have sub-
mitted to pay a small sum, say Shs. 300/-, for
costs of the application; or it ls possible that
sach side would have been ordered to bear its own
costs, wing to Mr. Budhdeot's as I think, mis-
conceived opposition, the costs of the application
were enormously increased. Also, I think the
learned Judge overlooked the point that the appli-
cation had been brought on his directlons. I think
the application ought to have succeeded, and in all
the circumstances I should have been inclined to
order that the sellers should pay one-half of the
buyers! taxed costs of the application. The buy-
ers, however, have contented themselves with ask-
ing that each party should bear its own costs, and
I propose that an order should be made to that effect.
The costs of the application on 6th January, 1935
to postpone hearing of the appeal were reservod,.
I think they should be treated as "costs in cause",
i.9. as part of the costs of the appesl. If the
application for review had been conducted as I have
suggested, no cross-appeal would sver have been
necessary. Although the buyors went to the lear-
ned President for indulgence, I think they ought
never to have bmen obliged to do so. The applica-
tion was in my opinion unnecessarily, and even un-
reagonably, opposed, and 1f the buyers had not ex-
pressly submitted to pay the costs of the applica-
tion in any event, I doubt if the learned President
would have ordered them to do so. We are not asked
by the buyers to vary that order and I do not pro-
pose that we should do so. But I would ensure
that the sellers!' costs are kept on what I think
would be a reasunable bagis for the work propsrly
involved by assessing thom at Shs. 200/- plus actual
disbursements allowable. The costs of the refer-
ence to the full Court, of the preliminary objec-
tion to the cross-appeal, of the cross-appeal it-
self', and of the gubstantive appeal should all
follow the event and be paid by the sellers,

v

The buyers have raised questions of interest
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on their deposit of Shs. 25,000/- and have asked
for an order under Section 55 (6) (b) of the Act.
They d41d not claim such an order in their plaint,
and I do not think we could now order payment of
interest, at least in respect of any period before
judgment in the suit. In any event there is an
overriding objection. The contract provides that,
having paid one-fifth of the purchagse price, they
shall until completion have onoe-fifth of the net
rents, Having elected to receive rent, I do not
think they can have interest. In fact, however,
they have not recelved the rent. If judgment had
been given in the terms we think proper, I think
an order could have been made then for deduction
of the rent from the purchase price, and for an
account to ascertain the amount thereof, if neces-
sary. I would include in the decree an order for
deduction in that sense, and for an account, thoush
I hope the amount due will be easily agreed. The
decree should provide that all costs hereby ordered
to be paid may be deducted from the balance of the
price, whether incurred in the Supreme Court or in
this Court. As the amount of the deductions for
most of the costs and for rent cannot be ascertained
for some time, and it 1s undesirable that completion
should be delayed, I would include in the decree an
order that a sum of Shs.23,000/- being part of the
unpaid balance of the purchase price, should be
paid into Court, instead of to the sellers, and
should thera awalt ascertalnment of the deductions
for costs and rent which are not yet ascertained,
and thereafter be released to the parties in accor-
dance with their respective rights. The decree
should grant to both parties libarty to apply gen-
erally in the Supreme Court, and as a matter of
precaution I would also grant leave to apply gen-
erally to this Court.

F. A, BRIGGS,
JUSTICE OF APPHAL.

JUDGMENT OF SINCLAIR AG, P.

I agree and have nothing to adad. The order
will be in the terms proposed by the learnsed Act-
ing Vice~President.

R. 0. SINCLAIR
ACTING PRESIDENT.

JUDGMENT OF BACON J. A.

I agree,
NAIROBI. ROGER BACON,
13th October, 1956. JUSTICE OF APPEAL

I certify that this is a true copy of the original

for REGISTRAR
25.10.1956.
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No. 14.
ORDER ON APPEAL AND CROSS-APPRAL

In Court this 13th day of October, 1956.

Before the Honourable the Acting President
(Sir Ronald Sinclair)
the Honourable the Acting Viece -Presi-
dent (Mr. Justice Briggs)
and the Honourable Mr. Justice Bacon,
a Justice of Appeal.

THIS APPEAL and CROSS-APPEAL (setting out the
above-named Respondents! intention to contend that
the Judgment above méntioned and the decree granted
in pursuvance thereof, dated the 7th day of June
1955, should be varied to the extent and in the
manner and on the grounds therein set out) COMING
ON FOR HEARING on the 2nd day of October 1956, the
3rd day of October 1956 and the 4th day of October
1956, AND UPON HEARING Mr. Narshidas M. Budhdeo
(Advocate for the Appellants) and Mr.Gerald Harris
(Advocate for the Respondents) 1t was ordered that
the matter do stand for judgment and the same com-
ing for judgment this day IT IS ORDERED :-

1. THAT the gaid Appeal be and the same is hereby
DISMISSED and that the costs thereof, together with
the costs occasioned by the adjournment granted on
the Respondents' (Plaintiffs') Application on the
12th day of January 1955 shall be borne by the
Appellants (Defendants).

2. THAT the Order made herein on the 4th day of
November 1955 by the President on the Respondents'
(Plaintiffs') Application for leave to serve Notice
of Cross-Appeal out of time BE AND THE SAME IS
HEREBY AFFIRMED save and except that this Court
doth direct that the costs awarded to the Appellants
(Defendants) under and by virtue of the said Order
shall be limited to the sum of Shs. 200/00 plus
actual disbursemsnts allowable.

3. THAT the sald CROSS-APPEAL be and the same 1s
hereby ALLOWED WITH COSTS TO0 THE RESPONDENTS
(Plaintiffs) AND THIS COURT DOTH ORDER that the
Judgment of the Honourable Me.Justlce Bourke, dated
the 18¢h day of February 1954, be and the same 1is
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heraeby varied to the extent and in the manner set
out as under :-

(1) by the substitution in the said Judgment
for the finding that the Respondents’
(Plaintirffs') claim for an Order for
gspecific performance by the Appellants
(Defendants) of the Agreemont for Salo re-
ferred to in the Plaint filed herein had
been abandoned A FINDING that the Respond-
ents! (Plaintlffs) said claim for specific
performance had been abandoned by the Res-
pondents (Plaintiffs) in favour of thoir
alternative claim against the Appellants
(Defendants) under paragraph (ii) (&), (b)
and (c¢) of the prayer to the said Plaint
but no further:

(11) by adjudging, in addition to damages in the
gum of Shs., 18,000-00 and costs, in favour
of the Respondents (Plaintiffs) against the
Appellants (Defendants), an  order for
specifilc performance by the Appellants
(Defendants) of the said Agreement for Sale:

4., THAT the Order made on the 7th day of April
1955 by the Honourable Mr. Justice Bourke on the
Respondents! (Plaintiffs') Application for the said
Judgment to be reviewed be and the same is hereby
varied by the substitutlon for the direction in the
gald Order that tho Respondents (Plaintiffs) should
pay the costs of the said Application for review,
a direction that the Respondents (Plaintiffs) and
Appellants (Defendants) should sach pay their own
costs thereof.

5. THAT the costs of the Reference to the Full
Court under the provisions of Section 1l4(b) of the
Fagt African Court of Appeal Order in Council 1950
of the order of the Presldent dated the 4th Novem-
ber 19553 on the Respondents (Plaintiffs) applica-~

tion for leave to serve Notice of Cross-Appeal out
of time shall be borne by the Appellants (Defendants).

6. THAT the costs of tho Preliminary Objectlon
raised by the Appellants (Defendants) to the Cross-
Appeal be and.the same are hereby awarded to the
Respondents (Plaintiffs).

7. (a) THAT the Rospondents (Plaintiffs) be at
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liberty to deduct the gald sum of Shs.
18,000-00 in respect of the sald Jdamages
and Shs,3,712-530 in respect or the Costs,
ag taxed, awarded to them under the gaid
Judgment, making in all the sum of Shs.
21,71£2-50, from the balance of purclase price
still due by them to the Appellants (Defen-
dants) under the saild Agreement for Sale:

THAT the Rospondents (Plaintiffs) be at
l1iboriy to deduct the total amount Jdue to
them In respect of all further costs award-
od to them acainst the Appellants (Defend-
ants) under and by virtue of the Judgment
of this Court (whether such costs were in-
curred by the Respondents (Plaintiffs) in
this Court or in the Court below) when taxed,
TOGETHER with the amount due by the Appel-
lants (Defendants) to them 1in rospect of
rent under Clause 10 of the said Agreement
for Sale from the sald balance of purchase
price after the said sum of Shs.21,712-50
shall have been deducted as aforesaid.

AND FOR THE PURPOSE of enabling the said
sale to bu completed without unnecessary
delay the Respondents (Plaintiffs) shall be
at liberty to pay to the Appellants (Defen-
dants) the sum of Sha.33,287/50 and to pay
into Court & further sum of Shs.25,000/00
(which said sums of Shs. 53,237/50 and
Shs. 25,000/00 will, with the deposit of
Shs. 25,000/00 already paid by the Respon-
Jents (Plaintiffs) to the Appellants (Defen-
dants) tovether with the said sum of Shs.
21,712/30 in respect of the sald danagos
and Taxed Costs, amount to the sum of Shs.
125,000/00 being the purchase price referred
to in the Plaint filed herein) which saild
sums of Shs, 53,287/50 and Shs.23,000/00
shall together be deemed to be in full dis-
charge of the balance of purchase money due
by the Rezpondents (Plaintiffs) to the Ap-
pellants (Defendants) by virtue of the said
Agreement for Sale, the sald sum of Shs.
25,000/~ so to be paid into Court as afore-
gaid to remain in Court and awalt ascer-
tainment of the amount due to the Respond-
ents (Plaintiffs) by the Appellants (Defen-
dants) in respect of the said further costs
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so to be taxed as aforesaild and the sgaild
roent and upon such ascertainment to bhe ap-
plied by the payment thereout to the Respon-
dents (Plaintiffg) of the amount so to be
found due to them for costs and rent upon
such asgcortainment so far as the saild sum
of Shs.25,000/- will extend and the balance,
if any, of the said sum of Shs. 25,000/00
remaining after tho payments to the Rospon-
dents (Plaintliffs) of the entire of the
amount so to be found due to them shall be
pald out to the Appellants (Defendants) upon
demand provided always that in the event of
the said sum of Shs. 25,000/- not being
sufficient to pay the amount so to be found
due to the Respondents (Plaintiffs) in re-
spect of the said further costs and the said
rent then and in such event the Appellants
(Defondants) shall pay to the Respondents
(Plaintiffs) on demand the amount of such
deficlency.

(d) THAT either of the parties hereto shall be
at liborty to apply to the Supreme Court
for an account to be taken in the event of
their being unable to agiwve the sum due to
the Respondents (Plaintiffs) by the Appell-
ants (Defendants) in respoct of the said
rent.

AND THIS COURT DOTH FURTHER ORDER that there be
substituted for the Decree passed by the Supreme
Court herein a decree in the following terms, that
is to say:-

"IN HER MAJESTY'S SUPREME COURT OF KENYA AT NAIROBI

CIVIL CASE NO.200 OF 1953
GHELA MANEX SHAH

PUNJA KACHRA

KASTURBHAT M. SHAH trading as

SHAH GHELA MANEK Plaintiffs
versus

MOHAMED HAJI ABDULLA

AHNMED HAJI ABDULLA Defandants
DECRETE

CLLIM for (1) That the Defendants may be ordered
speciflcally to complete the sale to the
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"Plaintiffs of the premises comprised in the

Agreement for Sale dated the 6th day or Da-
cembor 1931 and expressed to boe made botween
thae s fondants, as Vendors, of tho ons part
1nd Khetshi Ghelabhal, as Purchaser, of the
other pirt and known as Plot L.R.No. 209/502
glmate at River Road, Nairobl, with the build-
inua and iumprovermvnrs therson by dellvering
to the rlaintiffs contemporansously with the
sxecution of the Indenture of Assignmont there-
or already prapared by the Plaintiffs and on
rayment to the Derfsndants by the Plaintiffs
of the sum of Shs.100,000/00 the premises
comprissd in the s2i13d Aogresmont with vacant
possession of so rmch thoreof as was surron-
dored %o the Dofendants by one Velji Ravjl
Barber as gtated in the said plaint.

(11) Alternatively: (a) that the Plaintiffs
be declared entitled to damages for the fail-
ure coi the Defendants to preserve ag from the
date of the surrender to the Defondants by the
gald velji Ravji Barber of his tenancy there-
in that portion of the saild premises so sur-
rendered free from occupadtion or enjovment by
any oinsr person and for their consaquent in-
ability or failure %o doliver to the Purchas-
ery the premises so agreed to be sold free
from encumbrances and with vacant possegsion
of the portion thereof which had been surren-
dered to them by the saild Vveljl Ravji Barber
as ubovae menticned

(h) thaty the amount of such Jdamages be de-
termined by this Court and that ror such pur-
poseg 1f necessary an enquiry be had:

(e) that the Defendants be ordsred and
directed that upon payment to them by the
Pilaintiffs of the sald sum of Shs.125,000/00,
the agreed purchase price of the said promises,
less by tho sum of Shs.23,000/00 boing the
amount of ithe Jdeposit so pald by or on behalf
ol the Plaintiffs and also less by the amount
of domegeg awardod as above, they, the Defen-
dants, do execute in favour of the Plaintiffs
the said Indenture of Assignment and do de-
iilver to the Plaintirfs the samo together with
the gaid promises subject to such lettings as.
may be subsisting therein.

In the Court
of Appeal for
HBagtern Africa.

No. 14.

Order on Appeal
and Cross-
Appeal,

13th October,
1036 -
continued.
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"(1ii) That the costs of this action be paid
by the Defendants to the Plaintirffs,

THIS CAUSE coming on the 1lth day of Feb-
ruary 1954 FOR HEARING and on the 13th day of
February 1954 for Judgment before the Honour-
abls Mr. Justice Bourke in thoe presence of
Counsel for the Plaintirffs and Counsel for the
Defendants IT IS FRREBY CORDARAD that upon pay-
ment to the Defendants by the ?Plaintirfs of
the sum of Shs., 33,287-30 (bsing the sum of
Shs. 125,000/00, the agresd purchase price of
the premises consisting of Plof known as IL.R.
No0.209/502, situate af River Road, Nailrobi,
together with the buildings standing thereon
referred to in the Flaint filed herein, ILESS
by the sum of Shs. 25,000/0G the amount of the
deposit already pald by the Respondents to the
Appellants, IL&3S also by the sum of 8hs.
18,000/00, the amount of the Jdamages awardesd
herein to tho Plaintiffg, IBS3 also by the
sum of Shs, 3,712/50, the amount of the taxed
costs awarded to the Plaintiffs against the
Defendants herein, and LESS also by the sum
of Shs. 235,000/00, to be paid into Court by
tho Plaintiffs as hoereinafier appearing), THE
DEFENDANTS do execute in favour of the Plain-
tiffs a proper Indenture of Assignment of the
said premisesg for all thse estate and interest
therein of the Defendants subject to such
tenancises as may be subsisting in relation to
the said premises but otherwise free from on-
cumbrances and do deliver the said Indenturo
together with possession of the sald premiscs
to the Plaintiffs subject as aforesaid AND
for the purpose of enabling the Plaintiffs to
deduct the amount due to them in respect of
further costs and rent hereinafter mentioned
from the balance of the purchage price still
due herein and with a view to securing the
completion of the gsale without undue dslay,
IT IS FURTEER ORDERED that the Plaintirffs be
at liberty to pay Into Court out of the sald
balance of purchase price the sum o7 Shs.
25,000/00 above-mentioned, which said sum of
Shs. 23,000/00 so to be paid into Court shall
remain in Court and await ascertainment of the
amount due to the Plaintirffs by the Defondants
in respect of the rfurther costs awarded to
them under thoe Judgmoent delivored on the 13th
October 1956 in Civil Appeal Number 34 of 1034
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"wherein the above-named Defendants were the
Appselliants and the Plaintiffs above-named
were the Respondents TOGETHER wIT!" the amount
due by the Defendants to the Plailntiffs in
respoct of rent under Clause 10 of the Agree-
mont for 3ale reforred to in the Plaint filed
herein and upon such ascertainment as afore-
said bsing had tho saild sum of Shs.25,000/00
shall be applicd by the payment thereout to
the Plaintiffs of the amount to be found due
to thom in respect of the said further costs
and the said rent so far as the same will ex-
tend and the balance, if any, of the said sum
of Shs. 23,000/00 remaining after the payment
to the Plaintliffs of the entire of the amount
So to be found due to them shall be paid out
to the Defendants upon demand AND IT IS FUR-
TITER ORDERED that in the event of the said
sum of Shs. 235,000/00 not being sufficient to
pay the amount so to be found due to the
Plaintiffs in respect of the said further costs
and the sald rent then and in such event the
Defasndants do pay to the Plaintiffs ON DEMAND
the amount of such deficiency AND IT IS FUR-
THER ORDERED that* either of the said parties
shall be at liberty to apply Generally to
this Court and furthermore in the event of
their being unable to agree the gsum due to
the Plaintirffs in respect of the saild rent
olther party shall be at liberty to apply to
this Court for an account to be taken.

GIVEN under my hand and the 3eal of the

Court at Nairobil this day of atc."

8. THAT sither of ths parties hereto shall be at
liberty to apply CGSNERALIY to this Court and also
be at liberty to apply GENERALIY to the Supreme
Court in this matter as they ray be advised.

GIVEN under my hand and the Seal of the Court
at Nalrobi, the 13th day of October, 1956.

Sgd. F. HARLAND,
RTGISTRAR,
H.M.COURT OF APPRAL FOR RASTRRN AFRICA.

ISSUED at Nairobi this 17th day of January, 1957.
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No. 13.

ORDER ALLOWING FINAL LEAVE TO APPEAL
TOQ HER MAJESTY IN COUNCIL.

IN HER MAJESTY'S COURT OF APFEAL FOR BASTERN AFRICL
AT NATROBT

CIVIL APTLICATION NO. 14 of 1956

IN THE MATTER OF AN INTENLED LDPPEAL TO HAR
MAJESTY IN COUNCIL

BETWEEN: 1. MOHAMED HAJI ABDULLA and
2., AHMED HAJI ABDULLA Applicants

- and -
1. GHELA MANEK
2. PUNJA KACHRA
3. KASTURBHAI M. SHAH trading
as "SHAH GHEL. MANEK" Respondents

(Application for final leave %to appeal to Her
Majesty in Council from a Judgment and Order of
Her Majesty's Court of Appeal for Hastern Africa
at Nairobl dated 13th October, 1956, IiIn C(Civil
Appeal No. 34 of 1954

BETWEEN: Mohamed faji Abdulla

and Another Appellants

- and -~
Ghela Manek and 2 QOthers
trading as "Shah Ghela Manek" Respondents)

In Chambers this 2nd day of April, 1957.

Before the Honourable Mr, Justice Bacon, a Justice
of Appeal.

ORDER

UPON the application presented to this Court
on the 27th day ol March, 1957, by Counsel for the
above-named Applicants for final leave o appeal
to Her Majesty in Council AND UPON READING the af-
fidavit of MOHAMED BAKHSH of Nairobi in the Colony
of Kenya Clerk sworn on the 26th day of March 1957
in support thereof and the exhibits thereln refer-
red to and marked "MB1" and "MB2' AND UPON HEARING
Counsel for the Applicants and for Respondents
THIS COURT DOTH ORDER that the application for
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final leave to appeal to Her Majesty in Council be
and 1s hereby granted AND DOTIT DIRECT that the Re-
cord including this Order be despatched to England
within fourtecen days from the Jdate of issue of
this Ordser JLND DOV IMURTHIR ORDER that the costs
of this application do ablde the result of the
apneal.,

GIVAN undsr my hand and tho Seal of the Court
at Nairobi, this 2nd day of April, 1957.

P, HARLAND,
TIGISTRAR.

ISSUSD  this 3rd day of April, 1957.

In the Court
of Appeal for
Rastern Africa.

No. 13.

Order allowing
final leave to
Appeal to Her
Majesty in
Council.

2nd April 1957
- continued.



IN THE PRIVY COUNCIL Ne. 10 of 1957

ON APPEAL
FPROM HER MAJESTY'S COURT OF APPEAL
FOR EASTERN AFRICA

BETWEHR N:

MOHAMED HAJI ABDULLA and
AHMED HAJI ABDULLA Appellants

-~ ang -

GHELA MANEK SHAH

PUNJA KACHRA

KASTURBHATI M. SHAH

Trading as "Shah Ghela .
Manek" Respondents

Pam Voo W
¢ O

RECORD oF PROCEEDINGS

Herbert Oppenheimer, Nathan & Vandyk,
20, Copthall Avenue,
5.C.2,

Solicitors for the Appellants.

Linklaters & Palnes,
Barrington House,
59-67, Gresham Street,
B.C.2.

Solicitors for the Respondents.



