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IN THE PRIVY COUNCIL No. 10 of 1957

ON APPEAL

PROM HER MAJESTY 1 S COURT CF APPEAL

BETWEEN:-

ffOR EASTERN AFRICA

MOHAMBD HAJI ABDULLA and
AHMED HAJI ABDULLA Appellants

- and -

(1) GH3LA MANEK SHAH
(2) PUNJA KACHRA
(5) KA3TURBHAI M. SHAH

Trading as "SHAH GHELA 
MANEK" Respondents

RECORD OF PROCEEDINGS

No. 1. 

PLAINT

IN HER MAJESTY'S SUPREME COURT OF KENYA AT NAIROBI 
CIVIL CASE No. 200 of 1953

GHELA MANEK SHAH ) 
PUNJA KACHRA ) Tradine as 

20 KASTUKBHAI M.SHAH) SHAH GHELA MANEK

versus

Plaintiffs

In the Supreme 
Court of Kenya,

No. 1. 

Plaint.

31st January, 
1953.

SO

MOHAMBD HAJI ABU'OLLA 
AHLiSD HAJI ABDULLA Defendants

PLAINT.

1. The Plaintiffs are merchants trading in part­ 
nership in the C.I fry of Nairobi in the Colony of 
Kenya under the firm or style of Shah Ghela Manek 
and their address for service is care of Hamilton, 
Harris on & Mafchewa, Nairobi House, Nairobi in the 
said Colony. The Defendants are landowners and 
reside and carry on. business at Box 843, Mombaaa 
near market in the Protectorate of Kenya.

2. By a Memorandum of Agreement dated and
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In the Supreme 
Court of Kenya,

No. 1. 

Plaint.

31st January, 
1953 - 
continued.

executed on the 6th day of December, 1951 (regis­ 
tered in the Crown Lands Registry at Nairobi in 
Vol. N. 20 Polio 105/137) and made between tho 
Defendants and one KJtSTSHI GHEIABHAI, the Defen­ 
dants agreed with the saTd KF £nT^3helabhai for 
the sale by them to him for the sum of Shs.]£5,000/~ 
of the Plot of land known as L.R.No. 2 09/502 situ­ 
ate at River Road, Nairobi, in the Colony of Kenya 
together with the buildine: standing thoreon which 
was then rented by (1) Hiragar Motlgar (2) Velji 10 
Ravji Barber (3) Deva Naran Shoemaker, free from 
encumbrances.

3. By the said Agreement it was further provided 
that on the signing thereof the Defendants should 
be paid a deposit of Shs. 25,OOO/- in respect of 
the said sale and against the said purchase price 
of Shs. -125,OOO/- and that the balance of the pur­ 
chase money viz: the sum of Shs. 100.OOO/- should 
be paid to the Defendants on the 31st day of March 
1952 on completion of the sale. The said sum of 20 
Shs. 25,OOO/- was paid to the said Defendants on 
the 6th day of December 1951 but for reasons which 
will hereafter appear the said balance of Shs. 
100,OOO/- has not yet been paid.

4. The said Agreement'was entered into and the 
said payment of Shs. 25,OOO/- made by the said 
Khetshi Ghelabhai as the agent duly appointed for 
that purpose by the Plaintiffs.

5. The said letting to Velji Ravji Barber of por­ 
tion of the premises so agreed to be sold duly 30 
terminated by surrender on the 16th day of February 
1952, when vacant possession thereof was delivered 
up to the said Defendants.

6. After the termination of tho said letting to 
Velji Ravji Barbor and the surrender of that por­ 
tion of tho said premises comprised therein and 
prior to the 31st day of March 1952 the Defendants 
without the knowledge or authority of the Plaintiffs 
or of the said Khetshi Ghelabhai re-let the said 
portion of such premises to a stranger (whose name 40 
is believed to be Doshi & Co.), which letting is 
still subsisting with the result that the Defend­ 
ants wore unable on the said 31st day of March 1952 
and have been unable at all times since to deliver 
to the Plaintiffs the premises so agreed to be sold 
with vacant possession of that portion thereof
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which had been the subject of the letting to the 
said Velji Ravji Barber.

7. After correspondence between the parties and/ 
or their advisers, on the 16th day of January, 1953 
the Plaintiffs, by their advocates, Messrs. Hamil­ 
ton., Harris on & Mathews, submitted to the Defend­ 
ants, by their Advocates, Messrs. 0'Brian Kel]y and 
Hassan, an engrossment in duplicate of an Indenture 
of Assignment prepared on behalf of the Plaintiffs

10 for execution by the Defendants in pursuance of the 
said Agreement and by letter dated the 24th day of 
Januaiy, 1953 the said Advocates for the Defendants 
stated that the Defendants were quite prepared to 
execute the said Indenture of Assignment, but were 
unable, by reason of the re-letting so made by 
them, to give ana would not give to the Plaintiffs 
vacant possession of that portion of the premises 
formerly occupied by the said Velji Ravji Barber, 
nor would they pay compensation to the Plaintiffs

20 In respect of their refusal or inability so to give 
to the Plaintiffs vacant possession of such porilon 
of the said premises. The Plaintiffs will refer 
to the said Agreement for Sale and tc the said 
letters dated 161;h January, 1953 and 24th January 
1953 when produced.

8. The Plaintiffs are and have at all material 
times been ready and willing to complete the said 
purchase and pay fco the Defendants the balance of 
the purchase price so agreed to be paid upon the 

30 Defendants executing in favour of the Plaintiffs a 
proper Assignment in the terms submitted to the 
Defendants as above-mentioned and delivering to the 
Plaintiffs the premises comprised in the said 
Agreement with vacant possession of so much there­ 
of as had been so let to the said Velji Ravji Bar­ 
ber as above-mentioned and subject to the subsis­ 
ting leases or lettings of other portions of the 
said premises to the said Hiragar Motigar and Deva 
Naran Shoemaker.

40 9. As a result of the said unauthorised re-let­ 
ting of that portion of the premises so agreed to 
be sold which had been let to the said Velji Ravji 
Barber the markai; value of the said premises so 
agreed to be sold thereupon became substantially 
less than was the market value thereof immediately 
prior to ihe making of such re-letting and the 
present market value of the said premises if offered

In the Supreme 
Court of Kenya

No. 1. 

Plaint.

31st January, 
1953 - 
continued.
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In the Supreme for sale subject to the said re-letting is substan- 
Court of Kenya. tially less than the market value which would at-

____ tach thereto if the same were offered for sale free 
from such re-letting and with vacant possession of

No. 1. the portion so let to the said Velji Ravji Barber.

Plaint. 10. t By reason of such failure and refusal of the
Defendants to deliver the premises so agreed to be

31st January, sold to the Plaintiffs with vacant possession of 
1953 - so much thereof as was formerly lot to Vol.]! Ravji 
continued. Barber as before-mentioned the Plaintiffs have 10

suffered loss and damage.

11. The said Contract for Sale was made in the 
Colony of Kenya and within the jurisdiction of this 
Honourable Court.

WH3REPORE the Plaintiffs pray this Honourable 
C ourt :-

(1) That the Defendants may be ordered spe­ 
cifically to complete the said sale by 
delivering to the Plaintiffs ; contempor­ 
aneously with the execution of the above- 20 
mentioned Indenture of Assignment and on 
payment to the Defendants by the Plain­ 
tiffs of the said sum of Shs. 100,OOO/- 
the premises comprised in the said Agree­ 
ment with vacant possession of so much 
thereof as was so surrendered to the 
Defendants by the said Veljl Ravji Bar­ 
ber-

(ii). Alternatively:
(a) That the Plaintiffs be declared

entitled to damages for the 30 
failure of the Defendants to 
preserve as from the date of the 
surrender to the Defendants by 
the said Velji Ravji Barber of 
his tenancy therein that portion 
of the said premises so surren- 
fered free from occupation or 
enjoyment by any other person 
and for their consequent ina­ 
bility or failure to deliver to 40 
the Purchasers the premises so 
agreed to be sold free from en­ 
cumbrances and with vacant pos­ 
session of'tho portion thereof 
which had been surrendered to



them by the said Veljl Ravji 
Barber as above mentioned

In the Supreme 
Court 0f Kenya,

(b) That the amount of such damages
be determined by this Honourable No. 1.
Court and that for such purposes
if necessary an enquiry be had. Plaint.

(o) That the Defendants be ordered 
and directed that upon payment 
to tham by the Plaintiffs of the

10 said sum of Shs.125,GOO/- the
agreed purchase price of the 
said premises, less by the sum 
of Shs. 25,000/- being the amount 
of the deposit so paid by or on 
behalf of the Plaintiffs and 
also less by the amount of dam­ 
ages awarded as above, they the 
Defendants do execute in favour 
of the Plaintiffs the said In-

20 denture of Assignment and do
deliver to the Plaintiffs the 
same together with the said 
premises subject to such let- 
tinss as may be subsisting therein.

(iii) That the costs of this action be paid by 
the Defendants to the Plaintiffs.

(iv) Or fcr such other relief as to this Court 
shall saem just

Dated !;lie 31st day of January, 1953.

30 Sgd, R. H. MATHSWS,
FOR HAMILTON, HARRISON & MATHEWS 
Advocates for the Plaintiffs.

Piled by:
Hamilton,' Harris on & Ma thews, 
Advocates, 
Nairobi House, 
Nairobi.

31st January, 
1953 - 
continued.
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In the Supreme 
Court of Kenya.

No. 2.

Defence. 
(undated) .

No. 2.

1. Each and every allegation as set forth in the 
Plaint is denied save as heroin specifically ad­ 
mitted.

2. The Defendants admit paragraph 1 of the Plaint 
and add that their address for'service for the 
purpose of this suit is care of Messrs. O'Brien 
Kelly & Hassan, Advocates, Port Jesus Road, Mombaaa.

3. The Defendants do not deny paragraphs 2 and 3 10 
of the Plaint in so far as same are consistent with 
the Agreement of Sale as between the Defendants of 
the one part and Khetshi Ghelabhai of the other 
part, which Agreement was executed on the 6th day 
of December, 1951. A copy of the said Agreement 
is attached hereto and marked 'A'.

4. The Defendants admit paragraph 4 of the Plaint 
save that they are strangers to the alleged agency 
as between Khetshi Ghelabhai and the Plaintiffs.

5. The Defendants admit paragraph 5 of the Plaint. 20

6. The Defendants do not deny paragraph 6 of the 
Plaint but maintain that they were legally entitled 
and justified in re-letting the portion of the 
premises referred to therein as alleged therein.

V. The Defendants admit paragraph 7 of the Plaint.

8. As regards paragraph 8 of the Plaint, the De­ 
fendants deny that the Plaintiff's were ready and 
willing to complete the purchase in accordance with 
the agreement of sale of the Gth December, 1951. 
They further deny that they ever contracted either 30 
expressly or impliedly to give to the Plaintiffs 
vacant possession of that part of the premises 
formerly occupied by Velji Ravji Barber.

9. As regards paragraph 9 of the Plaint, the De­ 
fendants deny that the market value of the premises 
in question has been reduced by the inability of 
the Defendants to give to the Plaintiffs vacant 
possession of that part of the premises formerly 
occupied by Velji Ravji Barber.
10. The Defendants deny paragraph 1Q of the Plaint 40 
and admit paragraph 11 of the'Plalnt ,
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11. The Defendants maintain that they were at all m tho Supreme 
timeg ready and willing to perform their part of Court of Kenya, 
the contract of pale of the 6th December 1951 and __ 
that they were at all times ready and willing to 
execute in favour of the Plaintiffs a Deed of As- No. 2. 
signment in accordance with the terms thereof. 
They further maintain that the Plaintiffs have Defence - 
never been ready and willing to perform their part continued, 
of the said contract and that they (the Plaintiffs) , , , ,. 

10 have, in fact, repudiated the game. Undated).

12. The Defendants deny that the Plaintiffs have 
got any cause of action against them or that they 
(the Plaintiffs) are entitled to any of the reliefs 
claimed.

WHEREFORE the Defendants pray that this suit 
be dismissed with costs.

Sd. J. O'Brien Kelly, 
O'BRIEN KSLLY & HASSAN.
3d. K. I. Joshi. 

20 K.I. JOSHI,
Advocates for the Defendants. 

Piled by:
Messrs. G 1 Brian Lolly & Hassan, 
Advocates, 
Mombasa.

No. 5. No. 3.

ANNEXfTRB "A" TO TIES DEFENCE Annexure "A"
to the Defence.

MEMORANDUM OP AGREEMENT OP SALS OP THE UNDER­ 
MENTIONED PROPERTY BETWEEN THE PARTIES HERE- 6th December, 

30 UNDER MENTIONED UPON TERMS SPECIFIED BELOW. 1951.

1. NAME OP THE VENDORS;-
MOHAMED HAJI ABDULLA and (2) AHMED HAJI ABDULLA.

2. NAME OF THE PURCHASER; - 
KHETSHI GHELABHAI.

Z. DESCRIPTION OF PROPERTY: - 
Plot known as L.R. No.209/502 situate at River 
Road, Nairobi, together with the building standing 
thereon which is rented by (1) Hiragar Motigar (2) 
Velj'i Ravji Barber (3) Deva Naran, Shoemaker. Free 

40 fron encumbrancer.
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In the Supreme 
Court of Kenya.

No. 3.

Annexure "A" 
to the Defence.

6th December, 
1951 - 
continued.

4. PURCHASE PRICE
Shgs.125,000/- (Shillings One hundred and twenty 
five thousand only).

5. DEPOSIT AGAINST PURCHASE PRICE MADE ON THE
SIGNING HEREOF :- 

Shs.25,000/- (Shillings Twenty five thousand only)

6. BALANCE OF PURCHASE PRICE :~
Shs.100,000/- (Shillings One hundred thousand only)
to be paid on or before the 31st of March, 1952
against execution of a proper conveyance by the 10
Vendors in favour of the Purchaser, his Nominee or
Nominees.

7. CONVEYANCE :-
To be prepared by an Advocate named by the Purchaser, 
their Nominee or Nominees. Cost of such Advocate s 
Stamping and registering the Conveyance to be borne 
by the Purchas.er.

8. BROKER'S COMMISSION :-
Shgs. 2,000/- (Shillings Two thousand only) to be
paid by the Vendors to Mr. Virchand Karamshi Shah. 20

9. FORFEITURE OF DEPOSIT :-
The aforesaid deposit to be forfeited only if the 
Purchaser fails to pay the balance of the purchase 
price against the execution of a proper Conveyance 
as aforesaid.

10. RENT AND RATES :-
The Purchaser is entitled to one fifth of the net- 
rent from the date hereof to the date of execution 
of a proper Conveyance. The Vendors are liable to 
pay Municipal Rates and Ground Rent only uP "to the 30 
date of execution of proper Conveyance.

Dated at Mombasa this 6th day of December, 1951.

SIGNED Eff THE VENDORS 
in the presence of :- 
(Sgd.) K.I. Joshi, 

Advocate
Mombasa.

) (Sgd.) Mohamed H. Abdulla 

) (Sgd.) Ahmed H. Abdulla.

SIGNED BY THE PURCHASER)
in the presence of :-) (Sgd.) Khetshi Ghelabhai. 
(Sgd.) K.I. Joshi, ) 

Advocate, ) 
Mombaoa. ) Sh. I/- Stamp

6th December, 1951.

40
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In the Supreme 
Court of Kenya,

1. Save and except for (a) the admissions made 
by the Defendants in their Defence filed herein 
and Co) the Statements in the Plaint, filed herein 
which are stated ag not being denied as set forth 
in the Defence filed herein,"the Plaintiffs join 
issue with the Defendants upon their Defence.

2. As to paragraphs 8 and 11 of the said Defence 
10 the' Plaintiffs further plead that by reason of the 

events as set out in paragraphs 5 and 6 of the 
Plaint, the obligation upon the Defendants under 
and by virtue of the Memorandum of Agreement dated' 
the 6th day of December, 1951, referred to in para­ 
graph 1 of the said Plaint, was to deliver up to 
the Plaintiffs on the 51st day of March, 1952, the 
premises comprised in such Memorandum of Agreement 
with vacant possession of so much thereof as had 
on the 16th day of February, 1952, been surrendered 

20 by Velji Ravji Barber, the tenant thereof, to the 
Defendants as set out in para^raoh 5 of the said 
Plaint.

WHEREFORE the Plaintiffs pray this Honourable 
Court for judgment as prayed in the Plaint filed 
herein.

DATED this 28th day of February, 1953.

For HAMILTON, HARRISON & MATHEWS.

3 gd. J.F.H. HAMILTON, 

Advocaten for the Plaintiffs.

30 Filed by:
Hamilton, Harris on & 
Mathews, 
Advocates, 
Nairobi House., 
NAIROBI.

No. 4. 

Reply.

28th February, 
1953.
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In the Supreme 
Court of Kenya

No. 5. 

Judgment.

18th February, 
1954.

No. 5. 

JUDGMENT

On the 6th December, 1951, the parties entered 
into an agreement of sale (Exhibit A) of property 
described in Clause 3 thereof under the heading 
"Description of Property" as follows :-

"Plot known as L.R.No.209/502 situate at River 
Road, Nairobi, together with the buildings 
standing thereon which is rented by (1) Hi- 
ragar Motigar (2) Veljl Ravji Barber (3) Deva 10 
Naran, Shoemaker"

The purchase price wag fixed at Shs,125,000/-. A 
deposit of Shs.25,000/- was paid and the balance 
became payable "on or before the 31st of March, 
1952, again?c execution of a proper conveyance by 
the Vendors in favour of the purchaser, his nominee 
or nominees" (Clause 6); the conveyance to be pre­ 
pared by the Purchaser (Clause 7). It was further 
agreed by Clause 10 headed "Rent and Rates" as 
follows :- 20

"The Purchaser is entitled ';o one fifth of the
net rent from the date hero of to the date of
execution of a proper conveyance ......"

There is no suggestion that the Plaintiffs accepted 
any part of the rent paid in respect of the new 
letting to which I am about to refer.

The agreed facts are that on the 16th February, 
1952, and prior to the execution of any conveyance, 
the tenant Velji Ravji mentioned in the agreement 
surrendered the tenancy of that part of the premi- 30 
ses - the centre shop - let to him and vacated the 
premises. On the same day and without any notice 
to the Plaintiff purchasers, the defendants re-let 
the vacated part of the property to Doshi & Company 
at the same rent of Shs.178/- a month. The new 
tenant went into possession and remains in occupa­ 
tion to this day.

The agreed issues are: (1) On the facts as so 
agreed were the Defendants entitled in law to re- 
let the premises referred to without the authority 40 
of the Plaintiffs? (2) If not, have the Plain­ 
tiffs suffered damage and if so what damage?
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The Plaintiffs claim damages and have aban­ 
doned the claim for specific performance. They 
called one witness 0.3 an expert valuer to prove 
that the fact of the tenancy being determined, so 
leaving part of the promises vacant, would enhance 
its value by an amount of at least Shs . 18,000/~. 
They seek to bo recouped in damages in this sum. 
The Defendants called no witness.

NOW there is nothing in the agreement of sale 
10 itself putting in terms the Vendors under the obli­ 

gation not to do anything in the way of re letting, 
should a tenancy bo surrendered, without obtaining 
tho authority of tho Purchasers. Tho Plaintiffs' 
case is that the position arising at law rendered 
the Defendants bound, in the circumstances of part 
of the property becoming vacant, to hold their 
hands and refrain from creating a fresh tenancy 
unless they had obtained the express authorisation 
of the Plaintiffs so to do. The argument for the 

20 Plaintiffs has boen founded in reliance upon the 
effect of S.55 (G) (e) of the Indian Transfer of 
Property Act which roads :-

"55. In the absence of a contract to the con­ 
trary, the buyer and the seller of immoveable 
property respectively aro subject to the lia­ 
bilities, and have tho rights, mentioned in 
the rules next following, or such of them as 
are applicable to the property sold.

(1) The seller is bound:-
30 (e) between the date of the contract of sale 

and tho delivery of the property, to take as 
much care of the property and all documents 
of title relating thereto which are in his 
possession, as an owner of ordinary prudence 
would take of such property and documents".

It is said that this section operates to put the 
Defendants in the position of trustees and that 
upon a circumstance arising, namely, the surrender 
of a tenancy, increasing the value of the property, 

40 the Defendants should riot have re-let except upon 
notice to and in pursuance of the wishes of the 
Plaintiffs. In taking the opposite course the 
Defendants have committed a breach of trust and the 
Plaintiffs are entitled to compensation being the 
estimate of the difference between the market "re- 
aalo value" of tho property with the previously

In the Supreme 
Court of Kenya.

No. 5. 

Judgment.

18th February,
1954 -
c ont inue d.
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In tha Supreme 
Court of Kenya

No. 5. 

Judgment.

18th February, 
1954 - 
continued.

tenanted portion (the central shop) vacant and the 
re-sale value with a tenant in occupation of this 
same portion - a figure which is put on the evi­ 
dence at Shs.18,000/-. In support of the submission 
reference has also been made to Section 55(6) (a) 
of the Act which reads :-

"The buyer Is entitled where the ownership of 
the property has passed to him, to the bene­ 
fit of any improvement in, or increase in 
value of, the property and to the rents and 10 
profits thereof".

For the Defendants it is contended that even if 
they became trustees, so far from failing in a 
duty towards the Plaintiffs they took the only 
reasonable and necessary course in promptly re- 
letting at the same rent. Under the contract the 
Plaintiffs were entitled to a share of the rents 
and loss of part of such share was prevented by 
taking a new tenant; under the law the Defendants 
were entitled to the balance and larger portion of 20 
the rents until ownership passed by transfer. 
There is section 54 of the Act under which a con­ 
tract for sale "does not. of itself create any 
interest in or charge on the property, and section 
55(4) (a) which provides that "The seller is en­ 
titled to the rents and profits of the property 
till the ownership thereof passes to the buyer". 
The rents and profits are the fund out of which the 
Vendor performs the duties of maintenance (Mulla 
on Indian Transfer of Property Act 3rd Edition, 30 
page 325).

It is necessary to ascertain what was the 
position at law of the Defendants upon the contract 
of sale being made. It is clear that under the 
Indian Act the contract does not operate to trans­ 
fer any estate and so there is no parting with the 
equitable estate as in English law (Mulla op. cit. 
page 327). But it is also clear that by virtue 
of section 55 (1) (e) such a contract:- "imposes 
upon the seller a personal obligation. In the nature 40 
of a trust, and though he Is still the owner, this 
sub-section imposes upon him the same duties as 
are imposed upon a trustee by Section 15 of the 
Trusts Act. The English law imposes the same 
liability....." (Mulla pases 315-6). He is bound 
to deal with the property ffas carefully as a man 
of ordinary, prudence would deal with such property 
as if it were his own" (section 15 Indian Trusts
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20

Act, 1882). In the commentaries on the Transfer 
of Property Act, 1882, by Shaphard and Brown, 7th 
Hdition at page 200 it is stated:-- "Although the 
Purchaser does nob from the date of the contract 
acquire any interest in the property or assume the 
whole risk, he ±3 entitled to have the same care 
taken of the property by the Vendor here as under 
English la.v and this obligation of the vendor lasts 
until the properly is delivered to the buyer". 

10 G-our en the Act (V'ol.i, 4th Edition, p.653} deals 
with Section 55 (1) (a) more fully and says that 
"the Vendor must take the gamo care of the property 
as a trustee would of the property of a cestui que trust".        

I am told that there is no decided case on all 
fours with the peculiar circumstances of the in­ 
stant matter. I note that in Gour (ib. p.653) it 
is said that whore "the property sold be a. house 
in the possession of tenants, the Purchaser is en­ 
titled to damages in the nature of compensation for 
loss of a tenant (due to the wilful act or at least 
negligence of the Vendor) the measure of which 
would~bo the rent lost". In the present times of 
shortage of premises and, no doubt, rent restric­ 
tion, the loss o:? a tenant allowing transfer of 
vacant possession would apparently, on the uncon- 
troverted evidence of the Plaintiffs' witness, 
which I have no reason to decline to accept, in­ 
crease the value of such premises. What the Plain- 

30 tiffs are saying in effect is:- "Had we been in­ 
formed by the Defendants of the surrender of the 
tenancy, as they were bound to do as trustees, we 
could have required them against a promise to make 
up the four-fifths rental payment to date of trans­ 
fer, not to re-jet:; and we could have taken steps 
toward completion thus acquiring a property that 
had become subject through partial vacancy to an 
"accretion" and an increase in value (see Gour ib. 
page 692). We were entitled to the benefit of 

40 the "windfall" (Dart Vendors and Purchasers Vol.1, 
7th Edition, 290) and have in breach of trust been 
deprived of it through this re-letting behind our 
backs".

The learned advocate for the Plaintiffs has 
been at pains to show that the duties and liabili­ 
ties of a Vendor as Trustee under the Indian Act 
correspond with those of the Vendor under English 
law. I am them referred to the following passage

In the Supreme 
Court of Kenya.

No. 5. 

Judgment.

18th February, 
1954 - 
continued.
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from Williams on Vendor and Purchaser Vol. I 2nd 
Edition, page 514 as beine conclusive in favour of 
the Plaintiffs :-

"if any tenancy of lands usually'let determine 
during the interval in question, the Vendor 
ought to notify the vacancy so occurring to 
the Purchaser, and unless the Purchaser should 
express a wish that the lands should remain 
unlet and promise to indemnify the Vendor 
against loss on this account in case of the 10 
purchase going off, the Vendor ought to take 
steps to re-let the lands. And the Vendor 
should do this whether the tenancy expired by 
offluxion of time or by reason of a notice to 
quit served by the Vendor at the Purchaser's 
request".

The authority referred to by the learned author Is 
Bgmont v. Smith 6 Ch. D. 469, which is also men- 
Cloned by Gour In the work cited at page 653. I 
have consulted the report of that case in which 20 
Jessel M.R. said that what he had to consider was 
"the position in law of a Vendor who, having sold 
estates subject to yearly tenancies which he is 
not compellable to determine, ai the request and 
for the convenience of the Purchaser gives notice 
to the Tenants to leave". I quote the words of 
the learned Master of the Rolls revealing the con­ 
clusion he arrived at :-

"I think it is his (the Vendor's) duty, as he 
has given'the notices at the request of the 30 
Purchaser, which he was noi: compelled to do, 
at least before re-letting the farms, to con­ 
sult the Purchaser to know if he wishes them 
re-let, and he should give him notice that he 
intends to re-let them. That it is his duty 
and obligation to re-let them I have no doubt 
whatever".

The judgment goes on to point out that under the 
general law a trustee who allowed the property to 
remain unlet would not be performing his duty and 40 
If he did so neglect voluntarily and knowingly 
would expose himself to a serious liability to the 
cestui que trus t who loses his rent and who is en- 
Eltied to have ~6he lands kept in a proper state of 
cultivation. "That", said the learned judge (page 
476), "I have no doubt is the general law. Whether
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the vacancy happen in the ordinary course of de­ 
termining the tenancy either by the Landlord or 
the Tenant, or whether the vacancy happen because 
the Landlord gave the notice at tha request of the 
Pur chats er, appears to me as regards the subsequent 
liability wholly immaterial". " I quote the passage 
imme u ia te ly f oil ov/ ing : -

"I think il* ia tho proper course that the Ven­ 
dor should give notice'of the impending va- 

1C cancy to the Purchaser, and ask him what he 
wishes to be done; because if the Purchaser 
says 1 am willing to run the risk of tho farms 
being unlot, and~I will guarantee you against 
any loss that will arise to you in case the 
Purchase go«3 off, it might be a proper thing 
to allow them to remain unlet".

In this case under reference the Vendors had given 
notice of intention to re-let which was ignored. 
The Purchaser sued for damage caused to him by 

20 reason of the tenancies newly created (he had sold 
to sub-purchasers who threatened proceedings for 
non-delivery of possession to them). Jessel M.R. 
found the claim baseless saying (page 47V) :-

"l cannot see how the Vendors could, under the 
circumstances, assume otherwise than an assent 
on the part of the Purchaser to their re-let­ 
ting, even supposing they had not been re­ 
quired by law to re-let; and I should have 
held that they were exonerated by the corres- 

50 pondence from any liability for tho re-letting, 
even if my opinion as to the legal position 
of the part:! BS had been different from what 
it is".

Accordingly it seems evident that in law there is 
a duty upon a Vendor as trustee to give notice to 
the Purchaser of his intention to re-lot where a 
tenancy determines, whether this event occur through 
surrender by the Tenant or otherwise, and to ascer­ 
tain what the Purchaser wishes to be done. Despite 

40 the obligation to re-lot under the general law, it 
seems that the Purchasers in the instant case should 
have been given by notice the opportunity of saying 
"we will forego the ono-fifth share of rent to 
which we are entitled in respect of this central 
shop, and we will indemnify or settle with you as 
rosards the balance of tho rental amount to which

In the Supreme 
Court of Kenya

No. 5. 

Judgment.

18th February, 
1954 - 
continued.
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you are entitled up to the time of completion". 
The failure of the Defendants to perform this duty 
amounts in my opinion to a breach of trust and the 
Plaintiffs are entitled to damages by way of com­ 
pensation. As I have said, there is no suggestion 
that at any time the Plaintiffs accepted the one- 
fifth share of the rent in respoet of the re- 
letting. In assessing the damages I have only 
the evidence of Mr. S. Thakore to go upon. 1 am 
satisfied that he is sufficiently experienced to 
render an opinion as an expert in the valuation of 
property and I have no reason to think that he is 
not an honest witness. His evidence stands un~ 
contradicted and I have already intimated that I 
accept it. I assess the damages at Shs. 18,000/- 
and in view of the relinquishing of the claim for 
performance and the nature of the prayer in the 
plaint as it stands I will hear the parties as to 
the form in which judgment should be entered.

pa ge t J. Bourke,

PUISNE JUDGE.

18th February, 1954.

Judgment is entered for Plaintiffs against Defend­ 
ants in sum of Shs. 18,000/- as damages with costs

paget J. Bourke, 

18.2.54.

I certify that this is a true copy 
of the original.

(Sgd.) ?

Registrar, 
Supreme Court, Nairobi.
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No. 6. 

MEMORANDUM OF APP3AL

IN II3R MAJESTY'S COURT OP APPEAL 
FOR EASTERN AFRICA.

CIVIL APPEAL NO.34 of 1954

(Prom original Civil Suit No. 200 of 1953 of
Her Ms. jo sty'a Supreme Court of Kenya at Nairobi).

MOHAMSD HAJI ABDULLA, and 
AH1.I3D HAJI A3DULLA Appellants 

(Original Defendants)

versus
GEfiLA MANEK SHAH, PUNJA KACHRA, 
KASTURBHAI M. SHAH, trading as
"SHAH GH3LA MANEK" . Respondents

(Original Plaintiffs)

MEMORANDUM OF APPEAL

The Appellants (Defendants) above-named appeal 
from the judemen'u of Her Majesty's Supreme Court 
of Kenya at Nairobi In Its Civil Suit No. 200 of 
1953 dated the 18th day of February, 1954 (a cer­ 
tified copy whereof accompanies this Memorandum of 
Appeal), on the following among other grounds :-

1. The learned Judge omitted to frame and record 
all the issues which arose on the pleadings, and/or 
on which the rigM; decision of the case depended; 
and he erred in believing, as he appears to have 
done, that onl^r the issues recorded by him were 
the issues between the parties or that the correct 
decision in the suit depended only on the said 
issues.

2. The learned Judge failed to appreciate that 
the Plaintiff's suit^against the Defendants was 
one for specific performance plus compensation and 
that abandonment by the Plaintiffs of their claim 
for specific performance necessarily entailed dis­ 
missal of their suit and disentitled them to any 
relief; and the learned Judge further erred in that 
he omitted to take this abandonment into consider­ 
ation even on the questions of the measure of com­ 
pensation and the costs of the suit.

In the
Court of Appeal 
for Eastern 
Africa.

No. 6.

Memorandum of
Appeal.

13th May, 1954.
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3. The learned Judge'erred in holding that the 
Defendants, as Vendors, were, in law, trustees for 
the Purchasers or that there was a duty cast upon 
them by law to give notice to the Plaintiffs before 
re-letting the shop, tenancy of which was surren­ 
dered to the Defendants before completion of the 
sale by conveyance. In this respect the learned 
Judge erred in acting upon the opinions expressed 
by writers of the various commentaries on the In­ 
dian Transfer of Property Act that under the said 10 
Act the Vendor of immoveable property became a 
Trustee thereof for the Purchaser even though no 
interest therein passed to the Purchaser before 
completion, and that his duties and obligations in 
this respect were the same as those of a Trustee 
in English law; and as to the reference to the In­ 
dian Trusts Act, the learned Judge failed to app­ 
reciate that the said Act was not one of the Indian 
Acts applied in the Colony of Kenya.

4. In any event, having found or held that even 20 
under English law (where~the Purchaser under a con­ 
tract of sale of land acquired an equitable owner­ 
ship in the property and the Vendor became a trus­ 
tee for him) "the general law was that a Trustee 
who allowed the property to remain unlet would not 
be performing his duty and if he did so neglecTT" 
voluntarily and knowingly would expose himself to 
a serious liability to the cestui que trust who 
loses his rent", etc., the learned Judge ought to 
have held that the Defendants were not liable to 30 
pay any compensation or "damages" to the Plaintiffs 
and he ought not to have allowed his judgment to 
be influenced by considerations of facts and cir­ 
cumstances which were neither in evidence before 
him nor admitted by the Defendants.

5. if the Plaintiffs were entitled to claim any 
compensation at all from the Defendants, on any 
lawful ground, the learned Judge erred in awarding 
them "damages" on the footing of what the property 
would have been worth to them in possession with 40 
physical occupation of the shop referred to in the 
Plaintj as, in doing so, the learned Judge (apart 
from failing to notice as stated in paragraph 2 
hereinabove, that the Plaintiffs no longer required 
the property to be convoyed to them), in effect, 
construed the contract sued on as if it contained 
an express stipulation on the part of the Defend­ 
ants to give the Plaintiffs vacant possession or 
physical occupation of a part of the property des­ 
cribed in the said contract. 50
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6. The learned Judge's estimate of "damages" was 
not supported by tho evidence before him and it is 
basod on an erroneous and imperfect view he took 
of tho said evidence as a whole.

The Appellants, therefore, pray :-

(i) I'hat this appeal be allowed and the judg­ 
ment appealed from bo set aside;

(ii) that the Plaintiffs' suit No.200 of 1953 
in Her Majesty's Supreme Court of Kenya 
at Naii-obi be dismissed; and

(iii) that the Appellants be allowed the costs 
of this appeal and the costs of the said 
original suit.

Mombasa, dated the 13th day of May, 1954.

(Sgd.) Narshidas M. Budhdeo. 
ADVOCATE FOR THE APPELLANTS. 

Piled on 17th May, 1954.

(Sgd.) M. D. Desai, 
Piled by :- ' A.R. 
(Sgd.) Narshidas M. Budhdeo. 
Advocate for the Appellants.

No. 7.

NOTICE OP MOTION FOR REVIEW OP THE JUDGMENT 
OP THE SUPREME COURT.

IN I3ER MAJESTY'S SUPREME COURT OF KENYA AT NAIROBI 
CIVIL CASE 110. 200 of 1953

C-hela Manek Shah )
Punja Kachra ). Trading as
Kasturbhai M. Shah) Shah Ghela Manek

versus
Mohamed Haji Abdulla) 
Ahmed Haji Abdulla )

Plaintiffs

Defendants

NOTICE OF MOTION 
(Order XLIV Rule 1(2))

LET ALL PARTIES concerned attend the.Judge in 
Court on Friday the 14th day of January, 1955, at

In the
Court of Appeal 
for Eastern 
Africa.

No. 6.

Memorandum of 
Appeal.

13th May, 1954 
- .continued.

In the Supreme 
Court of Kenya.

No. 7.

Notice of 
Motion for 
review of the 
Judgment of the 
Supreme Court.

15th December, 
1954.
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1954 - 
continued.

10.30 o'clock in the forenoon on the hearing on an 
application on the part of the above-named Plain­ 
tiffs for an order that tha judgment herein de­ 
li vereTHS5y:~TnT~n^noursrD"le Mr. Justice Bourke on 
the 18th day of February, 1954 whereby judgment 
was entered for the said Plaintiffs against" the 
Defendants herein in tho sum of Shs, 18,000/- as 
damages, with costs be reviewed and that in liou 
of such judgment there shall be entered judgment 
for the Plaintiffs against the Defendants to tho 
effect following, that is to say. that the Defend­ 
ants be directed, upon payment to thorn by the 
Plaintiffs of the sum of Shs. 125,COO/- being tho 
agreed purchase price of the premises consisting 
of plot known as L.R. No. 209/502 situate at River 
Road Nairobi with the buildings standing thereon 
referred to in tho Plaint less Mie sum of Shs. 
25,000/- deposit paid by the Plaintiffs and less 
also by the sum of Shs. 18,000/- damages awarded 
to the Plaintiffs herein and less also by the costs 
of the Plaintiffs herein when taxed, to execute in 
favour of the Plaintiffs the Indenture of Assign­ 
ment of the said promises already prepared on be­ 
half of the Plaintiffs and submitted to the Defen­ 
dants and to doliver the same when executed to 
Messrs. Hamilton, Harris on & Mathaws, the Plain­ 
tiffs' advocates herein and to hand over to the 
Plaintiffs possession of the said premises subject 
to and with the benefit of such let tings as may 
be subsisting therein; and that the costs of this 
application be provided for:

WHICH application will be grounded on the af­ 
fidavit of Gerald Harris, Advocate, dated the sev­ 
enth day of December, 1954 and filed herein, the 
nature of the case and the reasons to be offered.

1954.
DATED at Nairobi this 15th day of December,

(Sgd.) W.S.O. Davles,
DY. REGISTRAR 

SUPREME COURT OP KENYA.

This summons was taken out by :- 
(Sgd.) Gerald Harris.

HAMILTON, HARRISON £ MATHSWS, 
Advocates for the Plaintiffs, 
Nairobi House, 
NAIROBI. ;

10
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Copy to be served upon :-

(1) Narshidas M. Budhdeo, 
P,0, Box 719, 
Albert Building, 
Tr-aasury Square, 
Port Jasus Road, 
MOMBASA.

(Advocate for the above- 
named Defendants)

(2) 0'Brian Kully, Hassan ?: Miller, 
A rma t r ong H   -  use,
Dolamere Avenue, (Former Advocates for the 
NAIROBI. above-named Defendants).

In the Supreme 
Court of Kenya.

No. 7.
Notice of 
Motion for 
review of the 
Judgment of the 
Supreme Court.
15th December, 
1954 - 
continued.

No. 8.

ORDER ON THE APPLICATION FOR REVIEW OF JUDGMENT..

0 R D 3 R

This is an application by way of notice of 
motion for the review of a judgment under Order 44 
Rule 1 (2). The judgment wag passed by this Court 
on the 18th February,~l954, in a suit between the 
parties, the present applicants being Plaintiffs

20 in the action. In May, 1954, an appeal was lodged 
against the judgment by the present Respondents. 
On the 17th June, 1954, the record was settled by 
the Registrar of the Court of Appeal and in pur­ 
suance of an order for security for costs the 
amount fixed was deposited on the 30th Juno. As 
further appears from the affidavit of MR. BUDHDBO, 
being the advocate for the present Respondents and 
who entered the appeal on their behalf, he corres­ 
ponded with Messrs. Hamilton, Harrison & Mathews,

30 the advocates for the applicants, who appeared for 
them throughout, enquiring if it would be conveni­ 
ent for them to have the appeal listed for hearing 
during the sessions commencing at Mombasa on the 
3rd August, 1954. Ho received a reply saying that 
no member of their firm would be at Mombasa for the 
said session of the Court of Appeal. The Appeal 
was eventually fixed for hearing on 12th January, 
1955, a notice to that effect dated 17th December 
having been issued to the parties. On the 16th

40 December, 1954, the notice of motion for review 
was filed in this Court and service was effected

No. 8.

Order on the 
application 
for review of 
Judgment.

7th April, 1955
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7th April, 1955 
- continued.

on MR. BUDHDEO on 20th December. That was the 
first the Respondents learnt of any intention to 
seek a review. Ten months had been allowed to 
elapse from the time of delivery of the judgment 
until the date the application for rev:U\v wag 
lodged. The hearing of the Appeal was postponed 
pending the determination of this application.

It is necessary for an understanding of the 
matter to give a brief account of the nature of 
the action in which the applicants obtained the 10 
judgment they now seek to review. The parties had 
entered into an agreement of sale of a plot with 
the buildings standing thereon. The applicants 
were the Purchasers and the Respondents the Vendors. 
The purchase price was Shs. 125 ? OOQ/-. A deposit 
of Shs. 25,000/- was paid and tl'..e balance became 
payable on or before a fixed date against the exe­ 
cution of a Conveyance by the Vendors. There were 
three tenants of the premises, each being in pos­ 
session of a portion. Prior to the execution of 20 
any conveyance one of the tenants named VSLJI RAVJI 
BARBER surrendered the tenancy of that part of the 
premises let to him and vacated. On the same day 
that vacant possession was so given the Respondent's 
re-let this portion of the prope->ty to a new tenant 
without any notice to the Applicants.

The Applicants sued and prayed for tho follow­ 
ing relief:-

(i) "That the Defendants may be ordered speci­ 
fically to complete the said sale by de- 30 
livering to the Plaintiffs, contemporane­ 
ously with the execution of the above- 
mentioned Indenture of Assignment and on 
payment to the Defendants by the Plain­ 
tiffs of the said sum of Shs. 100,OOO/- 
the premises comprised in the said Agree­ 
ment with vacant possession of so much 
thereof as was so surrendered to the De­ 
fendants by the said Velji Ravji Barber.

(ii) "Alternatively: (a) That the Plaintiffs 40 
be declared entitled to damages for the 
failure of the Defendants to preserve as 
from the date of the surrender to the 
Defendants by the said Velji Ravji Barber 
of his tenancy therein that portion of 
the said premises so surrendered free 
from occupation or enjoyment by any other
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person and for their consequent Inability 
or failure to deliver to the Purchasers 
the premises so agreed to be sold free 
from encumbrances and with vacant posses­ 
sion of the portion thereof which had 
been surrendered to them by the said 
V'elji Rav.ji Barber as above-mentioned.

(b) "That the amount of such damages be 
detent-'.ned by this Honourable Court and 

10 that for such purposes if necessary an 
enquiry be had.

(c) "That the Defendants be ordered and 
directed that upon payment to them by 
the Plaintiffs of the said sum of Shs. 
1255GOO/- the agreed purchase price of 
the said premises, less by the sum of 
Shs. 25,000/- being the amount of the 
deposit so paid by~or on behalf of the 
Plaintiffs and also less by the amount 

20 of damages awarded as above, they the
Defendants do execute in favour of the 
Plaintiffs the said Indenture of Assign­ 
ment a-;d do deliver to the Plaintiffs 
the s a:,, s together with the said premises 
subject to such lettings as may be sub­ 
sisting chore in".

At the trial of the action MR. HARRAGIN ap­ 
peared for the Plaintiffs (present applicants) and 
MR. C'BRISN KELLY for the Defendants (present re- 

30 spondents).

The agreed issues wore: 1. In view of the 
agreed facts wore Defendants entitled In- law to 
re-let the premises referred to without authority 
of Plaintiffs? 2. If not, have Plaintiffs 
suffered damage, and If so what damage?

The Plaintiffs called evidence on the issue 
of damages, no evidence being led for the Defend­ 
ants .'

In opening his address on the legal questions 
40 involved, MR. HARRAGIN'stated (I "quote from my 

notes on record, which have boen referred to on 
this application):-

"No notice or authority for re-letting sought 
from us. We were entitled to the benefit of

In the Supreme 
Court of Kenya.

No. 8.

Order on the 
application 
for review of
Judgment.

7th April, 1955 
- continued.
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tha surrender, (we were) denied it, therefore, 
entitled to damages. What damages? We asked 
specific performance but this impossible. 
Only relief damages".

Judgment was given on a later date when MR. 
HARRIS (who appears for the Applicants) appeared 
for the Plaintiffs and MR. O'BRIEN KSLLY for the 
Defendants. Havine re sard to what had been stated 
by MR. HARRAGIN I said in my judgment - "the Plain­ 
tiffs claim damages and have abandoned the claim 10 
for specific performance". I concluded the judg- 
ment as follows :- "l assess the damages at 
Shs. 18,000/- and in view of the relinquishing of 
the claim for performance and the nature of tho 
prayer as it stands, I will hear the parties as to 
the form in which judgment should be entered" .

My recollection of what then occurred is very 
clear and is borne out by my notes taken at the 
time and by what MR. HARRIS has stated on this ap­ 
plication, which appears from my notes. MR.HARRIS 20 
said, in response to the enquiry as to entry of 
judgment: "There should be judgment for Plaintiffs 
for damages in sum assessed - Shf1.. 18,000/- - and 
costs". MR.O'BRIQN KSLLY rose --.nd said: "I agree". 
Thereupon I entered judgment accordingly and, .fol­ 
lowing my practice, (Mr.Harris recollects that this 
was done), read out what I had written, namely, 
"judgment is entered for Plaintiffs against Defen­ 
dants in sum of Shs. 18,000/- as damages with 
costs'1 . No objection was taken to that form of 30 
judgment entered at request and by consent of the 
advocates for the parties. My impression was 
that any differences concerned with the execution 
of the Conveyance had been smoothed out and had 
been the subject of arrangement or settlement be­ 
tween the parties, and ^hat all that was required 
was judgment in respect of the damages estimated 
on adjudication of the agreed issues as to liability 
and amount. On the pleadings there was contest 
as to the alleged right to specific performance; 40 
but such was not included as an agreed issue: no 
evidence was led to any such issue: it was stated 
that the only relief sought was in damages; and 
finally it was stated as agreed that judgment 
should be for the damages as assessed and costs.

The granting of this application for review 
is sought in order that there may be a re-hearing
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(0.44 Rule 6), and, in the words of the notice of 
motion, that judgment should be entered :-

"for the Plaintiffs against the Defendants to 
the effect following7 that is to say, that 
the Defendant be directed, upon payment to 
them by the Plaintiffs of the sum of Shs. 
125,OOO/- being the agreed purchase price of 
the premises consisting of plot known as L.R. 
NO.209/502 situate at River Road Nairobi with 
the buildings standing thereon referred to in 
the Plaint less tho aura of Shs. 25,OOO/- de­ 
posit paid by the Plaintiffs and less also by 
the sum of Shs. 18,OOO/- damages awarded to 
the Plaintiffs herein and less also by the 
costs of thc> Plaintiffs herein when taxed, to 
execute in favour of the Plaintiffs the In­ 
denture of Assignment of the said premises al­ 
ready prepared on behalf of the Plaintiffs 
and submitted to the Defendants and to deliver 
the same when executed to Messrs. Hamilton, 
Harris on & Mathews, the Plaintiffs' Advocates 
herein and to hand over to the Plaintiffs po­ 
ssession of the said premises subject to and 
with the be> of it of such let tings as may be 
subsisting Lhore in".

SO

40

The applicants are, therefore, endeavouring 
to obtain the relief as prayed in paragraph (ii) 
(c) of the prayer in the plaint. The application 
is supported by the affidavit of Mr.Harris. There 
is no affidavit by either Mr.Karragin or Mr.O'Brien 
Kelly. In paragraph 5 of the said Affidavit it 
is deposed:-

"That at the hearing of the suit before the 
Honourable Mr. Justice Bourke on the llth day 
of February 1954 the Plaintiffs were repre­ 
sented, in the absence of this Doponont by 
Mr. W.L. Harragin, Advocate, of my said firm 
and it was conceded on behalf of the Plain­ 
tiffs that if, as appeared to be .the case, tho 
unauthorized re-lotting of the 
portion of tho premises which had been sur­ 
rendered was still subsisting, a decree for 
specific performance as claimed at para, (i) 
of the prayer to the Plaint would not be en­ 
forceable and should not be pressed for and 
that accordingly the issues for determination 
by the Court should bo confined to the

In the Supreme 
Court of Kenya.

No. 8.

Order on the 
application 
for review of 
Judgment.

7th April, 1955 
- continued.
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In the Supreme alternative relief claimed at para, (ii) of 
Court of Kenya. the said prayer".

The source from which the deponent obtained
No. 8. this information is not disclosed. I believe my 

notes on record accurately reflect what was said.
Order on the Issues were fixed relevant to the matter prayed by
application paragraph (ii) (a) and (b); there was no reference
for review of to paragraph (ii) (c) of the prayer.
Judgment.

Paragraphs 7 and 8 of the Affidavit of Mr.
7th April, 1955 Harris read as follows :- 10
- continued.

"(7) That at the said hearing on the 18th day 
of February 1954 the Plaintiffs were repre­ 
sented by this Deponent and the Defendants by 
Mr. J.O. O'Brien Kelly, Advocate, a member of 
the said firm of O'Brien Ko.'.ly & Hassan, and 
that immediately following the delivery of the 
said judgment Mr. O'Brien Kelly agreed with 
this Deponent that judgment should be entered 
for the Plaintiffs in the form set out at para, 
(ii) (a), (b) and (c) of the prayer to the 20 
Plaint save that in lieu of directing an en*- 
quiry as to damages as mentioned at clause (b) 
of that paragraph the damagos should be the 
sum of Shs. 18,000/- referred to in the said 
judgment, and this Deponent, in reply to his 
Lordship's enquiry as to the form of order 
required, sought to intimate such agreement 
to the Court. I refer to a copy of a joint 
letter to the Registrar of this Honourable 
Court dated the 28th day of June 1954 from my 30 
said Firm and the firm of O'Brien Kelly, Has­ 
san & Miller (successors to O'Brien Kelly £ 
Hassan) and sianed by me and the said Mr. 
O'Brien Kelly (the original whereof is on the 
file of this Honourable Court) upon which 
marked with the letter "c" I have endorsed my 
name at the time of swearing hereof.

"(8) That in endeavouring so to convey to the 
Court the effect of such agreement between 
this Deponent and Mr- 0'Brian Kelly it would 40 
appear that this Deponent did not make himself 
clear, with the result that judgment was en­ 
tered for the said sum of Shs. 18,000/- as 
damages, with costs, but the relief sought at 
clause (c) of para, (ii) was not included in 
the judgment as entered".
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I find it difficult to appreciate what the 
Deponent means in saying (paragraph 7) that he 
"sought to intimate such agreement to the Court", 
or that (paragraph 8) "it would appear that this 
Deponent did not make himself clear". I have al­ 
ready referred to what in fact was said by Counsel 
at the time judgment was entered. Every oppor­ 
tunity was given to the advocates to make their 
submissions as to the form in which judgment should

10 be entered; and it was clearly and concisely stated 
what the judgment should be as a matter of consent. 
Mr. Harris has said on this application that his 
attitude then v;aa the result of a misunderstanding 
and that anyway he thought the relief sought in 
paragraph (ii) (c) of the prayer would appear in 
the formal decreo to be drawn up - despite the pro­ 
visions of Order 20 Rules 6 and 7. He said quite 
frankly - "l had not attended at the hearing and 
may have thought you had intimated there would be

20 the alternative relief directing assignment anyway; 
and I was concerned with entering a decree for the 
damages to be deducted from the purchase price. I 
didn't know what had been said during the proceed­ 
ings by Mr. Harragin and Mr. 0'Brien~Kelly. I re­ 
member you read nut the form of judgment and I 
thought the othe:,.- matter as to directing assign­ 
ment had been dealt with earlier and damages was 
the only matter left - so I said judgment for dam­ 
ages and costs. After all, we are clearly entitled

30 to the relief on the merits and admissions. We 
were both agreed on the full alternative relief 
claimed ..... Nothing was said about the alter­ 
native prayer (in the plaint) to the Court".

Mr. Budhdeo argues that if it was a matter of 
failing to communicate to the Court that there was 
to be a consent order for specific performance as 
prayed in paragraph (ii) (c) of the prayer, then 
there was a failure to exercise due diligence: 
there was no mistake or error apparent on the face 

40 of the record and no sufficient reason for review 
by way of these very belated proceedings. He, Mr. 
Budhdeo, states that the other side vraa probably 
quite confident t;hat Mr. 0'Brian Kelly would got 
his clients to execute the agreement and an adjust­ 
ment was being made between-the parties.

The applicants rely upon the letter of 28th 
June, 1954, referred to in paragraph 7, quoted 
above, of Mr. Harris' affidavit, which sets out
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that it was agreed between the advocates appearing 
for the parties that the Order which should be made 
was in effect, "an order as claimed at paragraph 
(ii) of the prayer of the P3a int save that the en­ 
quiry as to damages is not necessary in view of 
the Court having already assessed the damages at 
Shs. 18,000/-".

Mr. Budhdeo contends that a review cannot 
properly be granted on a subsequent admission of 
this kind, which was made without his knowledge or 10 
that of his clients: if there was such an agree­ 
ment at the time of the trial it was not made known 
to the Court and no mistake is apparent on the 
face of the record: there is no affidavit by Mr. 
O'Brien Kelly going to show any consent to an order 
for specific performance; but there is his formal 
consent on record to the judgment as entered. If 
the suit was re-opened on a granting of the appli­ 
cation for review, it would be submitted that there 
was no case made out for ordering specific perform- 20 
ance; performance, Mr. Budhdeo affirms, was never 
refused by his clients; there was no default by the 
Vendors.

Mr. Harris also referred tn Sections 97, 99 
and 100 of the Civil Procedure Ordinance, though he 
agreed it was not a matter for application of the 
slip rule (Section 99). Mr. Budhdeo pointed out 
that this was expressly an application by notice 
of motion for review under O^der 44 Rule 1 (2) and 
he referred to Order 20 Rule 3(3). It was not an 30 
application or a matter for the exercise of inher­ 
ent powers (Section 97) or for amendment (Section 
100) in a suit that had not reaoned the stage of 
determination. He further raises three prelimin­ 
ary objections to going to the validity of these 
proceedings for review.

In the first place it is argued that since no 
decree has been drawn up, the application is bad 
because review lies, under Section 80 of the Civil 
Procedure Code and Order 44, Rule 1, only where a 40 
person considers himself aggrievod by a decree, and 
there is no formal decree in existence but only a 
judgment. It is stressed that under the proviso 
to the definition of "decree" in Section 2 of the 
Civil Procedure Ordinance, it is only for the pur­ 
poses of appeal that the word "decree" shall, include 
judgment; a judgment is appealable notwithstanding
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that a decree in pursuance thereof may not have 
boon drawn up. Section 80 and Order 44, Rule 1 
are devised for the purposes of review and the use 
of tho word "decree" therein is not for the pur­ 
poses of appeal and so does not include judgment. 
I think there is substance in this argument. It 
is true that there is a judgment "from which an 
appeal is allowed" by virtue of the proviso under 
reference and tho provisions of Soction 66 of the 

10 Civil Procedure Ordinance (and see Mohamedbhai & 
Co. v. Ghani (1952) 19 S.A.C.A. 38); but there is 
no provision that fur the purposes of review the 
word "decree" shall include judgment. A review 
is not the same thing as, or a substitute for, an 
appeal, A.I.R. Commentaries 5th (1951) edition, 
Vol. 3 page 3531). Since there is no decree it 
is not open to the applicants to obtain a review.

It is also contended that since an appeal has 
been preferred (by the Respondents), proceedings 

20 for review do not lie. This argument is based on 
the wording of Section 80 of the Civil Procedure 
Ordinance, from which flows the jurisdiction in 
review, and which reads as follows :-

"80. Any person considering himself aggrieved-
(a) by a decree or order from which an 

appeal is allowed by this Ordinance, 
but from which no appeal has been 
preferred; or

(b) by a decree or order from which no 
30 appeal is allowed by this Ordinance.

may apply for a review of judgment to the 
Court which passed the decree or made the 
order, and the Court may make such order 
thereon as it thinks fit".

The words of this section appear again in Or­ 
der 44, Rule 1(1); but sub-rule (2) of"that rule, 
under which the applicants move, is in the follow­ 
ing terms :-

"(2) A party who is not appealing from a decree 
40 or order may apply for a review of judg­ 

ment 11 otwith stand ing the pendency of an 
appeal by some other party except virhere 
the ground of such, appeal is common to 
the applicant and the appellant, or when, 
being respondent, he can present to the 
Appellate Court the case on which he 
applies for the review".
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It is submitted that this sub-rule is ultra 
vires the powers to make rules conferred by section 
8~1 of the Civil Procedure Ordinance, as being in­ 
consistent with Section 80 (a) of that Ordinance. 
Reference has been made to the Indian Code of Civil 
Procedure from which Order 44, Rule 1 has been 
taken (Order 47 Rule 1 - Mulla loth Edition, p. 
1142); but I dc, not find it necessary to consider 
the point based on the legislative authority, as 
to why Order 47 Rule 1 (2) of the Indian Code 10 
(equivalent to our Order 44 Rule 1 (2)is not ultra 
vires, though, according to the argument, it Is" " 
also inconsistent with Section 114 (a) of the In­ 
dian Code, which is equivalent to Section 80 (a) 
of our Civil Procedure Ordinance. The whole of 
Mr. Budhdeo's argument is founded on this, that the 
words "but from which no appeal has been preferred" 
in Section 80 (a) of the Ordinance, must be read 
to preclude any review where an. appeal has been 
preferred by the party on either side. On that 20 
reading Order 44 Rule 1 (2) would be inconsistent 
as permitting an application for review by a party 
not appealing notwithstanding the pendency of an 
appeal by some other party. It seams to me to be 
plain enough that the v/ords under consideration in 
Section 80 (a) and Order 44 Rule 1 (a) are to be 
read as precluding application for review by the 
person considering himself aggrieved where such 
person has preferred an appeal. I refer to the 
A.I.R. Commentaries on the Indian Code of Civil 30 
Procedure 5th Edition, Vol. 3 p. 3532, and to Jan-- 
kiram Go. v. Chunilal Shriram Chandak 1944 I.X7TR. 
Bom. 675. At p. 680 of that report the observa­ 
tion of Sargent C.J. in Pandu v. Devj i (1883) 7 
Bom. 288 (not available) ~iV quoted as follows :-

"The intention of the law seems merely to be to 
prevent a party, against whom judgment has 
been passed, from availing himself of two 
remedies at one and the same tlrno; .and apply­ 
ing for a review whilo his appeal is pending". 40

I think that is right and I would, with re­ 
spect, adopt that observation as affording the 
answer to the question raised. It is not a~matter 
of the preferring of an appeal by either party to 
proceedings, resulting in a decree or order, but of 
the person aggrieved being prevented from seeking 
review whore~he has resorted to the remedy of ap­ 
peal. That being so, there is none of the alleged
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inconsistency in Order 44 Rule 1 (2) and this sub- 
rule is not ultra y_ires the rule-making powers. 
The fact thaFTlTT Respondents preferred an appeal 
before the applicants moved for review does not 
render those present proceedings bad and ineffec­ 
tive. This point accordingly fails.

The third point taken and specifically pleaded 
on behalf of <;h0 Respondents is that the applica­ 
tion is time-barred. Mr. Btidhdeo stated -chat he 

10 did not; rely upon this defence if the Court decided 
in his favour on the first two points raised. As 
ho has failed on the second point I proceed to con­ 
sider the question of limitation.

It appears that there is no provision in any 
local Ordinance or law providing a period of limi­ 
tation in respec!; of an application for review. 
Mr. Budhdeo accordingly relies upon the saving 
covering the Indian Limitation Act, 1877, contained 
in Section 41 of the Limitation Ordinance (Cap.11).

20 By Section 162 of that Act, the period of limita­ 
tion is twenty days from the date of the decree or 
order where the review is sought from any of, the 
High Courts of Judicature at Port William, Madras 
and Bombay or tLo Chief Court of the Punjab in the 
exercise of its original jurisdiction. Assuming 
that Mr. Budhdeo is correct in his argument that 
what was provided in respect of such specified High 
Courts in India is the law. binding upon the Supreme 
Court in Kenya, by reason of the provisions of

30 Sections 3 and 4 of the Indian Acts (Amendments) 
Ordinance (Cap. 2), he is left with the difficulty 
arising over thfi date of the decree. In India the 
date of the decree is the date of the judgment 
(Order 20 Rule 7), whereas in Kenya the date of 
the decree bears the date of the day on which it 
is signed (Order 20 Rule 7 (1)). Having already 
successfully argued that the judgment cannot be 
regarded as a decree for the purposes of an appli­ 
cation for review, the Respondents' advocate now

40 appears to be in some degree hoist with his own 
petard, for since there is no decree time never 
began to run; and if a decree were now taken out 
the twenty days would, according to the argument, 
commence on tho date it was signed. Mr. Budhdeo 
submits, however', that here ono should ta.ko the 
date of tho judgment and not. the date of any de­ 
cree. I quite fail to see how this could properly 
bo dona. I may bo wrong in having hold that
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"decree" in Section 80 (a) and Order 44 Rule 1 does 
not include judgment by virtue of the proviso in 
Section 2 of the Civil Procedure Ordinance, but, 
even if that be go, the word "decree" in Section 
162 of the Indian Limitation Act, 1877, clearly 
cannot be given such an extended meaning. Limi­ 
tation, after all, is the artificial creature of 
statute, and a party relying up-r-n such a means of 
excluding resort to a remedy must be strictly kopt 
within the restrictive provisions of the particular 10 
enactment. Mr. Budhdeo's argument that since the 
Applicants failed to take out a decree, they cannot 
avail of their own default to resist the defence of 
limitation has, in my opinion, no bearing whatever 
on the matter. This point accordingly also fails.

Lest it be held elsewhere that I have erred 
in deciding the first preliminary point, concerned 
with the absence of a decree, in favour of the Re­ 
spondents, I think it right to address my mind to 
the merits. This is not an instance of a review 20 
being sought on ground of the discovery of new and 
important matter'or evidence which, after the ex­ 
ercise of due diligence, was not within the know­ 
ledge of the party"or could not be produced by him 
at the time when the decree (assuming "decree" in­ 
cludes judgment) was passed; nor is it an instance 
of some mistake or error apparent on the face of 
the record. The question remains whether there 
is "any other sufficient reason11 to permit a review. 
These words refer to a reason analogous to those 30 
specified in the rule (Chhajju Ram v. Neki I.L.R. 
3 Lah. (1922) 127). The advocate for tho Appli­ 
cants is saying in effect that, "the judgment I 
asked to be entered is not that v/hich the parties 
really agree upon. I failed through a misunder- 
standing~to communicate the true position to the 
Court and anyway I thought the decree would be in 
the form of an order for specific performance, as 
prayed at paragraph (ii) (c) of the plaint, allow­ 
ing Shs . 18,000/- in account as damages". Then a 40 
letter to the Registrar, admittedly signed by Mr- 
O'Brien Kelly four months after judgment was given, 
is relied upon as indicating the attitude of the 
parties at the time judgment was entered. This 
letter was written without reference to the Re­ 
spondents, who submit through their affidavits that 
its contents are not binding upon them. It is said 
before this Court by Mr. Budhdeo that any- claim 
for specific performance would be a matter of con­ 
test on a re-opening of the case pursuant to the 50
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granting of this application for review. He sub­ 
mits that the letter under reference should not be 
looked to as evidence of a subsequent admission as 
to the matter litigated (A.J.R. Commentaries 5th 
3dn. Vol. 3, p. 3548). An attempt, he argues, is 
being made to obtain review on the ground that the 
terms of a consent judgment, clearly expressed be­ 
fore the Court av trial, were not the correct terms 
agreed upon at the time, and this Court is being 

10 asked to chango its judgment and finally aajudicate 
in the terms now said to have boen agreed and com­ 
municated to it for the first time, which would 
incidentally havo the effect of frustrating the 
Respondents' appeal.

I think there is substance in Mr- Budhdeo's 
submissions on the merits. Had the advocate for 
the Applicants ascertained what had taken place 
earlier in the trial when Mr. Harragin appeared, 
he would not have been under any misapprehension

20 leading him to think that it had already been com­ 
municated to the Court as being agreed between the 
parties that an order for specific performance 
should follow upon a finding of liability in clam- 
ages on the single issue settled. Any such mis­ 
apprehension should anyway have been dispelled when 
the judgment .entered by consent on the record was 
read out. Further, had notice been taken of Order 
20 Rule 6(1), it could not have baen thought that 
the decree could contain an order for specific

30 performance in view of the judgment entered as 
agreed. If there was a definite agreement that 
judgment should be entered in terms of paragraph 
(iiy (c) of the grayer in the plaint, it is extra­ 
ordinary that th^ advocate appearing on each side 
should not only have fai led to make that clear but 
have conveyed something quite different to the. 
Court. Then there is the extraordinary factor of 
a delay of nearly a year beforo taking any step 
for review, though notice of the appeal having been

40 preferred was received as long ago as May, 1954. 
In so far as review is a matter of discretion, I 
would think this long delay in the circumstances 
would in itself justify a refusal of the applica­ 
tion. But leaving that aspect aside, I am of the 
opinion that no sufficient ground has been shown 
to merit the granting of this application.

In Venkayya v. Suryanarayana and Others A.I.R. 
(1940) Mad. 203, It was held that :-

In the Supreme 
Court of Kenya.

No. 8.

Order on the 
application 
for review of
Judgment.

7th April, 1955 
- continued.



34.

In the Supreme "where a specific question involved in an issue 
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____ tiff has been abandoned as a result of an
erroneous view taken by the Plaintiff's plead- 

No. 8. or, the Court cannot interfere under Order 47
Rule 1 (providing for review). Otherwise

Order on the there will be no~finality to the decision of 
application a Court ir after judgment Is pronounced the 
for review of parties or advocates are allowed to como for- 
Judgment. ward and say that a certain argument was ad- 10

dressed or given up in the course of the trial
7th April, 1955 as the result of theirC'notjromemboring certain 
- continued. material facts".

In the course of his judgment the learned 
judge said (at p. 205) -

"if applications for review are allowed on 
such grounds, there will be no end to legal 
proceedings. The aggrieved party may have 
other remedies open to him but so long as the 
case does not fall within the purview of Order 20 
47 Rule 1 it will not be correct to allow an 
application for review".

I think, with respect, that is plainly right, - 
and I do not discern any material difference in 
the instant matter where the Applicants' advocate 
makes it clear that he took the course he did in 
consenting to the judgment entered, because he did 
not inform himself as to what had taken place 
earlier in the trial of the action, and was there­ 
fore under a misapprehension, and further took the 30 
erroneous view that the decree would provide for 
the additional relief and could DO drawn up so as 
not to agree with the judgment.

The application is dismissed with costs.

3d. PA GET J. BOURSE,

Judge. 

7th April, 1955.
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CLAIM:-

(i) That the Defendants may be ordered specific­ 
ally to complete the sale referred to in the plaint 
by delivering to the Plaintiffs, contemporanaously 
with the execution of the Indenture of Assignment, 
and on payment to the Defendants by the Plaintiffs 
of the sum of Sho. 100,OOO/- the premises comprised 

10 in the Agreement of Sale referred to in the Plaint 
with vacant possession of go much thereof as was 
surrendered to the Defendants by Velji Ravji Bar­ 
ber;

(ii) Alternatively:

(a) That the Plaintiffs be declared entitled 
to damages for the failure of the Defen­ 
dants to preserve as from the date of the 
surrender to the Defendants by the said 
Velji Ravji Barber of his tenancy therein 

20 that portion of the said premises so sur­ 
renders-: free from occupation or enjoy­ 
ment by any other person and for their 
consequent inability or failure to deliver 
to the Purchasers the premises so agreed 
to be sold free from encumbrances and with 
vacant possession of the portion thereof 
which had boon surrendered to them by the 
said Volji Ravji Barber as above-mentioned.

(b) That the amount of such damages be deter- 
30 mined by this Honourable Court and that 

for such purposes if necessary an enquiry 
be had.

(c) That the Defendants be ordered and direc­ 
ted that upon payment to them by the 
Plaintiffs of the said sum of Shs.325,000/- 
the agreed purchase price of the said 
premises, less by the sum of Shs.25,000/- 
being the amount of the deposit paid by 
or on behalf of the Plaintiffs and also 

40 less by the amount of damages awarded as 
above, they the Defendants do execute in 
favour of the Plaintiffs the said Inden­ 
ture of Assignment and do deliver to the 
Plaintiffs the same together with the said

No. 9.

Decree.

7th June, 1955,
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premises subject to such letting as may 
be subsisting therein; and

(iii) That the cost of this action be paid by the 
Defendants to the Plaintiffs.

WHEREAS on this suit coming on the 18th day 
of February, 1954, for final disposal before Tho 
Honourable Mr- Justice Paget J. Bourke in the 
presence of Mr. Gerald Harris, Counsel for the 
Plaintiffs and Mr. J. O'Brien Kelly, Counsel for 
the Defendant, judgment was entered in favour of 
the Plaintiffs for Shs. 18,GOO/- as damages and 
for costs against the Defendants, IT IS HEREBY 
ORDERED that the Defendants do pay to the Plain­ 
tiffs Shs. 21,712/50 (Shillings 'Twenty ono thou­ 
sand seven hundred and twelve and Cents fifty) as 
per following particulars :-

10

Damages
Costs as taxed
Total

Shs. 18,000.00
Shs. 5,712.50
Shs. 21,712.50

GIVEN under my hand and the Seal of this Court 
this 7th day of June, 1955.

20

(SEAL)

S etd . PAGET J . BOURKS . 
JUDGE.

SUPREME COURT OF KENYA.

I certify that this is a 
true copy of the original.

(Sgd.) R. H. LOWNIS, 
Dy. Registrar
Supreme Court 

Nairobi 
27.6.1955.

This is the Exhibit marked "X" referred 
to in the Affidavit of Gerald Harris 
Sworn this 9th day of July, 1955, Kenya

be fore me,
Signed: N. J. DAVE, 
Commissioner for Oaths.

30
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No. 10.

NOTICE OP MOTION TO SERVE NOTICE OP 
GROSS APPEAL OUT OF TIME. ___

^L^L MAJESTY'S COURT OF APPEAL 
FOR EASTERN AFRICA ' 

AT NAIROBI

CIVIL APPEAL NO.34 of 1954

BETWEEN: MOHAMED KAJI ABDULLA and 
AHMSD KAJI ABDULLA

- and -

Appellants

GHELA MANEK SHAH,
PUNJA KACHRA SHAH and
KASTURBHAI M. SHAH
(trading as "SHAH GHELA MANBK")

Respondents

APPEAL FROM A JUDGMENT OF THE SUPREME COURT OF 
KENYA AT NAIROBI (Mr. Justice Bourko) dated the 
18th day of February, 1954.

in 
CIVIL CASE NO. 200 of 1953

BETWEEN
GHELA MANBK SHAH, PUNJA SHAH and 
XASTURBHAI M. SHAH (tradine as 
"SHAH, GHELA MANEK" )

and

MOHAMSD HAJI ABDULLA and 
AHKED HAJI ABDULLA

Plaintiffs

Defendants

NOTICE OF MOTION

TAKE NOTICE that on a day to be fixed later at
o'clock in the forenoon/afternoon or as 

soon thereafter aj he can be heard Mr. Harris, Ad­ 
vocate, a member of the firm of Hamilton, Harrison 
& Mathews, Advocates for the above-named Respond­ 
ents, will move a Judge of the Court for an Order 
that the said Respondents be at liberty through 
their said Advocates to give notice of cross-appeal 
herein notwithstanding that the time prescribed by 
the Rules of this Honourable Court for so doing has
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expired and that for that purpose the Court do ax- 
tend the time for giving such notice of cross-appaal 
on the following grounds :-

(1) That the necessity for taking such cross- 
appeal did not arise until after the delivery upon 
the 7th day of April 1955 of the judgment of the 
Honourable Mr. Justice Bourke en an application to 
him for a review of the Judgment datad the 18th day 
of February 1954 appealed from by the Appellants 
herein.

(2) That upon the said cross-appeal the Re­ 
spondents seek to vary the term*! of the decree of 
the Supremo Court of Kenya made on tho hearing of 
this suit which decree was not perfected or signed 
until the 7th day of June, 1955.

Signed: GERALD HARRIS,

HAMILTON, HARRIS ON & MATHBV/S, 
Advocates for the Respondents.

DATSD at Nairobi this 12th day of July, 1955.
C. G. WRENCH, 

Registrar.

To: Mohamed; Haji Abdulla and Ahamod Haji Abdulla 
of Mombasa or their-Advocate Mr. Harshidas M. 
Budhdeo of P.O. Box 719 MOMBASA.

The said Mr. Harris will read in support of this 
application the Affidavit of Mr. William Loe Har- 
ragin sworn the 17th day of May 1955 and the Af­ 
fidavit of the said Mr. Harris sworn the 9th day 
of July, 1955 and the several exhibits therein re­ 
ferred to.

The address for service of the Respondents is care 
of Hamilton, Harris on & Mathews, Advocates, "Stan- 
vac House", Queensway, Private Bag, Nairobi.

10

20

30
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No. 11.

ORDER ON NO'JICE OP MOTION TO SERVE NOTICE 
OP CROSS APPEAL OUT OF TIME

IK HER MAJESTY;^ COURT OP AJTEAL
FCm EASTS ffi^AFRICA"

' AT JHA"! R03I
CIV^L APPEAL NO.34 of 1954

BETWEEN:

MOHAMED HAJI A3DJLLA And 
AIIMSD HAJI ABDULLA Appellants 

(Original. Dafandanfcs)
- and -

GHELA MAN3K SHAH PUNJA KACHRA and 
KA3TURBKAI M. SHAH (tradine as
"SHAH GHELA MANEK") ~ Respondents

(Original Plaintiffs)

(Appeal from a Judgment of the Supreme Court of 
Kenya at Nairobi (Mr .Justice Bourke) dated the 
18th day of February, 1954 in

CIVIL SUIT NO. 200 of 1953

BETWEEN :
GHELA KANSK SHAH, PUNJA KACHRA and 
KASTURBHAI M. SHAH tradins as 
"SHAH GHELA MOJEK"

and

MOHAMED HAJI ABItLLA, and 
AHMED HAJI ABDULLA

Plaintiffs

Defendants

IN CHAMBERS this 4th day of November, 1955
BEFORE THE HONOURABLE, THE PRESIDENT 

30 (Sir Newnham Worley) .

ORDER

UPON MOTION this day made unto this Court by Coun­ 
sel for the above-named Respondents FOR AN ORDER 
extending time for giving Notice of Cross Appeal 
herein AND UPON reading the said Notice of Motion 
and the Affidavits filed in support thereof AND 
UPON HEARING Gerald Harris Esq., Counsel for the 
said Respondents (Applicants) and Narshidas M.Bud- 

40 hdeo 'Esq., Counsel for the above-named Appellants 
(Respondents to tho ADDlicationl
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IT IS ORDERED THAT

(1) the said Application be and the same 3s hereby 
granted without prejudice to the Appellants' 
right to have the same referred to the full 
Court under the provisions of Section 14 (b) 
of the Eastern African Court of Appeal Order 
in Counci], 1950 and/or to contend at the 
Hearing of the Cross-Appeal that such Cross - 
Appeal is incompetent by reason of the Respon­ 
dents having already applied to the learned 10 
trial Judge (Mr. Justice Bourke) in the Su­ 
preme Court of Kenya for a review of the Judg­ 
ment appealed from and their said Application 
for Review having been duly determined;

(2) the Respondents do filo thair Notice of Cross- 
Appeal within seven days from this day;

(3) the Respondents be at liberty at the Hearing 
of the Appeal and Cross-Appeal to refer to all 
documents referred to in this Application and

(4) the Appellants be at liberty' to file such 20 
additional documents relating to the Appeal 
and Cross-Appeal as they may be advised

AND IT IS FURTHER ORDERED THAT a".l papers relating 
to this Application be filed in a separate fole for 
use at the Hearing of the reference under Section 
14 (b) of the said Order in Council or the Hearing 
of the Appeal as the case may be

AND IT IS FURTHER ORDERED THAT the Respondents and 
the Appellants do prepare and provide such extra 
copies of their own documents as may be required 30 
for the use of the Court
AND IT IS FURTHER ORDERED THAT the Respondents do 
pay the Appellants the costs of this Application 
in any event

Given under my hand and the Seal of the Court 
at Nairobi the 4th day of November, 1955.

(Sgd.) F.A. BRIG-GS,

A Judge. 

H.M.Court of Appeal for Eastern Africa.

SEAL OF-II.M. COURT OF APPEAL FOR EASTERN AFRICA 40

ISSUED this 28th day of December, 1955.
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No. 12. 

NOTICE OF CROSS-APPBAL

TAT-L3 NOTICE that, on the hearing of this ap­ 
peal Ghela Manek Shah.., Punja Kachra Shah and Kas- 
turbliai M. Shah (trading as "Shah Ghola Manek") 
the Respondents above named, will contend that the 
judgment above-mentioned and the decree granted in 
pursuance theroof dated the 7th day of June, 1955 
ought to bo varied to tho extent and in the manner 

10 and on tho grounds hereinafter set out, namely :-

(1) By tho substitution for the finding in the 
judgment that the Respondents' (Plaintiffs') 
claim for a:i order for tho specific perform­ 
ance of the agreement for sale referred to in 
the Plaint heroin had boon abandoned, a find­ 
ing that the Respondents' claim under paragraph 
(i) of the prayer to the Plaint had been 
abandoned in favour of the alternative claim 
under paragraph (ii) (a) (b) and (c) of tho 

20 prayor to the said Plaint but no further

(2) By varying i;he form in which judgment was en­ 
tered herelu for the Respondents (Plaintiffs) 
against the Appellants (Defendants) by sub­ 
stituting for the entering of judgment for the 
Respondents against the Appellants in the sum 
of Shs. 18,000/- as damages, the entering of 
judgment for the Respondents against the Ap­ 
pellants in the form or to the effect follow­ 
ing, that is to say, that upon payment to the

30 Appellants by the Respondents of the sum of 
Shs. 125,00'Y- the agreed purchase price of 
the plot of land known as L.R. 209/502 situ­ 
ate at River Road, Nairobi(being the premises 
the subject of the suit) less by the sum of 
Shs. 25,000/- being the amount of tho deposit 
paid by the Respondents and loss by the sum 
of Shs. 18,000/- being the amount of damages 
herein awarded to the Respondents and also 
less by the amount of the taxed costs awarded

40 by the Supreme Court to the Respondents in 
these proceedings, the Appellants do execute 
in favour of the Respondents a proper Inden­ 
ture of Assignment of the said premises sub­ 
ject to any subsisting tenancies but otherwise 
free from encumbrances and do deliver such 
Indenture together with possession of tho said 
premises to the Respondents subject as afore­ 
said.
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By varying the form of the said decree herein 
by substituting for the words and figures 
therein: "it is hereby ordered that the De­ 
fendants do pay to the Plaintiffs Shillings 
21,712/50 (Shillings Twenty one thousand seven 
hundred and twelve"and Cents Fifty) as per 
following particulars :-

Damages
Costs as taxed
Total

Shs. 18,000.00
Shs, 5,712.50

Shs. 21,712.50

that is tothe words and figures following 
say:

"it is hereby ordered that tho Appellants up- 
"on payment to them by the Respondents of the 
"sum of Shs. 78,287/50 (being the sum of Shs. 
"125,000/- the agreed purchase price of the 
"premises consisting of plot known as L.R.No. 
"209/502 situate at River Road, Nairobi, with 
"the buildings standing thereon referred to in 
"the Plaint less by tho sum of Shs.25,000/- 
"the amount of the deposit already paid by the 
"Respondents to the Appellants and less also 
"by the sum of Shs. 18,000/- the amount of the 
"damages awarded to the Respondents against 
"the Appellants herein and less also by the 
"sum of Shs. 5,712/50 the amount of the taxed 
"costs awarded to the Respondents against the 
"Appellants herein) do execute in favour of 
"the Respondents a proper Indenture of Assign- 
"ment of the said premises for all the estate 
"and interest therein of the Appellants sub­ 
ject to such tenancies as iuay be subsisting 
"in relation to the premises but otherwise 
"free from encumbrances and do deliver the 
"said Indenture together with possession of 
"the said premises to the Respondents subject 
"as aforesaid".

THE GROUNDS upon which it is submitted that the 
finding in the said judgment in regard to the claim 
for an order, for specific performance ought to be 
so varied are as follows:-

(a) That the learned trial Judge failed to under­ 
stand or did not correctly understand the true 
effect of the agreement come to between the 
Respondents and Appellants by their respective 
Counsel immediately prior to the hearing of

10

20

30

40
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the case and communicated to his Lordship as 
to captain matters which, though arising as 
issues upon the pleadings, did not in the 
circumstances require to be established by 
evidence at the trial..

(b) That tho effect of tho said agreement between 
the saij respective Counsel was as follows :-

(i) It boing conceded by the Appellants that 
the Respondents had been at all material

10 times reaoy and willing to complete the said 
sale upon the Appellants either handing over 
the entire of the said promises to the Re­ 
spondents with vacant possession of the 
portion formerly occupied by one Velji Ravji 
Barber, or handing over the entire of the 
said promises without vacant possession of 
any portion thereof together with compensa­ 
tion or damages for their inability to give 
vacant possession of the said portion form-

20 erly occupied by Velji Ravji Barber, and it 
being conceded by the Respondents that the 
Appellants had been at all material times 
ready and willing to complete the said sale 
by handink over to the Respondents the en­ 
tire of tho said premises without vacant 
possession of any part thereof and without 
payment of such compensation or damages as 
aforesaid., it was agreed that a decision in 
favour of or against the Respondents (as the

30 case might be) upon the legal issue of dam­ 
ages should ipso facto lead to and result 
automatically in a decision in favour of or 
against tie Respondents (as the case might 
bo) upon, the issue of specific performance.

(ii) It being represented by the Appellants 
to the Respondents that the Appellants were 
not in a position lav/fully to recover vacant 
possession of tho portion of tho premises 
formerly occupied by Velji Ravji Barber, It 

40 was conceded by the Respondents that in such 
circumstances the Court would not make an 
order for specific performance in the terms 
of paragraph (i) of the prayer to the Plaint 
and it was agreed between the parties that 
the Respondents should restrict their claim 
for an order of specific performance to that 
set out as paragraph (ii) (a) and (b) and 
(o) of the said"prayer.
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THE GROUNDS upon which it is submitted that the 
form in which the said judgment was entered ought 
to be so varied are as follows :-

(a) That the said judgment was entered in its 
present form by reason of a misunderstanding 
having arisen at the time of such entering 
between the learned trial Judge on the one 
hand and Counsel for both the Appellants and 
the Respondents on the other hand, the said 
respective Counsel having agreed immediately 10 
after the delivery of the" reserved judgment 
of the learned Judge, arid having sought to 
intimate to the said Judge that they had 
agreed, that judgment should be entered in 
favour of the Respondents in the form or to 
the effect set out at paragraph (ii) (a),(b) 
and (c) of the prayer to the said Plaint but 
substituting an award of Shs. 18,000/- in 
lieu of an enquiry as to damages.

(b) That the said judgment as so entered did not 20 
fully deal with or dispose of the several 
issues raised on the facts and pleadings in 
the suit and in particular did not either 
grant or refuse to grant a decree of specific 
performance of the agreement for sale referred 
to in the Plaint.

THE GROUND upon which it is submitted that the 
form of decree herein should be varied is that the 
proposed variation would be appropriate should the 
form in which judgment was entered be varied as 30 
hereinbefore contended for by the- Respondents.
AND TAKE FURTHER NOTICE that on the hearing of the 
said appeal the said Respondents will apply for 
liberty to produce in evidence and rely upon the 
Affidavits of Mr .William Lee.Harragin and Mr.Gerald 
Harris sworn on the 17th day of May 1955 and the 
9th day of July 1955 respectively and the exhibits 
therein referred to.
DATED this 10th day of November, One thousand nino 
hundred and 'fifty five. 40

Sgd. W.L. HARRAGIN, 
HAMILTON, HARRIS ON & MATHEWS,
Advocates for the Respondents 

To:
The Honourable the Judges of Her Majesty's 
Court of Appeal for Eastern Africa
and to:- .
Narshidas M. Budhdeo, Esq., P.O. Box 719, Mombasa,
Advocate for the Appellants.



45.

No. 13.

JUDGIGHT

On 12th December, 1951 the Appellants and a 
person acting a ;3 agent for the Respondents made an 
agreement in writing for the sale of certain land 
in Nairobi ana I lire e shops thereon for Shs.125,000 
of which Shs. 25-CCO was paid as deposit. The 
shops ./ore statoj to bo in the possession of named 
tenants, and these tenants were, protected under the

10 Rent Restriction legislation. Completion was to 
be on or- before ^Ist March, 1952, and pending com­ 
pletion tho buyer was to be entitled to one-fifth 
of the "not rent". On 16th February, 1952 one of 
the tenancies waj determined by surrender and that 
shop became vacant. It was duly proved at tho 
trial, and is not now in dispute, that this unex­ 
pected event had the effect of increasing the value 
of the property as a whole by no less than Shs. 
18,000. Without consulting the buyers or their

20 agent the Appellants immediately re-let the vacant 
shop at the same rent to a new tonant. This effec­ 
tively destroyed the windfall of Shs. 18,000 by 
restoring the premises to their previous value. 
Tho Respondents protested that tho re-letting was 
in breach of the Appellants' duty under the con­ 
tract of sale and called on them either to give 
vacant possession of ono shop on completion, or to 
pay compensation by way of deduction from the pur­ 
chase price, if they could not give such vacant

30 possession. The Appellants refused to do either 
of these things. They offered to complete and to 
give possession subject to the three tenancies, 
but not otherwise. A considerable time passed, 
chiofly because the Respondents' original solicitor 
had been suspended from practice, but by January, 
1953 tho respective attitudes of the parties were 
ascertained and tho sellers gave the buyers notice 
to complete by 31st January under threat of res­ 
cission and forfeiture of the deposit, making it

40 clear that tho completion was to bo without either 
vacant possession of tho one shop or compensation 
for not giving such possession. On 31st January, 
the buyers filed suit in the Supreme Court claim­ 
ing as relief, under paragraph (i), specific per­ 
formance coupled with an order to give vacant pos­ 
session of the shop in question on completion, or 
alternatively, under paragraph (11), specific per­ 
formance with a reduction of tho purchase price by
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such amount as might represent the loss caused to 
the buyers by failure to obtain vacant possession 
of that shop, such loss to be ascertained by an 
enquiry as to damages, if necessary. I would say 
at once that the plaint is drawn with considerable 
care and shows that the buyers' advocates had given 
much thought to the questions involved. The de­ 
fence was of course that the sellers had been en­ 
titled in law to re-let the vacant shop. It was 
submitted that no decree of specific performance 10 
should be granted, because the sellers had always 
been ready and willing to complete in a proper 
manner. It was submitted also that the refusal 
of the buyers to complete without imposing un­ 
warranted conditions as to vacant possession or 
compensation amounted to a repudiation of the con­ 
tract.

The suit was listed for hearing on llth Febru­ 
ary, 1954, and that morning Mr. Harragin and Mr. 
O'Brien Kelly, who were to appear as Counsel for 20 
the buyers and sellers respectively, had a discus­ 
sion with the commendable object of ascertaining 
how far the parties were really in dispute and what 
course the trial should accordingly tako. It ap­ 
peared that the new tenant, like the others, was 
protected, and that it would therefore be impossible 
for the sellers to eject him. In consequence the 
Court would not grant specific performance with an 
order for vacant possession under para. (i) of the 
relief claimed. It was agreed, therefore, that 30 
the primary issue was whether the sellers were en­ 
titled in law to re-let the vacant shop as they had 
done. This was purely a question of law. If they 
were not so entitled the next issue was as to dam­ 
ages - a question of fact. It was agreed that, if 
the sellers had acted within their rights in ro- 
letting, the suit must bo dismissed. It is not 
quite clear whether Mr. Harragin accepted that in 
that case there would have been a repudiation by 
his clients which must involve forfeiture of their 40 
deposit; but I think he probably did. It would, 
of course, have been possible to contend that, al­ 
though specific performance ought not to bo decreed, 
since there had been no wrongful refusal to com­ 
plete on the part of the sellers, the contract was 
still in existence and ought to be performed. 
Whether Mr. Harragin took that position, I am not 
certain; but, as matters now stand, it is not mat­ 
erial. In any case it was agreed that, if the
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10

20

30

re-letting was in breach of duty, the buyers were 
entitled to a decree of specific performance with 
a reduction of price by way of componaation. In 
coming to thia understanding it is clear that 
Counsel were net only acting within their authority, 
but were also acting in the best interests of their 
respective clients by saving costs..

At the hearing of the suit immediately after­ 
wards Mr, Harr-ao'i.n explained in opening that there 
had been an agreement between Counsel. He presum­ 
ably said what it: vvas; but the learned Judge's note 
is only "Agreed l.etween us". The contract wag put 
in by consent ann tho agreed facts as to the ro- 
lettirig wore recorded. Agreed issues were then 
also recorded ir\ terms of Counsel's arrangement. 
Mr. Harragin called expert evidence on the issue 
of damages only and closed his case. Mr- 0'Brian 
Kelly called no evidence. The learned Judge's 
note of Mr. Harragin's address begins as follows:-

"No notice or authority for re-letting sought 
from us. We were entitled to the benefit of the 
surrender, denied it therefore entitled to damages. 
What damages? Fe asked specific performance but 
this impossible. Only relief damages."

The remainder of the note deals with the ques­ 
tion of law and the quantum of damages* The notes 
of Mr. O'Brien Roily'a speech and of Mr.Harragin's 
reply deal only with the same matters. The learned 
Judge reserved judgment and it was delivered on 
18th February. j\ir. Harragin was not present and 
the buyers were represented by Mr- Harris of his 
firm. The judgment held that the re-let ting was 
in breach of tho sellers' duty and found that the 
damages were Shs. 18,000. This assessment of dam­ 
ages has never since been questioned by either 
party. In the course of the judgment the. learned 
Judge set out tho agreed issues and proceeded.

"The Plaintiffs claim damages and have aban­ 
doned the claim for specific performance."

He then dealt with the two issues 
concluded,

at length and

n l assess the damages at Shs.18,000 and in 
view of the relinquishing of the claim for 
performance and the nature of the prayer in
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"the plaint I will hear the parties as to the 
form in which judgment should be entered."

Thereafter the learned Judge's note continues,

"Harris; There should be judgment for Plain­ 
tiffs for damages in sum f.^sessed - Shs. 
18,000 and costs.

O'Brien Kelly; I agree. 
Judgment entered accordingly."

The real trouble between the parties may be said 
to have begun from that word "accordingly". The 10 
Plaintiffs' advisers were of opinion that, when 
the time came to draw up the decree, it would have 
regard to the claim in the plaint and the real 
position of the parties and would be a decree for 
specific performance with a deduction of Shs.18,000 
from the purchase price. The decree could not be 
drawn until after 17th May, 1954 when taxation was 
completed. Tho Registrar sent to the parties on 
6th June a draft decree drawn as a simple money 
decree for Shs.18,000 and Shs.3,718.50 cents. On 20 
10th June Mr- Harragin attended the Registrar and 
explained what he wanted and the Registrar promised 
to consult the Judge. About a week later the 
Registrar, who may or may not have consulted the 
Judge in the meantime, told Mr. Harragin that ho 
should submit a joint latter from himself and Mr. 
O'Brien Kelly setting out their contentions as to 
the form in which the decree should be drawn.

I must interpose here that the sellers were 
dissatisfied with the judgment allowing damages 30 
against them and had instructed Mr- Budhdeo to ap­ 
peal against it. He filed the appeal on 13th May 
1954, just within the time allowed by the 1925 
rules, which were still in force. The decree had 
not thon been extracted, but this was not necessary 
at that stage for the purposes of the appeal. The 
sellers had"not for all purposes altogether termi­ 
nated Mr. O'Brien Kelly's retainer and his name 
remained on the record of the suit as advocate for 
them. It was therefore proper, arid probably ne- 40 
cessary, that the buyers' advocates should continue 
to communicate with him on matters relating to the 
suit, as opposed to the appeal.

In accordance with the Registrar's request 
for a joint letter, Mr. Harris procured and sent
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about the 
s 1 gne d by 
followins

end of June to 
himself arid Mr 
terms,

the Registrar a letter 
, O 1 Brian Kelly, in the

"As Advocates who represented the Plaintiffs 
and Defendants respectively at the Hearing 
before Eis Honour, Mr. Justice Bourke on the 
18th February this year, we respectfully con­ 
firm that the Order which (subject to His 
Honour's approval) wo agreed on that day
should bo mado
Reserved
in effect

Judgment
in view of the terms of 

delivered fey His Honour,
the
wag

"an order as claimed at paragraph (ii) 
of t?e prayer of the Plaint save that 
the enquiry a3 to the damages is not 
necessary in view of the Court having 
already assessed the damages at Shs. 
18,GOO/-."

It must not be forgotten that in 1954 the Supreme 
Court was working under very great pressure, and it 
is perhaps not surprising that nothing further 
transpired until 17th September, when the Registrar 
wrote that the luarned Judge had directed that the 
matter should be brought before him personally "on 
an application for a review of the judgment - Order 
XX Rule 5(5) of the Civil Procedure (Revised) Rules 
1948 refers 1 . Taerej is apparently no specific 
procedure in Kenya for settling the terms of a de­ 
cree or order when they are disputed. However, 
that may be, the buyers' advocates followed the 
direction given, prepared an application for re­ 
view, and asked 1'or a date for hearing. They were 
told that the judge concerned was, on circuit, and 
could obtain no date earlier than 4th March, 1955. 
The application was actually filed on 8th December 
1954, but would probably have bean filod much ear­ 
lier if the difficulty about dates had not arisen.

When the application came on, the sellers had 
instructed Mr. Budhdeo to appear. Mr. Harris ap­ 
peared for the buyers. The joint letter was bo- 
fore the Judge, but Mr. Budhdeo's instructions were 
to oppose the motion for review - apparently, on 
any grounds. He did not hesitate to suggest that 
Mr. O'Brien Kelly, in signing the joint letter, had 
acted in disregard of his clients 1 best interests, 
if not, indeed, in bad faith. This suggestion I
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can only describe as monstrous. Mr- O'Brien Kelly 
had been asked only to give a factual account of 
what he had done in his capacity of Counsel. Ho 
gave it, in moderate and considered terms, and it 
would have been a breach of etiquette, if not of 
professional duty, if he had refused to do so. Mr. 
Budhdeo in addition found it necessary to attack 
the good faith of Mr. Harragin. He commented acidly 
on the fact that the Affidavit in support of the 
motion had been sworn by Mr. Harris, not by Mr. 10 
Harragin. On the second day of the hearing Mr. 
Harragin was in attendance, prepared to be examined 
and cross-examined and to put before the Court the 
facts as he knew them. Mr. Budhdeo declined to 
question him.

I anticipate now to say that a later stage of 
the proceedings Mr. Budhdeo was askeJ officially, 
as the sellers' then advocate, to authorize a re­ 
quest by the buyers to Mr. O'Brien Kelly to make 
an affidavit giving a full and detailed account of 20 
what occurred before and at the trial. This sug­ 
gestion was flatly rejected, and it was made clear 
that the sellers would rely to the limit on privi­ 
lege to prevent Mr. O'Brien Kelly from giving his 
version of the facts. After th."t, a long affida­ 
vit by Mr. Harragin was used before the President, 
and later before us. Counter-affidavits were 
filed, but did not include one by Mr.O'Brien Kelly, 
and did not in any way contradict the facts as set 
out by Mr. Harragin. Mr. Budhdeo did not serve 30 
notice to cross-examine Mr- Harragin on his affida­ 
vit, but blandly invited us to say that it was in­ 
accurate, which in the circumstances must have 
meant that it was dishonest. I find it difficult 
to express my opinion of this in measured terms. I 
confine myself to saying that I accept Mr. Harra- 
gin's affidavit as absolutely truthful, and reject 
any suggestion that it may not be so as comple.tely 
unfounded.

I return to the application for review. The 40 
learned Judge held on 7th April 1955 in a reserved 
judgment, (i) that review of a judgment, as opposed 
to a decree, can in no case be granted, and that, 
since the decree in this case had not been signed, 
the application must be dismissed as premature; 
(ii) that the delay in seeking review would itself 
have justified dismissal of the application; and 
(iii) that, on the facts, the buyers had at the
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trial wholly and fina!3_y abandoned any claim for 
specific performance of any kind and could not in 
any event: have a decree to shat effect. He dis­ 
missed the application and gave costs to the sell­ 
ers. I shall have occasion later to quote from, 
and comment on, the judgment. the Decree was 
signed on Vth June 1955 in substantially the form 
originally sug^f-ated by the Registrar-

Durinr tho interval of something more than a 
10 year since the appeal had been filed, Mr. Budhdeo

had bean making rbronuous efforts to have it heard, 
and thus to by-pa a:;, if I may so express it, the 
efforts of the buyers' advocates to extract a de­ 
cree representing what should have been decided at 
the trial. The appeal was finally listed for 
hearing on 12th January, 1955, and half a day of 
this Court's time was wasted before it could be 
decided that the hearing must await the determina­ 
tion of the application for review. For this Mr- 

20 Budhdeo must be held solely responsible. Whatever 
his instructions may have been, and he says his 
clients are almost illiterate, thereby implying 
that he must take the initiative on their behalf, 
he must have known that this Court could not possi­ 
bly attempt to d^ justice between the parties until 
the form of the decree had been settled.

When this was done, it became apparent for 
the first time to the buyers that they must cross- 
appeal. The time limited for this under the 1925

30 rules was one week after service of the memorandum 
of appeal, so they were over a year out of time. 
But it must be remembered that, until the decree 
was setrled and signed, it was impossible for them 
to know whether a cross-appeal would be necessary 
or not. They filed on 12th July, 1955 a motion 
in this Court for leave to cross-appeal out of time. 
The papers were very voluminous and I do not think 
they could reasonably be expected to do it much 
sooner, particularly as they did not succeed in

40 obtaining a certified copy of the decree from the 
Supreme Court until 27th June. The motion was 
heard by the lea-.-ned President on 4th November, 
1955. The long vacation had intervened, but even 
so I do not know -why so long an interval took place. 
There is, however, no reason to suppose that it 
was the fault of the Applicants. The application 
was opposed by Mr. Budhdeo, but was allowed. The 
Applicants expressly submitted to pay costs in any 
event. Leave was eiiven to use on the hearing of
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the appeal the various affidavits and documents put 
before the Court on the application in order to 
explain the rather complicated facts. The notice 
of cross-appeal was duly filed and asked that, in 
lieu of the simple money decree for Shs. 18,000/- 
and costs, this Court should direct that a decree 
be passed for specific performance of the contract, 
with a deduction from the purchase price of the 
gum of Shs. 18,000/- assessed as damages. The 
sellers referred the order of the learned president 
to the full Court under para, (b) of Section 14 of 
the Order in Council, and asked that it be dis­ 
charged as erroneous and an improper exercise of 
the discretion. In addition the sellers, in case 
they should fail on their reference, took a pre­ 
liminary objection to the cross-appeal, that it was 
incompetent by reason of the buyers having attempted 
without success to obtain by means of review tho 
same relief as they asked on the cross-appeal.

Tho matters before us were therefore the ref­ 
erence, which sought to strike out the cross-appeal, 
the preliminary objection to the cross-appeal, tho 
cross-appeal itself and the substantive appeal. I 
mention them in that order, partly because we found 
it convenient so to deal with rL rrn, and partly be­ 
cause the decision on the cross-appeal affected 
substantially the questions arising on the appeal.

Certain questions which were argued before us 
are relevant to more than one of the issues which 
we had to decide, and I shall discuss some of these 
questions in general terms before relating my con­ 
clusions on them to the specific issues. The first 
question is, "immediately before the trial, were 
Counsel agreed that, if the Plaintiffs succeeded 
on the two issues, there should be a decree for 
specific performance with a reduction of price as 
claimed in para, (ii) of the claim for reliof in 
the plaint?" On the Affidavit of Mr. Harragin, 
the joint lotter and the general probabilities I 
answer this question unhesitatingly in the affir­ 
mative. The second question is, Did Mr.Harragin 
explain this agreement to the learned Judge at the 
trial?", and it is bound up with the third question, 
which is, "Did Mr. Harragin at the trial abandon 
the claim of the Plaintiffs for specific perform­ 
ance and confine himself to a claim for damages?" 
I refer again to the passages from the judgment 
which I have cited, and must quote also from the

10

30

40



proceedings on the application for review. The 
learned Judge's note begins as follows :-

"HARRIS:
Refers to circumstances of case. Pro­ 

ceeded on basis seeking the alternative rem­ 
edy. Issue to damages loft to Court. If Mr. 
O v Brien Kelly agreed judgment shouM be al­ 
ternative prayer- Don't know, if made our­ 
selves clos?.

10 JUDGE;
I have a very clear recollection of 

what was said and it appears in my notes on 
record. I was left under impression there 
had been an arrangement as to executing the 
assignment and no order was sought there. I 
read out the formal judgment. I was acting 
by consent of the advocates - no one objected.

HARRIS:
I was under impression that the order

20 for assignment would follow. Obviously mis­ 
understanding. Only issue as to damages. 
By defence they admitted: under obligation to 
assign. I thought whole alternative relief 
was being granted".

, The notes continue for another twelve pages. 
In his judgment i;he learned Judge referred to the 
passage from his notes of the trial which I have 
quoted, and said that it was on this that he based 
the statement in his first judgment that the claim 
for specific performance had been abandoned. He 
says later,

'*My impression was that any differences 
concerned with the execution of the conveyance 
had been smoothed out and had been the subject 
of arrangement or settlement between the 
parties, and that all that was required was 
judgment in respect of the damages estimated 
on adjudication of the agreed Issues as to 
liability ai;d amount. On the pleadings there 

40 was contest as to the alleged right to speci­ 
fic performance; but such was not included as 
an agreed issue: no evidence was led to any 
such issue: it was stated that the only re­ 
lief sought was in damages; and finally it 
was stated as agreed that judgment should be 
for the damages as assessed and costs".
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and again,

"l believe my notes on record 
fleet what was said. Issues 
relevant to the matter prayed 
(ii) (a) and (b); there wag no

accurately re-
were fixed
by paragraph
reference to

paragraph (il) (c) of the prayer".

It if? cloar that the learnou Judge baaed him­ 
self on an express abandonment of the claim for 
specific performance by Mr. Harragin. I shall 
refer later to what occurred when judgment was 10 
given. I find it impossible to believe that Mr. 
Harragin ever abandoned the claim either expressly 
or by'implication, and I think the learned Judge's 
notos themselves to some extent support this view. 
The sentence %e asked specific performance but 
this impossible", must be road :;n the light of the 
facts. The new protected tenancy rendered "im­ 
possible" the relief prayed in para. (1), i.e. 
specific performance with an order for vacant pos­ 
session, but it in no way impeded, much leas made 20 
impossible, an order for specific performance with 
compensation under para. (ii\. The following sen­ 
tence, "Only relief damages', clearly means that 
damages are the only possible remedy for the re- 
letting of the shop, not that tlvy are the only 
relief sought in the action. The learned Judrro 
in writing both Judgments appears to me to have 
confused an "issue" in the technical sense with an 
issue in the colloquial sense. The question 
whether, if the Plaintiffs succeeded on the point 30 
of law, there should be a decree for specific per­ 
formance, was .never an issue in the technical senso, 
for the parties were agreed upon it. ' See Order 
XIV Rule 1. But it remained a matter of the 
greatest importance in the suit. 3ven If Mr. 
Harragin never expressly said that ho.wanted a de­ 
cree for specific performance, he should still on 
the facts have been given one, unless he expressly 
abandoned his claim. On the probabilities I can­ 
not believe that he ever abandoned it. There was 40 
no reason why he should. In particular, there was 
never any such undertaking to transfer as the 
learned Judge, had in contemplation. Specific per­ 
formance was just as necessary at the end of the 
suit as when it was filed. I am forced to the 
conclusion that, while Mr. Harragin may not have 
given a sufficiently clear explanation of the 
position to the learned Judge, and the learned Judge 
certainly misunderstood him, the claim for specific



perforrriarice was never abandoned and the right to 
such a decree was never lost. On any other view 
of tho facts the joint letter is explainable only 
as a wilful attQLi.pt by both Counsel to mislead the 
JudiTQ. I am certain that it was nothing of the 
kind .

The fourth ^uoatlon is, "Assuming a misunder­ 
standing botwoon both Counsel on the one side and 
the learned Juu?e on the other at the trial, what 

10 did Mr. Harris say when judgment was delivered, and 
what was its effect?" I find it difficult to 
know what Mr. Harris said and did. His affidavit 
in support of tho application for review says,

"(7) That at the said hearing on the 18th day 
of February, 1954 the Plaintiffs were repre­ 
sented by this Deponent and the Defendants by 
Mr. J. 0'Brian Kelly, Advocate, a member of 
the said firm of O'Brien Kelly & Ha asan, and 
that immediately following the delivery of the

20 said judgment Mr. O'Brien Kelly agreed with 
this Deponent that judgment should be entered 
for the Plaintiffs in tho form sot out at 
para, (ii) (a), (b) and (c) of the prayer to 
the Plaint n'lve that in lieu of directing an 
enquiry as to damages as mentioned at Clause 
(b) of that paragraph the damages should be 
tho sum of Shs. 18,000/- referred to in the 
said judgment;, and this Deponent, in reply to 
his Lordship's enquiry as to the form of order

SO required, sought to intimate such agreement 
to tho Court. I refer to a copy of a joint 
letter to the Registrar of this Honourable 
Court dated 1;he 28th day of June, 1954 from 
my said Firm and the firm of O'Brien Kelly, 
Hasaan & Miller (successors to O'Brien Kelly 
& Hassan) arid signed by me and the said Mr. 
O'Brien Kelly (the original whereof is on the 
file of this Honourable' Court) upon which 
marked with the letter "C" I have endorsed my

40 name at the time of swearing hereof.

(8) That in wiideavouririg so to convey to the 
Court the effect of such agreement between 
this Deponent and Mr. .O'Brien Kelly it would 
appear that this Deponent did not make himself 
clear, with the result that judgment was en­ 
tered for the said sum of Shs. 18,000/- as 
damages, with costs, but the relief sought
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at Clause (c) of para, (ii) was not included 
in the judgment as entered.

His affidavit in support of the application 
to the learned President says,

"l say that at the conclusion of the reading 
by Mr. Justice Bourke of his judgment heroin 
on the 18th day of February 1954, Mr. C'Brien 
Kelly, the Advocate appearing for the Defend­ 
ants (the above-named Appellants) agreed with 
me that the judgment constituted a decision 10 
entitling the Plaintiffs (the above-named Re­ 
spondents) to judgment in the form set out at 
paragraph (ii) (ay, (b) and (c) of the prayer 
to the Plaint therein substituting a finding 
of £900 by way of damages in place of an en­ 
quiry a? to damages, whereupon I so informed 
his Lordship and proceeded to amplify my 
statement by reading out the terms of para­ 
graph (ii) of the prayer. Before I had com­ 
pleted the reading of Clause (a) of the para- 20 
graph his Lordship asked Mr. O'Brien Kelly if 
he was agreeable to the making of the order 
which I was indicating to which Mr- Kelly re­ 
plied in the affirmative.

His Lordship thereupon read out the terms in 
which he proposed to enter judgment for the 
said sum of £900 and Mr. Kelly and I assented 
to the terms so read out by his Lordship. In 
view of the fact that, as my said partner had 
already informed me, he and Mr. Kelly had 30 
agreed at the hearing before his Lordship on 
the llth day of February, 1954 that the claim 
for specific performance contained in the said 
Plaint must necessarily succeed in the event 
of damages being awarded and must necessarily 
fail in the event of damages being refused, 
and that the contested issues for determina­ 
tion by the Court had accordingly reduced 
themselves to the single issue as to whether 
the Plaintiffs were entitled to an award of 40 
damages and in what sum, it was not apprecia­ 
ted that, in so reading out the terms in which 
he was proposing to enter judgment for the 
said sum of £900, his Lordship was indicating 
what he thought to be the entire of the order 
agreed to by the parties".
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I have already quoted the learned Judge's note 
taken at the trial. His note on the application 
for review contains, in addition to the one already 
quoted, the following passages taken from Mr- 
Ha rr i s's s ubmi a s i ons,

"l thought I was getting full alternative 
remedy asked arid you were only recording Issue 
to daraagog. Specific performance in another

10

20

form" .

"i didn't know what had been said during the 
proceedings by Mr. Harragin and Mr. O'Brien 
Kelly. I remember you road out form of judg­ 
ment and I thought other matter as to com­ 
pleting assignment had been dealt with earner 
and damages wag only matter left so I said 
judgment for damages and costs. After all 
we are clearly entitled to the relief on mer­ 
its and admissions. We were both agreed on 
the full alternative relief claimed. ' n l know 
at trial I turned to O'Brien Kelly and said 
after your judgment: • "it means judgment in 
the alternative prayer?" and he' agreed. 
Nothing was said about alternative prayer to 
Court. Hard to remember what said rt

30

40

In his judgment on review the learned Judge said,

"The advoca-jo for the Applicants is saying in 
effect that, "the judgment I asked to be en­ 
tered is not that which the parties really 
agreed upon. I failed through a misunder­ 
standing to communicate the true position to 
the Court and anyway I thought the decree 
would be in the form of an order for specific 
performance, as prayed at paragraph (ii) (c) 
of the plaint, allowing Shs. 18,000/- in ac­ 
count as damages". Then a letter to the 
Registrar, admittedly signed by Mr. O'Brien 
Kelly four months after judgment was given, 
is relied upon as indicating the attitude of 
the parties at the time judgment was entered. 
This letter was written without reference to 
the Respondents, who submit through their af­ 
fidavits that its contents are not binding 
upon them. It is said before this Court by 
Mr. Budhdeo that any claim for specific per­ 
formance would be a matter of contest on a 
reopening of the case pursuant to the granting
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of this application for review. Ho submits 
that the letter under reference should not bo 
looked to as evidence of a subsequent admis­ 
sion as to the matter litigated (A.I.E. Com­ 
mentaries 5th Bdn. Vol. 3, p. 3548). An 
attempt, he argues, is being made to obtain 
review on the ground that ihe terms of a con­ 
sent judgment, clearly expressed before the 
Court at trial, were not the correct terms 
agreed upon at the time, and this Court is 10 
being asked to change its judgment and finally 
adjudicate in the terms now said to have been 
agreed and communicated to it for the first 
time, which would incidentally have the effect 
of frustrating the Respondents' appeal.

I think there is substance in Mr.Budhdeo's 
submissions on the merits. Had the advocate 
for the applicants ascertained what had taken 
place earlier in the trial when Mr. Harragin 
appeared, he would not have been under any 20 
misapprehension loading him to think that it 
had already been communicated to the Court as 
being agreed between the parties that an order 
for specific performance should follow upon a 
finding of liability in damages on the single 
issue settled. Any such misapprehension 
should anyway have been dispelled when the 
judgment entered by consent on the record was 
read out. Further, had notice been taken of 
Order 20 Rule 6 (1), it could not have been 30 
thought that the decree could contain an or­ 
der for specific performance in view of the 
judgment entered as agreed. If there was a 
definite "agreement that judgment should be 
entered in terms of paragraph (ii) (c) of the 
prayer in the plaint, it is extraordinary that 
the advocate appearing on each side should not 
only have failed to make that clear but have 
conveyed something quite different to the 
Court". 40

Prom all this I conclude that Mr. Harris, whatever 
he may have intended to do, never made it clear to 
the Court that he was asking for anything more than 
a simple money decree. I think Mr. Harris was 
taken completely by surprise by the repeated asser­ 
tions in the judgment .that the claim for specific 
performance had been abandoned. It would have boon 
extremely difficult for him, not having appeared
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at the trial, to suggest to the learned Judge that 
those assertions were, as I am convinced they wore 
in fact, erroneous. I think that in this emer­ 
gency Mr. Harris was momentarily at a loss and I 
do not think his memory can be relied on as estab­ 
lishing what wag said or done. I accept the 
learned Judge's notes and judgment as a correct 
and sufficient record. But I must differ from the 
learned Judge as regards the effect of what was

10 said. whore a judgment is read and the Judge 
enquires, "in what form should judgment be entered?" 
the reply of Counsel must, I think, be at most a 
submission of law, from which he can resile on ap­ 
peal or on review. A";ain, his reply must in pro­ 
priety be based on the findings and other matters 
in the judgment. He can hardly be heard to say 
at that stage, ''Your judgment is based on a mis­ 
understanding and must be re-written before a 
proper decree can be based on it." It is perhaps

20 a pity that Mr. Harris did not say he was insuf­ 
ficiently instructed and ask for an opportunity to 
confer with Mr. Harragin; but it is easy to be wise 
when the emergency has passed, and I feel great 
sympathy for the difficulty in which Mr. Harris 
found himself. The learned Judge appears from 
several passages in his judgment on review to have 
considered that, since Counsel agreed on the form 
in which judgment was to be entered, it had the 
special qualities of a consent judgment. I must

30 with respect disaent from this view. It is of 
course good practice to hear Counsel as to the 
form of"the judgment, and it is usually helpful 
if they agree; but the judgment gains no special 
validity from th'.a, and certainly does not thereby 
become a consent judgment. My answer to the 
fourth question is therefore that Mr. Harris's ac­ 
tion is correctly described by the learned Judge; 
but such action does not affect the previous mis­ 
understanding or prevent Its consequences from be-

40 ing remedied.

The fifth question concerns delay. The learned 
Judge took a serious view of the long period which 
had elapsed before the matter came before him on 
review. I think, however, that he blamed the 
Plaintiffs for something which was really not their 
fault. I cannot think that they were unreasonable 
or negligent in hoping that the decree could be 
drawn as they required when taxation was completed. 
I have tried to show, in setting out the facts,
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that substantially all the delay after that stage 
was attributable to the Registrar, or to the ab­ 
sence of the Judge, or to other factors beyond 
the control of the parties. In Kenya the Regis­ 
trar normally settles the form of the decree, but 
the Judge must sign it, so the matter is really in 
his hands. Mr. Budhdao made a long submission to 
us about "illegal attempts" to haps the decree 
drawn otherwise than in conformity with the judg­ 
ment; but he himself was, or should have been, 10 
aware that, in accordance with repeated directions 
of this Court at least from 1953 onwards, the de­ 
cree should have been included in tho appeal record 
and that he was therefore himself under a duty to 
ensure that it was duly extracted. He admits that 
when he received the judgment he wanted to see tho 
decree, and that if it did not conform with the 
judgment he intended to appeal against it, as well 
as the judgment. His clients, on instructing him, 
had asked the very pertinent question, "What about 20 
the Shs. 25,000?" which seems to indicate that 
their knowledge of affairs is not so limited as is 
suggested. Mr- Budhdeo was porfoctly aware of the 
rather ridiculous situation which would be created 
by a simple money decree, namely, that the Plain­ 
tiffs, though entitled to damage--: for breach of the 
contract, would not only be unable to enforce their 
primary rights under it, but would apparently lose 
their deposit of Shs. 25,000, by reason of res 
judicata. Apparently this did not strike him as 30 
unfair or unreasonable. indeed, the question of 
the form of the decree affected his mind so little 
that, as he told us, after 18th June ho forgot all 
about it, until it was brought back to his~ mind 
when the notice of motion for review was served on 
him and on Mr. O'Brien Kelly in December. He says 
that until that time he did not know whether a de­ 
cree had been extracted or not. I simply do not 
believe all this. Mr. Budhdeo had applied to the 
Registrar by letter of 14th June for a certified 40 
copy of the docree and in reply the Registrar told 
him that it was being drafted by Mr. Harragin's and 
Mr. O'Brien Kelly's firms and he should apply again 
by 28th June* He never applied again. He said 
to us "Perhaps I didn't think it important". It is 
impossible for us. to know what passed between the 
sellers and Mr. O'Brien Kelly, or between them and 
Mr. Budhdeo, but I believe Mr. Budhdeo's policy was 
one of what I may call inactive obstruction. He 
thought time was on his side. He does not, however ; 30
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dispute that the Registrar was entitled to consult 
the Judge in the matter, and he cannot, so far as 
I can see, deny uhat, onea that had occurred, the 
remaining delays were inevitable. It is of some 
importance to note that the cross-appeal is brought 
against both tha judgment and the decree, which, 
as I have said, was only signed on 7th June, 1954, 
and of which the Respondents did not obtain a copy 
until 27th June, 1954. Although a long time has 

10 passed, I do not think it can fairly be said that 
the Plaintiffs havo been guilty of any such delay 
as should deprive them of the opportunity of ob­ 
taining relief. This was clearly the opinion of 
the learned President, and I respectfully agree 
with him.

I can now deal very shortly with the refer­ 
ence. The application to the learned President 
did not call for a written decision, but his notes 
are before us. Mr. Budhdeo, pursuing his policy

20 of preventing tha Courts from investigating the 
question whether there had boon a failure of Jus­ 
tice owing to a misunderstanding, contended that 
on the facts tho Plaintiffs should not be allowed 
to cross-appeal. He also contended that cross- 
appeal was in an;y event barred by tho application 
for review, the point taken bofore us as a prelim­ 
inary objection. He relied strongly on delay. 
We were of opinion that justice clearly required 
that this matter should be fully investigated, that

30 the delay in cross-appealing was sufficiently ax- 
plained, and that the learned President's order, 
save as to costs, should be confirmed. Wa reserved 
consideration of the question of costs of the ap­ 
plication and of the reference, and proceeded to 
consideration of the appeal and cross-appeal.

Mr. Budhdeo's principal ground of appeal, as 
he himself described it, was that in this suit tho 
claim for damages was purely ancillary to the claim 
for specific performance, and that upon abandon- 

40 ment of the claim for specific performance the claim 
for damages must necessarily disappear. As a gen­ 
eral proposition of law this may well be correct. 
I am prepared to assume that it is. But of course 
it bogs the question whether the claim for specific 
performance was in this case abandoned. Mr.Budhdeo 
submitted, 13 one of his principal arguments, both 
against review of the judgment and against admis­ 
sion of the cross--appeal out of time, that, if the

In the Court 
of Appeal for 
Eastern Africa

No. 15. 

Judgment.

13th October, 
1956 - 
continued.



62.

In the Court 
of .Appeal for 
Eastern Africa.

No. 13. 

Judgment.

13th October, 
1956 - 
continued.

judgment as It stood were amended and a decree for 
specific performance with compensation were passed, 
that would deprive him of his best ground for say­ 
ing that the judgment for damages was wrong and 
should be set aside. This was clearly correct. 
It did not appear to us to be a good ground for 
refusing to enquire whether the judgment was er­ 
roneous owing iio misunderstanding; but it 3corned a 
good ground for making that enquiry before hearing 
argument on that particular ground of appeal, wo 10 
accordingly heard argument on the cross-appeal be­ 
fore the substantive appeal.

Mr. Budhdeo opened his preliminary objection 
to the cross-appeal by reminding us that his appeal 
was lodged before the application for review, and 
that no appeal had been brought against the judg­ 
ment on that application. He submitted that it 
was not open to us to do anything which would In 
effect reverse that judgment. In law, however, I 
think it was not a judgment but a mere ruling, 20 
which could have been, but I believe was not, em­ 
bodied in an order* The application was a pro­ 
ceeding in the suit, and is so intituled. Its pur­ 
pose was to determine the form of the decree in the 
suit - a purely procedural matte"-. On this ground 
I think that this application, though not neces­ 
sarily all applications for review, may correctly 
be described as interlocutory. On that footing we 
have jurisdiction to vary or reverse any order, 
made thereon and relevant to the determination of 30 
the cross-appeal, without separate appeal. S.A. 
C.A. Rules, 1954, Rules 74 (4) and 78. Admittedly 
the order would have been appealable by leave under 
Order 42 Rule 1 (2), but that is immaterial. Mr. 
Budhdeo relied on Order 44 Rule 1. He contended 
that the words "who is not appealing" in sub-rule 
(2) must by necessary. Implication bar, not only a 
review where the party applying has already filed 
an appeal, but also an appeal where the party seek­ 
ing to.appeal has first applied for review. I think 40 
there is no such implication, and the suggested 
construction is not required either by grammar or 
convenience. The mischief which the provision 
meets is that It would be impossible properly to 
determine appeals from decrees, If they might at 
any moment during the pendency of the appeals be 
transformed by review into something quite differ­ 
ent from what was appealed from. The subject-mat­ 
ter of an appeal must at least be ascortainable with
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precision. On the other hand, if review has been 
either granted or refused there is no reason why 
an appeal from i'he amended, or original, decree, 
as the case may be, should not follow. Mr.Budhdeo 
admitted that lie could not support his submission 
with, authority, and I think there is some authority 
against hiN, An appeal clearly lies from a decree 
as amended on review.. Chitaley, Code of Civil 
procedure, 5th Edn. 3573. There seems to be no 

10 roason why 3t should not lie whore review has been 
refused. We over-ruled the preliminary objection 
to the cross-appeal.

The nature of Mr- Harris's argument on the 
cross-appeal has already bean indicated. He ax- 
plained the misunderstanding which had arisen be­ 
tween the learned Judge and both Counsel, and 
stressed the important point that nothing had been 
said or done at the trial before judgment was re­ 
served, which could have indicated to Counsel the

SO existence of that misunderstanding, and so have
enabled them to remove it. He submitted that the 
judgment itself; if it revealed the existence of 
misunderstanding, certainly did not not reveal its 
full extent, which only became apparent on the de­ 
livery of judgment on review. He explained that, 
until the hearing of the application for review, 
he had no idea that the learned Judge might take 
the line that Counsel were both wrong, and that it 
was for that reason ha had not filed an affidavit

30 by Mr- Harragin. Since the learned Judge had
himself directed an application for review of the 
judgment, it was a shock to hear him hold that a 
judgment could not be reviewed, but only a decree. 
Mr-"Harris rellod on Rule 74 (4) and submitted 
that, whether or not tho learned Judge was right 
in his lindted construction of Order 44 Rule 1, 
and whether or not he could have acted under Sec­ 
tion 97, Section 99 or Section 100 of the Civil 
Procedure Ordinance, wa could put matters right

40 now. He cited a number of cases where there had 
been misunderstanding of one kind or another be­ 
tween Counsel, and the Court had subsequently taken 
action to rectify matters; but neither he nor Mr. 
Budhdeo has been able to find a case where Counsel 
were agreed as to what should be done, and the 
Court, having misunderstood them, did something 
else, which, unless they agreed to it, could not 
properly have been dona at all.
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Mr. Budhdeo was at first inclined to submit
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that this had been a consent judgment and decree, 
but when we pointed to Section 67 (2) of the Civil 
Procedure Ord., he withdrew this submission, which, 
if accepted, would have barred his own appeal. Ho 
submitted that, if Mr. Harris was right about there 
having been mutual mistake, the proper remedy was 
by separate suit to set aside the judgment and de­ 
cree. I think this is erroneous. A separate suit 
is appropriate where a judgment is to be set aside 
for fraud, and also, since'appeal is impossible, 10 
where the judgment was passed by consent. See Hud- 
dersfield Banking Co., Limited 7. _ H^nry__Li£tegle 
Son Limited, (1895)~2~Ch. 273, and Wilding v. "San­ 
ders on, (1897) 2 Ch. 534. But I think appeal is 
an appropriate remedy, even if not the only one, 
where the erroneous judgment is made through mis­ 
understanding by the Judge of wuat Counsel have 
submitted. Mr. Budhdeo, as I have said, contested 
the cross-appeal on the facts. I have explained 
why I am against him on this issue. When pressed 20 
he said bluntly that his clients were not willing 
either to transi'er the property, or to refund the 
deposit, even if he should not succeed on his sub­ 
stantive appeal. He submitted that Mr. O'Brien 
Kelly had in effect abandoned th<~> defence of re­ 
pudiation, and that, although this was technically 
within his authority as Counsel, he should not have 
done so. Mr. Budhdeo claimed to be ontitled to 
re-open the question, as purely one of law, before 
us. I doubt if the point is purely one of law. 30 
Questions of sufficiency of notice to complete ap­ 
pear to be in issue. But on the view I take of 
the case generally this doos not arise. Mr.Budhdeo 
could not possibly establish a repudiation by the 
buyers if they were justified in demanding compen­ 
sation for the re-letting as a condition of com­ 
pletion.

We did not hear argument on the question 
whether the Supreme Court has power to review a 
judgment, as opposed to a decree, and I therefore 40 
express no firm opinion on that point; but I do 
not wish to.be taken as agreeing with the decision 
made thereon in the judgment on review. I think 
Order 44 Rule 1 must be interpreted in the light 
of other provisions of the Civil Procedure Code, 
and it is arguable that Order 20 Rule 5 (3) must 
by necessary implication mean that a judgment can 
be reviewed. On this interpretation "decree" in 
Order 44 would mean not only a decree in ease but
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a decree in joossg. It doas not on the face 
of it so em very reasonable that it-should be neces­ 
sary to have a docree extracted before the Court 
can say in what terms the decree should be drawn. 
If there wore any other method of having the terms 
of a dacreo formally settled, this argument might 
not be valid. It is beside the point to say that 
decrees must conform with the relative .judgments. 
It is often difficult to know how that conformity 

10 may correctly bo achieved. But whether or not 
the learned Judrro was right in dismissing the ap­ 
plication for roviow on this highly technical 
ground, we were of opinion that we were empowered, 
and ought to grant relief on the cross-appeal, and 
we so indicated to Mr. Budhdeo. In consequence 
he did not arguo v/hat would otherwise have been Ms 
principal ground of appeal; but he had other 
grounds.

It is necessary on all aspects of the substan- 
20 tive appeal to bear in mind the different effects 

of a contract for sale of land in England and in 
Kenya. In India the rules of English equity have 
no direct application, and it is clear law that the 
buyer obtains no equitable estate by virtue of the 
contract. Webb v. Macpherson, 30 I.A.238. Mian 
Fir Bakhsh v. _Sardpr Mohamed Tahar, 61 I.A. 388. 
It might perhaps be argued that in Kenya, since 
English equity applies"unless excluded by statute, 
an equitable interest is created; but this would 

30 involve a restrictive meaning of the word "inter­ 
est" in the last sentence of Section 54 of the 
Indian Transfer of Property Act, and I think the 
Indian rule musi be held to apply in this country. 
The seller Is no!: a trustee for the buyer, and the 
rights of the buyer are purely contractual until 
transfer is effected. Ariff y. jadunath, 58 I.A. 
91. The Act applies In Kenya as it stood on 27th 
November, 1907, and later amendments, e.g. section 
53A, do not apply. Indian Acts (Amendments) Ord. 

40 s. 2. The contract is to be interpreted and en­ 
forced in accordance with the provisions of section 
55 of the Act, and it is the true meaning of that 
section which we have to determine on this appeal. 
Mr. Budhdeo submits that, apart from the statutory 
terms imported by that section, there can be no 
such thing as an implied term In a contract for 
sale of land in Kenya. I do not accept this, but 
I do not think it Is material in this case.
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Mr. Budhdeo's first submission is that the 
scheme of the Act ia to treat ownership and posses­ 
sion of land as two wholly independent matters. Ho 
says that the two things should not bo confused, 
and that a buyer is not entitled to raise any ques­ 
tion of possession until after completion. He re­ 
fers to sub-sections (1) ( f)" and (4) (a) of Section 
55, and to Mulia's Transfer of Property Act, 3rd 
Bdn. p. 309, where in the table of mutual rights 
and duties it is stated that the seller's obliga- 10 
tion to give possession arises only after .com­ 
pletion. Prom this he argues that in a suit for 
specific performance it must be premature to dis­ 
cuss questions of possession. If the issue of 
possession of the re-let shop or compensation for 
loss of possession had been correctly postponed 
for consideration until after completion, it would 
have appeared in this suit that the sellers were 
ready and willing to convey in terms of the con­ 
tract, and therefore that no decree of specific 20 
performance should be"made against them, and in­ 
deed the buyers had repudiated. The argument is 
ingenious, but, I think, unsound. Unless the con­ 
trary is provided, a contract subject to Section 
55 obliges the seller to give possession forthwith 
upon completion, if the buyer wt-ats it. Except in 
a notional sense, completion and transfer of pos­ 
session are simultaneous. If the seller before 
completion does something which makes it impossible 
for him to give possession which the contract re- 30 
quires him to .give, he is guilty of an anticipatory 
breach which may well go to the root of the whole 
contract. If the law were otherwise, it would be 
possible for a seller to grant for a large premium 
a 99 year lease,at a peppercorn rent the day before 
completion and still insist on the buyer complet­ 
ing, leaving him with nothing but a right to file 
suit for damages after having paid the purchase 
price. Mr. Budhdeo seoks to avoid this argument 
by saying that the lease would be an "incumbrance", 40 
but 1 think a lease is not an incumbrance. Apart 
from this, I. think the authorities are against Mr. 
Budhdeo. Gour's Law of Transfer, 7th Bdn. 746, 
seems to me to state the matter more precisely than 
Mulla, by saying that the seller's duty is "to do- 
liver possession .... on completion of sale". In 
Kriahnammal v. .Soundararaja Aiyar, 38 Mad. 698, it 
was held that, although a claim for an order for 
possession need not be joined with a claim for 
specific performance, it can be so joined. 50
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Krishna. ji 33abajj.^v.^Sangappa, A.IR. 1925 Born. 181, 
to which I have not been" a bio to refer, appears to 
be another decision to the game effect. And, so 
far as this Court is concerned, the matter appears 
to be concluded by the judgment of Sir John Gray 
in Shjpitilal JVj^GulzarjBesmn, 15 B.A.C.A., 25-27. 
I think" this "argument fails in both its aspects. 
The buyers were"entitled to take the point about 
possession or compensation before completing and, 

1"> assuming that the sellers were in breach of duty, 
the buyers did not repudiate their contract by 
taking the point, nor were the sellers in .any real 
sense "ready and willing to convey".

The main point of substance in the appeal is 
the submission that the sellers were entitled to 
re-let, as they did, on terms the same as those 
governing the previous tenancy. There is no dis­ 
pute that the buyers took subject to any rights of 
the named tenants. The question is whether they 

20 must take subject to the rights of any tenants whom 
the sellers might let in no~similar terms. This 
seems to me to depend entirely on the true meaning 
of Section 55 (1) (e), which provides that,

"in the absence of a contract to the contrary 
..... the seller is bound ...... between the
date of the contract of sale and the delivery 
of the property, to take as much care of the 
property and all documents of title relating 
thereto which are in his possession as an 

30 owner of ordinary prudence would take of such 
property and documents".

These words may be compared with the provisions of 
Section 15 of the Indian Trusts Act, 1882, which 
are closely similar, but with the important differ­ 
ence that a trustee is bound to "deal with" the 
property as specified, while a seller of land is 
bound to "take care of it". It is submitted that 
this difference of wording indicates that a seller's 
duty is not analogous to a trustee's, but is con- 

40 fined to physica'l'preservation of the property.
cf - Glarke v. Ramuz, (1891) 2 Q'.B. 456, where there 
was a breach of duty by failing to guard against 
wrongful acts by a trespasser. I think this in­ 
terpretation is too narrow. The words "deal with" 
are appropriate to the trustee, whoso duty with 
regard to the property may well be to soil or 
otherwise dispose of it. The words "take care of"
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are more appropriate to a seller of land, whose 
duty is, as I think, to ensure, so far as he 
reasonably can, that the buyer shall get all that 
he is entitled to under the contract. This may 
involve many matters besides the physical condition 
of the property. There is a curious dearth of 
authority in India on the meaning of para, (e), 
Mulla & Gour agree that, though the Vendor is not 
a trustee, his duties are the same under para, (o) 
as they would be if he were a trustee under s. 15 10 
of the Trusts Act; but they cite no Indian author­ 
ity for this. Indeed, in their commentaries on 
the paragraph, Mulla cites no Indian case and Gour 
only one, which is unhelpful in this connection. 
They both rely on the English authorities to define 
the extent of the duty, and accepting, as I do,' 
that the duties are closely analogous to a trustee's, 
I think this is legitimate. I think with respect 
that Chitaley, 3rd Bdn. 884-5, who also refers only 
to English oases, is not merely unhelpful, but has 20 
fallen into grave error, by accepting Mukerji's 
suggestion that para, (e) deals only with matters 
subsequent to execution of the transfer. This is 
contrary to the plain wording and would leave a 
dangerous lacuna in the Act. Mr. Budhdeo submits 
that, whatever may be the extend of a seller's duty 
under para, (e), he is entitled to treat his own 
interests as paramount and, so long as he is hon­ 
estly acting in his own interests, he cannot be 
said to be in breach of duty. I think this is an 30 
over-simplification. Seller and buyer are both 
interested in the property in the ordinary sense 
of the word, if not in the technical sense. I 
think the seller is bound to have regard to the 
interests of both parties. If a situation arose 
where one party's interests must inevitably be 
sacrificed to the other's I think the seller would 
probably be. entitled to protect his own; but so 
far as possible he should ensure that that situa­ 
tion should not arise, and it clearly did not arise 40 
here. The only legitimate interest of the sellers 
which was involved when the tenancy was surrendered 
was that they should not lose their four-fifths 
share of the net rent of the shop for the period 
of about six weeks expected to elapse before com­ 
pletion. This would be a matter of £10 - £15. 
They could not lawfully take a premium for the re- 
letting. As property-owners in Nairobi, they could 
not have been unaware that the vacancy had greatly 
enhanced the capital value of tho promises, though 50
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they would not know precisely by what amount. I 
think they were entitled to protect their own right 
to the small sum involved, and that in the last 
resort they might even have been entitled to pro­ 
tect it by re-letting; but if they could protect 
it without destroying the valuable windfall which 
the buyers had obtained, or would obtain on com­ 
pletion, I think it was their duty to do so. Com­ 
mon-sense suggests that they should have consulted

10 the buyers, who would of course have agreed immedi­ 
ately to pay the amount, or to allow it to be de­ 
ducted from their one-fifth share of the rent. 
That one-fifth share was never paid to the buyers 
and would have covered anything that might be due 
to the sellers before completion. In any event, 
the amount was trivial and there was never any real 
suggestion that they might lose it. If they had 
consulted the buyers, and the buyers had refused 
to make the small loss good in any way, the sellers

20 might have re-let with some confidence: but that 
is"not the position. It must not be forgotten 
that, where a cestui que trust is absolutely en­ 
titled to the trust property and is sui juris, the 
trustee's primary duty is to deal with the property 
in accordance with such directions as the cestui 
que trust may give. The right to be consulted is 
not merely something which may be suggested as sen­ 
sible or convenient7 but has a legal""basis . That 
is applies as between Vendor and Purchaser of land

30 in England is clearly shown by Bgmont v. Smith, 
6 Ch.~D. 469, 475. Although factually EEe con­ 
clusion in that case appears to be against the buy­ 
ers, the principles which it lays down are wholly 
in their favour ; and I think the learned Judge in 
the Court below was right in treating it as good 
authority for giving damages in this case. I think 
the buyers were bound by the provisions of para, 
(e) imported into their contract to consult the 
Purchasers and to ascertain their wishes and in-

40 tentions, before taking any step so obviously
detrimental to their interests as re-letting. I 
think section 55 (5) (c) and Section 55 (6) (a) 
support this view. The clear implication of the 
first paragraph is that the buyer should not have 
to bear losses which are deliberately caused by 
the seller, and the second seems to show that a 
benefit in the nature of a windfall is part of 
that which must be taken care of under Section 55 
(1) (e). I think also that passages from the Sn-

50 fflish text books on Vendor and Purchaser lead to
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the same conclusion, notably one in Williams, 4th 
Bdn. 552, where it is said,

"As the result of the Purchaser's equitable 
ownership of the property sold and the vendor's 
consequent trusteeship for the Purchaser, the 
Vendor is bound, while he remains in posses­ 
sion of the property sold to take reasonable 
care to preserve the property In the same con­ 
dition in which it was at the date of the 
contract for sale. He muat use the same care 10 
that a trustee ought to use with regard to 
the trust property, of which he is in posses­ 
sion; that is to say, he must take the same 
care as a prudent owner would take of his own 
property".

In general, I think the sellers must keep the pro­ 
perty in the condition most advantageous to the 
buyers. In some cases there may be doubt what is 
most advantageous, but there was no doubt here: 
the property should have been kept vacant. I think 20 
the law of Kenya in this respect is in its prac­ 
tical consequences the same as the law of England, 
though the juridical basis is different. I would 
dismiss the appeal and affirm the judgment for 
damages.

I would allow the cross-appeal, and vary the 
judgment and decree of the Court below by direct­ 
ing that judgment be entered and a decree passed 
for specific performance of the contract, subject 
to a deduction of the sum of Shs. 18,000/- awarded 30 
as damages from the balance of the purchase price, 
and to other deductions to'which I shall later re­ 
fer. The order of this Court should set out in 
detail the provisions of the decree to be passed 
in the Supreme Court and the draft of the order 
should be submitted through the Registrar to one 
of the Judges of this Court for approval, it will 
not, however, be necessary to attend to settle the 
draft formally unless the parties disagree as to 
its form. 40

It remains to deal with the costs in both 
Courts. The costs of the suit, other than costs 
of the application for review, were ordered to be 
paid by the sellers, and have been taxed. This I 
would affirm and those costs can be deducted at 
once on completion. The costs of the application
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for review were ordered to be paid by the buyers. 
Thay have not yet been taxed. " I think this order 
must be varied. I assume that, partly through the 
fault of Mr. Harris when judgment was delivered, 
it was necessary to take proceedings in review to 
have the judgment and decree set right. I think 
that, if the sellers had followed Mr.O'Brien KelLy's 
advice in the matter, and he had appeared for them, 
roviow would have boen granted by consent. In that

10 caaa I think Mr. Harris"would probably have sub­ 
mitted to pay a small sum, say Shs. 300/-, for 
costs of the application; or it is possible that 
each side would have been ordered to bear its own 
costs. Owing to Mr. Budhdeo's as I think, mis­ 
conceived opposition, the costs of the application 
were enormously increased. Also, I think the 
learned Judge overlooked the point that the appli­ 
cation had been brought on his directions. I think 
the application ought to have succeeded, and in all

20 the circumstances I should have been inclined to 
order that the sellers should pay one-half of the 
buyers' taxed costs of the application. The buy­ 
ers, however, have contented themselves with ask­ 
ing that each party should bear its own costs, and 
I propose that an order should be made to that effect. 
The costs of the application on 6th January, 1955 
to postpone hearing of the appeal were reserved. 
I think they should be treated as "costs in cause", 
i.e. as part of the coats of the appeal. If the

30 application for review had been conducted as I have 
suggested, no cross-appeal would ever have been 
necessary. Although the buyers went to the lear­ 
ned President for indulgence, I think they ought 
never to have boon obliged to do so. The applica­ 
tion was in my opinion unnecessarily, and even un­ 
reasonably, opposed, and if the buyers had not ex­ 
pressly submitted to pay the costs of the applica­ 
tion in any event, I doubt if the learned President 
would have ordered them to do so. We are not asked

40 by the buyers to vary that order and I do not pro­ 
pose that we should do so. But I would ensure 
that the sellers 1 costs are kept on what I think 
would be a reasonable basis for the work properly 
involved by assessing thorn at Shs. 200/- plus actual 
disbursements allowable. The costs of the refer­ 
ence to the full Court, of the preliminary objec­ 
tion to the cross-appeal, of the cross-appeal it­ 
self, and of the substantive appeal should all 
follow the event and be paid by the sellers.

50 The buyers have raised questions of interest
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on their deposit of Shs. 25,000/- and have asked 
for an order under Section 55 (6) (b) of the Act. 
They did not claim such an order in their plaint, 
and I do not think we could now order payment of 
interest, at least in respect of any period before 
judgment in the suit. In any event there is an 
overriding objection. The contract provides that, 
having paid one-fifth of the purchase price, they 
shall until completion have one-fifth of the net 
rents. Having elected to receive rent, I do not 
think they can have interest. In fact, however, 
they have not received the rent. If judgment had 
been given in the terms we think proper, I think 
an order could have been made then for deduction 
of the rent from the purchase price, and for an 
account to ascertain the amount thereof, if neces­ 
sary. I would include in the decree an order for 
deduction in that sense, and for an account, though 
I hope the amount due will be easily agreed. The 
decree should provide that all costs hereby ordered 
to be paid may be deducted from the balance of the 
price, whether incurred in the Supreme Court or in 
this Court. As the amount of the deductions for 
most of the costs and for rent cannot be ascertained 
for some time, and it is undesirable that completion 
should be delayed, I would include 3n the decree an 
order that a sum of Shs.25,000/- being part of the 
unpaid balance of the purchase price," should be 
paid into Court, instead of to the sellers, and 
should there await ascertainment of the deductions 
for costs and rent which are not yet ascertained, 
and thereafter be released to the parties in accor­ 
dance with their respective rights. The decree 
should grant to both parties liberty to apply gen­ 
erally in the Supreme Court, and as a matter of 
precaution I would also grant leave to apply gen­ 
erally to this Court.

P. A. BRIGGS, 
JUSTICE OP APPEAL.

JUDGMENT OP SINCLAIR AG. P.
I agree and have nothing to add. 

will be in the terms proposed by the 
ing Vice-president.

R. 0. SINCLAIR 
ACTING PRESIDENT.

JUDGMENT OP BACON J. A.

The order 
learned Act-

I agree. 
NAIROBI. 
13th October, 1956.

ROGER BACON, 
JUSTICE OP APPEAL

I certify that this is a true copy of the original

for REGISTRAR 
25.10.1956.
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No. 14.

ORDER ON APPEAL AND CROSS-APPEAL 

In Court this 13th day of October, 1956.

Before the Honourable the Acting President
(Sir Ronald Sinclair) 

the Honourable the Acting Vice-Presi­ 
dent (Mr. Justice Briggs) 

and the Honourable Mr. Justice Bacon, 
a Justice of Appeal.

10 THIS APPEAL and CROSS-APPEAL (setting out the 
above-named Respondents' intention to contend that 
the Judgment above mentioned and the decree granted 
in pursuance thereof, dated the 7th day of June
1955. should be varied to the extent and in the 
manner and on the grounds therein set out) COMING 
ON FOR HEARING on the 2nd day of October 1956, the 
3rd day of October 1956 and the 4th day of October
1956. AND UPON HEARING Mr. Narshidas M. Budhdeo 
(Advocate for the Appellants) and Mr.Gorald Harris 

20 (Advocate for the Respondents) it was ordered that 
the matter do stand for judgment and the same com­ 
ing for judgment this day IT IS ORDERED :-

1. THAT the said Appeal be and the same la hereby 
DISMISSED and that the costs thereof, together with 
the costs occasioned by the adjournment granted on 
the Respondents' (Plaintiffs') Application on the 
12th day of January 1955 shall be borne by the 
Appellants (Defendants).

2. THAT the Order made herein on the 4th day of 
30 November 1955 by the President on the Respondents' 

(Plaintiffs') Application for leave to serve Notice 
of Cross-Appeal out of time BE AND THE SAME IS 
HEREBY AFFIRMED save and except that this Court 
doth direct that the costs awarded to the Appellants 
(Defendants) under and by virtue of the said Order 
shall be limited to the sum of Shs. 200/00 plus 
actual disbursements allowable.

3. THAT the said CROSS-APPEAL be and the same is 
hereby ALLOWED WITH COSTS TO THE RESPONDENTS 

40 (Plaintiffs) AND THIS COURT DOTH ORDER that the 
Judgment of the Honourable Mr .Justice Bourke, dated 
the"18th day of February 1954, be and the same is
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hereby varied to the extent and in the manner set 
out as under :-

(i) by the substitution in the said Judgment 
for the finding that the Respondents' 
(Plaintiffs') claim for an Order for 
specific performance by the Appellants 
(Defendants) of the Agreement for Sale re­ 
ferred to in the Plaint filed herein had 
been abandoned A FINDING that the Respond­ 
ents' (Plaintiffs) said claim for specific 10 
performance had been abandoned by the Res­ 
pondents (Plaintiffs) in favour of thoir 
alternative claim against the Appellants 
(Defendants) under paragraph (ii) (a), (b) 
and (o) of the prayer to the said Plaint 
but no further:

(ii) by adjudging, in addition to damages in the 
sum of Shs. 18,000-00 and costs, in favour 
of the Respondents (Plaintiffs) against the 
Appellants (Defendants), an order for 20 
specific performance by the Appellants 
(Defendants) of the said Agreement for Sale:

4. THAT the Order made on the 7th day of April 
1955 by the Honourable Mr. Justice Bourke on the 
Respondents' (Plaintiffs') Application for the said 
Judgment to be reviewed be and the same is hereby 
varied by the substitution for the direction in the 
said Order that the Respondents (Plaintiffs)should 
pay the costs of the said Application for review, 
a direction that the Respondents (Plaintiffs) and 30 
Appellants (Defendants) should each pay their own 
costs thereof.

5. THAT the costs of the Reference to the Pull 
Court under the provisions of Section 14(b) of the 
East African Court of Appeal Order in Council 1950 
of the_order of the President dated the 4th Novem­ 
ber 1955 on the Respondents (Plaintiffs) applica­ 
tion for leave to serve Notice of Gross-Appeal out 
of time shall be borne by the Appellants (Defendants).

6. THAT the costs of tho Preliminary Objection 40 
raised by the Appellants (Defendants) to the Cross- 
Appeal be and the same are hereby awarded to the 
Respondents (Plaintiffs).

7. (a) THAT the Respondents (Plaintiffs) be at
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liberty to deduct the said sum of Shs. 
18,000-00 in respect of the said damages 
and Shs.3,712-50 in respect of the Coats, 
as taxed, awarded to them under the said 
Judgmont, making in all the sum of Shs. 
21,712-50, from the balance of purchase price 
still due by them to the Appellants (Defen­ 
dants) under the said Agreement for Sale:

(b) THAT the Respondents (Plaintiffs) be at 
liberty to deduct the total amount due to 
them in respect of all further costs award­ 
ed to them against the Appellants (Defend­ 
ants) under and by virtue of the Judgment 
of this Court (whether such costs were in­ 
curred by the Respondents (Plaintiffs) in 
this Court or in the Court below) when taxed, 
TOG3THER with the amount due by the Appel­ 
lants (Defendants) to them in respect of 
rent under Clause 10 of the said Agreement 
for Sale from the said balance of purchase 
price after the said sum of Shs.21,712-50 
shall have been deducted as aforesaid.

(c) AND FOR THE PURPOSE of enabling the said 
sale to bu completed without unnecessary 
delay the Respondents (Plaintiffs) shall be 
at liberty to pay to the Appellants (Defen­ 
dants) the sum of Shs.53,287/50 and to pay 
into Court a further sum of Shs.25,000/00 
(which said sums of Shs. 53,237/50 and 
Shs. 25,000/00 will, with the deposit of 
Shs. 25,000/00 already paid by the Respon­ 
dents (Plaintiffs) to the Appellants (Defen­ 
dants) together with the said sum of Shs. 
21,712/50 in respect of the said danagos 
and Taxed Costs, amount to the sum of Shs. 
125,000/00 being tho purchase price referred 
to in the Plaint filed heroin) which said 
sums of Shs. 53,287/50 and Shs.25,000/00 
shall together be deemed to be in full dis­ 
charge of the balance of purchase money due 
by the Respondents (Plaintiffs) to the Ap­ 
pellants (Defendants) by virtue of the said 
Agreement for Sale, the said sum of Shs. 
25,000/- so to be paid into Court as afore­ 
said to remain in Court and await ascer­ 
tainment of the amount due to the Respond­ 
ents (Plaintiffs) by the Appellants (Defen­ 
dants) in respect of the said further costs
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so to be taxed as aforesaid and the said 
rent and upon such ascertainment to be ap­ 
plied by the payment thereout to the Respon­ 
dents (Plaintiffs) of the amount so to be 
found due to them for costs and rent upon 
such ascertainment so far as the said sum 
of Shs.25,000/- will extend and the balance, 
if any, of the said sum of Shs. 25, 000/00 
remaining after the payments to the Respon­ 
dents (Plaintiffs) of the entire of the 
amount so to be found due to them shall be 
paid out to the Appellants (Defendants) upon 
demand provided always that in the event of 
the said sum of Shs. 25,000/- not being 
sufficient to pay the amount so to be found 
due to the Respondents (Plaintiffs) in re­ 
spect of the said further costs and the said 
rent then and in such event the Appellants 
(Defendants) shall pay to the Respondents 
(Plaintiffs) on demand the amount of such 
deficiency.

(d) THAT either of the parties hereto shall be 
at liberty to apply to the Supreme Court 
for an account to be taken in the event of 
their being unable to agree the sum due to 
the Respondents (Plaintiffs) by the Appell­ 
ants (Defendants) in respoct of the said 
rent.

AND THIS COURT DOTH FURTHER ORDER that there be 
substituted for the Decree passed by the Supreme 
Court herein a decree in the following terms, that 
is to say:-

"IN HER MAJESTY'S SUPREME COURT OP KENYA AT NAIROBI 
CIVIL CASE NO.200 OP 1953

GHELA IfiANBK SHAH
PUNJA KACHRA
KASTURBHAI M. SHAH trading as
SHAH GHELA MANEK

versus
MOHAMSD HAJI ABDULLA 
AHMED HAJI ABDULLA

DEC R E E

Plaintiffs

Defendants

CLAIM for (i) That the Defendants may be ordered 
specifically to complete the sale to the

10

20

30

40
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"Plaintiffs of the premises comprised in the 
Agroement for Sale dated the 6th day of De­ 
cember 1951 and expressed to bo wade between 
tho 'MO fo.idants, as Vendors, of the one part 
•md Khetshi Ghelabhai. as Purchaser, of the 
other p'vrt and knovm as Plot L.R.No. 209/502 
niL-uato at River Road, Nairobi, with the build- 
in '.'n and improvements thereon by delivering 
to the Plaintiffs contemporaneously with the 
execution of the Indenture of Aesignmont there - 
or already prepared by the Plaintiffs and on 
payment to the Defendants by the Plaintiffs 
of the sum of Shs.100,000/00 the premises 
comprised in the said Agreement with vacant 
possession of so r.moh thereof as was surren­ 
dered to the Defendants by ono Vel.ii Ravj i 
Barber as stated in the said plaint.

(ii) Alternatively: (a) that the Plaintiffs 
be declared entitled to damages for the fail­ 
ure of the Defendants to preserve as from the 
date of the surrender to the Defendants by the 
said Velji Ravji Barber of his tenancy there­ 
in that portion of the said premises so sur­ 
rendered free from occupation or enjoyment by 
any other person and for their consequent in­ 
ability or failure to deliver to the Purchas­ 
ers the premises so agreed to be sold free 
from encumbrances and"with vacant possession 
of the portion thereof which had been surren­ 
dered to them by the said Velji Ravji Barber 
an tibova mentioned

(b) that1 the amount of such damages be de­ 
termined by this Court and that for such pur­ 
poses if necessary an enquiry be had:

(c) that the Do fondants be ordered and 
directed that upon payment to them by the 
Plaintiffs of the said sum of Shs.125,000/00, 
the agreed purchase price of the said promises, 
less by the sum of Shs.25,000/00 being the 
amount of the deposit so paid by or on behalf 
of the Plaintiffs and also less by the amount 
of damages awarded as above, they, the Defen­ 
dants, do execute in favour of the Plaintiffs 
the said Indenture of Assignment and do de­ 
liver to the Plaintiffs the same together with 
the said promises subject to such lottings as 
may be subsisting therein.
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"(iii) That the costs of this action be paid 
by the Defendants to the Plaintiffs.

THIS GAUSS o canine on the llth day of Feb­ 
ruary 1954 FOR HEARING- and on the 13th day of 
February 1954 for Judgment before the Honour­ 
able Mr. Justice Bourke in tho presence of 
Counsel for the Plaintiffs and Counsel for the 
Defendants IT IS HEREBY" ORDERED that upon pay­ 
ment to the Defendants by tho Plaintiffs of 
the sum of Shs. 53,287-50 (being the sura of 10 
Shs. 185,000/00, the agreed purchase price of 
the premises consisting of Plot known as L.R. 
No.209/502, situate at River Road, Nairobi, 
together with the buildings standing thereon 
referred to in the Plaint"filed herein, LESS 
by the sura of Shs. 25,000/00 the amount of the 
deposit already paid by the Respondents to the 
Appellants, LESS also by the sum of Shs. 
18,000/00, the amount of the damages awarded 
herein to tho Plaintiffs, LESS also by the 20 
sum of Shs. 3,712/50, the amount of the taxed 
costs awarded to the Plaintiffs against the 
Defendants herein, and LESS also by the sum 
of Shs. 25,000/00, to be paid into Court by 
tho Plaintiffs as hereinafter appearing), THE 
DEFENDANTS do execute in favour of the Plain­ 
tiffs a proper Indenture of Assignment of the 
said premises for all the estate and interest 
therein of the Defendants subject to such 
tenancies as may be subsisting in relation to 30 
the said premises but otherwise free from en­ 
cumbrances and do deliver the said Indenture 
together with possession of the said premises 
to the Plaintiffs subject as aforesaid AMD 
for the purpose of enabling the Plaintiffs to 
deduct the amount due to than in respect of 
further costs and rent hereinafter mentioned 
from the balance of the purchase price still 
due herein and with a view to securing the 
completion of the sale without undue delay, 40 
IT IS FURTHER ORDERED that the Plaintiffs be 
at liberty to pay into Court out of the said 
balance of purchase price the sum of Shs. 
25,000/00 above-mentioned, which said sum of 
Shs. 25,000/00 so to be paid into Court shall 
remain in Court and await ascertainment of the 
amount due to the Plaintiffs by the Defendants 
in respect of the further costs awarded to 
them under tho Judgment delivered on the 13th 
October 1956 in Civil Appeal Number 34 of 1954 50
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"wherein the above-named Defendants were the 
Appellants and the Plaintiffs above-named 
were the Respondents TOGETHER WITTT the amount 
due by the Defendants to the Plaintiffs in 
respect of rent under Clause 10 of the Agree­ 
ment for Sale referred to in the Plaint filed 
herein and upon such ascertainment as afore­ 
said being had the said sum of Shs.25,000/00 
shall be applied by the payment thereout to 
the Plaintiffs of the amount to be found due 
to thorn in respect of the said further costs 
and the said rent so far as the same will ex­ 
tend and the balance, if any, of the said sum 
of Shs. 25,000/00 remaining after the payment 
to the Plaintiffs of the entire of the amount 
so to be found due to them shall be paid out 
to the Defendants upon demand AND IT IS FUR­ 
THER ORDERED that in the event of the said 
sum of Shs. 25,000/00 not being sufficient to 
pay the amount so to be found due to the 
Plaintiffs in respect of the said further costs 
and the said rent then and in such event the 
Defendants do pay to the Plaintiffs ON DEMAND 
the amount of such deficiency AND IT IS FUR­ 
THER ORDERED that either of the said parties 
shall be at liberty to apply Generally to 
this Court and furthermore in the event of 
their being unable to agree the sum due to 
the Plaintiffs in respect of the said rent 
either party shall be at liberty to apply to 
this Court for an account to be taken.

GIVEN under my hand and the Seal 
Court at Nairobi this day of

of the 
etc."

40

8. THAT either of the parties hereto shall be at 
liberty to apply GENERALLY to this Court and also 
be at liberty to apply GENERALLY to the Supreme 
Court in this matter as they nay be advised.

GIVEN under my hand and the Seal of the Court 
at Nairobi, the 13th day of October, 1956.

Sgd. F. HARLAND,
REGISTRAR, 

II.M.COURT OF APPEAL FOR EASTERN AFRICA.
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ISSUED at Nairobi this 17th day of January, 1957.
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In the Court 
of Appeal for 
Eastern Africa.
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2nd April 1957.

No. 15.

ORDER ALLOWING FINAL LEAVE TO APPEAL 
TO HER MAJESTY IN COUNCIL.

IN HER MAJESTY'S COURT OF APPEAL FOR EASTERN AFRICA
AT NAIROBI

CIVIL APPLICATION NO. 14 of 1956

IN THE MATTER OF AN INTENDED APPEAL TO HER 
MAJESTY IN COUNCIL

BETWEEN; 1. MOHAMED HAJI ABDULLA and 
2. AHMED HAJI ABDULLA

- and -
1. GHELA MANEK
2. PUNJA KACHRA
3. KASTURBHAI M. SHAH trading

as "SHAH GHELA MANEK"

Applicants 10

Respondents
(Application for final leave to appeal to Her 
Majesty in Council from a Judgment and Order of 
Her Majesty's Court of Appeal'for Eastern Africa 
at Nairobi dated 13th October, 1956, in Civil 
Appeal No. 34 of 1954

BETWEEN; Mohamed Haji Abdulla
and Another Appellants

- and -
Ghela Manek and 2 Others 
trading as "Shah Ghela Manek" Respondents)

In Chambers this 2nd day of April, 1957.

Before the Honourable Mr. Justice Bacon, a Justice 
of Appeal.

ORDER

UPON the application presented to this Court 
on the 27th day of March, 1957, by Counsel for the 
above-named Applicants for final leave to appeal 
to Her Majesty in Council AND UPON READING the af­ 
fidavit of MOHAMED BAKHSH of Nairobi in the Colony 
of Kenya Clerk sworn on the 26th day of March 1957 
in support thereof and the exhibits therein refer­ 
red to and marked "MBl" and "MB2" AND UPON HEARING 
Counsel for the Applicants and for Respondents 
THIS COURT DOTH ORDER that the application for

20

30
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final leave to appeal to Her Majesty in Council be 
and is hereby granted AND DOTH DIRECT that the Re­ 
cord including this Order bo despatched to England 
within fourteen days from the date of issue of 
this Order AND DOTI! FURTHER ORD3R that the costs 
of this application do abide the result of the 
appeal.

G-IV3N undsr my hand and tho Seal of the Court 
at Nairobi, this 2nd day of April, 1957.

P. KARLAND, 
REGISTRAR.

ISSTTSP this 3rd day of April, 1957.

In the Court 
of Appeal for 
Eastern Africa,

No. 15.

Order allowing 
final leave to 
Appeal to Her 
Majesty in 
Council.

2nd April 1957 
- continued.



IN THE PRIVY" COUNCIL No. 10 of 1957
ON APPEAL

FROM HER MAJESTY'S COURT OF APPEAL 
FOR EASTERN AFRICA

BETWEEN;

MOHAMED HAJI ABDULLA and 
AHMED HAJI ABDULLA

- and -

(1) GHELA MANEK SHAH
(2) PUNJA KACHRA
(3) KASTURBHAI M. SHAH

Trading as "Shah Ghela 
Ma nek"

Appellants

Respondents

RECORD OF PROCEEDINGS

Herbert Oppenheimer, Nathan & Vandyk, 
20, Copthall Avenue, 

E   C   &  
Solicitors for the Appellants,

Linklaters & Paines, 
Barrington House,

59-67, Gresham Street, 
E.G.2.

Solicitors for the Respondents.


