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ON APPEAL
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In the
No. d- High Gourt of
PLAINT Tanganyika at

Dar Es Salasam

IN HER MAJESTY'S HIGH COURT OF TANGANYIKA
AT DAR B3 SATLAAM

No. 1.
ivil C No.43 of 1950
Civil Case Plaint
*, .‘.A.n J.NUI Plaintiff
HORRNLAL R2 - 4th September,
vorsus 1950.
1. KBSELVII RALNJIT )
2. SHIVIT R.IMIT Defondants

The Plaintiff above-named states as follows:-

1. The Plaintiff resides in Dar es Salaeam and his
address for service is care of Master & Dastur,
Advocates, Dar es Salaam.

2 The 1st Defendant carries on business at Sule-
man Street, Dar es Salaam and resides 1n Jai Hind’
Building, Kisutu Street, Dar es Salaam, The ?nd
Defendant resides in the Tanganyika Standard Build-
ing, Windsor Street, Dar es Salaam.

3. Plaintiff and the Defendants are brothers and
have been carrying on gsince 1920 in Dar es Salaam
the business of manufacturing furniture and body



In the
Hlgh Court of
Tangenylka at
Dar esg Salaam

No. 1.
Plaint.
Ath September,

1850 -
contlnued.

2.

building in partnership in equal shares. The sald
business has at all material times been carrled on
in the name and style of Keshavjl Ram}l and con-
ducted 1in partnership by the three brothers com-
bining thelr property labour and skill on the

understanding and with the intention of sharing

proflts and losses equally.

4, The 1lst Defendant was at all materlal times
the managing partner and kept control of the part-
nershlp books and accounts, Disputes and dlffer-
ences having arisen between the partners the 2nd
Defendant retired rrom the partnershlp on or about
the lst day of January, 1948 and the 1lst Defendant
as managing partner without consulting the plaln-
tiff paid the 2nd Defendant his sheare of the
partnership assets after adjusting accounts with
him. Thereafter the said partnership business has
been carried on by the Plalntiff and the 1st
Defendant in equal shares.

5. Since about September, 1949 the lst Defendant
has been conducting himself in such a manner as to
oxclude the Plaintiff from the partnershlp business
By his advocatet's lettor dated 3rd December, 1049
the Plaintiff demanded accounts from the 1lst De-
rfandant on the basls of equal shares in the sald
partnershlp business but the Defendant has failed
and neglected to render accounts. Copy of the
said letter l1ls annexed herewith and marked "A".

6, On or about the 1lth day of March, 1950 the
lst Defendant without the consent of the Plalntlff
transferred and assigned the assets, including good-
willl, of the sald partnsrshlp business to Keshavji
Ramji Ltd., a company promoted by the lst Defendant.

7. Plaintiff and the Derfendants acquired out of
thelr profits and assets of the gaid partnership
business several immoveable properties in the Tan-
ganylka Territory in equal shares. The 1st De-
fendant has at all material times been menaging
and collecting rents and profits of the sgaid
propertles., The saild rents and profits were
utlllsed for purposes of the aforeasald partmorship
business until the 2nd Defendant retired from the
partnership. Thereafter the lat Defendant has
continued to manage the sald propertiles and to
collect the rents thereof but has not rendered true
and correct accounts nor has he made any payment
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3.
to the Plaintiff in respect of his share of the
rent.

A list of the said properties is given in the
8chedule annexsd nerewith and marked "B".

8. No settlement of account has bean made batween

the pariners sinec- the commencement of the partner-
ship.

9. 4 sale of the properties Jdescribed in the
dchedule marked "B" and a division of the proceeds
will be more beneficlal than a division of the
properties.

10. This Honourable Court has jurisdiction to try
%he sult as the Dsfendants reside in Dar es Salaam
and the properties in the sult are situated in the
Tanganyika Territory.

11. For ths purposes of Court fees the Plaintirff
estimates that the amount found payable to him will
excoead 8hs.100,000/-.

12. A list of documents on which the Plaintiff will

rely is annexed herewith.
A. The Plaintiff claims against Defendant No, 1.

(1) A dsclaration that the partnership stood dis-
solved on or about 1lth March, 1950.

(2) Alternatively, that the partnership be dis-
anlved by decree orf the Court.

(3) An account bu taken of the partnership busi-
ness, including value of goodwill.

(4) That the lst Defendant be directed to pay to
the Plaintlff such amount as may be found dJdue and
payable to him after accounts are taken of the
partnership business,

(5) GCost of the suilt.

(6) Suech further and other relief as to this
Honourable Court may seem just.

B. The Plaintlff claims against both Defendants
jointly and severally :-

In the
High Court of
Tanganyika at
Dar es Salaam

————

No. 1.
Plaint.
4th September,

1950 -
continued.



In the
High Court of
Tanganylka at
Dar o3 Salaam

No. 1.
Plaint.
4th September,

1950 =~
continued.

No. 2.

Tetter "AM
BExhiblted to
Plaint.

3rd December,
1949,

4.

(1) An account of the proverties described in the
Schedule marked "B".

(2) Appointment of a receiver.

(3) 8Sale of the said properties and Jistribution
of the proceeds amongst the Plaintiff and the
Defondants.

(4) Payment of the Plaintifft's share
counts are taken.

after ac-

Sed. M. Ramji. Plaintiff.

Whatever 1s stated above is true to the best
of my knowledge, informatlon and bellef.

Dated at Dar es Salaam this 4th day of Septem-

ber 1950.
Sgd. M. Ramji., Flaintiff,

COURT FEES: -

Plaint - 1140-00 , S
Servics - 4-00 ADVOCATES!' COSTS TO BE TAXED
Bxhibits - 8-00 .

T155-00 Filed this 7th day of

September, 1950.

No. 2.
LETTER "A" EXHIBITED 70 PLAINT

CHITELE, PATEL, ANJARIA & DESAI,
Advocates.

Ref.No.ME/03/1413/49/C.

Mr. Keshavjl Ramji,
Dar es Salaam.

DAR ES SALAAM.
3rd December, 1949.

Dear Sir,

We are instructed by Mr. Mohan Ramji to write
to you as follows :-

Qur cllient cancels the Powers of Attorney
given by him to you in 1942 and before as from this
ate, Qur client also requests full information
of whatever Transactlons and commitments you may
have made under the said power of attorney, Qur
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client must be consulted before letting -the
premigos. Further our client claims an equal
sharo with you in the business on the bagls of
Joint famlly businecsa or in the alternative ans a
partnershlp.

Qur cllent 1s consitrained to instruet us to
wrlte thls letter as all attempts to arrive at an
amicable settlement of the dlsputes betwesn you
and our client have failed owing to your refusal
to recognise our client's rights and as you have
appropriated and continue to appropriate funds and
property belongling to the jolnt family business or
partnership business. 7You have also withdrawn the
authority to operats the bank account glven by you
to our client.

Qur client also says that you have at present
kapt our client in complete ignorance of the ac-
counts and the present financial position of the
business and you have in your possession and con-
trol all accounts books and papers from the start
of' the husiness in 1919.

Unless you recognise our client's full rights
and agree %o ronder full accounts on or before the
10th December, 1949, our instructlons are to flle
a sult to establish our clientts rights and clalms
holding you responsible for all costs and conse-
quences,

Yours falthfully,

CHITALE PATEL ANJARIA & DESATI

This 1g the Exhibit marked "A" referred to in the
attached plaint.

3gd. M. Ramji.

No. 3.
SCHEDULE "®B" 70 THE PLAINT.

SCHZODULE '"g*

PROPRRTIRES IN THE NAMES OF KESHAVJI RAMII, MOHANLAL
RAMFII AND SHIVJT RAMII @~

Title No. 366 (Plot No., 528, House No., 22,
Windsor Street, Dar es Salaam)

wilth the structures therson.

In the
High Court of
Tanganylka at
Dar es Salaam

No. 2.

Letter "A"
Exhibited to
Plalnt.

3rd Decembsr,

1949 -
continued.

No, 3.

Schedule "B"
to the Plaint.



In the
High Court of
Tanganyika at
Dar es Salaam

No. 3.
Schedule "B"

to the Plaint
- continued.

No. 4.

Order on
appllcation to
amend Schedule

19th Septembor,
1850.

6.

Title No,6040 (Plot Nos.1392/2 III and 2086/2
III, XKilsubtu Street, Dar es Salaam)

with the structures thereon.

Title N0.6039 (Plot No. 207Y8/2 ITI, Kisutbu
Street, Dar es Salaam).

with the structures thereon,
PROPERTIRS IN THE NAME OF KRSHAVIT RAMJI: -

3 Plots on Matendenl 3treet, Dar es Salaam,
with the structures thereon.
Title No.6137 (Plot Nos.913/2 and 914/2 10

McGowan Estate, Dar esg Salaam).
with the structures thereon.

Plot No.583/206 Gerezani Area, Dar es Salaam,
with the structures thereon.

This is the Exhibit marked "B" referred to in the
attached plalnt.

An amended Schedule "B" was filed with leave
on 19th September, 1950, see below.

Note:

No. 4,

ORDER ON APPLICATION TO AMEND SCHEDULE 20

IN HER MAJESTY!S HIGH COURT OF TANGANYIKA
AT DAR ES SALAAM.

Civil Case No., 43 of 1950

MOHANLAL RAMJI lat Plaintiff
SHIVJITI RANJI 2nd Plaintiff

versus
KESHAVJII RAMII
VANDRAVAN MAGANLAL

lat Defendant
2nd Defendant

19/9/50

Master ¢ for Plaintifr 30
lst Defendant 1n person.

H. XK. Patel : for 2nd Defendant.

For Plaintiff applies to amend the schedule to
plaint by adding two properties. Counsel agks
for amendeé Sehedule, Amendment allowed by consent

Order.

Statement of Defence written within 42 days from
thia date and roplics if any within 14 days thoereafter.
Hearing date to be fixed before Registrar.

Sgd. G. Graham Paul,
Chlef Justice.




7.

No, 5.

AMENDED SCHEDULE "s" 70 THE PLAINT.

PROPERTIES IN THE NAMES OF KESHAVJII RAMII, MOHANLAL
RAMITI AND SEIVITI RAMII: -~

Title No, 366 (Plot No.528, House No.22 Wind-
sor Street, Dar es Salaam) wilth
the structures thereon.

Title No.6040 (Plot Nos.1l392/2 III and 2066/2
IIT, Kilsutu Street, Dar es
10 Salaam) with the structures
thereon.

Title No.6039 (Plot No.2078/2 III, Kisutu
Street, Dar es Salaam) with the
gtructures therson.

PROPERTIES IN THE NAME OF KESHAVII RAMJII: -

3 Plots on Matendenl Street, Dar es Salaan,
with the structures theraon,

Title No.6137 (Plot Nos.913/2 and 914/2 Mc-
Gowan Bstate, Dar es salaam)
20 with the structures thereon.

Plot No0.588/206 Gerezanl Area, Dar es Salaam
with the structures thereon.

Z Share in Plot on Upanga Road purchased from
legal personal representatives
of Sulleman bin Nasser Lemkl.

Plot No. 81 in Upanga Area,

This is the Exhibit mrked "®" peferred to in the
- attached Plaint.

19/9/50.

30 Amended Schedule handed in and amendment al-
lowed by consent on this date,

Sgd. G. Graham Paul,
C.J.

In the
High Court of
Tanganylka at
Dar es Salaamn,

No., 5.

Amended
Schedule "“B"
to the Plaint.

19th September,
1950.
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High Court of
Tanganylka at
Dar os Salaam,

No. 6,

Defence of
1st Defendant.

30th October,
1950.

8.

No. 6.
DEFENCE OF FIRST DEFENDANT

IN HIS MAJESTY'S HIGH COURT OF TANGANYIXKA
AT DAR ES SALAAN

CIVIL CASE NO. 43 of 1950

MOHANLAL RAMTI Plaintiff
) versus

(1) KBSHAVJI RAMII

(2) SHIVII RAMII De fendants

WRITTEN STATEMENT QOF DEFENCE OF FIRST DEFENDANT 10
The Flrst Defendant above~-named states as under:-

(1) The First Defendant denies that the Plaintiff
or the Second Defendant are or have been his part-
ners in any business as alleged or otherwilse.

(2) The properties situate on Plots Nos. 913/2,

914/2 and 588/206, Dar es Salaam referred to in

the Schedule annexed to the Plaint and marked "B"

are and have at all material times been the exclu-
slve property of the Flrst Defondant.

(3) The remaining properties, referred to in the 20
sald Schedule have since the 15th day of January,
1948, been held by the parties to thls sult and one
Vandravan Maganlal as tenants-in-common, and have

been managed by the Flrst Defendant, who has July
accounted to the Plaintiff for all rents and other
income accruing in respect thereof.

{(4) Save as hereinbefore expressly admitted, the
First Defendant denles the allsgatlions contalned

in paragraphs 3, 4, 5, 6 and 7 of the Plaint and

each and every of them, 30

WHEREFORE the First Defendant prays that the
Plaintiff's sult be dismissed with costs,

Dated at Dar es Salaam this 28th day of Octo-
ber, 1950.
Signed Keshavji Ramji
Filrst Defendant.
I, Keshavjl Ramjl, the Flrst Defendant herein, here-
by declare, what 1s stated above is true to the
best of my knowledge, information and bellef.
Slgned Keshavjl Ramji 40
First Defendant.
Pregented for filing this 30th day of October, 1250.
Siened



10

20

2.

No. Y. In the
Hilgh Court of
DEFENCE OF SHECOND DEFENDANT Tanganylka at

Dar eg Selaam.
IN HIZ MATESTV'S HIGH COURT OF TANGANYIKA AT
DAR BS SALAAM
No., 7.
CIVIY, CASE NO0.43 of 1950
Defence of

MOHANTAL RAMJT Plaintiff 2nd Defendant.,
versus 30th October,

1. KESFAVII RAMJI 1950.

2. SHIVJI RAMII Do fandants

WRITTEN STATEMENT OF IRFENCE OF SECCND DEFENDANT
The saecond Defendant abovenamed states as follows: -

1. This Defendant admits paragraphs 1,2,3,7,8,9,
10 and 11 of the plaint subject however to the
modificatlons and addltions hereinafter contained.

2. The flrst Defendant is the eldest brother and
this Defendant the youngest and at all material
times the former has been in loco parentis to the
Plaintiff and this Defendant.

3., This Defendant admits the gtatements contained
in paragraph 4 of the plaint subject to hls denying

that he was pald his share in tho partnership save

for 8hs. 50,501/~ or that the partnership accounts

were adjusted as alleged or at all.

4. The first Defondant, one Bhanushanker Mayash-
anker Thaker and one Ramjl Kara, Indlan friends of
the first Defendant of Dar es Salaam Induced this

.Defendant to retire from the sald partnership from

1.1.1948 and to accept the said sum of Shs.50,301/-
in settlement of his share by mlsrepresentation,
fraud and undue influence:

PARTICUTLARS

The first Defendant and his two friends afore-
gaid represented to this Defendant that the latter
could never enforce his right in the firm of Kesh-
av]}l Ramji as a partner Ilnasmich as hls name was
never entered as such in the Reglstry of DBusilness
names at Dar eg Salaam and that 1T he did not
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High Court of
Tanganyika at
Dar es Salaam,

No. 7.

Dafence of
2nd Defendant.

50th October,
1950 -
contlnued.

10.

accept what was offered to him by the first Defen-
dant he would get nothilng. The first Defendant
offered 28% per cent in the saild partnership in

place of hig lawful one thlrd share -~ therein to
this Defendant which he on the faith of the afore-
said representations agreed to accept and 1t was
also agreed (it being a condition of the first

Defendant in the said offer) to appolnt the said
friends of the first Defendant for examinatlon and
settlement of the accounts of the said partnership
from beglnning to 3lst Decomber 1947 and to find
out the total amount payable to thils Defendant in
terms of the saild agreement. The Plaintiff at

that time was in India and this Dofendant was told
by the first Defendant that the Plaintiff was in
agreement with him for the retirement of thils De-
fendant from the partnership as aforesaid.

O, The said friends of the first Defendant with-
out going into the accounts of the partnership
business unfalrly and improperly valued the share
of this Defendant at the aforesald sum of Shs,
50,501/~ which the saild firm has silnce paid to
this Defendant.

6. Thils Defendant was acting in good failth when
he was turned out from particlpation in the business
of the sald firm, towards the end of the year 1949
he realised that when he was so induced, he was:

(a) mlstaken as to the enforceabllity in a court
of law of his right as a partner in the firm
of Keshavjli Ram}i,

(b) not on equal footing with the first Defend-
ant regarding correct state of affairs of
the business or of the total assets of the
partnership nor 4ld the flrst Defendant dls-
close such information elther to this Deo-
fendant or to his said friends.

(¢) induced to give up a portion of his indis-
putable property in the s2id partnership as
aforesaid to the Plaintiff and the flrst
Defendant.

7. This Defendant submits that the sald agreement
to retire from the sald partnership for the reasons
aforesaid is voidable at his option and by a notilce
dated the 27th QOctober 1950 of his advocate to the

10

20

30

40



10

29

30

11.

Plaintiff and the first Defendant he hasg avoided
the same, A copy of the said notice 1s attached
hereto and marked "A".

8. Up to end 1947 this Defoendant has not received
anything from the usufruct of the properties men-
tioned in schedule to the plaint and never of those
descrilibed therein as standing in the sole name of
tho first Defendant.

WHEREFORE this Defendant claims against the
Plaintiff and the first Defendant jointly and
severally :-

1. a declaration that the agreement mentioned in
paragraph 4 supra and all that happened I1n
pursuance thersof is not binding on this De-
fendant.

2. amount of his share in the saild partnershilp
be ascertained inclusive of the goodwill
‘thereof when accounts are taken in terms of
prayer 3 of the plaint and payment to this
Dafendant of any excess to which he may be
entitled beyond the said sum of Shs.50,501/-.

3. an account of the properties descrlbed in the
schedule to the plaint.

4, an appointment of a receilver.

S sale of the sald property and distribution of
the proceeds thereof in terms of the accounts
thereof amongst the Plaintiff and the Defend-
ants and payment to this Defendant of his
share therein,

6. costs of this Defendant.
7. any other or alternative relief deemed fit.
Signed Shivji Ramji
Second Defendant.

WHAT is stated above ig true to the best of my
knmowledge information and belief.

Dated at Dar es Salasam this 30th day of October,
1950.
Signed Shivji Ranji
Second Defendant.

In the
High Court of
Tanganylka at
Dar eg Salaam.

No, 7.

Defence of
2nd Defendant.

30th . Oc tober,
1950 -
continuesd.
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High Court of
Tanganylka at
Dar es Salaam,

No. 7,

Defence of
2nd Defendant.

30th October,
1950 -
contlinued.

No. 8.

Letter
exhibited %o
Defence of
2nd Defendant.

27th October,
1930.

12,

PRESENTED for filing this
1950.

30th day of October,

Court Clerk.

A COPY HEREOF IS SERVED ON:
MESSRS. MASTER AND DASTUR,
ADVOCATES FOR THE PLAINTIFF DAR ES SALAAM.

A COPY TO BE SERVED ON:

MR. KESHAVJI RAMJII,
SATAAM,

SULEMAN STREET, DAR ES

No. 8, 10
LETTER EXHIBITED TO DEFENCE OF SECOND DEFENDANT

H. XK. PATEL S. 6/16 P.0. Box 203.

Advocate, Notary Public ~Dar es Salaam,
and Tanganylka Terrltory.

Commisgioner for Qaths. 27th October, 1950.

To: - 1. Mr. Keshavji Ramji,
Suleman Street,
Dar es Salaam
and
2. Mr. Mohanlal Ramji, 20

Jal Hind Building,
Kisutu Street,
Dar es Salaam,

Dear Sirs,

Partnership business in the style of
'Keshavji Ramji' carried on in Dar es
Salaam,

I address this letter to you on instructlons
from your other partner in the above mentloned
business, namely Mr. Shivjl Ramji. 30

About the end of the year 1947, my said client
was persuaded to retire from the sald partnership
by you Mr. Keshavjl Ramji and your two friends,
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Messrs, Bhanushanker Mayashanker Thaker and Ramjl
Kara, by representing to my client that the 1latter
should accept the offered 28% per cent share in
place of his rightful one third in the said part-
nership as he had no legal enforceable rlght as a
partner since his name was never entered as such
In the Registry of Business Names in Dar es Salaam,
In addition, Mr. seshavji Ramil, you included in
the sald offer a condition that your two frilends
aforesald should see the accounts of the partner-
ghip from beginning t111 end 1947 of the saild firm
and declare the amount payable to the reduced share
aforesaid of my client,

My cllent on the faith of the sald representa
tions and 1n the belief that you Mr.Keshav]i Ramji,
his older brother were really meaning to serve the
Interast of my client agreed to the above mentlmsed
offer on 15th January 1950. Towards the end of
the year 1949 my client realised that :-

(a) the above mentioned representations were
false and were mgde to mlislead him so as to
defraud him to a portion of his indisputable
property, and

(b) the accounis were not examined nor the said
Bhanushanker Mayashanker Thaker and Ramjl
Kara were Informed about the correct finan-
clal position of the business or the part-
nership property and my cllient was entitled
to recelve from the sald flrm much more than
Shs. 50,501/~ which he 4id.

My instructions therefore are to give notice
to you both (as I hereby do) that the aforesald
agreement 1ls voldable at my cllentts optlon and
that he does hereby avold the same,. :

Yours falthfully,
Sgd. H.K. patel.

This 1s the annexure S~1 referred to in the written
atatement of ‘dJefence of the second Defendant 1n
H.M, High Court Civll Case No. 43 of 1950, Mohanlal
Ramjl v. Xeshavji Ramjl and another.

Shivji Ramjl,
Second Defendant.

In the
High Court of
Tanganyike at
Dar es Salaam.

Mo. 8.

Letter
exhiblted to
Dafence of
2nd Defendant.

27th October,
1950 -
continued.



In the
High Court of
Tanganyika at
Dar es Salaam,

No., 9.

Order on
application to
add Defendant.

7th November,
1950.

No.10.

Order on
application
for 2nd
Defendant.

20th Decembsr,
1950.

14.

No. 9.
ORDER ON APPLICATION TO ADD DEFENDANT,
7/11/50.

for Plaintiff.
for lss Defendant.

Master :
OtDonovan :

H.K.Patel :
Application to add Defendant.

for 2nd Defendant.

Master agks for leave and time to Tile counter
affldavits.
Intd. G.G.P.

ORDER,
Summons adjourned. Plalnbtlrff and 2nd Defendant to
have leave %o flle counter-affidavits i1f so advised
and such counter-affidavits to be filed by Z2lst
November and any further affidavit by applicant to
be filed by 28th November, Date of hearing of
application to be fixed thereafter before Regls-
trar.
/11/50. Segd. G. Graham Paul,

Chief Justice.

No. 10.

ORDER ON APPLICATION FOR SEGOND DEFENDANT
11/12/50.
Dastur for Plaintiff.
O0'Donovan for lst Defendant.

H.K. Patel for 2nd Defendant.
Chamber appllication for 2nd Defendant.

Suggest that thls application should be dealt with
along with the adjourned application to add a De-
fendent. This 1s agreed.

ORDER

20th December 1950 fixed for hearing of both applil-
cations.

Sgd. G. Graham Paul,
¢.J., 11/12/1950.

16
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30
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20/12/50.

Dastur for Plalntiff,

Pandya ror lst Defendant.
H.X. Patel for 2nd Defendant.
Pandya.

I applied under 0.I.R.3. Wish to add 0.I R
10 common question of fact is whether propertles
mentlonsad in Schedule are owned as Tenants 1n com-
mon jolntly with Defendant whom I wish to bring in.
Vandravan Maganlal's narme 1is not mentioned on
title deeds. 0 I Rule 10(2) - If Dastur and Patel
oppose application that is all the more reason why
Vandravan Maganlal should be joined for effecting
disposal of the metter. Second Defendant admits
he signad agreement. (Refors to Counter-affidavit
of Plaintiff). We have shown Plaintiff the Power
of Attorney. Prosence of Vandravan Maganlal es-
sential for determination of question of fact and
law, If 1t 1s decided he has no right in property
then other parties get their share. Court has dis-
cretion under 0,I R.1O0.

Dastur.

So far as the Plaintiff 1ls concerned appllca-
tion is subject to several objectlons - Civil Court
Manual 7th Edltion p.768-0. I Rale 10. Affidavit
and counter-affidavit should dispose of matter.
Vandravan Maganlal according to his affidavit has
a share but is not a partner. Upon what does he
base appllcation. If Court satlisfied agreement
invalid then the application falls, Plaintiff says
(Counter-affidavit) that agreement is invalid for
it gives an interest on immovable property to Van-
dravan Maganlal - Section 8 of Cap.ll7. No satls-
factory reply has been glven to statement that
document not registered. The document 1ls exhibit-
ed, Document creates and confirms right and in-
terest on the land - Sec.l0 of Cap.ll7. No Con-
sideration in the document Indian Court Act S3ct.
25, Plaintiff affldavit peragraphs 2 and 3.
We have seen power of Attorney and 1t does not
authorise first Defendant %o enter Into document
on which present application is based. ' Suggest
Court should inspect power of attorney - (Pandya)
I have not brought the power of attorney but under-
take to produce it. On affidavits Court ghould
be able to declde he has no interest. There would

In the
High Court of
Tanganyika at
Dar es Salaam,

No.l0.

Order on
application
Tor 2nd
Dafendant.

20th December,
1850 -~
continued.



In the
High Court of
Tanganyika at
Dar es Salaam,

No. 10.

Order on
application
for 2nd
Defendant.

2Q0th Decembser,
1950 -
continued,

16.

be misjolnder ~ it would hurt us as it will compli-
cate matters - He has no Intoerest. No reason why
he should be joined, Court not concerned with the
dispute bebtween Plaintiff and Defendant. Inter
Sec. (Sic) Chitale & A.C.T. fo. Vol., IT P. 1316
"question involving a suilt™., Vandravan Maganlal
should file a separate suit., We have no affldavit
from Vandravan Maganlal saying he wants to Dbe
joined, If agreement 1s sound in law then no
right in Vandravan Maganlal to be jolned. So far
an application ls sald to be under 0.I R.3 1 say
it 1ls migsconceived. If Vandravan Maganlal has
cause of action he must bring a separate action.
He 1s a total stranger to the suilt and his claim
based on documents which are not valid.

H.X. Patel.
Re 0.I R.3. does not apply -~

"Alleged to assist refers to plalnt and to nothing
else, Chitale Vol.II (Llbrary Rdition) P. 1074.
Note 5 - If Vandravan Maganlal is joined fresh
pleadings may have to be ordered and delay will
take place. Proper remedy 1ls for Vandravan Mag-
anlal to flle action against all 3 and sue for
speclfic performance, From plaint as whole it
will appear that property in which Vvandravan Magan-
lal claims share 1s alleged to be portion of part-
narship assets, Unless he makes out case to show
that he exlsts in partnership contract he has no
locus standl. Title deeds very clear as to shares.

Refers re misjolnders to Mulla 11th EA4.

Dastur.
P.314.

Pandya.

Re 0 I Rule 3 ~ I have asked permission to refer
to 0.I R.10. The money matter mentioned in Plaint
and in the affldaviit 1s what we want to have
thrashed out ln Court not necessary for Vandravan
Maganlal to make affidavit himself. Vandravan
Maganlal wants to come in because thought first
Defendant admits certaln property 1ls owned as ten-
ants in common by Plaintlff and second Defendant
in certailn properties but by subsequent agreement
a8 fourth person has come in who so wants to come
in to suit to put his claim lest his clalm go by
default. Now whother document which gives him
that share 1is valld, operatlve or not legally or
otherwise will have to be looked into at a later

10
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30
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stagse, That property 1s clalmed by Plaintlff as
partnership property - first Defendant clalms part-
nership and denies it as partnership property. At
this stage Court has to look to see if Vandravan
Maganlal will be a running party that is sole con-
tention. Dastur asks what relief Plaintiff
could claim again-# Vandravan Maganlal., He can say
he claims no relief and clalms costs., I will pro-
duce the two powers of Attorney which first Defen-
dant relied upon for slgning the agreement.

Re temporary second Defendant as a Plaintifrf.

10.20 a.m. (Hearing adjourned for 15 minutes)

Intd: P.B.
J.20/12/51.
10 a.m.,
Hearing resumed.
Counsel as before -
Patel.

Application under 0.I R.10. Unless I am trans-
ferred as Plaintiff it will not be possible for
Court to grant me relief. This is partnership
action - E,M. Wacha v V.XK, Bhoy & Others I.L.R.
Bombay 1883 Vol-VIII p.l6Y9. If application re-
fused I will have to file another sult which will
be almost similar to this one. N.H.Singh and
Others A.I.R. 1920 Calcutta . p.428; NMulla (Library
EdItIon) p.429, 430 - powers to enforce
exlst as to amended pleadings -

Pandya.

I do not objsct but if his wriltten statement
1s treated as a plaint I will have to put in a.de-
fance.

Dastur.

I do not object if any pleadings are not affec-

ted -~ Chitale 3rd Edition Vol.II p.1320 - second
Defendant written statement can be taken as a
Plaint.

Pandysa.

Second Defendant has ample opportunlty to dlect
In what capaclty he would appsar so I am entitled
to costs of his application in any event.

condltions

In the
High Court of
Tanganyika at
Dar es Salaamn,

No. 10.

Order on
application
for 2nd
Defendant.

20%h December,
1950 -~
continued.



In the
High Court of
Tanganyika at
Dar esg Salaam,

No. 10,

Order on
application
for 2nd
Defendant.

20th December,
1950 =~
contlnued.

No, 11.

Order on
application by
1lst Defendant
to add a

Defendant and on

application by
2nd Defendant
that Shivji
Ramji be trans-
ferred as 2nd
Plaintiff.

8th January,
1951.

18,

Dastur.,

Costs of that application should be
cause.

costs in

Patel,

If any application is granted dispute of costs
may be reserved - costs in the cause =~

Pandya.
If 1t 1s to be costs in cause in case of Patel
same should apply to my application,
Dagtur. 10

If Pandya's appllcation 1g dlsmigged I am en~
titled to cosgts.

Order on applicatlon is reseuvved.

Sgd. Peter Bell,
J. 20/12/50,

No. 11.

ORDER ON APPLICATION BY FILST DEFENDANT

TO ADD A DEFENDANT AND ON APPLICATION BY

SECOND DEFENDANT THAT SHIVJI RAMJI BE
TRANSFERRED AS SECOND PLAINTIFF. 20

8/1/51.

Dagstur for Plaintiff.

Pandya for lst Defendant.

N.K., Patel for 2nd Defendant. Not present.

(Mr. Raval Court Clerk told me that a few days ago
he informed Patel's clerk that the order would be
glven today).

Intd. P.B.

I read the following order aloud.
Order. 30

This order relateg to an application by the first
Defendant (Keshavji Ramji) in Civil Case No.43 of
1950 thet one Vandravan Maganlal be jolned as a
Doefendant in that case and to an application b
the second Defendant in that case (Shivji Ramji¥
that the gald Shlvji Ramjl be transferred to the
category of the gsecond Plaintiff in that cage.
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2. I now deal with the application of the second
Defendant (Shivji Ramji). Mr, Pandya  for the
first Defendant raised no objection to the appli-
cation, but pointed out that if the written state-
ment of Defence of the second Defendant is treated
as a Plaint, then the first Defendant will have to
fille a written statement of Defence. Mr. Dastur
Tor the Plaintiff di1d not object to the application
by the second Defendant provided the Plaintiff!s
pleadings were not affected. I now see no valld
reason why the application by the second Defendant
that he be transferred to the category of the
socond Plaintiff should not be granted and I hereby
accordingly grant his application. I direct that
his written Statement of defence datad the 30th day
of Qctober 1950 be treated as his Plaint for the
purposes of Civil case No.43 of 1950. I cgrant to
the Defondant Keshavji Ramjl 14 days from the 6th
January, 1951 within which to file a written state-
ment of defence to the said Plaint and to the said
Shivjl Ramjl 14 days thercafter within which to
file his reply (if any). I direct that the costs
of" the applicatlion by the second Defendant be costs
in the cause.

3. I now turn to the application of the filrst
Defendant (Keshavjl Ramjl) that one Vandravan Mag-
anlal be joined as a Defendant in Civil Case No0.43
of 1950. The basis of that application 1s that
Vandravan Maganlal 1s (so the first Defendant has
averred in his affidavit in support of his applica-
tion) a tenant in common in undivided shares with
the Plaintiff and the second Defendant of some of
the propertles set forth ln the Schedule to the
Plaint, The first Defendant has stated in effect
in his affidavit that the right of Vandravan Mag-
anlal to be so regarded as a tenant-in-common de-
pends upon the written agreement annexed to the
first Defendant's affidavit. The Plaintlff on the
other hand claims in his Plaint it will be remem-
bersd that the propertles set forth In the Schedule
to the Plaint are ownsd by himself and the first
and second Defendants as pdrtners. He denies (see
his counter-affldavit) that Vandravan Maganlal has
any Interest as tenant-ln-common or otherwise in
any of the properties set forth in the schedule to
the Plaint.

Mr. Dastur for the Plaintiff and Mr.Patel for
the second Defendant have contended that the writren
agresment annexed to the first Defendant's affidavit

In the
High Court of
Tanganyika st
Dar es Salaam,

No.ll.

Order on
application by
1st Defendant
to add =a
Defendant and on
application by
2nd Defendant
that Shivjil
Ramjl be trans-
ferred as 2nd
Plaintiff,

8th January,
1951 -~
continued.
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Order on
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lst Defendant
to add a De-
fondant and on
application by
2nd Defendant
that Shivji
Ramji be trans-
ferred as 2nd
Plaintiff.

8th January,
1951 -
continued.

20.

1s as legally effectlive to make Vandravan Maganlal
a tenanteln-common as clalmed by the first Defend-
ant and they ask that the flrst Defendant's applil-
catlon be refused. Mr. Pandya has in effect con-
tended that I am not concerned at thls stage of
this litigatlon, with the question whether  the
agreement already roferred to ls legally effective
or not to make Vandravan NMaganlal a tenant-in-common
as claimed by the first Defendant and must decide
the application on the assumption that the agree- 10
ment is legally effectlve to achieve that object.

I have come to the conclusion, howsver, that
I am not prevented from concluding whether or not
the agreement already mentioned ls legally effect-
ive to make Vandravan Maganlel a tenant-in-common
in undlvided shares with the Plaintlff and the
second Defendant in any of the propertles set forth
in the schedule to the Plaint. Upon such con=~
slderation I am of the opinion that the agreement
it (sic) is not legally effective to do that because 20
purporting as it does to create confer declare or
transfer an interest on land it has not been regis-
tersd as 1s required by tho regilstration of Docu-
ments Ordinance Cap.1l1l7 sections 8 and 10, and be-
cause no conslderation appears Lo exlst in the
agreement (Indian Contract Act 1872 - section 25)
1t follows then that I am not satisfied that Vand-
ravan Maganlal has any lnterest as tenant-in-common
in any of the propertles set forth In the schedule
to the Plaint and as 1t has not been said that he 30
has any other interest, I do not conslder that any
good reason has been shown why he should be joined
as a Defendant In Civil case No.43 of 1950.

In the result the application of the flrst
Defendant must be dismissed with costs for the
Plalntiffs and the second Defendant and 1t 1is
ordered accordingly.

Dar es Salaam. Sgd. Peter Bell,
Judge.

8/1/51.
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No. 12.
ORDER ON APPLICATION FOR APPOINTMENT OF A RECEIVER

16/3/51.

Master for first Plaintiff.

H.,K. Patel for second Plaintiff,

OtDonovan for Deiendant.

Application for appointment of Recelver.

0'Donovan asks for leave to file affidavit in reply.

Order.

Affidavit or affidavits 1in reply to be filed
within one week or similarly affidavit or afrfida-
vits in rejoinder within one week thereafter.
Hearing application thereafter on date to be fixed

b lstrar.
v Rog Sgd. G.Graham Paul,

No., 13.

APPLICATION FOR LEAVE TO APPEAL
FROM ORDER OF 8TH JANUARY, 1951

20/3/51,
Application for leave to appeal from ordor of 8/1/51.

O'Donovan for applicant (Defondant).
Magster for first Plaintiff.

H.K. Patel for second Plaintiff.
QtDonovan:

Matter of some importance., Reason 1s reasons
given for order which affects rights of partles.
S.7 (a) Cap.25 -~ in construing meaning of word

"Jocree" one lools at definition of decres in C.P.C.

One cannot go to definition in Rules.

This order is not a final determination. In plead-
Ings issue 1s ralsed as to extent of rights of cer-
tain parties., Order does not determine Vandravan's
rights conclusively. He was not a party. Nothing
to prevent Vandravan himgelf flling a sult to es-
tablish his claim in which case he would have to
join present parties.. His suit and present suilt
would be consolldated. Desirable that Vandravan

be joined in present proceedings. Bven 1f leave

not necessary I take step out of abundance of cau-
tlion. Agreement conveys equltable estate. Entitled
to enforce it by action for specific performance.

In the
High Court of
Tanganylka at
Dar es Salaan,

No,.,l2.

Order on
appllication for
appointment of
a Recelver.

16th March,
1931.

No, 13,

Application for
leave to appeal
from Order of
8th January,
1951.

20th March,
1951,
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High Court of
Tanganylka at
Dar es Jalaam.

No,.,l5.

Application for
leave to appeal
from Order of
8th January,
1951,

20th March,
1981 -
continued.

Decision reserved.

22.

Agreement creating only equltable estate does not
regqulre to be registered.

Cap.117. Sec.8(2) (vi).

Consideration (1) Vandravan liable for whole of
rent of household property (2) Vandravan liable
for loan,

Partition of property ils one of rellefs clalmed.

Master: -

Vandravan not aggrleved. Right of appeal only
anted to a party. Annual Practice 0.58 r.I
%§943) p.1271. Discretlonary matter, No appeal
under Clvil Procedurs Code. Not argued that jJjudge
exercised his discretion arbltrarily or on wrong
principles. Application made to embarrass Plain-
tlffs, Vandravan could make the appilcation.

13. €al.90 Rababba v Noorjehan.
Vavagsen v Krupp. 9 ¢h,D.351.

A%reement not signed by the Plaintlff Mohanlal -

1t 1s signed by Keshavjl on his behalf. Applica-
tion has not made out a prima facle case for join-
ing Vandravan. No effort made to execute another
agroement to glve effect to this agreement. Nand-
lalts Indian Civil appeals (2nd Edition) pp.163-615.
This is merely a trifle. Richts of Vandravan not
concluded by the order.

H.K., Patel:-

Chitale Civil Procedure, Vol.2 p.1133., Order
does not operate as a decree. Keshaviil. not agg-
rieved. Order 1s not a decree. As the order is
not a decree there 18 no appeal. -

OtDonovan: -

See Sec.104 of Civil Procedure Code  for
appeals and Cap.23. No impropriety in Defendant's
mking the application.

Order.

Sgd. R.0.Sinclair,
Judge.,
20/3/51.

10

20
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No. 13A.

ORDER ON APPLICATION FOR LEAVE TO APPEAL
LGAINST ORDAER OF 8th JANUARY, 1951.

27/3/51 at 8.45 a.nm,

O'Donovan for applicant.
Master for first prlaintircr,
E.K.Patel for second Plaintifr.

Order.

This is an application for leave to appeal
against the order of this Court dismissing the ap-
plication of the Defendant, Keshavji Ramjil, that
one Vandravan Maganlal be Joined as a Defendant.

It seems to me that the learned Judge dismissed the
application not In the exerclse of hils discretion
but because of the view he took as to the validirty
of the agreement of the 13th January, 1948. 1In the
circumstances I think the Defendant should have
leave to appesal. Leave to appeal 1s accordingly
granted. Costs of this appllication to be costs
of the appeal.
Sgd. R.0.Sinclalr,
Judge.
27/3/51.

No. 14.

DEFENCE TQ TIAE PLAINT OF SECOND PLAINTIFE
WITH ANNEXURES “"A" AND "gBU

IN HIS MAJESTY!'S HIGH COURT OF TANGANYIKA
AT DAR ES SALAAM.

CIVIL CASE N0.43/50

MOHANTAL RAMTI 1st Plaintiff
and
SHIVII RAMJI ond Plaintiff
versus
KESHAVII RAMIT De feandant

WRITTEN STATEMENT OF DREFENCE TO THE PLAINT OF
SECOND PLAINTIFF.

1. The Defendant repeats his defence to the plaint

In the
High Court of
Tanganylka at
Dar es Salaam,

No.l3A.

Order on
application for
leave to appsal
against order
of 8th January,
1951.

27%th March,
1951.

No.l4,

Defence to the
Plaint of 2nd
Plaintiff with
Annexures "“A"
an d 1! B"

16th April,
1951,
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Defence to the
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and "B,

16th April,
1931 -
continued.
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of the flrst Plalntiff, filed in thls Honourable

Court on the 30th day of QOctober, 1950.

2, The Defendant 1s not and at no mabterlial time
has been in loco parentls to the second Plaintiff.

S Any interest which the second Plaintiff had

In the buslness carried on by the Defendant, whether

as a partner or otherwise (whici: 1s denied), was
extinguished by the agreement in wrilting dated the

15th day of January, 1948, signed by the second
Plaintiff and the Defendant. A copy of the said 10
agreement, which is in the Gujaratl language, and

a translation thereof, are delivered to be flled
herewith and ape merked "A" and "B?,

4, The Defendant denles that the second Plaintiff
was Induced to enter into the sald agreement by any
misrepresentation, fraud or undue influence, as
alleged by the second Plaintlff or at all,

5. The Defendant admlts the roecelipt of the notice
roferred to in paragraph 7 of the plaint of the
gsecond Plaintiff, but states thet the second Plain- 20
tiff was not entitled to avold tho said agreement.

WHEREFORE the Defendant prays that the second
Plaintiffts suit bo dlsmlissed with costs.
DATED at Dar ogs Salaam thls 16th day of April 1951.

Signed Keshavjl Ramji
Defendant.

VERIFICATION

What 1s stated above ls true to the best of my
knowledge, informatlon and belief.

Simed KESHAVJI RAMII, 50
Defeondant.

Presented for filing this day of April, 1951.

To be served on :-

Master & Dastur,
Advocates,
Dar es Salaam, for first Plaintiff.
H.K. Patel,

Dar sg Selaam, for second Plaintlff.
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ANNEXURE "AY

A DOCUMENT IN GUJERATI

In the
High Court of
Tanganylika at
Dar eos Salasam,
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Defence to the
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Plaintliff with
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1951 -
continued.
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ANNEXURE "3"

This 1is the annexure "B" referred to in para-
graph 3 of the Wriltten Statement of Defence in High
Court Civil Case No0.43/50.

I, the undersigned Keshawjl Ramjl of Dar es Salaam
hersby agree to glve share of 283% in my business
of body bullding and Furniture making from begin-
ning of my above business up to 31st December, 1947.
This 1s with my own will and desire, to my brother
Mr. 3hiwji Remjl of Dar es Salaam. And I, the
undergiegned hereby agree to accept the above share
of 283% from Keshewii Ramjl of Dar es Salaam,

And we both brothers as above hereby appoint Mr.
Ramji Kara Shah of Dar es Salasam and Mr.Bhanush-
anker Mayashanker Thaker of Dar es Salaam as arbit-
rators to settle the above matter and thereby ask
Mr. Keshawjli Ramji to pay the amount to Mr.Shiwji
Ramjl what they find reasonable.

And we both brothers agree to accept their decision.

And I, Keshaw}l Ramji hereby agree to pay to MNr.
Shiwjl Ramj! and I Shiwjil Ramji agree to receive
the amount as may be fixed by the above arbitrators
Mr. Ramj1 Kara and Mr. Bhanushanker Myashanker
Theker and this will be without any objection %o
any of us. And also we both brothers hereby de-
clare that whatever decisions may come from both of
the above arbitrators that will be final for both
of us and the same willl be accepted by both of us.
And further I, Keshawjl Ram]l hereby agree to wipe
off the amount as remains on deblt side of my books
to account of Mr. Shiwji Ramji on 31lst December,
1947, And I, Shiwjil Ramji hereby declare that
after receiving decision of Mr. Ramjl Kara and
Bhanushanker Mayashanker in our matter, I shall
not have any claims in busilness affairs running in
name of Mr. Keshawji Ramji or that of his personal
affalrs. Nor I shall have any interest in the
buslness affairs running in name of Mr. Keshawji
Ramjl on or after lst January 1948, ©Nor I shall
have any concern with assets and liabillities stand-
Ing in business affalrs of Keshawji Ramji there-
after, Whereby I shall be considered to be frese
from buslness affalrs of Mr, Keshawjl Ramji. And
I Keshawjl Ramji hereby agree to pay to Mr. Shiwji
Ramjl as may be fixed by above Mr., Ramjl Kara Shah
and Mr. Bhanushanker Mayashanker, whille settling
the above accounts.
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If the above arbltrators declare thelr decislon of
amount over shillings ten thousand (Shs. 10,000) I
Keshawjl Ram}l hereby agree to pay an amount of
shilllings fifteen thousand to Mr., Shiwjl Ram]i
within a wesk time from date of decision of the
above arbitrators. And remalning amount to be
paid to Mr. Shiwji Ramji by monthly lnstalments of
shillings three {lousand only. (The relative pro-
missory notss to be drawn by me 1.e.,Keshaw]l Ramji
in favour of Mr. Shiwji Ramjl and to be deliverecd
to him).

And further we both hereby declare that neither of
us shall have any grilevance agalnst each other re-
zarding the accounts or anything after receiving
the decislon and declaration from the above arbli-
rators and agree as above.

And Tinally we both hereby glve binding that we
have read this document and with our free will and
in good sense free from any effect of intoxlecating
ligquor or so with full confidence have signed the
above writing and agree the same.

Witnessed: -

Thls document has been read by)
Mr. Keshawji Ramji and by Mr.)
Shiwjl Ramjl and has been signed)
by them iIn thelr own handwriting)
dated 15.1.48 )

S/d Nandlal Dharamshi Shah
S/d Lavil Kara Shah

Witnesses.

s/d Keshawji Ramji
s/d Shiwji Ramji

DECLARATION

After having been signed the above document by Mr.
Keshawjl Ramjl and by Mr.Shiwjl Ramji we the under-
signed hereby give our decision that Mr, Keshawjl
Ramji should pay to NMr.Shiwjli Ramji an amount of
shillings fifty thousand five hundred and one only
(Shs.50,501/-) and we Ramji Kara Shah and Bhanush-
anker Mayashanker Thaker have jointly considered
the case, have inspected the books and accounts and
every matver concerning the business, stock in trads,
machineries psheds relating to works, vouchers etc.
and after satisfying ourselves we have fixed the
above amount payable by Mr.Keshawji Ramjl Lo Nr.
Shiwji Ramji. And according that Mr.Keshawjl Ramji
is bound to pay to Mr.Shiwjl Ramji and which Mr.
Shiwji Ramjl has agroed to take the amount.

Sgd. Ramjl Kara Shah
Bhanushanker Mayashanker Thaker

Dar as Salaam
15.1.48.

In the
High Court of
Tanganyilka at
Dar es Salaam.

No.,l4.

Defencse to the
Plaint of 2nd
Plaintiff with
Annexures "4
and "g",

16th April,
1951 -
continued.



In the
High Gourt of
Tanganyika at
"Dar eos 8alaam,

No.15.

Order re Filing
of Affidavits
and wriltten
Statements.

18th April,
1951.

No.1l6.

Reply by 2nd
Plaintiff to
Defenca wlth
Annexure B.1l,

20th April,
1951.

‘Plaintlff jolns

28.

No. 15.

ORDER RE FILING OF AFFIDAVITS
AND WRITTEN STATEMENTS.

18th April, 1951.

On reading the lotters dated the 13th April,

1951 from the advocates for the Defendant and the

Advocates for the [irst and second Plaintiffs con-

senting :-

Order: (a) Let the Affidavit in reply be filad
wilthin three days from today.

(b) Let the written statement of Defance to
the Plaint of the second Plaintlff be

filed within three Jays from today.

Sgd. R.0. Sinclalr,
Judge.

No. 16.

REPLY BY SECOND PLAINTIFF TO DEFENCE
WITH ANNEXURE B.l.

IN HIS MAJESTY!'S HIGH COURT OF TANGANYIXKA
AT DAR BES SATAAM

CIVIL CASE NO.43 of 1950
MOHANLAI RLMIT Firat Plaintirff
and

SHIVJII RAMIT Second Plaintiff

versus

KESHAVII RAMII Defsndant

RJPLY TO THE WRITTEN STATEMENT OF DEFENCE TO
THE PLAINT OF SECOND PLAINTIFF

The Second Plalintirff above-named states as under :-

1. This Plaintlff jolns issues with the Defendant

on the statements contained in parasraphs 1, 2, 4
and 5 of his wrltten statement of defence to the
plaint of thls Plalntiff.

2. A8 to paragraph.3 of the said defence this

issues with the Defendant and
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submits that the translation of annexure A thereto
is not correct. The correct translation of the
sald annexure is annexed hereto and marked B-1l.

WHEREFORE this Plaintiff prays that his sult
be docreed ag prayed in his plaint.

Sd. Shiv}i Ramjl

What ls stated above is truc to the best of my
knowledge information and bolief,

Dated this 20th day of April 1951,
8d. shivji Ramji
Second Plaintlff.

PRESENTED for filing this day of April
1951.

A COPY FEREOF SERVED ON -

1. MNessrs. Master & Dastur,
Advncates for the first Plalintiff
Dar s Salaam,

2. Messrs. Atkinson Ailnslie Childs~-Clarke &
O'Donovan.
Advoeates for the Defendant.
Der as Salsam.

ANNEXURE B.1.

I, the undersigned, KESHAWJI RAMJII, having the
business of manufacturing furniture and body making
at Dar es Salaam under the name of KESHAWJI RAMII,
am prepared of my own free wilill to glve a share of
281 in words twenty eight and half per cent in the
seid business to my brother SHIVII RAMII, from the
beginning to 31.12,.,47 and hence I slgn below as
having agreed to 1t. Similarly, I the undersigned,
Shlvji Ramji glgn below as having agreed to accept
28% per cent as my share asg mentioned above.

We, KESHAWJI RAMJI and SHIVJI RAMII therefore
appoint RAMIT KARA and BHANUSH NKER MAYASH/NKER
THAKER for settlement of the accounts concerning
the saild business up to 31.12.47 and we both agree
to accept whatever amount they think fit to £ix, to
be glven to Shiv]l Ram]l by Keshaw]l Ramjl.

In the
High Court of
Tan ganyika at
Dar es Salaam,

No,16.

Roply 2nd
Plaintg¥f to

Defonco wlth
Annexure B,1,

20th April,
1961 =
continued,



In the
High Court of
Tanganylka at
Dar es Salaam,

No.l8.

Roply by 2nd
Plaintiff to
Dofenee with
Annexure B.,l.

20th April,
1951 -
continued.

30.

I the undersigned Keshawjl Ramjl agree to glve
to brother 3hivji Ramjl, without any objection or
dlspute whatever sum is described by Ramji Kara
and Bhanushanker Mayashanker Thaker, and I the
undersigned Shivjli Ramjl agree to accept that sum
without any sort of objection or dispute; and we
bind ourselves to consider the decision given by
Ramjl Kara and Bhanushanker Mayachanker as final.

I, Keshawji Ram]i agree to wrilte off in full
whatever - amount ls due from Shivjl Ramji in the
account books of the business carried on in the
name of Keshawj]il Ram}l up to 31.12.47 and after’
the decision 1s given by Ramji Kara and Bhanushan-
ker Mayashanker Thaker there are no outstandings
or debts due from Shivji Ramji either on account
of myself that 1s Keshawjl Ramjl or on account of
the business run under the name of Keshawjl Ramji.

I, Shivjii Ramji hereby agree that after the
decision glven by Ramjl Kara and Bhanushanker May-
ashanker Thaker I have nelther any outstandlngs nar
any debts due from Keshawji Ramji either personally
or In the business run under the name of Keshavji
Ramji; and after 1.1.48 I have no right in the said
business and I agree to be considered as having
retired from that business,

I, Keshavji Ramjil agree to glve to Shivjl Ramji
whatever sum (which) Ramji XKara and Bhanushanker
Mayashenker Thaker declde to be glven to Shivji Ramji
In the settlement of these accounts, If the sum
to be glven exceeds Shs.10,000/- in words  ten
thousand, Shs.15,000/- in words fifteen thousand
are to be glven by me that is Keshawjl Ramjl with-
in one week after the declision and the balance to
be given by hundies of 8hs,.3,000/- three thousand
every month (that 1s to say Keshavji Ramjil will
have to pay monthly instalments of Shs. 3,000/-).

There willl not remain any dispute or objection
to any one after the decislon 1ls given by Ramjil
Kara and Bhanlshanker Mayashanker Thaker and we
agree to consider the decision given by them as
final.

We both sign thls document of our own free
wlll and pleasure with presence of mind without
any Intoxlcatlon with self possegsion and after
full thought and it is acceptable to both of us.

10

20

40



10

20

30

31.

The slgnatories to this document) Keshawji Ramji, In the
Keshawji Ramji and Shiwj)il Ramjl) signed in own High Court of
have read and signed with their) handwrlting. Tanganyika at

own hands Dar ez Salaan.
Shivji Ramji,
gsigned in own

Dar es Saleam -
handwriting. No.,l6.

e e P>

Dated 15.1.48.

Witnesss The orlglnal is Reply by 2nd-
stamped with Plaintirff to

NANDLAL DHARAMSHI Shs. 10/- stamp, Defence with

Sd. in own handwriting. Annexure B.l.

IJA\VLTI K‘ARJ‘&’ ) .

Sd, in own handwriting. %%gﬁ April,

Rvie} -

After the above having been signed in writing continued.
by Keshawjl Ramji and Shiv]l Ramji (we) glve our
declsion as below: that as stated above KESHAWJII
RAMII shall have to pay to Shivji Ramji Shs.50,301/-
in words fifty thousand five hundred one by monthly
instalments as per condltlons set out above. We
Ramj!l Kara (Shah) and Bhanushaker Mayashanker Thaker
have jointly, after full thought after examining
accounts and books, having obtalned particulars
concerning every business, having examined vouchers
factory goods, mechinery and sheds bullt therefor
and after being fully satisfled, have settled as
above and fixed the amount mentioned above accord-
Ing to whlch Keshaw)i Ramjl i1s bound to pay regu-
larly to Shiv}1 Ramjl and brother Shivjl Ramji have
agreed thereto.

Der aes Salaam §d. Ramji Kara slgned in
own handwriting.
15,1.48. Sd. Bhanushanker

Mayashanker Thaker.
THIS ls the annexure marked B-1 referred to
in clause 2 of the reply to the written statement
of defence of the Defendant to the plaint of the
second Plaintirfr,
34. Shivjl Ramji.

Second Plaintiff,




In the
High Court of
Tanganylka at
Dar es Salaam,

No.l7.

Order reo
Payment by
Defendant of
net rentals to

each Pleintirff

14th May 1951.

No.18.

Defence of
2nd Defendant.

6th November,
1951.

32.

NO. 1'7'

ORDER RE PAYMENT BY DEFENDANT OF
NET RENTALS TO EACH PLAINTIFF

14.5.51.

Magter for applicant.

H.K. Patel for second Plaintiff.

Childs Clark and Pandya for Dercndant-Respondent.

Order: By consent applicatlon to stand adjourned

sine dle without prejudice to the contentlon of

the partiles. Defendant to pay to each Plaintirff 10
monthly as from lst March 1951 until the final de-
cision of the suilt 28%% of the net rontals arriv-

Ing from the propertles referred to iIn the appli-

cation. The shares for March and April 1951 to
be pald by 17 May 51. Liberty to tho partles to
apply.
PPy Sgd. Clifford Knlght,
Judge.
14/5/51

No. 18.
DEFENCE OF SECOND DEFENDANT

IN HIS MAJESTY!'S HIGH COURT OF TANGANYIKA
AT DAR BS SALALM. 20

CIVIL CASE NO.43 of 1950

MOHANLAL RAMJII 1st Plaintirc

SAVJIT RAMJII 2nd Plaintifrf
versus

KESHAVIT RAMII 1st Defendant

VANDRAVAN MAGANLAL 2nd Defendant

WRITTEN STATEMENT OF DEFENCE OF THE
SECOND DEFENDANT

1, The second Defendant does not admit any of the
statements contained in paragraphs 3,4,5 and 6 of 30
the Plalnt.

2. The property sltuated on Plots No.913/2,914/2
and 388/206, Dar es Salaam, referred to in the
Schedule annexed to this Plaint and marked "b' are,
and at all material times have been, the exclusive
property of the flrst Defendant.
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3 The remaining properties referred to in the
sald schedule have, since the 15th day of January,
1948, been held by the partles of this sult a8
tenants in common, and the second Defendant 13 en-
titled to an undivided share of 143% therein by
virtue of an agreement dated the said 15th day of
January 1948, of which a copy and translation have
been annexed to tie application by the first Plain-
tiff in thils Honourable Court for the joinder of
the second Defendant ag a party to the sult.

4. The said properties have been duly and properly
managed by the first Defendant, who has accounted
to the Plaintiff and the second Plaintiff for all
rentals accrued in respect thereof.

WHFTREFORE the ssescond Defendant prays that the
Plaintiffs claim be dismissed with costs. ‘

COUNTER~-CLATIM

1. The Plaintiffs have refused, and still refuse,
to performm the said agresment, wherefora the second
Defendant counter-claims to have the sald agreement
specifically performed.

2. Costs of the Counter-claim.

3. Such further or alternative relief as to this
Honourable Court may seem fit.

Dated at Dar es Salaam this 6th day of Novem-
ber, 1951.

Sd Vandravan Maganlal,
Second Defendant

VERIFICATION

I, Vandravan Maganlal, declare that what ls stated
18 true to the bost of my knowledge information and
belief,

Sd. Vandravan Maganlal,
Second Defendant.

Presented for filing this 24%h day of November 1951.

3d. J.J. Contractor,

24,11.51.
To be servad on:
Master & Dastur,
Advocates,
Dar sg Salaan For first Plaintifr,

and

H.X, Patel
Dar es Salaam, For second Plaintiff.

In the
High Court of
Tanganylka at
Dar es Salaam.

No.l8.

Defence of
2nd Defendant.

6th November,
1951 -
continued.



In_the
nignh Court or
Tanganyika at
Dar es Salaam,

No,.,l9,

Reply by lst
Plaintiff to
Defence of
2nd Defendant.

11th December,
19351.

34 .

No. 19.

REPLY BY KFIRST PLAINTI#F TO DEFENCE OF
SECOND DEFENDANT.

IN HIS MAJESTY!S HIGH COURT OF TANGANYIKA AT
DAR ES SALAAM

CIVIL CASE NO.43 of 18350,

MOEANTAL RAMII
SAVII RAMII Plaintiffs

versus

EKESHAVII RAMTI
VLANDRAVAN MAGANTAL Defendants.

REPLY BY THE FIRST PLAINTIFF TO THE WRITTEN
STATEMENT OF DEFENDAN' No. 2.
The flrst Plaintiff hersein states as follows :-
1. This Plaintiff joins issue with the second De-

fendant on the allegations contalned in paragraphs
1l and 2 of the written statement of defencs.

2. With reference to paragragh 3 of the written
statement this Plaintiff denies that he is a party
to the sald agreement. In the alternative, this
Plaintiff says that he did not recelve any consid-
eration and the agreement is voild as far as he is
concerned, This Plaintif? further denles that the
second Defendant is entitled to 143% or any inter-
est whatsoever iIn the sald properties.
3, With reference to paragraph 4 of the wrltten
gtatement of defence this Plaintiff denles that the
sald properties have been duly and properly managed
by Defendant No.l or that he has rendered proper
sccounts.
4, This Plaintiff further says that the said agres-
ment was never acted upon.
5. With reference to the counterclalm of the sec-
ond Defendant this Plaintiff submits that the claim
ls harred by limitatlon.

3d. Mohanlal Ramji

Plaintlff No.l.

I hereby certify what 1s stated above 1ls true
to the best of my knowledge information and belief,
Dated at Dar es Salaam this 1lth day of Decem~
ber, 1951.
Sd. Mohanlal Ramji,
Plaintiff No.l.
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No., 20. In the

REPLY BY SECOND PTAINTIFF TO DEFENCE OF THRE High Court of

- ; Tanganylka at
SECOND DEFENDANT. Dar es Saleem.

IN HIS MAJESTY'S HIGH COURT OF JUSTICE AT

DLR ES SATAAM N0.20
CIVIL CASE NO.43 of 1950
MOHANTAL RAMII Fipst Plaintiff Reply by the
SHIVII RAMIT Second Plaintiff %ndDﬁiziggiii
vorsus tge .zljldn
KESHWJI RAMII First Defendant Defendant .
VANDRAVAN MAGANLAL Second Defendant ' :
REPLY TO THE WRITTEN STATEMENT OF DEFENCE OF 1ith December,
THE SECOND DEFENDANT BY THE SECOND PLAINTIFE 1931,

The second plaintiff above-named states as under:-

1. This Plaintiff joins issue with the second De-
fendant on the allegations contained in paragraphs
1 and 2 of his defence.

2. As to paragraph 3 of the sald defence this Plain-
t1ff states that the agreement therein referred to
1s not enforceable at law for want of consideratlon.
The saild agreement was executed by this Plaintiff
under circumstances Gescribed in paragraphs 4, 5
and 6 of his plaint (origlnally his written state-
ment of defence) and the share of 144 per cent in
the sald propertles was intended to be only a gift
to the second Defendant.

3. The sald agreement was never acted upon by the
parties thereto.

4, As to paragraph 4 of the gsald defence the Plain~
tizf herein denles that the properties therein re-
ferred to are duly and properly managed by the
first Defendant and gubmits that the accounts ren-
dered by him are not correct.

5. As to the Counter Clalm of the second Defendant,
this Plaintiff repeats allegations of paragraph 2
supra and submits that he the second Defendant is
not entltled to specific performance as prayed by

him or otherwise and further submlts that Iin any

event 'hls right (1f any) to specific performance is
barred by limitation.

WHEREFORE the Plalntiff hereiln repsesats the prayers

of hls plaint aforesald and further prays that the

Counter Claim of the second Defendant be dismissed



In the
High Court of
Tanganylka at
Dar es 8alaam,

No.20.
Reply by the
2nd Plaintirr
to Defence of
the 2nd
Defendant.
12th December,
1951 -~
continued.

No,21.

Proceedings ~
Preliminary
Isoues.

12th Septomber,

1954,

36,

with costs.

Dated this 12th day of December, 1931.
8d. Shivjl Ramjil
Second Plaintirff.

VERIFICATION

No.21.
PROCEEDINGS ~ PRELIMINARY ISSUES

12/9/54. Magter and Dastur for first Plalntiff,

N.S.Patel and H.K.Patel for the gecond
Plaintiff.

0'Donovan, Murray and Davda
Defendants.

for both

The following preliminary issues are framed:-

1. Is or was the flrst Plaintiff a partner of first
Defendant in the business carried on in the name
or style of Keshavji Ramji.

2. Is the second Defendant entitled to any shares
in the properties mentioned in the written state-~
ment of Defence?

3. Is the second Plaintlff entitled to avold the
agreement of lst January, 1948. It may be
necessary to frame addltional issues later.

Master, Business started about 1920 - from income
certain propertles acqulired ~ business in names
of 2 Plaintiffs and lst Defendant. 2nd Defendant
1s a son of decsased's brother. Bvidencs of cer-
tain accounts in the Bank - amounts accruing from
proemises utillsed for partnership business. All
partners workod togethar 1in shop and drew monies.
First Defendant in India for about 6 years  when
business carried on by Plaintiffs - money sent to

India from earnings of business to purchase property

in Indie,
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Title deads of thres properties In joint names
of three brothers -~ Those of 3 other plots only in
name of flrst Defendant 15th January 48 mgreoments
glving share 144% to second Defendan First
Plaintliff not a party - but first Defendant gigned
on hls behalf. Question of whather agreement can
be recogniased.

Calls,

No. 22,

Bvidence for the Plaintiffs

EVIDENCE OF FIRST PLAINTIFF WITNESS -
MOHANT..I, RAMITI

RAMII,

MOHANTAL about

med

1Py

affi

Hindu, 50 years,

Examined, Master, Flrst Plaintiff in this suilt.
First Defendant K. Ramji; my eldest brother,second
Plaintiff (formerly second Defendant) Shivjli wnmy
younger brother second Defendan* Vandravan 1s son
of my deceased brother. Keshavjl came to Tangan-
yika in 1919. At that time I and Shivji were Iin
Zanzibar, Keshavji started carpsntry business in
1920 or 1921. Shivjl came to Tanganyike in 1920,
and I at end 1921. When I first came I worked
with my elder brother - Shivji also worked with us.
We worked in partnership. We 8l1ll lived together,
and our familles jJoined us later on. Our living
expenses came from income of jolnt business apart
from money required for living, we drew money from
business for other purposes. Business accounts
were kept. Keshav]l kept the account at beginning
but later clerk was engaged. In 1922 I started

working for Railways and continued for about 4years.

I handed my salary to my older brother to put into
the busilness. Then I went back towork in business
workshop - 1926, Thersafter, in 1926, I went to
work at Kimamba for 8 to 10 months. Then returncd
to workshop. I then in 1927 got a taxli and ran
one for about 10 years - but while running a taxi
I also worked in our shop. The earnings from

In the
High Court of
Tanganylka at
Dar es Salaam,

No.21.
Procesdings -
Preliminary
Issues.
12th September,
1954 -
continued.

HBvidence for
the Plalntiffs

No.22.

Evidence of lst
Plaintlff
Withegss -
Mohanlal Ramjl.

12th September,
1954,

Examination~in~
Chief,



In the
High Court of
Tanganyilka at
Dar es Salaamn,

BEvidence for
the Plaintiffs.

No.22.

Evidence of lst
Plaintlff
Wltness -
Mohanlal Ramji.

12th September,
1954.

Examination-in-
Chie?f -
continued.

38.

Kimamba, after providing for my maintenance, I han-
ded the balance to Keshavjl - earning from the taxl
gll went to him., When I worked for rallways, I
worked after hours in our workshop. Keshavjl went
to India in 1921, while he was away I and Shivjil
carried on business. Keshavjl returned after 3
months, Shivjl worked in P.W.D. for 2 or 3 years.
He also put hils salary into business. In 1923 all
three of us went to India for the marriage of Shlvji;
and myself and eldest daughter of Keshavji. Busl-
ness left in charge of head carpenter in our employ
and in charge of one of our relations. Hlder brother
returned first, then Shivji, then myseli. Keshavji
remained in India for 3 or 4 months, Before leav-
ing for India our business got a sub-contract for
woodwork from P.W.D. There was a logs of about
25,000/- to 30,000/- loss met from business.

Shivjl was 1n service at thils time, 1923; so was T
and we both put our salaries into the buslness.

Wworkshop sltuated near Jamat Khan, but later
moved to near the Metropole Hotel. Recently we
have moved to Pugu Road. After my return from India
after marrying, I worked for railwaysg; Shlvjl was
in the busliness. I returned to the workshop
in 1926. Keshavjl next went to India in 1931,
Stayed there until 1937. In his absence I ran
the business with Shivjl. When Keshavjl was in
India we sent him remittances from the business.
In the six years we sent more than Shs.40,000/-.

We purchased properties. The first in 1927
vacant plot in Windsor Street, where the Tanganyika
Standard premises now are. The documents were 1in
the joint names of our three brothers, The cost
of the plot was met from our funds from our busl-
ness. We put up & bullding on the plot in 1929 -
cost of Shs.130,000/- to Shs.135,000/-. Our busi-
ness contributed 25,000/~ to 30,000/- at start of
building and then we borrowed money on mortgage.
Completed 1929, Second property bought in 1934 -
four vacant plots 1in Kisutu Street. Title deeds in
names of threes brothers -~ price pald from earnings
at workshop. While Keshavjl was in Indla we bought
only these four plots and the other onse I have
mentlioned,

(Dastur takes over from Master).

The money sent to Keshavjl in Indla was re-
corded in our books. A clerk kept the books. The
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money was for his maintenance and for the purchase
of property in India. We were 1n correspondence
with him, 1 have most of the original 1letters I
recelved from hlu. These letters show that he
treats me as a paritner, In one of my letters to
him T proposed we should open a branch at Tanga.
He rsplied thatwe should conesentrate on our own busi-
ness at Dar es Sailaam and later conslder opening
a2 branch. (Letter dated 28th July 1835 - to be
put in by agreement later on).

Keshavjl returned at the end of 1937. Told us
he had bought a plot and erected a building there-
on at KATHIAWAD our origlnal home town - he sald he
had spent about 8,000 rupses. .

On Keshavji's return we continued our buslness
together - Business called Keshavjl Ramji, Furni-
ture Manufacturer - it was started in that name in
1921. After his return I was manager and took a
more active part in it than Keshavjl, I had been
managing since 1927 or 1928.

When our relationship was gzood, Keshav}]l never
disputed our status as partners. The partnership
was not at any time recorded in writing because
business was In name of elder brother as 1ls common
practice.

I know rfirm of Madhavji Ukashal in Dar es

Salsam. That 1s eldest son's name, 1t 1is a
partnership. Our drawings from the business wers
debited agalinst each of us as salary. (Witness

refers to entries in book) 30-4-30 Shs.325/- debi-
ted to Xeshavji Rem}i -~ salary for Aprll. Further
entry - same date Shs.300/- debited to Mohanlal
Ramjl, salary for April, again Shs.3,000/- dsbited
to Shivji Ramji -~ salary for month of April.
Clerk's salary 200/- debited on same date, Shukla
was our clerk, No employee was receiving more
than Shs.320/- per month at that time. There are
other similar entries against all three brothers
for salaries. Thls book 1s a daily book., The en~
tries are original entries made on dates shown.
Wrlting on this date 1s in Shukla's hand. (Book
produced and taken on record as PI - ct). T have
another dally cash book in which outgoings and in-
comings are entered - thls one is in respect period
1922 to 1929. This 1s written up by Keshavji Ram-
j1 and a clerk -~ don't think I and Shivji have
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made any entrles, These are entries reflecting
drawings of partners contains also Income from taxl
business, service on railways and P.W.D, At this
time I had no personal bank account.

After Keshavjlt's return from India, business
enlarged, Three brothers working In 1t. We erec-
ted a bullding in Kisutu Street in 1946 or 1947.
In 19240 I went to Indila for business on behalf of
our firm in Dar es Salaam. We intended starting
game type of business in Indla., This was as result
of verbal agreement among each other, The corres-

pondence wlll reveal exchange of  views on the
business.,
I started timber cutting business. Capital

supplied from our business in Dar es Salaam and ro-
mitted by Keshav]i. I reported from tlme to time
and he advised me on the business. I recelved
approx. Shs.50,000/- over seven years from 1940.
He decided to open this business 1ln Indla because
of the war and wanted to establish ourselves 1in
India as a safeguard. We closed down the business
eventually and I returned to Dar es Salaam - this
was in March 1948, I brought machinery for use in
cutting timbers and making furniture. It cost more
than Shs.50,000/-. This machinery is now being
used in the business known as Keshav]li Ramjl. It
is still in use. (Recess of 10 mlnutes). I pro-
duce the second dally cash book - (taken on record
as Bx. P2).

During first stage of business the salaries
mentlioned in Ex. P2 refer to those earned outside
the business, We had to work outside as business
was not so good - all we earnod outside was put
into busilness, Bven when serving outside, I as-
gisted 1in the buslness after hours in spare time.

The Windsor Street Buillding completed in 1929.
The rents from the building were used partly iIn
payment of- Intersst on mortgage and balance paid
into business, The sum of the mortgage was repald
by instalments provlided 7Trom the funds of ths
business. These transactlions were recorded in the
business books, a paid clerk has been employed
since before 1930.

Apart from two books I have produced there
are others in the possesslon of Keshavji. Oon my
return in March 1948 from Indie, I found that a new
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building on the four plots in Kisutu Street and
three temporary houses had been buillt behind the
Hindu Tomple. As to the building on Kisutu Street,
I was told while in India about it and was sent a
plan, It conslsts of ground floor and two uppsr
floors, Theay wera all let from 1946. The Kisutu
plots started in name of the three brothers. The
roent was paid into the business of Keshavji Ramjil:
o borrowed from the bank (Exchange Bank of Indila
and Africa) to build, as far as I know a loan was
applied for and recelved in the firm's name. Loan
has been repald from income of busliness., True that
the Bank is in liquidation. Official Receiver the
liquidator. Correspondsnce regerding the loan
will be found with him, With regard to three btem-
porary houses, plots were acquired when I was in
India, in 1945, I think. Purchased in name of
Keshavjl Ramji from funds of business, This I
heard on my return from my brother, Keshavji. They
are in NMallndl Street. Buildings thereon erected
In 1945 while I was in Indila. Funds for construc-
tions from our business, On my return from India
I didn't see relevant entries In the books regard-
Ing these buildings - didntt ask to see them -
dldn't think it necessary. While I was 1in Indla
Keshavjl informed me by letter about these build-
ings. On my return I asked Keshavji why these
three propertles were in hils own name. He sald it
was lmmaterial 1f they stood in name of one or
three, as thoy were in partnership.

Thers are 2 plots on the McGovan Estate - pur-
chased in 1927 or 1928 - in name of Keshavji Ramjl
-~ from funds from business. No bulldings therseon.
The land rent and other outgoings are paild by the
firm,

There are two tiltles in respect of the three
plots on Kisutu Street - nelghbouring plots - two
buildings on the threse plots.

The original titles for the Kisutu Street plots
are with Keshavjl - so also the title to the plots
on the McGowan Hestate. The 0fficial Receilver has
title to the Windsor Street property. The mortgage
was paid thereon, but the title has not boen re-
leased bocause of this Jdispute. I think the
mortzage Jebt has been paid.

Apart from the properties moentlioned, thore 1is
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a plo% 1in Pugu Road - purchased in name of Keshavji
Ramji in 1947 - building thereon - our business
workshop. - Thils buillding constructed after this
action was filed. .

Portlion of another plot was purchased in Up-
anga Road while I wés in Indla in name of Keshavjl
Remji - no bullding thereon., Quarter Share. There
are no other propertles. On my return in 1948, I
learned of a change in constitution of the firm. I
was told by letter In November, 1947. Shivji Ramjl
separated from business, I had written about this
to Keshavjli. On my return I saw a document in
connection with the separation. Tha t document 1is
exhiblted with the writton statement of defence to
the plaint of second Plalintiff shivjil. (Annexures
4. agreed by parties to be treatnd as exhibit, 1t
being a true copy in Gujeratl of the original which
is mislaild: ¢t.)

My brother Shivji had received hils share of
the business in terms of the agreement. There then
remained Keshavjl and nmyself as partners. We car-
risd on as before until 1949. Then Keshavjil
stopped me golng to the offlce, a dispute arose
because Keshav]l brought a document setting out
the terms of partnership which has been drawn up
by an advoeate.

I would not agree to the terms suggested in
the document. I claimed partnership from the
beginning while the document made 1948 the date of
commencement of partnership. I refused to slgn,
the proposed agreement 1ncluded a third person as
partner Vandravan Maganlal, gsecond Plaintlff. Re-
spective shares were 40%, 40% and 20%. I agreed
to these shares in the business. I objected to the
cormmencement date as 1948, because my share and
interest was from 1920. I was at a disadvantago
1f the date was to be 1948 - I would 1lose the
rents rocoverad from the properties before 1948.
The document sald I would have no interest in the
partnershlp before 1948. I could not agree, When
I refused, he denled me any rights as a partner, I
took legal advice and demanded an account of the
partnarship business and 1ts properties, It has
not been supplied to me.

The partnershlp business was Incorporated as
g limlted company 1n 1951. The firm wanbed to
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acquire property in the Industrial area of Dar es
Salaam for the ersectlon of a factory for woodwork.
I was told of this by letter when in Indla, On ny
return I was told a plot had been applied for in
the names of Keshavjl and myself, and the second
Defendant. Houry, Advocats, was instructed to
prepare document. Second Defendant 1s claiming
share in the Immovable propertles. I have never
at any time agreed to give him a share, Have never
authorisod Keshavjli and Shivjl to give him a share.
Second Defendant has not contributed in any way to
the acquilsition of any property. He worked for
the partnershlp since 1947, He was on a salary
basis, I first learnt that he had been glven a
share In the immovable property when  Keshavji
showed ms the document which I refused to sign. T
did not agree to this, (the Gujeratl writing an-
nexed to written statement of Defence by first
Dafendant is shown to witness -~ ct.). I observed
that second Plaintliff!s share in the business has
been rated at 28%%, that rating 1s wrong. This
share should have been one third - we were three
partners - we were three brothers.

Hearing adjourned to 2,15 p.m. tomorrow -
Bxamination~in-chief not concluded.

Sgd. B.,J. EBdmonds,
Ag. Judge.

14.9.54. Court as before.
MOHANIAL RAMII, reminded of his affirm.

Exanination-in-chief continues

(Reference to immovable properties) I omltted
yesterday one property. The Pugu Road proporty I re-
forred to 1s the same as that described in the
schedule as 588/206 Gerezni Area. I recall some
proporty purchased from Chavda (not mentioned in
Schedule).  This is in Upanga area - vacant plot -
purchased in 1947 while I was in India, Purchased
from our business funds. The business alsc pur-
chased property in Nairobi - a plot near the
aepodroms in the factory area - in 1949, I was then
in Dar es Salaam, There was correspondsnce with
the Land O0fflce to the effect that the property
should be purchased in my name, the name of Kesh-
avjl and of second Defendant, Maganlal. A document
propared in the names of these three was recelved
then in the office by Keshavjl. I saw the document,
it was not executed, I was not asked to sign it.
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Subssequently the document was prepared in Keshav-
ji's name alone and executed by him. He has the
correspondence and documents,

Vandravan (second Defendant) I sald yesterday, was
working for the business on a salary basis. My son
was working for the business - so also the son of
Shivji - on salary basis. Thelr salaries were re-
corded in books of the firm which are with Keshav-
ji. My son started in 1947. I claim partnership
from 1920 - this is when busilness was started. I
first came to Tanganylka in 1922 - before that I
was in Zanzibar. I was in service 1n Zanzibar
and whatever I earnsd I sent to Indla, we three
brothers had debits in Indila.

Q. Why do you claim interest in partnershlp from
19207 '

A. When Keshav]l and Shivjl came from Indla fto
Zanzibar in 1918, Keshavjl stayed 2 weeks and then
came to Dar es Salaam and it was agreed he would
start business for us in Dar es Salaam and I would
join him later, T agreed slso to help pay our
debts 1n India, and when they were paid to send my
savings to our business in Dar es Salaam, I was
called to Dar in 1922 by Keshav]jl. He called me
to help him run the business - Shivjl had come
ahead of me for six months and joined the buslness.
I started serving outslde of the business, to ralse
money for it, in 1926 or 192%. The business star-
ted to prosper in 1927 and 1928. Since 1927 I have
not worked outside the business - nor Shiv]i,
(Referring to correspondence passing between wit-
ness and business while he was 1n Indla for Y7
years). I have the orlginals of mos% of the
letters passing - (produced together with Engllsh
translation of certain extracts - O'Donovan doos
not object to these letters and translations golng
in though he has had no opportunity of checking
the translations - he may challenge them during
cross examination or when adducing his evlidoncs).

Dastur: Flle containing 317 letters from Keshavii
to witness put in as Exhiblt P3 - Flle contalning
98 letters - Exhibit P4. BEnglish translatlons in
one Tile Bxhibit P5 - three separate posteards with
translations put in as Bxhlbit P6 - Ct.) I received
all these letters, This 1s a copy of a letter I
wrote to Keshavjl - 1t 1s in my hand dated 1/1/48
(put in as Bxhibit P7 with English translatlon of
relevant portlons - Ct.) I recoeived this letter
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dated 16/1/48 from Keshavji - his wrising - written
in Dar es Salaam to me in India (put in as Exhibit
P8 with English translation - Ct.).

I then rocelived from him this lotter datoed
21/2/48 (put in as Exhibit P9 with English trans-
lation - Ct.).

The referencce to the settlement in these let-
ters 1s the settlement referred to yesterday (the
ons attached to the written statement of defence of
first Defendant to plaint of second Plaintiff -
ct.).

{(Dastur: I put in an English translation of thils

writing - O'Donovan - no objection now, but subject
to my right later to challenge if necessary - ad-

mitted and marked Bxhibit P10 -~ Ct.).

In paragraph 9 of my plaint I say sale of
properties more beneficial than division thereof
bocause of difflculty of sub-dividing plots into
three parts, further I and my son nsed the money
gso as to do business on our own. A third share of
the plots wouldntt be sufficlent for my business
and my family - There are 8 members of my family.

Keshavji 1s managing the lmmovable properties
- he used to consult me but has not done so since
I came back. I have objected to this behaviour -
he has not changed.

Examined Patel for second Plaintifrf:

(Referring to agreement of which P10 is trons-
lation) matter referred to arbitration of KARA and
THAKAR as mentloned in a greemont. My opilnion of
them was that they knew nothing of our business.
When I heard Shivjl had retired on the terms set
out, I was very sorry and thought he had got less
out of the business than he was due. Thils meant
I would benefit, but I didn't want to.

Cross-Examined O!'Donovan: -

Busliness conducted solely in name of Keshav]ji
Ramj i, Lotter heads describe him as carpenter
and blacksmith among other things - so far as the
outside world and third parties were concerned, tho
appearance was not that he was, sole proprietor.
The trading llicences in name of Keshavjl Ramji - I
applied for some of them in his name - the clerk
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also did so under my direction. ILetter dated 27th
August 1924 1s a letter head used by the business
(Exhibit D1). All bills sent out in the name of
Keshavjl Ramji - this 1s an example of the form on
which the bllls were sent out (put in - Exhibit D2).

To the public there may have been an impression
that this was the business of one man. I dont't re-
call my lawyers had this impression. I dont't
know if I told Mr. Dharsee, our lawyer, that I was
mena.ger of the business. (Witness is shown letier
dated 27th February, 1934 talken on record D.3). I
called myself manager because I was managing the
business at the time. I remsmber instructing the
advocate Clarke to act for me when a summons issued
to Keshavji Ramjl - summons on charge of creating
a nuisance in 1933 - I dontt remsmber that charge
belng dismissed because the proprietors were in
India, I remember subsequently I was charged as
Manager In charge and I remember saying in Court
"I am manager of tho shop of Keshavii Ramji". I
personally dealt with the advocate Glarke. I re-
member his writing these two letters (dated 28th
August and 5th September 1935 - marked Exhibit D4.
and D5). I agree that my lawyer had the impres-
sion that I was manager and had wmy brother's power
of attorney - that ls 1t (produced to witness -
taken on record as Exhibit D6). I read it and
saw nothing wrong with it - I did not object to 1t.
I acted on it for many years (Counsel reads para-
graph 17) Keshavjl had a bank account in Barclays
-~ in hls name - he gave authorilty to operats on his
account. He cancelled this and the powsr of at-
torney when I left him in 1950. In operating the
account I signed for my brother ~ these are speci-
mens of cheques I signed - (taken on record as Ex-
hibit D7). I have heard of registration of busil-
ness names ordinance., I know 1t 1ls the duty when
a firm operating in the name other than the names
of all partners has to register - my elder brother
was dolng these things - 1t dldn't occur to me to
comply myself,

I used to sign a lot of business correspond-
ence -~ in all cases I signed for my brother, I
gigned in the form "P.P.Keshavjli Ramji" and when
slgned my own name - as in this letter (put in as
BExhibit D8). I used the first person singular in
the letter. Our partnership was not & secrot,
The partnership was not known to the Courts, the
Banks, or my own lawyers, other businesses executed
decrees on bshalf of my brother as his attorney.
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, I have not intended to conceal the partner-
ship. There was no purpose to conceal it, There
was always the partnership. Remember in 1937
Dharsee and Satchu on my brother's instructions
wrote dismissing me. I rejoined him, In 1939
his lawyers again wrote dlsmissing me.

Q. Didnt't 1%t occur to you your position as a
partner was ingecure without any Jdocumentary proof
of partnership.

A, I have never inspected the business books, I
was never an employee of Keshavjil - nor was Shivji.
When I came back from India In 1948 I entered on
an immigratlon permit as an employee of Keshavji.
He wrote saying that was the only way I could enter
by saying that was an employee - at loast I think
s0. It was diffilcult to get permits because of
the war - (Gounsel reads a letter of 29th May 1946
- marked "M" for identification). The immigration
authorities were not kept in the dark  about the
partnership, Keshavjl is 8 years older than T.
We both came here in 1908 - my brother is not 11
years older than me - he is 9 years older than
Shivji. Father died when I was 14 and Shivji 6
years old. In accordance with Hindu custom,.
Keshavji became head of the famlly and had the re-
sponsibility of bringlng us up. In our family not
coertain that the head of famlly responsgible for the
rest of the family but it 1s the custom that mem-
bers of the family make contributions to him. For
many yzars I lived "sharing the same kitchen" with
Keshavji. I used to pay him from my earnings and
he used to support me. It would work l1like that

in any Hindu family. He 414 not pay my marriage
expenses, and did not look for my brids. There is
no strict accounting of every penny he recelved
from us., He was in the position of my father.

While I was associated with Keshavjl I don't
know if I was credited sach month with a salary.
T know I was durlng the period of the two books I
have produced. I got thom from Keshavil when we
were moving the stationary from the old office.
He gave them to me in 1948 to show me how the
bugsiness used to be run. I have as much right as
he to the books, being full partners. I did not
ask hils permlssion to teke them - it was not neces-
sary - I d1d not tell him I was taking the books
away, but he saw me take them, I did not filch
them, I don't think I took any documents away. I
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took. some’ papers dealing with insurance. (witness
vory reluctant to answer questions at this stage -
Cto)‘n

Q. Did you take any other papers apart from those
books? .

A, I took a copy of a letter i{o the Exchange Bank
of India, I thought it would help my oase. I did
not  steal anything, I took the letter because I
The books were glven me by Keshavjl.
This 1s the document I took away (Taken in as Ext.
D9 -~ Ct.). I didn't teke any other - pleces of
paper away. '

It may be that other books of account show
that Shivjl and I drew salarles, but not Keshavjl.
He kapt the accounts. I don't know how he kept
them - I dont't understand books of accounts. Our
clerk knows this. when I took the two books, I
could understand them, I know Shilvjlt's handwrlting.
The books produced to me are in his hand (taken on
record as Ext. DIC). This 1s a muster roll kept
by him at a period when I wasn't at the Tfactory,
Keshavjl was there., Why is Shivji first on the
list of muster-roll of workmen on each day? This
is not possible., (Examines book - Ct.). I cannot
explain why this ls,. As a partner I had access
to the books, but I dldn't examine them. I d1d not
search the documents and books of buslness, unless
it was necessary. I mean that it would become
necessary 1f one took an interest 1in something.
I 813 not search, however, I went to Chitals (in
ref. to Ext, D9) on Keshavjl's instructlons. He
acted as our elder, not as our master, he was our
partner,

I have heard of lncome tax. I claim T am
entltled to a share of proflts since 1920. I an
not aware that since income tax commenced in 1940
returns were put ln by Keshavjl, that he was as-
sessed and pald income tax personally on the busl-

ness, I have pald income tax in 1951 and 1952,
after I left my brother, previously I think my
clerk put in returns, my clerk is 3Shah. On my

return from India in 1948, I don't remember inform-
ing the Income Tax Department that my only i1ncome
wes my share of the rent from the propertles. I am
prepared to produce my income tax returns after
1949. My income tex returns Inform that are Iin
the buainess offlce (sic?)
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(Letter dated 28/7/48 shown to witness marked "N"
for identification - Ct.). I did not write this
letter. I will try and get my returns from the
Income Tax Commissioner for the
I agree I have not mentioned in any returns that
part of my lncome that was from this business, but
the business was in name of our name. I agree
Keshav]i has had Lo bear burden of paylng Income
Tax on whole proiits of business.

Q. Why have you kept partnershlp secret from in-
como tax authoritles?

A. I have not kept it secret ~ our business has
been carried on from the beginning i1in name of my
brother. When business started 1n 1920, 1t was
discussed and agraed in Zanzlbar that shares should
bes equal.

The taxl I ran was bought by Keshavjl, Have

not in 34 years examlned books of account. I never
askad bafore this sult for an account of profits.
It wag not necessary. (referring to lotter Ext.
P.7). The word “partnership" does not appear in
the lstter ~ 1t would mean partnership (Ext. P.9,
5 lines from the end) I agree the word partnership
does not appear (Dastur agrees - he had not checked
the translations - ct.) The words are "two months
have passed since he signed and left"- ct.).

Cross-examination not concluded:
Hearing adjourned to 8.30 a.m. tomorrow.

Sgd. B.A.J. Bdmonds,
Ag. Judgse.

15,9.,54, Counsel as before. Wltness reminded of

his affirmation.

Cross-examination continues:-

Since I left the first Defendant I have through
advocates receivaed statements of account, regard-
ing the properties I have taken objections to them.

Dastur: Asks that the three letters Ext..P.7, P.8
and P.9 be translated by official interprster as
goon aa pogsible,

O'Donovan agrees.

Order: Translation to be seffacted.

period 1939 to 1949.
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Re-examined Dastur:

As far as outside world concerned Keshavji
Ramjl appeared to be sols propristor. The busil-
ness was run in hls name but the understanding was
that we should be in partnership carrying on busi-
ness in his name. I had no reason to object.
From the beglnning trading licences were taken out
In neme of Keshavjl Ramji. When I was first in
Zanzlbar I was in pensionable service with a
Zzanzlbar Government Department. Thelr electrlcity
and telephone Department -~ I was working as a
Telaphone workman. Privileges of leave and pen-
slons attached to the service, Had I thought I
was joining my brother as an employee I would not
have left my employment in Zanzlbar. (Entries 1n
books after 1930, witness and Shivjl shown as per-
sons recgeiving salaries mentloned In Cross-Examln-
ation) I have not geen those books or had oppor-
tunity of Inspecting them. (The muster-roll D.10).
Entries from 1924 to 1931l. During that period I
was In Dar es Salaam 5 to 6 years but was taking
en active part in the business for 3 to 4 years.
In 1927, 1928, 1929 and 6 months of 1930 I was
taklng an active part. My name does not appear
a8 an employee in the muster-roll, As the business
developed by arrangement speclal dutles were as-
signed to each of us. Keshavjli ran the offlice
and books. I was works manager, Shivjl was look-
ing after machinery and woodwork, Koshavii also
was looking after bullding on Windsor Street and
the other lmmovable properties.

(Referring to books subsequent to 1930 - a ledger
marked O for ldentiflication - Ci.). I am not
responsible for any entries in thils book. I have
not seen this book before, (Business names Ordi-
nance) Dontt know when the ordinance came into
force.

(Income Tax Returns). Income Tax came into force
in 1940 when I was in Indla - I was there until
1948 - Keshavji was responsible for the returns I
know the senior partner has right to £f111 1In re-
turns., I have had nothing to do with completing
the return of the business of the indilviduel partners,

Keshavjl was responslble for the returns- the
Clerk prepared them on his Instructions.

(Bntry permit on return from Indla in 1948), I
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never silgned anythlng - didn't see any application
relating to my entry.

Have not slcned any recsipt for any salary.
(ILetter written by Advocate Dharsee about witness's
dismigsal) These dismlssals were 1llegal as I was
not serving - Keshavjl had written dlsmissing me
before when he we:s anory. Then when he calmed
down he would wrive as though he had not written
such a letter.

I was sent In 1940 to India to run business
on behalf of the partnership. 1 was sent with
valuable machinery of the firm. The machilnery
was booked on ship In my name, but it belonged to
partnership. I brought the same machinery back
when I returned. (Letter Ext. D.9 - Exchange
Bank) . On 2nd May, 1947, I was in India. Resh-
avil wrote the letter. I was not a party to the
wrlting of the letter. Not true to say that
Keshavji was maintaining us - supporting me - I was
full partner wilth him, During all these years I
had not slighteat doubt that Keshavji would deny
my partnership rights.

Not R.0.F.C. by consent,

No, 23,

EVIDENCE OF SECOND WITNESS FOR PLAINTIFFS
HOMI KATKHASHRU UDVADIA

2 P.W.

HOMI KAIKHASHRU
affirmed: -~
BExamlned Dastur: Clerk in the Qfficial Receiver's
offlce, in chargse of records connected with ligui-
dation of companies, Among companies in liquidation
there is Exchange Bank of India and Africa Ltd.
Within my knowledge that company went into llgquida-
tion. 0fficial Receiver appointed ligquidator
among papers in my custody. I have correspondence
between Bank and Keshavjl Ramjl. I produce letter
dated 2nd May, 1947 (taken on record as BEBxt.P.II),
written from Keshavji to Bank (thils letter origlnal
of D.9 - Ct.).

The title deeds in respect of property montioned
in letter are in possession of 0fficlal Recelver.
He 1is rotaining the letter because we cannot get a
discharge from all three partles to the letter.

UDVADIA, Indian, Pharsee,

In the
High Court of
Tanganyika at
Dar es Salaam.

Evidence for
the Plaintiffs,

No.22,.

Bvidence of lst
Plaintiff
Witness -
Mohanlal Ramji.

15th September,
1954.

Re-~axamination
- continued.

No.23.

Bvidence of 2nd
Witness for
Plaintiffs -
Homi Kalkhashru
TUdvadia.

15th September,
1954.

BExamination-in-
Chief,



In the :
High Court of
Tanganylka at
Dar es Salaam,

Evidence for
the Plaintiffs.

Nb. 250

REvldence of 2nd
Wltness for
Plaintiffs -
Homi Kaikhashru
Udvadis..

15th September,
1954,

Cross-
Bxaminatlon.

Re~Examination,

52,

Cross-examined O'Donovan:

The loan wasg pald off a long time ago by Kesh-
av]l Ramji. The property ltself i1s registered In
the names of the three partles as tenants-lin-common.
1t would be necessary for all thres to concur In
the deposit of the title as security. I have eox-
amined the account in name of Keshavji Ramji. It
starts in name of Keshavjl Ramjl in January 1948.

It was a running account, He alone operated the
account. In August 1948, The account is called 10
Mesars., Keshavjl Ramji - after 2 or 3 years, nelther

Mr. nor Messrs, appear - Just Keshavjl Ramjl. The
account was opened as an Indlvidual account.

People In Dar es 3Salaam Bazasar used the word
partnership very loosely - I agree the word partner-
ship in Gujeratl may mean other kinds of sharing -
there 1is no word In that language confined particu-
Jarly to the meaning of partnershilp. Very common
indeed for tenants-in-common to refer to "my part.-
ners in the building". Have not heard of shars- 20
holders 1ln company referring to each other as
partners,

Re-examined Dastur:

Three brothers are working together and ono
says to the second that the third person has ro-
ceived Shs. 50,000/~, and "CHFUTA THAYA CHHE" (Gu-
jerati)., What would you understand from this?

Answer: He took the money and separated and broke

off the connectlon - not necessarily a partnership.
(Title No. 366 produced and taken on record as Ext. 30
P012 had Ct.)-

Not R.0.F.C. by consent.
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No. 24.

EVIDENCE OF THIRD WITNESS FOR PLAINTIFES
SHEIX MUSTAPHA.

3 P.W,

SHEIK
firmed : -~

Moh. about 50, af-

MUSTAPHA, Indlan,

Examined Dastur: I am managing clerk in G.Houry
& Co., Advocates. In July 1948 the firm was G.N.
Houry; among clionts was Keshavjl Ramji - he wrote
a letter on 27th July 1948 rezarding plot 588/206
glving our firm certain instructlons (after pre-
liminary comment, O'Donovan does not object to

production - taken on record as P.1l3). I also

produce letter duted 12th September 1949 (taken on
record as Ext. P. 14),.

Cross-examined Q'Donovan:

Wo wore actlng for the Vendor and for Keshav-
Ji. Not R.0.F.C. by consent.

Dastur: That 1s the case for Plaintiff I.
N.S. Patel calls Shivjl Ram]l second Plaintlffr.

No. 23.

EVIDENCE OF SECOND PLAINTIFF - SHIVJII RAMII.
4 P.W.

SHIVII RAMII, Indlan, Hindu about 50 years,
affirmed -
Bxamined Patel: T am second Plaintiff in this

sult, Koeshavji and Mohanlal are my brothers and’
Vandravan my nephew., On January 15th 1948, I on-
tered Into agreemont regarding my separation on
retirement from Keshavjl Ramji. (P.10). I came
to enter into thils agreement because of a quarrel
between Keshavjl and my son-Iin-~law GIRDHARLAL MULJI
CHAVDA. Quarrel arose after J.M. Chavda, son-in-
law of Keshavjl dled. Ho had started a business
in the name of G.M. Chavda & Company and the re yls-
tered names of the partners were Keshavjl Ramjl and

In the
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Tanganylka at
Dar es 3alaam,

Bvidence for
the Plalntiffs,

No, 24.

Bvidence of 3rd
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54.

G.M. Chavda., [Keshavjl asked latter for accounts
of partnership. In reply Chavda sald he was not
his partner but that his brother J.M. Chavda was
his partner. J.M. Chavda was an architect and
G.M., Chavda was in Indla,. J.M.,C. thought as he
was an architect he would not set up as a bullder
and contractor; so he put Keshavji's name in his
place as he was his fathor-in-law.

Due to this the trouble arose. Many times
Keshavil pressed G.M. Chavda and me for accounts.
G.M. Chavda sald Keshavji had nothing to do with
the business. I said I could do nothing in the

matter, He didn't trust wme. He thought I was
backing G,M. Chavda. I became tired of 1t all
and, to avold trouble in the family I declded to

gat out of the business of Keshwv]l Ramjil.

Consequsntly this agreement (P.10) was made.
I know the arbitrator R.Kara and B,M. Thaker. I
told Keshavjl if he did not trust me and thought
I was cause of trouble with Chavda 1t was better I
take my share from the business of Keshavjl and
separate. He said he would think of 1t. After
that Thaker came to me. This was between lst and
15th Januvary 1948, He saild there 1s a guarrel in
your famlly and asked how I wished to separate, I
replied by taking my shares. He told me business
was in name of Keshav]l Ramjl and that my name
dldn't appear as a partnsr, Thaker sald he would
try and persuade Keshavji. Next day he saw me
and sald take what Keshavjl offered me. I asked
the terms. He sald Keghavji wants to give me and
Mohanlal and himself 28%% and 14%+% to Vandravan.
He sald I should accept as 1f I went to Court I
would get nothing as in the business of Koshav]l
Ramjl his name appeared alone. My true share in
the business 1s one-third from beginning we were
together. I replied to Thaker that I was bolng
oppressed. He sald Keshav}]l would not give any-
thing more - to fight would mean useless expenses.
I sald I would think it onver, Next day In thse
evening I sald he could do what he 1liked., I felt
very tired. Next day he told me an agreement had
been made and I was to value the goods in the shon.
I was vory upset, Ram]i Kara had also seen me;
he sald he and Thaker had been instructed by Kesh-
av]l to prepare agreement. I was shown a writlng
(a copy of P.10). This was between 8th and 135th
January. Ramjl Kara told me to go to his house
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on 15th January in the evening. Keshavji, Vandra-
van and others were sitting there. After dis-
cusslon, this agreement (P.10) was produced and
slgned, The award was glven by arbitrators later
and 1s rocorded at foot of the same Jocument -
made after I signed the agreement.

It wag added that very evenlng five minutes
after T had signod the agreement. There was no
inspection by the arbitrators of any accounts -
there were no books with them.

T agresd to give Vandravan 14%% only because
I knew I would get nothing. He was not a partner
- ha was the son of a dead brother. Vandravan was
born in 1918, When hs was in Indla my  mother
brought him up - we were a joint family with joint
expenses, Keshavjl and I were in 1India at the
time, Vandravan is in Dar es Salaam now living
apart from us. When gigning the agreement I had
no Iinformation as to the business accounts - Kesh-
avjl was iIn charge of them, He didn't givo me any
information as to the account. Dontt lmow on what
basls the arbitrators arrived at the sum awarded.

(Recess 10 minutes)
Bxaminatlion-in-chief continues:

On 15th January 1948 another agreement was
signed regarding Vandravan's 144% share in the
properties. I recelved no consideration for
agreelng to give him this share. I agreed to this
because he was & member of the family. {Tender a
carbon copy of the original for identificatlion -
marked P - 1t 1s agreed by Counsel that the trans-
latlion annexed to the chamber application of 3lst
October, 1950, 1s a correct translation of the
document now tendered for ldentifilcation - Ct.).

By this agreemant three brothers are agreed
to give a 1434 share in the properties mentioned
in the document. The arrangement 1ls not now ac-
coptable to me, hecause I have been cheated. As
regards the othcer agreement - my agreement to re-
tire - I was told I couldn't enforce any rights in
a Court of Law, I knew differently when Mohanlal
filed this. guilt. On 27th October 1950 I served a
notlice on Mahanlal and Keshavjl revoking my agree-~
ment - to retire; both agreements were glgned the

In the
High Court of
Tanganyika at
Dar es 3Salaam,

Bvidence for
the Plaintiffs.

No. 25.

Rvidence of
2nd Plaintiff -
Shivji Ramji.

1oth September,
1954.

Bxamination-in-
Chisf -
continued.



In the
High Court of
Tanganyika at
Dar es 8Salaam.

Evidencae for

the Plaintifrfs,.
No. £5.

BEvidence of

2nd Plaintiff -

Shivjl Ramji.

‘15th September,
1924,

EBxanmination-in-
Chief -
continued.

Crosa-
Bxamination.

56.

same day at Karats House, (Referring to letteor
dated 27th October 1950 attached to written state-
ment of Shivjl, no objection to this letter being
taken on record instead of original - Ext. P.15).

(Patel): In the third paragraph there 1s a mistake
as to the date of the application '1950! should
road 11948"',

O0!'Donovan agrses and no objection.

By thls letter I revoked my agreement to re-
tire, My father died when I wag 6 years old. My
mother brought me up. Keshavijl brought me to
Tanganyika, Before I retired from the buslness,
I troeated Keshaviji, my elder brother, as my father.
He is 17 years older than T. He looked after the
soclial functions, family matters and marriages of
the famlly. He arranged marriage of my daughter.
He was head of famlly.

Examined Dastur: In the matter of the business,
I was a partner - since 1920. T came to Zanzibar
with Keshavjli in 1919. I stayed there for 3 or 4
months until I could get permit to enter Tanganylka.

The agreements gave me 28344 share in the busi-
ness run in name of Keshaviji. I had the share
right from the beglnning.

Heard Mohanlal glve evidence. I confirm sub-
stance of what he sald.

Cross-examined O'Donovan:

Dont't recall iIn 1947 corresponding with Income
Tax Authoritiles, (Letter shown to witness). This
is office copy of a letter gent by me to the Income
Tax Authorities. (Tendered and taken on wrecord
as Ext. D.II).

The partlculars in letter are correct. I
signed the letter. I say I am a partner - not
correct I was oemployed as a Manager. Don't know

English - clerk prepared letter, I signed it didn't

lmow what was in it. (Muster~Roll D.10). My name
is on the Roll. I vsed to wrlte up this book

sometimes, I am on the list of a lot of workmen.
Bvery day I attend, my attendance I1sg "ticked off,
According to roll my rate of pay is 9/~ a day. The
days I worked are marked off. The total attendance
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of month is multiplied by my rate of pay. This is
firgt for the purpose of costing. I say I was a
partner. Keshavjl's name is not in the list; he
is the head of the business but not the owner; while
the famlly i1s together and unseparated, 1t 1is a
family -~ a joint Hindu family is a partnership.

I never looknd at the books of account. I
trusted. The books were in the office. I was
not awarce that Mohanlal and I were being credlted
with salaries monthly. The amount of my salary 1
discussed with him, I complained 1t wasn's enough.
He used to pay me Shs 300/- which was increased ul-
timately to Shs.375/-. I didntt got 1t in cash -

the amount should havo been credited to me. I
don't know 1f 1t was. In tho same way I don't
know 1if lohanlal's salary was credited bto me. I

trusted Keshavji. We didn't koop partnershlp se-
crot; havo not rogistored it. Chavda roglstered
his partnorship - that was hls concern.

was about 18 years of age. Keshav]jl
After 1920 I worked for
Whatever I got I gave

In 1920 I
was nearly twice my age.
about 3 years in the P.W.D.
to Keshavjl - the custom was to do so. I was liv-
ing with him - he was supporting me. (The agree-
ment of retirement). It starts off by saying that
I agroo to accopt 28% ﬁ of his business. It 1is not
his business. This was not a gift by him; 1t was
my share,

Thaker dealt with me in this matter. Keshavji
sent him to me. Hoe is not of our community - he
1s a Hindu, the secretary of the Hindu Soclety.
His advice was that I had no right at law to part-
nership. I accepted this, But it was bad advice.
It was not untll I was sued by Mohanlal in this
case that I came to think I had been cheated. I
signed agreement giving 143% to Vandravan. I did
this because I was told if I didn't sign I would
get nothing and I was afraid.

Cross-examination conclgded.
Hearing adjourned tol2.50 p.m.
At 2.30 p.m. Witnass rominded of his affirmabtion.
Re-oxaminod Patel:

Thakor was not my adviser - hoe was advising
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and helping Keshavji; so was Kara. I did not seek
legal advice - had no time, (The Muster-Roll D.10).
My name appears on a few pages, not all; doesn't
appear on other Muster Rolls. This Roll in Court
covers 1924/1930. I left business in 1948. Was
with it from 1920. (Income Tax Return). The In-
come from the partnership is not shown in my return.
I d1d not know what the income from the businoas
was, I have never known what i1t was. The roturn
(D.11) i1s for income for 1947. A clork wrote this 10
letter for my signature - I don't know who told him
to. I didntt.

A salary has been credited to mo in tho books.
Beforo 1946 I drew nothing; thoroaftor I drew cash
for oxponses, The business paild my expenses
before 1946.

Court: I claim a one-third share in business and

its profits. I have naver been paid any profits -
have never asked for any. I d1d not know what
profits were made. Not my business to know. Not 20
R.0.F.C. by consent. Close of gecond Plaintiff'a
case.

Hearing adjourned to 9.15 a.m, tomorrow.

Sgd. BE.A.J. Edmonds,
Ag. Judge.

No. 26.

Evidence for the Defendants

EVIDENCE OF FIRST DEFENDANT - KESHAVJI RANJI
16/9/54.

KESHAVII RAMII, Indlan, Hindu, about 65 years, 30
affirmed: -

Counsel as before.

Examlined Murray: I am first Defendant in this
case, First came to Tanganyika in 1902. I was
then 17 years old. Mohanlal is 10 years youngar
than I. I was born in 1885 - lMohanlal in 1896.
Shivji was born about 1902. Maganlal, 4th brother,
came between Mohanlal and Maganlal. I stayed about

5 years in Tanganyika and then returned to India,
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my brothers having remained there. I came back to
Tanganyika after six months 1n India. I came alone,
Mohanlal followed aftor 18 months, Father had
died at about thils tiwe. On return to Tanganylka
I worked as a carpenter with a German contractor
and then for the CGovernment.

In uy spare {ime from 1908 I did carpentry on
ny own account untll 1913. Mohanlal was at school
- Shivjl not born then. When war broke out I sont
my wife and family and Mohanlal to India. I ro-
mainoed until 19186, I returned in Decombeor 1918.
Mohanlal arrived in Zanzlbar, I brought Shivji
with me. In 1919 I was working for a soda factory.
In July I started carpentry work on my own account.
Shivjl was then 17. He was in Zanzlbar with Moh-
anlal. In 1921, Shivjl joined me as he was sick.
He worked in P,W.D. until 1923, I think. Then he
started working for me. We then went to India.
Mohanlal was in Zanzlbar, and came to Dar es Salaam
in 1923. Worked for railways for 2 or 3 years. I
and Shivji went to Indla in 1923 and we returned
in same year. 1Mohanlal and Shivjli and I at first
lived together but separated in 1924. We llved in
one building but ate separately. While they worked
they paid their wages to me.

In 1923 we ato together, so our malntenance
was comnmnal, Mohanlal's taxi was mine, but he
paid Income from it to repay me.

In 1926, I think Mohanlal wont to Kimamba for
work, ond then returned to work for me. Arrango-
ment was that Shivjli and Mohanlal worked for me
like any other employese. They received a wage.
Shiv}i for me until 194%7 and Mohanlal until 1940.

“Before 1948 neilther once suggested they were part-

ners with me. In 1937 I dlsmisgsed both; ro-em-

_ployed them; and in 1939, again dismissed Mohanlal;
-on sach occasion they were re-angaged on Iinstruc-

tions of elders of community. It was never sug-
gosted by them at that time that I had no right to
dismiss them. They never said "we are not your

_employees, we are your partners".

Applications for trading licences were mado
by me. Bank account in my name. I paild income
tax on the business income.

In 1926 Windsor Street plot was bought on 99
years leage, I arranged purchase. I pald for it.
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Land registered 1n names of three brothers. This
was done because they were my brothers. Maganlal
had died before this -~ in 1918. He loft his son
Vandravan, who was at time of purchase a boy of 7
or so, I didn't enter Vandravan's name in this
deed as he was too young.

I raised a loan in order to erect a building
on the plot. I ropaid the loan.

In 1931 I bought one freehold plot in Kisutu
Street; two othor plots in 1937 - three neighbour-
ing plots; about 1947 erected bulldling thoreon.
Remember about this time signing letter to Exchange
Bank. This was lettor (D.9). I wanted this loan
for the business in order to bulld on these plots.
The Bank prepared the document for our signature.
The security given was the Windsor Street property.
(Two books Pl and P2). I am shown in this as
drawing a salary, but I was not drawing a salary.

I cannot road those books now - my eyesight is bad.
Accounts for subsequent years do not show me as
drawing a salary. The clork stoppod showing me

as drawing a salary. I had discovored that In
these books he had shown me as drawing a salary.

I pointed out that it should not have beon written.

Mohanlal went to India in 1940; gave me his
power of attorney (tendered and taken on record
as D.12).

In 1948 I entered into two agreements; one in
respect of the business and the othsr the proper-
tles. As rogards the properties, I wanted Vand-
ravan to have 143% in the propertiea. I had wantod
to give him 25%, a guarter share, as we had beoen
four brothers. But to avold quarrels and to induce
Mohanlal and Shivji to agree, I reduced the share
to 14%%. I gave Shivji 28%4% in the business to
persuade him to agree to 143% share for Vandravan.
Shivji would not agree to any share for Vandravan
until I undertook to give him 28%% in my business.
(Lotter marked M for identification). I remembor
in 1946 when Mohanlal wished to return to Tangan-
yika writing to Immigration Officer on his behalf
(Taken on record as Ex.D.13). (The two books Pl
and P2). I did not give those books to Mohanlal.
I didn't see him take them out of his shop. I
still regard myself as hoad of family. I considor
I have certaln responsibilities towards them. It
they were 1n need, I would lend or give them monoy.
I lent shivji Shs.15,000/- last year in March - ho
was in need. (After rocess of 10 minutes).
O'Donovan: Asks that evidence of this witness had
been Interrupted so that Clork of Magistrato's
Court may be takon. Order accordingly.
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No. 27.
EVIVUNCE OF JAYANTITLAL GANPATRAM ACHARYA.
JAYANTITAL GANPATRAM ACHARYA, Hindu,

Zxamined O'Donovan: Chief Clerk, Resident Magis-
tratets Court (asks witness to produce document
exhibited in ¢.C.079/50).

Master objects to productlon. Document de-
claring an interest of plots of land some of which
aro registered and some not. The document not be-
ing reglstered '1s not admissible in evidence. Vol.
II Laws Cap.ll%, p.1l569, Sec.8(1l)(a) and 10. There
is a counter-claim for specific performence based
on this agreement. ¢Cap.l1l16, Sec.83(3), p.1350.
This document relates to both types of land.

affirmed ;-

O0tDonovan: Document purports to be reglstered in
the optional rogister in 1931 -~ admisaible after
roeglstration in its present form. In any evont,

not a document which requires reglstratlon because

1t is a document which gives no right except to an

equitable claim that it be specifically enforced -
i1f parties to it can be compelled to execute con-
veyance. Sec.8(2)(vi) - P.3 of the translatlon
of the Jocument not drafted by lawyer. This docu-
ment not referred to in order. Agreement for sale
not compulsorily executablo. It has been regls-
tered in only placo 1t could be.

document 1ls

Mastor: Sec.l2 of Cap.llY7. This

doclaration of an existing right.

Order: Objection to admission of document as evi-
denco over-rulod.

Bvidence of Wltness Contlnues:

(Document taken on record and marked Ex.D.14 - Court)

No Cross-oxamination.

No. 27A.

" EVIDENCE OF FIRST DEFENDANT KESHAVJI RAMII Rosumed

Pirat Dofondant's ovidence rosumed - reminded of

his affirmation -

Bxamination-in-chief contlnuos: T geo this docu-
mont (Ex.Dl4). T remember signing it in January

In the
Hlgh Court of
Tanganylka at
Dar eos Salaam.

Bvidence for
the Defendants.

No. 27

Hvidonce of
Jayantilal
Ganpatram
Acharya -

16th Septomber,
1954.

Statement to
Produce and
Document,

No. 2%7A.

Bvidence of 1lst
Defendant
Koshavjl Ramjl
rogumed.

16th September,
1954,

Croac=~-
Bxamination.
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Cross-
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G2.

1948 giving Vandravan 1444 in tho properties. I
signed it on bohalf of Mohanlal and Tfor myself.
Shivji slgnod it and Vandravaon.

Cross-oxamined Masgtoer: I signed on behalf of
Mohanlal as I had hils goneral Power of Attorney
which I have produced (8x.D.12). This power gave
me a right to make a gift of a portion of  his
property. I had full authority. I had no
authority other than this Powor of Attornoy.

I gave Vandravan 14?p gshare in properties and 10
agreed fto give Shivji 28%% in businoess in order

thot brothers should not quarrel. I 4id this to
induce Shivji and Mohanlal to give Vandravan 143%
sharo in properties This did not mean wo throo
brothers each had 28Pﬁ in the business. I gavo

only Shivji 28; £7 of my businoss. The balance was
mino.

Question: What benefit 4id Mohanlal gat Tor
giving away 143% to Vandravan?

Answer: Nono., I used my authorlty to give tho 20
14%% to Vandravan on lMohanlal's behalf. I claim
to be head and dictator of the family.

In 19218 Mohanlal was in Government Service in
Zanzlibar. It was his wish to leave and work for
me, I did not order him to coms to me. I don't
know 1f he had secured work before he loft Zanzi-
bar. Can't remember but it may be that he worked
for a month for me after his arrival.

I paid wages to him and Sh“VJi when they
worked. for me. Mohanlal worked Tor me in 1926 - 30
salary, 300/- about - when he left in 1948 or 1949
his salary was Shs.600/- and Shs.l,000/- respec-
tively. He went to Indila 1n 1940, on his roturn
he continued to work in my business.

Thelir wages were credited to their accounts.
They owed me money having overdrawn their accounts.
They had drawn more than thelr salary. They got
advances through my clerk SFAH on my authority.
They could draw whatever they llked. I used ¢to
draw for my household expenses; our respective ac- 40
counts were debltod.

In boginning we lived together and had a joint
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kitchen. I paild all expenses, T did not debit
in the business books their share of expenses.
Whoen we had separate kitchens, they pald their own
bills and deposit (sic) balance with me, They paild
their household exponses from the money which they
drew from their salaries.

(The properties), In 1926 I bought Windsor
Street plot. Document in name  .of our three
brothers. Ronts were pald into my business ac-
count at the Bank. I wanted to glve my brothers
a present of a share in the property. I gave in-
structions for drawing the document. I said it
was to be drawn in tho names of my throe brothers
and Maganlal. Whon I went to oxocuto 1t, NMagonial
was dead and I was told hils name would have to be
taken out. I was told Vandravan's namo couldn't
be put in as he was too young., The District 0ffl-
cor told me. an't romembor his name now.

T know in 1926 there woere advocates in Dar es
Salaar, I knew some of them, I d1d not go to
seak advice from one of them.

Question: Why didn't you have another document
made whoen Vandravan camo of age?

It was not necessary. I wanted to avoid
quarrel. In 1937 or 1938 the boy started to work
in my business. I didn't give him a 14%% share
bacause he was working for me. I did not have the
proporty transferred to the namoes of the throe
brothers because we were partners. It was intended
to use the plot as workshop.

Building on Windsor Street completed in 1929.
¢ost Shs.135,000/- about. Did not put our work-
shop there - leased 1it. In last 20 years I have
recelved rent - don't know how much; may be Shs.
400,000/-. Can't remember who my clerk in 1929
wos ., I am calling present clerk Shah; he started
in 1930 or 1931. A1l tho rent I recelved I .~ put
into the workshop businoss. I mado usge ofall the
rent because I paid for the bullding. The plot and
building belong to all of us. The vent was utilised
in paying the loan; also money from the workshop.

(Kisutu Plots). Mohanlal did not buy four plots

at Kilsutu in 1935. If he had my books they would
show 1t. I have the documents of tho Kisutu plots.
I can produce thom. The plots are in names of

In the
High Court of
Tanganylka at
Dar es Salaam,

BEvidonce for
the Defondants.

No. 27A,
Bvidonce of 1lst
Defondant
Koshavjl Ramjl
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1934.

Cross-
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continued.
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three brothers, I remember applying for flrst
registration; tltles i1ssued in 194%. I applied
for first registration about 2 or 4 months before
I got titles,

Question: Why didn't you include Vandravan's name?
No reason. Properties not bought from joint swoat
of us three brothers.

For first years, earnings in shop was good,
sometimes low, but I got my brothers sarning from
outside, includinq taxi. 10

From 1932 to 1937 I was in India for a change.
Wasn't working., Got my daughter marriod. I put
up some buildings while thore for the joint family
- three brothers and Vandravan. Money therefor
came from the shop business. Did no businoss 1n
India.

Remember taking a loan from Exchange Bank -
for about Shs.85 000/- My eyesight was good but
do not know English though I can read a 11Etle. I
arranged loan personally - 1947. 20

Question: Why in document (P1ll) to Bank
all three carrying on business?

say you

Answer: Because the title was in the name of the
three brothers. I was asked to sign this as
asked by the Bank Manager, I can sign in English,
but not read it. The reason was not that all
three brothsrs were in partnership. It was only
because of the three names on the Jocument. Ac-
count in Bank in my own namo.

Questlon: How did manager know you were in busi- 30
ness together?

Answer: Don't know, I registered the loan through
Shivji. He was then working as manager. I wanted
to make my brothers liable with me 1f I couldn't

repay loan. Thoy were not partners in liabilities
or in any form.

When in Indla responsibility for shop rested
in Mohanlal and Shivji. Iohanlal however had to
do 211 things, including opening of branches. He
could deal with shop as though his own. When in 40
India I wroto soveral lettors. Do not remombor
that in all those lottors I have writton to my
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brothers as partners.
sible for liabilities - as manager he
1 don't know if I wrote saying they had a
in the income. '

I wrote they were respon-
would be,
share

12 noon. Hearing adjournsd to 2.15 p.m.

At 2,15 p.m.
Cross-Axamination lst Defendant continues:

I bought some plots iIn my own name; price paid
from my Bank account. To that account I paid in-
conie from workshop and from rents of joint proper-
ties., When Mohanlal was working in Rallways his
wages wore paid into my Bank Account.

I did not pay to Mohanlal the rents from . the
buildings in our joint names until a court order
after his suit was filed. Mohanlal separated
from me in 1949, From 1949 until this order I
did not pay him his share. I managed the proper-
tlios and collectecd the rents. After the order I
pald the rent accrued from month to month, not ar-
roars.

I take pride in being the eldor Dbrother and
head of family. I dismissed Mohanlal twice from
my sorvice because his work was not satisfactory
and because of family troubles. I also dlsmissed
Shivji Tfor same reason, I considered I had right
to dismiss thom.

In 1947 T had no quarrel with Shivji. I filed
an actlon a~ainst Shivji's son-in-law but no
quarrel between me and Shivji.

Quostion: = Why not dismiss Shivji instead of glv-
ing him 28%% in your business?

Anagwer: I gave him this share to please him.
Question: Why did you appoint two arbitrators?
Answor: In order to decide how much to give %o

The arbitrators suggested the shares in
They did not suggost the same
Shivji 2ot a share In the

Shivji.
the proporties.
shares in the business,.

business becausoc he worked more than Mohanlal. Tho

latter stayed in India long and has had his sharo.

In the
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Ho was there to do business for me. Business in
India was to be carried on in partnershilp but
shares to be dictated by me. Machinery taken by
Mohanlel from Fast Africa for business in Indla;
no machinery was bought in India.

Same machinery brought back. I sent money
to Mohanlal for the business in India. I have
debited money sent to him to machinery account and
to his account. No factory was started there
because of the war agalnst Japan. We closed our
business theres. Mohanlal remained in India of his
own wish. I didn't ask him to return soon.

I convertad my business into a limited lia-
bility Company in March 1950 - paid up shares of
Sha.200,000/-. Transferred all business assets
to that Company. Only shareholders myself, my
wilfe, my daughter Vandravan and his son, I may
have written informing Mohanlal that I intended to
form Company. Don't remember suggesting to him
that shares should be 39 for ocach brothoer and 29
for Vandravan.

Whatever happened 2 or 3 years ago I can'tg
romomber. My mind is not so guod. I can recall
tho past.

Dastur taking over with consent of 0O!'Donovan:

I was wrlting to Mohanlal while he was in 1India.
In thoge letters I gave him details of business
here ard wrote to him to supply detaills of the
business in India. My brothers know my handwrit-
ing, so does Vandravan. I wrotie hundreds of let-
ters to Mohanlal. (Letter P7 - This lotter is
read to witness). Yes, I had taken a 1loah of
Shs.100,000/- for the business. '

deécrfbed
debts
the

I admit that in my letters I have
the busliness as our business, and as to its
as our debts. He was manager; so I used

plural, (Letter No., 256 in Ex.P3 - translation
19tin P53)., Yes I referred to our work in this
lotter.

Letter P8 - (letter read to witness re division
of shares - Ct.)., In mentioning division 6 of
shares into 57, 37, 57 and 29 I mentioned no names.
It was according to my wish to dlstribute thoge
shares ag I pleasad. I was writing to lMohanlal as
a brother.

10

T
'

40



10

30

40

67.

Question: Why did Mohanlal leave the business?
Answor: It was his wish,. Also he mlght not have
agreed to the terms I suggested.

Crosg-examined Patol: Shivji came to  Dar os

Salaam in 1922 or 1923; he didn't come in 1919. I
might be mistaken. It 1s a long time ago - about
50 years ago, I started my business, then Shivjil

joined me and worked until end 1920. Then  he
joinod P.W.D. pay 9/20 per day. Before going to
India to marry he again joinod me, He was pail

8/~ or 9/- a day.

When I was 1In India I did not borrow money in
name of my father. I was there 2 months - 4id no
business. I borrowed money myself for my business
in Dar es Salaam. T repald it from the business.

Tt was not made be-

(The agreement of 1948),
There was a law

cause of trouble with Chavda.
suit between Chavda and another man. 1 gave ovi-
dence against Chavda. I was a defendant in the
suit, In 1950 I filed a suit against Chavda. I
an on noither good nor bad terms with him. This
has not caused a dispute between Chivji and me.

1 dismlssed Chivji once.
that he was a partner, not an employee. It may be
that my advocates withdrew my order of dismissal

on my instructions as I wished to sottle the mattor.

I don't remember tho letter.

(The agreement of 1948 for retirement of
Chivji): The arbitrators had examined my books
in my office bofore the agreement was signed - had
done this 1in December. Thakeor was in a bank; he
examined my books at night. The award was signed
about half an hour after the agreement at Kara's
housa. Shivji had no information as to state of
my books and accounts.

I have not supplied an ac-
I have

(The properties).
count of my dealing with the propertises,
many letters from Shivji.
the rents - overy month he gets a statoment - ever
since the agreement of 1948.

Bofore 1948 Shivji had first
Ho was my managor.

Re-examined Murray:
accoss to booka of business.

He may have objectoed

‘He hag complained abont

In the
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It wasg not my intentleon to deprive Mohanlal
of any benefits by the agreement of 1948. I 3ig
instruct Chitale, my advocate, to draw up a docu-
ment giving him & share in' the business. Mohanlal
did not agree, I offered him 40%

I kept the procesds of the jolnt properties.
Mohanlal had had his own account. I eredltoed to
that account his share of rents every month after
capltal borrowed was repaid.

(The business in India during war): No decision
was taken as to what the terms of partnership should
be .

By the Court: I gave my brothers a share
properties because they had worked for me. I gave
share in business to Shilvji and was prepared to
give a share to Mohanlal - 40%. He refused this,
These interosts I wished to glve my brothers bhe-
causo they had worked for me, not becauso they
were entitled to them as partners. They wera not
partners. Vandravan's ghare wag also a glft bo-
cause he was the son of my dead brother.

in my

Not R.0.F.C. by consent.

No. 28.

EVIDENCE OF SECOND DEFENDANT WITNESS
AMRATLAL CHATRABHUJ SHAH

D.W.2.

AMRATLAL CHATRABHUJ SHAH, Indian, Hindu, affirmed:-

Bxamined: I have been in first Defendant's ser-
vice slnce 1930.
I look at document (marked N for identification).
I recall this letter. I typed 1t out on instruc-
tions from Mohanlal, I Jon't know 1f 1t was signed
(tendered; no objectlon and taken on record Exhlbit
D.13). '

The book shown to me is a ledgor for 1932
(marked 0 for identification - now taken on record

I started keepling his books then.

10
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as D.16),. I kept this. I see book P.1l. 1t
shows four persons credited with monthly to
salaries at the pages flagged. This . book not
kept by me. Shows 1lst Doefendant drawing salary.
I continued showing this until Keshavji told me to
discontinue some time in 1931. Mohanlal and
Shivji were shown as drawing salaries as before.

The lodger (D.16.1932) shows Mohanlal's ac-
count on paco 109; each month credited with Shs.
500/—“ dobited sometimes with cash and othor odd
amounts paid for him. Shivjits account page 182
- crodited with Shs.300/-; same system as.to debits.
I continued with this system while they continued

in business. Books for subsequent ysears are
avallable in Court for inspection.
Keshavji's account is at pago 89 - in D.16.

He 1s not credited with regular amounts or anything
- he 1s dobited with his drawings. His account
is an opén drawing account - shows no balance.
Accounts for his two brothers are to bo balanced.
I recall properties being acquired.

In first place carpentry business advanced
monoy for purchase of properties - +the first was
Windsor Street - account opened for it; later ac-
counts opened for other properties. The business
would be credited with money advanced to property
and tho property account debited with advance.
When ronts wore recolved, the property account is
croeditod and tho business 1s debited with ronts.

First thing the business Shivjl Ramjl does 1s
to take his advances back as they were repaid by
the properties; ihen stage would be reached when
ha wag completely repaild and property accounts be-
care in creodit. The credit balance was dividod
into three and credited to each partner in the
building account. First account was described asg
New Building Account, the Keshavji Ramji and
Brothaers Bulldinc Account. The proflts from
bulldings were kept entirely separate from.profits
in carpentry business. In effoct Keshavji, car-
ponter, was banker for his brothers building ven-
turoes. Newvor divided the profits of carpentry
business into thres.

To my undorstandlng, Shivji and Mohanlal wero
partnero in buildings but not nlcarpontry businoss

In the
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Had they been partners in whole business would not
have kept books in same way; had they been partners

in business, they would have beon
profits from busliness and buildings.

credited with

‘ Mohanlal's account after crediting all salary
and share of rents up to date shows a debit balance
of about Shs.55,000/- due by Mobanlal to Keshavji,
the account being overdrawn.

(Witness askoed to show from books avallable
oxamplo of credits of ronts to bulldings partners

- .Court). ;

This 1s a lodger in respect of 1947.
lal's account at page 8 shows credits

Mohan-
of rents.

Shivji's account page 9 - his account croedlted

with rents.

are separate from salary accounts.
on rocord as D.17)

remittances to India (Ledger taken

D.18) *

There are impersonal accounts which

(Ledger taken

This is a personal ledger.
Shivjits account at page 167; salary Shs., 373/-.
Mohanlal was in India; his account page 113 shows

on record as

Personal ledger for 1948 (Exhibit D.19). Mo-

hanlal'?s account page 136 credited

Shs .600/-.

wlth salary

Personal ledger 1949 (Exhibit D.20). His
account 200/- credited with Shs.1,000/-. Keshavijlls
account in D.17 on page 28.

- just drawings.

No salaries credited

Have: not since 1931 credited Koshavji with any

salary.

I compiled Income Tax Returns for 1940. I

produce my file (D.21).
sessed on income of the business.

brothers shown on list of outgoings
Mohanlal and Shiv}i described as manager and assis-

tant manager.

Keshav]i alone was as-

Salariss of
to staff,

The two Piaintiffs could have inspocted these

books had they wanted.

Mohanlal and Shivji paid

Income tax on salary and income from rents - onr

should have done.

ID.1l1).
Instructions.

I romember it.

I soe the letter put to me
I typod it on Shivji's
I placod 1t on his table to gign.

I imagine he signed it - letters typed are normally

signed.

Hearing adjourned to 9 a.m. tomorrow.
Sgd. B.A.J. Edmonds,

Ag.Judge (16.9.54).
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17/9/54. Counsel as before.
D.wW.2., rominded of his affirmation.

Cross-examined Dastur: I was engaged as accounts
clerk ag well as correspondence clerk to the busi-
ness., I was in charge of both departments under
directions of Keshavji, but sometimes Mohanlal and
gsometimes Shivji. I was the only clerk, Station-
ery was kopt in open cupboard in office. I look at
printed letter head - it is one of the type used
by tho business (tendered and taken on record as
P.16). The nature of businoss is dJdoscribed in
plural,

The oldost book I produced yosterday wasg for
1932 - have not produced any prior to 1932. The
books before 1932 aro not in the ofrfice. Haven't
seon them rocontly - may havo seon thom 15 to 16
years ago. I joinod business in 1930 - can't re-
membor if I saw tho old books thore. I wrote up
tho books for 1931 but have not soon those for somo
timo. When I joined there were only the current
books of the year and I contlnued with them. (P.1l
and P.2 shown to witness). I have not seen P.2
bafore; I have seen P.1 - it relates to 1930. The
books I have brouzht to Court have been broucht on
Koshavji's instructilons. I havoe no idea what has
happened to the books prior to 1930. (Refor to
1932 book - P.16). I first ontered salaries of
the two brothors in 1930 and in 1931.

I joined in August 1930. Haventt got tho
books for August. First entry in 1932 book of
salarics ig 30th January, 1932; the book was opened
on lst January, 1932, In January, 1932, Keshavji
Joes not appear ag drawing a salary.

When I joined businoss salaries were being
crodited to all threo brothers, but in about 1951
Keshavjl instructed mo to coease showing him draw-
ing a salary. Ho wont to India in 1931. He gave
no reason why I was to changoe the gystem.

(The book P.16). I seo Mohanlal's account -
in the first six months of 1932; he drow about
8hs.400/-. Ho was crodited with Shs. 300/- per
month salary. His credit balance remained in the
business. Shivji drow Shs. 1,700/- approximatoly
in that poriod. No receipts were given by them
in respoct. of thoir drawings. No such procadureo.

Whon Koshavji told me to stop crecditing him

In the
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wont to India, monies that were sent

2.

with salary I d1d not consult the two brothers; no
necessity as he was in charge.

When Keshavji was in Indis from 1931 to 1937
cortain monies were sent to him -~ dJebited to his
personal account. Mohanlal told me to doblt him,
Keshavjl gave me no instructilons. When Mohanlal
to him were
deblted partly to him personally, partly to machin-
ery malintenance account. He was credited with his
galary. I produce ledger for 1940. Mohanlal was 10
not credited with salary in Decembor; remlttances
of about 4,000/- are dobited to him, (Lodger 1940
- Exhibit P.17). This is 1941 Ledgor. He was
credited with 2,931/~ in one lump sum at ond of
yoar as salary - about Shs. 2,300/- was remitted
to him. The salary entry is not a rocent one. It
was not interposod (Lodgor 1941 - Ex.P.18).

Ledger 1942 ~ salary 225/~ rezular monthly
remittances on withdrawals approximately Shs.2,400/-.
These entries made on instructlons of Keshavjl. 20
January ledger has 1943 entries - salary 225/-
monthly regular credlts - remlttances to Indla.
shs. 2,800/~ approximitely. (Lodger 1942/43 -

Exhibit P.19). | :

Ledgor 1944/45 - salary 225/- monthly - regu-
lar crodits. Romittances above Shs.3,600/- at end
of December, salary credits wero cancelled on in-
structions of Keshavji,

Don't know why 1945 salary crodited but can-
celled at end of year - romittances Shs. 2,500/- 30
(Ledgor 1944/45 Bx. P.20).

Lodgor 1946 - salary croditod for 2 months
- 225/— per month - roemittances Shs.4,000/- Appr oX~-
imately (ledger 1946 Ext. P.21).

Bxhibit D.18 -~ Ledger 1947 - no salary credited
- remlttances Shs. 9,700/~ don't know the purpose
of remittances.

Kegshaviji did not inform me that Mohanlal had
been sent to Indla to open a partnership business.
(The properties) - separato account for each pro- 40
porty - 1n the books of the business.

(Ledgoer P.16) Bulilding account at P.15 - ox-
penses on dobit sido - ront on crodit sido. Thore
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was then one building as far as I romember. No
separate bhanking account for the buildings. As
far as I know thoe building was the jolnt property
of the three brothers. It was not until abouk
1944 that I adjusted the account and started
credlting each brother with share of rents - debit-
Ing each with a third of cost. This was after cost
or bullding pald off.

In 1943 debit balance of Windsor Street prop-
erty was cleared. Fach brother has been credited
all that 1s due to him from rents of the joint
buildings. When Mohanlal left for India in 1940
he Jdid not ask moe what the position of the building
account was. He might have done, but I don't re-
call the matter,

The paper produced to me is not in my hand-
writing. I d4id not type this paper. The typed
gsumnary is not correct in accordance with the
books (taken on record Exhibit P.22). This summary
is in my hand - it ls a rough summary of actual
received (sic) but no mortgage interest charges and
other items are included as in the building account.
The typed summary appears to be a correct copy of
the written document (Letter put in Exhibit P.23).

Intorost on mortgage has always been debilted
to the building account. The share of rent was
not paid out to brothers. Intorest was not credi-
ted to them for use of money by business.

There is not a general loan account - thore is
a Mombasga loan account starting 1936 or 1937.

In 1947 an omployee was receiving salary of
Shs.375/- Shivji shs.5375/-. 1In 1948 the former
got Shs.450/- rising to Shs. oaoé , Shivji had then
Toft. Mohanlal 600 /- per month 1948.

Keshavji geve me my orders a&s fto Income Tax
Roturns. When Mohanlal was absent in Indla, I
don't remember if I submitted returns.

Agreement of January 1948 - rent accounts were
adjusted to show shares of partnors as 28%% on in-
gtructions of Keshavji.

Cross-Examinoed Patel: (Title deed P.12). Loan of
Shs.30,000/- raised - I wasn't with business then,

don't know where it was crodited. In 1930 Shs.
60,000/- was borrowed - ledger not available. Don't

In the
High Court of
Tanganyika at
Dar es Salaam,

Bylidence for
the Defendants.

No. 28.
Bvlidence of
2nd Defendant
Witness ‘
Amratlal
Chatrabhuj -
Shah.

17th September,
1954.

Cross-
Examination -
continued.

Cross-
Examination
by Patel.
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In the . know 1f it was paid up that year. In 1935 - Shs.
High Court of - 40,000/~ borrowed. In 1935 ledger I cannot find
Tanaanyika at a cz@dit or debit of this sum to ardy account in the
Dar os Salaam. books - some pages are torn out of 1936 ledger -

‘ - pages 56 to 385. If a property is mortgaaed the
Evidence for - property account should normally be credited, The
the Defendants. property account in tho books of the buslness was
e not credited. There 1s no entry in the cash book.

No. 28. The property account was not debited with interest.
Evidence of There was a geparate Interest account. The inter-
2nd Defendant ast was not debited acainst the properties of the
Wltness business, but I debited the interest to the
Amratlal property account - the loan account and interest
Cha trabhu]j debited was kept separate from the business. In
Shah. 1939 onwards profits and loss accounts were made
17th September, out - but the interest on the mortgage was not
1954. included in those accounts. Profits of business

in 1939 was Shs.6,560/~. There was no interest
Crogs- account taken :mto consideratlon in preparing profit
Examination and loss account.
by Patel - . _
continued. There 1s a business interest account and a

partnership account In the name of Mombasa Company.
Up to 1944 interest was kopt separate. but not
deblted to property account. Employees drew their
salaries in cash - but, not in case of Mohanlal and
Shivjl - they drew as they required. I have never
supplied them with a statement of thelr accounts -
they never asked for them.

Re~-examinatlon Re-examined 0'Donovan: Keshavjl went to India In
Decamber 1931 - returned in May 1937. While he
was away it was under Mohanlal's directlions that I
kept accounts. Books were available for him to
look at.

When property was bought, the business would
finance 1t and then get pald back out of rents.
Keshavji did not in the carpontry business’ charge
interest to the property account.

Not R.Q0.F.C. by consent.




10

20

30

40

75.

No. 29.
ADDRESS BY O'DONOVAN FOR DEFENDANTS.

O!'Donovan - Closae of Defendants case.

The background of the parties -~ came of race
and family with tradition of family unity - concept
of partnership knuwn tobe mogt difflcult to follow.
Shivjl saw no difference between partnership and
joint Hindu family. Naturally, not same in per-
gonal treatment batween brothers as between ordin-
ary master and servant.

Plaintiffs must prove thore was precise rela-
tionghip of partnership - entitlod to share profits
and liable to share logses. What would Plaintirfi's
position have been if business failed; would do-
fondants have had a hopo of succeocding in ostab-
lishing their 1iability - in face of tho books.

Joint Hindu family not pleaded - 2nd Defendant
not recognised as being entitled to anything, al-
though if joint Hindu family he would be.

o written agreement proving partnership- not
essential.

1. Conduct of parties - made in which each has
dealt with third parties.

2. Conduct in relationship to each other.
As regards 1 - Lindley 1lth Ed4. 117.

Plaintiffs have a copy of one letter to Ex-
change Bank - remained with 1930 account from office
- that one letter to sot against an overwhelming
mess of documents - Banks, “advocates, authorities,
Courts - so far as they are concorned - business
that of flrst Defandant. Intention to ropresent
to third parties that businoss was that of the
first Defendant. What object? Unloss true position.
This cloak for 35 yoars.

Lottor to Exchange Bank - an admission ¢
Lindley 115 - 1nconclusiveness - money borrowed on

-gecurity of property owned by the throe brothers -

bank draft lottor - which Shivjl and Keshavji sign
- Shivji managor, speak and road English - not first
Defondant. Whole casc foundod on this lettor -
but it is quite inconclusive - Shilvji's lottor to

In the
High Court of
Tanganyika at
Dar es Salaam.

No. 29.

Addross by
0'Donovan for
Dofendants.

17th Scptomber,
1954,
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Income Tax authorities - no ambiguity there - if
not true, a criminal mlsrepresentation.

3. Even more suggestive - 1f partners, curlous
that books since 1932 don't support them.

Did Keshavjl decide then to assist them -
hence division not even in the books, of profit of
busliness - not reconciliable with partnershlp.
Both Plaintiffs say they never looked at the books
- yot for 6 years Keshavji was in India. Mohanlal
was in charge, in such a position 414 he have no 10
idoa what was in them?

The property account Keshavji Ramji and bro-
thers building account - separate calculatlion and
distribution of proflits from properties - but not
in respect of business, clearly not partners 'n
business,

From 1932 onwards (early years under lMohan 1l
management) first Defendant never credited witSh
galary - two brothers were ~ Tho book of 1930 re -
moved by Mohanlal - what explanation for stoppir 3 20
doing this 20 yoars ago, Koshavjl paid Income X
on whole profits of business but on only a shere
of profits from propertiles.

Share in bulldings do not indicate share 'n
business - Closer examination shows separation (T
the business from properties.

Exhiblt P.8 page 2 at top. Keshavji's private

bulldings have no connection with factory. Iast
page P.23 last page - brothers debited with cost
of work done in shop for bullding - 1930. 30

The correspondence - hundreds of letters - can
only produce a few to show plural used - our busi-
ness., Significant feature and overall plcture -
Koshavjl giving orders - ogotistical tones. The
owner - not only the elder.

In 1937 Keshavjli dismissed both. In 1938,
dismilssed one. In 1940 onwarda -~ 1f profits
divided into three, income tax in total would have
been less, Why not register - 5/- fee.

Mohanlal can't be in stronger poslition than 40
Shivji. They stand or fall together. In 1948
Shivil signs agreement which describes business be-
longing to Keshavji. Cause of trouble - because
first Defendant wished his nephew to have a share -
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8hivji wouldn't agree without inducement - first In the
Defendant intended to let Mohanlal have same in-  High Court of
terest - but later rcfused. Tanganylka at

Dar os Salasam,
Burdon on Plaintiffs - evidence 13 consistent

only with family agsoclation.

Shivjl rescinded agreement - his efforts to do No.29.
so pathotic, all.ges fraud - falls even bto suggest
it- Ho attacks procodurs of second part of agree- Address by
ment but he seeks to upset the first part. No 0'Donovan for

snggestion of repaying the money Shs. 50,000/- paid Defendants.

4 1 » .
under tho agreement 17th September,

Vandravan - specific performance. 1954 -

Agresment vold for lack of consideration - fails continued.
becauso -

1. Shivji agreed to 14%% otherwise he might have
lost 2874%.

3,

2., Mohanlal was offered 40%.

3. Not necegsary that consideration should flow
from promise so long as consideration to Shivji
gsufficlont.

On face of ngreement, a good consideratlion 1s
disclosed - Vandravan undertakes liability to Bank
to exclusion of Shivji.

Suggested it cannot bind Mohanlal, as Keshav]i
had no right to do 1t. It was a matter within
his ostonsible authority - he could blnd Mohanlal
- remody, 1f breach of trust, is by Mohanlal against
Keshavji but not Vandravan - damages or compensie

tlon from Keshavii but third party cannot be made
to suffor, for wrongful, 1f so, act of agent.

Now Isgsuc - Is the cleim for apeclific performance
barred by limitation.

Hoaring adjourncd to 2.15 p.m.

At 2.15 p.m.
O!'Donovan. Flrat New Isgsuo,

On the 1ssus of time-bar of clalm for spocific
porformance. Article 113. Indlan Limitation Act.
3 bars from date of performanco, or, whoro no Jdate
fixed, the dete of ropudiation.

Agrooment doos not prescribe any dato. Time could
not commonce running until ropudiatod by notlco to
socond Defondant. Only ovidenco of any notico is
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Address by
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17th September,
1954,
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filing of sult September 1950. Burden of pronf on
Plaintiffs who allege limitation. May have been a
letter in May 1950. Claim for gpecific perform-
ance November, 1951.

No need to find unless evidence adduced that
out of time last issue - appointment of Receiver
(Framed - should a Receiver of the properties be
appointed?). etc. clalmed on grounds that first
Defendant has menaged properties without reference
to co-tenants and has not accounted for rents.

Bach Plaintiff to prove mis-management of some
sort - Shivjl a party to agreement of 15th January,
1948, wherseby first Defendant was to be sole man-
ager of properties for five years. No complaint if
that authority made use of up to date he left firm,
had access to accounts - never ssked for them -
sald he was dlsinterestod. No complaint. Mohan-
lal - samo obsorvations - evidence that statersnts
have been submitted since then "soparated" regular
paymonts made since flling of sult - Plaintiffs
ovordrawn prefer(?) suit. Neither has proved any
mismanagoment as to justify appointment Roceiver
and tho sale of properties. (Court, Further Issue:

In what properties have first and second Plaintiffs

an interest?) Wwhat propertles involved? Shivji
bound by agreement of January 1948 - has been paid
out his interest in busilness - which would include
any Interest in othor propertiles. Mohanlal if he
succeeded 1in establishing partnership, he would be
entitled to share in all assets of partnership.

If no partnership, no proof of properties

other than those in agreement of January 1948 crum-

bles (sic) away. Aslt for dismlissal of suilt and
spocific poerformance.

No. 30.
ADDRESS BY MASTER FOR FIRST PLAINTIFF.

Mastor: Have endeavoured to keep out element of
crime. But Keshavji has doscribod Vandravan as
his son in Income Tax Returns - Criminal.

In Hindu law, a brother doos not tako intecr-
ost by property acqulired by anothor proporty.
Hindu law or custom must be proved by export ovi-
donco.
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Agreement about the properties - signed by
Keshaviji on behalf of Mohanlal reporting to give
awaey his property. Power of Attorney in Court
does not authorisc Keshavjl to act in this way.
An agreemwont through wrongful act cannot bind
principal and gilve a good title.

Mohanlal noif, a party to the agreement. Con-
gslderation - what did Mohanlal get - what did v
(sle) give? ©No consideration - this agreement
;n?not be specifically performed as against Mohan-

al.

Partnership: The conduct of the parties 1931 (I)
BEACA 5. Mohanlal 1n Govéernment service Zanzibar
- cones to Dar os Salaam - took up an appointment
in Rallways, so did Shivji - whole salary put into
workshop - Keshavjil admitted funds being so low,
gsalaries helped out, all rent went into business
and uged for business; each brother drew what he
liked. Tltlo deed in Court and loans were taken
for use in the business. Davis v, Davis 1894 (I)
Ch. Div. 393 -at 401. Al]l income whatever source
went -Into one common fund. Keshavjli's salary -
In 1930 salary was credited to Keshavjl -~ no books
confirm this - Defendant to produce them - suggest
that for 10 years this has been done,

(Murray: No evidence of this).
Why was this done in 1930 - why was 1t stopped?

When Mohanlal was in India, sometimes he was credi- -

tod with salary sometimes not - on Keshavji's in-
gstructions. Keghavjl did just what he llkod.

Keshavjl says ilohanlal went to India with idea
of starting business in partnership - machinery
provided from business in East Africa - Indication
a partnership - then later machinery reburned to
business. Mohanlal would not have left Govern-
ment gervice to take up other service - he went %o

- take a partnership.

The salarles books entries - Money sent to
Mohanlal in India doebited to him personally - these
debita unfalr i he 1s a partner in Indiae - Ho

.alone carries the burden.

Mohanlal refused the offer of 40% share bo-
causo it was to date only from 1948 or 1949 - no
objection to Vandravan, Shivjl was given a sharo
from beginning - why not Mohanlal.

In tho
High Court of
Tanganyika at
Dar os Salaam,

No.30.

Address by
Magtor for 1lst
Plaintirff.

17th Scptomber,
1934 -
continuod.
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Keshavji says two azreements made to avold
gquarrel with brothers. Then why wasn't Mohanlel
given the same consideration as Shivji.

Then all public documents and papers in name
of Keshavjl Ramji - but from beginning business
carried on in name of Keshavjl Ramji. Lotter hoads
show description of nature of business in plural.
The letter to the Bank showing a1l as partners -
Koshavjl signod the letter - 2 May, 1947 - ad-
mission. Correspondence between the parties - 2 10
letters - P.5 pago 7.10 "we" - "our".

The general pilcture of the conduct of the
partners. If bulldings a girft from Koshavji,
then they wore a gift from the beginning - rents
should have been credited all the time to the
brothers. Not pursuing application for appoint-
ment of receiver unless Court decides to order sale
of properties.

Joint owners can claim partition - but 1f
partition not possible alternative 1ls sale. 20

No. 31.
ADDRESS BY PATEIL FOR SECOND PLAINTIFE

Patel: I adopt Master's arguments on partnership.

* Mohanlal and Shilvjl were dormant partners - money

raised on property was not credited to property
account but went into general revenue of business
which is evidence of partnership. No P & I account
before 1939. Interest on loans -~ not charged to
property account.

The agreement of retiremont - cancellat.ion 30
thereof - undue influonce, mistake to rights at
law - Keshavjli being in control of accounts of
partnership. Keshavjl admitted he was 1in loco
parentis - at that timo Shivjli had no knowledge of
positlion of business.

Shivjl not sure of his right at law at time
of agresment; he was wrongly advised.

Strigo v. Strige 50 ER 1049 E & R Digost V.
24 pago 959 Caso 122 - Caso 123.
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3pecific performance of agreement.'The agree-
ment 1is merely authority to Keshavji to manage
property for 53 years - not an agreement to transfer
any property - there l1s nothing which Vandravan can
specifically enforce. No consideration mentioned

on passing. 35 B & B Digest page 96 Case 350.
Limitation - I have abandoned this.
C.A.V.
K (Sgd.) E.A,J. Edmonds,
Ag. Judgs.
17/9/54.

No. 32.
JUDGMENT OF TRIAL, ACTING JUDGE, E.A.J. EDMONDS.

5/10/54. JUDGMENT

EDMONDS, Ag. J. - The first Plaintiff flled an ac-
tion against his brotherg, the second plaintiff

(originally cited as the gecond Defendant) and the

first Defendant alleging that the business carried
on in the name of the first Defondant at Dar es
Salaam had been carried on In partnership by ‘the
three brothers from 1920, under the control and
management of the first Defendant, until lst Janu-
ary 19248 when the second Plaintiff retired from the
partnership after being pald out hils gshare of the
partnership business by the Tirst Defendant. It
was also alleged in the plaint that certaln immov-
able property listed in the schedule attached to
the plaint had been acquired out of the proflits of
the buslness and was held in ogual shares by the
brothers, that the first Defendant had managed and
collected the rents and profits of the properties,
and that he had failed to render accounts 1In re-
spaect thereof or to make any payment thorefrom to
the first Plalntiff in respect of his share. The
first Plaintiff claimed against the flrst Derfendant:

(1) A declaration that the paprtnership stood
dissolved on or about 1lth March 1930 or
that 1t be dissolved - by decres of the
Court.

(2) An account of the partnership business.

In the
High Court of
Tanganyika at
Dar ea Salaan,.

No.51.

Address by
Patel for 2nd
Plaintlfrf,

17th Septomber,
1954 -
continued.

No.32,

Judgment of
Trial Judge
Acting Judge
R.A.J . Edmonds.

5th October,
1954,
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(3) That the first defendant bs

directed to pay

to the first Plalntiff the amount found dus
arfter the accounts had been taken.

He further claimed against both Defendants jointly

and soverally an account of the

properties

desg-

cribed in the Schedule to his plaint, the appoint-

ment of a receiver and

the sale of the properties

and distribution of the proceeds amongst the three

brothers.

In his written statement of defence the

flrst Defendant denied the existence of the part-

nership, claimed that certain of

the properties

listed in the Schedule were the exclusive property

of himself, asserted that the

balance of

the

properties were held by the parties and one Vand-
ravan Maganlal, as tenants-in-ccmmon and that the
first Defendant as manager thereof had accounted

to the filrst Plaintiff for all rents

accruing

therefrom, and prayed that the suilt be dismissed

with costs.
Defendant)

admitting the main allsgatlions in the

The second Plaintiff (then the second
filed a written s tatenent of

defence

plaint but

denying that, save for the sum of Shs.30,501/- he
had been paild his share of the partnership or that
the partnership accounts had been adjusted. He
then went on to allege that he was, as a result of

misrepresentation, fraud and undus influence,

in-

duced to enter into a written agreement to retire
from the partnershlp business and to accept as his

share thereof the aforementioned sum,

and he

claimed that as a result of the misrepresentation,
fraud and undue Influence he was ontitled to avoid

the agreement.

He prayed for an order declariny

the agreement vold and generally in other respects
repoated the prayer of the first Plaintiff. Subse-
quently as a result of applications to this Court
(the ruling as to one of which was the subject of

an appeal to the Court of Appeal

for Ragtern Af-

rica) 1t was ordered that the second Defendant be
transferred to the category of a second Plalntirf?

and that vandravan Maganlal be added as
The fTirst Derendant then filed a fur-

ther written statement of defence to meet the alle-

Defendant.

8 sgsecond

gations contained in the plaint (originally filed

as a wrltten statement of defence)
Plaintirff.

of the sscond

He repeated his defence to the plaint

of the first Plaintiff and added that any interaest

which the second Plaintiff had in

the business,

whether as partner or otherwlse (which was denied)
was extingulshed by an agreemont dated 15th January
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1948. The first Defendant denied that the second
Plaintlff was induced by any misrepresentation,
fraud or undue influence to entor into the agroe-
mont, and further deniod that he was entltled to
avold tho agreement. Tho .second Defendant filed
a written statemont of Jofence supporting the first
Defendant's claim to cxclusive ownorship of certain
proporties monticiacd by tho latter in his written
statoment of dofence, and claiming by wvirtue of
anothor agrocmont dated 15th January 1948 an undi-
vided 14%% share in tho remaining properties. Ho
prayed for an order for speciflic performence of the
agreement by the transfer to himself of his undivi-
ded share, To thils claim the first Plaintiif re-
plied denying that the gecond Defendant had any
share in those propertics on the grounds that he
was not a party to tho agreoement or, alternatively,
the agreement was void for want of consideration.

‘The following preliminary issues were framed:-

(1) Is or was the first Plaintiff a partner of
the first Defendant in the buslness car-
ried on in the name or style of Keshavjl
Romji®

(2) Is the second Defendant entitled to any
share in the propertlies mentloned in the
wrlitten statement of defenco of the first
Defondant?

(3) Is tho second Plain%iff entitled to avoid
the agreement of 15th January 1948%

At the close of the evidence and during Mr.0'Dono-
van's address to the Court 'the following 3lssues
wore added: -
(4) Is the claim for specific performance
barred by limitation?
(3) Is the appointment of a roecelver of the
properties justified?

(6) In what properties have the first and
secaond Plaintiffs an interost?

As regards the first issue, the question af-
fectvs the second Plaintiff as much as the first
Plaintirf,. The second Plaintifi maintains equally
with the first Plaintiff that the business 1in the
Tirst Defendant's namo was in reality a partnor-
ship of tho three brothers, and he seoks to avoid
tho agreomont betweon him and the first Dofondant
of 1qt Jdnuary 1948 whoreby ho purportod(uo accopt

In the
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Tanganyika at
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a gift of a 283% sharo in tho businoss of Koshavji
Ramjl. Thoro 1s an admlssion in that agroemont
by tho socond Plaintiff that the businoss was that
of tho rirst Defendant, but ho socks now to upset
the whole agreement and claims that he was in
partnership with the first Defendant and {irst
Plaintiff from 1920 when the business was started.
I propose therefore to frame a further issue. The
present first issue will be numbered I (&) and the
new issue I (b):-

I (b) was the Second Plaintlff prior to 13th
January 1948 a partner of the first De-
fendant in the busiliness carried on in
the name or style of Keshavji Ramji?

The evidence in this case has been voluminous
and a great many papers, documents and books have
been exhibited, but I do not find it nocessary to
rofer to the exhibits or tho evidence In any groat
detail. I have exporioncod no difficulty or doubt
in dociding that the two Plaintiffs (apart from
the agroomont of 15th January 1948 affecting tho
second Plaintiff) wore nover in partnership with
the first Dofendant. It is trvo that the Plain-
tiffs have pointod to certain cxhibits and factors
in the conduct of tho partics which by themsoelves
may support thelr case, but thoro cannot in my view
bo any doubt as to tho truoc position whon tho ovi-
denco 1is vieowod as a wholo. There boing no written
agreement of partnership, it 1s necessary to con-
sider the question by reference to the conduct of
the brothers, as to the mode ln which they have
dealt with one another, and the mode in which each
has, with knowledge of tho others, dealt with other
people. I will take the latter first. The Plain-
tiffs have placed great rellance on the letter
addressed to the Exchange Bank of India and Africa
Limited (Exhibit P.II). That letter reads as
follows :-

"Letter of Deposit of title Deed as Security

"for accruing overdraft not exceeding thc sum

Yof Shs.1,000,000/-

"To Messrs. The Exchango Bank of 1India &

Africa Ltd., Dar es Salaam.
"Dear Sirs,
We, Koshavjl Ramji, Mohanlal Ramji and

"Shivji Ramji, earrying on business as Keshavji
"Ramji, do heroby daoposit title No. 366 with
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you by way of security for any liabilities
"not exceeding the sum of One hundrsd thousand
"Shillings (Shs.100,000/-) for which we may
"how or hereafter be indeblued to you.

Yours faithfully,"

and 1t was slgned by the first Defendant and the
sacond Flaintiff in their indlvidual capacltlies and
by flrst Defendant on behalf of the first Plaintiff
who was then in Indla. It is the admission by the
first Defendant in that letter upon which the
Plaintiffs place such great store. But admissions
are not necessarily conclusive and it is open to

the party making the admlsslion to contradlct it by
oevidence, And this 1s what in fact the first De-
fendant has sought to do and, in my view, conclu-

sively succeeded 1ln doing. In all other letters

and documonts, in letters to the Bank, to the

Government Authorities, to the Courts and to the
lawyers of the business, .and in documents such as
trading licences and income tax returns, there 1s
only the one repregentation and that 1s that the

‘business is. that of the first Defendant. To other

persons, to third parties and to the public at
large, ovoer a period of more than thirty years,
the carpentry buginess of Keshavji Ramjl was the
business of one man, If, as Mr. O'Donovan argues,
this name was a cloak Por the partnership, what
could be the object? Why the secrecy? Does 1t
not rather suggest that the true position was that
the first Defendant was the sole proprietor of the
business? But to rovert to the letter to the Ex-
change Bank, what was its purpose? The purpose
was to raige a loan on the security of property
owned by the three brothers in equal undivided
shares. The latter was drafted by the Bank and
it was signed in the form drafted. The brothers
were in partnership in the property and it was the
property which was Dbeing given as security for a
loan to the business. To have been careless or
indifferent to meticulous detall cannot be held to
result in binding the first Defendant to an ad-
mlssion of a state of affairs if they 4id not in
fact exlst. It is argued for the Plaintiffs that,
while it is true that all public documents and
papers are in the name of the first Defendant, it

was a matter of convenience that it should be so

ag the business from the beginning was conducted
under his namc, and it is argued that thore aro
many factors evidencing that in fact the partnershilp
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exlsted. At the beginning all income of the
brothers from whatever source was pald into the
business in order to give it a working capital.
Mohanlal (first Plaintliff) and Shivji (second
Plaintiff) went out to work and paid thelr sarn-
Ings into the business. But in the early Jays
they lived with first Defendant and he fed and
maintained them, and they were allowed to draw
on the business for any other expenses. The
business books of 1930 show that ocach partner was
crodited each month with a salary.No books are avail-~
able for years before 1930, and thore is no ovidence
to support the submission by Plaintiffs that it
would be reasonable to suppose that those books
also showed that each brother drew a salary. The
1930 ledger is the only book which shows that the
first Defendant raceilved a salary. This book was
produced in evidence by the first Plaintiff, the
only book of the meny in the buslness which appar-
ently he was able to find to support his thoory
that the three brothers were in partnership. The
system in 1930 of crediting the first Defendant
with a monthly salary was stopped on hls orders in
subsequent years, and no objection was +&aken by
glther of the other brothers. A1l subseguent
books show that the two Plaintiils were credited
with salaries monthly but that the first Defendant
was not, he drawing sums from the business as and
when he pleased. Why was this never challenged
by Mohanlal and Shivji? Each had in turn been
manager of the business, the former for some slx years
whlle the filrst Defendant went to India. Both had
accoss to the books yet both say that they never
examined tho books; but they could give no satis-
Tactory explanation, if the statoment was true, as
to why they did not examine them, It was always
the first Defendant and never the Plalntiffs who
gave instructions and orders as to how the business
was to be run and the accounts to be kept. I do
not belleve that Mohanlal and Shivjl were not aware
of the position and of the manner in which the ac-
counts were being kept, and as they never took any
action to oppose the system 1t must be taken that
they acquiesced in it. Significant, too, 1s the
account in the business books entitled "Keshavji
Ramji and Brothers - Bullding Account". That is
In relation to the propertlos held jointly by the
brothers, and it shows a regular credit of profits
from rent to each brother. ‘'No such similar Jis-
tribution of business profits is shown and none
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was ever asked for by the Plaintirffs. In answer
tq o questlon by the Court, Shivjl said :-

"I ¢lalm a third share in the business and its
profits, I have never been paid any profits
- never asked for any. I did not know what

profits were made, Not my business to know."

That is an answer which cannot be treated serious-
ly. The question thon must be asked, what is the
signiiicancs of the fact that the books show that
the three brothors have an equal interest i1in the
bullding profits but that tho two Plaintiffs havo
nons in the business profits? The story of the
Plaintiffs 1s a llttle too far-fetched for credi-
bility.

Learned Counsel for the Plaintiffs referred
to the lettors passing between the first Defendant
and Mohanlal when the lattor was in India, and to
the fact that in somo of Keshavji's 1mﬁ3rs he used

the exprosslona in relation to the business of "wo!

and "our busineas" I can find no significance
in theso oxpreqsions. It is not unreasonablo to
find that the ownor of a business in writing to an
employee who has boon with him for many years and
who has boon hls manager should rofer to the busi-
noss as "our business", But what 1s significant
in thoso lottors is thoir szoncral tenor indicating
that it was Keshavji who was the masterful figure.

- Ho refers to "his" decisions, "his" thoughts and

plans, and what "he" 1ntends to do. And this is
the tenor of all the evidence. It was the first
Defendant -who gave the orders and the directions.

In 1937 Keshavji dismissed both Mohanlal and Shivijl
from employment, though he later took them back;

in 1938 he again dismissod Shivji but later, again
rolenting, took him back. The tenor of all the
ovidones shows Keshavjl to be the dominant person-
ality, conducting and running the business as he
saw Tit, whoso word was law. Again, 1t 1ls argued

on beshalf of the Defendants that when Mohanlal went

to-India he went there to start a business in part.

nership with the first Defendant and the gecond

Plaintiff, that the machinery for the business iIn
Indla came from the business in Rast Africa, and
i1t was argued that this indlcates that there was
aqually a partnership in the business here. P
that had been the only evidence before- the Court
1t might have been reasonable to regard it-as ovi-
dence of a partnership in tbe business in TEHast
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Africa, but that evidence pales into significance
in the light of all the other evidence, and the
oevidence, as viewed as a whole. I% Was suggested
that in a lotter written by Kﬁshavgi to Mohanla]
(P.7) he wrote referring to "the partnership", but
the official translation of that letter makes no
roference to that word.

It was pointed out by Mr. Patel that the money
raised on the security of thoe properties was not
crodited to the property account in the books but
went into the general revenue, and that this Indi-
cates that the brothers had an equal interest in
the business and that the business and the proper-
ties werse their joint property. Yot Keshavjli in
his letter to Mohanlal (P.8) statod that tho prop-
erties had no connection with %tho buslness, and
this was not disputed in writing by Mohanlal.

The evidence establishes that Keshavji paid
income tax on the whole profits of the businoss.
Had the profits been divided among tho three
brothers, and had each paid income tax thereon,
the total amount of tax pald would have been less
than that pald by Koghavji. What possible explan-
ation can there be other than fthat it was his busi-
ness. In his letter D.1l1l to the Income tax
Authorities, Shivji gilves the first Defendant as
his amployer, and descrioes himself as his manager,
and, in setting out the source of his income, In-
cludes rents. from a one-third share in one of the
properties but does not include any Income from
the proflts of the business, If indeed Keshavjil
was only a partner and in no stronger position than
either of hils brothers,why did neither take any steps
to challenge his actions? Why did they not seok
to register the partnership? If it was a partner-
ship there was certalnly no advantage that I can
gee in cloaking it in obscurity, but no action was
taken for nearly thirty years to challenge the
Tirst Defendant's positlon. No proPits were over
claimed and no third party ever knew of thé exis-
tence of the alleged partnership. As Mr.0'Donovan
so pertinently remarked, had tho business fallen
on hard times and had Keshavjl sought to make his
two brothers share his liabilities, how hopeless
would have been his task in the light of the busi-
ness books and other evidence to establish .that
they were partners and liable equally with him.
While the effect of the ovidence when rogarded as
a whole, 1s to contradlct the admission by the
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first Defendant in the letter to the Exchange Bank,
its effect, as regards second Plaintiff's admission
in the agreement of 13th January 1948, is 'to sup-
port and confirm that admission, The answer to
Isgue No.I{a) is in the nesative. To i1ssue No.
I(b) it is "Wo, not until I5th January 1948",

I shall nex! deal with Issues Nos.2 and 4, in
reverse ocrder, Oon the question of whether the
Defendant’s claim that the agreement of 13th Janu-
ary 1948 respocting the properties therein mentioned
be specifically porformed is barred by limitation,
Article 113 is the governing article of the law of
Limitation, The period prescribed by that Article
is three years from the date fixed for the perform-
ance or, if no such date is fixed, when the Plain-
tiff has notice ihat porformance 1s refusecd. Tho
only evidonce of a repudiating notice 1s the filing
of tho sult by the first Plaintiff on 4th Septomber
1850. Thoe second Defendant made his counterclaim
in hls written statement of defence on 6th Novem-
ber 1931. The onus 1s upon the Plaintiffs ¢to
prove that the claim is time-barred, but they have
adduced no evidence in proof thereof. Indeed, Mr.
Patoel, for the second Plaintlff, in his address
stated that he abandoned the claim. The answer
to the fourth issuoe is therefore in the negative.

The questlion whethoer the second Defendant is
entitlaed to any share in the prouperties mentioned
in paragraph 3 of the written statomont of Jdofence
of the first Defondant must be consideroed in two
parts, namely, as it affocts tho first Plaintifrl
and as 1t affects the second Plaintiff. Mr.0'Dono-
van argues that i% was wlthin the ostensible auth-
ority of the first Defendant to exacute this
agroomont .on behalf of the first Plaintiff, Tho
power of attorney under which the first Defendant
sought to act (Exhibit D.12) 1s in a form so as to
give the first Defendant the management and contrd
of first Plaintiffts property for his benefit under
Clause 4 of which the power is given to sell,
morteage, lease or otherwise dispose of or deal
with immovable prrperty belonging to Mohanlal, I
do not think it can be held that this power of
attorney included the power to dispose of the
Tirst Plaintiff's property by way of gift, & deal-
Ing against the interests of the first Plaintiff,
without the express knowlodge and permission of tho
lattor. Mr. O'Donovan argues that if tho act
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smounted to a breach of trust Mohanlal's remody 1is
against the flrst Defendant by way of damages and
compensation, but that Vandravan, a third party,
cannot be made to suffer. I do not think it can
be held that the first Defondant was acting within
the apparent scope of hils authority or that the

second Defendant could be mislod into believing
that Keshavil had the powor to executo such an
agreement on behalf of lohanlal. It 1s my view

that the flrst Plaintiff is not bound by the act
of the filrst Defendant, So far, therefore, as the
first Plaintiff's one-third share 1ln these proper-
ties is concerned, the agreement is not enforce-
able agalinst him, As far as the second Plaintiff
is concerned, it is argued that the agreement is
vold for want of conslderatlon. It 1s clear from
the evidence that the inducemeni to Shivji ¢to
agree to give Vandravan a 1477 share in the propor-
tles was the gift to him; Shivjli, by Koshav]i of a
2834 share in the carpentry business. He was not
entitled by any legal right to that share, but I
am satlsfied that Keshavjl in his anxiety to do the
right thing by Vandravan, the son of hils deceased

brother, was prepared to allow both Shivjli and Mo- .

hanlal a share in the business 1f they in turn
agree to a share for Vandravan. The consideration
given by Vandravan for the share of the properties
was the assumption by him of Shivjit's liability, if
any, in respect of the loan granted by the Exchange
Bank. I teke the view that there was good con-
sideration and the agreoment is enforceable. The
answor to the second issue 1s that Vvandravan, sec-
ond Defendant, 1s entitled to an wundivided 1444
share 1In two-thirds of the property.

As regards the third i1ssue, whether the agreoe-
ment of 15th January 1948 by which the first De-
fendant gave a 28%% share in his business to the
gsecond Plaintlff may be avolded by the latter on
the grounds that he was induced to enter into it
by misrepresentation, fraud and undue influcnce, I
think I can dlsmiss thils in a few words by
that in view of my finding in respect of IssueI(b)
the question cannot arise. I have held that
Shivjl was not a partner in the first Defendant's
busiaess and was not entlitled to any share in 1%.
His ploa, therefore, that he entered into tho
agreement because 1t was mlsrepresontod to him
that he would not be able to ostablish that hc was
a partnor has no substance. Thoe agroomont was

saylng -
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wholly in his favour. The answer to the third

issue is in the nsgativo.

the Plaintiffs have failed
to egtablish the parvnershlp Had they been suc-
cogssful it must have followed that they had an
oqual interest in all properties with Keshavji,
Boeing unsuccegsfui, they have not adduced any evi-
dence to prove a legal share in the propertiles
montioned in the second paragraph of the written
statement of defence of the first Defendant, and
have thus falled {o discharge the onus upon them
of proving any interest or share therein. The
answor to Issue No.6 I1s that Plaintiffs have a
logal interest and share 1n the propsrties mentionod
in the third paragraph of the first Defendant's
written statement of defence and as sot out more
particularly in the agreement of 153th January 1948.

As to Issue No.6,

As to the fifth isiue, Mr.Master intlmated
that he did not pursue the prayer for the appoint-
ment of a receiver unless the Court declded to or-
der the sale of the properties., I am not persuaded

that the sale of the properties will be in the best

interests or the partles, and do not propose to

make any such order.

There 1s left one final matter to dispose of.
Mr, Patel argued that therse is no act in tho
propoerty agreement of 153th January 1948 in respect
of which specific poerformance can be orderod; that
there 1s no agreement to transfer the
and that the agreoemont amounts to no more than an
authority to Keshavjl to manage the property for a
period of five yoars. Paragraph 3 of the agree-
ment states as follows :-

"The above-mentioned properties are in tho
names of Keshavjl Ramjil, Mohanlal Ramji and Shivji
Ramgi and we all hereby agree to include the name
of Vandrqvan Maganlal in saild property"
and towards the end of paragraph 4 1t 13 sot out
that:-

"on this contract deed we have set our hands
and we undertake to get a proper document drawn by
an advocate on the above subjoet. Until the propeor
documont by a lawyer is drawn up wo agree to what
is written in thils document and undortake to act

propertlos;
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in accordance with this agreement. 411 the costs
of the proper document that may be drawn up by an
advocate shall be borne in proportion to the per-
centage of our interest".

This clear intention of the parties and the
only meaning that can be given to the second extract
quoted is that effect should be given to their
agreement to give a share of the properties to
Vandravan. The only way that can be done is %o
transfer to him the share to which he is entitled. 10
The intontilon was that the "proper document" should
be a doed of transfer.

In the result, therefore, I find as follows:-

(1) Prior to the 15th of Jonuwary 1948 the
first Defendant was sole proprietor of the
carpentry business, and the two Plaintiffs
had no partnership rights 1in the business.

(2) Since 15th January 1948 second Plaintirf
has held a 28%% share in the business of
the first Defendant. 20

(3) The four parties hold the following shares
in the property described in the agree-
me?t of 15th Janvary 1948 as from that
date: -

Mohanlal Ramji . 33.33%
Keshavji Ramjl coe 26.575%
Shivji Remjl oo 26. 0707
Vandravan Maganlal 13.52%
(4) The first Doefondant 1is the sole owner and
proprietor of all other properties men- 30
tioned in the sult.

IT IS ACCORDINGLY ORDERED that the Plaintiff's
sults be dlsmlisged with costs and that Keshavjl
Ramjl and Shiv}l Ramji do specifically perform the
agreement of 15th January 1948 by trangferring to
the second Defendant 143% of their undivided two-
thirds share in the property set nut In the agree-
ment of 15th January 1948,

Delivered in Court at Dar es Salaam this 35th
day uf October, 1954. 40

Sgd. BE.A.J. Edmonds,
Aeting Judge.
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No. 33. In the
High Court of
DECREE OF HER MATESTY'S HIGH COURT OF TANGANYIKA Tanganylka at
Dar es 3alaam.,

IN HER MAJESTY.'S COURT OF TANGANYIKA

CIVIL CLSE N0.43 of 1954

Mo. 33.

Dacroo of Her

Mohanlal Ramji 1st Plaintiff Mojosty's
Shivji Ramji 2nd Plaintiff Ii%h Court of
versus Tanganyika.,
Keshavjl Ramji 1st Defendant ,
Vandravan Maganlal 2nd Defendant §§§4oct°ber’

DECRER

The first Plaintirff claims against the first De-
fendant :-

1. A declaration that the partnership stood dis-
solved on or about 1llth March, 1950;

2. Alternatively, that the partnership be dissolved
by decree of the Court;

3. An account be taken of the partnershlp buslness,
including value of goodwill;

4, That the first Defendant be directed to pay to
the first Plaintiff such amount as may be found
due and payable, after accounts are taken of
the partnership businoss;

5. Costs of the sult.

6. Such further and other relief as to thls Honour-
able Court may seem just.

The first Plaintiff further claims against both
Defendants jolintly and severally :-

1. An account of the properties described in the
Schedule to the plaint;
2. Appointment of a recelver;

3. Salo of the sald proporties and distribution of
the procceds amongst the Plaintiff and the De-
fendants.

4, Paymont of Plainti f's share after accounts are
taken.

The second Plaintiff claims adalnst the Dofondants
jointly and severally :-
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1. A declaration that the agreement dated lst Janu-
- apy, 1948 and all that happened 1n pursuance
thereof 1s not binding on the Defendants;

2. Amount of hls share in the sald partnership be
ascortained insclusive of the goodwill thoreof
when accounts are taken in terms of prayer 3 of
the firgt Plaintiff and payment to the second
Plaintiff of any excess to which he may be en-
titled beyond the sum of Shs.50,301/-.

3. An account of the propertles described in the
Schedule to the plaint;

4, An appointment of a recelver;

5. 8ale of the said property and dlstribution of
the proceeds thereof in terms of the accounts
thereof amongst the Plaintiffs and the Defend-
ants and payment of his, the second Plaintiff's
share therein.

6. Costs.

7. Any other or alternative relilef deem fit.

The second Defendant counterclaims:-

1. To have the sald agresment specifically per-
formed;

Costs of the counterclaim.

Such further or alternative relief as to this
Honourable Court may seom fit.

o

This case coming on thls day for hearing and
final disposal before the Honourable Mr. Acting
Justice Edmonds in the presence of K.A.Master, Hsq.
and P.R. Dastur Esq., Advocates for the Tirst
Plaintlff and N.S. Patel, Esg., and H.K.Patel, #&sq.
Advocates for second Plaintiff and B. O'Donovan,
Esg., Fraser Murray, Esq., and C.J. Davda, Esq.,
Advocates for both the Defendants.

THIS COURT DOTH pass judgment and Doth Order
and decree that :-

1. The Plaintiffs! suits be and are hereby dis-
missed; ' ‘

2. Keshavjl Ramjl the first Defendant and Shivji
Ramji the socond Plaintiff 4o specifically perform
the agreement of the 13th January 1948 by trans-
ferring to the second Defendant Vandravan Maganlel
144% of theilr undivided two-thirds share 4n the

10

20

30

40



10

20

95.

property set out in the agreement of the 15th Janu-
ary, 1948.

3. The Plaintifrfs! do pay to the Defendants the
sum of Shs. 11,086/- being the taxed costs of this
sult including the costs of this decree.

Given under my hand and the seal of the Court
this 5th day of October, 1954.
Sgd, H.R.F. Butterfield,
Registrar.
Issued and signed: 25/5/35.

No. 34.

MEMORANDUM OF APPEAL

IN HER MAJESTY'S COURT OF APPEAL FOR
EASTERN AFRICA AT DAR ES SALAANM

CIVIL APPELL NO.37 of 1955.

RESHAVII RAMII 1st Appellant

VANDRAVAN MAGANALAL 2nd Appellant
- and -

MOHANTAL RAIJI 1st Respondent

SHIVJI RAMII 2nd Respondent

(Appeal from a judgment and decree of Her Majesty's

High Court of Tanganylka at Dar es Salaam (Mr. Ac-

ting Justice Edmonds) dated the 5th day of October

1954 in Civil Cage No.43 of 1950

Between - MOHANLAL RAMII 1st Plaintiff
SHIVJT RAMII 2nd Plaintirf?

and
KESHAVITI RAMII 1st Defendant

VANDRAVAN MAGLNLAL 2nd Defendant
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MEMORANDUM OF APPEAL

KESHAVJI RAMII and VANDRAVAN MAGANLAL  the

. Appellants above-named appsal to Her Majesty's

Court of Appeal for Rastern Africa against part of
the decision above-mentioned on  the following
grounds, namely :-

1. The learned Judge erred in law in holding that
the second respondent Shivjl Ramjl above-named, was
entitled to a 283% or any share in the business of
the first Appellant Keshavjli Ramji, above-named,
from the 153th January 1948 or at all. Tho learned
Judge, having held that no partnership existed
prior to the said date, erred in law in failing to
hold that the second Respondent was not a partner
in the said business at any time, that the second
Respondent's only claim to a ghare in the business
arose from the document annexure 'B' to the plaint,
(being one of -the two documents dated 15th January
1948) and that the second Rospondent had been pald
and had accepted tho sum of 3hs.30,501/~ 1n settlo-
ment of such claim.

2. The learnsd Judge errsed In law in holding that
the agreement, Exhibit D.14, (being the sacond of
the said two Jocuments dated 15th January 1948) wes
not enforceable agalinst the first Respondent Mohan-
lal Ramji, and in holding that the sald agreement
purported to or did dispose of the property of the
first Respondent by way of gift. The loarned Judge
should have held that the act of tho first Appell-
ant Keshavjl Ramjl in executing the saild agreement
on behalf of the first Respondent Mohanlal Ramjil
was within the powers conferred upon the first
Appellant by the Power of Attorney Exhibit D.12,
or alternatively that it was wilthin the ostensible
authority -of the first Appellant.

Dated thls 30th day of May, 1935.

Sgd. Fraser Murray,
Advocates for the Appellants.

To the Honourable the Judges of Her Majeaty's Court
of Appeal for Rastern Africa.

And to: Mohanlal Ramji,
¢/o K.A. Master, Rsq.,
Dar og Salaam,
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And to: Shivji Ramji, In the Court
c/o N.3. Patel, Esq., of Appeal for
Dar eg Salaamn, Bastern Africa
2t Dar es

The addresy for service of the Appellants is :-

¢/o Fraser lurray, ———
ank House, No.34.

Dar os Salaam. Memorandum of
Filed the 30th day of ilay, 1955 at Dar es Salaam. Appeal.

Salaam,

Sgd. H.R.F. Bubtterfield, 30th %iy 1255
Doputy Registrar for the Court of Appeal. ~ °Ontinudd.

NO' 55. NOISsO

NOTICE OF CROSS APPEAL Notice of
' Cross-Appeal.

IN HER MAJESTY'S COURT OF APPEAL FOR
EASTRRN AFRICA 7th June 1955.
AT DAR ES SALAAM

CIVIL APPEAT NO0.37 of 1955

Between:
KESHLVIT RALGT 1lst Appellant
VANDRAVAN MAGANLAL 2nd Appellant
- and -~
MOEANTAL RAMII 1st Respondent
SHIVJITI RAMIT 2nd Respondant

NOTICE OF CROSS APPEAL

TAKE NOTICE that on the hearing of this Appeal
MOHANTAL RAMII, the first Respondent above-named,
will contend that the decision above-mentioned
ought to be varioed to the extent and in the manner
and on the grounds hereinafter sét out, namely :-

1. The Learned Trial Judge erred in holding in
face of overwhelming evidence on the record of theo
oxistonce of partnorship that tho two Plaintiffs
(apart from the agreement of 153th January, 1948,
affocting tho second Plaintiff) were  novor in
partnorship with tho first Defondant.
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2, The Learnad Trial Judge erred in law in fall-
ing to take into account the Hindu concept of part-
nership between brothers,

3. In arriving at his decision on the 1issue of
the exlstence of a partnorship the Learned Judge
failed to take into consideration the unchallenged
and admitted fact that the rents of the inmovable
propertles held by the Plaintifts and the first
Defandant and the loans taken on their security

. wore utillsed in the furnilture business run in the 10

namo of Keshavji Ramjl.

4, The ILearned Trial Judge misdirected himself

in his constructi on of agreement dated 15th Janu-
ary, 1948, (Exhibit 'A' and English translation,

Bxhibit 'B' and 'Bl') and in holoing HE

(a) That by the said document the gecond
P]alntifv puroorted to accept a gift of a
284% share in the business of Keshavji
Ramji.

(b) That there 1s an admlission by the socond 20
Plaintlff that the busincss was thait ol
the first Deforidant.

J The Learned Judge faliled to appreciate the
true meaning and effect of tho several letters ox-
changed between tho first Plaintlff and the first
Defondant.

6. The Learned Trial Judge orred.in holding that

the rirst Defendant in hils view conclusively suc-
coedad by ovidence in contradiciing his admlssion
contained in Exhibit P.11. 30

7. On the evidence the.Learned.Trial Judgoe should

have held that parvtnership existed right from the

beginning between the two Plaintiffs and the first

Defendant in the business carried on In tho name

and style of "Keshavji Rumji", and should have

granted the reliefs asked For’ by tho first Plain-
iff.

8. The Learncd Trial Judge failed to cxorcilse
judicial discretion in omitcing to allow costs of
tho counterclaim to the successful first Respondont. 40

WHEREFORE this Rospondont prays :-
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(2) That the Judsment and Decree in so far as
it dismisseas the Respondents! claim be
get aside and Judgment in terms of ~first
Respondent's prayers to the Plaint be
given,

(b) That cousts of this appeal and of the
claim ax well as those of the dismissed
counterclaim before the High Court be
awarded to thls Respondent.

DATZED this 7th day of June, 1955.

K.A .Mastor
Advocato Signed P.R.Dastur

K.A ., Master and P.R.Dastur
Advocates for the first
Reapondont.

To the Honourabls the Judges of Her Majesty's Court
of Appoal for BEastern Africa

And to: Koshavji Ramji 1st Appellant
and
Vandravan Maganlal 2nd Appellant.

c/o Fraser Murray, Advocato, Dar os Salaam.

The addross for sorvice of the first Regpondont
above-namad is ¢/o K.i.Master and P.R.Dastur, Ad-
vocatos, Dar es Salaam.

FILED the 7th day of June, 19533, at Dar os Salaamn.

Deputy Roglstrar of the Court of Appeal.

In the Court
of Appoal for
KEagtorn Africa
at Dar os
Salaam.

No0.35.

Notice of
Cross-Appoal.

7th Junoe 1955
-~ continuod.



In the Court
of Appeal for
Eastern Africa
at Dar es
3alaam,

No.36,

Letter from
Registrar of
Hor Majesty's
Court of Appeal
for Eastorn
Africa,

30th April 195386,

100.

No. &6.

LETTZR FROM REGISTRAR OF HER MAJESTY 'S COURT OF
APPEAL FOR EASTZRN AFRICA

——

From the Reglstrar of the Court of Appeal for
Bastern Africa.
Civ.App.37/55 30th April, 1956,
The Deputy Reglstrar,
H.M.Court of Appeal for Hastern Africa,
c/o H.M. High Court,
P.0., Box 49,
Dar es Salaam,
TANGLNYIRA,

E.A.C,A.CIVIL APPEAL N0.37 of 1955.

Mr. Justice
above-men-~

I am directed by the Honourable
Bacon to write with reference to the
tlioned appeal.

I refer to my previous letter, reference Civ.
App. 37/55 dated 4th February, 1936 in response o
which you furnished a schedule of propornias in
dispute in this appeal, which schedule was agreed
by all parties.

A dotailed examination of the record, includ-
ing that schedule which now by consent forms part
thoroof, has brought to light two further quostions
rolating to the identirication of proportios, tho
answers to which cannot be ascoertalnod with abso-
lute cortainty from the matorial at prosont avail-
able owing to tho varloty and vaguonoas of tho
descriptions of some of tho propoertlos in various
parts of tho rocord.

It 1s accordlngly desired that you will bhe
good enough to obtain at the earliest possible mo-
ment the answers to the followilng two questions
ecreed and signed on one sheet of paper by or on
behalf of each of the four parties to the appeal:-

To which item (or part of an item), I1f any,
contained in the "Agreed schedule of all proportlos
forming part of the subject-matter in dispute' does
each of the followlng itoms set out in the second

10
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agreement in writing dated 15th Janvary, 1948 (Ex-
hibit D.14) at p.107 of the record correspond?

(n) 1Item 3. "Kisutu Street tomporary House
(Mtendeni Street) in which now the fol-
lowing tenants live: Veljl walji, Stan-
taben, Babu and Jagjiwan etc."

(b) TItem 4,
longing oncae to Suleman Lembl in
wo have kept £ (one-fourth) share
Harikeka',

"The plot on Upanga Road be-
which
with

It should be carefully noted (inter alia) that
the last two lines of p.l107 of the record consti-
tuto part of a clause in the abovoe-mentioned
agroomont itself whiech has a diroct boaring on the
two quostions asked above.

It is particularly roquestod that the porsons
concorned be asked to furnish the answers lmmodi-
atoly so that tho proparation of the appellate
judagmonts may bo concludod without furthor delay.
This can and will bc done as soon as tho answors
are forthcoming.

To save time I enclose four carbon copies of
this letisr to be supplied to the parties or theilr
advocates.

I also enclose one copy of the Schedule agreed

by thoe partles and the origlnal translation of Hx-
hibit D.14 in cage either of these 1s regulred.
Pleage roturn them whon you reply.

Sgd. F. Harland.

Registrar.

In the Court
of Appeal for
Rastern Africa
at Dar es
Salaam.

No.36.

Lettoer from
Registrar of
Hor Majesty's
Court of Appeal
for Eastern
Africa.

30th Aprll 1956
- continued.
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No. 37,
AGREED REPLY TO LETTER (NO.36 above)

IN HER MAJESTY'S GOURT OF APPTAL FOR
EASTERN AFRICA AT DAR 33 SALAAM

CIVIL APPEAL NO.37 of 1955
Betweon: ”

KESHAVITI RAMJII
VANDRAVAN MAGANLAL

1st Appellant
2nd Appellant

- and -

MOHANLAL RAMII

1st Respondent
SEIVJTI RAMII

2nd Respondent

Agreed reply to questions askoed in Registrar's
letter Civ. App. 3%/35 of 30th April, 1956 :-

(a) 1Item 3 in the 2nd agreement dated 15th Janu-
ary, 1948 (Ex. D.14) refera to Item 4 in tho
agreed schedule prepared by the partiocos in
response to the Reglstrar's 1letter of 4th
February, 1956.

(b) Item 4 in tho sald 2nd agreoment does not
appear in the agreed schedule, the agreomont
for the purchage of this property having been
rescinded; the proporty was not in fact ac-
quired by the parties named in tho agreoomont

Ex.D.14.
@ 0o 0 088 00000 c---o) Advocate fOI‘ 1St Appellal'lt.
Intd.F.M. )
)
S | Ldvocate for 2nd Appellant.
....TQQQ.E R.D . Advocato for 1lst Rospondent.

Sgd S Ramji 2nd Respondont.
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No, 39.

JUDGMENT OF HER MAJESTY'S COURT OF APPEAL FOR
EASTERN AFRICA AT DAR ES SATLAAM.

(See following pages)



In the Court of
Appeal for
Bastern Africa
at Dar es Salaam

No.39.

Judgment of Her
Ma jesty'!s Court
of Appeal for

Eastern Africa

at Dar es Salaam.

22nd June 1956.

108.

No.v9.

JUDGIIENT OF HEIR MAJESTY'S COURT OI' APPEAL FOR
EASTERN AFRICA AT DAR ES SALAAM.

IN HER MAJESTY'S COURT OF APPEAL FOR EASTERN AFRICA
AT DAR ES SALAAM

CIVIL APPEAL NO.37 OF 1955

BETWEEN

1. KESHAVJI RAMIT

2. VANDRAVAN MAGANLAL Appellants

AND

1. MOHANLAL RAMJI

2. SHIVJI RAMJI Respondents

(Appeal from a judgment and decrece of Her Majestyb
High Court of Tanganyikaat Dar es Salaam (Mr. Act-
ing Justice Edmunds) dated 5th October 1954 in

Civil Case No.43 of 1950
between

Mohanlal Ramji
Shivji Ramji Plaintiffs
and

Keshavji Ramji

Vandravan Maganlal Defendants)

JUDGMETNT

BACON J.A.

This 1s an appeal from a decree of the High
Court of Tanganyika in proceedings to determine the
rights of the parties in relatiocn to (a) an indus-
trial undertaking (hereinafter referred to as "the
business") concerned with the manufacture of furni-
ture, car-bodies and other products and carried
on under the name of "Keshavji Ramji" from about
1920 until March 1950 (when the business was taken

10

20

30



10

20

30

40

10%.

over by Koshavji Ramji Ltd., incorporated at that
time), and (b) certain interests in land and in
buildings erccted thereon (hereinafter collective=-
ly referred to as "the properties") which interests
were acquired from time to time in the name or
naues of ono or more of the parties.

The parties are members of a Hindu family.
The first appellant and the respondents are the sur-
vivors of four brothcrs; they will be referred to
rospectively as "Koshavji', "Mohanlal" and "Shivji"
and collectively as "the brothers". Koshavji is
the eldest, lohanlal the next and Shivji the young-
est. The scecond appellant (hereinafter called
"Vandravan") is their nephew, being tho son of the
decoasod brother Maganlal who dicd in about 1926.

The plcadings wore numerous, and the earlior
stages of the proceedings disclosed the need to
convert Shivji (originally the scecond defendant)
into the second plaintiff and to join Vandravan as
sccond dofendant. Thus from an obscure beginning
there cventually ocuorged the following issues with
whiclh we are called upon to deal on this appeal:=~

(1) Was Mohanlal a partnor in the business, and,
if so botween what dates and what was his
share?

(2) Was Shivji a partner in the business, and, if
so, between what dates and what was his share?

(3) Has Mohanlal an intercst in any of the proper-
ties and, if so, which of them and what is his
sharc?

(4) Has Shivji an interest in any of the proper-
tios ond, if so, in which of them and what is
his share?

(5) Has Vandravan an interest in any of the pro-
perties and, if so, in which of them and what
is his share?

(6) Should there be an order for specific perform-
anee of the agreement made between all the
parties dated the 15th Junuary 19487

(7) hould ws order the taking of any accounts,
It will be convenient, before further consid-

ering thess questions and the contentions of the
parties relating thereto, to set out the principal

In the Court of
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BEastern Africa

at Dar es Salaam

No.39.

Judgment of Her
Ma jesty'!s Court
of Appeal for

Eastern Africa

at Dar es Salaam.

22nd June 1956
continued.
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material fa cts which form the background to this
cagse as I find them proved, I commence with the
personal activities of the parties.

On attaining adolescence he brothers emi=-
grated from India one by one in the course of the
yoars 1902 to 1919.and, after various changes of
residence and occupation in East Africa, eventually
became associated with the business, with its
headqua rters in Dar cs Salaam, at some time in
or shortly after 1920. The business had been
started in about 120. It appears that during the
early period .of its existence Mohanlal was from
time to time engaged in part-time, and at least
for one short period in whole-term, work clsewhers,
and Shivji worked whole-time elscewhore for some
three years; but the evidence of &ll three brothers
is that the two younger ones handed over to Keshavji
thelr earnings or at any rate a substantial part
thereof. Mohanlal's evidence on this matter,
which I accept as oxpressing the true position,
Wwent a little further; he said that at that sarly
stage "business was not so good" and all the bro-
thers! spare income carned outside "was put into
the business." No doubt in those days the young-
er brothers rogarded Keshavji as filling the dual
role of head of the family (thelr father having
died in a bout 1908) and controller of the business
fina nces.

The brothers did not, however, always work

10

20

in harmony. According to Keshavji, he "dismissed" 30

both the others from the business in 1937 and
"dismissed™ Mohanlal again in 1939, but on each
occasiocn reinstated them at the 1instance of the
elders of his community. The reason for rc-
instatement 1s controversial, for in cross-examin-
ation Mohanlal said that these M"dismissals" were
illegal and merely due to Keshavji's anger, that
he {Mohanlal) had resisted with the help of an
advocate and that Keshavji had thercafter behaved
as though he had nevor written the offending

letter. Shivji was not questioned about this
matvter at all, but Keshavjl said in cross-examina-
tion "He may have objected that he was a partner,
not an cmployceo. It may be that my advocates
withdrew my order of dismissal on my instructions
as I wished to settle the matter. I don!'t remem-
ber the letter." I montion these incidents in
passing, but I do not think any weight should be
given to thom inasmuch as Mohanlal's explanation
of thoir origin is probably correct since Keshavjil

40
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- he bought a plot at Kathiawad, the

off the buslnoess was
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appoars promptly to have made peace with his broth-
ers on sach occasion and only to have raked up
these momentary quarrels of the rather distant
past in order to strengthen his case in this 1liti-
gation.

I o ve observed that the headquarters of the
business were in Dar es Salaam, and there it clear-
ly appears to have remainsed at all material times.
But it was by no means the only place in which the
brothers were active. From about 1931 till the
end of 1937 Keshavji was in India, during which time
family's home

town, and erectoed a bullding thereon. Throughout

that pekriod Mohanlal was left in charge of the Dar
es Salaam operations, and funds were from time to
time remittcd by him to Keshavji. The latter

tostilfied that the building was put up for the joint
family, that is to say the three

drawn from the business in Dar s Salaam. He
that ho was not engaged in any other work while in
Indlia on that occasion.

From the end of 1937 to 1940 the brothers were
again working together in the business 1in Dar os
Salaam. But in 1940 it was arranged that Mohanlal
should go to India to establish what was undoubtedly
designed as an extension of the business in that
country as a safeguard against the unknown prospects
resulting from the outbrcak of tho second world war.
So Mohanlal went off, and on so going he left Kes~
havji armed with his power of attorney, to the
lattor's use of which at two critical moments I
shall later refer. On reaching India Mohanlal set
up a tiubcer-cutting concoern which he supervised for
approximately eight years. In 1948 that Dbranch
closed down and Mohanlal return-
ed in HMarch of that year, bringing back with him
the machinery which he had taken with him from the
workshop in Dar es Salaam.

brothers and thelr
nephew, and that that was why the money therefor was
added

The machinery was there-
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after again used at the headquarters of the busgsiness.
Moreover, Mohanlal had been supplied with funds from
the business to the amount of some Shs.50,000/- while
in India.

Meanwhile Vandravan, born in 1918 and brought
up in India by his paternal grandmother, had also
settled in Tanganyika and had worked as a salaried
employee of the business since 1937. There is
no sugsgestion of his having been associated with it
in any other capacity, or of his having contributed
anything other than his labour towards the building
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up of its assets. Apparently he was still em-
ployed by the business in 1948. In the present
proceedings he figures only as a donee to whom an
interest in some of the properties to which I have
reoferred was granted by reason of higs blood relat-
ionship with the brothers. He was joined as a
party to the suit only when it transpired that he,
as well as his uncles at whose expense thie purport-
ed gift had been made, was an interested party.

Against all that background there came into
being on tiic 15th January 1948 two documents of
outstanding importancec. The first was an agres-
ment betwecn Keshavji and Shivji whereby in effect
it was agreed that as from the lst January 1948
therce should be written ofl and rcnounced any and
every claim by either party against the other in
relation to the business, and that Shivji should
receive from Keshavji a sum of moncy in considera-

tion for such renunciation by Shivji:,L such sum to
be calculeted on the footing of a 28z per centum
share as from the beginning bo that date. The

second agrecment, to which tue brothers and Vandra-
van werc parties, acknowlcecdged and confirmed that
each of thom had a specified share in the proper-
ties therein mentioned. Keshavji executed this
second agreement not only on his own behalf but
also on behalf of Mohanlal by virtue of the power
of attorncy of which I have madc mention.

agreements I
The original

As regards the first of those
must enter a protsst in passing.
document was in Gujerati and unfortunately there
is no agrced or independent translation. On the
contrary there are two translations - annexure "B"

to Keshavji's statement of defence, and annecxure
"BL" to Shivji's reply - each apparently colourcd
to sulit its producer's case. This 1s a very

undesirable state of affairs, calculated as it 1is
to add fresh difficulties to the task of reaching
a just and proper decision. Any document of such
importance ags this should be translated and certi-
fied either by an official of the court or by some
other expert agroeed upon by the parties. In the
prasent instancc all onc can do 1s to endeavour to
gather from the two versions what appears to be the
probable meaning on the original.

Alfter the execution of thcse agreements Mohan-
lal returned from India.
Shivji no longer claimed to be concoerned with the
business. That left him (Mohanlal) alone to
establish his position vis~a-vis Keshavji. They

He found, of course; that
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carricd on as before until thoe crisis came in 1949
when Keoshavji presented him with a partnership
agrecmnent for signature. The document prescribed
a date in 1948 as that of the commonccment of the
partnorship in the business. Mohanlal, asserting
that hisg interest had in truth dated from the foun-
dation of tne business, refused to sign. Keshavji
theroupon "deonicd him any rights as a partner", so
Mohanlal took logal advice and demanded an account
of the buusiness and its propertics. The account
was nevel supplied. Mohanlal and Keshavji were
thus at arm's length and the precsent procecedings
rosulted in due course, tho plaint bearing the date
4th Soptomber 1950. In the meantime, in March of
that yoear Keshavjl had turned the business into a
limited liability company, Keshavjli Ramji Ltd.

The other moin aspect of the story o thc question
of the properties - now ¢alls ror attention. Com-~
moencing in 1926, funds were invested from time to
time in real property in Dar es Salaam and finally
in an industrial site in Nairobi. Schedule "B"
annexed to the plaint was originally intended to
contain the list of all those properties which are
in dispute in these proccedings, but on examination
of the record in detail it appeared that the sched-
ule was © incomplete and inadequate in several res-
pects for the purpose of giving judgment on this
appoal. Accordingly all parties were invited to
agrce an accurate and comprehensive schedule of
the properties forming part of the subject-matter
in dispute, and this they havc dono. By consent
the agrood schedulc now forms part of the record.
It shews that the properties in question, in tho
chronological order in which they were acquired,
are as follows:=-

(A) Title No.366, Plot No.528, on Windsor
Street, Dar es Salaam.

Purchased in 1926.

Registered in the names of the brothers
shortly after the purchase.

Buildings erected on this site: (a) two two-
storeyed buildings completed in 1929; (b) a ground-
floor office - building completed in 1946; (c) a
temporary shed built in aporoximately 1951.

(B) Title No.6137, plots Nos.913/2 and 914/2,
on the McGowan Estate in the Upanga area, Dar es
Salaam.

Purchased in 1930.
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Registered in the name of Keshavji short-
ly after the purchase.

No buildings erected on this site.

Sold in 1950 - 1951: plot No. 913/2 to

K.C.J. Gohel; plot No.914/2 to Shanta Devi.

(C) Title No.6040, plots Nos.l392/2: Flur III

and 2066/2; Flur III, on Kisutu Street, Dar es
Salaams

Purchased in 1931.

Registered in the names of the brothers

shortly after the purchase.

Buildings erected on this site: a residen-
tial building known as "Jaihind"  consisting of
ground floor and two upper storeys built in 1946.

(D) Title No.6039, plot No.2078/2:
On Iisutu Strcet, Dar es Salaam.

Purchased in 1935.

Flur III,

Registered in the names of the Dbrothers
shortly after the purchase.
Building commenced on this site in 1947

but not yet completed.
(E) Plots Nos.1148/16, 114%/16 and 1150/16, on
Mtendeni Street, Dar es Salaam.

Acquired under temporary licence from the
Municipality in 1944.
Licence granted ipn tae name of Keshavji.

three
and

Buildings erected on this site:
temporary mud-walled houses commonced in 1945
completed in 1946.

(F) Plot No.588/206, on Pugu Road in the Gero-
zanl Industrial Area, Dar es Salaam.
Purchased in 1948.
Registered in the name of Keshavji.

No buildings erected on this site prior to
the sale thereof. »

Sold in 1950 to Keshavji Ramji Ltd.

Factory buildings erected on this site by
Keshavji Ramji Ltd. in 1954.

(G) Title No.I.R.7446, plot i{0.208/2875, in

the Industrial Area, Nairobi.
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Purchased in 1949.
Registered in the name of Keshavji.

Building erected on this site: a workshop
built in 1951, subsequently sold by Keshavji.

That concludes the history of the materisl
events leading up to these proceedings. I now
revert to the issues.

The answers given by the learned trial Judge
to the seven questions which I have mentioned as
arrsing on this appcal were as follows:-

(1) Mohanlal was never a partiner in the busi-
ness.

(2) shivji was not a partner in the business
until the 15th January 1948.

(3) Mohanlal has a 331/ per centum share in
items (A), (C) and (D) in the list of propertioes
set out abovec. It appears from the references in
the judgnent (see the record p.97, lines 21 to 26)
to paragraph 3 of Keshavji's statement of defence
(record, p.l0) and to the agroement of the 15th
January 1948 (record, p.107) that the learned Judge
intendcd to hold that Mohanlal also has a similar
sharc in a further item of property. But it is
impossible to reconcile those two references with
each other and with the subgsequently agreed sched-
ule of tho properties in dispute so as to identify
that further item.  According to schedule  "B"
(record, p.8), to which paragraph 3 of Keshavji's
statenent of defence refers, the further item should
be itom (E), in my list; but that item is not in-
cluded in the propoerties described in the agreement
of the 15th January, 1948, and moreover it secms to
be oxprossly excluded therefrom by the clause (com-
mencing at p.l07, line 37) which reoads "The above-
mentioned proporties are in tho names of Keshavji
Ramji, Mohanlal Rawmji and Shivji Ramji". I there -
fore find it impossible to determine what was in-
tended by the judgment below on this point.

(4) Shivji has a 26.575 per centum share in
items (A), (C) and (D) in my list of the proper-
ties. The obscurity as to a similar share in a
further item arises also in Shivjits case, for the
same reasons.

(5) Vandravan has a 13.52 per centum share in
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items (A), (C) and (D) in my 1list of the proper-
ties. Again tthe same obscurity as to a similar
share in a further item arises in the case of Van-
dravan.

(6) There should accordingly be an order for
the specific performance of the (second) agreement
dated the 185th January 1948: Keshavji should trans-
fer to Vandravan 14% per centum of his 331/3 per
centum share in the properties concerned, and so
also should Shivji, thus leaving Keshavji and Shivji
each with a 26.575 per centum share.

(7) No account need be talen.

The combined effect of the memorandum of
Appeal and of Mohanlal'!s cross-appeal is to challenge
expressly or by clear infcrence the learncd Judge's
answers to questions (1) to (6) inclusive, and, in
my view to re-open question (7). As regards the
latter, Mohanlal!'s plaint claimed as ajzainst Kosh-
avjl an account of the business including the valuo
of its goodwill, and as against Keshavji and Van-
dravan an account of the propcrtics. Shivji stood
apart. He is not a party to the cross-appeal,
having expressly so stated in a written argunent
filed at the very moment when the hcaring before us
commnenced. In that argument, however, he sceks
to support the judgment at first instance in toto,
including in particular that part of it whercby
he was held to be & partner in the business as from
tho 15th January 1948.

It thus remains for me to state my conclusions
on those seven issues. In so doing I shall, as
regards the properties in dispute, base myself as
I am bound to do, on the schedulc agreed by all
the partics subsequent to the trial, which by con-
sent has supcersoded both schedule "B¥ annexed  to
the plaint and also the purported descriptions of
and certain data relating to the properties gilven
in evidence by various witnessces at the trial.

(1) The first issue 1s as to Mohanlal's share in
tho business. He claimed to -have had a onc-third
interest as from its foundation in about 1920.
Koshav ji denied that Mohanlal ever had any inter-
est. Shivji supported Mohanlal's claim.

There 13 a great deal of cvidence on this
issue. I have examined it all but shall refor
only to such detail as sceems necessary to support
my conclusion.
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The only witness on this issue other than the
brothers themselves was Amratlal Shah who first
stated that he had becn in Keshavji's service as
his book-keeper since 1930. That statement, of
course, begged tho question. In point of fact,
&s he admitted in cross-examination, the witness
kapt the books relating to the business and to the
propertics under ths genczral direction of whichever
of the brothers happened at any given time to be
in charge of affairs in Dor os Salaam; but neither
Mohanlal nor Shivji over activel; superviscd or
even examined the book-keeping.

Cn his employment in August 1930 Shah found
that each of the brothers was beling regularly
ercdibed with o salary. That system continued
to operatc until as Shah testified, in 1931 Keshavji
instructed him "to ccase shewing him drawing a
salary" without giving any rcason for the change.
But the ovidence on this significant matter goes a
good doal further than that. Shah only brought
to court (on Keshavji's instructions) the books as
from 1932. The books for 1931, the year in which
the change of system occurred, had not been seen
by him for somc time and were never before the
court at all. But Mohanlal had produced (as
Exhibits 2.2 and P.l respectively) a daily cash-
book for 1922 to 1929 and one for 1930, the former
writion up by Keshavji and a clerk, the latter by
one Shukla, another clerk then employed by the
business. Both P.2 and P.1 shewed that each of
the brothers drew a salary. P.2 (the carliest re-

cord we have) also confirmed that when one or other

of thec brothers wag working outside the business
he paid his carnings into it. P.1 shewed that
during 1930 Keshavji wags credited with a salary of
Shs.325/~ per month and sach of the other brothers
with a salary of Shs.300/- per month: see supp.
record, pagos 48-49. When Sheh cceased in 1931 to
credit Keshavji witi: 2 salary he (Shah) did not
consult the other brothers. Keshavji, on being
shown P.2 and .1 at the trial, sa.d this (at page
70 of the rccord): "I am shewn in this as drawing
a salary, but I was not drawing a salary. I can-
not read those books now - my cyesight is Dbad.
Accounts for subscjuent years do not shew me as
drawing a salary. The clerk stoppced shewing me
oo drawing a salary. I had discussed that in thesc
two boolis he had shewn wme as drawing a salary. I
pointed out that it should not have been written".

‘That explanation is unconvincing; Keshavji hed

perhaps forgotten that both P.2 and P.l were compilcd
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bofore Shah was employed at all, and that P.2
(covering no less than eight years) was partly
written in his own hand.

It thus appears that for the first ton or
eleven years the books indicated that tihe position
of each brother vis-a-vis the business was the
same oxcept that Keshavjl drew a slightly larger
salary than the others, that they were morcover
pooling for its benefit the product of their labours,
but that in 1931 Keshavji, without his brothers 10
appreciating what was happening, introduced a change
in the book-keoping which he desired.

Nevertheless the witness Shah said in chief
that to his understanding Mohanlal and Shivji wore
"partners in buildings but not in the carpentry
business™. He sought to substontiate that view
by describing his book=keeping methods and by re-
ferring to the income tax returns which he had com=-
piled in the name of Keshavjli alone and on which
Keshavji alone was assessed. I do not think that 20
his contention carries weight; for clcearly it was
Keshavjli who gave the orders as to how the books
were to be kept by Shah, and though Keshavji alone
may have paid the tax I have no doubt that the
payments were entered in the books and the burden
would thus fall eventually on whoever owned the
business. Moreover the business was always carried
on under the style "Keshavji Ramji" and it seems to
me to be a matter of no particular significance
that the returns of income were made out in Keshav~ 30
jit's name alone. The only Exhibits in the nature
of returns are a letter of Shivji dated the 6th
August 1947 (Exhibit D.11) and one of -Mohanlal
dated the 28th July 1948 (Exhibit D.15), each pur-
porting to be an account of the signatory's person-
al income as to which I say no more than that neither
appoars to be a document from which one can obtain
any real assistance for present purposes. Inci-
dentally Shivji testified that he knows no English
and was unaware of the contents of his letter which 40
was prepared by a clerk.

A vivid illustration of Keshavji's manipula-
tion of the book-keeping was elicited from Shah in
cross-oxamination. For it transpired that during
Mohanlalt's long sojJourn Iin India the book=kesper,
who had dutifully recorded the salary credits in
favour of the absent brother, was ordered by Keshavji
to cancel them for the years 1944 and 1945 (buu
leaving entries of substantial "remittances"), and
for the years 1946 and 1947 he entered two months! 50
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galary and no salary respectively (but recorded
"remittances" totalling Shs.13,700/-) Shah him-
self was unable to offer any explanatlon of these
financial anticsg. It is plain that Keshavji did
what he liked with the books and Shah was his tool.
In my opinion neither the books as kept by Shah
from 1951 onwards nor Shah's opinion of what they
prove as against Mohanlal are a szafe guard to the
legal relationship of the brothers.

Next, there is the oral testimony of the broth-
ers themaselves. Though perhaps on the whole this
category of evidence does not by itself lead con-
clusively to the answer, I think that on balance
it undouvtedly tends to shew that Mohanlal was a
partner from the beginning. There is no guestion
but that in the early years the brothers were to-
gether striving to establish themselves on a solid
foundation in the form of the business, contribut-
ing to that end not only their labour in the work-
shop but also earnings which came from outsids, and,
when sufficient resources had been created, invest-
ing by common consent in land and buildings financed
by the proceeds of their toil. Keshavjl may now
forget or even deny that early struggle, but I pre-
fer the cvidence of the others as to the fundamen-
tal nature of the relationship. The vagueness -
or worse = of Keshavjits testimony may be 1illus-
trated by the following passage:-

"Mohanlal stayed in India long and has  had
share. He was there to do business for me.
Business in India was to be carried on in
partnership but shares to be dlctated by me.
Machinery taken by Mohanlal from East Africa
for business in India; no machinery was bought
in India."

Lastly there 1s the corrcaspondence. A con-
siderable number of letters from Keshavji to Mohan-
lal or to Shivji are to be found in the supplemen-
tary record. I can find nothing in any of them
which would support the view that Keshavji  was
writing as sole owner of the business to persons
who hag to take his orders. On the contrary
therc is much to indicatc a partnership - so much
that, added together, it secms to mc to clinch the
matter. I shall quote from a few of the letters.

There is first the period 1931 to 1937 when
mosnav31 was in India and Mohanlal and Shivji wors
in Dar e¢s Salaam, as regards which I guote: the

In the Court of
Appecal for
Eastern Africa
at Dar es Salaam

N0 .39

Judgment of Her
Majesty'!s Court
of Appeal for
Eastern Africa

at Dar es Salaam.

22nd June 1956 -
continued.



In the Court of
Appeal for
Eastern Africa
at Ddr es Salaam

No.39
Judgment of Her
Majesty's Court
of Appeal for
Eastern Africa
at Dar es Salaam.

22nd June 1956 -
contlinued.

118.

following extracts (in terms of the translations
provided% from Keshavji's letters. In many
instances it 1s not recorded to which of his broth-
ers - or whether to both of them -~ the particular
letter was expressly addressed. It secms unimport-
ant, for the general tenor of the whole correspon-
dence clearly shews that the lettoers were intended
to be mainly for the information of whoever was in
chargs at Dar es Salaam, namely Mohanlal. These,
then, are the extracts:- 10

7th July 1933

"How much debt we have in the town and
what arce our outstandings for collection? If
possible, arrange to credit our rent in the
Benk, Because now there is 13 years time. Then
it will be very difficult for us."

6th August 1933

"Burther, our godown which was vacant
must not have been rented. Further, there
were four new tables for working and two boxes 20
in the shed constructed in our godown. Please
look after them, because they would be spoil=-
ed by white ants eceeececsses Further, the
time 1limit for our building will be over very
soon; so am worried about it; therse remains
only oné year and 5 months. During this
period whether 1t is pogsible to payup from
our workshop and renta. How much we owe to
people in the town Please send the accounts,
so that I can know." 30

30th September 1935

"Therefore try to pay up as much as
possible. As long as it (debt) 1is over our
head, we cannot sit peacefully. Our name
(?2crodit) is good; Every person who comes
reputation here praises much. Therefore pay
proper attention. As you are my brother, I
have no worries at all. I have grecat respect
for my brothersec¢c.s..eee..« share with brother
in misery and happincss, so you contlnue in 40
the same way - where there is unity, there 1is
wealth - If the debt on us is paid up, cvery-
thing will be all right within five years."
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2nd April 1934

"So according to my opinion,we will sure-
1y carn. So you should not sell it" (a merry-
go-round). "You have spent Shs.2,000/- over
it, out of which you must have realised Shs.
1,000/~. Now you have not to pay anything
for it and it is ready. So think over 1t
and write to me. According to my opinion,
i? it is sent hore, we will earn out of 1t
and on the contrary, it is my hope that 1
will be ablc to remit to youl®

28th October 1934

(To both brothers)

"I note what you have written about open-
ing a branch at Didoma but brother, that mus
be done only if you can cope with it, other-
wise not. It is altight (gpod) to satisfy
(ourselves) with whatever we are  getting.
Further you are only two persons, hence you
MOY NOL COPE seeevessosssess (With the work)
there and there alsoc we should have one of
our own {special man)."

26th May 1935

"Everything should be settled with Kar -
imjee =~ otherwise we may have troubles. I am
here and you know thc position there. We have
not yet become separate - you write that we
have much work and we get yearly rent of Shs.
13,800/~ and if Governnent expenses worth
about Shs.2,000/- are deducted therefrom, even

hen there would remain Shs.11-12 thousand.
Also there would be some incomc from the work-
shopeseeeso... ... The rcason for writing all
this 1s that - it occurs to me as to when we
may becomc separate - that is why (I have) %o
write. And also you do not send accounts
since two years, so I have to write."

4th August 1935.
To both brothers)

UIf possible I will come by the first
Porbander boat. I have examined all the
accounts sent by you regarding the workshop.
I have no objection. But onc thing occurs to
me that if we shift the workshop -~ what would
happen to tho big shed which we have constructed
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profitable to us.
here."

There is nothing herc which is
And my days are wasted

28th March 1936.

"Our rent which is recclved is also spent
away in the workshop. If the system of keop-
ing separato rent account had been followed
it would have boen paid automatically. But
that account is not being kept scparate; Also
there is much work, then the earnings are not
S6ell. So what is the position theroe? You
know botter because you kecp accounts. I am
hore and depend upon what you write as to the
position there. Othorwisc, you do what you
think fit there. And if neccssary and eseees
are available at small intcrest, (you) do
business with plcasure, I have no objection
fesisen . You may do as you think fit. Do not
alludc wrong meaning by my writing. And I do
not take any 1ll; because it 1s you who have
to ocarn and it is also yours. It is the same
to me whother (you) considor me as father or
consider me as clder brother."

7th June 1936.

"So our work which is carried on at pro-
sent is sufficient, And must be satisfied with
that much; whether to extend the business or

not depend upon your wish, but (we) cannot cope

with everywhcre - so what we have at present
ig sufficient."

21st June 1936

"And what is the rate of wages for carpen-

ters and what is tho price of timber? And
what profit do we get? If you have time and
spare time to write about it, let me know."

drd Scptomber 1936

"Further, so much work (business)is done
in our workshop, then send mc a balance sheet
at the end of the year showing how much we
earn; so that 1t can be ascortained how much
profit is madc."
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When cross-examined on that group of letters,
this is what Keshavji said:

"When in India responsibility for shop
rested in Mohanlel and Shivja. Mohanlal how-
evor had to do all things, including opcning
of branches, Ho could deal with shop as though
his own. When in India I wrote several letters
Do not remember that in all these letters I

have written to my brothers as partners. 1
wrote - they werc responsible for liabilities -
as manager he would be. I don't know if I

wrote saying they had a share in the Income."

That does not appear to me to be a very con-
vincing cxplanation; apart from a convenient failure
of memory there is, in particular, the suggestion
that Mohanlal and Shivji were responsible for the
licbilities of the business becausc the former was
acting; as manager.

Next in chronological ordor 1s a 1letter of
outstanding significance (Exhibit P.11) dated the
end May, 1947, written while Mohanlal was in India
and signed by Keshavji for himself and, by virtue
of the power of attorney to which I have alroady
referred, for Mohanlal. Shivji also signed. The
lotter was written as tho rosult of a decision to
raise a lean in order to develop Tthe Kisutu Street
properties (item (C) and (D) in my list). It was
was as follows:

LETYER OF DEPOSIT OF TITLE DEED AS SECURITY
FOR SECURING OVERDRAFT NOT EXCEEDING THE SUM
OF SHILLINGS ONE HUNDRED THOUSAND

To:

¥/S The Exchange Bank of India & Africa Ltd.,
Dar es Salarm.

Dear Sir,

Wo, Keshavji Remji, Mohanlal Ramji and
Savjli Ramji carrying on business as Keshawji
Ramji do hereby deposit Title No.366 with you
by way of security for any  liabilities not
oxceeding the sum of shillings one hundred
thousand (Shs.100,000/-) for which wo may now
or hereafter be indebted to you.

Yours faithfully,

Sgd. 1. Keshavji Ramji
pep. Mohanlal Ramji
" 2, Keshavji RamjJi
" 3. Shiwji Ramji.
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That letter - perhaps above all others -
called for an explanation. The following is the
material extract from the record of Keshavjils
cross~-examination -

"Question: Why in document P.11 to Bank say
you all three carrying on business.

Answer: Because the title was in the name
of the threc brothers. I was ask=-
ed to sign this as asked by the
Bank Manager. I can sign in 10
English, but not read it. The
reason was not that all three bro-
thers were in partnership. It was
only because of the three names in
the document. Account in Bank in
my Own name.

Question: How did manager know you were Iin
business together?

Answor: Dont't know. I registered the loan
through Shivji. He was then work- 20
ing as managor. I wanted to make
my brothers liable with me - if I
couldn't repay lown. They were
not partnors in liabilities or in
any form."

A nmomont ago we found Keshavjli, when attempt-
ing to explain his lotters from India, asserting
that Mohanlal and Shivjil wero responsible (presum-
ably with himself) for his liabilities of his busi-
ness. We now find him asserting the very roverse 30
- a remarkable change of front noccessitated, of
course, by the otherwise inexplicable torms of this
letter to the bank. I imagine that he theught no
more than I do. of his taking refuge in his ignorance
of English, or of his explanation on the ground that
title No.366 was registered in the names of the
brothers. The fact was (as Keshavji well knew)
that the development of the Kisutu Street proper-
ties was to be financed by the business, as were
all similar operations throughout this story, and 40
tha{t the loan was accordingly to be made to the
business. It followed that those who owned the
business were the persons whom the bank would re-
quire to make themselves responsible to it. When
asked how the bank manager =~ who, s&according to
Keshavji, drafted the letter - knew that the broth-
ers were the partners, Keshavjli denied that he could
S8 I reject that answer as plainly evasive.
When arranging the loan Keshavji, by then an exper-
ienced man of business, must himself have given 50
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the information - unless as may be so, the bank
already knew full well, in which case I do not
doubt but that Keshavji was aware of their knowing.
In my viow this letter to the bank constitutes an
unequivocal admission by Keshavji that he and his
brothers were in partnership trading as "Keshavji
Ramji."

Finally thers is a group of three letters
written shortly before Mohanlal's return from India
in March 1948.

, The first of that group 1s from Mohanlal to
Keshavji, dated the 1lst January, 1948, in answer to
a letter not included in the record. Mohanlal had
evidently been told by Keshavji of Shivjit's wish
to leave the business. To what extent, if any,
Keshavji had indicated to Mohanlal his plan for
gettling with Shivji if he left - still less, his
impending arrangement concorning the properties -
we do not know. At all events Mohanlal declined
his approval of whatever had been proposed to him,
for he wrote as follows:-

lst January 1948.
"My dear elder brother,

Your letter of the 9th December has been
reccecived on the 21lst.

I am very sorry that Shivji  wants to

separate. I believe that my wishes will not
be fulfilled. Why our work and name should
not continue for gensrations to come? We

cammot undcorstand what will be the wish of
the Almighty. My dear brother, when I wish-
ed to clear up (and) it was cleared up, such
time perhaps, would not have comc now but if
it is to come in the destiny of us all how
can we clear? The rcal rcason of spoiling
all these 1s due to our internal relations
of which we have exporience from the beginning
and still we are carrying on with it. And
this would be the only result of it. My dear
brother, I do not advise you but I am just
writing you my views that whatever your explan-
ation you make and clear, do it without any
enmity or jocalousy, kesping the God in
between."

In my view Mohanlal was there saying in effect:

"What a pity it is that Shivji wants to break away-
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I cannot agree to be a party to it. We should
all continue to work together. We are throwing

away all wo have built up becausc of personal dif-
ferences such as we have had bofore."

The next lctter is a long ons wWritten by
Keshavji to Mohsnlal on the 16t%i. January 1948 re-
porting the full story of the agroement concluded
with Shivji on the previous day (but without men-
tioning the agrecment as to shares 1in the proper-

ties, to which liohanlal had been made a party by 10

Keshavji's signaturc under the poucr of attorney).
After duscribing how the agroecoment with Shivji had
ultimatoly bocn reached and how ean account "from
the beginning when wo startcd the factory to the
3lst Decomber 1947" - significant words indcod -
had becn taken, Keshavji onded as follows:-

"Shivji has left us. And this 1is also
done willingly. He will go on his way and
WG on ours. Bverything has beon secttled

peacoefully without any quarrol. It was to
be sgttled under any coat and it has settled
NOW .

If after that there remains any doubt as to
which way tho correspondence points there 1s the
last of this group of letters, one from Keshavji
dated the 21st Fobruary 1948, written when the
writer knew thet Mohanlal would soon be back from
India. The lotter opencd thus:=-

"A plot has besn broughton Pugu Road. No
money has been paid. If after your arrival,
we do not want there is a loss of Shd.3,000/-
Plot will remain in our hands wuwp to ond of
August. After our thinking over, if we will
want we wlll keep but 1t is botfer if (it-is)’
in our hands."

Then Keoshavji told how Shivji had tricd to
outbld thom but without success. Then camce this
announcovent: "Want to make a limited company but
will do it after vour arrival." '

To my mind the effect of that letter is this:
"The time has now come to make a further invest-
ment . I have obtained an option on a plot on
Pugu Road. Shivji (now, as you know, no longer
interested in the business)has failed in an attempt

‘to acquire this plot over our heads. When you
‘return, you and I will decide whother to take up

the option. I also want to turn the business into
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a limited company, but will await your arrival as
regards this matter also". That seems to me to
be a letter from one partner to another.

It may here be noted that the land in question
was iteir (F) in my list (with +the subsequent his-
tory of which I shall deal proesently), and that the
business was ultiiately turned into a company by
Keshavji alone in 1950 after the final dispute be-
tween him and Mohanlal had broken out.

In my view the corrcspondence as a whole con-
tains a number of admissions, elther by express or
clearly implied, by Keshavji that Mohanlal (and,
incidentally, Shivji) were in partnership with him.
Such admiszssions do not estop him from explaining
them away: Ridgway ve Philip and Broadhurst (1834)
149 E.R. 1141. The question is whether by any of
the ovidence Keshavji has done so. I can find
nothing said or written or done by him prior to the
commencement of the suit which amounted tota contra-
diction of his admission, nor indeed anything which
appreclably detracted from their value. And in my
opinion hils evidence at the trial was plainly in-
sufficient to turn the scale, to say the least of
it. Those considerations alone suffice to support
the view that tiohanlal was a partner 1in the busi-
ness. In addition there is the other evidencc to
which I have referred.

I come, then, to the basic question on this
issue: Dbearing in mind all the evidence as to mat-
erial cvents between 1920 to 1942, was Mohanlal
speaking the truth when he testified as follows

record)? "When business start-
discussed and agreed in Zanzibar
In my opinion he

(at page 61 of the
ed in 1920, it was
that shares should bc equal.”
was.

My conclusion, therefore, on this first issue
is that Mohanlal was a partner in the business,with
a one-third interest as from its commencement until
the business was transferred to Keshavji Ramji Ltd.
in 1950.

(2) The issus as to Shivji's share in the busi-
ness may be disposed of in a fow words. The oral
evidence and the correspondence as a whole point to

his having been a partner on a par with his brothers.

I will quote from one further lettoer, written to
Shivji alonc by Keshavji in India, evidently at a
time when Mohanlal was away from Dar es Salaam:-
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(as against Keshavji, who alone disputes

"(You) both the brothers
pecacefully - As you are young,
If you have any difficulty,

du.tyo

a letter in deotail.
Moheanlal is in =y place and you

quiect.

126,

14th October 1954.

But (

in the place of Mohanlal.

work with care.

Do not hear what others sav.

do the work

you do your
write mc

you) should remain
are

Therefore do the

But keep in mind that the workshop is yours."

The guestion is,

I think, p

cldim) by the first agreoment o

1948 and by Keshavji's account of tho

his lotter of the following day:

ments Keshavji recoyniscd that Shivji
partner in thc business from its beginning.

ut beyond any doubt
Shivji's
T the 15th January
matteor in

By those docu-
had been a
The

agreemont, however, was clecarly intended to put an

end to Shivji's interest and cqually
that effect. In a word, Keshavji brought him out.

If Shivji was not being bought out

why the elaborate machinery for
value of his share?
witness box that all he had done was ro make Shivji

a present:
please him."

"I gave Vandravan 14% per

{eshav ji

"I gave him", he sald,
Earlier his explanation was this:

in properties and agreed to
per centum in business in order that brothers

should not quarrel.

I diad

clearly had

as a partner,
calculating the
maintainad 1in the

"this share to

centum share

give

this to induce

Shivji and Mohanlal to give Vandravan 14% per
centum share in properties."

That passage is palpably nonense.
a gift to Vandravan of (inter alia)

How could
a portion of

Mohanlal's share in the properties, when the latter

was 1n Indle and had not consented, prevent a quar-
rel between the brothers?

likely to cause one?
could Mohanlal have been induced

{

Before disnosing of this issue

ift to Shevji to give to Vandravan part
Mohanlal's) share?

to one other curious fcature.

filing his first pleading (page II
Shivji was seeking to have his written
with Keshavji set aside.

Surely it was
And how ‘n the circumstances

more
by the alleged
of This

I will refer

At the time of
of the record)

agrocment

For tha t purpose he

alleged a fiduciary relationship between thom. To
that allegation Keshavji pleaded

(page 16 of the

Shivji 28%
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record, paragraph 2) that he was not and at no
material time had been in loco parentls to Shivji.
This, however, did not deter Keshavji from contend-
ing, when it came to the question of partnership
at the trial, thet his business relationship with
his brothers was entirely explicable on the foot-
ing that he was the eldest, the head of the family,
thoe controllcr and guardian of the family fortune,
the onc who by Hindu custom was dictator of their
affalrs, thc person entitled to accept the benefit
of their labours and to bestow such financial fav-
ours as-hc might think fit. In my viow Koshavji

‘said from vime to time what sulted him at the mom-

ent.

I conclude that it was clearly established
that Shivji was a partner in the business from its
comuencement with an interest equal to that of
Mohanlal, namecly one-third, until the 15th January
1948, but that on that day he retired with effect
from the lst January 1948 without retaining any
share. As regards the quantum of his previous
interest, the fact that he was induced to scll out
to Keshavji for something less than his full claim
is immaterial. He no longer seeks to re-open tho
tra nsaction, and I am unaware of any ground on
which he¢ could hope to succeod in so doinge.

(3) The third, fourth and fifth issues are con-
corned with tho sharcs of Mohanlal, Shivji and Van-
dravan respectively in some or all of the proper-
tioes. Bofore answoring the first of these ques-
tions it will be conveniont to rzcord the  facts
relating to all the properties as I find them proved,
and the main cvidence concerning theilr history upon
which 1 rely, since many of those matters affect
morc thon one of these three issues.

As to item (A):~ The ocombined effect of
Keshavji's and Mohanlal!s cvidonce 1is that the
Windsor Street plot was bought with money from the
businens and that the buildings completed in 1929
wero partly paid for by further funds from that
gource but mostly by means of borrowing on mort-
[eXoFats I There does not appear to be any evidence
expressly rclating to ths source of the funds usocd
for erecting the office-building which was complet-
ed in 1946 or for the shed built in about 1951. But
as rogards ths office~building it seems to bc the
proper inference from tho evidence of the book-
kecpor Shah that the business financed this opora-
tion also. As for the shed, since the business
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was taken over by Keshavji Ramji Ltd., formed in
March 1950, it seems, in the absence of any evi-
dence, that it must be inferred that its construc-
tion was carried out by that Company.

There is also evidence concerning the rents
obtained from this Windsor Street wnture. Keshavji
and lMohanlal, each speaking with particular refer-
ence to the bulldings completed in 1929, testified
that the rents obtained therefrom were paid into
the business bank account, which always stood in
the name of Keshavji alone. Mohanlal also said
that part of thc rents were used in payment of the
interest on the mortgapge, and that the capitsl sum
was repald by instalments from the business funds.

Keshav ji's evidence concerning these rents is
noteworthy. He said this:-

"In the last twenty years I have rcceived
rent - I don't know how much =~ may be Shs.
400,000/ -~.
into the workshop business. I made use of
all the rent becausse I paid for the building.
The plot and building belong to all of us. The
ront was utilised in paying the loan; also
money from thc workshop.®

And later, in cross-examination, he said this:=-

"mo that account" (his banl: account) "I
paid incoms from workshop and from joint pro-
perty. When Mohanlal was working in Railways
his wages were paid into my bank account. I

did not pay to Mohanlal the rcents from the
buildings in our joint names until a court
order aftor his suit was filed. Mohanlal

separated from me in 1949. From 1949 until
this order I did not pay him his share. I
managed the properties and collected the rents.
After the order I pald the rent accrued from
month to month, not arrears.”

The book-keepcr Amratlal Shah's testimony as
to tho genoral system of dealing with the various
investments in real property was to the effect
that the business financed the ventures and recoup-
ed 1tself out of the ronts collscted.

I conclude from all this that the Windsor
Strcet venture ~ less the shed built in about 1951
- wag an investment of profits from the business,

All the rent I received I put back
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én investment made for the benefit of the brothers
jointly, and that the rents received from the ven-
ture were for the most part put back into the busi-
ness, but that some rents were paid over to Mohan-
lal.

As to item (B):-~ This item consgsists of the
two McGowan Estate plots. Mohanlal, who alone
spoke of this particular venture in &ny detail,
sald that the funds for the purchase agailn came
from the business and that the outgoings were also

paid out of thc business resources. Keshav ji
testified thus: "I bought some plots in my own
name; price paild from my bank account.” apply-

ing that statement to the case of these two plots
(which were registered in Keshavji's name alone,)
his evidence is the same ag that of Mohanlal; for
the business bank account and Keshavjifs bank account
were one and the same, according to the evidence
throughout. This second venturc was, I conclude,
financed  in the same manner as the first, that  1is
to say by the business. As for the 1land being
resistered in the name of Keshavjli alone, there 1is
a passage in his cvidence relating to item (E) to
which 1 shall presently refer. In this instance
no building was constructed and no rent accrusd.
There 1is no evidencc as to whether the gsales of
these plots in 1950 and 1951 produced a profit or
a loss.

As to items (C) and (D):- Theso are ths three
plots on Kisutu Street, covered as to two of them
by title No.6040 and as to the third by title No.
6039, I ohall consider these three plots togsther.
As alrecady mentioned, Keshavji was in India, from
about 1931 till the end of 1937. Mohanlal said
that thesc three plots were bought while Koshavji
was in India; Keshavji said that he himself arranged
the purchase of title No.6040 in 1931 and of title
No.6039 in 193%7. Exhibit D8 is a contract dated
the 9th January of apparently the yoar 1937; the
final figure of the year is in typescript and the
figure "7" gseems to have been superimposed on the
figure's". This contract clearly refers to Kisutu
Street "plots", but four plots, not thrce, are men-
tioned. liohanlal also testified that four Kisutu
Strect plots were bought. it seems to me that
Exhibit D8 relates only to title No.6039, the four
"plots" being only sub-divisions of the one plot
officially designated as No.2078/2. The buyer's
signature on Exhibit D8 is that of Mohanlal 'on
behalf of Keshavji Ramji". Both the date and the

In the Court of
Appeal for
Bastern Africa
at Dar es Salaam

No«39

Judgment of Her
Ma jesty'!s Court
of Appeal. for
Ragtern Africa
at Dar es Salaam.

22nd June 1956 -~
continued.



In the Court of
Appeal for
Eastern Africa
at Dar es Salaam

No .39

Judgment of Her
Majesty's Court
of Appeal for
Eastern Africa

at Dar es Salaam.

22nd June 1956 -
continued.

130.

signature indicate that Mohanlal was right when

he said that title No.6039 was (at any rate form-

ally) bought while Keshavji was in India. A1l

these three plots were registered in the names of

the brothers. Mohanlal said that once again the

purchase~-price was provided from the funds of the

business; neither of the other brothers ie record-
ed as saying anything on this point. I accept

Mohanlalt!'s evidence as to his having bought the

plots (for the brothers) and as to the price having
been paid out of the business resources. Accord-

ing to the agreed schedule of properties in dispute

these plots were, however, first purchased (which

presumably in these instances mocans that thew:s were
informal agreements to purchase them) in 1931 and

1935 respectively. In my view that does not

affect the legal result, for in any event the three
plots were bought during a period when the brothers

werc all associated as partners in the business,

wore registered in their joint names and were paild
for out of thc business funds.

After these thrce plots had remalned vacant
for some years 1t was decided to build on them.
One building was erccted in 1946, But suflicient
funds werc not available to complete the work, so,
as already mentioned, it was decided to raise a
loan on thc security of item (A), the Windsor Street
property. The loan was made and a seccond building
was commcnccd. Mohanlal (by then in India) was
kept informecd by Kceshavji. The rents wore paid
into the business account. It was proved by one
Udvadia, a clerk in the Official Recciver's office,
that the loan was repaid out of business funds a
considerable time before the commencement of those
proceedings.

As to item (E):- This, the fifth investment,
was in the three plots on Mtendeni Strect which
Wwere acquired in 1944 under temporary licence from
the Municipality of Dar ¢s Salaam - again, accord-
ing to Mohanlal whose evidence on this transaction
stands alone, purchased out of the business furds.
Three temporary houses were built in 1945 to 1946,
also with business funds. Mohanlal (then in India)
was kept informed of this operation also. But on
his return he found that the licence was in Kesh-
avjit's name alone. His uncontradicted evidence
is that Keshavji, on being asked by him why that
was so, sald that it was imuaterial  whether the
properties stood in the nanme of one or thres, as
they wore in partnership. Had Keshavji denied
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having made this statement, or had even suggested

an acceptable departure from its plain meaning,
there might have arisen a vital controversy as to
its effect. Since there was no guch denial or
sugpestion I treat it as a cogent admission relat-
ing directly to this 1ltem (E) and (as already indi-
cated) inferentially to item (B).

When recording herein the learned trial Judge's
conclusions on the issues § mentioned the doubt as
to this item (E). What remains now to be observed
is that by his writton statement of defence (p.l0 of
the record) Keshavji asserted (see paragraph 3) that
since the 15th January 1948 this item has been held
by the brothers and Vandravan as tenants-in-common.
It 1s noteworthy that he made this assertion (or,
more accurately, concession) from the commencemcnt
of the procesdings despite the fact that the licence
was in his name alone.

As to item (F):= This next investment was in
t.ie plot in the Gerezamd Area, purchased in 1948,
apparently in or shortly before July of that year.
The evidence as to where the money came from is that
of Koshavji which I have cited 1in connection with
item (B)., It is to bec observed that this item (F)
was bought in 1948, that is to say after Shivji had
left the business. The subsequent history of

this plot stems from that fact and from the fact

that in 1949 (apparently before September) Keshavji
and Mohanlal openly quarrelled. Thus Exhibits P.15
and P.14 prove that Keshavji in July 1948 lnstruct-
ed his advocate that tho deed saould shew himself
(Keshavji), Mohaonlal and Vandravan as the purchas-
ors, whereas in September 1949 (the deed not yet
having booen executed) ho cancelled thosc instruc-
tions and said that the plot was to be transiorrod
to himself alonc. It scoms that this latter ordoer
was carried out. Mohanlal who had been informoed
of the original intention and instructions, and
also Vandravan were thus cxcluded from appearing as
co-owners with Keshavji of this plot. This plot,
still undevelopod, was sold to Keshavji Ramji Ltd.
in 1950.

As to item (G):= the last investment was the
purchase in 1949 of the plot in the Industrial Areca,
Nairobi. Mohanlal testified as to this transac-
tion. His evidonce was again not challcnged or
contradicted. Ho said that thoere was correspond-
oncoe with tho Land Offico to the offect that this
property should be purchased in the names of himsclf,
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Koshavji and Vandravan,anc that a document prepar-
od accordingly was rcceived in the busincss office
by Keshavji. But Mohanlal was necver asked to
sign it, and subscquently a docuicnt was prcparcd
in Keshavji's name alonc and cxocuted by him. We
know from the agrocd schodule of properties in dis-
pute that Kcshavji became thc sole reglsterod owner.
I do not doubt that thc quarrcl betwecn the two
clder brothers in 1949 accountcd also for this ex-
clusion of Mohanlal and Vandravan - though thc lattor
sccms, so far as wo know, to nave becen an innoccent
viectim as rogards both this itom and itom (F). Kocsh-
avji sold this plot in or aftor 19561.

So much for the facts as to the
I now pass to my decision on the
what 1s Mohanlal's intercst?

Seven proper-
ties. third

issue:

The first consideration is whother Mohanlal
was bound in law by Kceshavji's use of the powor of
attorney for the purposc of cxcecuting the sccond
agraecment of the loth January 1948. I accept it
as proved that Keshavji acted without Mohanlall!s
conscnt. The latter testificd: "Sccond defend-
ant" (Vandravan) "is claiming sharc in the immova-
blc propertics. I have ncver at any timce agrecd
to give him a sharc." Keshavji saild nothing to
the contrary, and indeod admitted that he "had no
authority other than this power of attorney." Tho
learned trial Judge hold (at p.96 of the record)
that Mohanlal is not bound by that act of Keshav-
ji. With respect, I cannot agrecec.

It was contended in the first place that the
agrccment to transfer to Vandrovan a share of sach
of' the other's intercsts in the properties conccrn-
ed was mercly evidence of a gift. agrec with

the loarncd trial Judge that it wos not. He hcld
- as I think, rightly - that consideration moved
from ¥andravan in that ho assuwmcd Shivji's former

liability in respect of thoe loan granted by the
bank (sec pages 96 and 108 of the rocord). Morc-
over Keshavji undertook to manage the propertics
concorned for five years. Again, Mohanleal acquir-
ed the benefit of cach of those premisos. In my
viow the cgrecment in question was aYcontract" (and
thereforc binding upon all the partics) within
soction 2(h) of the Indian Contrect Act, 1872.

I think it is arguable that, cven if theroc
were no consideration such as would rcnder tho
agrccoment binding on Mohunlal, he would be bound
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by 1t under section 25 of that Act. The originak Ex=

hibit D.14 (the agreemont) shows that it was register~In the Court of

ed on the 21lst March 1951, namoly before Vandravan
was made a party to the suit and many months befors
any of the parties plcaded any allegation as to the
agreelicnt not being binding on all. At length, in
December 1951 Mohanlal raised the issue in answer
to Vandravan's reliance on the agreement in his
pleading of the previous month. If registered in
time, the agrecment was a "contract! within the
meaning of section 2(h). It could, of course, be
argued that the ropistration was out of time, being
after the filing by Mohanlal of the plaint. But on

the whole I think that the other view should provail.

It 1s not necessary for me to decide the point, and
it was not talken at the hearing before us.

It was next contended that the power of attor-
ney on which Keshavji relief was insufficient to
authorise him to bind Mohanlal. The special powers
which Keshavji prayed in ald are contained in clause
4, namely:=

"Moo sell, mortgage, lease or otherwise dispose

of or deal with any real or personal property",

etc. ctc.

Keshavji also rested =~ but only in conjunction with
clause 4 - on clause 12 wherein are set out the
general powers as follows:=-

"And generally to do execute and perform any
other act deed matter or thing whatsoever which
ought to be done executed or  performed  or
which in the opinion cof my said attorney ought
to be done cxecuted or performed in or &bout
my concerns engagements and business of cvery
nature and kind whatsocver as fully and effec-
tually to all intents and purposes-as I mysolf
could do il porsonally present and did the
same in my proper reason it being my intent
and doesire that all matters and things respect-
ing tho same shall be under the full manage-
ment and direction of the said attorney."

The gist of the argument, as I undorstand 1%,
was that Mohanlal in fact gained nothing and lost
some thing, and that the transaction, so far as he
wag concerned, was thus against his interests, and
was outside hiz attorney's authority as givoen by
those clauses. Attwood v. Munnings (1827) 7 B.& C.
727 and Harper v. Godsell (1870) 5 Q.B. 4822 were
cited in support of that proposition.
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In Attwood'!s case the questionable trans-~
action was the acceptance by the attorney of a
bill of exchange drawn on the donor of the power
in rospect of a partnership matter. It was held
that the special powers given wore not apt to
authorise this particular acceptance inasmuch asg
they did not authorise acceptances for partner-
ship, but only for personal purposes, and also
because the drawer of the bill had not drawn 1t
in the capacity, of the donor's "agent" within the
meaning of the deod. That part of the decision
is immatcrial here. But thc rclevant deed in
that case (the seccond of two) contained gencral
powers in these terms, which seem to have follow-
ed immediately after, and in the same clause, as
the special power to accept bills: "generelly to
do, negotiate and transact the affalrs and busi-
ness of him during his absence, as fully and
effectually as if he were present and acting
therein." And it was held, expressly per Holroyd
J. and inferrentially by the other two members
of the court, that those general powers werc nobt
at large but took effect "only where they arc
necessary bto carry the purposes of the special
powers into effect."

Harper v. Godsell was nearer to the instant
case inasmuch as the general power:s there and
here were in identical terms. The special
powers in that came - were again held not to cover
the particular act done by the attorney, since
on a propor construction of thosc powers hc could
only entor into transactions in furtherance of
tho donor!'!s partnership whereas what the attorney
did was to dissolve 1it. As to thc general
powers Blackburn J. (at pago 427) said this, with
which Mellor J. (at page 429) agrecd:

"The special terms of the first part of the
power prevent the general words from having
an unrestricted general effect. The mean-
ing of the general words is cut down by the
context in accordance with the ordinary rule
of ejusdem generis. This general princi-
ple is laid down in Arlington vs. Merricke."

Keshav ji, on the other hand, reliled on the
principle of the application of which Davy. v.

Waller (1899) 81 L.T.107 is an cxample, namely
that, although the particular act done by tho
attorney may be "utterly unauthorisecd" by the

donor, it will be unassailable if the powers arc
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suffciently widely exprossed.

Applying these principles here, the question
is whether the special powers given by clause 4
of the deed onabled Keshavji to bind Mohanlal by
the transfor to Vandravan, If that clausc was
insufficiocnt for that purposo, clause 12 is of no
avail to cnlarge thoe ambut of clause 4.

Tho transaction in question was, as I have
sald, not in tiic naturc of a gift but, undor the
law of Tanganyika, a contract, Was the making
of such a contract authorised by the words "to
sell, mortgapge, leasu or otherwise disposc of or
doal with"? T think it was. It may be said
that in a strictly matcrialistic sonse Mohanlal
probably lost by It more than he gained. So he would
have donec if Keshavjli had sold Mohanlal's sharc
at a poor prico through inusufficiency of businoss
acumon. But could Mohanlal have claimed rclcaso
from a bargain morcly beocause it was a bad one?
I think not. Or supposo Keshavji had entered
into a lcase - grcatly to Mohanlal's dotrimont -

of premlses which, on his return from India, the
latter intended himuelf to occupy. Mohanlal would
undoubtedly peen bound. The donor of a power of
attorney must rely on the judgment, good, bad or
indifferent, of the dones. I+ by no means follows
that a merely unwise disposition of the donor's
property is made in excess of the authority he
has glven, I think Keshavji had the power to
bind Mohanlal by "disposing of" or "deallng with"
his share as he did. It follows, and I so hold,
that the second agreement of tho 15tlh January 1948
1s binding on all four parties thereto. Only
Mohanlal has contended the contrary on this appesl,
and then only as regards himself.

The remalning question ds to that agreement
Exhibit D.14, is this: to which of the seven pro-
perties agreed to be in dispute in these proceed-
ings does it relate. On a close examination of
the available material - the agreement itself the
other exhibilts, tho agreed schedule, schedule "B"
annexed to the plaint, Koshavjit's written state-~
ment of defence and the oral evidence - 1t trans-
pircd that therc was poom for congidorable doubt
as to which property the parties intended item 3
in Exhibit D.14 to refer to, and also as to what
prescnt significance, if any, item 4 in thet cxhi-
bit had. 1t was thoroforc decided that the most
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gatisfactory course would be to invite tho part-
ies to agrecc on thosc two mattors 1f they could
and to furnish their answor. This was donc and
their collective roply has been roccivoed. I
thereforce trcat its contents as forming part of
the agrecd facts as to the identitios of the pro-
portics; this lncvitably involves disrcgarding
gvidence which is inconsictent with the result.
The answor is that item 3 in Exhibit B.l4 corprocs-
ponds with itom 4 in the agrcced schedule, and that
item 4 in Exhibit D.14 was ncevor in fact acguircd
by the partics thercto. The latter item 1s theore-
fore to be entirely ignorcd.

For thc sake of clarity, then, I have sot out
a comparative tablc showing thoe scven proportics
agrced to be in disputec as thoy appear in wmy
chronological 1list cmbodled in this judgiient and
in the agrocd schedule, and as threc of thom appoear
in Exhibit D.1l4.

My 1list Agrocd schedule Exhibit D.14.
Itom (4) Item 1 Itenm 1
n (B) 11 5
v
(D) 14 3 1 2
i (E) n 4 1 5
1t (F) 1 6
1t (G) n r7

I now procced to answer this third'issue tho
question of Mohanlal's share in somc or all of
the propertles.

It is first ncccssary to considor the asso-
ciated or ancillary question arising out of para-
graphs A(1l) and A(2) of thc prayer in Mohanlal'!s
plaint' herein, namely what vicw we arc to take as
regards the dissolution of thc partnership. The
relevant law is contained in Scctions 253 and 254
of the India Contracti Act. I think that” the
main principles (in accordance with sub-scctions
(7) and (8) of section 253) by which onc must be
guided are, first, that (except in the casec of an
ingolvent firm) a partner can suvrcnder his charc
and intercst in the firm to his co-partners or to
any of thom upon any terms to which hce and they
may all agree, but, secondly, that there is only
one method by which a partner can rctire without
the consont of his co-partners and that 1is by
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dissolving the firm. Applying thosc principles

here, where thore was of coursec no partnership

decd or othor eovidence of terms agrecd in advance.
I think that the true view ig that Keshavji alone
negotiated and settlod with Shivji in January 1948,
by whid settlemont he himself purchased from
Shivji the latter's ontire intorest in the firm,
that Mohanlal's letter to Keshavji dated the 1lst
January 1948 (horeinbeforc set out in full) shows
that at that timoc he disapproved of Shivji brecak-
ing away at all but resigned himself to the poasi-
bility of his so doing, and that, when Mohanlal
returned from India in March 1948 and found that
the severance was falt accompli, he accopted and
ratifiod that event by his conduct inasmuch as he
never attompted to troat it as having put an end
to tho firm's exlstonce but, on tho contrary,
adopted the attitude throughout that hoe and Kesh-
avji were the continuing partners. Moreover,

Mohanlal nover suggested that by the first agroe-
ment of thoe 15th January 1948 he and Keshav ji
togothor had bought Shivji out and the funds on-
tirely negeatived any such contention. In a word,
the legal position was thon as though Mohanlal had
previously consontod to his co-partners entering

into the first agroomont of the 15th January 1948,

Accordingly from then onwards Keshavji's and Moh-
anlal's interests in thc business werc two-thirds
and ono-third respectivoly.

It appoars that the next materiul event was
that at some time in 1949 Keshavji and Ilohanlal
became finally at arm's length ard therc was no
longor any active co-operation in the conduct of
the businocss, But the cvidence as to this phaso
in their rolations is so alight and inconclusive
that, in my viow, it is not possible to doduce
from it that at any given moment either of  tho
contlinuing partners did an act which in law ef -
feeted tho dissolution of the firm.

In March 1950, howover, something happened
which fundamentally affected the position: Kosh-
avji formed Keshavji Ramji Ltd. and transferrocd
to it item (F) of tho proporties and all the
assets of the industrial side of the businoss.
That, of course, was donc in the oend without Mo-
hanlal!'s conscnt or approval. In my opinion that
was an act or scrics of acts which entittled
Mohanlal to ask under scction 254 of the Indian
Contract Act for a dccr:e of dissolution. Para-
graphs (4) znd (5) of that section seom oach  to
apply to this casc.
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Accordingly I think that we should dccros a
dissolution as at the date in March 1950 (heroin-
after called "tho dissolution date") on which
Keshavji Ramji Ltd. took ovor the bucsiness. It

follows that Mohanlal's rights as rogards the
various properties (exccept those as to which the
parties! shares were fixed by Exhibit D.14) fall

to be determined on that footing.
I therefore hold on this issue as follows:-

In item (A) Mohanlal had a one-third  shaype
from the date of its purchase by the business
until the 15th January 1948. Pursuant to  ‘the
second agreement of that date his share was there-
after 28% per centum and has so remained.

I do not accept Keshavji's reason for the
registration of this item in the names of the
brothers, viz, that it was done "because they were
my brothers" - "I wanted to give my brothors a
present of a share in the property." I find that
the true reason which prompted the registratlon
in those names was because the purchase was intend-
ed to be and was in fact to the knowledge of all
concernod an investmont of profits sarned by the
business, an investmont made by and for the bro-
thers. who were at that time the partners.

As regards item (B), I find that the purchase

thercof was a similar investment of further pro-
fits so earned, and I hold that Mohanlal had a
one~third sharc in this property also from the

date of its purchasc. The property was, however,
unaffected by the second agreement of the 15th
Januery 1948, But it appears from the agrood
schedule that Koshavji sold this property to out-
side purchasers in two portions in 1950 and 1951
rospectively. Mohanlal is entitled, as against
Koshavji, to one-third of the true market value
of each portion as at the date of the sale therg-
of . If (which is not quite clear, according to
the agreed schedule) Keshavji transferred this
property to Keshavji Ramji Ltd. and that Company
subsequently sold the two portions, then Mohanlalls
share is to bo calculated on the true market value
of this entire item (B) as at the date of . tho
tranufer thercof to the Company.

Item (C) differs from itom (A) only inasmuch
as it was not included in Exhibit D.14, and differs
from item (B) only inasmuch as it has never been
sold; for I find that its acquisition and its
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registration in thc names of the brothers took
place in the same circumstances and for the same
reasons as in the case of Items (A) and (B). Con-
gsequently I hold that ..chanlal had a cne~-third
share in this itew (C) from the date of its pur-
chasc and still has that share.

As to item (D) I find and hold cecxactly as in
the case of itcm (A), and for tho same reasons.

Ttem (E) wes, as I have mentioned, in effcct
stated by Koshavji in his plcading to havo been
included in Exzhibit D.14, despitec tho fact that
thoe liconcc was always in his own name &lonc. That
scoms to mc to be of considerable significance,
and not mecrely as rogards this onc itcem. For it
i3 wholly inconsistent with Keshavji's goncral

contcntion in the witness box that propertics
standing in his name alonce arc in his solec Dbenc-
ficial ownecrship. There is, morcovor, no doubt

as to Keshavjit's attitude regording this itori, for
he wes of coursc a party to the collcetive answor
which confirmed the statcricnt in his pleading.

There is also the evidence to which I re-
ferred when considering this item, perticularly
Keshavji's admission to lMohanlal to the ffect
that it made no differeiice whetner the property
stood in one name or in threes.

Accordingly I find that this item was ac-
gquired and developed by the business for the bene-
fit of the brothers. Accordingly I hold that
johanlal had a one-third share in this property
from the date in 1944 when the licence in Keshav-
ji's name commenced, but only until 15th Janvaory
1948. As from then his interest has been and
still 1s a 28% per centum share.

This item is the only one of the seven pro-
perties where the lend is held under licence only,
and the title is not regilstered. Whatever profit
accrues fro. thie land and the builldings on it
nevertheless accrues for the benefit of those who
are entitled to shares in the proporty.

Finally, items (F) and (G) are in a cabegory
by thounselves since each was purchased after Shiv-
ji(s rights had all crystallized by rcason of the
two agroecments of the 15th January 1948. Thess
propertics were, as I have already found, purcoag-
ed with funds frowm the busincss. But Shivji had
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already renounced all his formcr interest in the
business. Thus at the time of the purchass of
each of thoem Keshavji and Mohanlal were the only
partners, the former with a two-thirds share. It
would be unfruitful to speculate as to Keshavji's
reasons for his first intention, in the casec of
each of those two items, to have it registercd in
tho names of Mohanlal, Vandravan and himself'. He
may or may perhaps not havc then apprcecciated that
he and Monanlal werc still partnors in the busi-
ness. Vandravan was in any cvent no more than
an intended donce of a sharc which in the rosult
he never got. The position in law today, is that,
in thc case of each of thesc two proocrtiss, Mo-
hanlal had a one-third shar¢ as from the datve of
purchase, But Koshavji subscyucntly sold cach
property - itom (F) to the Company in 1950 and
item (G) to an un=-named purchasorr in or sinco
1951. Monhanlal is thus cntitlcd to a onc-third
sharc of the truc market velue of cach property
as ot thic date of its salc by Keshavji.

(4) Thoe fourth issuc is as to Shivji's inter-
est in the propertics. Spoaking gonorally, his
position 1s that, for thc rcasons alrcady stated
in tho casc of lMohanlal, ho had a onc-third sharo
in cach property purcnased prior to the 1lbth Jan-
uary 1948, but that as from that date he has had
and still has no more than a 28% per centum inter-
o8t in such of the properties in dispute as are
affected by the second arreement of that date. In
my view the true effect of the first agresmnent of
that date is that Shivji renounced all and every
intercst of his in the business or in its then or
future assets or profits. But that agrcoment did
not affect the respective shares which he had
already acquired in various properties, which
shares by then ranked no longer as asscta of the
business but were treated as the porsonal invest-
monts of the brothers respectively. By the second
agreement Shivji agreed to part with a portion of
some, but not all, of such investments.

Applying those critcoria to the proporties in
turn, the result is as follows:-

Item (A):- Shivji had a ono-third share as
from the date of purchase until thc 15th Jonuary
1948. As from then he has had and still has a
284 per contum share.
ono-third share

Item (B):~ Shivji hed =
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from the date of its purchasc until Keshavji sold
it in two portions., Shivji is entitled, as
against Keshavji, to onc-third of the true narket

valuc of each portion as at the date of the sale
therzol.
Item (C):~ Shivji had a onc-third share

from thoe date of il: purchase and still has that
shore.

Items (D) and (E):-
the same as in the case

Shivji's position 1s
of item (A).

Items () and (G):- Shivji never had any
interest in either of these.

(5) The iszue as to Vandravan's share in
properties is simple.
o the 15th January 1948 is binding on all the
four parties thereto, Vendravan has since that
date had a 144 per centum share in items (4), (D)
and (E). He has never had any other interest in
any of the propertica.

By way of concluding this subject of the res-

pective shares of the parties in various proper-
ties, I should mention the following two points.

In the case of item (D), the agrecd schedule
shews thatt the building is not yet completed.
Bach of the parties now has a share in this item.
If the building iz to be completed and the part-
ies all wish to retain their present respective
shares in the property as a whole, then each will
be under an oblization to provide his proportion,
corresponding with his share, of the cost of fin-
ishing the work.

Secondly, whenever I haves wveferred to g
share" in any given property, the expression 1is
to be understood to mean zn undivided share.

(6) The sixth issue is as to whether speci-
fic periformance of the second agreement of the
15th January 1948 should be ordered. The learned
trial Judge held, thiat it should, I agroe. I note
that in the judgment (at page 98 of the rocord)
there 1s a misquotation of the final paragraph of
the agreement. In the agreed translation (at
page 109) the opening words of that paragraph are
"On this draft deed", whereas they are guoted in
the judgment as "on this contract deedl." Tho

Since the second agreement
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translation to be found in the bundle of exhibits
contains
However, I do not think that anything turns on
this and no argument to that effcct was addressed
to us.

Moreover, thc loarned trial Judge also based
hisg conclusion on paragraph 3 of the asreement (at
the bottom of page 107) which is quoted without
comment (at page 97, lincs 40 to 44), whereas in

the word "draft", not the word "contracth

truth that paragraph itsclf contains a mlsleadingly 10

erroncous statement by the partics, for as now
transpires from thoeir collective answer as to the
identity of item 3 of tho proportics doscribed in
the agreement (at pagoe 107), that itom 1s  onc
which, according to the agreed schecdulo,was ncver
"in the names of " tho brothers but always in that
of Keshavji alonc. Howgovor, it is clear that
this mig-statement in paragraph 3 cannot now pro-
vall ovor the partics!'! collective answor so a8 To
affect the true construction of the agroement as
a whole.

As regards this mattor of the identification
of the propertics affected by this agreoment (now
by common consent confined to the lilrst throe
items therein described), thore has beon consid-
erable confusion. I now for tixc last time refer
to it 80 as to avold any doubt as to the manner
in which I think it should be resolved. In both
his pleadings (as againgt Mohanlal and  Shivji
respectively) Keshavji stated that the agreement
affected i1tems (A), (C), (D) and (E) of my list,
It is now crystal clear that the agrcsement itsell
relates only to tho throe itoms (4), (D) end (E);
that is to say, it is more favorrable to Koshavji
than Keshavji himsoelf plocaded, for it contains
not even a suggestion that Keshavji thoereby part-
ed with a portion of his share in item (C). But
the lea rned trial Judge (at page 97 of the re-
cord, lines 21 to 26) treated Keshavji's plecding
and the agreemont as mutually didentical in this
reapect. In tho face of the plain meaning of the
agreemoent (clarified, ns to item 3, by the collec-
tive answer of the parties) I cannot read into it
that which 58 not there, and theroby give to Von-

dravan a share in item (C) - not only at Keshav]jils

Mohanlal's and Shivji - which
the agreement did not give him, sinply on tho
strength of an erroncous admission made by Kesh-
avji. I mist troat the agreomont as paramount ,

not morely in somoc rospccts but in 2ll, and who ther

expenso but also at
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or not it conflicts with any particular plcading.
The fact 13 that on the 15th January 1948 Vandra-
van was given no intercst in itom (C) and as ro-
gards that itom nonc of the brothoers was affected
by the gccond arsrccmoent of that date.

Nevertheloss, I do not think that any of thosec
metters substantiully affect the broad issuc, for
the agrecment must in iy vicw be held to be fully
binding and no lonrger ambiguous in vicw of the
collectivs answer given by the parties.

On thig issue ol specific performance, there-
fore, I agrce with the learned trial Judge that
the parties must be held to have intended that
such steps should be tallen by all of them in con-
cert as would give to sach of them a clear legal
title to his agreed share in each of the propor-
ties concerned - thoush not the properties which
the learned Judge secms to have indicated, but the
threc properties listed by me as itoms (Aj, (D)
and (E). As regards items (A) and (D), thers
should be a transfcer by cach of the brothers of
14% per centum of his one-third share to Vandravan.
As to item (E), the licence relating to the land
is in Keshavji's name alone and his title there-
under 1s not registerecd. If the rights thereby
granted are transferable Keshavji should transfer
to the other three parties their respectlve shares
in those rights; and if the rights are registra-
ble each party will then be at liberty to regia-
ter his share. If thc licence is of such a nature
that the rights arc non-transferable, thon all the
parties should togethoer execute such document as
may bo approved by the Rezistrar of the High Court
at Dar es Salaam as being one which is lawful and
is offective as conclusive cvidoncc of tho boene-
ficial share of ocach party in this item (E) as
against the othcr partles rospoectively.

(7) Tho seventh and last issuc is as to whot
accounts, if any, should be ordered to be taken.

By his piaint Mohanlal allegcd (in paragroph
8) that "no settlement of account" had been made
botweecn the partners since the commenccment of
the partnership, and asked as against Keshavji
that an account be taekon of the business and as
against Keshavji and Shivji that an account be
taken of the propertics. By his advocates! luttor
to Keshavji dated thce 3rd Decomber 1949 ho demand-
od "full account". It scoms that thc domand was
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never complied with. Shivjli's pleading contain-
ed substantially the same prayer. Noithor Xesh-
avjli nor Vandravan has asked for any account.

two matorial
15th January

In this connection there are
provislons of the agrcements of tae
1948,

In the flpst agreemont (see pages 22 and 23
of the record) Shivji oxpressly declared that he
theoreby accepted as duly settled between Keshavjil
and himself the entiro busincss accounts up to 10
the 31st Dcecember 1947 and that as from the 1st
Januvary 1948 he had no claim or rights rolating to
the business. I havo construed that as relating
only to what may be called tho industrial sidc of

the business, and not to thosc propertios which,
although originally financod out of the business

profits had long since bocomo the scrsonal invest-
monts of the partnurs,

Again, in thoe second ggrcement there was the
following provision (at page 109 of tho rccord): 20

"ie further declarc that all the accounts
of rents of the properties up to the 31lst
Decomber 1947 have boen setblod and that rnonoc

of us havc any claim or debt against or ow=-
ing to any sharcholdur as rognrds rents."
That provision, as I understand it, cstops sach

-of the partics from claiming an account of rounts

(B)

roceived in rospect of itoms (4), (D) and
rolating to any poriod up to the end of 1947,

Then there is that passage in Koshavji's ovi~ 30
dence horeinbefore quoted, in which ho admitted
to not having accountod to Mohanlal for certain
ronts roecvived in or about 1949.

Also thore is the question of the amount due
to Mohanlal from his co-partnor Keshavji as at
the dissolution dats. I havce taken the viow that
by the first agreoment Keshavji personally acquir=-
cd Shivji!'s onc-third sharce in all the assots of
tho businuss, It follows, of course, that in
calculating the valuo of Mohanlal's sharc iIn the 40
business at the dissolution date no part of tho
sum of Shs.50,501/~ paid to Shivji pursuant to
the first agreement can be trocated as having beun
rald by the business. The wholoc of that sum was
payablo by Keshavji individually, and he thereby
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acquired another onc-third share in the business,
that 1s to say in . what I have callcd its industrial
side, including the goodwlll.

Finally thore is the mattur of the sals or
transfor by hoshavji of items (B), (F} and (G}, to
a share in each ¢f which Mohanlal was entitled at
the time of its being so sold or transferrcd, .
Shivji being thon entitled to a share in itcw (B).

A1l thosc matters should, I think, be borne
in mind on this issusc, and tho result seems to me
to be as follows. In setting out the result I
shall treat the various pronurties as the subject
of separatc accounts and inquiries because of the
different factors affecting them individually and
as opposvd to the industrial activities of the
busincss. This arrangoument will, I hope, tend to
clarify the complexities rosulting from the ex-
tremely unbusinesslike msthods of the brothsrs
which have led to the whole dispute. But it does
not neccssarily moean that cach account must be
talken soparately from the others; it may well

be found more convenicnt to combine several accounts

in one.

In my view Mohanlal is c¢ntitled as against
Kosinavji to =

(2} a partnership account of the nett profits
of tho business cxcluding the profits ob-
tained from investments in the propertics
from its commencement in or nbout 1820 %o
the dissolution date;

(b) an account of the nett profits obtained
from the propertics as follows -

(1) from item (B) from the date of its
purchase in 1930 until the date or
dates at which Keshavji disposed of
this property in 1950 or 1951,

(11) from itemn (c¢) from the date of 1its
purchasc in 1931,

(1i3) from items (A), (D) and (E) from
the 1lst January 1948,

(iv) frowm item (F) from the date of 1ts
purchase in 1948 until the date of
its transfer by Keshavjl to Keshavji
Ramji Ltd. in 1950,
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(v) from item (G) from the date of 1its

“ 7 ‘purchasc in 1949 until tho date of
its transfor by Keshavji in or since
1951;

an enduiry as to the iarket value of item
(B) as at the date or dates at which
Keshavji disposed of it}

(d} an enquiry as to the markot value of item
(P) as at tho date of i1ts transfer Dby
Koshavji to Keshavji Ramji Ltd;

(e) an enguiry as to the market valuc of item
(G} as at the date of its transfer Dby
Keshov]jl in or since 19581;

(f) an enquiry as to what date was thoe dis-
solution date;

(g) an enquiry as to the value of thc ossets
of the busincss as at the dissolution,
date, excluding thoe valuc of any of the
properties but including that of tho
goodwill.

Shivji is entitled os against Kushavji to

the accounts montionod above in noragreaphs (b)(1i},
(b)(1i1) and (L)(iii) and to the enquiry montioned
in paragraph (e}).

All :thosc accounts-should be taken and enquir-
ies hold by the Registrar of the High Court at
Dar c¢s Salany, except to the extont that the part-
les concorned may by consont dispense therewith.
On tho taking of cach account such sum or sums,
if any, o8 Keshavji may prove to have besn paid to
Mohanlal or to ShivJji, as tho case may be, towards
or in excess of the amount found to.be payable by
him (Keshavji) are to be creditcd to him in that
account.

Accordingly I would allow the appeal and the
cross-appeal, the appellants to have thelr costs
of the former as.against tho first respondent, the
first respondent to have his cost of the cross-
appoal, tho last-mentioncd costs to.be set off
against the first-mentioned, I would make no
order for costs in favour Qf or against the second
respondent. I would setbt aside the' judgment and
decree of tho High Court of Tanganyika and, 2os at
present adviscd, I would order that therec be sub-
stituted a decree as follows:-
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(1) A declaration that Mohonlal was a partner
In the firm carrying on business under
sHo style of "Keshavji Ramji%as from its
commencement in or asbout 1920 until 1ts
Cissolution as herein decreed, with a
ong-thir. share therein.

(2) 4 declarction that Shivji was a partner
n the s2id firm as from 1ts commencement
tutil the lst January 1948, with a one-
thir. sharce thorein.

(3) & declaration that XKeshavji was a partner
‘n the said firm with a one-~third share
stherein as from its commencement until
the 1st January 1948 and with a two-thirds
saare thoercin as from that date until its
dtssolution. '

(4) ar. ordor for an endquiry as to the date in
March 1950 on which Keshavji Ramji Ltd.
acquired the business carricd on by the
said Zirm.

(5) Dissolution of the said firm as at the
last-mentioncd date.

(6) A declaration defining Mohanlal's undivid-

ed share in each of the properties res-
poctively in accordance with my conclus-
lons on the third issuc on this appcal.

(7) A similnr declaration as regards Shivjils
undivided sharces in cortaln of the propsr
ties in n~ccordance with my conclusions on
the fourth issue.

(8) A similar doclaration as regords Vandrav-
en's undivided shares in certain of the
propertics in accordance with my conclus-
ions on the fifth issue. ‘

(9) An order for specific performance of  the
sccond (Quadripartitc) agreemcent. of the
15th January 1948 in the manncr indicated
in my conclusions on tho slxth issue.

(10) An order for cach of the accounts and
engulricvs (other than thc unguiry already

ordored under paragraph (4} above} to which,
on the soventh issue, I have held Mohanlal

and Shivji rospectively to be entitled.
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(11) An order for payment to Mohanlal, Shivji
or Keshavji, as the case may boc, of any
summ found to be due to any of them on
the taking of each of the sald accounts
and on the holding of vach of the saild
enquiricvs, cacii of suciu sums to be cal-
culated with refervnce to the respoctive
shares or inturests to which I have held
those parties to bo entitlcd during the
periods covercd by the accounts respect-
ively or at the respective datos as atb
which the valuss are to be ascertained,
as tho case may be, with any appropriate
set-offs of any sums so found to be due.

(12) An order that the plaintiffs Mohanlal and
Shivji do recovor from the first defcond-
ant Keshavji their respcctive costs of
the proceedings up to and including the
trial.

(13}
Court for directions as to the working
out of this dvucree and as to the costs
of the taking of accounts and holding of
enquiries.

I have said that that is the deocrec
as at present advised, I would order. So far
as I can see, 1t would disposc-of all matters in
dispute, but in casc I have overlookecd any dstail

which,

I would further order that any party do have liberty

to apply to this Court at its next sittings at Dar
es Salaam for further consideration of the form
of the decree, a draft (or, if any detall is in
dispute, drafts) of which should bo previously
submitted, Among other things which the parties
may wish us to consider are the dates up to which
the accounts of profits from the various proper-
ties should be taken. It would appsar from
Bulstrode & Bradley (1747} 3 Atkyns 582 (26 E.R.
1136), Beil v Read (1765} 3 Atkyns 590 (26 E.R.
1140) and Barfield v Kelly (1828} 4 Rusell 385
(38 E.R.839) that such accounts may and should
be taken up to any date not later than that of
the Reogistrar'!s certificate. A similar consid-
eration may arise as regards tho dates as at which
the market valuscs of items (B) and (G} respcct-
ively be ascorftained by onquiry.

In the interests of the parties and of futurc

Liberty to any party to apply to the High
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peace between them I think it right to conclude
with the following general comment on the case.
Various passages in Keshavji's ovidence depict
him as an arbitrary, dictatorial and somewhat

impulsive man who in his exercise of the headship
of thc family displayed from time to time sSome-
thing vory like tyranny and who was prone to as-
sume tho sole right to control the course of the
businocses. T claim to be head and dictator of
the family”, as he sald 2t one stage in the box,
sums up his attirvude. Ho was however, doing him-
self less than Justice, for a number of his lettors
disclose a much more reasonablc attitude. His
youngor brothors, truc to the Hindu tradition of
organiscd family 1life, deferrcd for many years to
his leadership and authority, trusting in his
judgrment and integrity, content that he should
hold the purse-strings for them all, and thercby
imperilling their ability to establish their legal
rights if a conflict supervened. At length, when
the conflict came, they suffered the disadvantage
of those who over a long period leave the adminis-
tration of joint affalrs to one of their number:
their trustfulness, and indeed their neglect to

look after their affairs, had encouraged the assump-

tion by their eldcr brether of rights which in
reality were those of all three, not his alone.
Keshavji may perhaps have acted dishonestly, or
he may have besn guilty of no more than confusing
his claim to take the lead, as the senior member
of the family, in controlling the family business
of which he had originally been the chief promoter
with a different and wrongful c’aim to appropriate
its assets for himself and to assume the rols of a
genorous distributor of such part thercof as he
might choosc to gilvo away. It is unnecessary
to decide -~ and I make no attempt to do so - into
which of thosc two errors Keshavjl fell. The only

questions requiring decision are the 1ssues to
which I have refcrred,. And it would serve only
to poerpotuate ill-fecling - without any compensat-
ing benefit ~ i1f the youngcr brothers were to per-
sist in recrinination or suspicion. The brothers
would do well to forget those unfortunate and cost-
ly disputcs once and for all.

ROGER BACON

JUSTICE OF APPEAL
Nairobi.
6th June 1956.
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WORLEY P.

In the Jjudgment which has tsen prepared by
the learned Justice of Appeal, the history and
the facts of this matter and the issues raised on
this appeal are set out and diccussed so fully
and carefully that there is no need for me to re-
peat them., I have had the advantage of reading
that judgment when in drailt and of discussing 1t
with my brother Bacon. I agree entirely with his
analysis of the business and lesal relatlonships
between the parties, wilith the constructlon he has
placed upon the two agreements and the correspon-
dence and with his conclusions and findings there-
on. I therefore agree that the appeal and cross-
appeal must both be allowed and I agree with his
proposed orders as to costs. An order will be
made accordingly.

I have given full cousideration to the de-
talls of the orders to be made consequent upon
these findings and have had thc advantage of dis=-
cussing with Bacon J.A. those which he has pro-
posed. So far as I also can see they wlll dis-
pose of all the disputed issues railsed by thils
appeal; but, in casc any point has been overlook-
ed or in case any party or parties wish to apply
to this Court for any modiflcation of a consequen-
tial order or in case any party wishes to have an
opportunity to address the Court on the question
of costs, a directlon will bo given that the final
order on this appeal and cross~appeal shall not
be signed until the partios have had opportunlty
to apply to this Court at 1ts next forthcoming
slttings in Dar es Salaam.

Before concluding this judgment, I wish to
point out that a part of the confusion and un-
coertainty as to the propertles gffected by the
second agreemont of 15th January, 1948 was occas-
ioned by an error in the preparation of the rccord.
Schedule B to the plaint, as originally filled,
catalogued only six propertles. An amendad
Scheduls B, listing eight properties, was filed
wlth leave, on 19th September 1950. No note was
made on the original schedule nor wero the amend-
ments on the amended Schedule shown,as they should
have been, in red ink. Consoquently, thc amond-
ment was lost sight of and the Schedule as ori-
ginally filed was copied for the appeal rccord.
This is yet another instance of the troublec which
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can be, and often is, caused to thils Court by the
fallure of advocates to observe wmndof the Courts
of trial to insist on, the normal practice- when
amendments to plecadings ~re made.

N.A. WORLEY

PRESIDENT
Nairobil
8th Junc 19566.

MAHON J.

I have had the advantages of reading the two
Judgments which have alrecady been delivered. I
entirely agree with all thet has been sald and
have nothing to add.

G.M. MAHON
JUDGE

DELIVERED at Dar es Salaam on 22nd June 1956.
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No.40.

ORDER OF COURT OF APPEAL FOR ! ASTERN AFRICA
AT DAR 5 SATAAM.

IN HER MAJESTY'S COURT OF APPEAT, FOR EASTERN AFRICA
AT DAR ES SALAAM

CIVIL APPEAL NO,.37 OF 1955.

BETWEEN
1. KESHAVJI RAMJI
2. VANDRAVAN MAGANLAL APPELLANTS
AND
1. MOHANIAL RAMJI
2. SHIVJI RAMJI RESPONDENTS

Appeal from a Jjudgment and decree of Her Majesty!'s
High Court of Tanganyika at Dar es Salaam (Mr.
Acting Justice Edmonds) dated 5th October 1954 in

Civil Case No.43 of 1950

between
Mohanlal Ramji
Shivji Ramji Plaintiffs
and
Keshavji Ramji
Vandravan Maganlal Defendants

IN COURT this 27th day of July, 1986 -
Before the Honourable The President (Sir Newnham
Worley) - the Honourable Mr.Justice Bacon and the
Honourable Mr.Justice Mahon.

ORDER

THIS appeal and the cross appeal filed Dby
Respondent No.l Hohanlal Ramji coming on for hear-
ing on the 5th and 6th days of December 1955 AND
UPON hearing Mr .0'Donovan and Mr. Frascr Murray
counsel for appellants and Mr.K.A. Master, Mr.P.R.
Dastur and Mr.H.G.Dodd counsel for Respondent No.l
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anc upon recading the written arguments filed by

Respondent No.2 it was ordered that thils appeal and

cross appeal do stand for Jjudgment and the same
having been delivercd on the 22nd day of June,
1956 and tho matter coming for further considera-
tion thils 27th day of July, 1956, IT IS ORDERED:~

That this Appcal and the Cross Appeal be
allowed and thut the Judgment and Decree of the
High Court of Tanganvika (The Honouravle Mr.Acting
Justice Edmonds) he set aside and a Decree bc sub-
stituteun as follows:-

(a)

(©)

(c)

(a)

(o)

This Court declares that Mohanlal was a
partncr in the firm carrying on business
under the style - "Keshavji Ramji® as
from its commeuncecment in or about 1920
until its dissolution as ‘herein decrcoed,
with a one-third share therein.

This Court declares that Shivji was a
partner in the said firm as from its com-
moncemont until lst January, 1948, with
% onu-third share thercin.

This Court declares that Keshavji was a

partner in the said firm with a one-third
sharc thcorein 2s from its commencement

until the lst January 1948 and with a

two-thiras share therein as from that

date untili its dissolution.

This Court orders that «n enquiry be made
as to the date in March 1950 on which
Keghavji Ramji Limited acquircd the busi-
ness carricd on by the firm of Keshavjl
Ramji.

This Court declarcs that the firm of
Keshavji Ramji was dissolved as at the
last mentioned date.

This Court declares that Mohanlal is
entitled to an undivided sharc in the
following propurtics:-

(1) An undivided one-third sharo in item
(A}, namely Title No.366. Plot No.528
on Windsor Street, Dar es Salaam (to-
gether with the bulldings and tempor-
ary shed built thorcon) from the date
of its purchasc 1In 1926 wuntll 16th
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January 1948 and thercaftor 284 per
contum undivided share thercin.

An undivided one-third sharce in item

(B), namely, Title No.6137, Plot Nos.
913/2 and 914/2 on the McGowan Estate

in the Upanga Area, Dar es Salasm from
the date of its purchasc such share

to be ecleculated on the truc market
value of this entirec item (B) as at

the datec of the transfor thovoof to 10
Koshavji Ramji Ltd.

An undivided one-third share in item
(C), namely, Title No.6040, Plots Nes.
1392/2; Flur III and 2066/2; Flur
III, on Kisutu Strect, Dar cs Salaam
(together with the buildings erccted
thereon) from the date of its pur-
chase in 1931.

An undivided one-third share in itom

(D), namoly Titlo No.6039, Plot No. 20
2078/2; Fiur III, on Kisutu Street,

Dar c¢s Salaam (with an iIncomplote
building thereon) from the date of

its purchase in 1933 until thce 15th
January, 1948, and thercaftoer a 28%

por contum undividcd sharc thcerein.

An undivided one-third sharc in iten

(E), namoly, Plots Nos.1148/16, 1149/16
and 1150/16, on Mtendeni Stroct, Dar

¢s Salaam (with temporary housesbuilt 30
thercon) from tho date of the liccnce

in tho namec of Keshavji in 1944 until

the 1b6th Januar¥, 1948 and thercaftcr

an undividod 285 pcr contum  sharo
theroin,

One-third share of the truc markot
value of i1tems (F) and (G), namely,

Plot No.586/206 on Pugu Road in tho
Gerezani Industrial Area, Dar oS8
Salaam, and Title No.P.R.7446, Plot 40
No0.208/2875, in the Industrial Arca,
Nairobi as at the dates of their sale

in 1950 and 1951 rcgpcctively.

(g) This Court dcclares that Shivji is entitled
to an undividced share in the Tfollowing
proporticse=
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(1) An undividod 28% por centum share in
item (A) as from 15th January, 1948
and onwards.

(2) An undividoed one-third share in item
(B) from the date of its purchaso,
such sharo to be calculated on the
truc markct value of this entirce item
a3 at tho date of the transfoer thero-
o’ to Keshavji Ramji Ltd.

(3) An undivided one-third share in item
(C) from the date of its purchase in
1931 .

(4) An undivided 28% per centum share in
items (D) and (E) as from 15th Janu-
ary, 1948, and onwards.

This Court declares that Vandravan is
entitled to.an undivided 143 percentum
share in items (A), (D)and (E) only since
15th January, 1948.

As regards item (D), this Court orders
that if the building is to be completed
and the partners all wish to retain their
prescnt respectlve sharces in the property
as a wholec, then each will provide his
proportion corresponding with his share
of the ceost of finishing the work.

AND IT IS PURTAER ORDERED that parties

do specifically perform thce second agree-
ment of the 15th January, 1948, by all of
them talking such steps in concert as would
give to each of thom a clear legal title
to his agrceed share in the threc proper-

ties, noumely, items (A), (D) and (E) and

for this purpose follow the directlons

containcd on page 31 of the Judgment of

this Court. '

AND IT 1S FURTHER ORDERED that thoe Roglis-
trar oi' Her Majosty's High Ccurt at Dar
es Salaam should take accounts and hold
enquirics hercunder specified:=-

"On the taking of cach account such
sum or sums if any, as Kecshavji may
prove to have paid to Mohanlal or
to Shivji, as thc casc may bc, to-
wards or in cxcoss of tho amount
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found to be payable by him (Leshavji)
are to be credlted to him in that
account.!

Mohanlel is entitled as against Keshavjl to:-

(a)

(b)

a partnorship account of the actt profits
of the business (excluding the profits
obtalned from the investmcnts in the pro-
perties) from its commencemsnt in or
about 1920 to thc dissclution date and
intercst at 6% on the amount of Mohanlalls
share of partnership asscts from such
last mentioned dats to the datc of the
decroc.

An account of the nett profits obtained
from the properties as follows:=-

(1) From ltem (B) from the date of its
purchase in 1950 until the date op
dates at which Keshavji disposed of
this property in 1950 or 1951.

(ii) From item (C) from the date of its
purchase in 1931.

(iii) From items (A), (D) and (E) frow the

1st January, 1948,

(iv) From item (F) from the datc of 1its
purchase in 1948 until the date of
its transfer by Keshavji to Keshavji
Ramji Ltd. in 1950.

(v) From item (G) from the date of its
purchase in 1949 until the date of
its transfer by Keshavji in or since
1951.

(¢) An enquiry as to tho market value of iltem

(B) as at the date or dates at which

Keshav ji disposed of it;

(d) An enquiry as to the market value of item

(F) as at the date of its transfer Dby
Keshav ji to Keshavji Ramji Ltd.

(e) An enquiry as to the market value of item

(G) as at the datec of its
Koshavji in or since 1951

transfcr by
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(g)
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An enquiry as to what date was the dis-
solutlon date;

An enquiry as to the value of the assebs
of the business ag at the dissolution
date, excluding the value of any of the
propertics but including that of the
goodwill.

Shivjl is entitled to the accounts mentioned
above in paragraphs (b)(i), (b)(ii), (b)(iii) and
to the enquiry mentioned in paragraph (c) hereof.

(kk)

(n)

IT IS FURTHER DIRECTHD that the accounts
of the profits from the various proper-
tics be taken up to 51lst August 1956
except where herein otherwise directed.

IT IS FURTHER DIRECTED that in calculat-
ing the value of Mohanlal's share in
the business at the dissolution date, no
part of tho sum of Shs.50,501/~ paid to
Shivji pursuant to the first agrecment
should be treated as having been pald by
the business but should be treated as
having beon paid by Keshavji.

AND IT IS IFURTHER ORDERED that payment
be made to Mohanlal, Shivji or Keshavji
as the casc may be of any sum found due
to any of them on the taking of each of
the saild ccecounts and on the holding of
each of tho said enquiries, each of such
sums to bo calculated with reference to
the rospcctive sharos or intercsts to
which this Court had held those parties
to be entitled during bthe periods covor-
ed by thic accounts respectivoly or at the
reopective dates as at which the values
arce to bo ascertvainced, as the casc may
be with any appropriste set~offs of any
sums 8o found Lo be duc,.

AND IT IS FURTIIZR ORDERHD that the decreo
shall carry intorcst at 6% from the date
of thoe decrcec till payment on the amounts
found duc and payable by Koshavji to
Mohanlal on taking accounts.

AND IT IS FURTHER ORDERED that:-

(1) The Plaintiff, Mohanlal do rceceive
from the first Defendant, Keshav ji
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his taxed costs of the procecdings
up to and including the trial; Moh-
anlal to recsive two advocates' costs.

(2) That the costs of the issue at the
trial as to Vandrevan's share in the
properties incurred vy Vandravan be
taxed and paid to him by the first
named Pla.ntiff, Mohanlal.

(3) That the Appellants do have their
taxed costs of the Appeal (two advo-
cates) as against the first Respond-
ent end the first reswvondent do have
his taxed costs of tic Cross Appeal
(two advocates) the first mentioned
costs to be set off agoinst the last.

(o) AND IT IS FURTHER ORDHERED THAT any party

shall heve libcrty to apply to Her Majes-
tyts High Court at Dar es Sataam for dir-
sctions as to the working out of this
Decree including the appointment of a
Receiver of thc rents and profits of the
aforesaid properties and as to the costs
of the taking of accounts and holding of
enguiries and meatters incidental thereto.

Given under my hand end the seal of
the Court at Nairobi the 27th day of July
1956.

H.R.F'e Butterficld

Deputy Registrur.

Issued this 13th day of August 1956.
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No.41.

ORD:R GRANTING FINAL LEAVE TO THE APPE%LQEE
T T0 APPEAY, TO AL AJEST N COUNGIL,
IN HER MAJESTY'!S COURT OF APPEAL FOR EASTERN AFRICA
AT DAR ES SALAAM
Civil Application No.4 of 1956,

IN THL MATTRER OF AN INTENDED APPEAL TO HER MAJESTY
IN COUNCIL.

BETWEEN
KESHAVJI RAMJI Appellant/Applicant
and
MOHANLAL RAMJI 1st Respondent
SHIVJI RAMJI 2nd Rospondent

(Appeal from the Judgment and Order of Her Ma Jjesty!s
Court of Appeal for Eastern Africa, at Dar 68
Salaam detced the 2¢nd day of June 1956 in Civil
Appeal Nc,37 of 19556,

BETWREN
KESHAVJI RAMJI
VANDRAV..IT MAGLNLAL Appellants
and

MOHANLAL RAMJI
TTIVJI RAMJITI Respondents )

In Chambers this 8th day of April 1957
Beforo the Henourable Mr. Justice Lowe.

ORMER

UPON application made to this Court by Counsel
for the sbove-namcd Applicant on the 8th day of
april 1057 for final leave to appeal to Her Ma jesty
in Council as a matter of right under sub-~section
(a) of the Scction 3 of the East African (Appeal
to Privy Council) Order in Council 1951 AND UPON
HEARING Counscl for the applicant and for the Res-
pondent THIS COURT DOTH ORDER that the Applicant
do have final leave to appcal as a matter of right
to Her Majesty in Council from the judgment and
Ordor, and that the costs of and incidental to
this application be costs in the intcnded appeal.

Dated at Dar es Salaam this 8th day of April,
1957.

Sgd. H.R.F. Butterfield
Deputy Registrar
H.M. COURT OF .APPEAL FOR EASTHRN ..FRICA
Slgned and Issued 8th April 1957.

In the Court of
Appeal for
Eastern Africa

at Dar es Salaam.

No,.41

Order Granting
Final Leave to
the Appellant
to Appeal to
Her Majesty in
Council. ?

8th April 1957,
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Exhibits " EXHIBITS
Exhibit D.12 EXHIBIT D.l2
Power of POWER OF ATTORNEY OF MQHANILAL RAMJI
Attorney of
Mohanlal KNOW ALL MEN BY THESE PRESENTS that I, MOIANLAL
Ramji. RAMJI British Indian of Dar es Salaam in the Tang-

anyika Territory do hereby nominate constitute and
2lst December appoint KESHAVJI RAMJI also British Indian of Dar
1929. es Salaam aforesaid by true and lawrul attorney for
me in my name and for my use and account to do the

following acts and things :-

1. To receive the rents and profits of and
manage all the houses farms lands and property of
whatsoever tenure and of any interest therein, of
or to which I am now or at any time hereafter shall
or may become entitled for any interest or estate
whatsoever, with liberty in course of such manage-
ment to let or demise the property or any part
thereof either from year to year or for any term
or number of years or for any less period than a
year at such rents and either with or without any
fine or premium and to such covenants and condi-
tions as the said attorney shall think fit and with
liberty also to accept surrenders of 1leases or
tenancies to make allowances to and arrangemnents
with lessees tenants and others to cut timber and
other trees whether for repairs sale or otherwise
to repair and rebuild houses or other buildings and
to insure the same against damage by fire tempest
or otherwise to repair fences to drain or otherwise
improve the property or any part thereof to appoint
and employ agents servants and others to assist in
the management of the property and to remove them
and appoint others in their places and to pay and
allow to the persons to be so employed as aforesaid
on such salaries wages or other remunerations as
the said attorney shall think fit and with power
also to give effectual receipts and discharges for
the rents profits income of the property and on
non-payment of any rent or the breach of any cove-
nant agreement or condition which ought to be ob-
served or performed by any lessee or tenant to take
such proceedings by distress action or otherwise
for recovering such rent or in respect of such
breach as the said attorney shall think fit and
generally to do all such acts or things in or about
the management of the property as the said attorney
might do if he was absolute owner thereof also to
use and take all lawful ways and means for recover-
ing any houses lands or property belonging or supp-
osed to belong to me.

~
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2. To ask sue for recover and receive all
sums of money goods effects and things now or here-
after owing or payvable to me by virtue of any secu-
rity or upon any balance of account or otherwise
howsoever and to give sign and execute receipts
releases and other discharges for any property or
thing in action whatsoever,

3. To apply for purchase perform sign and
execute all such acts deeds transfers matters and
other things as 1may be necessary for the purpose of
acquiring land of any description in the Tanganyika
Territory.

4, To sell morigage lease or otherwise dis-
pose of or deal with any real or personal property
(whether in possession or reversion) now or here-
after belonging to me ar which I have or shall have
power to dispose of or as mortgagee or otherwise
and to sell either by public auction or private
contract and subject to any condition as to title
or otherwise with liberty to buy in at any sale
either by auction or otherwise fto rescind or vary
any contract for sale or resell without belng ans-
werable for any loss arising thercby.

5. To commence prosecute enforce defend ans-
wer or oppose all actions and other legal proceed-
ings and demands touching any of the measures
aforesaid or any measures in which I am or here-
after be interested or concerned and also if thought
fit to compromise refer to arbitration abandon
submit to judgment or become nor-sulted in any such
action or proceedings as aforesaid.

6. To settle compound submit to arbitration
or compromise any accounts disputes claims actions
or proceedings in which I may be concerned and pay
any money due or which the said attorney may con-
sider due from me,

7. To draw aceept or endorse bills of ex-
change promissory notes or cheques in satisfaction
or on account of any debt or claim due or payable
to or by me.

8. To apply for any money which may come to
the hands of the said attorney under this deed in
payment of all costs and expenses incurred by him
or about the execution of the powers herein con-
tained or to realise the same by way of mortgage
or otherwise.

Exhibits
Exhibit D.12

Power of
Attorney of
Mohanlal
Ramji.

21st December
1929- -
continued



162.

Exhibits 9. To deposit any money not required for costs
and expenses as aforesaid at any Bank either in the

Exhibit D.12 name of the said Attorney or in my name and to

withdraw the same from time to time and to open or

Power of close any current account and to draw and sign
Attorney of cheques.

Mohanlal

Ramji, 10, To invest any money either in the name of

the said attorney or in my name in any investment
21st December or in the purchase or on the security of any pro-
1929 - perty wreal or personal or any interest therein
continued. which he may think proper and to vary the invest-
ment from time to time.

11. To execute and do in my name or otherwise
all such deeds covenants agreements and things or
to appear in any Court or Courts Registration
Offices or offices as the said attorney may think
proper for the purpose of giving effect to the
powers hereby conferred,

12, AND GENERALLY TO DO EXECUTE and perform
any other act deed matter or thing whatsocever which
ought to be done executed or performed or which in
the opinion of my sald attorney ought to be done
executed or performed in or about my concerns en-
gagements and business of every nature and kind
whatsoever as fully and effectually to all intents
and purposes as 1 my-self could do if personally
present and did the same 1in my proper reason
it being my intent and desire that all matters and
things respecting the same shall be under the full
management and direction of the said attorney AND
FOR THE FURTHER better and more effectually doing
effecting executing and performing of the several
matters and things aforesaid I hereby give and
grant unto my said attorney full power and autho-
rity from time to time to appoint one or more sub-
stitute or substitutes to do execute and perform
all or any such matters and things as aforesaid and
the same substitute or substitutes at pleasure to
remove and to appoint another or others in his or
their place or places and all and whatsoever my saic
attorney or his substitute or substitutes shall do
or cause to be done 1n or about the premises I
hereby covenant with the said attorney to allow
ratify and confirm,

IN WITNESS whereof I have hereunto set my hand
this 21st day of December One thousand nine hundred

‘N
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and twenty nine.

SIGNED AND DELIVERED by )
the said Mohanlal Ramji )
this 21st day of December)
1029 in my presence, it )  Sgd. MOHANLAL RAMJI
having first been inter- ) (Sgd. over 10/- R.
preted and explained to ) Stamp)

him when he appeared ;

perfectly to uncderstand

its contents )

DISTRICT OFFICE
21st DEC 1929
DAR ES SALAAM

Registration Fee Shs., Ten paid and
General Revenue Receipt No. C€.84280
dated 21.1.30 1issued.

Sd. D.A. Colton
Ag. Registrar General
of Documents

Exhibit D.12

TANGANYIKA TERRITORY.
MEMORTAL

Be 1t remembered that the within Power
of Attorney was duly registered at the
Principal Registry at Dar es Salaam at
10 a.m., hours on the 21lst day of January
1930 in Volume No. V.4 Folio No. 691.

3d. D.A. Colton
Ag. Registrar General
of Documents

Power of
Attorney of
Mohanlal
Ramji.

21st December
1929 -

continued,
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Exhibit D,.14

Translation
of Property
Agreement,

15th January
1948,

164,

DATED day of 1929

MOHANLAL RAMJT
- to =~

KESHAVJI RAMJI

GENERAL POWER OF ATTORNEY

S.N. Ghose,
Advocate,
Dar es Salaam.

EXHIBIT D,14

TRANSLATION OF PROPERTY AGREEMENT

- We the undersigned Keshavji Ramji, Mohanlal
Ramji, Shavji Ramji, and Vandravan Maganlal hereby
agree and confirm +that we have the following
properties in Dar es Salaam as tenants in common:-

1, The leasehold property on Windsor Street together
with structures thereon,

2. Freehold plot comprised in Title No.6039 together
with structure thereon,

3. Kisutu Street temporary House (Mtendeni Street)
ia which now the follewing tenants lives: Velj:
Walji, Shantaben, Babu and Jagjiwan etec.

4, The plot on Upanga Road belonging once to Sule-
man Lembi in which we have kept i (one-fourth)
share with Harikaka,

In the above described properties we confirm
that we have the following shares :-

10
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Keshavji Ramji .. 283% (Twenty Eight & half per

cent)
Mohanlal Ramji .. 283% - do -
Shavji Ramji .o 28?% - do -
Vandravan 145% (Fourteen & half per
Maganlal oo cent)

Fach one of us hereby agree to take the re-~
furns that may be derived out of the above
properties in proportions above described after
the expenses have been deducted therefrom.

The management of the above properties for the
first five years shall be done by Keshavji

Ramji without any payment, The management

will include renting of the premises, eviction

of tenants, fixing rent, taking rent, white-

washing and small repairs,

Sub-~paragraphs:-

The manager has no power to evict the share-
holders of properties,

The parties hereto will decide by majority
Votes as to who would manage the properties
after the lapse of the first five years.

The above mentioned properties are in the names
of Keshavji Ramji, Mohanlal Ramji and Shavji
Ramji and we alil hereby agree to include the
name of Vandravan Maganlal 1in the said pro-
perties.

To erect the buildings situate on Kisutu
Street and for the purpose of the business
carried on in the name of Keshavji Ramji, Mr,
Keshavji Ramji has with the consent of Shavji
Ramii obtained a loan facility on mortgage on
the Windsor Street plot end building from the
Exchange Bank of India & Africa Limited, Dar
es Salaam to cover a loan facility up to Shs.
100,000/~-. For this loan facility the whole
responsibility will be of Xeshavji Ramji,
Mohanlal Ramji and Vandravan Maganlal and with
which Shavji Ramji has no concern. To obtain
such loan facility on the Windsor Street Plot
and buildings Keshavji Ramji, Mohanlal Ramji
and Vandravan Maganlal shall have a right. If
it is found necessary to obtain a Mortgage on
this plot and building from any other place we
all the shareholders undertake to.obtain such

Exhibits
Exhibit D.14

Translation
of Property
Agreement,

15th January
1948 -

continued.
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mortgage (Shavji Ramji included). But such
right shall subsist up to 1lst. Jan. 1953.

The Manager of these properties should insure
the builldings and pay the insurance thereon out of
the rents realised.

The rents of the premises now used by both
Keshavjl Ramji and Shavji Ramji shall be Shs.150/-
per month (shillings one hundred and fifty) and
when Mohanlal Ramji would come back from India he
should be given a flat in the building on Xisutu
Street of the same size as of one occupied by
Keshavjl Ramji and its rent shall also be Shs.150/-
per months (shillings one hundred and fifty). There
shall not be any change in the rent within coming
two years in the rents now fixed,

We Keshavji Ramji, Mohanlal Ramji and Shavji
Ramji and Vandravan Maganlal herenoy confirm and
agree that we are all equal partners in any of our
ancestral property at Bhanvad, Indila both moveables
and immoveable., And we declare that we have no separ-
ate personal claim or debt against the same. Except
for what 1s stated above all the ornaments, furnil-
ture, clothes, household effects etc. now belonging
to individual shareholder shall be his personal
property and we declare that none other shall have
any interest therein.

We further declare that all the accounts of
rents of the properties up to 31.12.47 have been
settled and that none of us have any claim or debt
against or owing to any shareholder as regards
rents.

We Keshavji Ramji, Mohanlal Ramji, ShavJji
Ramji and Vandravan Mohanlal enter into this settle-
ment out of our own volition and while in full pos-
session of our sanity. On this draft deed we have
set our hands and we undertake to get a proper
document drawn by an Advocate on the above subject,
until the proper document by a lawyer is drawn up
we agiree to what 1is written in this document ana
undertake to act in accordance with this agreement.
All the costs of the proper document that may be
drawn up by an advocate shall be .borne in propor-
tion to the percentage of our interest. This
document shall be null and void and of no .effect
after the proper document 1s drawn up and all the
shareholders hereby undertake to execute the proper
document when it is drawn, Keshavjl Ramji has,
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as attorney of Mohanlal Ramji, agreed to the above
as Mohanlal Ramji i1s now in India. The Manager of
the property hereby undertakes to pay the balance
of rents to each shareholder monthly at the end of
each month,

SIGNED AND DELIVERED by
Keshavji Ramji, Mohanlal
Ramji by his Attorney

)

g sd. Keshavgl Ramji
Keshavil Ramji, (hrav]ji g

)

)

)

.P. Mohanlal Ramji
Keshavgi Ramji
Ramji and Vandravan
Maganlal in their own
handwriting before us at
Dar es Salaam.

Shavji Ramji

Vandravan Maganlal

15.1.48

8d. Nandlal Dharamsi
Sd. Lavji Kara

Original has been
st?mped with Shs.
10/~ Stamp.
15.1.48

EXHIBIT P.5

ENGLISH TRANSLATION OF EXTRACTS
FROM LETTERS IN GUJERATT
(Put in as Exhibits P.* and P.4)

FILE NO. I

LETTERS WCITTEN FROM INDIA (BHANWAD)
BY KESHAVJI RAMJI

TO MOHANLAL RAMJTI AND SAWJI RAMJI

Exhibits
Exhibit D.14

Translation
of Property
Agreement.

15th January
1048 -

continued.

Exhibit P. 5

Bhanwad, | 31.1.34

P.l3 -=-- We are also much pleased that you have
T.7-8 2Ot MUCh WOPK vvivnveeeineonoonansacanon

Fnglish trans-
lation of
extracts from
letters in
Gujerati.

(Put in as
Exhibits P.3
and P.4).
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Exhibits Bhanwad, D.14.10.3%4,
Exhibit P, 5 P.17
T.0.14 To Brother Savjil ..... .
English trans- From Brother Keshavji Ramjl ..........
lation of
extracts from
letters in ceriecasseas(You) both the brothers do the work
Gujerati. peacefully - As you are young, you do your duty.
(Put in as If you have any difficulty, write me a letter in
Exhibits P.3 detail. But (you) should:remain guiet. Mohanbhal
and P.4). - is in my place and .you are in the place of Mohanlal.
continued Therefore do the work with care. Do not hear what
others say. But keep in mind that the workshop is
JOUI'S teeovavosas
Bhanwad. D.8.7.1934.
Page 19
22

To brother Mohanlal and Sawji, Dar es Salaam

Writer brother Keshavji Ramji's compliments
from Bhanwad ...

I have noted .what you wrote dbout Yusufali.
What works they (he) are doing and whether he has
profits in that work? Let me know which carpenters
are going to his place .......ceu'.o

Further, you wrote that there 1s balance in
the Bank, that you have informed me. Still there
are six months inclusive of the current month. Rent
also will be added to it and work also will be

done. In that case it may reach about 30 (thou-
sand), cannot say, but for the remaining, try to
arrange that it comes to hand before time ........
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P22 Bhanwad, D-5-8-34.

To brother Mohanlal and Sawjl, Dar es Salaam,

From Keshav]i from Bhanwad -

Received your (register) letter of 31-7-34 and
noted the contents. Have also received the Hundi
No.97 for Rs. Fivec Hundred, so do not worry. Have
noted what you wrote about money matters. Have also
noted what you wrote about the expenses incurred
here byv me, It is good that you economise there.
I also do not incur such expenses as may be harmful
to us; and 1t would not have mattered if 1t was
not done; but, what is done is done. Now no
rurther (expenses) is to be done. What you write
is due to the force of circumstances, otherwise it
would not have been necessary for you to write;
now I will not put you 1in such position that you
may have to write again ......000.. e e

Bhanwad, 18-3-54 Sunday.
P.24 F.I
To brother Mohanlal and Sawji ......c0c0cuca.

Writer from Bhanvad, brother Keshavji Ramji..

Further, have noted that you have given work to the
Greek for the Moitor Mart, and if it is convenient,
it should be taken back in future, but ..... caeeos

Pay proper attention to Fords peoples, Real
work with wus is for bodies, therefore attention
should be paid to it. Further have read what you
wrote about Lord K. and that (you) had to borrow

1 from outside sources. But it would be good if
it was paid as early as possible. Because this is
the last year - and we must take care that he
does not
Because at the last moment he may say that he would
accept it if it was paid in full - Therefore keep
in mind; had enquired about us; what reply is sent
to him. And 1if the first instalment is paid up as

Exhibits

Exhibit P. 5

English trans-
lation of
extracts from
letters in
Gujerati.

(put in as
Exhibits P.3
and P.4) -
continued.
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early as possible, one-third of the interest will
be reduced. Therefore I do not write further about
it, because for that it is you who worry much about
it. I simply write - It solely depends on you -

Bhanvad, D.23%.12.34.
To brother Mohanlal ~e-eee--
From brother Keshawji Ramjl --==--

Recelved your letter and read the contents. Have
noted what you write about money matters. (you)
collected Shs.l5-=~-from Mr.Dharsee and Shs.2b....
from Saleh Vares, making a total of Shs.lO-emm- and
that too at the rate of interest of 8 per cent that
too is well. Now let me know, how much interest we
will have to pay monthly and that for 3 years - and
to reduce the amount of Shs.5 ....... every year.
Further, you had shown more balance before it is
less now; may be due to outstandings - You write
that outstandings worth 10 to 12 will be collected
this month, but it would be well if the outstand-
ings are good (definite?). Then ynu will have no
difficulty. If this amount is paid up, then the
amount of rents recelved may be credited separately
and the sum taken from the rents will be paid up.
Therefore as soon as rent is received regularly, it
should be regularly paid to in the Bank or to
Dharsee. Then you have not have the slightest
trouble., And spend from the profits from the work-
shop and the remaining balance can be credited. Do
as is convenient to you, What more can I write;
you know. Further, you wrote about the necessity
of extending the shed of the workshop. Will it be
done by Karimjee or shall we have to incur the ex-
penses - It is good that Karimjee will extend one
office -and one room in the corner; and it is true
that one room 1is too small for Sawji to live in.
He must have one more hig room. Therefore it would
be better if one more room was extended. Further,
if the shed 1s extended wup to the road, then do
have a gate and windows put therein. And if an
office 1s done in the corner, on the remaining por-
tion a wall should be erected. It should not be
left open. The gate for motorcars to come in and
go should be made new. Further, have noted what
you wrote about money and I also know it. Have a

~..
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copper "CHORI" and Rs. 325/- for community plot. Exhibits
Except that, we have given nothing and nothing else

is to be given now - Have not done it on anybody's Exhibit P. 5
advice or have not followed anybody's example - What-

ever is given, it was necessary to give - When you English trans-
come here, you will see and say that it is well. lation of
Only that money which you remit is spént and for extracts from
that also, you have to worry. Buf now nothing is  letters in

to be done, Want more money but payment is to be Gujerati.
made in December and therefore an helpless. Now (put in as

I have nothing mcre to do - When the money is paid Exhibits P.3
up and there is a balance, then let me know, I and P.4) -
will still require some more money, for what pur- continued.

pose I inform you, You will know when you see the
plan. It can be purchased now, but if some other
person........1t will be difficult to get. Then,
there is another plot of Kara Pancha. He is in
debts and that plot can be had for Rs. 3500 to Rs.
3700. Please write if you decide about it, He
is alright with vs, If the plot is there, it will
be necessary for the brothers, If all live at home,
definitely more space is

Bhanwad, D-30-G-33.

noted that the work of Sawji is completed. Also
noted that have undertaken Magan's work, Have notel
what you wish about the carpenters. Also have
noted what you wish about the Bank, but please try
to reduce (2overdraft) as much as possible - Brother
Sawji, you live unitedly with elder brother, and
you have as much worries as I and brother have.
Therefore try to pay up as much as possihle. As
long as it (debt) is over our head, we cannot sit
peacefully, Our name (?credit) reputation is good;
Every person who comes here praises much, There-
foere pay proper attention. As you are my brother,
I have no worries at all. I have great respect
for my brothers. I remember father very much,
because I had much experience {of him). You were
young, so you do not know - But you also must be
remembering him. I am elder brother of both of you.
You should consider me as your father, and you must
be considering also - You should not take 111 I have
written something. I will write but will not allow
any one clse to say (against you). People praise
vou as much as Mohanbhai, so you should continue
as such. You share with brother in misery and
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happlness, so you continue in the same way - Where
there is unity, there is wealth - If the debt on us
is paid up, everything will be alright within five

English trans-
lation. of
extracts from
letters in '
Gujerati.

(Put in.as
Exhibits P.3
and P.4) -
continued.

VEAYS sesornencns

First settle properly with Kani and then start his
works otherwise he will charge you more at the end

of the year.

after settlement with Standard people.

godown 1s
a tenant --

vacant, keep

You must have goft=--wemcveww- printed
Qur one
in view to find out

AIRMAIL
(reverse)=v--ae--

Bhanvad, D-1-9-33.

Further, you wrote about money (enquiring) whether
it sufficient or whether there remains any balance;

brother, up to now,
because (I) had borrowed

which have not yet been paid,

not remaln any balance;

it makes

both sides equal;
. Rs. 300/- from mother
because there does

I carry on wilth great

economy, mother had demanded payment but I told her

that I will pay up when I
circumstances
(remittance).
that worries me much; I
worry 1is gone.

get more: I realise that

are such that I cannot ask for more
The time for payment comes nearer,

would be happy if that

(After reference
by "Standard" ~ etec.) -~

Company for Shs.275/-. I
If that is so,
Shs .50/-~.
not tenants available,

Bhanved D6-8-33

to the rent of building occupied

we had rented to Vacuum
do not remember properly.

have told them to reduce rent by
That is alright - Because, if there are
what can be done.

Let me

know whether the remaining upper portion has been

rented. '
Further, our Godown which
been rented.
working and two boxes in
our godown. Please look
would be spoiled by white

Have noted what you write
4100/- have been received
remains due?

If 1t is rented,

what is the rent?
was vacant must not have

Further, there were 4 new tables for

the Shed constructed in
after them, beccause they
ants L.iiieeeeieieneeann
about Joshl and that Shs.
from him. Now how much

10

20

30



10

30

10

173,

Further, the time limit for our building will be
over very soon; so am worried about it; there re-
mains only one year and 5 months. During this
period whether it is possible to pay up from our
workshop and rents. How much we owe to people in
the town, please send the accounts, so that I can
know, Please keep in view if 1t is possible to
obtain (loan) from Dhanji Visram or Keshawhi Amandji
or person like Mr.Leslie, You have great worries

about that matter and you must also be in search of

it, so I do not vite moie, It is useless for me

to worry here, but naturally I am (worried).

Exercise as much economy as possible and credit the
saving in the Bank. That is all. It is God's Grace
that the business is running well.-~e—acwa--

Exhibits

Exhibit P. 5

Bhanwad, D.2-1-34

Received your letter of 27-3-34. Also received a
Hundi for Rs. 100/- enclosed therewith - Also have
noted what you write about Lord X. But, brother,
see that we have not to suffer in the end, there-
fore please make arrangements before (in advance).

Otherwise time may come to repent. Therefore pay
attention. In our writing, nowhere it would be such
that we can reduce ~w—=ee-- because we were quite

strangers in that matter, Done is done, but next
time do it in time; There are now 38 months, so take
care, Further, I cabled you from here that (keep

carnival.see letter); about that, we thought that

the Bohra at Mobasa would pay something more. And
that you also, due to pressure of work, cannot
alter everything. So we thought that if you sent
it down here, we will carry it on, Becausc 1n
Jammagar, the fair is held for the whole Shrawan
Month. There as fairs held for Satam, Atham and
Idd. There is also electricity. In Junagadh, two
big Fairs are held in the month of Mah & Chailter..
cevesse. In big cities where there is electricity,
fairs are held often. In that case can definitely
get a chance, In place like Dar es Salaam, where
there are few people and at less prices, we can
save Shs. 500-6C0 net, while here there are thou-
sands of persons and the fair also lasts for 4 - 5
days. So we will definitely get vprofits here.
There will be no difficulty about the working. The
carpenters are also cheap. . So we decided that if
you send it to Jamnagar, we will take the first
chance_there. There is no doubt about it. So if

English trans-
lation of
extracts from
letters in
Gujerati.

(Put in as
Exhibits P.3
and P.4) -
continued,
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vou will also think over it, you will agree that
business can be done very nicely here. Because
wherever fairs are held, many persons gather and
lot of money is also spent. So according to my
opinion, we will surely earn. So you should not
sell it., You have spent Shs. 2000/~ over it, out
of which you must have realised Shs.1000/-. Now
you have not to pay anything for it and it is ready.
So think it over and write to me. According to my
opinion if it is sent here, we will earn out of it
and on the contrary, 1t is my hope that I will be
able to remit Lo JOU i viieviineennns

KFSHAWJI RAMJI
D.1l-12-1932.

To Brother Mohanlal and Sawji, Dar es Salaam......
From brother Xeshaw il from BhanWwand.....eeeeoeoses

Have read that (you) had been to Karimjee
Jivenjee's office regarding the rent. Have noted
that there is slackness in the business. But God
will help. What is destined will happen. We must
do our duty. Do not have worries on that account,
It 1s good that new wiring is installed for the
electricity because if there is leakage there will
be more expenses. Let me know by whom the wiring
Was dONe. cuvetevasenonsss

25-12-1932

Further, you wrote about our car, that 1is
good, what is done is good. Shs.l1l00/- worth work is
to be done on that car, that should be done, and a
new Bill should be made. The price is reasonable,

We used it for about 3% years. Have seen the
account of Jiwa Suther sent by you. That
is all....... ’ e

(Regarding houses in India)....... The work of the
masons 1s now over. The work of Laxmanbhai is for
8-10 days. Everything is over. ‘The work of the
Front Deli will be over tomorrow..... ... Now there
will be grant fecility (sic) for living, there will
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to much space etc, ....... Much expenses have been
done and yocu were also hard up. But 1t is done.
As remittances were sent, the money was spent. Now
only vou earn there and pay up there. There we had
done (i.e. built houses ?) but here there was not
even suiTicient sitting accommodation, so it had to
be done., Whether you may be pleased or get angry,
but I have done 1t +.vvevvernenn.

@ o 5 5 8 @ 1 8 0 & @ B O e« e 8 v 0

Bhanwand D~135-11-32.

Further, Mr. Baltazer of Zanzibar must have come.
Demand from him for the Rupees (money) he owes us.
And make demand when he comes for..........Then he
will pay otherwisc it is very difficult.......ecs.
Go and talk to Kerimjl about rent and ask them to
reduce it. You may do, as you think fit.........

D.7-T7-1333.Bhanwand.

last EQ
Tines

Received Hundl No.853 for RS.150/~—cew- ~-~=Further,
have noted what you write about the work, Am much
pleascd that at present the business is good. Have
noted which you write about the Sama] work and it
is good that the worlt has been alrcady started....
..1t 1s good that Waljl has been engaged for work.
Fix up his wages beforehand, because it 1s not good
to fix his wages after he has done the work,
Because, if it less or more.There would be dissat-
isfaction. So whatever works done, it should bhe
settled beforehand. Further, as arrangement has
been made with Sikh people for work, so if ftherec is
similar other work, 1t should not be allowed to let
Q0. We are at present in need of work and money.
You are well aware of it, so I do not write about
it. Further, have nhoted what you write about
Yusufalli - But that man is very bad, He will not
eat and will not &allow others to eat, he 1s of
that type. So heware. How much debt we have in
the town and what are our outstandings for collec-
tion, If possible, arrange %to credit our rent in
the Bank. Because now there is 13 years time.
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Then it will be very difficult for us. If in the
meantime, if 1t is possible to get from somebody
clse, keep in mind. Enquire from L:avram and it at
can be arranged, then fix up the rate of interest,
then nothing should be drawn from the rent........
Have noted what you have written about lHaridas, and
write how much is due to his account. I had paid
to the Rcceiver's office Shs., 1700/~ for Haridas.
How much balance is now due (?) I have forgotten
how many shillings we have given to Handas. If he
pays you Shs.50/- per month, it is good, Further,
inform me if anything is due by Vaman Joshi.......

T ey

AIRMAIL, D.309-36 Bhanwad.
Saturday.

Have noted what you wrote about Bhule Wood and cut-
ting of the timber. At prescent the season must be
slack. Further you have kept a separate account
for the building rent, from which month it is kept
separate and how much amdunt (Shillings) is credited
for rent, let me know. And do not spend anything
from it. If you spend, then the same financial
embarassment will continue, as is now. And those
shillings will be spent away, therefore shillings
from that Account should not be used. Keep that
particularly in mind. Further, I had written to
you before (enquiring)about how much amount is due
by Dharamsi Makan, and whether he has paid anything

or not., In that matter, send me a copy of
his Account, so that it can be known how much is
due by him, Further, so much work (business) is

done in our workshop, then send me a balance shcet
at the end of the year showing how much we earn;
so that it can be ascertained how much profit is
made. At present, there are two clerks, so there

will be no difficulty in sending the balance sheet,

........ You both of you will have to come to India,
but cannot come together, as the workshop cannot be
left alone, without both of you........

And it is good that at present there is much busi-
ness. Bear in mind that this is the time to earn.
About that I do not wish to write, be still am wri-
ting........ Have noted what you wrote about money.
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Have borrowed for a term of six years and within
that period, it should be paid up. Further, you
have done well that the rent has been kept sepa-

rate. As the rent is received, we must pay it to
him every year, so that our burden would bhe les-~
sened. It 1s mood that it has been brought
(borrowed {rom an Europear) - They are better than
our people.......About timber, have noted that they
come from TanZa......

Exhibits
Exhibit P. 5

Bhanwad, 31.7.36

It is well that the account for our rent is kept
separate, because if it is separate, 1t will
increase automatically and the burden of debt will
be reduced

Further, you write that the clerk has no time to
prepare the balance sheet and so, probably you will
ask Master to prepare. But, brother, if it is to

be prepared by Master, then I do not require the
balance shcet and I do not want Master also.......

Bhanwad, D-21-6-36,

Furtheiy, the rent which we receive, must be credited
separately, or credited with Dharsee, That should
be kept in mind - because that burden of debt which
is on us, will be automatically wiped out. And 1if
(you) spend it in the workshop, it will be spent
away and the burden of debt will remain as it is,

Therefore .please credit the rent scparately.

Because Shs.13,000/- must be paid up in 12 months,

If a smaller amount is credited then, the (balance)
should be credited and paid up from the workshop
(account ).

At present there is much business, but it is not
certain that it would remain permanent............
In the last letter you wrote that you have ordered
new machines and if they are good, you will go on
ordering one by one - this plan is alright. Now
how you arrange them, let me know by return post.
As. long as possible, oil engine should he used and
not motor should be used., Do as is convenient to
you, I am quite sure that you will do it in such
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a way as is less expensive, I simply write, other-
wise it would depend upon the circumstances there,
.......... Further, ask clerk Amrit:al to sent last
year's balance Sheet, so that it can be known how
much profit is there in the business, so do not
forget. There are now two months, and he will
surely find time. Further, we take work from
Peerani and Dharamsee, what rate (price) these
people give to us? And what is the rate of wages

for carpenters and what is the price of timber? 10
And what profit do we get? If you have time and
spare time to write about it let me Know....oeu...

Further, in a previous letter you had written that
we will have to order "Devder" (from England), 1in
that case, whether or not (yocu) have started impor-
ting it. Whatever work you undertake, you will do
it if you are acquainted with ift. Further you
wrote about the plot in the corner ........... for
the workshop ~ but the plot you have shown in the
plan will not ©ve sufficient for the workshop, 20
because it is too small, It would have been better
if a plot on Xisutu Road could be had. But do as
is convenient £O JoU..:v v euooneos

Bhanwad, D 7-6-306,

Further, at present how much rent we have to pay
and how much rent we receive, let me know,. You
wrote that our rent, you propose to pay to Dharsee.
If you do so, it is very good. Because the burden
on us will go on becoming less, And by keeping it
with us, it is spent away., Therefore if you think 30
of crediting it later, that 1idea should be given
up. And the cheque received for the current month
should be directly credited ........cc.cv.. In the
meantime, the burden of debt which is on us - 1is
being reduced, then there will be no difficulcty.
Therefore you should try as much as possible to
reduce the burden, That matter you should keep in
mind because up till then we cannot raise our
head - I do not write further in that matter. From
ideal to import Devdar wood from England is good, 40
Because if we benefit about Shs.5 to 6 thousand in
a year, it is also our earning. The timber which
we import should be used, as it is imported and in
the meantime, there will be no objection of other
stuff is received ....viviiiiine vnne I am not in
favour of starting a workshop at Tanga, because
some person wWill be required there., And it cannot
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be carried on without the owner. If 1t is started Exhibits
there, then we will be in need of persons (men).
After some time, you will have to come to India Exhibit P. 5

becausc daughters are becoming grown uUp...........
If cannot be done without coming to India. So that English trans-
thing has also to be kept in hand, So, our work lation of
which is carried on at present is sufficient. And extracts from
must be satisfied with that much; whether to extend letters in
the business or not depend upon your wish, but Gujerati,

10 (we) cannot cope with everywhere- So what we have (Put in as
at present is sufiicient. We have extended the Exhibits P.3
workshop firom this end to the opposite end; so what and P.4) -
has been done for looking after it day and night. continued.

In the new workshop <there is a proper wall bhut in
the old one it is open on the road and there are

no doors to the machine room. So what have you
done for it becausc our stock is great and no one
will know if theft takes place........... Further,

have noted what you write about our merry-go-round.
20 If the godown is vacated, 1t should be rented as
warchouse because it 1s vacant with us for very

long time...voevuve . Further, have noted what
you wrote about Dharsee and our matter. Let me
know when arrangements have been made. Our old

outstandings have become good. Now what you write
about his money to be paid by instalments - So
inform what time it 1s to be paid UP..veeeee..

...... (Ref. giving employment to one Daya)
He may be ecmployed in our workshop if there is

30 WOLK . oo eneas

----------------

Bhanwad, D~28-3-36.
AIRMAIL,

Further have noted what you wrote about Tanga, you
may go there if you have objection. Have noted
what you wrote about money. It is time that
instead of being veduced, if is again dincreasing.
Because it is one year since we borrowed and noth-
ing has been reduced, And 1f there is much work,
Lo then what is our income (Earnings). If it 1s not
reduced, then what are the expenses of the workshop
and what is its income, Or if there are more out-
standings to be collected, then there must be debt
also. Oour rent which is received is also spent
away in the workshop, If the system of keeping
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separate rent account had been followed, it would

have been paid automatically. But that account 1s
not being kept separate; Also there is much work,
then the earnings are not seen. 80 what is the
position there, You know better because you keep
accounts. I am here and denend upon what you write
as to the position there, Otherwise, you do what
you think fit there. And 1if necessary and =-—-=-=-
arc available at small interest, (you) do business
with pleasure. I have no objection, But it would
be good if the debts which are on us for a long
time are paid up. Pecople like caia (?) had not
been pulling on well, have now got good capital,
whereas we have good work and there is nothing in
the balance and there is always scarcity (of money)
(i.e. financially hard up) - So it would have been

better if it had been settled as early as possible.
You may do as you think fift, Do not allude wrong

meaning by my writing. And I do not take any 111;
because it is you who have to earn and it is also
yours. It is the same to me whether (you) consider
me as father or consider me as elder brother. You
and Savji have to look after...........

Bhanwad, D.11-3-36.

Have knowrwhat (you) write about work. (You) must
have left the Ruplez building and occupiedem-=-- (0)
There also you will have to keep an office, S0
my opinion is that our old office is alright, do
not change it. But keepm=mmewcun~ one man and keep
one book there, But the account books should be
kept where they are. So keep in mind. Further,
you have to go to Tanga, so Wwhen are you to go?
And if you succeed, open a branch there and keep
Savji or other person as you think fit, And after
making proper ingquiries there, the work should be
done on sound basis. If we get sufficient work
therge, then should go there. You do as you think
DPrOPEY . vsveavonsonn

Bhanwad, D 16-2-3%6,

Further, at present the work of dcors and windows
is going on, from whom the contract has been taken;

And whether Pillal and Dharamsee have Joined 1n the
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contract - that let me know. Whether you take any
interest in the stone quarry work - it would be

better if you do so =~ because it 1s worth
earning -~-—--

Bhanwad, D.R6-1-36,

Some sort or the other of unforeseen expenses come
iny 7You have not fallen short of in remitting the
money. But the lines in the palm are such that
whatever 1s earned is spent away., I am also tired
of this place. I do not want any botheration.....

ooooooooooooooo

Bhanwad, 3%1-3%-1935,

Further have noted what (you) wrote about office,
room and wall and also that you have put in cement
in the portlon extended, Let me know how much 1t
has cost us., Further, if more rent has to be paid,
write me as after fixing it up ===-== Further, have
noted that we have to suffer on account of Yusuba
and that we suffer a loss of about 8hs. 50/- per

each lorry. Then brother, we should do the work
haphazard, Jjust as Yusuba does - somewhat better
than his - but should not waste much after it.....

.............

Bhanwad, 26-5-35,

Everything should be settled with Karimjee -~ other-
wise we may have troubles. I am here and you know
the position there,. We have not yet become sepa-

rate - you write that we have much work and we get
yearly rent of Shs, 13,800/- and if Government
expenses Worth about Shs.2000/- are deducted thére-
from, even then there would remain Shs., 11-12

thousand. Also therc would be some income from the
workshop. If we take that account and compare what
amount has heen credited and what amount has yet
to be paid, then we do not earn anything. One year
will soon be over, when we have to pay Shs.8,000/-;

intcrest is paid separately. So, hrother, whatevcr
you do, do so afiter dcliberation. You should not
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be in difficulties. 1t is three years and five

months since I came to India. If you take an aver-

age of Rs.100/~ to me I would not have reached Rs.
4500/~ and out of that, what work is done here is
well known. And also out of that, about Rs.650/-
work has been returned to you. The reason for
writing all this is that -~ it occurs to me as to
when we may become separate - that is why (I have)
to write. And also.........

you do not send accounts since two vears -~ 3o I had
to write -~

Bhanwad, D.23-6-35,

Further, have known what (you) wrote about work,

If our work is good, then we will get more customevrs.

Everyone has his luck with him. As long as luck 1is
there, there will be no difficulty. Everything

will be well if there is unity. But 1f a thought

enters into one's mind that the brothers are not
good, everything, money, reputation - will make
its own way. Whether it is I or you, whocver gives
place to idea of disunity- will be know. Therefore
it is well that by God's grace, it is going on well

The reputation of all as Joint. Where there 1is
morality, there 1s prosperity...cicoecencrieeenn
—— e em——m=Brother there is onc thing to be kept

in mind one is that Kastur has no right to write
anything about me or we three brothers. Still he
writes such things that seceds may be gewn for dis-
unity. Therefore write to him flatly not to write
anything about brothers - that no news regarding
me, either bad or good, should be received f{rom him,
It is in the womb of the future whether we will
call Kasture when time comes for us three to become
separate. ..o

------------

Bhanwad, D.5~T7-35.
To Brother Mohanlal and Sawji, Dar es Salaam.
From brother Rawji, Bhanwad...........

Received your registcred letter with a Hundi
for Rs.200/- No.508.......... Further, I return you

4o
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today having duly signed the Form of Barclays Bank

which you sent me and have noted what you explained
about overdraw (account); and if it can be done in

that way, it is good. You will be relieved of daily
difficulties -~ IFurther, whether you have taken
baclk from Janmohsmed Hansraj the Deed about free-
hold plot; and if you have not taken back, remember
to take it from him; and if money can be had by
depositing Deeds of that plot and Deed of plot of
Gova, then also do so. The reascn for writing this
is that there 1s . source (means) and you have
never written to me whether you have taken back our
documents from Janmohamed therefore I remind you.
Further, have noted what (you) wrote about the work
and (you) have done well in taking the lorries to
the Ruplex worlshop. I was of the same opinion and
was to write in this letter but in the meantime
received news from yoU.e..eeen.

----------

To brother Mohanlal, Savjili and Vandravan.

Brother Mohanlal and Savji, your Air Mail letter
dated 17-~7-35 was received by us on 28-7-35........

You wrote that you are much in need of carpenters
and asked to send carpenter Jiwa....eecerveetesaons
Further, have ncted what you wrote about me. -But
brother, I have no work here now; have to pass
time for nothing (in vain) =~ what work there was
has been finished......

At present you are greatly in need of carpenters
but carry on and in short time, everything will be
well,

Further, brother everything will be well 1if you
will send me Rs.l1000/- at the same time - Carpenters

will be available, because if therc is money, some-

times may have to pay them cash of Shs.5/- to Shs.
25/~ and allowance etc. So I may not have to Dbe
pressed. And my expenses (requirements) will

be included therein, Then you will not have to

send anything - But this work you have to do immed-

iately. I will help you there as much as I can,
so'do not worry about me. In short, there is need
of moncy here, According to my calculation, Shs.

200/~ monthly are¢ necessary, but have exceeded

Rs.125/-. Does not matter what difficulty is there.
Therefore as soon as possible, does not matter 1f
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Exhibits you are hardpressed - but if you remit Rs. 1000/-
work will be done. At least 5 or 7 carpenters will
Exhibit P, 5 be available. It is all God's will. Do not forget

this work. Send a Hundl by air mail, You send
English trans- money, but as one 1s never satisfied by mouthfuls -
lation of such is my condition........To whom can I approach
extracts from here. Whatever I wish to say, I must say to you and
letters in therefore I have to write to you. And definitely
Gujerati. I would come by the second steamer for Porbander.
(Put in as Perhaps -~ if (work) men are available, may come by
Exhibits P.3 the first steamer, It is not certain. But defin-
and P,4) - itely by the second. Further, brother, your ldea
continued. about going to Tanga is good, but, brother, do not

do anything at present. First we must cope with in
our own town - it is better thereafter to do else-
where, My opinion is this - Therefore do not gilve
out this matter at present........ ..... Have noted
what you wrote about machine. If. (it is) in
Mombasa, brother, put an order by telegram through
Usagara and get new ones, or enqulre about one
belonging to Gulamhusein which machines and when
they are, Do according to your wish, But it is
better to enquire from Usagara. Perhaps you may
be able to get from Tanga..... co s e e

Further have noted what you write about renting the
whole of Ruplez Workshop - If you think it proper
and if we are not hardpressed every month, then
think of it. But our old one at present is not to
be disposed of. And take into consideration 1ts
rent and the rent for the Ruplez one and if it is
possible to manage, then there is no harm in making
a contract. And also enquire what is the value of
the whole workshop. If such circumstances arise,
there is no harm in enquiring in casual talks some-
one may give a loan on the workshol...eveae..

e 9o 0 08 e e u 00 e

Also noted what you wrote that Keshavlal of Tangsa
has much work. If we wish to go to Tanga, it
should not be disclosed to any one, But I think
it would be Dbetter 1if you decided after I come
there. And (you) should go to Tanga thereafter.

Do not do anything at present. Any way 1t is left
to you, You are required here and Savji can very
well carry on at Tanga. (I) have no objection to
that. Further, you wrote about Premji of Zanzibar.
But brother, he 1s not able to do work. Formerly
he could do, but now he cannot do physical work,
Therefore it does not matter if he does not reply.
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Bhanwad. D.4-8-35.
To brother Mohanlal and Savji ........

Your (register) letter dated 3-8-35 has heen
received., Therewith received one Hundi of Rs.800/-

- e -

If possible I will come by the first Porbander bhoat.
I have examined all the accounts sent by you re-
garding the worlcop. I have no objection. But
one thing occurs to me that if we shift the work-
shop - what would happen to the big shed which we
have constructed. If Karimjee give a reasonable
refund, it would he well, Otherwise there would
be mich lo3S=sacammmmman It is best to have workshop
at onec place only. And it is difficult to get a
workshop like the Ruplez one. So if we got it at
500/~ rent, it is good, But our old one =~ rent
should be reduced (or should be given up)
by settlement. If the workshop 1s to be shifted
immediately, 1t 1is not possible by you alone.
Because cannhot afflord to stop work. Also there is
much outside work. So there would be no time to
shift. So if you can wait for two months, it would
be well because by that time I will be coming
there - And it would he much easy thereafter to

decide about Tanga affairs ..... Now another matter
that we pay Shs.500/- rent and if sub-let a portion

to someone then which portion will remain with us.
And which portion will remain for three of us to
line. Because at present we have to pay a total

about Shs. 420/~ U430/- rent to Karimjee house for

Savji, Ruplez and our godown. Now if we get the
Ruplez one for Shs. 500/~ and can satisfy all our
requirements, there would be a saving of Shs, 50/~
for our godown, So it comes to Shs. 450/~ for
Ruplez, which would further be reduced by the
profit from the show room and the vacant portion
can be sub-let to someone, Therefore there is no
harm in taking the whole of Ruplez one. But the
one which we give up ~ What 1s to be done if a nocw
one comes in. So will have to suffer loss for 2-!
months, or if some other way can be found out, it
is well.

But the workshop should not remain 1in the saume
position as it is at present ...........

Now if I come alone, there is no benefit. Because
once I come there, I cannot get out again. There

Exhibits
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is nothing here which is profitable to us. And my
davs are wasted here............ So if you wish to
have this Ruplez one there is no objection........

L T T S S L 2 L

- —_———n - o ——

Bhanwad, 4-8-35,
Respected elder Mohanlal........
Writer child Jayaran......coe...

The elder (brother) explained to me with Sketch
your ideas about changing the workshop, and an
experienced elderly person like him (though he is
full of youthful vigour) did me the honour of ask-
ing my advice, And I had ventured to give it as I
thougtt - For which you will kindly excusc. Your
idea of changing 1is proper from the point of view
of efficient management, general economy and con-
venience, But looking to the immediate interest of
the workshop, if the shifting can be prolonged till
the arrival thing the elder there 1is no harm
and telieving that his arrival there would be help-
ful to you, I have given my opinion in the favour
of his coming there........

Sd. Jayaran

Further, Jayaran has come from Jamnagar on Thurs-
day, and have taken his advice, and had showed him
the plan of our workshop and the Ruplez workshop.
And he said that if Mohanlal has much difficulty,
he may change it with great pleasure, but if it can
be postponed till about one and a half month, then
after you (I) go there, three brothers get together
and think over and then shift. Such advice he has
given. We considered the rent and there is no harm
in going to the Ruplez workshop. Now you may do us
you think proper.........

In the last letter (I had) suggested about purchas-
ing it, now that topic should no®t be opened with
the Usagara because it is useless. If we work in
that workshop for four or five years, then we can
know. It will also be seen how the position is.
On making calculations about interest, looking to
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the value of the workshop, the rent is quite reason- Exhibits

able., So what you have decided is good. Only one -

thought puzzles nie and it is that if someone comes Exhibit P. 5

to our old one (workshop), perhapS it may harm us. ’

That is all. Otherwise, what is in lock no body English trans-

can Take it away. Further, when have shifted to lation of

the Ruplez - have the name written there. I not, extracts from

have it written; Bhimji mistry is present with you letters in

and so he will do it...... Gujerati.
(Put in as
Exhibits P. 3

S — and P.4) -

continued.
Bhanwad, D,1-9-35,

Further, (I) have sent a 1list in my previous letter
regaiding money; examine it (and) though you will
he hard pressed but undo it and do send which I
have written to you at your convenlience. ..........

- Aoreoame

Bhanwad, D.20-10-55.

Further, have noted what (you) wrote about Tanga
and about the manager there and at Tanga. If we
wish to start a workshop at Tanga, there is no
objection. Because if one person gives us work,
there will be no WOy, e eone.

But it will be necessary to have machinery there,

Then from where to bring the machinery? And if it
is necessary immediately, you should first go to
Tanga and rent a place (premises) and then send
Savji fthere; He will be able To carry on there and
vou should stay at Dar es Salaan. And you write
that we all met and thought over together and have
decided that if Brother comes it is better, Brother,
I have no objection at all toc come there, Defin-
itely, can earn more than my expenses but I cannot
come now be

cetteseeensesseessUrther, you write about money;
then send a Hundi for Rs 500/

Further, have noted ¢that vou purchased U engines
for Shs.1100/- it is gdod. The best one should be
kept at Tanga and the se¢cond one, you keep there if
you want to use it. The remaining on¢ may be dis-
nosed of if proper customers arc available, They.
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all must be of crude (oil) let me know. Further,
brother, you had written that first had written to
call (me) and then did not, so (you) must have
taken ill, But Mohan, I do not take ill at all.
I only consider that I am ready to do what is con-
venient to you. So do not think so, If I take ill
at all, it is. ceeas o ... m0ONCY. When you are
hard pressed with me, is it ever possible +that I
can take 11l. Thererfore do not worry at all about
me. I think that i1t will be better if we all were 10
there together in case of war; and also received
your letter, so it is much bhetter,

.............. will start in the month of Magshar.
For (mv) residence, you make such arvangements as
may be convenient to you and then inform mc. As
far as possible, The house of Savji will be very
convenient......... voas

ATIR MAIL. Bhanwad, D.10-11-35,
----------- Recelved Alr Mail Registercd Hundi for 20

Further, have noted what you write about work. It

is good that have contracted for the work of windows

and doors of Hindu Mandal., Also have noted about

the price. There is no harm 1if it 1s paying
according to the local prices there. . The other

work 1s of Jindani, have also noted that. And the
carpenters are the same, it is well, Further,

Madam who works there and thcre is a boy with him,

He has come to our workshop. I know him......... 30

® 6 8 o 83 58 8 008 »

Letters written by Keshawjl Ramji from
Bhanwad in India to Mohahlal Ramji and
Sav,ji Ramji at Dar es Salaam.

Bhanwad, D,28-10-1934.

To Bhai Mohanlal Ramji and Savji Ramii,
Dar es Salaam.

From Bhail Keshawjl Ramji......

vistesrereesoe. I Note what you have written about %o
openlng a branch at Dodama but brother, that must
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be done only 1if we can cope with it, otherwise not.
It is alright (good) to satisfy (ourselves) with
whatever we are getting. Further you are only two
persons, hehce you may not cope......

(with the work) there and there also we should have
one of our own (special man), There do not under-
take b»ig things........ Whatever we are to get, we
shall even get it there. Then as you please......

ooooooooo

Bhanwad, 1-9-34,

.............. .and you write that we should have in
totel Shs.30,000/-;  that can be know at the end

of the month of December and how much (remaining)
we have to take (borrow) that also can be known at
the end and we should keep some balance because it
will be rcquired for lending or borrowing. Further
you write that we should keep an account with the
Congo Bank. There was our account before but you
might probably have closed it after my arrival.
However you do whatever is convenient to you,
Fuarther you had written that the bank will allow

in current account and not in mortgage and in case
if you get somewhzre else i the town, then we have
to register; hence it is better if (we) can get in
current. agccount, otherwise you can have better view
of %t there and do whatever is fit (convenient to
vou),

Letters written by Keshawji Ramji from
Dar es Salaam to Mohanlal Ramji -~ in
India (on printed letter heads)

Keshawjl Ramji,
P.0. Box No, 211,

CABINET MAKERS Dar es Salaam.
IIOUSE DECORATORS, 25-4-1930.
BLACKSMITHS
LATHETULRNERS .
To Bhai Mohanlal ~=wweecmawa- at Bhanwad.....
by Keshawji Ramji -~cew=cecw-- from Dar es Salaam.

......... There will be a turnover (business)
of 4 to 500 during this month and same in the town
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80 1t will be alright. There is yet a month for
the season but - trade has started from to-day and
railway trains have started running. New models

of Chevrolet have arrived but are not yet out, will
be out to-day or tomorrow and the new model of Ford
has also arrived. Bhai is working alright now.
Further, have obtained order for windows and doors
of one of the bungalows of Sondhi. They are about
60 nos and he is constructing on the vacant plot
of land which is opposite to the house of Sheikh
Suleman Lemki who was sitting in front of Gush
Vakil. We havetaken the order at Shs. 4/~ per
foot civeenennn

have noted what you have written about the work
(business) here, have received already about 6 or'f
body in this month but it is raining heavily.
There has rained so much as have seen before any
day. Trains are in the upper side (north) but stop
working since is great force of water; you have
written for work (business) that we should do things
as our neighbours -~ we shall think over it, It is
not necessary to do anything if we have to continue
it, and we shall see what happens ahead (in future).
Write when you think of coming here.........

————— m=-mm-eeeeecwee--w--- because the plot (place)
which you write 1s of importance since there are
roads in both sides and a decent bullding can also
be constructed; then it can be had very cheap if
(we) can fix up after seeing Johnny Saheb; there~
fore must do if possible, although there is scarcity
of money but if it can be (arranged) cheaply then
(we) must do. (1t). It does not matter if it re-
mains ‘as it is for a year two afterwards and (we)
must i1nquire what are condition and laws relating
to it. There the season has not yet opened here.
It will be open after about a month -or 13 months
from now because the roads arc closed in the
interior. Business is slack., Then (I) think of
taking up the work (contract) of doors and windows
of one house, Can be had up to 3% Shs. per foot,
that's all. Then one large G.M.C. has come for
body (building) for mercantile and one six wheeled
chevrolet will come. That's all. There is no

business in the town also. Railway has given a

10

20

30

Lo



10

20

30

191.

much loss to the town, that's all. Then have Exhibits

received telegram of Rambhi and Harilals; have both

been sorry after reading (knowing) it. Exhibit P. 5
English trans-
lation of
extracts from

------------ But since there is no sale with these letters in

people, they have become helpless, There is an Gujerati.

unlimited (scarcity) difficulty of money (finance) (put in as

in the whole of the town and (one) can not tell Exhibits P.3

£ill now how long the flood shall remain; have and P.4) -

given leave to many of the carpenters; very few continued,

have been kepnt - when there will be business (we)
shall increase but at present miscellaneocus work
is being done and household furniture will be done
by the remaining........ oo

To Mohanlal at Bhanvad

From Savji Ramji, Dar es Salaam.

——————— mmmmm————————————ma=There is practically no
business nowadays because the railway is closed and
the bodics of 8 lorries are lying ready. There
are cther orders for making more but that is useful
only when motors and goods are booked, Business 1s
slack in the town also. Babu is making (manufac-
turing) doors for Patel at Shs.,3/-. Other thing -
the spring is not here and sent it from there.
Eight and six inches ones of Langda (Lame same
business man) - that of eight had arrived and that
he has charged Shs.60/- per gross. Hence it will
be better if they are carsizied (sic) from Bombay.

To Mohanlal at Bhanvad

From Keshawji Ramji atDar es Salaam.

wem=mew—-=----Business is somewhat normal. There
will be 5 to 6 motors (bodies)in this month,. The
railway (route) has been opened to-day but there
has been rain again so whatever it cold season will
continue yet for a month, There were bills
(invoices) of Shs. 1800/~ in last month., It will
be alright if they (Bill) (invoices) will be of 3
to 4000/~ during this month. Soma has gone to home
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country (India) in this boat (mail). It is raining
too much, Other thing - must send definitely 6"
to 8" springs as available from Bombay. Kalidas
has charged Shs.72/- per gross here. A catalogue
from England for 6" has come and it is priced Shs.
10/- in it: hence wish to place the order........

EXHIBIT P.7

TWO ENGLISH TRANSLATIONS OF A LETTER
IN GUJERATI BY MOHANLAL RAMJI TO
§ESHAWJI RAMJI, DATED 1st JANUARY 1948

1-1-48
H.H.High Court of Tanganyika JAMNAG AR
Civil Case No. 43 of 1950
Exhibit No.P.7

Put in by Plaintiff,

Sgd. E.J. Edmonds
Ag.Judge.

14/9/54

My dear elder Brother,

Your letter of 9-12 has been received on 2lst.

I am very sorry that I cannot participate in

it., I am also very sorry to note that Shavji wants
to leave the partnership.
will not, be fulfilled. Why our name and firm should
not continue for generations to come. We cannot

know the wishes of almighty. My dear brother, if
we did clear up all these when I had mind to, then
such time would not have come but when such thing
was destined to how can we clear it. All these
things have been spoiled only due to internal
relations. We had the experience of this and still
We are carrying it on, My dear brother I am not

I think that my wishes
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advising you, but I am just writing you my views,. Exhibits
Whatever you clear do it without any prejudice.
Exhibit P, 7

Signed MOHANLAL, Two English
translations
of a letter
in Gujerati

OFFICIAL TRANSLATION OF THE by Mohanlal
EXTRACTS IN THE LETTER UNDERLINED. Ramji to
EXHIBIT P.7 D/ 1-1-48, Keshawji

Ramji dated

1st January
Jamnagal . 1948 -

continued.,
My dear elder Brother,

Your letter of 9-12 has been received on 2lst.

I am very sorry that I cannot participate in
it. I am very sorry that Shivji wants to separate.
I believe that my wishes will not be fulfilled.
Why cur work and name should nct continue for gen-
erations to come, We cannot understand what will
be the wish of the Almighty. My dear brother, when
I wished to clear up (and) it was cleared up, such
time perhaps, would not have come now but if it is
to come in the destiny of us all how can we clear.
The real reason of spolling all these is due to our
internal relations of which we have experience from
the beginning and still we are carrying on with it,
And this would be the only result of it, My dear
brothey I do not advise you but I am just writing
you my views that whatever your explanation you
make and clear, do it without enmity or Jealousy,
keeping the God in betwcen.

Sgd. MOHANLAL,

Translated by Mr. B,B. Raval, Legal Clerk
and Interpreter.

Sgd. B.B. Raval,
Civ. I
20.9.54.
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EXHIBIT P.8

TWO ENGLISH TRANSLATIONS OF A LETTER
IN GUJERATI BY KESHAWJI RAMJI TO
MOHANLAL RAMJI, DATED 16th JANULRY 1013

16-1-48

H.M., High Court of Tanganyika Dar-es-Salaam,
Civil Case No. 43 of 1950
Exhibit No.P.8
Put in by Plaintiff
Defendant

Sgd. E.J. Edmonds Ag.Judge.
14/9/54,

(AIR LETTER)
My dear brother Mohanlal,

We are all happy here. I awalted for a letter
from you. Last evening everything was settled
perfectly. I received your letter Jjust now, and
am pleased to note the contents. Everything has
been done according to your letter, I had a mind
to delay but could not carry on after 15.1.48,
First of all I had a mind to divids the shares as
- B7 for each of us three and 29 for the other -
total being 200 shares. Bhanubhai Thakkar and Shah
Ramji Kara, vou know them but as you have no
acquaintance with them, you will not know them
fully. You write that it would have been better
done if we did it when you wrote to me. My dear
brother 7you are right but things settle according
to the circumstances. Everything has its destina-
tion so there is nothing to worry. We are having
the same experience as we had before and that too
should be beneficial. It is no good to write 1t
in a letter but we cannot imagine what time it will
take when we meet and talk over it, But we need
not have what happened to us in the past. You will
have to look after all these affairs here NoOW,-=--=~
Shavjibhai, Bhanubhai, Ramji Kara came to me anc
the talk started. In the beginning Shavji told
that I keep my shares in the factory and do my own
business. Therefore I exclaimed to him that 1s it
your intention to keep half shares for yourself
and give half-shares to Vaju and do your own busi-
ness. In reply he said, Yes. I told him that this
is impossible. How is 1t possible to do your own
business while you are in the factory. He said
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that you give me my 28% shares of the factory and
buildings. I explained to him that regarding fac-
tory it is alright., But regarding houses we cannot
sell them. I can give you your share every month
from the rent we receive. Ramji Kara is a wise man
and he made Shavji to understand that he belng a
wise man it 1s no good for him to bring such story
of keeping shares in the factory and do his own
business. Nobody would agree to such a proposal,
if the nrofit of otherbusiness 1is higher than
that of the factory. In the end I kept these two
peonle as Arbitrators for the meetings, After
consulting Mr, Rambhai and Mr. Chitale we decided
to come to the agreement and make out an agrecment
in vernacular and sign 1t on 10 shilling stamp and
that it will do. After that we checked the books
and after checking debits and credits we took the
stock of goods and Shavji himself put the prices
of each item., I did not speak a single word
Amritalal has gone to India. Sukalaji, who was
with us before, muade out the books and handed over
them to the arbitrators, After that I paid to
Shavji sShs. 50,501/~ taking over the bank balance
and all the debits and credits on my account,
I agreed to pay Shs.15,000/- first and the balance
at Shs.3,000/~ every month. This is the account
frem the day we started the factory up to 31-12-47
the day on which Shavji left us. He has left us at
his own accord, He will go on his way and we on
ours, Every thing has been settled peacefully
without any quarrel. It was to be settled under
any costs and it has settled now. Upon your
arrival we will do it limited. If possible, I will
aslkk Mr. Rambhai advocate and do it limited as soon
as possible, It is essential only to the factory.
Buildings have no connection with the factory. So
we have not to worry about it. The factory will
have to be taken over farther in future and there
is no space for it anywhere. What 1s obtainable
is on lease from Ali Mana. It is four miles far.
It is far to go and come back daily. The other
plot is behind P.W.D.'s workshop leaving 40 to 50
ft. space. I have decided about it. The plot

slightly more than two acres. The cost is Shs.
50,000/-. It is frechold and owner is Mr,Ramsey
who 1s manager of Daresco. It should be bought

under any circumstances, The plot next to it has
been sold at a very high price, in comparison this
is checaper. I have fixed up with Mr. Ramsey and
the letter has also been written to him. It 1is
good so long as factories are allowed in the town
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but when they will be forced out of township 1t
will be difficult if we will have no plot at that
time. OQut of these two acres we w.ll use what we
want and the balance we will sell it off at a good
price. So we have not to worry about it,. Now
longer you stay in India, more harmful it is to us,
Because for the office Jiwraj is very weal;, Vanu
is alright but is doing outside work all the time.
Vaju is doing his own transport business. Shavji
will also do his own business. What business he
will that he knows only,. He says that he 1is
intending to visit Congo shortly.

Signed Best wishes from the brother.

OFFICIAL TRANSLATION OF THE
EXTRACTS TN THE LETTER UNDERLINED,
EXHIBIT P.8 _
D/~ 16-1-48,

My dear brother Mohanlal,

Last evening everything was settled perfectly.
I have receiwed your letter just now and am pleased
to note the contents. ‘Everything has been done
according to your letter, Sooner or later had to
do. Could not carry on further. Could carry on
hardly up to 15/1/48, ©First I had decided that 3
persons having 57 shares and one 29 shares that
rate total shares would be 200, Bhanubhai Thaker
(Brother of Ravishankar Thaker of Bank) and Shah
Ramji Kara. you know both of them but you have no
full acquaintance of them, ¥you will not know them
fully. You write fthat it would have been better
done 1if 1t was done when I wrote you. My dear
brother you are right but things settle when it is
to settle., Everything has its destination so there
is nothing to repent, We are having fthe same
experience as we had before and that also may be
for the good. It is not good to write in a letter
but when will sit together, we will (realise) know
how long it will take. But we need not have what
has happened in the past. Now wvou have to look
after everything. Savji, Bhanubhai, Ramji Xara
came to me and the talk began, In the beginning
Savji said I keep my shares in the factory and I
do another business. Therefore I made it clear to
that is it your idea that you want to keep half
shares yourself and give half-share to Vaju and do

10

20

30

40



10

20

30

40

197.

(your) business remaining outside. Is it all right?
He replied in the affirmative. Then I said it is
impossible. To remain in the factory and do another
business, how is it possible. Then he said that
let me have my 28%% accrued and 28%% accrued in
the building. I explained to him that regarding
the factory it is all right but Savji buildings are
not mede for sale and we cannot sell the buildings
but I can give you your share every month from the
rent according to your percentage. Ramji Kara is
a wise man and he made Shivji to understand that
he (Shavji) being a man of understanding it is no
good for him to bring such story of keeping shares
in the fectory and do business elsewhere, No body
would agree to such proposal, if the profit of
other business is higher than that of the factory.
In the end these two people were kept as arbiltra-
tors for discussion, After consulting Messrs.
Rambhai and Chitale we decided that we should come
to agreement and make agreement in vernacular and
sign on 10 Shilling stamp and that I will do. After
that all books were examined and after checking
debits credits minutely and after examining who
owes and who are owed and after coming to a defi-
nite determination after consulting each other,
after taking all the stock old, new and Savji him-
self put the price of each item and I have not
said a word. Amritalal has gone to India so Shukalji
who was with us before, after showing all the
accounts of all the books and copying, handed over
to the arbitrators. After that after letting go
whatever debts Savji had in the factory and the
debt he had in the bank after taking over all the
debts and credits on my account and award nett for
Shs. 50,501/- was given in that I had to pay Shs.
15,0004 in the beginning and the balance of Shs.
3,000/- every month, This account (is) from the
beginning when we started the factory to 31-12-47,
Savji has left us. And this is also done willingly
Ile will go on his way and we on ours. Everything
has been settled peacefully without any quarrel.
It was to be settled under any ccst and it has
settled now. C

Upon your arrival is to be made limited. Ir
possible and after asking Mr, Rambhai advocate, do
it limited as soon as possible. It is necessary
for the factory. Bullding have no connection with
the faectory wherefore have not to worry about it.
Factory will have to be removed very far in the
future.....O0ut of these two acres of land, we will
keep what we want and the remainder we will sell
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off at a good price, So have not to worry about

it. Now, longer you stay in India more harmful it

is because Jivraji
for the office.

could be consicered very weak

Translated by Mr. B.B. Raval, Legal Clerk
and Interpreter,

Sgd. B.B, Raval
Civ. I
20.9.54.

I, Bhanushanker Balashanker Raval, Legal Clerk and
Interpreter of Her Majesty's High Court of Tangan-
yika, do declare that I read and perfectly under-
stand the language and character of the original
letter in Gujerati and certify this to be a true
and accurate ftranslation of the extracts of the
letter underlined to the best of my understanding
and skill, . '

Dar es Salaam this 20th day of September, 1954.

Sgd. B.B. Raval
Legal Clerk and Interpreter.

EXHIBIT P,9

THE TWO ENGLISH TRANSLATIONS (BY COURT
CLERK) OF A _LETTER IN GUJERATI WRLTTEN
BY KESHAWJI RAMJT TO MOHANLAL RAMJI,

DATED 21st FEBRUARY 1048

21-2-1948,
H.M. High Court of Tanganyika
Civil Case No.43 of 1950
Exhibit No.P.9
Put in by Plaintiff
Sgd. E.J. Edmonds.
14/9/55.

Dear Brother Mohanlal,

Dar es Salaan,

Ag. Judge

We are all happy here.

I have received your
letter of 12-2-48 on 20-2-48

and have noted its
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content. I knew that you have got the ticket for
5-3-48 and also the difficulties you had to under-
go. The marriage of Ladhu has been happily passed
on 19-2-48 (Thursday) in our Jai-Hind building.
There were five elders including the bridegroom and
5 children from Nairobi. Today is the last cere-
mony of Mandva. They will leave within a day or
two if the steamer 1s available, Your invitation
card has bcei. posted on the Popat mistry by book
post and you should have rcceived it, We are also
pleased to know that the marriage of Prabhavati
has been finished there. I have thought over your
letter very deeply. You have no experience of
those two arbitrators but you will have their ex-
perience now and will know them very well, I know
you - have written about sons of one mother but you
do not know about the sons of our grandfather Valji
while I know it very well and I have scen the be-
haviour of the grandsons of Valji with my own eyes.
Therefore there is no reason to believe that the
sons of same mother should be of same behaviour.
Take it from me that I have done no harm to him.
There are no more days before you come here and you
will see them personally., Plot has been bought on
Pugu Road no money has bkeen paid. ) After
your arrival here if we decide not to have it we

shall have to go undergo the 1loss of only Shs.
3,000/- but the plot will be in our possession up
to August if we pay Shs. 3,000/-. After that we
shall think over it and if we want it we will keep
it It is better if the possession be in our hands.
I fixed up the plot for Shs. 50,000/- but our
brother went to the seller with the offer of £1000
more to buy that plot. In reply he told him that
if Mr.Keshavji does not want I shall think over it
but I have promised Mr. Keshavji and I am a noble
man, Therefore I should give it to Mr.Keshavji.
After this everything was fixed and it was decided

that the seller should wait up to August and if we
-don't want it at that time we have to let go Shs.

3,000/-. There is no harm in this transaction.
All these talks have been done through Mr, Houry.
Everything cannot be written in the letter. We
shall talk over it when we meet. I have told to
Mr. Shavji, through two arbitrators, to wait up to
the time you come here, Only thing left for me 1s
to be put in the prison by him, He sighed it after
reading, examining in the presence of witnesses
with the firm mind. But now he feels that his
brother has robbed him, because he feel that from
where we got Shs.50,000/- when we bought the plot.
Two months have been passed after we signed and
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left the partnership. We have no connections at
all but he asks for this thing and that but that
is all useless. Father and son-in-law are similar.
You will know all this when you come here and see
and hear personally. He has treated in such a bad
manner as he would not have treated my ener

(de) This is in short. Most probably I should not
write but cannot help........We want to register
the company with a limited liabllity hut that will
be done after your arrival here. Regarding financlial
matters he has placed me in such a difficult con-
dition that there is no limit to it----.-~You come
herce and look aftecr the factory and children, I
will be free then, I have to 1lock after both
places house and factory. I have given money to
Mr, Shivjibhal and with the assistance of my money
if he does not take me tc the court he will not be
called Shivji. fter reading my letter you do not
worry. Just look at the condition....... both the
brothers are working. I do not allow them to worry
about money. Everything will be all right by the
grace of god. You also do not worry.

You might not remember that some time ago you had
written to me that in this period everybody has
earned, but we did not, but my dear brother you do
not know we have also earned a lot. But due to the
thefts on the other hand we have not heen able to
show it to the world, Summarise the condition 1n
those words.

Signed....oev.. I brother,

My dear uncle,

I can not write allin two lines, but I should
write that you are definitely coming now. Think
about uncle from what father has written about him.

Uncle has got a balance of Shs.60,000/- to 70,000/~

in the bank, and that is why we have not earned
anything That is all,
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OFFICIAL TRANSLATION OF THE
EXTRACTS IN THE LETTER UNDERLINED.
EXHIBIT P.S
D/21-2-48
Dear Brother Mohanlal,

A plot has besen bought on Pugu Road. No money
has been paild. If arter your arrival, we do not
want there is a loss of Shs. 3,000/-. Plot will
renain in ouvr hands up to end of August., After our
thinking over, i" we will want, we will keep but
it is better if (.t is) in our hands. That plot is
fixed up for Shs. 50,000/- and after that our
brother did go to take (buy) to pay £1000/- more.
In the matter be (owner?) told that if Mr.Keshavji
does not want, I will think over it but I have

promised and I am a noble man therefore I should
give to Mr., Keshavii........

Mr, Shivji is stopped through our abovenamed two
arbitrators till you come.........

Two months (have?) elapsed since he signed and
left. Have no connection at all.........

Want to make a limited company but will do it after
your arrival.......eeees

You come and look after the factory and child-
ren when I would be free, I have to sit there and
in the house alsO..v.eeeeas

Both the brothers are working. (I) do not
allow them to worry about money. Everything will
be all right by the grace of God and you have also
not to worry.

You might not remember what you wrote me once
what in this time all earned but we did not earn
but my dear brother we have also, earned a lot but
back - thefts ete. would not allow anybody to rise
(get up) in the world.

Sd. I, BROTHER.

Translated by Mr. B.B. Raval, Legal Clerk
and Interpreter.
Sd- B.B. Rava]., CivuIa200905)‘!0
I, Bhanushanker Balashanker Raval, Legal Clerk and

Interpreter of Her Majesty's High Court of Tangan-
yika, do declare that I read and perfectly
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Exhibit P,11

A letter dated
2nd May 1947

to the Exchange
Bank of India
and Africa
Ltd., Dar es
Salaam,

2nd May 1947.

202.

understand the language and character of the orig-
inal letter in Gujerati and certify this to be a
true and accurate translation of the extracts of
the letter underlined to the best of my understand-
ing and skill.

Dar-es-Salaam this 20th day of September, 1954

Sgd. B.B. Raval.
Legal Clerk and Interpreter.

EXHIBIT P.11

A LETTER DATED 2nd MAY 1947 TO THE 10
EXCHANGE BANK OF INDIA AND AFRICA

LTD., DAR ES SALAAM

LETTER OF DEPOSIT OF TITLE DEED AS SECURITY FOR
SECURING OVERDRAFT NOT EXCEEDING THE SUM OF
SHILLINGS ONE HUNDRED THOUSAND.

To:

M/s. The Exchange Bank of India & Africa Ltd.,
Dar es Salaam.

Dear Sir,

We, Keshawji Ramji, Mohanlal Ramji and
Savjli Ramji carryving on business as Keshawji
Ramji do hereby deposit Titie No. 366 with you hy
way of security for any liabilities not exceeding
the sum of shillings one Hundred thousand

20
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(Shg. 100,000/-) for which we may now or hereafter
be indebted to you.

Yours faithfully,

Sgd. 1, Keshawji Ramii.
p.p. Mohanlial Ramjil.
" 2. Keshavji Ramji.
" 3, Shiwji Ramji.

DATED at Dar es & laam this 2nd day of May, 1947.

H.M. High Court of Tanganyika
10 Civil Case No. 43 of 1950.
Exhibit No.P,1ll
Put in by Plaintiff
Sgd. E.J, Edmonds.,
LAz, Judge
15/9/54.

EXHIBIT P,13

COPY OF LETER DATED 27th JULY 1948
ADDRESSED BY KESHAWJT RAMJL TO G.N.

HOURY, Esqg., ADVOCATE, DAR ES SALAAM

20 KESHAWJTI RAMJTI

ESTABLISHED 1908

CAR AND TRUCK BODY BUILDER
CABINET MAKER AND FURNITURE M.ANUFACTURER
Factory ~=we-- ~-~-Bridge Street

Offices and ShOWPrOOMS. e ee e Suleman Street

P.0. Box 211, Phone No. 460,

Dar es Salaam, 27th July, 1948.

G.N.Houry, Esq., Tanganyika Territory.

Advocate,
30 Dar es Salsam,
Dear Sir,
Re: Plot No. 588/206 from Mr. N. Ramsey.

Under further reference to my letter of today's

Exhibit P.11

A letter dated
ond May 1947

to the Exchange
Bank of India
and Africa
Ltd., Dar es
Salaam.

ond May 1947,
continued.

Exhibit P.13

Copy of letter
dated 27th July
1948 addressed
by Keshawji
Ramji to G.N.
Houry, Esaq.,
Advocate, Dar
es Salaam.

27th July 1948.
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Exhibits date and depositing with you Shg. 35,000/- in the
above matter, I shall be glad if you will please
Exhibit P,13 prepare the deed in names of Gthe following

partners:-
Copy of letter
daﬁgd 27th July 1) Mr. Keshawji Ramji.
1 addressed
bg Keshawji 2) Mr., Mohanlal Ramji.
Ramji to G.N, 3) Mr, Vandravan Maganlal.
Houry, Esq.,
Advocate, Dar Thanking you, '
es Salaam,
Yours faithfully,
27th July 1948 -
continued, Sgd. Keshawji Ramji. 10

H.M. High Court of Tanganyika
Civil Case No. 43 of 1950
Exhibit No.P.13

Put in by Plaintiff

Sgd. E.J. Edmonds

Ag.Judge
15/9/54 .
Exhibit P.14 EXHIBIT P.14
Copy of letter COPY OF LETTER DATED 12th SEPTEMBER 1949
dated 12th ADDRESSED BY KESHAWJI RAMJI to G.N.HOURY, 20

September 1949
addressed by

Keshawjil Ramji
to G.N. Houry,

ESQ., ADVOCATE, DAR ES SALAAM

KESHAWJTI RAMJI

Esq., Advocate, ¢AR & TRUCK BODY BUILDER Phone 460
Dar es 8alaam.
CABINET MAKER & FURNITURE P.0.Box 211
12th September MANUFACTURER
1949, Dar es Salaam 12th September, 1949,
G.N.Houry Esq.,
Advocate,

Dar es Salaam

Re: Plot No.588/206, Girazani Area, Dsm. %0

Under reference to my letter dated 27th July,
1948 advising you to prepare a deed of above,
plot, will you please cancel the above instructions
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and arrange to transfer the plot in my name as soon
as possible.

Thanking you,
Yours faithfully,
Sgd. Keshawji Ramji.

H.M. High Court of Tanganyika
Civil Case No. 43 of 1950
Exhibit No.,P.ll4
Put in by Plaintiff
Sgd. E.J. Edmonds,

Ag.Judge.
15/9/5%.

EXHIBIT P.16

A SPECIMEN LETTER-HEAD OF THE
BUSINE { LS HA RAMJT"

-

KESHAWJI -~ RAMJI

POST BOX NO, 211

CABINET MAKERS
HOUSE DECORATORS
BLACKSMITHS
LATHE TURNERS.

DAR ES SALAAM,

Tanganyika Territory.

WE SPECIALISE IN :

ALUMINIUM AND

WOOD BOX BODIES
FOR

CARS & LORRIES

QUOTATIONS I'REE.

Exhibits
Exhibit P,1k

Copy of letfter
dated 12th
September 1949
addressed by
Keshawji Ramji
to G.N. Houry,
Esq., Advocate,
Dar es Salaam.

l2th September

1949 -
continued.
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EXHIBITS P.l1 and D.19

ENGLISH TRANSLATIONS OF BOOK ENTRIES.
FROM EXHIBITS P.l1 and D,.19

CIVIL CASE NO. 4% of 1950,

Mohanlal Ramji & ;

Shivji Ramji Plaintiffs
versus
Keshavji Ramji ;
Vandravan Maganlal oo Defendants
1. Extracts, from Ledger Exhibit No. P.1. 10

2. Extracts from Journal Exhibit No. D.1%S.

P.T.

—————

P,39 - 325/~ Credited in account with Mr, Keshavjii
Ramii being salary for the month of
April, LP, 127.

P.40 - 300/~ Credited in account with Mr, Mohanlal
Ramji being salary for the month of

April. LP, 149,
300/~ Credited to Mr, Savji Ramji Dbeing
salary for the month of April. 20
LP, 182,

P.31 - 325/- Credited to Mr, Keshavji Ramji being
salary for the month of March.
Lp, 127.

300/~ Credited to Mr., Mohanlal Ramji being
salary for the month of March.
LP., 149,

300/~ Credited to Mr. Savji Ramji being
salary for the month of March,
LP. 182, 20



P.21 -~ 325/~

300/ -

300/~

10  P,10 - 325/-

300/~

300/ -
P.49 - 325/-
20
300/~
300/ -
P.61 - %25/-
30 300/-

300/~

P.68 - 325/-

207.

Credited to Mr, Keshavji Ramji being
salary for month of February,
Lp, 127.

Credited fto Mr. Mohanlal Ramjl being
salary for the month of TFebruary.
LP, 149,

Credited to Mr. Savji Ramjl being
salary for the month of February.
P, 182.

Credited to Mr., Keshavji Ramji being
salary for the month of January.

Lp, 127,
Credited to Mr. Mohanlal Ramji (not
readable), LP. 149,

Credited to Mr., Savji Ramji Dbeing
salary for the month of January.
LP. 182,

Credited to Mr, Keshavji Ramji being
the salary for the month of May.
Lp, 127.

Credited to Mr., Mohanlal Ramji being

the salary for the month of May.
LP, 149.

Credited to Mr, Savji Ramji being
salary for the month of May.
LP, 182.

Credited to Mr. Keshavji Ramji being
salary for the month of June.
IJP. 127.

Credited to Mr., Savjl Ramjl being
salary for the month of June,
Lp, 182.

Credited to Mr. Mohanlal Ramjl being
salary for the month of June.
LP, 149,

Credited to Mr, Keshavji Ramji being
salary for the month of July.
LpP. 127.

Exhibits
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P.67 -

Po75 -

P.84 -

208,

300/- Credited to Mr. Mohanlal Ramji being
salary for the month of July.

LP. 149,
300/~ Credited to Mr. Savii Ramji being
salary for the meonth of July.

LP. 182.

310/~ Credited to carpenter Lakhsman Ilirji
being salary for the month of July.
LpP. 131.

308/81 - Credited to carpenter Jhina Bhana
being salary for the month of July.

LP, 138.
325/- Credited to Mr. Xeshavji Ramji being
salary for the month of August.
LP, 127.
300/- Credited to Mr. Mohanlal Ramji being
salary for the month of August.
LP., 149,
300/- Credited +to Mr. Savji Ramji being
salary for the month of August.
LP. 182.
%25/~ Credited in account with Mr. Keshavji
Ramji. LP, 127.
300/~ Credited in account with Mr. Mohanlal
Ramji. LP, 149.
300/- Credited in account with Mr. Savji
Ramji. LP, 149,
325/~ Credited to Mr, Keshavji Ramji.
LP. 127,
300/~ Credited to Mr. Mohanlal Ramji.
LP. 149,
300/~ Credited to Mr. Savji Ramji.

Lp. 287.

326/12 - Credited in account with carpenter
Jhina Bhana. LP, 138,
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P.136 A/C of Mohanlal Ramji - 1948
1948
March 31 -~ Salary for the month of
March J.16 600/00
" 31 - Allowance J.17 30/.00
April 30 - Salar: for April J.21 600/00
" 30 - Allowance " J.21 30/00
May 31 - Salary for May J.28 600/00
" 31 - Allowance May J.28 30/00
June 30 - Salary for June J.36 600/00
" 30 - Allowance for June J.36 30/00
July 31 - Salary for July J. 40 600/00
" 31 - Allowance Tor July J.45 20/00
Aug. 731 - Salary for August J.53 500/00
" 31 - Allowance for August J.53 30/00
Sept. 30 - Salayy for September J.o64 600/00
" 30 - Allowance for September J.6% 30/00

Mistry Somebhoi Kara - 1948

Nov. 30 - Salary for November J .89 625/00
Dec. 31 - Salary for December J.98 675/00

I, H.H. Buch, Legal Clerk and interpreter of
Her MaJesty's High Court of Tanganyika, do declare
that I read and perfectly understand the language
and character of the original letbter in CGujerati
and certify this to be a true and accurate transla-
tion of the extracts of the books underlined to the
best of my understanding and skill.,

Dar es Salaam this lst day of December, 1955.

Sgd. H.H., Buch
Legal Clerk and Interpreter,
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IN THE PRIVY COUNCIL No. 9 of 1957

ON APPEAL
FROM HER MAJESTY'S COURT OF APPEAL
FOR_EASTERN AFRICA AT DAR ES SATAAM

BETWEEN

KESHAVJI RAMJT ’es Defendant-Appellant
-~ and -

MOHANILAL RAMJI vou 1st Plaintiff-Respondent

SHIVJI RAMJI o 2nd Plaintiff-Respondent

VANDRAVAN MAGANIAL Defendant-Pro Forma Respondent

AND BETWEEN

MOHANTAL RAMJT .o Plaintiff-Appellant
~ and -

KESHAVJI RAMJI Defendant-Respondent

VANDRAVAN MAGANLAL Defendant-P@e—Ee@ma Respondent

SHIVJI RAMJI Plaintiff-Pro Forma Respondent

(CONSOLIDATED APPEALS)

RECORD OF PROCEEDINGS

KNAPP-FPISHERS and ATTENBOROUGHS,

BLAKE & REDDEN, 12, New Court,

31, Great Peter Street, Lincoln's Inn,
Westminster, S.W.1l. London, W.C.2,.
Solicitors for Keshavji Solicitors for Mohanlal
Ramji and Vandravan Ramji.

Maganlal.



