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OF APERADE (Claimant} (deceased))

No. 1

I THE COURT OF THE RESERVE SETTLEMENT COMMISSIONER

OF THE GOLD COASY HELD AT ODA, BIRIM DISTRICT, ON

THE 16th DAY OF APRIL, 195%, BEFORE HIS WORSHIP

ARTHUR PHILIP PULLEN, ESQUIRE, 0.B.E., RESERVE
SETTIIMENT COMMISSIONER

20 IN THE MATTER OF 'HE PROPOSED BEMU RIVER
POREST RESFRVE.
PART TS PRISENT -
. W.H.Jack, Assistant Conservator of Forests,Oda.

. Nana Oware Adjaltum II, Omanhene of Akim Busune.

Abroquah Gyimpim, Regent of Akim Kotoku State.

W N

3

lana Kweku Owua, Ohene of Wurakese, Representing
Omanhene of Assin Apimanim. :

‘5. Nana Kwa Fosu II, Ohene of Gyambra, Representing
Omanhene Essikuma. ’

30 6. R.li. Korsah, Ohene of Amanfupohg.

7. Kojo Osei alias Yaw Efum, Linguist, Representing
Ohene Franten-Akenkanso.

8. Kweku Baah for Peprah & Coy.
9. Otoo Kwadjo for Otoo Kwadjo & Coy.

In the Court

of the Reserve
Settlement
Commissioner of
The Gold Coast.

wmm————

No. 1.

Commissioner
Pullen's
Opening
Observations.

16th April 1953.




In the Court

of the Reserve
Settlement
Commissioner of
The Gold Coast.

No. 1.

Commissioner
Pullent's
Opening
Observations.

16th April 1953
- continued.

2.

BY COMMISSIONER: I should explain to all intercs-
ted parties why it is necessary to hold a fresh
enquiry into the settlement of this Recserve. Most
of you here today will remember that you altended
an enquiry here on 6th October 1952 and made claims
to ownership of farms and in two cases to the
purchase of land from Stool holders.

The Assistant Conservator of Forests raised
no objection to the admission of unrestricted
rights over all farms so claimed by the local
inhabitants and it is my intention to award in duc
course unrestricted rights of ownership over those
farms which are not subject to any dispute.

Two claims to purchase of land by Oboo Kwad jo
& Company and Peprah & Company wlias F. H. Akuffo
were made at the last enquiry and the sales were
not disputed by the Vendor Stools.

This fresh enquiry held under Gazette Notice
No.147 of 19th January 1953 is essential because 1
wag appointed by Notice of Gazette Notice No. 1636
of Gazette Wo.65 of lst September 1951 to hold the
enqulry into the Bemu Reserve excluding the Essgik-
uma._State portion, because the Essikuma Native
Authority had some years ago sisued Bye-laws over
the portion owned by that otatc. out the ooundarles
over which such Bye—lLaws__operatcd had never been
defined.

During my enquiry of October 6th 1952, I found
that Aperade Stool which serves Akim Busume State
owns land JOlntly with the ©Stool of Amanfupong
(Essikuma State) and they have no common boundary
nor do they wish to declare one bebtween thenm. S0
it has now been necessary to revoke the Bye-lLaws
made by the Essikuma Native Authority which obvi-
ously could not operate over the land of Aperade
Stool serving what was the Akim Busume Native
Authority. Bo we start again, each Stool who has
interest in land in this Reserve should make its
claim, although it is evident from +the previous
enquiry that there is no agreement on Stool boun-
daries. If you are unable to agree on the boun-
daries which separate each Stool, I have no other
recourse but to ask the Supreme Court to determine
the issues in the appropriate Lands Divisional
Court under Section 9(4) Cap. 122.

I do not wish to hear any claims to land on
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the poxrtion to the North--east of the road leading
to Apcrade from Amanfupong becausc there is a dis-~
pute lying within the jurisdiction of the DIrivy
Council which may not be settled Lor some time. It
io ny intention to exclude that arca from this en-
quiry for the time being by dividing the Reserve
into Two Blockao providing that no other digputes
arise during this enquiry.

The Stools concerncd in the land in this Re-~
serve should be made aware of Conccssions Gazette
No.2 of 1953 in regarding to enquiry No.2462 Cape
Coast. This shows that a Concession has  been
applicd for by Mr. M.R. Stein, the grantor of which
is shown as the Omanhenc of Essikuma but as the
plan shows that the Concession will pass over the
land gold by Stoovl of Aperade to Peprah & Co., and
to Otoo Kwadjo by the Akenkanso Stool the Gtools
concerned should take whatever steps they consider
necessary at the Concession enquiry Court.

No. 2.
W.H.JACK (ASSISPANT CONSERVATOR OF FORESTS)

‘Witness No.1l, William Hugh Jack, A.C.F., s.0.b.

I am the Assistant Conservator of Forests,
Oda, reprcsenting the Forestry Department at this
enquiry. DNoticeg under Section 32(2) of Cap. 63,
now Section 33(2) of Cap.l22, were served as
follows :— :

9th September, 1935 on the Omanhene of Akim
: Busume
9th u A " QOhene of Aperade
7th December 1935 ' -Omanhene of Essi-
kunma-Breman
Ag. Odikro of Am-
anfupong.

19-th n n n

This notice gives the Native Authorities six months

in which to constitute the Porest Reserve under
Bye-TLawsg, failing which it is stated, it will be
consgtituted under thc Forests Ordinance. Bye-Laws

were signed by the Essikuma State Council for their
vortion of the Iorest Reserve and approved by the
Governor in Council on the 25th September, 1940.

These Bye-Laws were subsequently revoked by the

In the Court

of the Rescrve
Settlement
Commissionecr of
The Gold Coast.

— v ———

No. 1.

Commisgioner
Pullen's
Opening
Observations.
16th April 1953
- continued.

Evidence
No. 2.

W.H.Jack

(Assistant

Conservator
of Yorests)

1l6th April 1953.



In the Court
of the Reserve
Settlement

Commissioner of:

The Gold Coast.

Evidence

No. 2.

W.il. Jack
(Assistant
Conservator
of Forests).

16th April 1953

- continued.

Exhibit 'A'.

Exhibit 'B’.

‘not numbered.,

4.

Essikuma Native Authority who signed the Essikuma
Native Authority (Bemu Forest Reserve) Rules 1951
for the portion of the Reserve which lies within
the area of the Issikuma Native Authority. These
Rules are published at pages 669 and 670 of Gaz-
ette No.54 dated 21st July, 1951, with a subsequent
correction notice published at pages 1339 of Gaz-
ette No.80 dated 27th September 1952. I refer to
Government Gazette No.20 dated 4th February 1950
on page 112 of which is published a notice under
Section 5(1) of Cap.122. The Forests Ordinance,
of the Governor's intention to constitute the Bemu
River Forest Reserve (excluding the Essikuma State
portion) giving his reasons and appointing the
District Commissioner, Oda, to be the Reserve
Settlement Commissioner. I refer +to Government
Gazette No.65 dated lst Septeniver 1951 on page 770
of which is published a notice under Section 5(2)
of Cap.122 appointing Arthur ¥*hilip Pullen, to be
Reserve Settlement Commissioner for the proposed
Bemu River Torest Reserve (excluding the Essikuma
State portion) in succession to the District Com=-
missioner, Oda, who was unable to conplete his
duties.

I refer you to Gazetbtte Notice No.1l47 published
in Gazette No.7 of 19th January, 1955, revoking
the Essikuma Native Authority (Bemu River Forest
Reserve) Rules 1951. And revoking Gazette Notice
No.1636 of 24th August 1951 published in Gazette
No.65 of 1lst September 1951. This in effect closes
the previous enquiry opened on 6th October 1952,
and makes provision for the opening of a new en-
quiry over the whole Reserve. The map exhibits I
tendered as Ex. A and B. at the previous enquiry
still hold good and are retendered as evidence. I
tender in evidence Gold Coast Survey Field Sheets
Nos. 52 and 54, scale 1.62,500 on which are shown
in green the boundaries of the proposed Bemu River
Forest Reserve (accepted and marked Exhibit 'A').
This shows the position of the Reserve in relation
to the surrounding country. I also tender in evi-
dence a plan showing the boundaries of the proposed
Forest Reserve on a scale 1.12,500, this plan is
It is a sunprint of a plan prepared
by the Porestry Department and on it are shown the
boundaries of 61 farms demarcated by the Forestry
Department (accepted and marked Exhibit 'B'). The
area of the proposed Reserve 1s approximately
16.868 Sguare miles or 10,795.5 acres, The areca
of demarcated farms os.l to 61 is approximately
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1.45% Squarc miles or 924.3% acres. The external
boundaries were originally demarcated by the ror-
cotry Department from December 1935 to July 1936,
and the internal boundaries were demarcated from
June 1936 to January 1957, and September 1937 to
Pebruary 1938. Farms 25-60 were re-surveyed from
October 1938 to Januvary 1939.

X X X X

(Intd.) A.P.P.
R.5.C.

16/4/53.

No. 3.
OMMISSIONER RILEY'S OBSERVATIONS AND PROCHEDINGS,

I THE COURT OF THE RESERVE SETTLEMENT CO:MISSIONER
OF THE GOLD COAST, HELD AT THE MAGISTRATE'S COURT,
ODA, ON THURSDAY THE 25th ‘day of OCTOBER, 1956,
BEFORE HIS WORSHIP? PETER MYLES RILEY, ESQUIRE,
RESERVE SETTLEMENT COLMIMISSIONER '

1§ THE MATTER OF THE PROPOSED BEMU RIVER FOREST
RESERVE (BLOCK I) RE-OPENED.

1. Nana Otsibu Ababio II, Ohene of Aperade.
2. Nana Darko Frempong II, Ohene of Achiasi.

BY COUkT: You the Stools of Aperade and Achiasi
arc the two parties concerned in the Bemu River
Block I enquiry, you are both I think aware of the
position to date but I will recapitulate briefly:-~
On 6th October, 1952, Mr. Pullen, who had been ap-
pointed Reserve Settlement Commissioner for the
whole of the proposed Bemu River Reserve in succes-
gion to the previous Commissioner who had been un-
able to commence his duties, opened +the enquiry.
Pormal evidence of service of Notices, etc., was
taken and also evidence of farm claims, alienations,
and boundaries, which covered the whole Reserve.

It become evident for various reasons that a

frosh Gazette Nobice would have to be issued and a- .

In the Court

of the Reserve
Settlement
Commissioner of
The Gold Coast.

Evidence

No. 2.

W.H.Jack
(Assistant
Conservator
of Forests).

16th April 1953
~ continued.

No. 3.

Commissioner
Riley's
Observations

and Proceedings.

25th Octover,
1956.



In the Court

of the Reserve
settlement
Commissioner of
The Gold Coast.

No. 3.
Commissioner.
Riley's
Observations

and Proceedings.

25th October,
1956

- continued.

'61'.

new enquiry held. When this new enquiry was opened
by Mr.Pullen on 16th April, 1953 he addressed the
Court as follows:- ' : -

(He quotes Commissioner Pullen's Observations
ante from page 2 line 18 to page 3 line 8
inclusive)

As a result of the above lr.Pullen divided the
Reserve into two Blocks, one being Block I now the
subject of this enquiry and which lies to the North-
Fast of the road leading from Amanfupong t Aperade.
The Privy Council has now given its decision on the
land issue which previously held up the Reserve
Settlement in this area so that I can now proceed,
having been appointed Reserve Settlement Conmis~
sioner by Gazette Notice 302 published in Gazette
No.9 of 29th January, 1955. As you are aware it
was necessary owing to further land disputes to
divide Block II of the Reserve into Blocks II and
IIT and the enguiries into these two Blocks have
been completed. Some evidence has already been
taken in respect of this Block I by Mr, Pullen and
if necessary it can be repeated for the sake of
clarity. I do not intend to commence proceedings
de novo but to continue the enquiry commenced by
Mr. Pullen as authorised by Section 5(2) of Cap.l1l57
(No objection is. raised to this). Before proceed-
ing further it will be necessary for the boundaries
claimed by each party before the High Court, the
West African Court of Appeal and the Privy Council
to be shown on a plan in so far as they effect Block
I.

From the plans now produccd by each party it
is clear that Aperade  claim all the Reserve as part
of their whole claim while Achiasi only claims a
part. It is not possible from the plans to fix the
actual Achiasi claim in Block I.- The Court orders
the Ohene of Achiasi to have his boundary cleared
and cut in the Reserve by 12th November, 1956 on

‘which date the Forestry Surveyor will go to Achiasi

and commence the survey.

The Enquiry will re-open on 27th November 1956
at Oda and both parties are warned to attend.

(Sgd.) P.M.Riley,
- Reserve Settlement Commissioner.
25/10/56.

e —ac
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No. 4.

DROCEEDINGS .
IN TIL COURT OF THE RESERVE SETTLEMENT COMMISSIONER
OF THE GOID COAST, HEID AT MAGISURATE'S COURT, ODA

Off TULSDAY YHE 27th DAY OF NOVEMBER, 1956, BEFORE
HIS WORGHIDP PETER MYLES RILEY, ESQUIRE, RESERVE

SETTLENMENT COMMISSIONER

I THE MATTLR OF THE PROPOSED BEMU RIVER
FPOREST RESERVE BIOCK I.

Re-opened 27/11/56.
PRESENT :~
1. Mr. Addo Ashung, Assistant Conservator of
Porests, 0Oda.
2. Nana Otsibu Ababio II, Ohcne of Aperade
3. Nana Darku Frempong II, Ohene of Achiasi

and Tarkwahene of Akim Abuakwa.
4. Counsel for Aperade Mr. Asafo-Adjaye.

Sundry Farmers.

EVIDENCE
No. 5{
F.W. ADDO ASHUNG

lst Witnesgs F.W.Addo Ashung s.o.b. I am Assistant
Conservator of Forests Oda, representing the For-
estry Department at this enquiry. Notices under
Section 33(2) of Cap.122 (now Section 34(2) of Cap.
157) were served as follows :~ On September 9th
1955 on the Omanhene of Akim Busume and the Ohene
of Aperade. On 7th December 1955 on the Omanhene
of Asikuma-Bremen and on 19th December on the Act-
ing Odikro of Amanfupong. These Notices gave the
Native Authority six months in which to constitute
the Bemu Forest Reserve under Bye-ILaws failing
which it is stated it will be constituted under
the Porestry Ordinance. Bye-laws were
the Asikuma State Council on 5th September 1940.
These Bye-ILaws were subsequently rcvoked by the
Asikuma Native Authority who signed +the Asikuma
Native Authority (Bemu Forest River Reserve) Rule
1951 for the portion of the Reserve which lies

signed by -

In the Court

of the Reserve
Settlement
Conmmissioner of
The Gold Coast.

No. 4.
Proceedings.

27th November,
1956.

Evidence

No. 5.
' W.Addo Ashung
(Assistant

Conservator of
Forests).

27th November,
1956.



In the Court

of the Reserve
Settlement
Commissioner of
The Gold Coast.

- .

Evidence
No. 5.

B.W.Addo Ashung
(Assistant
Conservator of
Forests).

27th November,
1956
- continued.

Exhibits A.B.C.
‘accepted.

Ixhibits D & E.
accepted.

8.

within the area of ‘the Asikuma Native Authority.
The Rules are published at pages 669 and 670 of
Gazette Wo.54 dated 21st July 1951 with a subse-
quent correction notice published at page 1289 of
Gazette No.80 dated 27th September, 10651. I refer
to Government Gazette Notice No.2 dated 4th Febru-
ary, 1950 on page 112 of which is published a no-
tice under Section 5(1) of Cap..i22 the  TForest
Ordinance of the Governor's intention o constitute
the Bemu River Forest Reserve (excluding the Asik-
uma State portion) giving his reasons and appoint—
ing the District Commissioner Oda to be Reserve
bettlement Commissioner. I algo refer to Govern-
ment Notice 65 dated lat September, 1951 on page
770 of which ig published a Notice under Section
5(2) of Cap.1l22 appointing Arthur Philip Pullen
Iisquire to be Reserve Settlement Commissioner for
the proposed Bemu River Forest Reserve (excluding
the Asikuma State portion) in succession to the

District Commissioner Oda who was unable to cou-
plete his duties. I refer you again to Gazette
Notice No.1l47 published in Gagette 1007 .of 19th

January 1955 revoking the Asikuma Native Authority
(Bemu River IPorest Reserve) Rules 1951 and revok-
ing Gazette Notice 1636 of 24th August 1951 pub-
lished in Gazette Ho.65 of 1lst Septenber 1951,
This in effect closes the previous Enquiry opened
on 6th October 1952 and makes provision Ifor the
opening of a new enguiry over the whole Reserve.
The enquiry was re-opened on 16th April 1953 by
A.P.Pullen Iisquire. During the course of this
enquiry the Reserve Settlement Commissioner divided
the proposed Forest Reserve into 3 Blocks and pro-
ceeded to give judgment on Block II on 8th June,
1954. I refer you to Gazette Notice No.302 pub-
lished in Gazette No.9 of 29th Januvary 1955 which
appoints Peter Myles Riley Esquire as  Reserve
Settlement Commissioner in succession to A.P.Pullen
in respect of Blocks I and III as the latter was
unable to complete his duties in respect of these
Blocks. Block III Enquiry has now been completed
by you and Block I in which there was a land dis-~
pute between the Stools of Achiauvi and Aperade has
now been taken on appeal to the Privy Council where
judgment has becn given. I produce as Exhibits
copies. of the decisions given in the Suprcme Court,
Cape Coast, the West African Court of Appeal and
Privy Council in respect of this land dispute.

I tender in evidence Gold Coast Survey Field

Sheets No.52 and 54 Scale 1/62,500 on which are
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shown in Green the boundaries of the proposed Bemu
River Torcst Noecerve and the boundary of Block I.
These Field Sheets gshow the boundaries of the Re-

" gerve in relation to the surrounding country. I

also teander in evidence a plan showing the boundar-
ies of the nroposcd Bemu River Block T Reserve on
a Scale of 1/12,500. This plan is not numbered
and has been preparced by the Forestry Department,
on it arc shown the boundaries of 34 farms demar-
cated by the Forestry Department. The area of
Block I is 3.71 squarc miles.

The area of demarcated farms in Block I is
approximately 561.63% acres.

I produce a boundary Schedule for Block I.

Plans tabled and examined by parties.
Crogs--hxamined by Court:  Yes the Achiasi people
showed the Forcstry surveyor their boundary which
is shown on the plan. It was not necessary to

show the Aperade claim as they were claiming the
whole Reserve.

There are no Concessions or alienations in
Block I only Tarms.

The farms in Block I belong to the Achiasi,
Aperade, Awisa and Nyankumasi farmers.

Since Mr. Pullen opened the enquiry in 1953
the farms have been re-checked and re-surveyed.
The names of the owners and size of the farms is
as follows :- :

Farm No. Qumer Acres.
o5 Kojo Asanti of Nyankumasi 2.50
26 - do - Te5
27 4 Kofi Nsuwaa of Nyankumasi 23,75
28 Kofi Owusu of Nyankumasi 775
20 - Kwesi Bamfo of Nyankumasi 32.5
30 Kobina Enkatia of Nyankumasi 7.0
31 Kojo Donkor of Nyankumasi «D
32 Yaobo of Nyankumasi 3.25
33 Kojo Amansi of Aperade 16.75

In the Court
of the Reserve

- Settlement

Commisgsioner of
The Gold Coas+t.

Evidonce
No. 5.

P.W.Addo Ashung
(Assistant
Conservator of
Forests).

27th November,
1956

- continucd.
Exhibit F.
accepted.
Exhibit G.
accepted.




In the Court

of the Reserve
Settlement
Commissioner of
The Gold Coast.

-

Zvidence
No. 5.

F.W.Addo Ashung

(Assistant
Conservator of
Forests).

27th November,
1956
- continued.

Parnm No.

34
35
36
37
38
39
40
41
42
4%
44
45
46
47
50
51
52
54
56
57
58
59
60
61
62

10.

Owner
The Ohene of Aperade
Kweku Asa of Awisa
The Ohene of Apcrade

- a0 -
Effua Hanson of Acliiasi
Yoa Botwe of Achiasi
Kwabena Amoa of Achiasi
Kwame Aboagya of Nyankumasi
Kwesi Owusu of Nyankumasi
Effua Hanson of Achiasi
The Ohene of Aperade
S.K.Tandoh of Aperade
Kwame Awuah of Nyankumasi
The Ohene of Aperade
Yao Botwe of Achiasi
Kofi Nsua of Nyankumasi
The Ohene of Aperade

- do -

- do -

- d0 -
Kojo Kobi of Achiasi
Kweku Aboa of Achiasi
Kofi Amoama
The Odikro of Nyankumasi
Samson White of Aperade

Total Acres

acres.

27.5
8.5
16.25
3.25
36.25
5.0
25.0
12.5
21.75
6.25
7.5
22.5
6,75
14.5
5.5
4.25
15.5
7.5
8.25
6.25
1.5
2.5
1.98
13.0
10.5

561.63

enmarns R
oot s oA B ]

The above are 211 food and cocoa farms.

Cross-~-Eixamined by Counsel of Apecrade:

I am not

aware of any previous demarcation of land in Block

I in connection with a dispubte with Aperade.

I do

not know the exact boundaries between Achiasi and

Aperade in their land dispubte whick has been before

the Privy Council.

No further question,

o e ae
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No. 6.
KOF'I_APPIAL

2nd Wituess, Xofi Appiah, s.a.r.b. I am a farmer
and have a tarm in the Reserve but it is not on
the list read out by the last witness.

Mr. Addo Ashung, Assistant Conservator of
Torests states: At a previous enguiry held by Mr.
Pullen this farm was examined by an Agricultural
Officer and disallowed. It is so stated in  the
procceding in the Block III enquiry.

WOTE BY COURT :
esty i1s correct.

The Assistant Conservator of For-

The claim iu not allowed.

Ho. T
KOPT AKA

3rd Witness, Kofi Aka, s.a.r.b. I am a farmer of
Aperade. I have 2 cocoa farm in Block I which was
made by my uncle Akaanwama many years ago. It was
not read out by the 1lst witness.

Crogs-Examined by Court:
claim yet.

No I have never put in a

Wo. 8.
KOFI AFFEDZE

4th Witness, Kofi Affedze, s.a.r.b. I am a farmer
of Aperade. I have a cocoa farm in Block I. It
has been going some time and my name has not been
read out. I did not claim before as I did not know
where or how to claim.

Cross-Examined by Counsel for Aperade: Yes I ob-
tained my farms from the Ohene of Aperade.

No further Claimants. .

In the Court
of the Reserve
Settlement
Commissioner of
The Gold Coast.

Evidence
No. 6.
Kofi Appiah.

27th Novenber,
1956.

No. 7.
Kofi Aka.

27th November,
1956.

No. 8.
Kofi Affedze.

27th Novenmber,
1956.
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(Recalled)

27th November,
1956.

No.10.

Nana Darku
Frempong II.

27th November,
1956.

- to the communal rights

12.

No. 9.
A.W.ADDO-ASHUNG (Recolled)
1lst Witness: Recalled states: The Forestry Depart-
ment are prepared to grant n1m¢1ar comnunal rights
in Block I to those Stools and Stool subjects who
are entitled to them as were grented in Block III
they are -

1. Hunting -~ Unrestricted but no Steel traps to be

used.

2. FMishing -~ Unrestricted but no streams +to be

danmed.

3, Collection of - Unrestricted.
Snails, Honey,
Mughrooms and
Wild yams.

4. Collection of -
Firewocod, Deadfall
only and for
prersonal use.

On Free Permits from
the Competent Author-
ity for personal use
only and not for sale.

5. Chew sticks, sponges, -
Canes, Tie Tie, Thatch
Fu Pu sticks, Building
poles, Bamboo, Clay
and sand.

No. 10.
NANA DARKU F‘RFMP( ‘-"‘\'i‘G TI

5th Witness, Nana Darku Frempong II, Ohene of Ach-
iasl and Tarkwahene of Akim Abuakwa s.o.b. I agree
which have been allowed. As
regards any reévenue which may accrue from the sale
of Timber or from Minerals this is arranged by the
State Council who decide how much should be paid
to the ILocal and State Councils. The Stool as such
gets nothing. '

The Communal rights are shared with all sub-
jects of the Akim Abuakwa Stool. As regards to
farmers on any land that is mine in the Reserve
they can remain provided they come to me and ack-
nowledge me as the land owner. I would not turn
any one off who is prepared to do this, nor would
they have to pay anything.

L e e e R P ERER
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No. 11.
HALA_OUSIBY ABABIO II.

6th Witnesy, Nann Otsibu Ababio II,
Aperade states: I agree to the Communal rights
allowed. These rights can be enjoyed by all Aper-
ade and Amanfupons; people and also to any strangers
living on the land. If any game igs killed I get a
leg. As regards any revenue accruing from the sale
of Timber or from Mincrals this divided at present
into thrce parts. The Local Council takes 2 parts
and one part is given to Amanfupong and Aperade
for the Stools., This is subject to any amendment
that may be made under the Local Government Ordi-
nance. As regards farmers living on my land in
the Reserve they wonld be allowed to remain provi-
ded they paid no tribute on the Abusa gysten.

Nifahene of

BY COURT: The Ohenc of Achiasi asks that an ad-
journment be granted until tomorrow so that his
Coungsel can appear.

Since there are two more farm claims to Dbe
investigated i.e. those of 3rd and 4th witnesses.
I adjourn until &th January 1957, when the Enquiry
will re-open at Oda. All parties warned to attend
and the two farm claimants and Forest Ranger are
instructed to proceed to the Reserve and inspect

~the farms.

(Sgd.) P.M.Riley,
RESERVE SETTLEMENT COMMISSIONER
27th November, 1956.

No. 12.
PROCEEDINGS

IN THE COURT OF TIE RESERVE SETTLEMENT COMMISSIONER

OF THE GOID COAST, HELD AT THE MAGISTRATE'S COURT,

ODA, ON TUESDAY THE 8th JANUARY, 1957, BEFORE HIS

WORSHIP PETER MYIES RILEY, LESQUIRE, RESERVE
SETTLEVENT COMMISSIONER

IN THE MATTER OF THE PROPOSED BEMU RIVER
POREST RESERVE (BLOCK I)

Re-opened.
PRESENT ¢

l. Mr.Addo Ashung, Assistant Conservator of For-
ests, Oda.

In the Court

of the Reserve
Settlement
Commissioner of
The Gold Coast.

Evidence
No.1l1.

Nana Otsibu
Ababio, II.

27th November,
1956.

No.12.
Proceedings.

8th January,
1957.
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No.l2.
Proceedings.

8th January,
1957 -

- continued.

Evidence
No.13.

AW, Addo-Ashung
(Recalled).

8th January,
1957.

"No.l4.
- Court Notes.

8th January,
1957.

14.

2, Nana Darku Frempong IT, Ohenc of Achiasi and
Tarkwahene of Akim Abuakwa.

3. Mr. S5.D. Opoku~Afari Counsel for Achiasi.
4, Nana Otsibu Ababio II.

5. Mr. Asafo-Adjaye Counsel for Aperade.

Y T 7 S 8 ST N R AT A AR TR TN T R

No. 13.
AW, ADDO-ASHUNG (Reca;}ed)

lst Witness, A.W.Addo-Ashung, (Recalled) s.o.b. I
am the Assistant Conservator of Torests Oda. The
two farms ordered by Court on 27th November, 1956,
to be seen have been inspected. The farms of Kofil
Aka (3rd Witness) was seen to be a piece of forest
land which could not have been used as a farm for
perhaps 30 years. There were no cocoa trees on it
and it was high forest.

The farm of Kofi Affedze was inspected and
Tound to be right outside the Rescrve.

Cross—-Examined By Court: Yes both parties were
present when the farms were inspected.

NOIE BY COURT: The claim of Kofi Ake is disallowed.

No further questions.

.

Wo. 14.

COURT NOTES

BY COURT: The Court will now hear arguments by
Counsel to decide on the correct interpretation of
the Privy Council decision in so far as it affects
the land in the Bemu River Block I. The Court can-
not in any way re-~open the land case or hear fur-
ther evidence on this subject.

PR P -
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ADDRESSES OF COLLSEL

ir. Asafu-Adjayc for Aperade. Appellants be-
fore the Privy Council. I wish to produce some
documents which will help the Court to understand
the position. These documents are not intended in
any way to dispute the decision of the Privy Coun-
cil but to help to clarify that decision. They
should have been produccd in Court before but were
not.

Mr.Opoku-~Afari for Achiasi (Respondents be-
fore the Privy Council). I object to these docu-—
ments being produced as since 1t has been stated
they should have been produced before they there-
fore comprise further evidence and no new evidence
is admigsible now, It is tantamount to re-opening
the case. Objection upheld.,

Mr. Adjaye continues: The main question concerns
the Bemu River Reserve Block I of which the Appel-
lants, my clients the Aperade, claim to be the
owners of the whole of the Reserve and that Achiasi
have no land there whatever. The Court has taken
statements from Apcrade farmers showing they have
land in the Reserve. Achiasi when called upon to
make a sgstatement could only say they were relying
on the Privy Council decision. If Achiasi contend
that they are the owners of part of Block I they
should have come forward and made statement to that
effect., No such statement was made before this
Court. If Achiasi contend that they own the land
they should be asked who have boundary with them on
the adjoining land and if there are such persons
they should be called upon to give evidence to
that effect before this Court. The Achiasi have
failed in this Court to show possession of the land
or to call witnesses to show the boundaries which
gave them the right to be in Block I. A mere
statement of fact that they own the land dis not
sufficient in this Court. The Privy Council judg-
ment was mainly based on supporting the decision of
the West African Court of Appeal and did not give
the Achiasi people the ownership of the land. The
West African Court of Appeal judgment states that

a person nust prove his claim and not depend on the
wecakness of his opponents case. The West African
Court of Appeal decision gave no title to  the

In the Court

of’ the Reserve
Settlement
Commisscioner of
The Gold Coast.
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Addresses of
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8th January,
1957.

For Aperade.
For Achiasi.
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Achiasi and says so as they sought no title. I
wish to emphasize that poart of the record of the
West African Court of Appeal which reads "Such a
judgment decrees no title to the Defendant he not
having sought the declaration". In no part of the
defence filed by the Achiasi people did they clainm
any title and that being so the West African Court
of Appeal did not decree that the land was the
property of the Achissi people. They camnot say
the Aperade people having had their claim dismissed
means that the land is ours. The law lays down
that every party to a suit must show his claim.
The Achiasi did not claim the land so they cannot
at any stage claim title. In the Privy Council
judgment it is recorded "there is no ground for
interfering with the order of the Court of Appeal
and the appeal ought therefore 1o be dismissecd.

A number of farmers gave evidence in the Court to
show they were in possession of land in the Reserve
and were paying tribute to Aperade. We assert that
the question of title to the land in the Rescrve
is still open. Neither the judgments of the West
African Court of Appeal nor the Privy Council con-
fer any title to Achiasi. The boundaries on the
plans produced were vague and this is supported by
the Privy Council judgment paragrapi 2 which reads
"It is to be noted that neither in the statement
of claim nor in the order of the Court is there a
reference to any plan by means of which it would
be possible to identify the boundaries of the area
in respect of which the declaration of +title was
then granted", I call attention also  to the
following part of the Privy Council judgment which
reads "“The Appellants called representatives of
several Stools whose lands were saild to border on
the disputed arca and they deposed that they had
boundaries with the Appellants and not with +the
Respondents but except for the testimony given for
the Eduasa Stool no definition was afforded as to
where the boundaries ran and this branch of evi-
dence therefore did not provide the useful proof
that it might otherwise have done". The cvidence
of the Eduasa Stool was the only piece of evidence
that was relevant and this was acknowledged by the
Privy Council although they did not give judgment
for Aperade. The reason why the West African Court
of Appeal and the Privy Council set aside the de-
cision of the Supreme Court is contained in the
Tollowing words of the Privy Council judgment: "By
reason of the two cases filed by the Plaintiffs in
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reospeet of this Lland and having regard to the fact In the Court
that the Delferdaunts have never sought a declaration of the Rescrve
of title I wn gaticfied that of the two partics it Settlement

is the Plaintiflfs only who can be said to have ac- Commissioner of
ted timcously in asscrting their rights, this being The Gold Coast.
50 the Plaintiffs are cntitled to the declaration —
sought and I so order%. We asserl the dispute is No.15

still unsettled and therefore we submit the Privy s
Council judgment did not award any land in Block I Addresses of

to Achiani. We subnit that in connection with the Counsel.

wholec Rescrve it is the Aperade who have been ap-
proached by Government and this has never been
challenpged by any one and all tributce has been paid
to Apcrade and they have always collected Timber
Revenue from this land. PFinally we have submitted
all the facts which prove our right of ownership

to the land which rights have never been challenged
by Achiasi and if Block I had not been established
Achiasi would never have dared to dispute our claim
and even though Aperade were not able to satisfy
the Court as to their claim the West African Court
of Appeal and the Privy Council did not bestow it
on Achiasi and this is borne out by the two appeal
judgments. IJf Achiasi were owners of the land why
did they not ask for title? I wish to produce the  Exhibit "“i“
plan of our claim which was Exhibit "B" in the Su-  accepted.
preme Court. :

8th January,
1957

- continued.

The learned Counsel stated that all we rely
on ig the dccision of the Privy Council. That is
not so. He argued that we should have made a claim
but this is wrong reasoning. In the Gold Coast
there is nothing like "long occupation" which gives
title as we have plenty of land and some one can
occupy land for many years without being regarded
as the owner. He mentioned that we did not call
evidence of surrounding Stools but only called
Eduasa which evidence was not corroboratcd. It was
also contended that no judgment had given Achiasi
title, but I contend that where a person has been
occupying piece of land and claims that it has been
in his possession from time immemorial, if some one
claims that land from him and fails in his claim
the land must remain with the persons against whom
the claim has been made. We hold the land until
we have been successfully challenged. It is non-
sense to say because the Courts did not award a
title therefore we cannot own the land. If some
one claims the spectacles I am wearing and loses
his claim it does not mean I cannot have my spec-
tacles because I did not claim them. From the
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Exhibit "It
accepted.

beginning we have always said the land belonged to
us and the Plaintiff who brought action against us
failed to disprove our ownership. The cases of
this nature we rely on our pleadings and din our
pleadings we said the land was ours. The lcarned
Counsel quoted the cases Kodiline v. Odu and Ado v.
Wusu which were quoted in the Vest African Court
of Appeal judgment but these cas..s only proved that
the onus of proof rested on Aperade and this the
Privy Council upheld. It is not logical +to say
that because Aperade logt therefore so did Achiasi.
The main point is we are the owners of the land and
always have been and Aperade have not been able to
prove to the contrary. It is a lame argument to
say that because we did not claim title therefore
in so far as this case is conceraed we can have no
title., Between the two of us who is in the sound-
est position? We have not lost title butbt Aperade
have. The pcople whom Aperade claim to have been
farming the land and to be the Aperade pcople have
now run back to us to ask our permission to farm.
Learned Counsel says the question of ownership is
still open that is so in respect of any other
claimants but not Aperade. There have been plans
made and I produce the one we produced in the Su-
preme Court where it was marked Ixhibit “ut, It
shows our claim and part of the Forest Reserve.
As for the statement that Govermment have always
approached Aperade about land in the whole Reserve,
this is so for Blocks II and IIT but not for Block
I as Government have always been careful about
whom to approach for this Block. VWhen ¥r. Pullen
opened the enquiry originally it was at once found
that a land disputed existed in Block I and it was
subjudice and that is why the enguiry into this
Block was then adjourned. ‘

The Apecrade in their statement of claim claimed
a large area which included Block I, mnow if this
Enguiry grants one single farm claimed by Aperade
in Block I to Aperade it would be going against .
the Privy Council judgment. The enquiry into Block
I has been delayed on account of Aperade claiming
farms on our land; they have lost their claim and
no one else has claimed therefore the land in the
Reserve is ours. [The fact that they sued only us
showed -they knew we lad an intcrest in the land no
one else. I claim the land is now that of Achiasi
gince no one else is claiming or has claimed 1t.
It certainly cannot now belong to Aperade in the
Reserve.
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BY gom” O LR,
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WBA“O ADJAIL.

]

1n “tho 4eqt AflJC&n Court of Appoal Judbmeat

MR, ASAFO ADJAYE: Whe principle of law involved in
all claims of Litle to land is that the Plaintiff
should satisfy the Court by all reasonable means
within his power that he is eutitled to the land
claimed an¢ that the Plaintiff should not be allowed
to rely upon any weakness of the Defendants state-
ment. Claims by either party must be specific and
thercefore accordingly judgment should be specific.
Speeific claimg specific decreesy if no claim in
respect of land no decrces can be made by any Court
and that is the 1aw and 1t is for this reason the
case Adu v. Wusu of Vol. 4 page 96 is quoted by the
learned judges. 1 quotc from the judgment "The
onus lies on the Plaintiff to satisfy the Court
tiat he is entitled on the evidence brought by him
to a declarction of title. The Plaintiff in this
case nust rely on the strength of his own case and
not on the weakness of the Defendants case. If this
onus is not discharged the weakness of the Defend-
ants case will not help him and the proper judgment
is for the Defendant. Such a judgment decrees no
title to the Defendant he not having sought the dec-
claration". No Court can adjudicate on a claim to
land where no claim has been made and that dis why
the judge said "such o judgment decrees no title to
the Defendant® and there is nothing on reccord which
cays the land belongs to the Defendant i.e. Achiasi.
MR, OPQ&ﬁ—APATT May I point out that any time
when Counsel desires to quote a principle of law in
a particular case he should quote the whole principle

as there may be other matters which may be relevant.

The West African Court of Apveal judgment continu-
ing on the principle which has been quoted by my
lcarned friend goes on to say "In applying the
principles laid down in the case Ado v. Wusu the
trial judge appears to have lost sight to the fact
that the Respondents were the persons seeking re-
lief at the hands of the Court nol the Appellants.
The former were asking for declarations of title
and the onus of proving thet they were entitled to
such relief was clearly upon them. In order +to
succeed they had to prove that they were entitled
to be declared the owners of the land in question."
The onus of proorf was clecarly upon Apecradce they
have failed 1o produce proof and that is the whole
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principle. We have been sued to clear off the
land and that claim has falled therefore we must
remain on the land until some one else succeeds
in removing us. The Aperade found us on ‘this
land and tried to remove us they failed and if
the land does not belong to us to  whon doeg it
belong?

Ad journed until 29/1/57
for judgment.
(Sgd.) P.M.Riley, 10
Reserve Settlement Commigsioner.

No. 16.

A JUDGHENT .
JUDGHENT AT ODA - 12th FEBRUARY, 1957.
1. HISTORY:

The past history of this Reserve is somewhat
involved and complicated and may be summarised es
follows: In September and December 1935 Notices
under Section 32(2) -of Cap.l22 (now Secction 34(2)
of Cap.l57) were served on the Omanhenc of Akim 20
Busume, the Ohene of Aperade, the Omanhene of Asi-
kuma-Bremen and the 0dikro of Amanfupong. These
Notices gave the Hative Authoritics 6 months in
which to constitute the Bemu River Forest Reserve
under Bye-Laws failing which 1t would be constitu—~
ted under the Ordinance. The Asikuma State Coun-
cil signed Bye-Laws on 5th September 1940 which
were subsequently revoked by the Asikuma Native
Authority who signed the Asikuma Hative Auvthority
(Bemu River Forest Reserve) Rules 1951 for the 30
portion of twe Reserve lying within thc arca of
In Gazette No.20 of
4th February 1950 a Notice was vublishced under
Section 5(13 of Cap.l22 announcing the Governor's
intention of comnstituting the Bemu River TForest
Reserve excluding the Asikuma State portion. The
Disgtrict Commissioner Oda was appointed Reserve
Settlement Commissioner and later by Government
Gazette Notice No.65 of 1st September 1951 he was
replaced by Mr.A.P.Pullen, O0.B.%. ' Mr.Pullen opened 40
his Enquiry on 6th October 1952 during the course
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of which he Tound that tlic area over which +the
Asilouna Native Authority had made Rules
hod never been defined although it lay within the
whole of 1he Demwu Diver Reserve with which he was

dealing,

continue an enquiry which excluded the

State

portion. It wag also discovered

in 1951

It vvas therefore impossible for him to

Asikuna
that the

Aperace Stool, which served the Akim Busume State,
owned land jointly with the Stool of Amanfupong
(Asikuma Stool) and had no communal boundary nor

did they wish to declare one.

In view of the

above it became apparent that the Asikuma Native
Autnority Rules in 1951 would have to be revoked
as they concerned tiie Amanfupong and Aperade land
in the Reserve and were therefore ultra vires in
they could not operate on land within the
jurisdiction of another State i.e. Akim Busume. In
Gazette No.7 of January 1955 by Notice 147 of 1l4th
January 1955 the Asikuma Native Authority (Bemu
River Forest Reserve) Rules 1951 were revoked as
also was Gazette 1636 of 24th August 1951 published

that

in Gazctte 65 of September 1951 which appointed Mr.

Pullen Reserve Settlement Commissioner.
tices in effect closed Mr. Pullen's enquiry opened
on 6th October 1952 and made provision
opening of a new cnquiry over the whole Reserve.

This fresh enquiry by Mr. Pullen commenced on 1l6th

These no-

for the

April 1955 and owing to Stool land disputes it was
found necessary to divide the proposed Reserve in-

to three Blocks.

Block I, the subject of this en-

quiry, wag found to contain a land issue between
the Stools of Aperade and Achiasi which was before
the Privy Council and therefore at that time had
to be adjourned, Block II which has been scttled

by Mr. Pullen and Block III which has been disposed

of by myself. Gazette Notice 302 published in

Gazette 9 of 29th January, 1955 appointed me Re-

serve Settlement Commissioner in succession to Mr.,
Pullen in respect of Blocks I and III.
Privy Council gave their decision on 2nd July 1956
the enquiry into Block I was resumed by mec on 25th
October, 1956.

II. PROCEDURE:

Hotices under Scction 7 of Cap.122

Since the

(now Cap.

157) were issucd and served on those councerned in

1953 and the enquiry by the consent of Aperadec and
Achiasi was continued from the adjournment by lr.

Pullen on 16th April 195% and not commenced de

novo.

At the first session held by me

on 25th
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October, 1956 the position as regards Block I was
explained to all partiecs and an order  made by
Court for Achiasi to produce a plan showing the
Jand boundaries claimed by them in the Reserve. It
was not necessary for Aperade to produce any plan
since the land they had claimed before the Privy
Council and Lower Courts included all Block I. A%
the second session the Assistant Conservator of
Forests Oda Iir. Addo-Ashung related the history of
Block I and produced copies of the Jjudgments given
by the Supreme Court Cape Coast, the West African
Court of Appeal and the Privy Council in respect

of the land dispute between Aperade and Achiasi. A

plan showing the Achiasi claim in the Reserve was
also forthcoming. '

IITI., DESCRIPTION s

The area of the whole Bemu River Reserve is
approximately 16.868 square miles and that in Block
I 3.71 squarc miles. The area of demarcated farms
in Block I is 561.6% acres. Schedule I attached
to this judgment gives the boundary description
for the area now recommended for reservation.

There have been no alterations to the original
boundary description at any stage.

No concessions or alienations c¢xist in Block I.

V. CLATMS:

Apart from the land dispute now finalised in
the Privy Council the only claims were those rela-
ting to farmers in the Reserve and communal rights.

PARNS ¢

As regards farms some claims to farms through-
out the whole Reserve were made before lMr. Pullen
prior to 16th April 1953 these included claims in
Block I. ©Since then Block I claims have been re-
checked and the final approved list of demarcated
farms is given in Schedule III attached to this
judgment. One farm claim was disallowed, because
the land had not been cultivated for many years
prior to the formation of the Reserve. It should
be noted that both the Aperade and Achiasi chiefs
agreed that whatever might be the final jJjudgment
given by me they would allow all demarcated farms
on their land in the Reserve to remain. The Achi-
asi stipulated that Aperade and other farmers
should acknowledge Achiasi the land owners and
Aperade that other than Aperade farmers should pay
tribute on the Abusa system. To this I agree.
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COLMUNTAT, RIGITS: In the Court
) "‘T‘Tfii"f”i, e +1 . . - of the Regserve
Claims were made by both Aperade and Achiasi Settlement

to c§rtuin cqmmun§l rig&tp in lhe Roserygt After Commissioner of
considering the views of the Forestry Officer these The Gold Coaut
claims have been allowed where pogssible to the sub- e
jects of the Chiefs who own land in the Reserve.
These rights are similar to those awarded for No.16.
Bloclko II and III and arc given in Schedulec II. Judgment .

LAND DISPUTE ¢ 12th February,
1957

- continuecd.

—— vt v

Apart frown deciding on farm and communal
clains the main duty of this cnquiry has been to
interpret corrcctly the dceceision of tiie Privy
Council. It was made clear from the outset that
no fresh cvidence affecting the land dispute be-
tween Aperade and Achiasi could be accepted. The
higtory of the dinpute is as follows: In August
1951, the Aperade Stool sued the Stool of Tarkwa
Achiasi in the Supreme Court Cape Coast claiming:

"1. Declaration of Title to all that piece or
parcel of land commonly known and called
Amanfupong and Aperade Stool land situate
in the Western Akim District and bounded on
the North by the lands belonging to  the
Stool of Eduasa, and Ewisa respectively on
the South by lands belonging to the Stools
of Wurakessi, Jaura and Asantem respective-
ly on the BFast by lands belonging to the
Plaintiffs Stool and Suasi Stool respective-
1y and on the West by Akenkanso stream and
Wurakecssi Stool land.

2. Five hundred pounds damages és per mesne
profitst.

The case was heard on 11lth August 1951 and
judgnent given for Aperade for the declaration
“sought and also a nominal sum of £5 for the mesne
profits. Achiasi appealed to West African Court
of Appeal who on 1lth Januvary 1952 allowed the ap-
peal and set aside the judgment of the Court below
on the grouncs that onus of proving title rested
with the Defendant-Respondent's Aperade and that
they hod "signally failed to discharge the onus
which was upon them". The nmatter was then taken
to the Privy Council and their Lordships on 2nd
July 1956 upheld the decision of the West African
Court of Avppeal. -

It is the duty of fhis Court to interpret the
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decision of the Privy Council only in so far as it
concerns land inside the Bemu River Reserve Block

I. Arguments were heard by Counsel for Aperade

Mr. Asafo-Adjaye and Counsel for Achiasi Mr.Opoku-
Afari.

Mr. Asafo-Adjaye asked permission to produce
as exhibit certain documents which he stressed did
not in any way dispute the decision of +the Privy
Council but would assist the Court in clarifying
that decision. He stated the documents should in
fact have been presented as evidence before. Coun-
sel for Achiasi objected on the grounds that since
these papers were of such a nature as to have been,
according to Counsel Tor Aperade, of value before
other Courts to accept them now would be tantamount
t0 accepting fresh evidence or re-opening the case.
The Court was in agreement with Ir.Opoku~Afari and
upheld the objection. Arguments for Aperade can
be summarised under the following hecads:

1. Achiasi should themselves have made a clainm
to the land but have never done so and there-
fore cannot be awarded the land.

2. The fact that Aperade lost their claim to
this land does notl mean that Achiasi gained
title and the dispute is still therefore un-
settled.

3. The vagueness of the boundaries claimed and
shown on plans produced in the High Court.

4. That during the whole periocd covering the
formation of the Bemu Forest Reserve it was
Aperade who were approached by Government
and not Achiasi.

As regards (1) and (2) Counsel supported his
arguments with the quotation recorded by VWest
African Court of Appeal in the case Kodilinve v.
Odu and the principles enumersted in that case by
Webber C.J. The relevant portion quoted is "such
a judgment decrees no title to the Defendant he
not having sought declaration". The quotation was
only given in part and its main object was to af--
firm that the onus of proof lay on the Plaintiff,
in this case Aperade, to satisfy the Court that he
was entitled to the land and not to depend on the
weakness of the defence. The statement that such
a judgment decrees no title to the Defendant he
not having souzght one applied to that particular
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caoe aund is not applicable I suggest in a case such
as this where the Defendant claims to be already
in possession of the land. The Supremec Court did
indeed find it fact that both parties were in ac-
tual possession of parts of the area. If a person
believes hingell to own a certain object and to be
in actual possession of it is it necessary for him,
should that object be claimed by another person,

to counterclaim? In point of fact the Achiasi did
produce a plan Exhibit 'I' before the Supreme Court
and the same plan before me which shows +the area
of the land they claim and the area in respect of
the Bemu River Block I which is shown Exhibit 'F!.
In no part of the decision by West African Court

of Appcal or the Privy Council ig it laid down or
stated that becausce the Achiasi did not claim title
therefore they have no title. This is pronounced
in the High Court but that judgment has been upset.
Their Lordships indeed record their view of the
High Court decision in the following words. "His
decision seems to have been based on nothing more
convincing than the fact that the Appellants had
twice before been litigants in respect of the dis-
puted area or some area related to it which the
Respondents Stocl had not moved to assert their
title in the Courts". In this respect the judgment
of the West African Court of Appeal given at Accra
on 22nd February, 1944 in the case.

M.aja Addail EKwasi and Narkrodo Danku all of
Awudome on behalf of the people of Awudome, Plain-
tiffs-Appellants v. Fiaja Abubia and Piaja Ayitey
of Abutia Kloe representing tlie people of Abutia,
Defendants-Respondents, is -applicable., The rele-
vant portion of that judgment reads "because it is
well established (and in this the Respondents Coun-
sel at once concurred when asked by Court) that
when that is the case a declaration of ownership
and possession cannot be made in favour of the De-
fendants since there is no claim by him before the
Court nor can a declaration of boundaries be made
when that is not one of the claims at issue.

In such caces the proper course is merely to
dismiss the Plaintiffs claim. This of course does
not mean that the matter is any the less res judi-
cata in favour of the Defendants".

As rezards (3) there is some substance in this
and their Lordships of the Privy Council do in fact
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comnent on the inadequacy of the bouadary descrlpu
tion when they say "there is nothing in the evi-
dence which makes it possible to say that these
are adequate description of the boundaries and in

- fact an order in that form would do 1little to

settle the title to any particular area" and again
"The Respondents to call representatives for fwo
neighbouring Stools on the subject of contigucus
boundaries but it would nevertheless be very diffi-
cult to make out at any rate from the printed re-
cord where their own Stool lands were said to Dbe
and where it was that they believed their boundar-
ies coincided with that of the Respondents" and
still further "conceivably it was not impossible,
but undoubtedly it would have been very difficult
for a trial judge to extract from such evidence
any pattern of asserted rights that would justify
attributing a whole defined area to the Stool lands
of one party or the other". Pull weight has been
given to their Lordships views and were this Court
conoerned with the whole area in dispute the des-
cription of the boundaries as claimed by Aperade
would be inadequate for the scttlement of title to
that area, but I am only concerned with a small
area which i1s in no way contiguous with the land
belonging to the Stools of Eduasa, Lwisa, Wurakessi,
Jamra or Asantem and indeed has not been claimed
by any of these and Stools only by Aperade whose
claim has been dismissed., A glance at the plans
Exhibit "“A" shows the portion of Block I in rela-
tion to the Bduasa or Ewisa arcas in the North and
Exhibit "H" shows the approximate boundaries of
Wurakessi, Jamra and Asantem which are many miles
to the South of Block I. The area of the latter
is in fact almost in the centre of the whole area
as regards the boundaries of the above Stools.
Similarly to the East the Reserve boundaries do
not appear from the plans to be adjacent to Aper-
ade or Suasi lands while the Akenkanso stream on
the West which the Plaintiffs claim as part of the
boundary is a considerable distance from Block I.
This Court is of opinion therefore that the vague-
ness of the boundaries claimed by Aperade for the
whole are not vague in respect of the land inside
Block I. Aperade have claimed this land as pars

of the whole, they have had their claim dismissecd
and at no time has any other Stool claimed Block I.

As regards argument No.4 namely that while

the Bemu River Reserve was being formed it was only

Aperade who were approacned.
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This may have been the case in so far Blocks
IT and TIIT and possibly Tor Block I in the early
starses but it was the very fact that there was a
dispute between Aperade and Achiasi which had com-
menced in Augnst 1951 that caused Mr. Pullen, the
Rescrve Setltlement Commissioner who opened the en-
quiry in 1952, to cxcludce thet area; the Governument
would not have deall exclusively with Aperade in
the first place, if indeced they did, nad they been
awarce ol sucl: a dispute.

Counsel for Achiasi argued that the fact that
neo judgnent had been given awarding Achiasi title
did not in this casc mcan that they were mnot the
owncr of the land; he contended thatl his clients
had always occupicd the land and that the claim to
it came from Apcrade who had lost therefore Achiasi
could continue to occupy until successfully chal-
lenged by some other party. Although Achiasi did
not actually counterclaim they did, so Counsel af-
firms in their pleadings, say the land was their's
and did in fact produce a plan before the High
Court showing their boundaries (Exhibit I). He
stressed that Achiasi lhad always owned the land
they claim and that Aperade had not been able to
prove to the contrary.

This Court holds the following views:

1. That Aperade by the Privy Council decision
have lost all the area they have claimed
which area is shown on the plan, Exhibit
'H' produced in this Court and which plan
was produced and accepted as uxhibit 'B
in the Supreme Court case. '

2. That the area of Bemu River Block I is
within the area claimed by Aperade and does
not border on any of the outer boundaries
of the claim in such a way as to make the
claims by either party to land in the Bemu
River Block I vague or inadequate. The
fact that no other Stool has yet contested
the ownership to this land in the Reserve
must indicate it belongs to either Aperade
or Achiasi and the Courts have decided
against Apcrade.

3. That the fact that no judgment was given by
- Vlest African Court of Appeal or the Privy
Council for Achiasi does not mean the land
is not theirs and in the abscnce of  any
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other claimants and since Achiasi are al-
ready occupying portion of the land it is
assumed the area they claim in Block I be-
longs to them. ' :

In view of the above this Court decides that
the land claimed by Achiasi in Bemu River Block I
as shown in the plan Exhibit "F*' belongs to Achiasi.
(Sgd.) P.iLRiley,
RESERVE SETTLEMANT COMRITSSTIONER.

12th February, 1957.

OCHEDULE T
:D.EJSCRITDT TON O THL ARBA COVAERED
ENQUIRY BLOCK I.

o

oY THE

Commencing at B.P.1l4. on the Amanfupong Aper-
ade Road the boundary runs on a bearlng of 321
degrecs 30 minutes for a distance of 45% chains to
B.P.1%; thence on a bearlng of 223 degrees 30 min-
utes for a distance of 183 chains to B.P. 163 thence
on a bearing of 270 dcﬂroea for a distance of 20%
chains to B.P.17; thence on a bearing of 350 de-
grees 30 minutes for a distancc of 18% chains to
B P.18; thence on a bearing of 64 degrees for a
dlstance of 56 chains to B,*.19, thence on a bear-
ing of 340 degrees for a distance of 26% chains to
B.P.20; thence on a bearing of 355 degrees for a
alstanoe of 24+ chains to B. P.21; thence on a bear-
ing of 58 degrees for a distance of 56 chains to
B.P. 223 thence on a bearlng of 357 degrees 30 min-
utes for a distance of 101% chains through B.Ps.2%
and 24 to B.P.25; thence on a bearing of 320 de-
grees for a distanoe of 22 chaing to B.P.26; thence

-on a bearing of 37 degrees for a distance of 35

chains to B.P.27 at the side of the Central Prov-
ince Railway line; thence along the side of the
Railway line towards Aperade in westerly direction
for a distance of 5% chains 1o B.P.28; thence on
a bearing of 195 degrees for a distance of 31
chains to B.P.29; thence on o bearing of 250 de-
grees for a dﬂstanco of 413 chains to B.P.30;
thence on a bearing of 170 degrees for a distance
of 36 chains to B.P.Bl; thence on a bearing of 199
degrees 30 minutes for a distance of 8% chaius
through B.P.%2 to B.P.3%; thence on a bearlnw of
214 dcgrees 30 minutes Tor a distance of 81% “chaine
through B.?.%34 to B.P.35 situated on the side of
the Amanfupong Amerade road thence along this road
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in an casterly dircction for 166 chains to B.P.14
tihie point of commencement.

In the Court
of the Reserve
Settlement

All bearings are approximate and refer to Conmissioner of
Truc orth. The Golc A
e Gold Coast.
All distances are more or less. — ew—em— -
SCHEDULE  IT lo.16.
COIZIUNAL RIGUTS ADMITTIL Judgment.
) T 12+th February,
e — - e - 1957
I 1T IIT - continued.
Persons permitted
Nature of right Ixtent of right to
exercise rights

Unrestricted
provided no
gteel traps

A — S ) WO U LTS BN

9tool subjects of
Apecrade, Amanfu-
pong and the Akim

1. Hunting

used. Abuakwa Stools
within their re-
spective areas.
2, Fishing Unrcsitricted
provided no
streams dammed - do -
3. Collection
of Snails,
Honey, Mush-
roomg, Wild
Yams. Unrcstricted. - do -
4, Collection Deadfall only
of Firewood. for personal
use. - do -
5. Chew sticks, On frec pernits
Sponges, from the Compe-
Cancs. Tic tent Authority
Tie, Thatch, for personal
Fu Fu Sticks, use only and
Building not for gale. - do -

poles, Bamboo,
Clay and sand.
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SCHEDULE TITT

TIDIVIDUAL FARMING RIGITS ADNITTED

1 2 3
No. Area Right Ho

25 2.50 Kojo Asantli of Nyankumasi.
26 7. 5 - do -

27 25.75 Kofi Nauwaa of Wyankumasi.
28 8.75 Kofi Owosu of Iyankumasi.
29 32. 5 Kwesi Bamfo of Nyankumasi.
30 7. Kobina Enhata of Hyankumasi.
51 . 5 Kojo Donkor of Nyakumasi.
32 3.25 Yaobo of Nyankumasi.
33 16.75 Kojo Amansi of Aperade.
34 27.5 The Ohene of Aperade.
35 . 8.5 Kweku Asa of Aperade.
36 16.25 The Ohene of Aperade.
37 3.25 - do -
38 36.25 Effua Hanson of Achiasi.
39 5. Yoa Botwe of Achiasi.
40 25. Kwabena Amoa of Achiasi.
41 12.5 Kwame Aboagya of Nyankumasi.
42 21.75 Kwesl Owusu of Nyankumasi.
43 6.25 Effua Hanson of Achiasi.
44 T. 5 The Ohene c¢f Aperade.
A5 22. 5 S.K.Tandoh of Aperade.
46 6.75 Kwame Fwuah of Aperade.
47 14.5 The Ohene of Aperade.

50 3. 5 Yao Botwe of Achiasi.

51 4,25 Kofi Nsua of Nyankumasi.
52 15..5 The Ohene of Aperade.

54 Ta 5 - do -

56 8.25 - do -

57 6.25 - do -

58 1. 5 Kojo Kobi of Achiasi.

59 2. 5 Kweku Aboa of Achiasi.

60 1.98 Kofi Amoama

61 13. 0 The Odikro of Nyankumasi.
62 10. 5 Sampson White of Aperade.

TOTAL 561.6% Acres.
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GCIIFDUIE IV

RIGITS ADMITTED STOOLS

. 4s B ) Ao B AA A @ Y Sl L A kit W Wy ¢ SR TR

1 2
Holder Bxtent of
: Right

L e T L Y e

P
Nature of Right

The Achiasi The Stool arca
Stool. within the Re-
serve.

A 4~ b+ A 1 Y v o —

A1l Communal rights
as detailed in
Schedule II.

In the Court

of the Reserve
Settlement
Commisaioner of
The Gold Coagst

O e ]

No.16.
Judgment .

12th February,
1957

A -~ continued.
The Aperade

Stool in-
cluding
Amanfupong

All residual rights
of ownership to land
together with natur-
al products and
Minerals therein are
vested in the Achiesi
and Aperade Stools
sub ject to obliga-
tions to comply with
native customary law
and the provisions
of any Ordinance and
direction given Dby
the Forestry Depart-~
nent Lfor the manage-
ment of the Reserve
in accordance with
the provisions of
Section 18 of the
Forestry Ordinance
Cap. 157. :

10

- do -
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NOLICE OF APPEAL

IN THE WEST AFPRICAN COURT
GOLD COAST SESSION -

In the West
African Court
of Appeal.

OF APPEAL
'D

ACCRA No.17.

Notice of Appeal.

4th March 1957.

NOYICE OF APPEAL

MATTER OF THE PROPOSED BEMU RIVER
FOREST RESERVE (BLOCK I)

IN THE

The Chief
Accra

Nana Otgibu Ababio II, Ohene of
Aperadc Claimant-Appellant

Conservator of Forests,
Respondent

N
.

W
-

Nana Darko Irempong II, Ohene
of Achiasi Claimant-Respondent
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Notice of Appeal.
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32.

TAKE NOTICE +that Nana Otsibu Ababio II,
Ohene of Aperade, Boundary and Communal Rights
Claimant of the proposed Bemu River Forest Reserve
(Block I), being dissatisfied with the decision of
the Court of the Reserve Settlement Commission of
the Gold Coast dated the 12th day of Fobruary, 1957
at Oda Birim District, Hestern Region, do hereby
appeal to the West African Court of Apnecal upon the
grounds set out in paragraph 3 and will at the
hearing of the appeal scek the relief set out in
paragraph 4.

AND the Appellant further states that the
names and addresses of the persons dircctly affec-
ted by the appeal are those set out in paragraph 5.

2, PART OF.DEGISION OF' TiE TOWwR COURT COM-
PLAINED OF :-

The whole decision
5. GROUNDS OF APPRAT::

(1) Because there was Misdirection or Error
in Law - The Interpretation placed by
the Reserve Settlement Commissioner on
the authority quoted by Claimant-Appel-
lant's Counsel as recorded by the West
African Court of Appeal in the case
Kodilinye vs. Odu and the principles in
that case by Webber, C.J., and the ar-
guments put up by Claimant-Appellant's
Counsel are a big contrast.

(2) Because boundaries of land required for
Bemu River Forest Reserve not adequaiely
or properly shown.

(3) Because no Notice was served on Amanfu-
pong who it is alleged jointly owned
land with Aperade to prove his correct
boundary with Achiasi.

(4) Because approach of Aperade by Govern-—
ment was in itself an acknowledgment
that Achiasi owned no land in the area
requircd for Forest Reserve or ir
Achiasi did they should have themselves
made a claim to the land but had not
done so and therefore cannot now be
awarded the land.

(5) Because the views Torming the basis of
Reserve Secttlement Commissioner's de-

cision are otherwise wrong and umtenable.
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4. RELIGE SOUGHY
O APPLAL:

(a) Reversal of Judgment of the Court of the
Rescrve Scttlement Commissioncr at Oda,
Birim Digtrict dated the 12th day of
February, 1957.

FROM THE WEST AIPRICAN COURT

(b) Amanfupong to be given chance to come in-
to the Enquiry to prove boundary of his
land with Achiasi and/or Aperade Stools.

5. PERSOIS DIRECTLY ARFECTED BY WHE APPEAL:
Nomes and Addressges:

1. The Chiecf Conservator of Forests,
Accra,

2. Nana Dario Frempong II, Ohene of
Achiagi, Achiasi.

DATED at Cave Coast this 4th day of March,
1957.

(Sgd.) Otsibu Ababio II
Claimant-Appellant.

No. 18.

SUPPLELENTARY GROUNDS OF APPEAL.

PLEASE TAKE NOTICE that at the hearing of the
above appeal, the Appellant will ask leave of ‘the
Court to amend his Grounds of Appeal by the ad-
dition of the following :-

1. The Reserve Settlement Commissioner was
wrong in law in holding in effect that so far as
the Appellant's (Aperade) claim was concerned the
natter was Res Judicata by reason of the decision
of the Privy Council in Privy Council Appeal No.24
of 1953 (Bxhibit C).

2. The said decision of the Privy Council did
not result in judgment for the Respondents (Achiasi).
As such, the Commissioner was wrong in decreeing
ownership of the area in favour of the Respondent
when he had led no evidence to establish ownership
to the area of Block I Forest Reserve.

In the West
African Court
of Appeal.

No.l7.

Notice of
Appeal.

4th ilarch 1957
- continued.

No.18.

Supplementary
Grounds of
Appeal.

21st September,
1957.
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No.19.

Further
Supplementary
Grounds of
Appeal.

21st October,
1857.

34,

3. The Reserve Setilement Cormisaioner was
wrong in law in holding that the Appellant (Aper-
ade) was estopped by the said Privy Council
judgment and failed to recognise the distinction
between a mere dismissal of an action and nothing
more, and a dismissal which decildes - that the
Plaintiff has no title.

4. There being no identity of subject-matter
either in the physical sense, or in a judicial
sense in the two suits the decision of the Com-
missioner cannot be supported; since it proceeds
wholly upon the assumption that as there are only
two claimants to Block I namely Aperade and Achi-

asi, if the former is estopped then +the Ilatter
succeeds in ecstablishing his right +to all they

claim.
DATED at Adontene Chambers, Accra, this 21st
day of September, 1957,
(8gd.) B.0.Asafu-Adjaye,
SOLICITOR FOR APPELIANTS.
The Registrar,

Ghana Court of Appeal,
Accra.

And to:

1. Nana Darku PFrimpong, Ohene of Achiasi.
2. The Chief Conservator of IForcst, Accra.

No. 19,

FURTHER SUPPLEMENTARY GROUNDS OF APPEAL

PIEASE TAKE NOTICL +that at the hearing of
the above appeal, the Appellant will ask leave of
the Court to amend his Grounds of Appeal by the
addition of the following:-

1. Wrongful rejection of admiseible evidence;
: to wit:

Judgment of the Divisional Court, Cape
Coast, dated 19th November, 1926 reclating
to land comprising the area of Block I
Forest Reserve in sult entitled:—

20

30



10

20

30

35.

Ohinba Abina Lgyie of Apradec and Robert
larmadulke Korsah of Saltpond for them-
selves and on behalf of the Oman of Ap-
rade and other descendants of the former
Oman of Amanfupon Plaintiffs

versus

Odikro Kodjo Dufoh for and on behalf of
hingelf and the members of his family
Defendant
between the privies of Claimant Appellants
and the privies of Claimant Respondents
and/or persons in identical interest with
Claimant in the above IEnguiry Respondents.

DATED at Adontenc Chambers, Accra, this 21st
day of October, 1957.
(Szd.) A. Asafu Adjaye
P.p. L.0.Asafu-Adjaye & Co.,
Solicitors for Appellant.
The Registrar,
Ghana Court of Appeal, Accra.
And to:

1. Nana Darko Frempong, Ohene of Achiasi.
2. The Chief Conservator of Forest, Accra.

No. 20.
COURT NOTES OF HEARING.
5th November, 1957.

In the Court of Appeal, Tuesday the 5th day of
November, 1957.

Cor: van Lare, Ag. C.J., Granville Sharp, J.A. and
Amaa Ollennu, J.

Civil Appeal No.67/57
Re Proposed Benmu River Forest Reserve Block I.
Nana Otsibu Ababio II ‘Claimant-Appellant
v. A
Nana Darku Frempong II, Ciaimant—Respondent

Mr. Asafu-Adjaye for the Appellant.

In the Wegt
African Court
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Further
Supplementary
Grounds of
Appeal.
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1957
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36.

Dr.Danquah leading Akufo Addo and Dau Bakyi for
the Respondent. : '

Court: Ieave granted to argue supplementary
grounds filed. '

Asafo;Adjaye: Argues grounds 1, 2, 3 and 4 supple-
mentary grounds together.

(1) Commissioner wrong in holding Exhibit WC% -
res jJjudicata.

(2) There is a distinction between a mere dismissal
of an action and nothing morec and a dismissal
which decides that the Plaintiff has no title.

(4) No identity of subject matter.

Submitss The judgment of the Peivy Council Exhibit
VT does not create estoppel in.any form v. Aperade.

Reasons: (1) The judgment of the Privy Council was
not an absolute determination that Plaintiff had no
title., The action stood dismissed and no judgnent
pronounced in favour of Achiasc.

(2) Aperade by itself was not a party to the Privy
Council case, nor was it a privy of a party there-~
fore thercec can be no estoppel.

(%) Subject matter of the Privy Council case is not
the same as the subject matter before the Eanquiry.
In the physical sense 1t was not; and not also the
same in the jJjuridical sense, Refers to the Privy
Council judgment Exhibit "C" p.68 underlined p.T70
line 3%6-41 paragraph 3 "“area' claimed - indetermin-
ate area in dispute; p.71 line 50 p.72 - line 15,

Submits in the worde of the Privy Council the area
claimed lacks description and therefore no ‘title
could be given.

Per Ollennu: In the writ land claimed is determin-
ate therefore Aperade, Plaintiff, lost in respéct
of that land as against the Achiase. Refers %o
judgment of the Land Court p.6.l - lincs 44~-46 refers
to Hall's judgment. Copy of Hall's judgment re-
Terred to and last three paragraphs of Hall's
judgment. Land marked R.E.H. in Exhibit,

Per Sharp: DPrivy Council dismigsed the claim; but
the title of a smaller area in Hall Judgment has
been declared in favour of Aperade.
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3.

A aiu~Ad11ye Refers to Spencer Dower on Res In the West
judicata p. 50/21 paragraph 41 - Dismiscal only African Court
means denial of relief sought. of Appeal.
Cites: p.359 Vol.26 English Rept. DBrandley v. -
Order,. No.20.
t P.11C0 Vol.26 " Gregory vs: lioultworth: Court Notes
whetlier thicre has been a determination on of Hearing.

a part between the parties.

" p.1115 Vol.41l DBainbridge vs: Bradlcys: Test 3827Novembor,

Teut To Ve applicd in defermining res ju-
dicata.

- continued.

of tho wholo arcu tnat title is clalued 1f he
fails on the ground of indeterminate area that
would not mean failure in respect of a specific
area 1in respect of which there is a binding judg-
nent in favour of the Plaintiff.

In the 1926 case judgment entered Lor Aperade.

In the 1926 case the Achiases were 1in a position
wherc they ought to have applied to be joined but
they did not do so therefore:

Summarv:

(1) Judgment of P.C. was not an absolute determin-
atlon that Plaintiff had no title.

(2) That if Achiase relies on P.C. judgment Court
nust be satisfied that Aperade no title to
this land or to any part of it.

(3) All that P.C. said is that Plaintiff was not
to be said to have made out their +title to
any particular "“area" of land and they had not
proved their boundary sufficiently +to enable
declaration to be made in their favour. The
nature of the declaration must be such that
subsequent generation must be able looking at
the declaration to know the specific area in
respect of which such a declaration made.

(4) Area claimed not treated in the P.C. judgment
as being a defined arez, but always as some-
thing indeterminate, i.e. no declaration of
title can be given for uncertifiable boundary.

Submits: That there was no real adjudication by
2,0, as to Plaintiff's title to any particular
picce of lond. Submits therefore din conclusion
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that Aperade not estopped and Settlement Coummis-
sioner was wrong in holding as he has done.

Part IT: Submits Commissioner should not have
declared that P.C. judgment is not an estoppel al-
s0 because Aperade by itself was not a party to
the Privy Council case, nor was it a privy 1o a
party to that case. That being so there can be no
estoppel when they claimed Block I Forest Reserve
alone. Plaintiffs in the P.C. case were Aperade
and Amanfupong jJjointly and not Aperade alone - sce
p.70 P.C. judgment. In the Enquiry Aperade
clainmed Block I alone and not jointly with Amanfu-
PONg. Submits no evidence in the enquiry Aperade
claim for themselves and Amenfupong jointly. First
procecedings in a joint claim, claimant in enquiry
is Aperade alone.

Part ITI: Subnits no estoppel because subject
matter of the Privy Council not the same in iden-
tity as subject matter in the Enquiry. For es-—

toppel to operate subject matter in both must be

identical - Refers to p.409, 8th Edition Fhipson

on Evidence.

Submits in the physical sense no identity. Arca
of land in ?.C. case not defined - undeterminable.
Lords of the P.C. had in mind the vaguecness of the
land claimed in that case. Land in dispute in the
Enquiry certain, svbmits specific land can not be
deemed to be included in the indeterminate area.

Juridical scense: Submits not the same as in both
cases. In one matter is whether Amanfupong and
Aperade were Jjointly cntitled to certain land,
joint right. Issue before enguiry whether Aperade
is owner of Block I.

Submits judgment of Commissioner founded on wrong
premises.

Refers finally to decision of this Court in Evi

"Yiboe vs. Yaw Duedu; subnits case distinguishable

from present case on the facts.

Akufo Addo: WSubmits that the 1926 case was evi-
dence in the Dennison case. When once a matbter
has been adjudicated upon one cannot re-open it;
submits that uwndue latitude had been given to the
Appellant.

Argument of Asafu Adjaye thic morming is the sort
of argument advanced on appeal on the judgment in
the Dennison Jjudgment. Submits the werits of the
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1926 Hall's judgment is not the concern of this In the Vest
Court: If thic is omitted we have the Court of African Court
Appeal judoment and the Privy Council judgment on of Appcal.
the Denuison judgment. ———
Docs the eifeet of this operate as an estop- Ho.20.
pol” When a judgnent is delivered it is the de- Court Notes
cigsion in the highest Court that matters - p.35 of Hearing.

Spencer & Bower on "Res Judicatal

5th November,
Possition is Asafu Adjaye says the W.A.C.A.and 1957

P.C., decision mercly amount to mere dismissal and - continued.

therefore this would not amount to estoppel pex

rcs judicatam.

There is a dismissal on the nmerits, or for a
technical flaw etc. Bul when case is dismissed on
the merits, such a dismissal is good for all pur~-
poses for estoppel per Res judicatam. On Estoppel
sec Everest & Strode 2nd Edition page 31. he
meaning of 1t (dismissal) in pleading .... as a bar
cte. Submits the test is, was it the same issuec
that must be decided again which had becn dismissed
previously. Main reason is the same party should
not be allowed to relitigate the same issue.

On joint parties - the fact that Aperade and
Amanfupong jointly failed cannot mean that one
alone without the other cannot be deemed +to have
failed.

Submits that parties are in the Dennison case,
Aperade and Achiase as in the Enquiry as to owner-
ship as to Block I. ZEnquiry adjourned because

Submits as to identity of subject matter submits
that the fact thal the subject matter of the For-
est EBnquiry is only just a small portion called
Block I of a larger area of the P.C.; case does
not for the purpose of estoppel any the less the
same subject matter as the P.C's case.

Refers to what the Commissioner says on the
pt. p.21,22 and 23 At pages 25-26 - Block I far from
the Edusa, Ewica and Wurakessi boundaries.

Adjourned until 9 o'clock tomorrow
morning 6.11.57.

6th November, 1957. 6th November,
Akufo Addo: In the 1926 Hall's judgment - this  +920°
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judgment was tendered in the Dennison case - and

dealt with by the judgment of Dennison and held
that the 1926 judgment not an estoppel against the
Defendants in that case and the Respondent.

"This is an adjudication in a matter in which
the effect of the 1926 judgment had been pleaded
and ruled against the Aperade. Dennison found
both sides in possession, but found that the Ach-
iase had been exercising more effective acts of
ownership.

If Dennison, J. had stopped there he would have
entered judgment for the Achiase (Respondent) but
he went wrong in saying the Plaintiff (Appellants)
were active in prosecutbting their case. If the
legal point on which Dennison .. had erred, i.e.
guilt of laches is excluded submits on the balance
of probabilities judgment would have been for the
Achiase if they had counterclaimed.

Refers p.65 Dennison J's judgment.

.68 W.A.C.A's. judgment - did not set aside find-
ings of fact in favour of Respondents in this case.

p.70 P.C. judgment also confirns.

Submits if the Claimants before the Enquiry were
three then Aperade would have been permitted %o
lead evidence in respect of the 3rd Claimant other
than Achiase; but would not be heard against Achiase.

Upon dismissal of claim: Dismissal of Plaintiff's

action is not to be described as a “mere" dismissal.
Plaintiff was dismissed because he had not complied
with providing the necessary evidence. Submits in
the Dennison's judgment there is a determination of
the vital issue between Achiase and Aperade.

Refers to Spencer & Bower p.28/9: On dismissal of
action or mntion.

Submits it is only where the dismissal is only a

technical point e.g. jurisdiction such as would
not prevent the unsuccessful Plaintiff in bringing
another action where g dismissal of an action does
not operate as a res judicata.

In the present case looking at the whole of
the judgment and all the circumstances it 1s clear
that issue was one of ownership of land which had
becn canvassed and thrashed out. The end result
was that Aperade lost to Achiase and thereforec it
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igs submitted that Aperade is estopped from re-liti- In the Weot

gating with Achiase in respect of the land. African Court
c s X . of Appecal.
Commilcsioner referred to the Abutia case. B;
All Parvtics: In thie Dennison case Amanfupong and No.20.

Aperade said they were joint owners and therefore
sued jointly. Doth Aperade and Amanfupong lost
jointly; it cannot be argued that Aperade alone

Court Notes
of Hearing.

nor Amanfupong aloae had not lost. 6th November,
1957
Identity of thc subject matter: Covered yesterday. - continued.

here is no doubt that bDlock I fell within the dis-
puted arca in the Dennison's case.

Asafu Adjaye: Submitted distinction between a
joint claim and individual claim. Joint claim is
a legal igssue different from individual claim.
Refers to Bower & Spencer p.30 end of para.4l -
"Not proven' does not mean declaration made: it
means facts not proved. Refers to Evi Yiboe vs.
Yaw Duedu - judgment paragraph 2. There 1is no
uncertainty about the identity; res judicata -
subject matter must be identically the same.

Page 6/7 shows declaration in Ffavour of one party;
Page 11 paragraph 2 of Bossman. . sic.

Submits in this case: 3 things missing: (i) No
declaration, (ii) Land not the same, (iii) Pre-
vious litigation not between the same parties.

Requirements of Res Judicata: See: 1 W.,A,C.A.192
at 106 and 1983 6 W.A.C.A. at 76.

Privy Council criticised the W.A.C.A. judg-
ment. Privy Council says case "Not proven" in
page Tl. P.C. judgment.

| C. A. V.

(Intd.) W.B.V.
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LN THE COURT OF APPEAL, ACCRA, GHANA.
Coram:
' Van Iare, Ag. C.J.,
Granville Sharp, J.4.,
Ollennu, J.
26th Noveuber, 1957. Civil Appeal Wo.67/57

Bemu River Forest Reserve (Block I)
The Chief Comnservator of Forests,

Accra Respondent
Nana Otsibu Ababio II,
Ohene of Aperade, Claimant-Appellant
’ V. '
Nana Darko Frempong II,
Ohene of Achiasi. - Claimant-Regpondent
JUDGMENT

GRANVILLE SHARP, J.A.: Thisg is an appeal from a
judgment of Mr. P.l. Riley, Reserve Settlement Com-
missioner, glven on the 12th February 1957 at the
conclusion of an enquiry into claims to interests
in land in the area of the Bemu River Forest Re-~
serve.

For the purposes of this appeal the only part
of the Forest Reserve area which is brought into
congideration is the part denominated "Block IM
which the Commissioner, then Mr. Riley's predeces-
sor, separated from the rest of the area because a
dispute had arisen at the time of the enquiry
between the Appellant and the Respondent - the
Aperade and the Achiasi Stools respectively -which
affected the land to the north-east of the Aperade
-Amanfupong road in which Block I is to be found.

Two other areas of the Rogerve were geparated
into Blocks II and III, in relation to the former
of which a dispute also existed, but at the time
material to this appeal such dispute had been
gettled; all legitimate claims had been accepted,
and there remained only the dispute between the
Claimants in Block I, the Aperade and the Achiasi
Stools, relating to land which was in extent greater
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thon Block I itself, and greater than the land in
Block I to which the Achiasi Stocl was laying claim
belore the Commigssioner within the area of Block I,
to the whole of which the Aperade Stool was laying
claim.

It was this dispute that caused the Commis-
gioner when he resumed the enquiry on the 16th
April, 1953, after an adjournment from the 6th
October, 1952, to state that he did not wish to
hear any claims to land on the portion  to the
north-east of the road leading to Aperade from Am-
anfupong because the dispute was then within the
jurisdiction of the Privy Council and was not like-
ly to be settled for scome time.

On the 2nd July 1956 the judgment of  the
Judicial Committee of the Privy Council was deliv~
ered, and, on the 25th October, 1956, lr.P.il.Riley,
who had then succeeded Mr.Pullen, re-opened the en-
quiry, but further adjourned the proceedings to the
27th November next following on the grounds that
it appeared necessary for the boundaries claimed
by each party before the High Court, the West Afri-
can Court of Appeal, and the Privy Council to Dbe
shown on a plan :in so far as they affect Block I.
He added "From the plans now produced by each party
it is clear that Aperade claim all the Reserve as
part of their whole claim while Achiasi claims only
a part", but pointed out that it was not possible
from these plans to fix the actual Achiasi claim in
Block I and ordered the Ohene of Achiasi to have
his boundary cleared and cut so that the Forest
Surveyor might on the 12th November 1956 survey the
area.

The survey was duly made, and the enquiry was
resumed on the 27th November, 1956 when the plans
were formally handed in and accepted; also handed
in and accepted were the judgments given in the
Supreme Court, Gold Coast, the West African Court
of Appeal and the Privy Council in the land dispute
between Aperade and Achiasi Stools to which I have
referred.

It is material to point out here that learned
Counsel for the Aperade, apparently in answer to a
question put to him by the Commissioner stated that
he was not aware of any previous demarcation of
land in Block I in connection with a dispute with
Aperade and that he did not know the exact boundar-
ies between Achiasi and Aperade in their land dis-
pute which had been before the Privy Council.
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After formal evidence, not affecting the pre-
sent appeal, had been given the enquiry was ad-
journed and was resumed on the 8th January, 1957,
and it is in relation to the course then taken by
the Commissioner that the matter comes before this
Court. ‘

At an early stage in the resumed enquiry the
Commissioner stated that he would proceed to hear
arguments by Counsel to decide on the correct
interpretation of the Privy Council decision. Mr.
Asafu-Adjaye then sought to put in certain docu-
ments that he said should have been produced in
Court before, but were not, and grounded his appli-
cation on the suggestion that, while they were not
in any way intended to dispute the decision of the
Privy Council they would help to clarify that de-
cision.

Mr. Opoku-Afari objected to the acceptance of
the documents and his objection being upheld, they
were rejected. They were however tendered in this
Court and examined and their importance will emerge
later in this judgment. It can be said now gener-
ally but later with more particularity that in the
main the competing arguments on behalf of Aperade
and Achiasi Stools respectively were: on behalf of
Aperade that the decision of the Privy Council was
not conclusive against them, that the question of
title to the land in the Reserve as between them
and Achiasi was still open, that the Jjudgments in
W.A.C.A, and the Privy Council conferred no title
on Achiasi who could not be heard to say that the
land was thelrs merely on the basis that the claim
of Aperade before W.A,C.A. and the Privy Council
had been dismissed; that Aperade were not precluded
by the judgments in question from advancing their
claim to Block I - on behalf of Achiasi, in summar-
ised form, that Aperade were precluded by the
judgments in question from asserting title +to any
land in the Reserve; that in their statement of
claim they had claimed a large area which included
Block I; that they lost their claim and that i1t
would be derogatory of the decision of the Privy
Council if the Commissioner were to grant a single
farm within Block I to Aperade, and that no one
else having claimed the land it should be adjudged
to Achiasi.

It will now be convenient to consider the na-
ture of the claim that came before +the Supreme
Court, the West African Court of Appeal and the
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Privy Council and the deccisions therein before re-
viewing the law and stating what is in my opinion,
the cifect of the impingement of the law upon the
decisions in question, the Commissioner having held
in the judgment appealed from, to put the decision
at the present stage in its simplest form that
Apcrade having claimed Block I as part of the whale
o their claim before the Courts had their claim
dismissed and the rignt of Achiasi to possess the
land claimed by them until successfully challenged
by some party other than Aperade.

On thie, which I repgard as the point of cardi-
nal importance in the case, he expressed himself as
follows :-

"(1) That Aperade by the Privy Council decision
have losl all the area they have claimed
which area is shown on the plan Exhibit 'A!
produced in Court and which plan was pro-
duced and accepted as Exhibit 'B' in the
Supreme Court case.

(2) That the area of Bemu River Block I is
within the area claimed by Aperade and does
not border on any of the outer boundaries
of the claim in such a way as to make the
claims by either party to land in the Bemu
River Block I vague or inadequate.

The fact that no other Stool has yet con-

tested the ownership of this land in the
Reserve must indicate it belongs to either
Aperade or Achiasi and the Courts have de-
cided against Aperade". '

The writ of summons before the Supreme Court
of the Gold Coast in the action which eventually
reached the Privy Council set forth the claim of
the Plaintiff (the chiefs of the Aperade and the
Amanfupong) to "all that piece or parcel of land
"commonly known and called Amanfupong and Aperade
"Stool land situate in the Western Akim District
"and bounded on the north by lands belonging to the
"Stools of Eduase, Ewisa respectively on the south
"py lands belonging to the Stools of Wurakessi,
"Jambra and Asantem respectively in the east by
"lands belonging to the Plaintiffs Stools and Sur-
"asi Stool respectively and on the west by Akenten-
"su stream and Wurakessi Stool land".

The Achiasi Stool defended this claim with a

simple plea of "not liable", and Dennison, J. on the
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11th August, 1951 adjudged in favour of the Plain-
tiffs. on the grounds that on a question of laches,
rejecting the question of traditional history that
had been voluminously raised in evidence, the
Plaintiff had been the more diligent and the less
at fault in a case where both parties had slept on
their rights and that therefore being not so much
blame-worthy in this respect as the Derendants,
were entitled to the declaratioan of title sought
by them. He cited the case of Hehirahene KojoAddo
v. Buoyemhene Kwado Wusu in 4 W.A.C.A. p. 96 upon
the obligation of persons with interests in land

to act timeously, and based his decision entirely

on this principle.

On appeal to West African Court of Appeal it
was argued on behalf of Achiasi that the real

‘question in the case was not that of laches but the

question whether the Plaintiffs had discharged the
burden of proof 1laid upon them to establish their
title to the land in accordance with the principle
laid down in Kodilinoe v. Odu, W.A.C.A. Vol.2 p.
336. Upon a consideration of the argument and the
record of the case West African Court of Appeal
supported this view and upheld the test in the last
cited case, allowed the appeal and reversed the
judgment of Dennison, J.

In this form the matter came before the Privy
Council who delivered judgment on the 2nd July,
1956. In the course of their judgment their Tord-
ships commented as follows on the judgment of the
Supreme Court: "It is to be noted that neither in
“"the statement of claim nor in the order of the
"Court is there a reference to any plan by means
"of which it would be possible to identify the
"area in respect of which the declaration of title
"was thus granted. The description used is no
"more than a verbal description of the land".

Their TLordships then discussed the question
of traditional history and upon this concluded as
follows:—~ "The Assessor who sat with the Judge at
"the trial accepted the Respondents tradition in
“preference to that of the Appellants. The Judge
"'did not express any disagreement with him on this
"point .. .. .. in their Lordships opinion there
"is too vague a relation between these ancestral
"stories and the proof of ownership of the area ..
“to make it of any great importance which story was
"accepted and which rejected in the case" and fur-
ther "“the learned Judge ... was probably right in
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"gaying that he was not prepared to decide the case
"on the strength of any traditional history. Rut
"he himself chose instead a detcrmlnlnn teot that
"ig even more vulnerable".

Their Lordships then considered the reasoning
upon which VV.,A.C.A. had reversed the decision of
the lcarned Judge in the Land Court viz: the fail-
ure of the Plaintiff to establish his title by ad-
equate affirmative evidence, and commented "It can
"be gaid that this again presents itself as a some-
"what sunnery dismissal of a volume of evidence
"that certainly went some way towards supporting
"the Appellant's claim, and it perhaps overstates
"the weakness in the evidence if allowance is made
"for the fact that in cases of this kind standards
"of proof have to he adopted it would seem, to the
xunaxoidable vagueness of much of the subject mat-

ter".

I cite these passages from their Lordship's
judgment for the purpose of showing that neither
the reasoning of the learned Land Court Judge nor
of their Lordships in W.A.C.A. received the un-
qualified approval of their Lordships in the Privy
Council, and of indicating that one must look else-
where in the judgment to explain why their Lordships
said "even so their Lordships who had the advantage
"of an exhaustive analysis of the evidence from
"Counsel representing the respective parties do not
"come to any different conclusion from that reached
"py the Court of Appeal'.

Their Lordships' reason for arriving at this
conclusion is to be found at a stage earlier in
their judgment and is stated as follows:-

"The effect of the rest of the evidence can
"be sufficiently stated in this way: The Appellants
"called representatives of several Stools whose
"lands were said to border on the disputed area and
"they deposed that they had boundaries with the
"Appellants and not with the Respondent. But ex-
"cept for the testimony given for the Eduasa Stool,
"no definition was afforded as to where these
"boundaries ran and this branch of the evidence
"therefore did not provide the useful proof that
"it might otherwise have done. The Respondent too
"called rcprepentatlves of two neighbouring Stools
"on the subject of contiguous boundarles, but it
"would ncvertheless be very difficult to make out
"at any rate from the printed record where their
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Yown Stool lands were said to be and where it was
that they believed that their boundaries coincided
"with those of the Respondent ... it would have
"ween very difficult for a trial Judge to extract
"from such evidence any pattern of asserted rights
Ythat would justify attributing a whole defined
"area to the Stool lands of one party or the other™

Earlier still in their Lordships' judgment,
when dealing with the verbal description of the
land in dispute they saild "There is nothing in the
"evidence which makes it possible to say that these
"are adequate descriptions of boundaries and in
"fact an order made in such form would do 1little
"to settle the title to any particular disputed
"area. However that may be, the order of the Su-
"preme Court was reversed by a judgment of W.A.C.A.
Ydated 11th January 1952 and the Appellants' action
"stands dismissed ... In their Lordships opinion
"there is no ground for interfering with the order
"of the Court of Appeal and the appeal ought there-
Y"fore to be dismissed".

Viewing the matter in the light of these ex-

tracts from the judgment of the Privy Council the

situation existing as a result of their Jjudgment
was as follows: The Supreme Court had for a reason
which the West African Court of Appeal regarded as
irrelevant, and which the Privy Council disapprored
rather than approved, made a declaration of title
to the land in favour of the Appellants. The West
African Court of Appeal had, for a reason which the
Privy Council did not unequivocally approve re-—
versed this decision and the action of the Appel-
lants stood dismissed. The Privy Council, applying
a test of their own and holding that the boundaries
of - the land were too vague and indefinite to justify
a declaration of title to any particular Stool,
seem to have regarded the t'rationes decidendi'

in both lower Courts as being immaterial, but none
the less refused to disturb the situation in which,
as the result of the West African Court of Appeal
decision, no declaration of title in favour of
either party was subsisting.

I have dealt with this part of the case be-
cause Mr. Asafu-Adjaye in the course of his very
able argument contended that the result of it all
must be held to be a bare dismissal of the Appel-
lants! claim and did not amount to a determination
of any issue as to title between the parties.
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He drew our attention to the passages in Spen-
cer Bower on 'Res Judicata' at pages 28 and 29
which advert to the fact that "where an action ...
ig dismisged it is often a question whether there
1g any determination except upon dismissal, and
cited the case amongst others, of Brandlyin v. Ord,
26 Eng. Reps. p.559 in which the Lord Chnancellor
in 17758 laid it down as a rule that where the
Defendants plead a former suit that the Court im-
plied therc was no title when they dismissed the
bill, is not sufficient, they nust show it was "res
judicata", an absolutc determination in the Court
that the Plaintiff had no title. For myself I find
this an attractive argument in the present case,
but inasmuch as it is not necessary for the purpose
of a decision upon the appeal I mention it only out
of respect for learned Counsel.

A more formidable ground of appeal argued be-
fore this Court by Mr. Asafu-Adjaye was that the
Commissioner was wrong in accepting the Respondents
plea of a former suit and in holding that the Ap-
pellants were by the judgment of the Privy Council
estopped from laying claim to any land in Block I
of the Bemu River Forest Reserve. He grounded this
contention upon two reasons; first that the parties
in the suits are not the same and second that the
subject matter in the Privy Council case is not the
same in identity as the subject matter before the
engquiry. '

As to the first reason advanced 1 say no more
than that, with great respect, I can find 1little
substance in it. As will appear later however it
is not necessary for the purposes of this appeal to
consider it further.

The real gravamen of learned Counsel's argu-
ment is that the Commissioner treated the subject
matter in the Privy Council case as being the same
as the subject matter before him, and therefore
shut the Aperade out of the enquiry and awarded
title to the Achiasi, who up to then had not at
any stage specifically laid claim to any of the
land in question. As has already been stated, cer-
tain documents were tendered in support of the
Aperade claim and were rejected. I am of the opin-
ion that, if the Commissioner had not at a very
early stage in the resumed enquiry firmly concluded
in his mind that the Appellants were estopped Dby
the Privy Council judgment, he might have found
that the documents assisted him, one way oxr the
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other, in deciding, on evidence, whether the issue
before him was the same as the issue in the Privy
Council.

However that may be, it is not for this Court
to decide upon their evidential or persuvasive value
at any resumed enquiry that may be held, and I
therefore refrain from so doing.

The law of 'Res Judicata' is well settled and
well understood; perhaps in these Courts more than
elsewhere, where repetitive litigation 1is mnot so
common an occurrence. It was accurately stated by
Mr. Alufo-Addo in almost the form in which it 1is
stated at page 409 of the 8th Edition of Phipson
on Evidence viz: "“In order that a former judgment
"should conclude the parties thereto or their priv-
“ies, either as an Estoppel or a3 evidence, the mat-
"ter in dispute must be identical in both proceed-
Wings"; or as Mr. Akufo-Addo put it "No two parties
"or their privies can litigate twice about the same
"subject matterh.

The question for decision therefore is whether
the issue raised in the Privy Council case is iden-
tical with the issue raised before the Commissioner,
and it is pertinent at the outset in considering
this question to refer to some of the observations
and findings of the Commissioner himself. He di-
rected himself as follows:-

"It is the duty of this Court to interpret the
"decision of the Privy Council only in so far as it
"concerns land inside the Bemu River Reserve Block
"T ... but I am only concerned with a small area
"which is in no way contiguous with the land be-
"longing to the Stools of Eduasa, Ewisa, Wurakessi
"Jambra or Asentem and indeed has not been claimed
"by any of these Stools".

Thus the Commissioner had found, and indeed
he could do no other having regard to the plans
that were before him, that the boundaries in dis-
pute in the Privy Council in no way relate to the
boundaries involved in the claims before him, in-
deed he went further, for in expressing his views
at the conclusion of his judgment he states: "The
"area of Bemu River Block I is within the area
"claimed by Aperade and does not border on any of
Wthe outer boundaries of the claim in such a way
"as to make the eclaims by either party to land in
"the Bemu River Block I vague or inadequate;®
which I take it to mean that the Privy Council's
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finding of vagueness and inadequacy in relation to
the outer boundaries did not decide that the inner,
and therefore lesser, boundaries were similarly

designated.

I agree with him in this, but I cannot under-
stand his subsequent finding that the Courts have
decided against Aperade, except upon the basis
that he wrongly applied in a case where “res judi-
cata" was alleged, and sameness or identity was
thus in issue, the axiomatic mathematical truth
that the part is included in the whole overlooking
the more relevant consideration that one cannot ac-
cept the further truth that the part is less than
the whole, and then follow by postulating that the
two are one and the same thing.

He erred in this, and he erred further in
failing to apply the test upon this issue that has
been described in the case of Furness v. Hall,
25 T.L.R. 233 as the safest test; namely, whether
the evidence required to support a claim to the
area in Bemu River Block I would be the same as
that that was led in the former case, as to wider
boundaries on its way to the Privy Council. For
myself I cannot see how the evidence could possibly
be the same in both cases, but it was a question
upon which the Commissioner refused to hear evi-
dence. :

In finding as I do that, contrary +to the de-
cision of the Commissioner, Aperade are not es-
topped, and are entitled to present their claim
before him, I am fortified by the meanings attribu-
ted to the words "identical' and "“identity" in the
Shorter Oxford English Dictionary. I find the
following: "“Identical - the same the very same ...
"agreeing entirely in material, contribution, pro-
"perties, constitution ... expressing or affecting
Yidentity" and "Identity - the quality or condition
:of bsing the same ... absolute or essential same-

ness",

I find myself unable to condescend to the
fallacy of asserting that the smaller part is the
same as the greater whole, or the equal fallacy,
elementary in each case in my opinion, that merely
because the part is included within the whole the
two are one and the same thing.

FPor these reasons I would allow this appeal,
set aside the decision of the Commissioner in each
of its findings and remit the case for a rehearing.

(Sgd.) G.Granville Sharp.
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VAN LARE, Az, C.J.: I also agree that the appeal
be allowed and the matter remitted for a rehearing
as I do not think for the reasons given by mny
brother Granville Sharp that the Stool of Aperade
is estopped by the final judgment delivered in the

suit Nana Owudu Aseku Brempong II & Others etc. v.
Nana Darku Prempong 11 etc. concerning a certain
piece of land admitted not to be identically the
same as the area of land covering Block I in this
enquiry before the Commissioner from presenting
their claim. Estoppel is a special plea, and
"Res Judicata' in particular is & complex legal
notion involving a combination of several essen-
tial elements, one of which is identity of the
subject matter. The plea of estoppel fails if the
judgment is not sufficiently clear and unqualified
with respect to the subject matter in the subse-
quent litigation.

Tord Romer in New Brunswick Rail Co., .
British & French Trust Corporation, (1939) A. C 1
at p.45 said:

"It is no doubt true to say that whenever a

Yquestion has in substance been decided, or has in
"substance formed the ratio of, or been fundamen-
"tal to the decision in an earlier action between
"the same parties, each party is estopped Ifrom
Wlitigating the same question hereafter. But this
"is very different from saying that he may not
"thereafter 11t1gate, not the same question, but a
“guestion that is merely substantially similar to
“the one that has been already decided. If in an
"action the question of the construction of a par-
"$icular document has been in substance decided,
"each party to the action is subsequently estopped
"from litigating the same question of construction
"of that particular document. But he is not es-
"topped from subsequently litigating the question
"of another document even though the second one is
"in substantially identical Words. For the docu-
“ments are two distinct documents, and the ques-
"$ions of their construction are  two distinct
"questions".

In my view although the area in dispute 1is
less than the area litigated in the Iformer suit
nevertheless the two areas are not identically the
same subject matter, The guestion involved in this
enquiry may be substantially similar to +the one
already decided, but it cannot be said that it is
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the same question because the extent of the area
ig not the samec. Although the concept of estoppel
ig not generallj regorded as a substantive rule of
law it ioc none the less often described as a rule
of ovidence. That is why I consider that the Com-
misgsioner sihould not decline hearing the Aperade
Stool from leading evidence in respect of its claim
to the arca in dispule and the natter should then
be left at large for a decision.

(Sgd.) W.B. van ILare
OLLENIU, J.: Whilst I agree with the principles of

the law rolntlng to res Judloata enunciated in each
of the judgments just read by my two learned broth-
ers, I do not share in the interpretation they each
place upon the term "identical subject mattert or
"the subject matter must be ideantically the same".

In my opinion that interpretation is too narrow.

In the action which commenced in the Supreme
Court and determined in the Privy Council, the Ap-
pellant claimed declaration of his title to a well
defined area of land, the boundaries of +that land
were set out with precision in the writ of summons
and its extent accurately delineated on plan made
for the purposes for the case. That plan was ten-
dered in evidence in the present proceedings.

That claim put in issue the Appellant's title
to every inch and every square inch of land com-
prised in or comprehended by the area so described
and delineated; a judgment in the case mnmust there-
fore affect not only the perimeter, but also the
surface of that land.

He could, in that suit, have obtained declara-
tion of his title to the whole of that area or to
such portion of it in respect of which he was able
to establish his ownership.

It is not difficult to see from the judgment
that the learned Judge of the Supreme Court, re-
garded the balance of probabilities on the evidence
of tradition, of exercise of right of ownership,
and admissions made by two witnesses for the Appel-
lant to be in favour of the Respondent. But he gave
judgment for the Appellant because he found, to use
his own words, that “of the two parties it dis the
Plaintiffs only who can be said to have acted time-
ously in asserting their rightsh.
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The West African Court of Appeal set aside
that judgment on the grounds that the Appellant
failed to prove that he was entitled to be declared
the owner of the land in question.

An appeal was taken to the Privy Council, and
their Lordships among other things, said:

"The whole question is whether, upon a proper
assessment of the evidence, the Appellants
had or had not made out their title +to the
‘tarea' claimed. The trial Judge thought that
they had, but then founded himself upon a
method of assessment which is quite plainly
unsatisfactory. The Court of Appeal thought
that they had not, and their Lordships do not
differ from the Court of Appeal'.

And after observing that the test applied by
the Appeal Court perhaps overstated the weakness
in the evidence of the Appellant if allowance 1is
made for the standard of proof required in cases
of that kind, having regard to the unavoidable
vagueness of much of the subject matter, their
Lordships concluded their judgment in the follow-
ing words:-

"But even so, their Lordships, who had the
advantage of an exhaustive analysis of tke
evidence from Counsel representing +the re-
spective parties, do not come to any differ-
ent conclusion from that reached by the Court
of Appeall.

The result of that litigation is that the
Appellant was not found to be entitled to declar-
ation of ownership to the land he claimed or to
any portion of it.

Thus the evidence adduced by the Appellant
failed to establish his title when tested by
standard of proof which is lower than was normally
applied. Although in that suit the Appellant
claimed declaration of title to a large piece of
land, yet, as I have stated above, he would have
been entitled to declaration of his ownership to
such portion of it which by his evidence he could
prove belonged to him.

A defence of res judicata will succeed mnot
only when the cause of action was the same but
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also when the Plaintiff has had an opportunity of
recovering and but for his own fault might have re-
covered, i.c. when it was open to him ‘to recover
in the first action, that which he seeks to recov-
er in the subsequent suit, Halsbury 3rd ZEdition
Volume 15, vage 185, parasraph 353, and see the
case of Re Hilton Ex Parte larch (1892) 67 L.T.5%.
And the following passage appearing in the case of
Hoystecad v. Commissioner of Taxation (1926) A.C.155
at page 166 is in point:— -

"he same principle - namely, that of setting
to rest rights of litigants, applies to the
case where a point, fundamental to the decis-
ion, taken or assumed by the Plaintiff and
traversable by the Defendant has not been
traversed. In that case also a Defendant is
bound by the judgment although it may be true
enough that subsequent light or ingenuity
might suggest some traverse which had not been
taken. The same principle of setting parties!
rights to rest appliies and estoppel occursh.

Dealing with the heading "Identity of subject
matter as a condition of Estoppel per Rem Judica-
tam® the following appears in Spencer Bower on Res
Judicata, at page 115 paragraph 178:

"For this purpose identity of subject matter
means not only eadem res, but eadem questio -
not only identity of subject-matter in a
physical sense, but also identity of subject
matter in a juridical sense®.

He said that neither of these +two forms of

identity is sufficient without the other to support
a plea.

And at page 116 paragraph 179 under the head-
ing "Physical Identity" the following appears:-

"There is no discrepancy or conflict of +the
nature above indicated, and there can, there-
fore, be no estoppel, unless -that to which the
res judicata relates, whether for instance,
land, or its situation, or condition, goods, a
person, an instrument, or a legacy 1is physi-
cally identical with, or physically compre-
hends, that to which the claim, or defence, or

case set up in the subsequent proceedings re-
lateg".

e e v

Tor the purposes of +this case the important
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words in that passage are those I have underlined
- "Physically comprehends, that to which the claim,

or defence or cagse get up 1n the subsequent pro-
ceedings relates”.

The Oxford Dictionary defines comprehend as
"to include" "to take in".

In the case of Long v. Gowlett (1923) 2, L.R.
Ch.D. 177, a Plaintiff owner of a Water-Mill, had
sued in a previous action to restrain the riperian
owner of land higher up a river from obstructing
his access to that land along the north bank of the
river for the purpose of repairing the bank and
cutting weeds, and had failed. He had Dbased his
claim to relief in that suit upon a prescriptive
right to an easement to pass along both banks of
the river. Subsequently he brought an action
against a successor to the Defendant in the former
sulit to assert his right to pass along the south
bank of the said river. A plea of res judicafa was
entered. It was argued on bchalf of the Plaintiff
that the subject matter of the second suit was the
south bank only, and is therefore not identical
with that in the former suit. It was held that a
determination of the right claimed over the north
bank of the river in the first suit, put into issue
ownership of a right over the whole section of the
river including the two banks, and therefore the
subject matter of the second suit was included in
the subject matter of the first, and plea of res
judicata was sustained.

See also the case of Qutram v. Morewood, (1803%)
3 Bast 345, reported in 102 English Keports, at
page 630. There a Plaintiff sued for trespass to
a mine the plea of the defence put in issue hisg
title to a whole area under which the vein tres-
passed upon was situate. He recovered damages for
trespass. A successor to the Defendant in  the
former suit vrespassed upon another part of the
mine, and put in issue the Plaintiff's ownership
of that particular vein., It was held that he was
estopped by the judgment in the former suit from
relitigating the Plaintiff's ownership of that
particular vein, since it was within the 1limit of
the area of the bigger land the ownership of which
was traversed in the previous suilt.

In the course of his judgment in +that case
Lord Ellenborough, C.J. stated as follows :-
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"it is not the recovery, but the matter alleged In the West
by the party, and upon which the recovery African Court
procacds, which creates the estoppel. The re- of Appeal.
covery itsell .......... 1s only a bar to the e

future recovery of damages for the same in- No.21
jury, but the estoppel precludes parties and e
privies from contending to the contrary of Judgment .
that »noint, or matter of fact, which having 26th Wovember,

been once distincetly put in issue by them, .. 1957
ee.ss.s. has been, on such issue Joined, _ continued

solemnly decided against then®. ‘

I am of the opinion that in this legal sense
a part of a subject matter is identical with the
whole. Unless that legal term is so  interpreted
anomaliecs will occur and the law relating to res
judicata will become ridiculous.

If what I have stated is not the proper legal
interpretation to be placed upon the term, what
will happen is that a man who sues for declaration
of his title to Black Acre and loses, will divide
the same Black Acre into two or more parts which
are together co-extensive with Black Acre, and sue
separately for declaration of his title to each of
them, and when he fails again, sub-divide the div-
isions, or divided the said Black Acre under an-
other scheme and litigate his title to them ad in-
finitum: In my opinion if this were permitted, as
Knox, C.J., puts it in Hoystead v. Commissioner of
Taxation (1926) A.C.155 at 165, "litigation would
have no end, except legal ingenuity is exhausted".
In my opinion the question to be answered in this
case is "does Block I fall within the area of land
over which the parties litigated".

That question in my opinion is answered by

the Settlement Commissioner who found that Block I
is a small area almost in the centre of the land
the boundaries of which are described in the claim
which went before the Privy Council, and is in no
way contiguous with the land belonging to the Stool
described as boundary owners of the Iland in the
Privy Council suit.

he land in dispute in the Privy Council case
is therefore shown to include oxr to comprehend
Block I. 1In the Privy Council title to the whole
ares including the area of Block I was litigated.
In my opinion, therefore, the judgment of the Privy



In the West
African Court
of Appeal.

No.21.
Judgment .

26th November,
1957

- continued.

No.22.

Application
dated 7th March
1958 and Order
granting Pinal
Leave to Appeal
to Her Majesty
in Council,

26th May, 1958.

58.

Council should operate as res judicata and the Re-
gerve Settlement Commissioner was right in  soO

holding.

. Title of the Appellant was the issue litiga-
ted in the Privy Council casej; the title is in is-
sue in the present proceedings. The physical sub-
ject matter in dispute in the Trivy Council case
includes within it and comprehends +the physical
sub ject matter of the present proceedings. There-
fore both in the juridical and physical sense, the
subject matter of the present proceedings is iden-

tical with the subject matter of the Privy Council

case and since all other elements of the principle

of res judicata are present, these present proceed-

ings are in my opinion res judicata.

It is for these reasons that I find myself
unable to agree with my two learned brothers.

I would dismiss the appeal.

(Sgd.) N.A. Ollennu.

Asafu-Adjaye for the Appellant.
Akufo-Addo, Dua Sekyi with him

for the Respondent.

No.

22,

APPLICATION AND ORDER GRANTING FINAL LEAVE
TO APPEAL TO HER MAJESTY IN COUNCIL

IN THE COURT OF APPEATL,

__ACCRA.

A.D. 1958

IN THE MATTER OF BEMU FOREST RESERVE (BILOCK I)
The Chief Conservator of Forests,

Accra.

Nang Otsibu Ababio II, Ohene of

Aperade,

VS.

Respondent

Claimant-Appellant

Nana Darko Frempong I1I, Ohene of :

Achiasi,

Claiment-Respondent
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APPLICATION FOR AN ORDER T'OR I'IWAL LEAVE TO
APPRAL 10 lZR MAJESTY IN COUNCIL

TAKID WOTICE
E.Akufo-Addo, Esquire, Counsel for the Ohene of
Achiasi and on his behalf on Monday the 26th day
of May, 1958 at 9 of the clock in the forenoon or
80 soon thereafter as Counsel may be heard for an
Order for I'inal Leave to Appeal to Her Majesty in
Council from the judgment of this Court delivered
on the 26th day of November, 1957 And/Or for any
such further Order or Ordcrs as to the Court may
seen fit.

DATED AT XWAKWADUAM CHAMBERS, ACCRA, this 7th

day of ilarch, 1908.
(Sgd.) B.Akufo Addo

SOLICITOR FOR THE OHENE OF
ACHIAST.

26th May, 19%8.

In the Court of Appeal, Monday the 26th day of May,

1958.

Cor: Sir Arku Korsah, C.J., Granville Sharp, J.A.,
and Ollennu, J.

Mr. Akufo Addo for Appellant.
Mr. Cross for Respondent.
Mr. Akufo Addo moves in terms of papers filed.

Mr. Cross no objection.
Court: Granted as prayed.

(Sgd.) K.A. Korsah, C.d.

that this Court will be moved by
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EXHIBITS

WAR, TAND COURT JUDGMENT, BREMPONG v. FREMPONG

In the Suvreme Court of the Gold Coast

TLands Division, Cape Coast, Saturday

the 11th day of August, 1951, Before
Mr. Justice Dennison.

Transferred Suit No.12/1949

Nana Owudu Aseku Brempong II, alias

Albert Robertson Micah Korsah and

Nana Agyeiku Apare, Ohene of Aperade

for themselves and on behalf of

their respective Stools, Plaintiffs

v

Nana Darku Frempong II, Ohene of

Tarkwa Achiasi in the Akim Abuakwa

State for himself and on behalf of

the Stool of Tarkwa Achiasi and

people, Defendants

JUDGMENT :

The Plaintiffs in their Writ of Summons
claimed as follows :-

"The Plaintiffs!' claim is for a Declaration of
Title to all that piece or parcel of land
commonly known and called Amanfupong and Ap-
erade Stool land situate in the Western Akim
District and bounded on the North by lands be-
longing to the Stools of Eduasa, Ewisa respec-
tively on the South by lands belonging to the
Stools of Wurakessi, Jambra and Asantem re-
spectively on the East by lands belonging to
the Plaintiff's Stools and Surasi Stool re-
spectively and on the West by Akenkensu Stream
and Wurakegssi Stool land.

2. Five hundred pounds damages as for mesne
profital,

The land claimed is the same as that the sanme
Plaintiffs claimed from Odikro Kojo Dufoh in a
case tried and determined in 1926 by, as he then
was, Hall, J. The Plaintiffs in paragraph 9 of
their statement of claim have pleaded +that the
present Defendants are estopped by reason of the
Judgment of this said case from contesting the

llA“

Land Court
Judgment,
Brempong V.
Frempong.

11th August,
1951.
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Plaintiffs' title, especially having regard to the
fact that Dufoh was a sub-Chief of +the present
Defendants. After argument I admitted this judg-
ment in evidence, my reason for doing so was that
the said judgment being a Jjudgment in personam
would, on the disclosed facts, bind the Defendants
if they had not taken part in the proceedings as
it affected their interests, and they were aware
of the suit. However in 1926 the Defendants did
endeavour to be joined as co-defendants, their ap-
plication was refused on the grounds  that they
were tardy in making the application. In  his
judgment Hall, J. was at pains to point out that
the Achiases, the Defendants were in a position to
take action if they so desired - vide pages 169
and 172 of the said judgment in the Record of Ap-
peal in the 1926 case - in view of the Defendants'
attempted joinder and this letter dictum I agree
that this judgment does nct in itself act as an
estoppel against the Defendants.

lMir. Benjamin submitted in his closing address
that the Plaintiffs had not any community of in-
terest and this being so they were not entitled to
bring this action. This same point was dealt with
in the 1926 case and I have come to the conclusion,
with respect, that the learmed trial Judge was
correct in ruling that the joinder was proper. The
reasons being that the lst Plaintiff, who struck
me as a withess of truth, whilst stating he was
not under any chief, claimed that he and the 2nd
plaintiff jointly owned this land, in this he was
supported by the 3rd witness for the Plaintiffs,
who is the Mankrado of Aperade. In this respect
it is to be noted that the 2nd Plaintiff did not
give evidence to support his case, relying pre-
sumably on the evidence of the Mankrado. I accept
the evidence of these two witnesses when they state
the land is owned jointly between the 1lst Plaintiff

- and the Stool of Aperade, this being so they have

a clear comnunity of interest and are, therefore,
entitled to sue jointly in this suit.

The Assessor gave the following considered
opinion -

"This case is an intricate one. I have read
the 1926 judgment of Hall, J. The judgment in that
case has no bearing on this present action.

My opinion in. this case is that according to
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the Plaintiffs! claim it has been proved by the
Defendant that his predeccessors came and settled
at the place colled Komisa but owingz to ravaging
deaths removed to a place called Beposu and from
there they moved to Okyl tree, which  was named
Tarkwa Achiasci.

The fact ic admitted that the Defendants mi-
grated from Juaso and settled at Tarkwa Achiasi,
that is, free land containing Okyi trees long be-
fore the Denkyira War. According to the evidence
adduced before the Court, Plaintiffs had scattered
to different parts of the country owing to the war
but the Tarkwa Achiasi people were not scattered
because they were masters or the conquerors.

One of the witnesses of the Defendant whose
name is Kojo Boapim II, the Twafohene of Denkyira
State is successor of Anansi, who with two others,
subdued their enemies during the Denkyira War.

According to Native customary law and usage
if a State or Division of a State is besieged by
another State and conquered and all their posses-
sions confiscated the conquered people have no
claim whatsoever to the lost heritage.

I refer to page 57 of Sarbah 2nd Edition
clauses 1 and 2. Therefore Plaintiffs have no
claim whatsoever against the Defendants".

With regard to this opinion Mr.Bannerman-Hyde
made allegations in Court against the Assessor af-
ter he had delivered his opinion; these allegations
I disregard. Counsel are always given an oppor-
tunity by me to oppose the choosing of any particu-
lar Assessor, this was in fact done by Counsel for
the Defendants in the present case.

From a careful consideration of the evidence
as a whole it has been established that both part-
ies are in actual possession of parts of the area
in dispute. The Plaintiffs in fact admit this by
olalmlng mesne profits from the Defendants. Also
in this regard the Defendants have proved to mny
satisfaction that they have, and I consider in good
faith whether rightly or wrongly, made grants of
land to various concerns, including the Basel Mis-
sion, in the past; I accept the evidence lst wit-
ness for the defenco, Kojo Amofu with regard to
these grants. The only opposition made by the

Exhibits
“Al'

Land Court
Judgment,
Brempong v.
Frempong.

11th August,
1951
- continued.
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Plaintiffs in respect of these various grants is
that which concerns the issue of a Concession to
Messrs. James Colledge & Co., Ltd., but as against
this the 1lst Pleintiff, when re-called, adnitted
that the Defendants had been cutting Tinmber on this
land for a number of years; this supports the evi-
dence for the Defendant when he stated they had
been cutting timber for a number of years on the
land. This evidence standing alone would tend to
support the Defendant's case - see Rosa Anna Millar
v. Kwadjoe Kwayisi 1 W.,A.C.A. at p.7 - there are,
however, other matters to be taken intc considera-
tion and with which I will deal later.

Mr. Benjamin at one stage submitted that the
Plaintiffs had not pleaded possession of the land,
no doubt it would have been better pleading to have
done so specifically but I concider the Plaintiffs
have in fact so pleaded when they claim damages
for mesne profits.

The Plaintiffs gave as a reason for not atten-
ding the survey made by Mr. Iensah that as they
had no boundary with the Defendants it was not
necessary for them to attend; as this is the very
point in issue I find the Plaintiffs attitude un-
reasonable on this point, but no doubt they acted
upon advice which I can only say 1 consider was
ill-advised, It is of the greatest assistance to
the Court trying these cases if both parties are
present when a Surveyor is making a plan of +the
area in dispute, if the claims of all interested
parties appear on the same plan 1t makes the issue
simpler inasmuch as it can be seen at a glance
what is claimed by each party to the suit. In this
suit three plans are in evidence and somewhat
difficult to reconcile in various nmatters such as
the manner in which various place names are spelt,
the addition of villages and the omission of others.

In all suits similar to this a lot of evidence
of traditionsl history is led by both parties, most
of this is of necessity hearsay and I would not
care to have to decide a case on such evidence. For
example a witness for the Plaintiffs, P.6 Kojo
Nkrumah, who was aged about 85 years old, stated

~that this land was given to the Defendants as a

free gift, were this to be accepted on 1its face
value it would weaken, if not destroy, the Plain-
tiffs! case; again the 5th witness for the Plain-
tiffs stated he "“served the Defendants". Cases such
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ag this have long been a bone of contention in this Exhibits
province, and withi the upward trend in the price npn
of cocoa and timber they are increasing in numbers

at a rapid rate. Since this suit started other Land Court
parties have filed a sult which affects part of Judgment,
this same land. In the absence of any law relat- Brempong v.
ing to Prescription or Limitation therec appecars to Frempong.

be no finality to this type of litigation. 11th August,

1951

The Court of Appeal for Western Africa have - continued.

in many cascs laid it down that a person with a
right or interest in land must act timeously. I
refer especially to the case of Nchirahene KXojo
Addo vs. Buoyemhene Kwadwo Wusu in 4 W.A.C.A. page
96 and the case therein referred to at page 100. I
intend to approach this case, as I have in other
similar cases, from this very equitable pronosition
of the law. Litigants who let others occupy and
improve their land and take no action until the
value of the produce of the land has risen, as have
the prices of cocoa and timber in this Colony, can
expect no sympathy from this Court.

In this case both parties have slept on their
rights and I have to consider who is the worse
offender. '

In 1926 the Plaintiffs brought their action
againgt Dufoh and it was only when the proceedings
were nearly finished that the present Defendants
thought of protecting their rights. Although Hall,
J. expressed his views on what he considered the
Achiages might do in the light of the 1926 case
they have taken no action whatscever. The Plain-
tiffs also have allowed a long gap of time to in-
tervene before taking action against these alleged
trespassers; it is however in their favour +that
they have again taken action. That is to say that
twice in the last 25 years they have filed pro-
ceedings in this Court in order %o protect their
rights.

The Assessor has based his opinion principally
on the evidence of traditional history and the
rights of the conquerors. 1y disagreement with
his views in no way reflects on his gppreciation
of this history. It is not to be expected that
the Assessor would be aware of the decision of the
West African Court of Appeal regarding people with
rights to land acting timeously. By reason of the



Exhibits
llAlI

Land Court
Judgment,
Brempong v.
Frempong.

11th August,
1951
- continued.

IlBH

West African
Court of Appeal
Judgment,
Brempong v.
Frempong.

11th January,
1952.

65.

two caseg filed by the Plaintiffs in respect of
this land, and having regard to the fact that the
Defendants have never sought a declaration of
title, I an satisfied that of the two parties it
is the Plaintiffs only who can be said to have
acted timeously in asserting their rights, this
being so the Plaintiffs are entitled to the decla-
ration sought and I so order.

The evidence as to loss of mesne profits is
not supported by an independent evidence, where a
large amount of money is claimed I consider the
claim should be supported by such evidence, no
such evidence having been produced I award the
Plaintiffs the nominal sum of £5. Plaintiffs to
hove the costs of this action, Counsel costs as-
sessed at 60 guineas remaining costs to be taxed.

(Sgd.) T.L. Dennison,
JUDGE.
Counsel:-
J. Bannerman-Hyde for Plaintirifs.
Benjamin, Danquah & Alakija for Dcfendants.

ntph,  WEST AFPRICAN COURT OF APPEAL JUDGMENT -
BREMPONG v. FREMPONG.

WEST AFRICAIN COURT OF APPEAL
General Sitting held at Accra,
11lth January, 1952.

Cor: TFoster-Sutton, P.,
Coussey & Manyo-Plange, JJ.

Civil Appeal No.39/51

Nana Owudu Aseku Brempong II,

alias Albert Robertson Micah

Korsah & Nana Agyieku Afare,

and on behalf of their ,
respective Stools Plointiff-Respondents

Ve

Nana Darku Frempong II, Ohene

of Tarkwa Achiase in the Akim

Abuvakwa State for himself and

on behalf of the Stool of

Tarkwa Achiase and people Defendant-Appellant

S

JUDGMENT ;
FOSTER-SUTTON, P.: The Plaintiffs-Respondents in
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this case clainmed for a "Declaration of Title" to
1and which is commonly known as Amanfupong and Ap-
erade Stool land gsituated in the Western Akim Dis-
trict, Cawc Coast, and 500 damages for mesne
proiits.

In the Court below a considerable amount of
cvidence, usually described as “"traditional his-~
tory", was led by both parties, and although the
lecarned trial Judge says in his Judgment, "I would
not care to have to decide a case on such evidence'
I think it is clear that he regarded it, on balance
as in favour of the Defendant-Appellant. He also
Tound as a fact that both parties are in actual
possession of parts of the area of land in dispute,
and that the Appellants have made grants of land
in the arca to various concerns and that only one
of such grants has been contested by the Respond-
ents.

Having arrived at these conclusions the
learned trial Judge went on to say -

"The Court of Appeal for Western Africa have
"in many cases laid it down that a person with
"a right or interest in land must act timeously;
"I refer especially to the case of Wchirahene
WYojo Addo v. Buoycmhene Kwadwo Wusu in 4
"W,A.C.A. page 96 and the case therein referred
"to at page 100. I intend to approach this
Yecase, as I have done in other similar cases,
"from this very equitable position of the law.
"Iitigants who let others occupy and improve
"their land and take no account until the value
"of the produce of the land has risen, as have
"the prices of cocoa and timber in this Colony,
"can expect no sympathy from the Court.

"In this case both parties have slept on their
"rights and I have to consider who is the worse
Yoffender®t.

He concluded his judgment by saying:-

"By reason of the two cases filed by the Plain-
"tiffs in respect of this land, and having
"regard to the fact that the Defendants have
"never sought a declaration of title, I am
"satisfied that of the two parties it dis the
"Plaintiffs only who can be said to have acted
"timeously in asserting their rights, this be-
“ing so the Plaintiffs are entitled to the de-
"eclaration sought and I so order".

And he awarded the Respondents a nominal sum of £5
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in respect of their claim for mesne profits.

On behalf of the Appellants Mr. Bossman argued
that the learned trial Judge misdirected himgelf
as to the real issue in the case, that the Respon-
dents were the parties who were claiming a declar-
ation of tTitle to the land in dispute and that the
onus of proof was, therefore, unon them. He sub-
mitted that the question which ought to have Dbeen
asked was "the burden of proving their title to
the land is upon the Plaintiffs, have they in fact 10
discharged it", and that the principles enunciated
by Webber, C.J. in the case of Kodilinye wv. 0Odu,
reported in W.A.C.A. Reports, Volume 2 p.3%6, are
applicable to the case before us, and not those
laid down in the casc of Ado v. Wusu, W.A.C.A. Re~
ports, Volume 4 p.96.

The relevant portion of the former judgment
is to be found at pages 337 and 338, and reads as
follows:-

"Mhe onus lies on the Plaintiff to satisfy the 20
WCourt that he is entitled on the evidence

"prought by him to a declaration of title.

"The Plaintiff in this case nust rely on the
‘Wgtrength of his own case and not on the weak-
"ness of the Defendant's case. If this onus

"is not discharged, the weakness of the Defen-
Wdant's case will not help him and the proper
"Judgment is for the Defendant. Such a judg-

"ment decrees no title to the Defendant, he not
"having sought the declaration. So if the 30
"whole evidence in the case be conflicting and
"somewhat confused and there is little to choose
"petween the rival traditional stories the
"Plaintiff fails in the decree he seeks, and
"Judgment nust be entered for the Defendant."

In applying the principles laid down din the
case of Ado v. Wusu the trial Judge appears to have
lost to sighv the Tact that the Respondents were
the persons seeking relief at the hands of  the
Court, not the Appellants., The former were asking 40
for a declaration of title, and the onus of prov-
ing that they were entitled to such relief was
clearly upon them. In order to succeed they had
to prove that they were entitled to be declared the
owners of the land in question.

I agree with the subnission made by Counsel
for the Appellants that the proper test to apply in
a case such as this is that laid down in the
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judgnent of Yebber, C.J., to which I have alrcady
referrcd. Applying that test I am of the opinion
that the Respondents signally failed to discharge
the onug which was upon them. That being so it
follows that, in my view, this appeal should be
allowed and tuce judgment of the Court below be set
aside. I would fix the costs of +the appeal at
£4207.6d»

COUSSLY, d.: I concur.
LANYO-PLANGE, J.: I concur.

. 28 e e, o

JUDGMENT OF PRIVY COUNCIL
BREMPONG v. FREMPONG

Ilc(l .

—— ———

Privy Council Appeal No.24 of 1953

Nana Owudu Aseku Brempong III
and Another

Appellants

v.
Nana Darku Frempong II, Respondent
From

West African Court of Appeal

Judgment of the Lords of the Judicial Committee of
the Privy Council, delivered the 2nd July, 1956

Present at the Hearing:

Lord Morton of Henryton
Lord Radcliffe

Lord Somervell of Harrow
Mr, L.M.D. de Silva

(delivered by Lord Radcliffe)

This appeal concerns a boundary dispute be-
tween Plaintiffs who were claiming a declaration
of title in respect of an area of land in the Gold
Coast Colony on bechalf of their two Stools, Aman-—
fupong and Aperade, and a Deiendant who represent-
ed the Achiase Stool. The land, according to the

Plaintiffs, was the joint property of their Stools:
according to the Defendant it belonged to his Stool

and had bcen his Stool land from time immemorial.

At the trial of the action, which +took place
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in the Supreme Court of the Gold Coast, Lands Div-
ision, the Plaintiffs, the present Appellants,
were granted a declaration of title in the terms
asked for by their Statement of Claim. The order
in question was made on the 11th August, 1951. It
is to be noted that neither in the Statement of
Claim nor in the Order of the Court is there a
reference to any plan by means «f which it would
be possible to identify the boundaries of the area
in respect of which the declaration of title was
thus granted. The description used is no more
than a verbal description of the land as Wthat
piece or parcel of land commonly known and called
Amanfupong and Aperade land situate in the Western
Akim District ond bounded on the Nortlhi by Ilands
belonging to the Stools of Eduasa and LEwisa re-
spectively, on the South by lands belonging to the
Stools of Wurakessi, Jambrsa, and Asentem respec-—
tively, on the East by lands belonging  to the
Plaintiffs! Stool and Surassi Stool respectively
and on the West by Akankensu Stream and Wurakessi
Stool land". There is nothing in the evidence
which makes it possible to say that these are ade-
quate descriptions of bounderies and in fact an
Order made in such form would do little to settle
the title to any particular disputed area. However
that may be, the Order of the Supreme Court was
reversed by a judgment of the West African Court
of Appeal Gated 11lth Januvary, 1952, and the Appel-
lants!' action stands dismissed. Before this Board
they argued either that the Order of +the +trial
Judge should be restored or that the case should
be sent back to the Lands Division of the Supreme
Court for a new trial.

In their Lordships' opinion therc is no ground
for interfering with the Order of the  Court of
Appeal and the appeal ought therefore to be dis-
missed. They will refer “to so much only of the
evidence given at the trial as is necesgsary to ex-
plain why this must be so. There is no point of
law which bears upon the issue between the parties
and the whole ‘question is whether, upon & proper
assessment of the evidence, the Appellants had or
had not made out their title to the "area" claimed.
The trial Judge thought that they had, but then he
founded himself upon a method of assegsment which
is quite plainly unsatisfactory. The Court of Ap-
peal thought that they had not, and theiwr LOTdShLUu
do not diTfer from the Court of Appeal. :

Both sides called a number of witnesseg ab the
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hearing. The bulk of their evidence can be grouped
unéer three separate heads - ‘tradition, acts of
occupaltion and rccognition of boundaries.

Ag ig notl unusual in these cases, there was a
conflict between the troditions of the contending
3tools as to how and in what right they came upon
the lands which they now occupy. The Appellants
story wag that they were original settlers and the
Respondent's predecessors were imigrants from Ash-
anti who had zot whatever land they did own at
Achiase through a grant from a former Chief of the
Aperade Stool., The Respondent on the other hand
maintained that his Stool too descended from orig-
inal setltlers, entitled to the Achiase lands of
their own right: the Appellants, they salid  had
sufferecd conquest and dispossession at the time of
the Denkyira wars some hundreds of years ago, at
which time the Achiase men, having taken the win-
ning side, had been installed by the Denkyira as
overlords of the surrounding land. The assessor
who sat with the Judge at the trial accepted the
Respondent's tradition in preference to that of
the Appellants. The Judge did not exXpress any
disagreement with him on this point. Their Lord-
ships see no ground for taking a different view:
but in their opinion there is too vague a relation
between these ancectral stories and the proof of
ownership of the area which is the subject of claim
to make it of any great importance which story was
accepted and which rejected in this case.

The effect of the rest of the evidence can be
sufficiently stated in this way. The Appellants
called representatives of several Stools whose
lands were said to border on the disputed area and
they deposed that they had boundaries with the Ap-
pellants and not with the Respondent. But except
for the testimony given for the Eduasa Stool no.
definition was afforded as to where these boundar-
ies ran and this branch of the evidence therefore
did not provide the useful proof that it might
otherwise have done. The Respondent too called
representatives of two neighbouring Stools on the
subject of contiguous boundaries, but it would
nevertheless ve very difficult to make out, at any
rate from the printed record, where their own
Stool lands were said to be and where it was that
they believed that their boundaries coincided with
those of the Respondent.

There was evidence on both sides as to acts of

Exhibits
nCu
Judgment of
Privy Council,

Brempong v.
Frempong.

2nd July, 1956
- continued.




Exhibits
llCll

Judgment of
Privy Council,
Brempong v.
Frempong.
2nd July, 1956
- continued.

1.

occupation. But apart from one or two disputed
places, the evidence on this part of the case could
hardly be regarded as even conflicting. Rather it
secmed to show that at different points in the ares
persons had started cultivation or fouunded settle-
ments who in some cases looked to the Appellants,
in other cases to the Respondent, as Stool owners
of the bits of land which they cccupied. Conceiv-
ably it was not impossible, but undoubtedly it
would have been very difficult, for a trial Judge
to extract from such evidence any pattern of as-
serted rights that would justify attributing a
whole defined area to the Stool lands of one party
or the other.

In any event the case called for a fairly
close analysis of the considerahle bulk of evidence
and that weighing of the respeciive elements which
the Judge who conducts the trial is specially quali-
fied to perform. Unfortunately that is mnot tThe
treatment which it received. The assessor, as has
been said, not only accepted the Respondent's tra-
dition as to his Stool's origin but seems alsc to
have regarded the Appellents as having lost all
title to their lands at the time of the Denkyira
conquests: and, on this basis, he regarded the Ap-
pellants as having "no claim whatsoever" against
the Respondent. This is a very summary assessment
of the effect of the evidence as a whole; and the
learned Judge, while not disagreeing with the as-~
sessor's view as to the traditional history, was
probably right in saying that he was not prepared
to decide the case on the strength of any tradit-

‘ional history . But he himself chose instead a de-
termining test that is even more vulnerable. His
decision seems to have been based on nothing more

convincing than the fact that the Appellants had
twice before becn litigants in respect of the dis-
puted area, or some area related to it, while the
Respondent's 3tool had not moved to assert their
title in the Court. In effect his ratio decidendi
is contained in the one sentence of his judgment:
"By reason of the two cases filed by the Plaintiffs
in respect of this land, and having regard to the
fact that the Defendants have never sought a dec-
laration of title, I am satisfied that of the two
partics it is the Plaintiffs only who can be said
to have acted timeously in asserting their rights,
this being so the Plaintiffs are entitled to he
declaration sought and I so order".

To decide the case on this ground is to turn
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onc¢ item of cvidence, relevant though not neces-
sarily sisnificant, into the whole determining
issue of the case.

henn the appcal was taken to the West African
Court of Appcal the Court rightly rejected the
reasoning or the trial Judge and held that judg-
ment oughtt to have been gilven according to the
cstablished principle in such cases, that a Plain-
tiff must succced on the strength of the evidence
that supports his own title not on any weakness in
the cvidence that might prove title in his Defend-
ant. Applying that test they found that the Ap-
pellants had "signally failed" to discharge the
onus which was upon them and accordingly reversed
the judgment that had granted declaration of title.

It can be said that this again presents it-
gself as a somewhat summary dismissal of a volume
of evidence that certainly went some way towards
supporting the Appellants' claim: and it perhaps
overstates the weaknesses in their evidence if al-
lowance is made for the fact that in cases of this
kind standards of proof have to be adopted, it would
seem, to the unavoidable vagueness of much of the
subject matter. But, even so, their Lordships,
who had the advantage of an exhaustive analysis of
the evidence from Counsel representing the respec-
tive parties, do not come to any different conclu-
sion from that recached by the Court of Appeal.

Their Lordships will humbly advise Her Majesty
that the appeal should be dismissed. The Appellants
nust pay the Respondent's costs.
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