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KAN, CHOW SHING KI, WONG CHING CHEUNG, HO
HON NGUN, CHAN KAM CHOI, WONG SAI, CHAN
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as WAI KEE CIGARETTES, CHAN SAM MAN, NG
CHIU KAU, CHAN MOON, NG CHAU CHI, CHAN KT,
TANG KAM CHAN and LI KWOK CHOI

(Second Plaintiffs)

615803

CASE FOR THE RESPONDENTS

1. This is an appeal from a Judgment of the
Supreme Court of Hong Kong, Appellate Jurisdiction,
consisting of Blair-Kerr J, and Mills-Owens J,,
dated the 31lst December 1959, reversing a Judgment
of Gregg J, delivered on the 13th July 1959 and

dismissing the Respondents! action against the
Appellants,

Second Defendant)
Appellants

.>§§sggndents

Record
App,p.23
App.p,.13
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2 The First Respondents are tenants and the
Second Respondents are sub-tenants of the Second
Appellant of premises knmown as 230, 232, 234 and
236 Temple Street Kowloon (hereinafter called "the
said premises"), The question at issue in this
appeal is whether or not a rebuilding certificate
issued by the First Appellant, the Director of
Public Works, to the Second Appellant, on the
12th October 1957 and certain notices to quit
based thereon and subsequently given by the 2nd
Appellant to the lst Respondents, were valid and
effectual documents notwithstanding that the
provision pursuant to which they were issued,
namely, Sections 3(A) and 3(E) of the Landlord &
Tenant Ordinance, as amended by the Landlord and
Tenant (Amendment) Ordinances, 1953 and 1954 had
been repealed with effect from the 9th April 1957
by the Landlord and Tenant (Amendment) Ordinance,
1957. The Supreme Court of Hong Kong Appellate
Jurisdiction held that such rebuilding certificate
was not valid on two grounds which were, shortly
stated, first, that the Second Appellant had not
prior to the repeal of the 9th April 1957
acquired any such accrued right as would have
survived such repeal and justified the issue to
him thereafter of a rebuilding certificate, and
secondly that the condition precedent to the issue
of such rebuilding certificate under the said
Section 3(A), namely the existence of a covenant
to rebuild, did not exist in that the Agreement
for a Lease under which the 2nd Appellant claimed
to hold the said premises from the Crown subject
to such covenant was void as being a *"disposition
of land" which under Article XIII of the Letters
Patent of the Colony of Hong Kong was required to
be executed by the Governor of the Colony in
person and not, as in fact happened, by the First
Appellant,

3. The Landlord and Tenant Ordinance as amended
as stated above by the Landlord and Tenant
(Amendment) Ordinance 1953, and the ILandlord and
Tenant (Amendment) Ordinance 1954 (and hereaf ter
as so amended called "the Principal Ordinance")
provided before the above-mentioned repeal of the
9th April 1957 (inter alia) as follows:—

"3A, (1) Whenever any person becomes liable to
the Crown under a building covenant compliance
wherewith involves the demolition of premises
subject to this Ordinance of which premises such
person is in law or equity the lessee of the
Crown, vacant possession of such premises sghall,
subject to the provisions of this section and of
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sections 3B, 3C, 3D and 3E, be recoverable by
such lessee upon the expiration of two months
from the giving of a certificate by the Director

of Public Works (in this Ordinance referred to as
a re-Building certificate) that in the opinion of
the Director of Public Works it is reasonable
that such building covenant should be complied
with and that such person “should be given vacant
possession of the premises,

(2) After due consideration of an
application for a re-Building certificate, the
Director of Public Works shall deliver written
notice to the applicant of his intention either to
give or noct to give such certificate,

(3). No re-Building certificate shall be
given until the applicant has proved to the
satisfaction of the Director of Public Works that
he has complied with section 3B, nor until after
the time for any appeal provided for by that
section has expired nor, in the event of any such
appeal being made, until it has been determined.

3B, (1) Where, pursuant to the provisions of
sub-sec¢tion (2) of section 3A, the Director of
Public Works gives notice of his intention to
grant a rebuilding certificate, the applicant may,
within three weeks after receipt of such notice,
SEIVe.s.e00 .N0tice in the prescribed form upon
each tenant in occupation of the premises to which
his application relates of the intention of the
Director of Public Works to give a rebulldlng
certificate,

(2) Any such tenant may, within three weeks
after service upon.him of such notlce, appeal by
way of petition to the Governor in Council against
the proposal of the Director of -Public Works to
give a rebuilding certificate, and any tenant so
appealing shall, within the said period, serve

" upon the appllcant a copy of his petition.

(3) Any applicant for a rebuilding certificate
who is served with a copy of a petition pursuant
to the provisions of sub section (2), may, within
fourteen days after such service, present a cross-
petition to the Governor in Council, and in such
event shall serve a copy of such cross-petition
upon the tenant who has so appealed,

3D. (2) ©No person lodging a petition or cross-—
petition as aforesaid shall be entitled to appear
before the Governor in Council, but every

Record
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petltlon and cross-petition lodged in due time
shall be taken into consideration by the Governor
in Council who may direct that a rebuilding
certificate be given or be not given as he may
think fit in his absolute discretion.

(3) The decision of the Governor in Council
shall be final, _

(1) Within one month after the giving of a
rebulldlng certificate by the Director of Public
Works, it shall be lawful for the lessee, not- 10
w1thstand1ng any contractual tenancy, to serve
in manner specified in section 32 a notice in the
prescribed form calling upon all persons in
occupatlon of. the premises peaceably to quit the
same on or before the expiration of the
prescribed period of two months from the giving
of the said certificate:

- (2) Upon the expiration of the prescribed
period the person who is in law or in equity the
lessee of the Crown shall be entitled to vacant 20
possession of the premises to which the
rebuilding certificate relates in like manner and
with the like remedies as if an order for
possession thereof had been made under section 18,
and the provisions of section 24 shall apply upon
production of the rebuilding certificate and of
a statutory declaration that the provisions of
subsection (1) have been complied with, in like
manner as they apply upon production of a copy
of an order of a tribunal under section 24, 30

Section 18 provided that it should be lawful
for a tenancy tribunal on the application of a
landlord to make an order for the recovery of
possession from or the ejectment of various

- categories of tenants such as one who has failed
- to observe any stipulation of his tenancy agreement,

Section 23 provided "An order for ejectment
made against any principal tenant shall not, unless
the tribunal so directs, operate as an order for i
e jectment of any sub-tenant of such principal 40
tenant, but immediately upon the making of such
an order such sub-tenants shall be deemed to be
tenants of the immediate landlord of the principal
tenant in like manner as is provided by
subsection (3) of section 12 and such immediate
landlord shall undertake towards them the
%bllgatlons theretofore undertaken by the principal

enant,"
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4. Article XIII of the Letters Patent of the Record
Colony of Hong Kong reads as follows:~

"The Governor in Our mname and on Our behalf,
may make and execute, undexr the Public Seal of
the Colony, grants and dispositions of any lands
which may be lawfully granted and disposed of by
US. Provided that every such grant oxr
disposition be made in conformity either with
sore law in force in the Colony or with some
Instructions addressed to the Governor under Our
Sign Manual and Signet, cr through one of Our
Principal Secretaries of State, or with some
regulations in force in the Colonyeeeees" It
has been conceded throughout by the Appellants o
that there is no specific provision whether in App.pPpP.31,52
the Letters Patent or elsewhere authorising the
Governor to delegate his said power to make and
execute grants and dispositions of land. It has
also been conceded throughout by the Appellants
that the position between the lst Appellant as a
Departmental head and the Governor bears no
similarity to the position of a junior officer
in a Department acting for and in the name of his
superior officer, oo _

5. The 2nd Appellant held the said premises

under a Crown lease for 75 years from the 25th

December 1876 which expired by effluxion of time

on the 24th December 1951. He held over

thersafter during lengthy negotiations for a

renewal of his lease until there was executed an App.p.6l.
Agreement in writing (hereinafter called "the

said Agreement") dated the T7th June 1955 and

made between the Second Appellant of the one part

and the First Appellant who was expressed to App.p.67.
agree "for and on behalf of the Governor" of the

other part, The said Agreement provided that the

Second Appellant should surrender Kowloon Inland

Lot No., 63 Sec. A.R.P. and should be entitled to

a Lease of Kowloon Inland Lot No. 6516 subject-

to and on the terms and conditions therein

contained, The said two lots were identical and

consisted of the said premises, The said

Agreement contained General and Special _

Conditions,. By the combined effect of General App,.pp.61,62,
Conditions 2 and 3 and Special Condition (b) the 66.
Second Defendant became liable to pay to the

Government of Hong Kong a premium of £70,800.00

with interest at 5 per cent per annum by 40

annual instalments of &3,930.00 and an annual

rental of #270,00. By General Condition 4(a) it App.p.62.
was declared that provided the conditions '

contained in the said Agreement had been complied
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with to the satisfaction of the Director of
Public Works and the Land Officer, the Second
Appellant should be entitled to a Lease of the
said premises for a term of 150 years commencing
as from the 25th December 1876, General
Condition 4(c) provided that pending the issue

of such new Lease the tenancy of the new Lot
should be deemed to be upon and subject to and
such new Crown Lease when issued should be
subject to and contain all Exceptions
Reservations Covenants Clauses end Conditions as
were contained in the existing lease or agreement
for tenancy under which the same was held as
varied medified or extended by the Conditions - .
contained in the said Agreement., By General
Condition 6(a) it was provided that the Second
Appellant Should develop the said premises by the
erection thereon of buildings in a ceértain
manner such buildings to be completed before the
expiration of 24 calendar months from the date of
the said Agreement and that the Second Appellant
should expend thereon a sum of not less than -
$200,000,00, General Condition 6(b) provided
that the fulfilment by the Second Appellant of
his obligations under the General and Special
Conditions should be deemed to be a condition
precedent to the grant or continuance of tenancy
thereunder, The said Agreement was duly
registered under the provisions of the Land
Registration Ordinance, :

6, After the execution of the sald Agreement the
Second Appellant made payments of the premium and
rent thereby reserved and including back rent as
from 25th December 1951, On the 1llth June 1956.
he gpplied under Section 3A of the Principal
Ordinance for a rebuilding certificate and on the
20th July 1956 pursuant to Section 3A(2) thereof

- the First Appellant gave the Second Appellant

notice of his intention to give such a = -
certificate, The Second Appellant duly gave
notice to the Respondents of the said intention,
Pursuant to Section 3B(2) the Respondents -
petitioned to the Governor in Council agalnst

the proposal of the First Appellant to give

such rebuilding certificate and the Second -
Appellant cross—petitioned under Section 3B(3).

A considerable time before this "appeal" by
petition and. cross—petltlon was determined by
the Governor in Council the Landlord and Tenant
(Amendment) Ordinance, 1957 was enacted repealing
Sections 3A ~ E of the Principal Ordinance with
effect from the 9th April 1957, In the meanwhile

there was granted on the 20th March .1957 by or’ on'
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behalf of the First Appellant to the Second Record
Appellant an extension of +time until the 28th

" June 1958 in which to fulfil what was described

as the Building Covenant in respect of the. said:
premises, .

7. The Governor in Council after the 9th April App.PpP.15,28,
1957 dismissed the Respondents! ‘'"appeal" and
directed that & rebuilding certificate be given,

.. Pursuant thereto the First Appellant on the 12th App.Pp.72.

October 1957 issued to the Second Appellant a
certificate that it was reasonable that the
Building Covenant relating to the said: premises
be complied with and that the Second Appellant
should be given vacant possession of the said
premises, It is with the wvalidity of this
certificate that this appeal is concerned,
Shortly thereafter +the Second Appellant served App.pp.l5,28
notices to quit on the Respondents, In support of
the validity of such notices the Second .
Appellant relies upon the trepealed Section 3E(1)
and (2) of ‘the Principal Ordinance and Section
lo(b)(cg and (e) of the Interpretation Ordinance
(Cap, 1) which reed as follows:-— -

"The repeal of any enactment shall not -

(b) affect the previous operation of. .any -
enactment so repealed, or anything duly
done or suffered under any enactment 80
repcaled; or

(¢c) affect any right, prlvilege, obllgatlon
- or liability acquired, accrued or
1ncurred under any enactment .80 repealed
or _

(e) affect any investlgatlon, legal proceedlng
or remedy in respect of any such rlght"

The above prov131ons of the Interpretatlon
Ordinance are in identical terms to those of -
Section 38(2)(b)(c) and (e) of the Interpretation
Act, 1889 of the Imperial Parliament. On the - - App. p.l.
lOth December 1957 the Writ in this action was -
issued by the First Respondents and by later
amendment the Second Respondents as sub-tenants

of the said premises, claiming (inter alia) a .
declaration that the First Appellant was on the.
12th October 1957 no longer empowered to issue a
rebuilding certificate and that the certificate
which he  did issue was null void and of no

effect and that the Respondents were still tenants
of the premises protected from ejectment under
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the prov151ons of the Landlard & Tenant: Ordlnance.

48. - The Respondents' principal contentlons are

three fold.
(a) That the repeal of Sections 3A - E

(inclusive) of the Principal Ordinance before the

Governor in Council had completed the executive
tagsk of deciding whe ther to allow the Respondents!
petition against the First Appellant's proposal

to issue a rebuilding certificate disentitled the

. First Appellant from thereafter 1ssu1ng such a

certlflcate.

(v) That the said- Agreement is or purports to
be a disposition of land since, if valid and
registered pursuant to the Iand Registration

" Ordinance, it would be binding on the whole world,

It was not executed by the Governor in person and
is therefore invalid. Accordingly the Second
Appellant was not a4t any material time entitled

~to rely upon it as containing a building covenant

such as to justify the issue of a rebuilding
certlflcate.

(c) That, even 1f, contrary to the Respondents!
contention, the First- Appellant had power to
issue a rebuilding certificate on the 12th
October 1957, the notice to quit thereafter
served by the Second Appellant pursuant to
Section 3E(1) of the Principal Ordinance was
only effective against the First Respondents, the
tenants of the Second Appellant and was not
effective agalnst the Second Respondents, his
sub-tenants, since Section 3E(2) of the Prlnclpal
Ordinance provides that the lessee of the Crown
shall be entitled to vacant possession in like
manner and with the like remedies as if an order
for possession had been made under Section 18.
Section 23 -which is applicable to orders for
Possession under Section 18 provides that an
order for ejectment made against any pr1n01pal
tenant shall not unless the Tribunal so directs

-operate as an order for ejectment of any sub-
tenant or such- prin01pal tenant

9.. The actlon was tried: before Mr, Justlce

Gregg, Senior Puisne Judge who delivered

- Judgment on the 13th July, 1959, dismissing the
- Respondents! action, Mr, Justice Gregg held

that the said Agreement was not technically - an

- .- express "grant or disposition" of land as was
.contemplated by Article XIII.of the Tetters

Patent but was rather in the nature of & binding
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preliminary agreement for a lease of Crown land Record
which gave no right of assignment, , It did not

. therefore require to be signed by the Governor

himself or under the Public Seal of the Colony.

He further held that the rebuilding condition in

General Condition 6 of the said Agreement was a

covenant for the purposes of Sectidn 3A of the

Principal Ordinance. Notwithstanding the repeal

of Sections 3A to E he was of the opinion that the

Second Appellant's position was preserved by

section 10 of the Interpretation Ordinance on two

grounds., First, he. held that the application for

a rebuilding certiflcate was something duly done  App.p.l9.

~under the repealed sections., Secondly, he held
-that the Second Appellants® application amounted

to an acquired right under sub-section 10(c).

followed that the rebuilding certificate was

valid, TFinally, he was of the opinion that the  App.p.20
order for "possession" under section 18 referred

to in Section 3E of the Principal Ordinance could

only mean, having regard to the wording of

‘sections 3E and 3A, an order for vacant

possession, which must mean an order eaectlng
all tenants including sub-tenants.

10, The Respondents appealed against the Judgment App.p.2l.,
of the 13th July 1959 and the Appeal was heard by
Mr.JdJustice Blair-Kerr and Mr,Justice Mills-Owens )
on the 7th, 8th, 9th and 10th December 1959 when

judgment was reserved Judgment was given on the App. p.23.
31st December 1959 when the appeal wag allowed

' unanimously.

11, .In_his_judgment Mr. Justice Blair-Kerr App.p.32.
agreed with the judgment below in holding that '
sub-tenants as well as head tenants were bound by

orders for possession under Section 18 referred to

in Section 3E of the Principal Ordinance, -On the

question whether the Second Appellant had an

accrued right at the date of the repeal on the

9th April 1957, he held first that the Governor in App.P.33.
Council when exercising the powers conferred by

Section 3D of the Principal Ordinance was

exercising powers of an executive or ministerial

and not a Jjudicial character, He then examined

numerous authorities on the effect of the repeal

of an enactment on pending claims and

proceedings, He concluded that the cases cited App.P.44.
illustrated the kind of '"rights" and "liabilities"

which section 10 of the: Interpretation Ordinance

was intended to preserve but that none of these

cases assisted the -Appellants, Sections 3A - E of

the Principal Ordinance had to be read together

and no particular right was conferred by
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Section 3A(1l) alone, The existence of a building
covenant gave a- lessee no more than a privilege
to apply under-the -procedure set out, The
Interpretation Ordinance did:not preserve such’
"rights" to apply because there was nothing to -

- be preserved, He rejected the submission that _
once the procedure was started by an :

application for a rebuilding certificate the
applicant had a "right" to have the procedure

' continued after a repeal., He said that when a - 10

right accrued there was usually a correspond;ng

liability, actual or contingent, but to the
"rhetorical question whether’ there was any - -
" corresponding obligation on any other person, if

one assumed that there was a right of some sort

‘Yested in the Second Appellant at-the time of -

his application, he answered that thé tenants

were under no obllgatlon to quit the said

premises nor the Governor in Council to grant a
rebuilding certificate. At the date of the 20
repeal the Second Appellant had no "rlght

acquired" or "accrued" within the méaning of

section 10(c¢) of the Interpretation Ordinance but

only a hope or expectation that the rebuilding
certificate would -be issued to him, It was one

thing to invoke a law for the adaudlcatlon of

" rights which had already accrued prior to the
“repeal of that law; it was quite another to say

that, -irrespective of whether any right existed at
the date of the repeal, if any procedural step 30

-was taken prior to the repeal, then, the

applicant was entitled af ter that repeal to have
that procedure continued in order to determine
whe ther he should be given the right which he did
not have when the procedure was set in motion,
Finally he stated that he concurred in the views

-expressed and the conclusioinis reached by Mr,

Justice Mills-Owens on the question whether the

-8aid Agreement was or was not a "disposition of

land" and whether it was competent for the First 40
Appellant to enter into such agreements on behalf

;of the Governor.

12 Mr. Justlce Mills-Owens held that on - the
date of the repeal of the relevant sections, far-
from the Second Appellant having a vested right,
he had a mere hope or expectation of obtalnlng a
rebuilding certificate and thus of acguiring: '
a right to vacant possession, He said that to -~
suggest that a person who made an appllcatlon
which might or might not in the exercisée of an 50
executive discretion be granted was a person -
having a vested right to. that which he would "
obtain if successful in his application was to
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equate the application to the grant thereof . The  Record
suggestion that as the Second Appellant's

application had been "put in suit" when the

sections were repealed he had vested in him a

right at least to have his application

determined was to elevate the application to the

decision thereon. Nor could the giving by the Anp.D.47.
First Appellant of notice of intention to issue

a rebuilding certificate improve the Second

Appellant's position since +this notice was

merely a procedural device for securing the

observance of the principles of natural justice

in the determination of the landlord's

application by providing a means of bringing the
application to the motice of the tenants and

enabling their views to be represented to the

Governor in Council. He stated that prior to the
enactment of the repealed sections in 1953 a

landlord of protected premises.who wished to

rebuild could in general only secure vacant

possesgsion upon obtaining an exclusion order

under Section 31 of the Principal Ordinance and

such an order would invariadbly be conditional

upon the payment of substantial compensation to

the tenants. Since the repeal of the sections the App.p.47.
pre-1953 position was restored and it was

difficult to perceive the justification for the
introduction of the repealed sections under which

such compensation was denied, :

13. Mr, Justice Mills—Owens also agreed with the

judgment below in holding that the Second

Respondents as well as the First Respondents would

have been bound by the notices to quit served by App.p.50
the Second Appellant if the rebuilding certificate

had been validly issued, On the further question

whe ther a building covenant within the meaning

of section 3A(1l) subsisted in favour of the Crown,App.p.51.
he held that the matter turmed substantially on

whe ther the said Agreement‘was invalid as being

contrary to the terms of Article XIII of the

Letters Patent, It was not suggested either that

the First Appellant had a specific-instruction

to sign the said Agreement on behalf of the

Governor nor that such signature was one of that

class of acts which might be effectively

performed by officers subordinate to the Governor.

He held that the receipt of instalments of the App.p53.
Premium and rent paid by the Second Appellant

was insufficient to amount to a ratification by .

the Governor of the said agreement if it was

originally void, On the question whether the said
Agreement was a disposition of land within

Article XIII of the Letters Patent he adopted
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the definition oposed by Stirling J., in Carter
v. Carter /1896/ 1 Ch. 62 at 67.

"The Words !'dispose! and 'disposition' in the
Fines and Recoveries Act are not technical words,
but ordinary English words. of wide meaning, and
where not limited by the context those words are
sufficient to extend to all acts by which a new
interest (legal or equitable) in the property is
effectually created”, . ,

Assunming that the said Agreement was valid
the Second Appellant's rights under it by virtue
of the rule in Walsh v. Lonsdale (1882) 21 Ch D .9
consisted of the right to maintain his
possession not only as against the Crown but as
against all-comers, the right to a Crown Lease
and the right to deal with the land in the
meantime, His rights would not merely have been
contractual and personal, The said Agreement
therefore was a purported "disposition" within
Article XIII of. the Letters Patent which it was
not competent for the First Appellant to enter
into on behalf of the Governor and accordingly
the Second Appellant was not by virtue of the
said Agreement a lessee in equity bound by the
building covenant. Finally, he rejected the
argument that there was vested in the Crown a right
based on public policy to refuse to execute a
Crown grant in pursuance of a contractual
obligation and that for this reason the said
Agreement was not a disposition of land.,

14, The Respondents submit that the Judgment of
the Court of Appeal was right and ought to be
affirmed for the following among other

REASONS

(1) BECAUSE the application of the Second
Appellant for a rebuilding certificate conferred
no right upon him which was preserved after the
repeal of sections 3A- E inclusive of the
Principal Ordinance but such application merely
conferred the hope or expectation that the lst
Appellant and the Governor-in-Council would '
exercise his executive or ministerial

discretion in his favour, and the lst Appellant
would thereafter issue a certificate.

(2) BECAUSE similarly the issue by the 1st
Appellant of notice of intention to grant a
rebuilding certificate to the 2nd Appellant
conferred no right upon the latter which was
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preserved after such repeal, but merely
instituted a procedure whereby the matter could
be referred to the Governor—in-Council

(3) BECAUSE such repeal disentitled the 1st
Appellant from thereafter issuing any rebuilding
certificate where the matter had been referred by
Petition to the Governor-in—Council but had not
been determined by the Govexrnor,

(4) BECAUSE the said Agreement was invalid and
void in that it was not executed personally by
the Governor or under the Public Seal of the
Colony although it was or purported to be a
disposition of land within -the meaning of
Article XIII of the Letters Patent,

(5) BECAUSE contrary to the decisions in the
Courts below even if contrary to the Respondents!
contention the issue of the rebuilding
certificate to the Second Appellant was valid and
effectual he was only thereby enabled to secure
vacant possession against the First Respondents
and not against the Second Respondents,

(6) BECAUSE the Order of the Court of Appeal

and the reasons therefor (save as mentioned in
(5) above) are correct and ought to be affirmed,

JOHN EKNOX
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