Gy 77,0767

10

20

30

IT THE PRIVY COUNCIL No. 31 of 1959
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ON . PPEAL s aa

FuQu i RS AFMSTICAN COURT OR LPPEAL
(500D COL3T SEISION) |

o ETTN BEEN

NII AVMON XOPEI (Head of the Nii Koi
Olai Family of Accra) substituted
for Nii Amasah Nikoi Olai, Mantse

of Asere Djorshie (for himself and
represensing the 3tool, and subjects,
of Asere Djorshie) (Plaintiff) since
deceased . . & Substituted Appellant

-~ and -~

THE ASERZ STOOL (Co-Defendant) .. Respondent

CASE FOR THE RESPONDENT

L. This is an Appeal from a Judgment and Ordexr of
the West African Court of Appeal, Gold Coast
Session, (Ghana Court of Appeal), dated +the 4th
March, 1955, dismissing with costs, an appeal from
a Judgment and Ordar of the Supreme Court of the
Gold Coast, Lands Division, (Jackson J.) dated the
22nd November, 1951, whereby, in an action for a
declaration o: title to certain land in the
Plaintiff's occupation, damages for trespass and
for a perpetual injunction, it was held thalt the
Plaintiff was entitled to a declaration that he,
and those vhonm he represented, as subjects of the
present Respondent, possessed farming rights in
the said land subject however to such farming
rights ete. as might already have been granted by
the present Respondent; that he was not entitled
to any damages for trespass; but that he was
entitled to an appropriate injunction for the
protection of his interests.

The said action was originally instituted
against five dersons none of whom is a party to
the present appeal.
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The present Respondent (hereinafter, also,
called "the Co-Defendant") was added as a co-defen-
dant at the instance of the Trial dourt.

Following the death of +the original Appellant,
(original Plaintiff), the present Appellant was
substituted in his place by an Order of Revivor,
made pursuant to Section 16 of the Constitution
(Consequential Provisions) Act, 1960, following the
issue of a Certificatc by the Ghana Court of Appeal, :
dated the 13th June, 1960, under Section 26 of the 10
Couxrt of Appeal (Appeals to Privy Council) Order in
Council, 1957.

2 The main question for determination on this

appeal is whether or not the concurrent Judgments

of the Courts below on cuestions of fact upon the
determination of which the nature and extent of the
Plaintiffts title depended were, upon the evidence

before them, and in the circumstances of this case,

so devoid of judicial merit or otherwise contrary

to law as to merit intervention by the Board. 20

3. The facts are as follows:-

On the 20th April, 1948, the Mantse of Asere
Djorshie, hereinafter also called "the Plaintiff™
(for himself and representing the Stool, and sub-
jects, of Asere Djorshie) instituted proceedings
against one James Adams and five others (all six
are hereinafter referred to as "the Defendants" and
are to be distinguished from the present Respondent,
"tha Co-Defendant") in the Native Court "B" of the
Ga State, claiming as against the Defendents rights 30
in a piece of land known as Muko or Mukosa situate
near Abeka in the Accra District and relief for
injury to those rights.

On the 22nd June, 1948, the action was trans-
ferred to the Land Court of the Lands Division of
the Supreme Court, Eastern Judicial Division, which

“tribunal, on the 16th August, 1948, ordered that the

present Respondent should be joined in the action as
a co—-defendant.

4. In his Statement of Claim, dated the 15th June, 40
1949, the Plaintiff, as the occupant of the Nikoi

Olai Stool of Asere Djorshie and Head of the Nikoi

Olai Family, alleged that: +the said Family owned

cerbain land which was described and delineated in

a Plan prepared by a Licensed Surveyor; about 1924
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the Plaintiff was appointed Head of the said Family
"having o fow VLLT" rroeviously been enstooled on

the Nikkoi Olai Stool"; fLor many years the Head and
members of the s5a2id Tamily had controlled and
occupiled the sald land and had exercised rights of
ovmership in respect thoreof, principally by granting
permission to persoas o occupy and farm portions of
the land; about 194% A certain pilece of land, South-
west of the land in suit, was acquired by the
Government for the ourposes of a Wireless Station

and compensation was paild to the Plaintiff and
mecmbers of the seld Family in respect of the acqui-
sition; and ﬁl%b the (original) Defendants had
"purported to sell and convey the area edged green

in the Plan as their family property and wrongfully
entered upon the said land and purported to give
possession thereof to their said grantees, J.A.

Quaye and two others."

5 By their Statement of Defence, dated the 1llth
August, 1949, the Defendants (who are not now par-—
ties to this appeal) denied all material allegatlons
contained in the statement of clainm.

6. By his Statement of Defence, dated the 17th
February, 1950, the Co-~Defendant (the present Res-
pondent) sgid:- '

"l. The Co-=Defendant is the oooupant of +the
Asere Stool and the owner as such of all the
Asere Stool lands.

2. The 1land herein claimed by the Plaintiff
is part of Asere Stool lands of which the Co-
Defendant through his licensees znd subjects
has been in undisturbed possession and
occupation from time immemorial."

Further, the Co-Defendant denied several of the
allegations made by the Plaintiff in support of his
title in the Statement of Claim and, of the persons
nentioned by the Plaintiff as having occupied the
land in disputz, he sald that if in fact they had
done so they did so "like any obther subjects of the
Asere Stool, with leave and licence of the Co-
Defendant's pradecessor in title."

The Co-Defendant said also that "on other
occasions when the Plaintiff had put a claim to the
land »art of which is in dispute, he had claimed thz
land as Asere Stool land and not as Nikoi-Olai
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Family land" which estopped the Plaintiff from now
claiming the lend as his Family land.

7. The case came on for trial in the Supreme Court
of the Gold Coast (Lands Division) bhefore Jackson,
J., who, after due consideration of the evidence in
the case, decided as is stated in paragraph 1 hereot.

An anglysis and assessment of the relevant
evidence led the learned Trial Judge to the follow-
ing findings which are best stated in his own words:-

1. "Quite clearly this land in issue was occupiled
very many years ago by some Members cf the
Plaintiff's Family and who farmed i% o some
degree." ‘

2. "It is equally clear that whatever villages
they occupied then as Tarming villages they
have abandoned for very many years, the last
one at Mukose in 1926, and that by She ordinary
practice of customary law whatever character
of family land it may then have possessed dis-
appeared with its abandonment, and the land
was free for any subject of the Asere Stool to
farm upon and was equally open to sirangers who
had received the permission of the Ilanche or
Headman to farm upon payment of an annual toll
and so the evidence proves they did farm."

3+ "The evidence is perfectly clear that the land
at the date of the issue of the writ was Asere
Stool land" /i.e. the Respondent's land/ "and
had been Asere Stool land for very many vears
before the issue of that writ."

8. The learned Trial Judge was clear that the
Plaintiff's Family (an Asere Family) could not be
dispossessed of their right of farming in the area
in guestion and to that extent, as against the
original Defendants! Family, they had some title or
intsrest in the land. He found that the said
Defsndants! Family had no title or interest in the
land and that, therefore, by their conveyance of
the same, dated the 4th December, 1947, 1o one
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Moustah Captan, they had conveyed "precisely nothing." 40

On the subject of ownership of the land, he
said:~

"The property in the land, it follows, remsins
in the Asere Stool, subject to the rights of its
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subjects and those stroangers who have received
posseasion" (? peirmission) "to farm thercon."

9. Pursuant to his [indings, the learned Trial
Judge granted to the Plaintiff:-

(1) "A declarasion of title that as subjects of
the Asere 3Stocl they possess rights of farming
in the area edged in pink, subject only to
such rights 2s may have been granted to
strangers C{or Lfarming by the Asere Manche or
one possessed by other subjects of the Asere
Stool."

(2) "An injunction against the Defendants (including
the Asere Stool) to restrain them from selling
the land other than with their concurrence and
with the concurrence of the other parties
required by customary law, subject to the
proviso that the land can be sold in no event
other than to discharge a debt and for which
there are available no other assets of the
Stool."

The learned Judge said that the evidence did
not justify the finding that the Plaintiff's posses-
sory rights had beecn damaged by the Defendants and
he therefore dismissed the claim in trespass for
damoges.

10. Against the s2id Judgment of the Supreme Court
of the Gold Coast (Lands Division) the Plaintiff
(who, it would seem, had secured to a substantial
extent the relief that he had claimed against the
original Defendants) appealed to the West African
Court of Appeal, Gold Coast Session, upon the
grounds set out in his Notice of Appeal, dated the
18th February, 1952 (printed on pp.l04-105 of the
Record). He made the added Co-Defendant (the
present Respondent) the only respondent to his
appeal.

1l. By their Judgment, dated the 4th March, 1955,
the learned Judges of the West African Court of
Appeal, Gold Coast Session (Foster-Sutton P.,
Coussay and Hearne, JJ.A.) dismissed the appeal
with costs.

12. Delivering the main Judgnent of the Appellate
Court, Coussaey, Jei. (with whom Foster-Sutton P. ard
Hearne J.A. agrecd) said:i-
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11.36- "The appreal which is only aogoinst the Co-
43 Defendant, tvhe Asere Stool", Zﬁfesent Respondenﬁ7
"is brought on the contentvion that this was never
Asere Stool land but land owned by the Plaintiff's
Family Stool by virtue of first occupation and
settlement."

"The onus was upon the Plaintiff to establish
this ownership and in my opinion he failed to do.so."

1:43 to The learned Judge drew attention to the fact
1.3 that the Plaintifft!'s Counsel had been constrained to 10
concede at the trizl that .......

"the Asere Stool by the Asere Manche had con-
trol and management of the land in issue and as to
which the payment of tolls to The Asere Stool and
the direct placing and recognition of Headmen in
the villages on the land is evidence, in my opinion,
conclusive against the Plaintiff's contention that
they are the allodial owners."

11. 4~ 13. The learned Appellate Court Judge (Coussey J.A.) :
17 referred to, but rejected, the argument advanced on 20
behalf of the plaintiff that as the Co-~-Defendant
(present Resvondent) had supported the Defendants'
title which was found to be defective he was
estopped from denying the Plaintiff's title and
asserting his own. He said:~-

11.14- "I fail to see how a declaration that one
17 family has no title to land automatically estab-
lishes the title of another party to the same ares
of land." :

11.18- "The onus remained on the Plaintiff to estab- 30
26 lish his title in this suitb. lio plea of estoppel
was raigsed by the Plaintiff-Apvellant in the suit
on the joinder of the Co-Defendant now argued in
the Court below and I cannot see how the conduct of
the Co-Defendant which was ultra vires his authority
and trust led the Plaintiff to alter his position as
the representation was not made to him. There was
no admission of the Plaintiff's title."

11.27 to 1l4. The learned Appellate Court Judge (Coussey J.A.)
1.30 referred to, and rejected, also, an arguument on the 40
Plaintiff-Appellant's behalf, based on the allega-
tion that the Judgment of the learned Trial Judge
was in conflict with a previous decision of the
same Judge in an issue between the Plaintiff and the
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Co=Derendnant affecting part of the land in suit and
that Tthe principlas of native customary tenure
applied in the previous suit were in material con-
Llict with those applicd in the present suit. The
learned Appellate Court Judge referred to relevant
passages in the Judgment of the learned Trial Judge
in the previous suit and said:-

"I am unable to hold that the learned Trial p.111,
Judge applied =ny different principle of native
customary tenure in the two cases. Indeed the
declaration made conforms with the essential
tfindings in the previous matter."

15. The learned Appellate Court Judge (Coussey J.A., p.1ll,
with whom Fosbtor-Sutton P., and Hearne J.A. agreed) p.1l1l2,
referred, also, to an earlier suit in 1921 (D.P.

Hammond (Asere Manche) v. Amoo Wellington and Others)

in which the Plaintifi's predecessor had testified
that he and one Abska Xwaimsn had collected tolls
from lands which were the subject matter of the
resent suit and paid the tolls to the Asere Manche
%i.e. to the present Respondent) - which, of course,
would not have occurred had the title in the said
lands been in the Plaintiff's predecessor.

In the opinion of the learned Judge, the p.11l2,
declaration of the Court below in the form decreed
was a right and proper one.

16. Against the said Judgment of the West African

Court of Appeal, Gold Coast Session, this appeal to

Her Majesty in Council is now preferred, Final Leave  p.ll4
to Appeal haviag been granted by an Order of the

said Court, dated the 28th October, 1955.

The Respoiadent humbly submits that the appeal
should be dismissed, with costs throughout, for the
following amonz other

REASONS

Lo BECAUSE in order to ascertain the Plaintiff's
right to the declaration of title which he had
claimed it was necessary to ascertain the rights to
the said lands of the Co-Defendant.

28 RECAUSE the ascertainment of all the said
vights was depandent upon the determination of
ouestions of fact which, after an examination of
2ll the relevaat evidence, have been concurrently

11.31-
35

1.48 to
1.15

11.18-
19
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and correctly decided by the Judgments of both
Courts below.

3 BECAUSE in the determination of the said
questions of fact due regard was paid by both
Courts below to all relevant customs affecting the
tenure and ownership of the said lands.

4, BECAUSE the Plaintiff failed to discharge the
onus (which was upon him) of establishing an
absolute title to the said lands.

5e BECAUSE the form of the order declaring the
Plaintifft's title is, in view of the findings of
both Courts below, correct and proper.
6. BECAUSE, for reasons stated therein, the
dJudgments of both Courts below are right.

DINGLE FOOT.

E.F.N. GRATTAEN.

10



IN THE PRIVY COUNCIL No. 31 of 1959

ON_AFTEAL
FROM THE WEST £FRICAN CQURT OF APPEAL
(GOLD_COAST SESSION)

BETWEETDN

NII AMON KOTEI (Head of the Nii Xoi
Olai Family of Accra) substituted
for Nii Amasah Nikoi Olai, Mantse

of Asere Djorshie (for himself and
representing the Stool, and subjects,
of Asere Djorshie) (Plaintiff) since
deceased .o Substituted Appellant

—ul’ld-

THE ASERE STOOL (Co-Defendant) ..
Respondent

CASE FOR THE RESPONDENT

T.T. WILSON & CO.,
6 Westninster Palace Gardens,
London, S.W.1l.



