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IN TiE JUDICIAL COMMITTLE

TTOR THE PRIVY COTHCIL T No.36_of 1962

O APPEAL

e o e

PROM_THE SUPREM COURT OF THE

PEDERATION OF MATAYA
IN THE COURT OF APPRAL AT KUATA IUMPUR

BETWEE N:-

KOX HOOHG (Plaintiff) Appellant
- and -
10 LEONG CHEONG KWENG
MINES LIMITED (Defendant) Respondent

RECORD OF PROCEEDINGS

No. 1. In the

TN TATH High Court at
AVIDED  PLALYE Kuala Lumpur.

IN THE SUPHRZME COURT OF THE

FPEDLRATION OF MATAYA No. 1.
IN THE HIGH COURT AT KUALA TLUMPUR Amended Plaint.
Civil Suit No.1l78 of 1956 14th June, 1957.
Kok Hoong
20 of 209 Circular Road, Kuala Lumpur Plaintiff
versus

Leong Cheong Kweng Mines Limited
of 170, High Street (first floor)
Kuala Lumpur Defendant

ANEDED PLATNT

The Plaintiff above named states as follows:—

1. That the Plaintiff is a landowner and resides
at 209, Circular Road, Kuala Tumpur. That the
Defendant is a company registered and incorporated

30 in the Pederation of Malaya, having its registered
office at 188, High Street (first floor), Kuala
Lumpur, and carrying on the business of miners.
Premises No.1l88 High Street is now known as No.1l70
High Street.

2. That under an agreement in writing dated the



In the
High Court at
Kuala Lumpur.

No. 1.
Amended Plaint.

1l4th June, 1957
- continued.

2.

20th day of June 1952 the Plaintiff Ilet certain
machinery and equipmcat on hire to the Defendant
for the term of twelve months from the 20th day
of June, 1952 at £2,500/- {dollars two thousand
five hundred only) per month, the first of such
payments to be made on the 19th July, 1952 and
each subsequent payment on the 19th day of each
succeeding month. A copy of the said agreement
ig attached hereto and marked “.i%,

3. That on the expiry of tie term of twelve
months aforesaid the Defendant continued hiring
the said machinery and equipment on the terms and
conditions contained in the said agreement.

4. By arrangement with the Defendant the Plain-
tiff re-took possession of two items of the said
machinery and equipment in dMay 1955 and it was
agreed between the Plaintiff and the Defendant
that the Defendant was to continue hiring  the
remainder of the said machinery and equipment,
which are in the Defendant's possession, on the
terms and conditions contained in the said agree-
ment subject to the following variations thereof,
namely:-

(a) The hiring to commence from the 20th day
of April, 1955

(b) The rent for the hire to be £2,000/- (doll-
ars two thousand only) with first payment
on the 19th day of May and subsequent pay-
ments on the 19th day of each succeeding
month

(c) That insurance to be in the sum of £80,000/-
(dollars eighty thousand only).

5. The particulars of the two items hereinbefore
mentioned of which possession was re-taken are as
follows :-

(a) one 260 BHP diesel engine
(b) one 130 BHP diesel engine

6. That the Defendant has failed and neglected
to pay rent for the said machinery and equipment
for the month commencing from 20th April 1955
and subsequent months.

7. That by Clause 7 (seven) of the said agree-
ment the Defendant agreed, inter alia, to pay in-
terest on all arrears of rent at the rate of 12%
(twelve per centum) per annum until the time of
payment.
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8. That, as per stotement annexed hereto and
narked "B", the following sums of money are due
and owing by the Defendant to the Plaintiff,
namely ¢-—
£16,000/- being rent for the period 20-4-55
to 19-12-55 (eignt months)

£560/~ being inlerest on arrears of rent up
to 18-12-55.

9. That the Defendant has failed +to pay the

aforesaid sums or any part thereof though demanded.

10. By the said agreecment it was provided, inter
alia, that if the Defendant shall make default in
punctual payment of the monthly sums to be paid by
him for the hire of the said machinery and equip-
ment the Plaintiff may without any notice deter-
mine the hiring ard it shall thereupon be lawful
for the owner to re-take possession of the said
machinery and equipuent and for that purpose to
enter into or upon any premises where the same may
be and that such determination should not affect
the right of the Plaintiff to recover from the De~
fendant any moneys due to the Plaintiff under the
said agreement or damages for breach thereof.

11. By a letter dated the 25th November, 1955 the
Plaintiff determined the hiring on the 19th Decem-
ber, 1955 and demanded frowm the Defendant the re-
turn of the said machinery and equipment and the
sum of £14,420/- being the amount then due and
owing by the Defendant to the Plaintiff in respect
of the hiring. A copy of the said letter is an-
nexed hereto and marked "CH. The Defendant failed
to return the said machinery and equipment and to
pay the said sum of £14,420/-.

12. By a further letter dated the 28th March, 1956
the Plaintiff notifisd the Defendant that the
Plaintiff's representatives would on behalf of the
Plaintiff retake possescion of the said machinery
and equipment and for that purpose would enter the
premises of Win Falt No.2 Mining Kongsi at 3% mile
Sungei Begil Road wherce the said machinery and
equipment is now situate. A copy of the said
letter is annexed hereto and marked "D, The De-
fendant by its reply dated the 11lth April, 1956
informed the Plaintiff that it would not permit
the removal of tne said machinery and equipment.

A copy of the Defendant's said letter is annexed
hereto and marked "E®".

13. The Defendant has failed and refused and still

In the
High Court at
Kuala Twumpur.
No. 1.
Amended Plaint.

14th June, 1957
- continued.



In the
High Court at
Kuala TLumpur.

No. 1.
Amended Plaint.

14th June, 1957
- continued.

4.

fails and refuses to return the said machinery and
equipment to the Plaintiff.

14. The Defendant has further failed and refused
and still fails and refuses to permit the Plaintiff
to retake possessicn of the said machinery and
equipment.

The Plaintiff prays Jjudgment for -

(a) the sum of 416,000/~ together with inter-
est thereon at 12% per annum from 19-12-55
till realisations

(b) the sum of £560/- together with interest
thereon at 6% per annum from date of
suit till realisations

(¢) damages for wrongful detention;

(d) an order for delivery up or for possess-
ion of the said machinery and equipment;

(e) costs of suit.

Sed——sen—&—LHin— Kok-Hoong
Plointifele Selieciben: Nl v
Pledintiffle—Signature
Sgd. Sen & Lim Sgd. Kok Hoong
Plaintiff's Solicitors. in Chinese.

Plaintiff's Signature

I Kok Hoong of 209, Circular Road, Kualsg
Lumpur the Plaintiff above-named do hereby de-

clare that the foregoing amended statement is

Irue to my knowledge except as to those matters

I believe the same to be true.

Dated this 14th day of June, 1957.
ogd. Kok Hoong
in Chinese
Signature.
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No. 2.
AMENDED DEFENCE

1. The Plaintiff is and was at the material times
a moneylender within the meaning of Section 3 of
the Moneylenders Ordinsnce, 1951.

2, Lt the time of the making of the two agree-
nents hereinafter mentioned, that is by June 20th 1952,
the Plaintiff had advanced the sum of £90,000-00
on loan to the Defendant and the Defendant had
repaid by way of principal and interest the sum of
A£16,710-00. On the 26th June 1952 the Plaintiff
made two further advances by way of loan to the
Defendant totalling 422, 000-00.

3. The Defendant admits the execution of the
written agreement referred to in paragraph 2 of
the Statement of Plaint. This agreement (herein-
after referred to “as the agreement of hire“) was
complementary to a written agreement of even date
between the Plaintiff and the Defendant (herein-
after referred to as “the agreement of sale") un-~
der which the Defendant purported to sell the
machinery and equipment therein referred to (which
is also the subject matter of the agreeument of
hire) to the Plaintiff. The two agreements are
to be read together and form part of the same
continuous transaction the purpose and effect of
which was to make the Defendant's said machinery
and equipment security for the money advanced %o
the Defendant and interest thereon.

4. The agreement of hire is on a true construc-
tion thereof and having regard to all the surround-
ing circumstances (including the agreement of sale)
a Bill of Sale and being neither in the form re-
quired by the Bills of Sale Enactment nor regis-
tered under the provisions of that Enactment it is
vold and unenforceable and the hire charges re-
served in it (which in fact are charges by way of
interest) are not recoverable in law. The agree-
ment of sale beilng ancillary to the agreement of
hire and part of a void transaction is also void
and unenforcesble and in the premises the Plaintiff
has acquired neither the title To the said machin-
ery and equipment nor the right +to possession
thereof.

5. Without prejudice to the contentions set forth
in the preceding paragraphs the Defendant admits
the variations in the agreeuent of hire set forth
in paragraphs 4 and 5 of the Statement of Plaint.

In the
High Court at
Kuala ILumpur.

No. 2.
Amended Defence.

22nd July,
1961.



In the
High Court at
Kuala Lumpur.

No. 2,

Amended Defence.

22nd July,
1961
- continued.

No. 3.
Reply.

24th July,
1961.

6. In regard to paragraphs 10, 11, 12 and 13 of
the Statement of Plaint the Defendant says that
the alleged right of the Plaintiff to retake
possession of the said machinery and equipment

is part of an agreement and transaction which is
void and unenforceable and is therefore of no
effect. The Defendant further says that the
ownership of the said machinery and eguipment
remains and always has remained in the Defendant.

Te Purther and in the alternative, in so far as
the Statement of Plaint seeks to recover hire
charges which the Defendant says are really
charges by way of interest the Defendant will re-~
1y on the provisions of the Moneylenders' Ordi-
nance, and says that the Plaintiff not having
furnished any note or memorandum of the contract
complying with Section 10(1) of the said Ordin-
ance to the Defendant before the making of the
said loan or loans, the said loans and any in-
terest thereon are not recoveravle in law.

8. Save and in so far as is expressly admitted
herein the Defendant denies each and every alle-
gation in the Statement of Plaint as though the

same has been specifically set out and traversed.

(Signed) ILovelace & Hastings.

Delivered this 22nd day of July 1961, by
Messrs. Lovelace & Hastings, Solicitors for the
Defendant.

Imended 22nd day of July 1961, pursuant to
order of Court dated the 2lst day of July, 1961.

o —

No. 3.
REPTY .,

. The Plaintiff as to the amended defence says
hat -

1. The Plaintiff joins issue with the Defendant
on its amended defence.

2. The Plaintiff denies that he is a moneylender
or that the transaction was or is a moneylending
transaction or that the docuument or documents
therein referred to are bills of sale or that
they or any of them are or is void under the
Bills of Sale Enactment or otherwise.
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Civil Suit No.272 of 1954 between the

7.

3. The Defendant is estopped by Jjudgment dated
the 3rd November, 1954 in Kuvala Lumpur High Court
} Plaintiff
and the Defendant (whercin the Plaintiff recover-
ed judgnent against the Defendant for 9 months
outstanding hire from 20-9-53 to 19-6-54 on the

~hire agreement being also the subject matter of

those proceedings) from contending either that
the Plaintiff is a woneylender or that the trans-
action in question was a moneylending transaction
or that the documents are other than what they
purport to be or that they or either of them are
or is void or tuat the Plaintiff is not entitled
to the reliefs claimed.

cgd. T.K. Sen & Co.,
Plaintiff!s Solicitors.

Delivered the 24th day of July, 1961, by
Messrs., T.I. Sen & Co., of 18 01d Market Square,
first floor, Kuala Lumpur, Plaintiff's Solicitors.

- = - e

Ho. 4.
ORDER FCOR TRIATL OF PRELIMINARY POINT

The application of the Plaintiff by way of
Summons in Chambers (No.40) dated the 17th day of
JULY, 1961 .cvcevcecssovoaconsasssancnnss ceeesanae

(Here follow Recitals and Orders concerning
amendment of Pleadings)

AND this summons coming on for further hear-
for the

ing this day in the presence of Counsel
Plaintiff and the Defendant.

wf AND UPON RE/DING the amended Plaint, the
amended defence dated the 22nd day of July, 1961
and the Reply to the amended defence dated the
24th day of July, 1961.

THIS COURT DOTE BY COCIISENT ORDER that the
point of law raised by the Reply of the Plaintiff
in this action that is to say that the Defendant
is estopped by judgment dated the 3rd day of No-
vember, 1954, in Kuala Tumpur High Court Civil
Suit No.272 of 1954 between the Plaintiff and the
Defendant from contending either that the Plain-
tiff is a moneylender or that the transaction in
question in the pleadings mentioned was a money-
lending transaction or that the documents are

In the
High Court of
Kuala TLumpur.

No. 3.
Reply.

24th July,
1961
- continued.

No. 4.

Order for
Trial of
Preliminary
Point.

28th July,
1961.



In the
High Court of
Kuvala Lumpur.

No. 4.

Order for
Trial of
Preliminary
Point.

28th July,
1961

- continued.

No. 5.

Judge's Notes
of Argument.

28th July,
1961.

8.

other than what they purport to be or that they or
either of them are or is void or that the Plain-
tiff is not entitled to the reliefs claimed be set
down for hearing and disposed of as a preliminary
point of law before the trial pursuant to Order 25
Rule 2 of the Rules of the Supreme Court.

AND IT IS ORDERED +that until such point of
law shall have been disposed of all proceedings in
this action except for the determination of such
question be stayed

AND IT IS FURTHER ORDERED that the costs of
this application be costs in the action.

GIVEN under my hend and the geal of the
Court this 28th day of July, 1961.
Sgd. ?

Senior Assistant Registrar,
High Court, Kuala Lumpur.

No. 5.
JUDGE!'S NOTES OF ARGUMENT
B.K. Das with T.K. Sen for Plaintiff.
N.A. Marjoribanks for Defendant.
Order of 28.7.

Original record in C.S. 272/54 produced.
Point in issue is whether the judgment in
C.S8. 272/54 raises estoppel.

Default judgment. _

Refg: Plaint in C.S. 272/54 - vpara.2 -

hiring agreement of 20.6.1952.

Para 3 - continuation

Pars 4 - failure to pay for a period.
Para 5 - interest at 12% on arrears of

rent.

Judgment entered on 3.11.1954.

Amended plaint in C.S.178/56 - para. 2,3.

Amended defence (BEn. 41).

01d C.P.C. ~ applied not only to C.S.272/54
but also 178/56 when started.

S.6 of Cap.7 - Explanation I, III.

Morrison Rose & Partners v. Hillman
(1961) 3 W.L.K. 301, 306
Ord. 19, Rule 15 R.S.C.

Das:-
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g.

Bell v, Holmes, (1956) 3 A.E.R. 449 @ 452(I),
45ETE), 455,
Duedu v. Yiboe, (1961) 1 W.L.R. 1040, 1045-6

Humphries v. Humphries, (1910) 2 K.B. 531, 534
(Farwell L.J.) 535.

Cooke v. Rickman, (1911) 2 L.B. 1125, 1128
(bottom), 11%0.

In re 8. American & Mexican Co. v. Exparte
Bank of Engiand, (1895) 1 Ch.37 p.42 (V.
Williams, J.)

P.45 (Judgment by consent or default raises
estoppel).
P.49 (Lord Herschell, L.C.).

Kinch v. Welcott, (1929) 4.C. 482 (P.C.) =~
consent order - estoppel, at p.493.

Shib Chandra Talulddar v, Lakhi Priva Guha
AJL.R. (1925) Cal. 427, 428, 4350.

Hoystead's Case, (1926) A.C. 147 @ 165-166
T a0 (1026) 4.0 .94, 100. ’

Society of M.0. of Health v. Hope, (1960)
A C. Bb1l, 563, 566.

Caffoor v. C.I. Tax, (1961) 2 W.L.R. 794,
800, 802.

Shoe Machinery Co. v. Cutlan, (1896) 1 Ch.
667, 670-1.

Bindesweri Charan Singh v. Bageshwari,
63 T.A. 53, 59-

Marjoribanks:s

Plaintiff claims return of the chattels -
that's why the issue is now raised.

In earlier case Defendant admitted a sum was
due to Plaintiff.

Defendant might ~ but not bound to - raise
defence of Moneylenders Ordinance.

Is Defendant to suffer loss by reason of his
own honesty?

Two contemporaneous documents.

lst suit only for recovery of money - agree-
ment mentioned only by reason of requirements
of Civil P. Code.

Present suit is for réturn of chattels - and
issue had never been adjudicated on.

Refers: Humphries v. Humphries - distinguish-
able Judgment not by default.

In the
High Court of
Kuala Lumpur.

No. 5.

Judge's Notes
of Argument.

28th July,
1961
~ continued.



In the
High Court of
Kvalae Lumpur.

No. 5.

Judge'!s Notes
of Argument.

28th July,
1961
- continued.

No. 6.
Order.

6th September,
1961.

10.

There must be on adjudication - not merely
default judgment - to raise an estoppel.

Cooke v. Rickman - distinguishable -~ in that
Defendant was represented in that case (in-
ference from p.1125).

In that case there was an admission.

New Brunswick Rly. Co. v. British & French Trust

Corporation, (1959) A.C.Ll. @ 19 (bottom), 21,
37 - 38.

I decide in favour of the Plaintiff.
Hold that the matter is res judicata.
Costs in the cause.

(Sgd.) H.T Ong.
No. 6.
ORDER.

BEFORE THE HONOURABLE MR, JUSTICE ONG
TN OPEN COURT THIS 6th DAY OF SEPTEMBER, 1961

The Point of law raised by the Reply of the
Plaintiff and by the Order dated the 28th day of
July, 1961 directed to be set down to be argued
before the Court coming on this day to be argued
in the presence of Counsel for the Plaintiff and
for the Defendant and upon reading the said order
dated the 28th day of July, 1961, the pleadings
in this action and the record of proceedings in
Kvala Lumpur High Court Civil Suit No.272 of 1954
and upon hearing what was alleged by Counsel for
the Plaintiff and for the Defendant.

This Court doth declare that the Defendant is
estopped by judgment dated the %rd day of November
1954 in Kuala Tumpur High Court Civil Suit No.
272 of 1954 between the Plaintiff and the Defend-
ant from contending in this action that the Plain-
t1ff is a moneylender or that the transaction in
question in the Pleadings mentioned was a money-
lending transaction or is void or unenforceable
under the Moneylender's Ordinance, 1551 or other-
wise or that the documents in the Pleadings men~
tioned are other than what they purport to be or
that they or either of them are or is a bill of
sale or void or unenforceable under the Bills of
Sale Enactment or otherwise.
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11.

The costs of the hearing of the said point of
law are to be costs in the action.
Given under my hand and the seal of the Court
this 6th day of September, 1961.
Sgde AN, Au.

Senior Assistant Registrar,
Supreme Court,
Kuaia Lunmpur.

No. 7.
GROUNDS OF JUDGMENT

By consent of the parties the point of law
raised by the Plaintiff's Reply in this action was
set down for trial as a preliminary issue, pursu-
ant to the provisions of Order 25 Rule 2 of +the
Rules of the Supreme Court. The question for de-
termination is whether the principle of estoppel
per rem judicatam aprlies so that the Defendant,
against whom 2 default judgment had previously
been entered for a sum alleged to be arrears of
rent of machinery hired to him by the Plaintiff
as owner, is debarred in a subsequent action on
the same hiring agreement from disputing the val-
idity of the agreement and the Plaintiff's claim
for return of the machinery and further arrears of
rent accrued since the previous judgment.

On June 30, 1954 Kuala Lumpur High Court
Civil Suit No.272 of 1954 was commenced by a sum-
mons in a summary suit for debt, under Chapter
XXTIX of the former Civil Procedure Code. In
paragraph 2 of the Plaint it was stated that, under
an agreement in writing dated June 20, 1952, the
Plaintiff let certain machinery and equipment on
hire to the Defermdant for the term of 12 months at
£2,500/~ per month; in paragraph 3, that on  the
expiry of the term of 12 months the hiring was con-
tinued on the terms and conditiomns of the original
agreement; in paragraph 4, that default in payment
of rent was made from September 20, 1953; and in

paragraph 5, that pursuant to Clause 7 of the hiring

agreement the Defendant was liable to pay interest
all arrears of rent at the rate of 12 per
annum. On November 3, 1954, judgment was entered

cent per

In the
High Court at
Kuala Lumpur.

No. 6.
Order.

6th September,
1961
- continued.

No. 7.

Grounds of
Judgment.

19th October,
1961.

on



In the
High Court at
Kvala Lumpur.
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No. 7.

Grounds of
Judgment.

19th October,
1961
- continued.

£2,000/~, and the machinery remaining

12.

against the Defendant for the sum of £22,500/-
with interest at the agreed rate, and costs, by
reason of the Defendant not having obtained leave
to appear and defend the suit.

The present action was commenced by summons
issued on May 15, 1956 under the Civil Procedure
Code then still in force. Paragraphs 2 and 3 of
the Plaint reproduce exactly paragraphs 2 and 3
of the earlier suit. In paragraphs 4 and 5 it
was stated that, by arrangement with the Defend-
ant, the Plaintiff retook possession of two
diesel engines, while the remainder continued to
be hired to the Defendant on the terms and con-
ditions of the original agreement, except that
the amount of the monthly rent was reduced %o
on hire
were to be insured by the Defendant for 480,000
only. The subsequent paragraphs recited the
Defendant's default in payment of rent from April
20, 1955, the Defendant's liability under Clause
T of the hiring agreement for interest on arrears
of rent, the determination of the hiring on De-~
cember 19, 1955 by notice in writing, the demand
for the return of the machinery and equipment and
payment of all rents in arrvear with interest, and
the Defendantt!s non-compliance with such notice.
Finally the Plaintiff claims the amount of rent
in arrears, interest thereon, damages for wrong-
ful detention, return of the machinery and costs.

By its amended defence the Defendant alleges
in paragraph 1 that the Plaintiff is and was at
the material times a moneylender within the mean-
ing of Section 3 of the Moneylenders Ordinance,
1951. In the subsequent paragraphs the Defend-
ant sets out the circumstances under which the

hiring agreement came to be made contemporaneously

with a written agreement of sale of the same mach-
inery by the Defendant to the Plaintiff, and the
Defendant contends, first, that the two agreements
read together formed part of a single transaction
having as its object the providing of security for
money lent and interest thereon; secondly, that
the agreements offended against the provisions of
the Bills of Sale Enactment, and being void,
rassed neither title to nor right to possession of
the machinery to the Plaintiff; and, thirdly, that
the claim for rent being in reality for interest,
is unenforceable by reason of the Moneylenders
Ordinance.

By his reply, joining issue, the Plaintiff
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13.

denies that he was a moneylender, or that the
documents were Bills of Sale avoided by the Money-
lenders Ordinance or otherwise, and he further
pleads that the Defendant is estopped by the
judgment dated November 3, 1954, in Kuala Lumpur
High Court Civil Suit No.272 of 1954 between the
Plaintiff and the Defendant, from contending either
that the Plaintiff is a moneylender, or that the
transaction in guestion in the pleadings mentioned
was a noneylending transaction, or that the docu-
ments are other than what they purport to be, or
that they or either of them are or is void or that
the Plaintiff is entitled to the reliefs claimed.

As the default Judgment was entered while the
Civil Procedure Code was in force, it is interest-
ing to note that the principles relating to res
judicata were set cut in express terms in section
6 of that Code, the relevant provisions Dbeing as
follows :-

"6, No Court shasll try any suit or issue in

which the matter directly and substantially in

issue has been directly and substantially in
issue in a former sult between the same par-
ties, or between parties under whom they or
any of them claim, litigating under the same
title, in a Court competent to try such sub-~
sequent suit or the suit in which such issue
has been subsequently raised, and has been
heard and finally decided by such Court.

Explanation T: The expression 'former suit!
denotes & sult which has been decided prior
to the suit in question, whether or not it
was instituted prior thereto.

Explanation TI: The matter above referred

to must 1n the former suit have been alleged
by one party and either denied or admitted,

expressly or impliedly by the other.

Explanation IITI: Any matter which might and
ocught to have been made ground of defence or
attack in such former suit shall be deemed to
have been a watter directly and substantially
in iesuve in such suit".

In actual fact this enunciation of the doctrine of
res judicata is indistinguishable frgm the English
law., McNair J. in Bell v. Holmes(l) has said:
"Much valuable guidance on the topic of res judi-
cata is to be found in the classic judgment of
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Lush J. in Ord. v. Ordo(z) "which case was consid-
ered also by Holroyd Pearce L.d. r?cently in Mor-
rison Rose & Partners v, Hillma_m(3

Tush J. in his

judgment said :

"The words 'res judicata' explain themselves.
If the res - the thing actually and directly
in dispute - has been already adjudicated _
upon, of course by a compebent Court, it can-
not be litigated again. There 1is a wider
principle, to which I will refer in a moment,
often treated as covered by the plea of res
judicata, that prevents a litigant from rely-
ing on a claim or defence which he had an
opportunity of putting before the Court in the
earlier proceedings and which he chose not to
put forward, but I am dealing for the moment
with res judicata in its strict sense. As 1is
gaid in the notes to the Duchess of Kingston's
Case, if the truth has been ascertained, the
party against whom it has been ascertained is
taken as admitting it. This is what the
learned author says: tAn estoppel, there-
fore, is an admission; or something which the
law treats as equivalent to an admission, of
an extremely high and conclusive nature - SO
high and so conclusive, that the party whom
it affects is not permitted to aver against
it or offer evidence to controvert it'. The
litigant must admit that which has been jud-
icially declared to be the truth with regard
to the dispute that he raised. In order to
see what the fact is that he must admit the
truth of one has always to see what is the
precise question, the precise fact that has
been disputed and decided. This has con-
stantly been stated to be the law".

There is again the statement of principle in

the jud nt of Somerwvell L.J. in Greenmhalgh v.
Mallardl4) where he said :--

(1) (1956) 3 A.E.R. 449, 454. (2) (1923) 2 K.B.

432, 439. (3) (1961) 3 W.L.R. 301.
(4) (1947) 2 A.B.R. 255, 257,

"T think that on the authorities to which I
will refer it would be accurate to say that
res judicata for this purposc is not confined
to the issues which the Court is actually
asked to decide, but that it covers issues or
facts which are so clearly part of the
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subject-matter of the litigation and so cdlear- In the
1y could have been raised that it would be an High Court at
abuse of the process of the court +to allow Kuala Lumpur.

-

a new proceeding to be started ig respect of
them. In Green V. Weqﬁ@gﬁ}ll(5 Maugham J. No. T
quoted some observations by Wigram V.C., in e
Henderson v. Hqggpgﬁqps(6) 'T believe I state  Grounds of
The rule of thne Court correctly when I say Judgment.

that, where a given matter becomes the sub- "
ject of litigation in, and of adjudication by, ITows October,
a Court of competent jurisdiction, the Court 7 continued.

requires the parties to that litigation to
bring forward their whole case, and will not
(except under special circumstances) permit
the same parties to open the same subject of
litigation in respect of matter which might
have been brought forward as part of the sub-
ject in contest, only because they have, from
negligence, inalvertence, or even accident,
omitted part of their case. The plea of res
judicata applics, except in special cases,
not only to points upon which the Court was
actually required by the parties +to form an
opinion and pronounce a judgment, but to every
point which properly belonged to the subject
of litigation, and which the parties, eXer-
cising reasonable diligence, might have
brought forward at the time".

As to the application of the principle to the
present case, it is an admitted fact that in both
proceedings the Plaintiff was suing on the same
hiring contract of June 20, 195Z2. But, whereas
in the earlier action his claim was confined to
rents in arrear and interest thereon, in the
present action he claims the return of his machin-
ery and damages for wrongful detention, in addition
to rents in arrear and interest. The simple ex-
planation of course is that the hiring had not
been determined until some thirteen months after
the first judgment had been entered. On this ac-
count, however, it is argued by Counsel for the
Defendant that, because the previous action was for
a simple debt, whereas the present one is for the
return of chattels, there never was an aedem quaes-
tio, and consequently no res which could be said to
be judicata. He contends that the claim to the
machinery is a new issue now raised for the first
time,

(5) (1929) 2 Ch. 213, 221
(6) (1843) 3 Hare 100, 114.
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In the to which the Defendant could not formerly have
High Court at pleaded, so that the latter wes not then bound to
Kuala Iumpur. raise his defence under the Moneylenders Ordinance,

—_ even if he might have done so. Counsel says

No. T further that the issue involving the chattels had

©be never in fact been adjudicated upon by reason of
Grounds of the judgment having been entered by default; in
Judgment. other words, that a default judgment does not
create an estoppel per rem judicatan. With the
%gg? October, greatest respect to Counsel, I regret that I’am 10
_ continued. unable to agree with this argument because it

seems to me to be setting up a distinction with-
out any difference. The truth of the matter is
that a judgment for the Plaintiff in Civil Suit
No.272/54 was not a judgment for him for a sum
of 22,500/~ at large; it was a judgment for him
on a claim for that sum being rents in arrear
under a hiring agreement of machinery of which
the Plaintiff was the owner. WVhat I have just
said is a paraphrase of an excerpt from the 20
judgment of Lord Herschell L.C., In re South
American and Mexican Co., Ex parte Bank  of

England(7) In that case Vaughan Williams J.,
said, at page 45:-

"It has always been the law that a judgment
by consent or by default raises an estoppel
just in the same way as a judgment after the
Court has exercised a judicial discretion in
the matter. The basis of the estoppel 1is
that, when parties have once litigated a 30
matter, it is in the interest of the estate
that litigation should come to an end; and

if they agree upon a result, or upon a ver-
diect, or upon a Jjudgment, or upon a w rdict
and judgment, as the case may be, an estoppel
is raised as to all the matters in respect of
which an estoppel would have been raised by
judgment if the case had been fought out to
the bitter end".

Upon appeal from that judgment, Lord Herschell seid, 40
at page 50:

"The truth is, a judgment by consent is in-
tended to put a stop to litigation between
the parties just as much as is a judgment
which results from the deciglon of the Court
after the matter has been fought out to the
end. And I think it would be very mischiev-
ous if one were not to give a fair and reas-
onable interpretation to such judgment, and
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were to allow questions that were really in-
volved in the action to be fought over again
in a subsequent action'.

It seems to me clezar beyond dispute that a
judgment for rent claimed by the Plaintiff as owner
of chattels hired necessarily and directly imvolves,
where there was no dispute, a declaration as to
their ownership. The root of the Plaintiff's
title to the rent is his ownership. In an action
for rent, as in Civil Suit ¥o.272/54, I am of
opinion that, when the hiring agreement was spec-
ifically pleaded, any guestion as to its validity
was concluded once judgment had been entered for
the rent claimed thercunder. That judgment not
having been set aside still stands.

In support of his argument, Counsel for the
Defendant cites certain dlcta of the House of
Lords in Hew Brumswick Railway Co., vs. British

and French Trust Corporation Itd.(8)  That case
involved the construction of the gold clause ob-
ligation contained Zn certain mortgage bonds is-
sued by the Appellants. In a previous action by
the Respondents against the Appellants upon a
single bond, th=s A}xellants did not enter appear-
ance and judgmeni was obtained against them by de-
fault. In a subsequent action on 992 bonds of
the same series, it was held that such a judgment
did not operave an estoppel to prevent the Appell-
ants raising as a defence to the second action
questions as to the comnstruction of the bonds,
though these were couched in the same terms as the
bond upon which judgment was obtained by default.

Mr. Marjoribanks relied in particular on the
following passages in the Jjudgment of TLord Maugham
L.C. and of Lord Wright. At page 19, Lord Maugh-
am saids

"The doctrine of estoppel is one founded on
congiderations of justice and good sense. If
an issue has been distinctly raised and de-
cided in an action, in which both parties are
represented, it is unjust and unreasonable to
permit the same issue to be litigated afresh
between the seme parties or persons claiming
under them; but in my view the doctrine can-
not be made to extend to presumptions or
probabilities as to issues in a second action
which may be, and yet cannot be agserted

(7)
(8)

(1895; 1 Ch. 37, 45, 50.
(1939 S.Ce1.
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beyond all possible doubt to be, identical
with those raised in the previous action'.

Then at page 21 he continued:

ing

"I do not think it necessary to express an
opinion as to whether the alleged estoppel
would have succeeded 1f the Appellants had
appeared in and contested the first action.
But the judgment in that action limited in
form to a single bond was pronounced in de-
fault of appearance by the Defendants. In my
view not all estoppels are 'odious'; but the
adjective might well be applicable if a De-
fendant, particularly if he is sued for a
small sum in a country distant from his own,
is held to be estopped not merely in respect
of the actual judgment obtained against him,
but from defending himself against a claim for
a much larger sum on the ground that one of
the issues in the first action (issues which
he never saw, though they were doubtless filed)
had decided as a matter of inference his only
defence in the second action ... In my opinion
we are at least justified in holding that an
estoppel based on a default judgment must be
very carefully limited. The true principle
in such a case would seem to be that the De-
fendant is estopped from setting up in a
subsequent action a defence which was necess-
arily, and with complete precision, decided by
the previous judgment; in other words, by the
res judicata in the accurate sense'.

In Lord Wright's judgment there is the follow-
passage at pages %7-38:

"Wo authority has been produced in which a
party has been held to be estopped from rais-
ing in a litigation an issue which he might
have raised in a previous litigation in which
he allowed judgment to go by default and omit-
ted to raise the issue. The nearest analogy
is the case of Howlett v. Tarte(9) A Defend-
ant, sued for rent or a periodical payment
under a building agreement, failed <tTo plead
issuably. His plea was struck out and judg-
ment went against him for default of pleading
under the procedure then current. He was sued
for ancther instalment and by way of defence
pleaded that the building agreement had been

(9) 10 C.B. (W.5.) 813,
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superseded by an agreement for a yearly ten-
ancy which had been determined, so that the
rent claimed was not due. It was held that
he was not estopped. That decision has been
explained as depending on the old system of
pleading. But I think 1t depends on wider
principles. I think it implies that default
is not to be treated as an admission. Willes
J. said that the plea in the second action,
which was by way of confession and avoidance,
was consistent with the record. He said that
the objection was a new device, which he
thought should not be introduced. 'Nobody!'
he added, 'ever heard of a Defendant being
precluded from setting up a defence 1in the
second action because he did not avail himself
of the opportunity of setting it up in the
first action!. Tt is encugh for present pur-
poses to treat this observation as limited to
a case where jJjudgment has gone by default,
whether of appsarance or pleading. In that
sense I should accept these observations of
Willes J., one of the greatest Common  ILaw
Judges. There are grave reasons of conveni-
ence why a party should not be held to be
bound by erery matter of fact or law funda-
mental to tThe default judgment. It is, I
think toc artificial to treat the party in de-
fault as bound by every such matter as if by
admission. L1l necessary effect is given to
the default judgment by treating it as con-
clusive of what it directly decides. I should
regard any furiher effect in the way of es~-
toppel as an illegitimate extension of the
doctrine, which in the absence of express
authority I am not prepared to accept".

I do not think, however, that it would be
right to conclude that their Lordships have gone
so far as to lay down that a default judgment can
in no case create an estoppel per rem judicatan.
It is to be observed that Lord Maugham, in the
passage quoted from his judgment, made it quite
clear that there must be an eadem quaestio for es-
toppel to arise, and further, that “an estoppel
based on a default judgment must be very carefully
limited. The true principle in such a case would
seem to be that the Defendant is estopped from
setting up in a subsequent action a defence which
was necessarily, and with complete precision, de-
cided by the previous judgment'. ILord Wright, too,
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has said: "All necessary effect is given to the
default judgment by treating it as conclusive of

what it directly decides". In fact the decision
turned on the unanimous opinion of their Lordships
that in the earlier action there was a declaration
limited to the single bond, but there was no issue
then before the Court as to any or all the 992
bonds which were the subject-matter of the subse-
quent action, so that "the construction of each or
any of these bonds was not a traversable issue in

the previous action". In the words of Lord Wright,

"The estoppel could not arise in this case. This
ground is enough to distinguish the present case
from any other case in which an estoppel has been
found®.

No other authority has been cited in support
of the proposition that a judgment by default can-
not raise an estoppel per rem judicatam. My own
researches in this direction have been unproduc-
tive, and I am compelled to conclude that, within
the limits laid down by Lord Maugham and  Lord
Wright, a judgment by default is as good as any
other to raise an estoppel. For an Indian decis-~
ion that an ex parte decree operates as res judi-
cata in a suit %or rent, see Shib Chandra Talukdar
v. Lakhl Priva Guha.(loj It is therefore not

open now to the Defendant to say that a judgment
ex facie for rent was in truth a judgment for in-

TeresT. I accordingly hold that the  plea of

estoppel is good. Costs in the cause.
(Sgd.) H.T. ONG,
Judge,
Kuala Lumpur ' supreme Court,
19th October, 1961. PFederation of Malaya.

Mr., B.XK. Das with T.K. Sen for Plaintiff
Mr. N.A. Marjoribanks for Defendant.

e s, s —

(10) A.I.R. (1925) Cal. 427.
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No. 8. In the Court

NODICH OF APPDAL giaﬁgpgiipﬁﬁ

IN THE SUPREME COURT OF THE FEDERATION OF MALAYA

IN THE COURT OF APPRAL AT KUATA TUMPUR No. 8.
CIVIL APPRAT NO.  OF 1961 ngig§.°f
BEJWEEN:- IEONG CHEONG KWENG MINES 35e, Jerever,
LIMITED Appellants '
-~ and -
KOK HOONG Respondent

(In the Matter of Xuala Lumpur High Court Civil
Suit No. 178 of 1956

BETWEEN:~ KOK HOONG Plaintiff
- and -
LEONG CLHEONG KWENG MINES
LIMITED Defendant)

TAKE NOTICE +that Leong Cheong Kweng Mines
Limited the App-llants above named being dissatis-
fied with the decision of the Honourable Mr.Justice
Ong given at the High Court, Kuala Lumpur, on the
6th day of September, 1961 appeal to the Court of
Appeal against the whole of the said decision.

Dated this 3rd day of October, 1961.
Sgd. LOVELACE & HLSTINGS.
Solicitors for the Appellants.

Tos
The Senior Assistant Registrar,
Supreme Court, Kuala ILumpur.

And to:
The Respondent above-named and/or his Solicitors,
Messrs. T.K. Sen & Co.,
No.18, 0l1d Market Square, Kuale Lumpur.

The address for service of the Appellants is
care of Messrs. Lovelace & Hastings, No. 57 Klyne
Street, XKuala Lumpur.
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No. 9.
MEMORANDUM OF APPEAL

Leong Cheong Kweng Mines Limited the above-
named Appellants appeal to the Court of Appeal
against the whole of the decision of the Honour-
able Mr. Justice Ong given at Xuala Lumpur on the
6th day of September 1961 declaring that  the
Appellants are estopped by judgment dated the 3rd
day of November, 1954 in Kuala Luvmpur High Court
Civil Suit No.272 of 1954 between the Plaintiff
and the Defendant from contending in this action
that the Plaintiff is a moneylender or that the
transaction in question in the pleadings mentioned
was a moneylending transaction or is void or unen-
forceable under the Moneylender'!s Ordinance, 1951
or otherwise or that the documents in the Plead-
ings mentioned are other than what they purport to
be or that they or either of them are or is a bill
of sale or void or unenforceable under the Bills
of Sale Enactment or otherwise.

1. The decision appealed against is based on the
following findings of fact and decisions in law.

(A) That the issues and causes of action in

Civil Suit No.272 of 1954 were the same as in

Civil Suit No.1l78 of 1956.

(B) That despite the fact that the first
judgment was a default judgment the principle of
res Jjudicata applied.

2. The learned Judge should have held:

(A) (i) The issues and causes of action in
Civil Suit No.272 of 1954 and Civil Suit No.178
of 1856 not being the same the principle of res
judicata did not apply.

(ii) Default should not be treated as an
admission.

(iii) There never was an eadem quaestio and
consequently no res which could be said to be ju-~
dicata.

(B) The decision of the House of Lords in the
case of New Brunswick Railway Company v. British
and French Trust to be conclusive on the guestion
that there was no estoppel on the facts of +this
case based on the judgment in default.

3. The learned Judge should have found for the
Appellants on the point of law submitted to him.
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4. The Appellants pray that the order of the
learned Judge be reversed and the appeal be allowed.

Dated this 14th day of November, 1961.

Sgd. Lovelace & Hastings,
Solicitors for the Appellants.

To:
The Senior Assistant Registrar,
Supreme Court, Kuala ILumpur-

And tos
The Respondent above named and/or his
Solicitors, Messrs. T.K. Sen & Co.,
No.l8, 0l1ld Market Sguare, Kuala Lumpur.

The address for service of the Appellants is
care of Messrs. Lovelace & Hastings, No. 57 Klyne
Street, Kuala Lumpur.

e

No. 10.
JUDGE'S NOTES OF ARGUMENT (THOMSON, C.J.)
For Appellants: N.A. Marjoribanks.
For Respondent: R. Ramani & T.K. SEN.
Marjoribanks:

The two suits are different in substance.

(1) filed in 1952 (46) under Civil Procedure
Code. Was for rent. Based on agreement in writing
dated 20.6.52.

(2) is on a variation of the agreement of
20.6.52 which I shall submit then is an entirely
fresh agreement.

In (1) there was no claim for return of
chattels. Judgment was by default. The agree-
ment was never adjudicated upon,

We accept principles in:
Ord v. Ord. (1923) 2 K.B. 432, 439.

The first action did not raise any claim for
any sort of declaration. The only point in dis-
pute was whether Defendant should pay. the amount
claimed - 22,000.

Must distinguish between judgment on a speci-
ally endorsed writ and judgment on an ordinary
writ where Defendant does not appear.
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Spira v. Spira, (1939) 3 L.E.R. 924.
Dsane v. Hagan, (1961) 3 W.L.R. T776.

In any event can there be estoppel so as to
prevent a statutory defence?

Griffiths v. Davies, (1943) 2 A.E.R.209,
212.

I then come to:

New Brunswick Rly. Co., v. British & French
Trust Gorporation Ltd. (19%9) A.C. 1, 19,
21, 37, 45.

which is authority for the proposition that the
order should not have been made.

Where a defence must be specially pleaded and
not pleaded it cannot be said to have been adjudi-
cated upon.

Case for Appellants:

Ramani :

This was an action to which Civil Procedure
Code applied.

The Code deals with "res judicata at Sec.6,
particularly Explanation III. This provides that
there is res judicata as to any metter which might
have been made a ground of defence.

Summary Procedure is in S.459.
It is Ss. 4, 6 and 7 we want to get rid of.

The question of moneylender and B/S were
brought in gquestion in the original action.

The transaction is not voided by law. The
law simply deprives Plaintiff of his remedy.

A default judgment can give rise to res judi-
cata both in England and India.

Kalipada De v. Dwijapads Dos, 1930 A.I.R.
P.C. 22.

Shib Chandra Talukdar v. Iakhi Priva Guha,
1925, A.L.R. Cal. 427.

Kameswar Pershad v. Rajkumani Ruttun Koer,
19 I.4. 234, 238.

Gobind Iel v. Rao Baldeo Singh, 1914 A.I.R.

Lah. %90.
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Mt., Dulari v. Edward Thelwal, 1929 A.I.R. In the Court
All. 761, of Appeal at
Kuala Tumpur.

Govindoss Krishnadoss v. Rajah of Karvet-

nagar, 1929 L.L.R. Had. 404.

Sooyomonee Dayee v. Suddanund Mohapatter, No.10.

1873) Supp. l.L. 212, 218. Judge's Notes

Rajaram v. Jagannath, 1949 A.I.R. Bom.274. ?ghgiggg?ng:J-)

Dwijendra Narain Roy v. Joges Chandra De,
1924 L.I.R. Cal. 600. %Sg? December,
10 With regard to effect of repeal the question - continued.

is difficult. But hitherto the case has been
dealt with on the basis of the Civil Procedure
Code.

On Indian S.11 -

Ram Kirpal Shukul v. Mussumat Rup Kuari,
XTI I.A. 57, 41.

Hook v, Adm., Gen. of Bengal, 1921 A.I.R.

P.C. 11.
T.B. Ramchandra Rao v. R.N.S. Ramchandra
20 Rao, 1922 A,I.R. P.C.80.

Remaswaal :yyar v. Vythinatha Ayyar, 26
T.0.R. ‘ad. 760, 760.

Seth Chasiram Seth Dalchand Palliwal v.
MtT. Kundenbal, 1940 A.I.R. Nag. 16>, 167.

Law in Eng.'and as to default judgments see:
Halsbury XV 178 § 349,
Huffer v. Allen, L.R. 2 Ex, C. 15.
Cribb v. Freyberger, (1919) W.N. 22.

If you have the opportunity to defend and do
30 not defend then there is res judicata.

Dsane . Hagan, (1961) 3 W.L.R. 776.

In re South American & Mexican Co. Exparte
Bank of Fagland, (1895) 1 Ch. 37.

Humphries v. Humphries, (1910) 2 K.B. 531.
Cooke v. Rickman, (1911) 2 K.B. 1125.
ord v. Ord. (1923) 2 K.B. 432, 436, 443.

Hoystead v. Comm. of Taxation, (1926) 4.C.
155, 165, 166.
(Later disapproved by H.L. & P.C.).
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Soc. of Med., Officers of Health v. Hope
(1960) A.C, bh1.

Mohamed Falil v. Comm. of I.T. Coloubo,
(1961) 2 W.L.R. 794, 308,

I now come to the last case on the other side.

New Brunswick Rly. Co., v British & French
Trust Corpn. Ltd., (19%39) A.C. 1, 35, 37.

That case has been much weakened by the 1960
case.

Here the question of moneylending transaction 10
goes to the root of the whole transaction. We say
it was a hiring of machinery. They say it was a
moneylending transaction.

A recent case -~

Yaw Duedu v. Evi Yiboe, (1961) 1 W.L.R.
1040.

As to transaction prohibited by law.-
Halsbury XV 176 § 345,
Griffiths v. Davies, (1943%) 1 K.B. 618.
Case for Respondent. 20

Marjoribanks:

The 2 agreements were diffexant (see p.16 of
record).

C.A.V.

Intld. J.B.T.
12.12.61.

No. 11.
JUDGE'S NOTES OF ARGUMENT (HILL, J.A.)
Marjoribanks for Appellants.
Ramani for Respondent. 30
Marjoribanks:

Appeal only on estoppel. Two suits in fact
different - 1lst suit p.46 - rent.

2nd_claim on a variation i.e. a fresh agree-
ment. 8§ 2 and 3 same. § 4 new agreement set
out. Actually lst agreement terminated and new
agreement made in May 1955.
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lst suit ~ judgment by default. No leave obtained
to appear or defend. No judgment or order made
on the agreement. No admission by Defendant on
actual agreement itcelf.

Defendant adwitted owing money for rent.

2nd suit involves return of the chattels -~ Defend-
ant denies he had the right of return - therefore
special defence necessary.

(1923) 2 X,B.D. 432 - Ord v Ord (439 - 40) “pre-
cise question" repayment of rent in 1lst case -
agreement is now in dispute - not decided.

(1939) 3 4i.E.R. 924 - Spira v, Spira re "default!
- summary procedure - no admission to fail to get
leave to defend.

(1961) 3 W.L.R, 776 Dgane v. Hagan. Submits there-
Tore no judgment by default in lst sult.

"high and exclusive nature of admission".

(1943) 2 AE.R. 209 - Griffiths v. Davies. Statu-
tory provision cannot be overridden by a judgment.

(1939) A.C.1 ~ New Brunswick Railway Co. v. British
and French Trust Corpn. Ltd.

Where defence must be specially pleaded and is not
80 pleaded it cannot be saild to have been adjudi-
cated on.

Ramani:

Civil procedure code applied to both actions.
Code sets out what res judicata means -

Sec, 6 "might and ought® Cap. 7.
Sec.45a - re procedure.
Schedule 161.

lst suit claimed for period of the extension -~
letter p.15 - position p.20 at time of suit.

8 4, 6 and 7 of armended defence are the main de-
fences estopped -

Bills of Sale and Jloneylenders Transaction.

2 issues -~ was Plaintiff owner and entitled to
hire and had Defendant defaulted - look on the
Pleadings for "might and ought" same agreement
sued on. Plaintiff's right can only be avoided
if special defences made out. Default or consent
judgments are res judicata.
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28.

5th Edition Vol. 1 Chittaly p.199.

Dwijapads Dag & Others.

(Section 11 and 6 the same).

(1925) 4.I.R. Calcutta 427. Shib Chandra Talukdar
and Others v. ILakhi Priva Guha & Others.

L.R. (19) I.A. 234 (237) Kameswar Pershad v. Raj-
kumari Ruttun Koer & Others.

(1914) A.I.R. Iahore p.390. Gobind Ial v. Rao
Bgldeo Singh.

(1929) A.I.R. Allahabad 761. W+t.Dulari v. Edward
Thelwale.

(1929) A.I.R, Madras 404. Khrishnadas v. Rajah of
Karvetnagar.

All start from Section 11.

(1873) Sup. to 1A. p. 212 Soorjomonee Dayee V.
Suddanund Mahapatter.

(1949) A.I.R. Bombay 274. Rajaram Manirsm v.

Joganasth
(1924) A.I.R. Calcutta 600 Dwijendrs Narain Roy v.
Joges Chandrs De.

Re Section 6 -~ no assistance from Interpretation
and General Clauses Ordinance.

New Rules of Court to apply.

Not considered by Ong J. re distinction - but Sec-
tion 6 applied.

11 T.A. p.37 Ram Kirpal v. Mussuman.
(1921) A.I.R. P.C. 11 Hook v. Administrator-Genersl

{1922) A,I.R. P.C. 80 - res judicata of general
application. Ramachandra v. Ramachandra. I.L.R.
26 Madras 760 Ramaswami Ayyar v. Vythinatha Ayyvar.

(1940) A.I.R. Nagpur 167. Seth Ghasiram v. Mt.
Kundanhai..

English Law and Malayan re res judicata same.
15 3rd Edition 8§ %49 Halsbury 178.

(1919) W,N, Ex. 22. Gribb v. Prevberser Dzane v.
Hagan -~ 0. 14 14L&,

0.27 r.15 - this case under O. 14.

1895) 1 Ch. Div, 37 South imerican and Mexican Co.
eX parte Bank of kngland - essence of bthis case
was the agreement of nire.
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(1910) 2 K.B. 531 Humphries v. Humphries - referred
to in Court below.

Cooke v. Rickman (1911) 2 K.B. 1125

(1923) 2 K.B. 432 Ord v. Ord.

Memo debet his vexari.

(1926) A.C.155 - Hoystead v. Commissioner of Tax-
ation.

(1960) A.C. 551 Society of Medical Officers of
Health v, Hope.

(1961) 2 W.L.R. 794 - Caffoor & Others v. Income
Tax Commissioner, Colombo (80%) re New Brunswick
case 1939 £A.C.1. each Bond a separate contract -

p.36 N.B. case.

(1961) 1 W.L.R. 1040. Yaw Duedu v. Evi Yiboe.
15 Hals. 3rd Edition § 345 - p.176.

Marjoribanks:s

Letter p.l5 - shows there was a new agreement -~
two different contracts - 19 - C.P.C. 459 (ii)
conflicts with Section 6 ~ rests on New Brunswick

case -~ no case actually on all fours.
C.AV,

Sgd. R.D.R. Hill.
12.12.1961.

P,

No. 12.
JUDGE'S NOTES OF ARGUMENT (GOOD, J.i.)
Marjoribanks for Appellants.
Ramani (T.K.Sen with him) for Respondents.

Marjoribanksg:

The two suits are different in substance. The
first suit is at p.46. The cleim was merely for
rent. It proceeded on an extension of the agree-
nment of 20.6.52.

The present claim is on a variation of the agree-
ment of 20.6.52 which I shall submit amounts to a
fresh agreement. The amended plaint is on p.3.

§4 pleads a new agreement - an oral agreement made
in April or May 1955 - terminating +the written
agreement and substituting a fresh one.

In the Court
of Appeal at
Kuala Lumpur.

No.11.

Judge's Notes
of Argument.
(Hill, J.4.)

12th December,
1961
- continued.

No.1l2.

Judge's Notes
of Argument.
(Good, J.4A.)

12th December,
1961.



In the Court
of Appeal at
Kuala Immpur.

No.1l2.

Judge'!s Notes
of Argument
(Good, J.A.)
12th December,
1961

-~ continued.

30.

In the first claim there was no prayer for the re-
turn of the chattels.

The order on the first claim is at p.49.
Default judgment.

It cannot be said that the agreement on 20.6.52
was ever adjudicated upon. The Defendaunts were
merely ordered to pay a sum of money. The fail~
ure to appear and defend was not an admission by
Defendants in respect of the written agreement.
It is easy to see why Defendants did not defend.
In these Courts there are highly technical defen-
ces under the Moneylenders Ordinance. In the
first suit the Defendants did not seek +to avail
themselves of such a defence because it was for
payment of money which Defendants admitted +they
owed. It was otherwise in the second suit which
was for recovery of chattels, where Defendants
were entitled to avail themselves of a special
defence under the Moneylenders Ordinance.

Ord v. Ord (1923) 2 K.B. 432 at 439.

We have been using the phrase "judgment by de-
fault" loosely.

Here Defendants would have had to obtain leave to
appear and defend.

It is important to distinguish the two aspects of
Udefaultt judgments: (i) in proceedings commenced
by specially endorsed writs; (ii) in other cases.
(i) is not a default judgment, therefore not an
adnission,

Spira v. Spira (1939) 3 LA.E.R. 924.

On the summary procedure there is no admission.
But where the rules say you must file a defence,

if you do not do so and Plaintiff gets judgment,

your default may operate as an admission.

Dzane v. Hagan (1961) 3 W.L.R. 776 _at 779.

Default occurs where Defendant fails to do some-
thing which he is directed by the rules to do.

To take an example - Defendant applies for leave
to appear and defend, and leave is given on terms
that he deposits £22,000/- as security. He can-
not find the money. Can it be raid that any
admigsion is involved in this “default?®

Griffiths v. Davies (194%) 2 L.E.R. 209.

Party camnot plead estoppel to defeat a statutory
requirement.
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New Brunswick Railway Co. v. British & French In the Court

Trust Corporation Ltd. (1939) 4.Ced. of Appeal at

If a defence nust be specially pleaded it cannot Kuala Lumpur.
be said to have been adjudicated upon in a case

in which it has not been pleaded. No.12.
Ramani : Judge's Notes
The two essential matters have not been referred ?gogﬁgu?e?t)
to by Marjoribanks. y Jedia

(1) This was an action brought by summary pro- %ggg December,

cedure to which the Civil Procedure Code applied. = continued.

(2) On the question of res judicata the Civil
Procedure Code has set out what res judicata
means and covers - 3.6 creates a form of construc-
tive res jJjudicata.

Form 161.
PeP.46 - 47 - compare with p.p. 3 - 4.

It is quite clear the Plaintiff was in the earlier
proceedings suing in respect of a period covered
by the extension of the agreement and that is
exactly the same as in the second proceedings.

Vide letters at p.p.l5 ff.
Defence is nothing like confession and avoidance.

When the action was brought the claim  was for
rent for hire of machinery.

(C.J.: Is the “Moneylender® defence set up in
the amended defence? Remani: - Yes, 8§7).

The principal defences are 8 4, 6 and 7.
I want to get rid of them.
Issues in the first suit weres-

(1) Am I the owner entitled to hire the machinery
to you?

(2) Have you defaulted in payment?

The second sult was founded on the same issue.

The defences now being raised ought to have been
raised in the summary procedure action.

(C.J: s.6 Civil Procedure Code “No Court shall
try o...." Is not the date of trial the date at
which the applicability of the Civil Procedure
falls to be determined?)

Chittaly Edition Vol.l, p.199 "Res judicata®.
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A IR, (1930) P.C. 22 Kalipada De & Others v.
Dwi japada Dos & Others.

Comparable litigation.

A suit on a bond with interest - where suing for
interest only, or a suit for rent.

(1925) A.I.R. Calc. 427. Shib Chandra Talukdar &
Others v. lLakhi Friva Guha and Others.

"ought to have';"might have® defined :

L.R. 19 1 App. 234 & 237 - 238 Kameswar Pershad
v. Rajkumari Ruttun Koer & Others. 10

Gobind Ial v. Rao Baldeo Singh (1914) L. I.R.
Lahore %90.

Mt. Dulari v. Edward Thelwal (1929) A.I.R. A1l 761.
Ex parte decree is as binding as any other decree.

Khrishnadas v. Rajah of Karnetnagar (1929) A.I.R.
Mad. 404.

Soorjomonee Dayee v. Suddanund Mohapatter (1873)
1. App. Supt. 212, 218.

"Cause of action" to be construed with regard to
the substance rather than the form. 20

If the decree in the previous sult would have been
inconsistent with the defence which ought to have
been raised that defence would be deemed to have
been raised and finally decided.

Rajaram Maniram v. Jognaath (1949) 4.I.R. Bomb.

274, Dwinjendrs Narain Roy v. doges Chandra De
(1924) Talc. 600.

If o finding is essential to the judgment that
finding is res judicata.

2030 P.M. 30

The effect of the repeal. The Civil Procedure
Code was repealed with effect from let April 1958
by a separate Ordinance and the new Rules were
brought into force on that date. Therefore the
position must be discovered by reference +to the
new Rules themselves.

The course of trial suggests that the case proceed-
ed on the footing of the Civil Procedure Code as
exemplified by English Law.

Section 11 and its ancestors of 1882, 1873 and 40
1859:

Ram Kirpal v. Mussuman 11 I..4. 37 & 41.
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33.

Hook v. Administrator-Genersl (1921) A.I.R. (P.C.)
11l. Ramchandra v. Ramchandra (1922) A.I.R.(P.C.)
80. Ramaswaml Ayyar v. Vythinatha Ayyar I.L.R.
26 Mad. 760 & 769.

The law set out in 3.6, Civil Procedure Code is
not exhaustive of the application of the res ju-
dlcata principle.

Seth Ghasiram v. Mt. Kundanbai (1940) 4A.I.R.
{(Nagpur) 163 and 167.

The law in England as to default judgments and
res judicata is no different from the law in this
country.

Halsbury III, Vol. XV p.l178.

Huffer v. Allen L.R. 2 Ex.15 at 18, Kelly C.B.
Gribb v. Freyberger (1919) W.N. 22,

Answers Marjoribanks submission that there is a
distinction between ex parte judgments under the
summary procedure and judgments by default of ap-
pearance or defence.

"Constructive admissions"

Whoever wants to attack the basis of the claim is
required to appear and defend. If he lets judg-
ment go against him by default he cannot after-
wards attack the basis of the claim. This is a
legal consequence of having the opportunity to
defend and failing to do so0.

Dzane v. Hagan (1961) 3 W.L.R. 776.
There is a vital difference between 0.14 and Q.144A.

Their Lordships pointed out a distinction between

An order under 0,144 is not a judgment by default
for the purposes of 0.27 r.l5.

'In re 3. American and Mexican Co. ex parte Bank of

England (1895) 1 Ch. D. 37.

N.B. First sentence of 2nd paragraph on p.47 covers
the facts of this present case. Lord Herschell

at pp.49 - 50.

Humphries v. Humphries (1910) 2 ¥,.B. 531.
Followed in the next year by

Cooke v. Rickman (1911) 2 K.B., 1125,

Ord v. Ord (1923) 2 K.B. 432 & 439.

P.443.,
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Hoystead v. Commissioner of Taxation (1926) A.C.155.

This case has been disapproved by the House of
Lords in Society of Medical Officers of Health v.
Hope (1960 A.C. 551 at p.o66 where Lord Radcliffe
deals with Hoystead; and by the Privy Council in
Caffoor v. C.I.T. Colombo (1961) 2 W.L.R. 794 @
802 - 3 in 1960 so far as it is an authority for
estoppel in respect of successive years rates.

But the exegesis of the law of res judicata in
Hoystead has not been disapproved.

Carter v. James 13 M. & W. 137 N.B., p.165 and
Howlett v. Tarte 10 C.B. (N.S.) 813 considered at
pp. 168 and 170.

New Brunswick Railway Co. v. British and TFrench
Trusts Corporation Ltd. 1939 A.C.1.

The present case is distinguishable from the New
Brunswick case. because thege were not two separate
agreements - it is one continuing agreement.

N.B. Lord Wright at p.36. The whole passage 37 -
38 is obiter.

Lord Romer at pp. 42 - 43.

(C.d: Any Case of a special defence like Money-
Lenders?)

Yaw Duedu v. Evi Yiboe (1961) 1 W.L.R. 1040.

Halsbury XV 176 S8345. Mar joribanks said no es-
toppel per rem judicatam in respect of an act
prohibited by Statute.

Note (p).
Griffiths v. Davies (1943) 2 A.E.R. 209.
Marjoribanks in reply.

P.15 of the record - very clear that there was a
new agreement dated 20th April 1955. This is the
agreement that has now been terminated. "Ex parte
judgments" in India (s.11 (iv) Indian Civil Pro-
cedure Code ff) mean that Defendant has not ap-
peared,

5.459 (ii) Civil Procedure Code impossible to re-
goneile with 8.6 Civil Procedure Code explanation

I rely on the New Brunswick case.

C.A.V.
Sgd. D.B.W. Good,
12th December, 1961.
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Neo. 13.
JUDGHMENT OF THONSON, C.J.

The Plaintiff in this case is a landowner
residing in Kuala ILumpur and the Defendants are a
limited 1liability company carrying on the business
of mining.

On 20th June, 1952, the parties executed an
agreenent in writing. That agreement purported
to be for the hiring by the Plaintiff to the De-
Tfendants of certain specified items of mining
machinery. The hiring was to be for a period of
twelve months. Rent was payable at the rate of
A£2,500 a month payable monthly in arrear and there
was provision for the payment of interest on rent
not paid on the due date. There was provision
for the owner to retake possession of the machin-
ery in the event of non-payment of rent or breach
of other provisions of the agreement.

On 30th June, 1954, the Plaintiff commenced
proceedings against the Defendant in Civil Suit
No.272 of 1954. The Plaint related +that the
Plaintiff was a landowner and that by the agree-
ment of 20th June, 1952, he had let certain mach~
inery on hire to the Defendants for a term of
twelve months at a rent of £2,500 a month. That
agreement had been continued after the expiration
of twelve months and there was now owing under it
a sum of about £23,400 for arrears of rent and
interest thereon which sum was claimed.

These proceedings were commenced by a Plaint
marked "“"SUMMARY PROCEDURE" issued under Section
459 of the Civil Procedure Code which was then in
force. The Defendants made no attempt to obtain
leave to defend ard on 3rd November, 1954, judg-
ment was entered in favour of the Plaintiff in
terms of the prayer in the Plaint for £23%,400 and
interest from the date of judgment and costs.

On 15th May, 1956, the Plaintiff commenced
another suit (No.1l78 of 1956) against the Defend-
ants. The Plaint was issued under +the Civil
Procedure Code which was still in force (it re-
mained in force until 31st March, 1958) but was
not marked "“SUMMARY PROCEDURE". In it the Plain-
tiff referred to the written agreement of 20th
June, 1952, He went on to aver that on the expir-
ation of the period of twelve months for which that
agreement endured the Defendants continued hiring
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the machinery on the terms and conditions set out
in the agreement. In May, 1955, by arrangement
with the Defendants the Plaintiff took back two
items of the machinery and the parties came to a
fresh agreement, apparently oral, by which the
hiring of the remaining machinery was to continue
on the terms and conditions of the agreement of
20th June, 1952, subject to certain variations,
the only one of these which is of importance being

that the rent should be $2,000 instead of £2,500 a

month. The rent was not paid and on 25th Novem-
ber, 1955, the Plaintiff determined the hiring as
from 19th December and demanded the return of the
machinery and the amount of rent owing. The De~
fendants failed to comply and accordingly  the
Plaintiff sued for arrears of rent and an order
for possession of the machinery.

The Defendants filed a devence which alleged
inter alia that the Plaintiff was at all material
times a moneylender. In brier, it was said that
the agreement of 20th June, 1952, the execution of
which was admitted, did not by itself represent
the true arrangement made al that time between the
parties. It was to be read with another agree-
ment of the same date whereby the Dofendants pur-
ported 1to sell the machinery in question to the
Plaintiff. The two agreements were to be read
together and formed part of a transaction whose
object was to make the machinery security for a
loan and the agreement of 20th June was in effect
a Bill of Sale which, not being in the statutory
form and not being registered under the Bills of
Sale Enactment, was void. The alleged charges
for hire were in truth charges for interest on
money lent and the agreement being nothing more
than part of a security connected with a money-
lending transaction was void by reason of the

provigsions of the Moneylenders Ordinance, 1951, and

was also void as an unregistered Bill of Sale.

In his reply the Plaintiff said that the De-
fendants were estopped by the judgment of 3rd No-
vember, 1954, in Civil Suit N..272 of 1954, from
contending either that the Pluintiff was a Money-
lender or that the transaction in question was a
moneylending transaction or that the agreement of
20th June, 1952, was other than what it purported
to be or that it was void.

By an order dated 28th July, 1961, it was
ordered by consent that the question of estoppel
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should be heard and disposed of as a preliminary In the Court
point of law prior to trial in accordance with of Appeal at
Rule 2 of Order 25. Kuala Lumpur.
In due course the matter came for decision
before Ong, J., who held that there was an es~ No.13.
toppel. That decision was embodied in the
following Order dated 6th September, 1961:~- gﬁgﬁgggt ng
, L] L4
"This Court doth declare that the Defend- 5th March
b4

ant is estopped by judgment dated the 3rd day 1962

of November, 1954 in Kuala Lumpur High Court = continued
Civil Suit No.272 of 1954 between the Plain- c .
tiff and the Defendant from comtending in
this action that the Plaintiff is a money-
lender or that the transaction in question in
the pleadings mentioned was a moneylending
transaction or is void or unenforceable under
the Moneylender's Ordinance, 1951 or other-
wise or that the documents in the pleadings
mentioned are other than what they purport to
be or that they or either of them are or is a
bill of sale or void or unenforceable under
the Bills of Sale Enactment or otherwise".

Against that decision the Defendants have now
appealed.

Before proceeding further I think I should
say that whatever Ong, J., decided, the terms of
the Order that has been quoted are clearly wrong.
The Moneylenders Ordinance and the Bills of Sale
Enactment are statutes intended to effect certain
matters of public policy and as was said by Atkin,
L.J. (as he t%e§ was) in the case of In re a Bank-
ruptey Noticell):-

"It seems to me well established that it
is impossible in law for a person to allege
any kind of principle which precludes him
from alleging the invalidity of that which
the statute has, on grounds of general public
policy, enacted shall be invalid".

And as was said by Lor?,greene, M.R., in the case
of Griffiths v. Davies 2) wghe proposition that,
where there is a statutory prohibition or direc-
tion, it cannot be overriden or defeated by a
previous judgment between the parties™ ig %a
principle which is manifestly right, quote apart

élg §1924) 2 Ch. 76, 97.
2) (1943) 2 A.E.R. 209, 212.
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from authority". In the present case there may
or may not be an estoppel against pleading facts
which will afford a basis for invoking the stat-
utes in question, but that is a different question:
there can be no bar to pleading the statutes them-
selves.

Ong, J., said that the question for determin-
ation by him was:-

“Whether the principle of estoppel per rem
Judicatam applies so that the Defendant,
against whom a default judgment had previous-
ly been entered for a sum alleged to be ar-
rears of rent of machinery hired to him by
the Plaintiff as owner, is debarred in a sub-
sequent action on the same hiring agreement
from disputing the validity of the agreement
and the Plaintiff's claim for return of the
machinery and further arru:ars of rent accrued
since the previous judgmeuth.

With the greatest respect I think that state-
ment of the question for determination is not
quite correct.

In the first place, according to the plead-
ings, there were three agreements between the
parties. First, there was the alleged hiring
agreement of 20th June, 1952, which was for a
period of twelve months. Then, some time in
1953, there was a second agreement, apparently
oral, by which the alleged hiring was continued,
apparently indefinitely, on the same terms as
those set out in the written agreement of 20th
June, 1952. Finally, in May 1955, there was a
third agreement which, again, was apparently oral.
This purported to be for the hiring of some, but
not all, of the chattels mentioned in the 1952
agreement on conditions that were substantially
the same as and were stated by reference +to the
1952 agreement.

The first action between the parties, that
was Civil Suit No.272 of 1954, was on the gecond
of these agreements. The present action 1is on
the third agreement and that is not the same
agreement as the second one.

In the second place the question postulated
is framed in much too wide terms.

It would have been an available defence in
the first action to plead that it was the Defend-
ants who were in truth the owners of the chattels,
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that the 1952 agreement was to be read with another
agreement between the parties wiiereby the Defend-
ants purported to sell the chattels to the Plain-
tiff and that the whole transaction was in reality
a moneylending transsction in which the chattels
in question were the security and that the Plain-
tiff was a moneylender. On these facts (if they
had been made out) it could have been argued that
by reason of the Moneylenders Ordinance and the
Bills of Sale Bnactment, the Plaintiff could not
recover not only on the first agreement on which
he did not sue but also on the second agreement
which was the one on which he sued.

Similarly, if the Defendants are allowed to
plead the same facts in the present case then if
these facts are made out and in the absence of
anything relevant having occurred between the
first and third agreements it will be open to
the Defendants to contend that the Plaintiff is
unable to recover on the third agreement, that is
to say, the oral agreement made in 1955.

Thus the real gquestion to be decided was not
the question posed in wide terms by +the trial
Judge but the much narrower guestion of whether
the Defendants, not having set up the defences
based on the Moneylenders Ordinance and the Bills
of Sale Enactment in the first action, are es-
topped in the second action from averring the
facts on which they wish to found these defences.
This distinction is not merely dialectical and
superficial, on the authorities it is one which
goes to the root of the matter.

At this point I would emphasise +that the
question is in its essence one of estoppel and not
one of res judicata. Generally speaking, res
judicata is a matter of procedure while estoppel
is a matter of evidence. The dichotomy, of course,
is not complete in the logical sense. Res judi-~
cata, a thing which has been adjudged, may in
certain circumstances give rise 1o an estoppel.
Nevertheless, it is of the utmost importance to
observe the distinction between the rule of res
judicata in the strict sense and estoppel "“by
matter of record", to use the much quoted phrase
of Coke.

Res judicata in the strict sense arises where
a matter has been litigated between parties and
litigated to a final decision. That decision can-
not be questioned and the matters decided cannot
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be re-opened. Where it relates to a debt the
debt ceases to exist and becomes merged in the
judgment. It is a principle based on the old
jurisprudential maxim that no one should be
troubled twice for the same cause. It is this
rule which is embodied in section 11 of the
Indian Code of Civil Procedure and was embodied
in Section 6 of our own Civil Procedure Code,
until it was repealed in 1858, though, as was
poin?e? out in the case of Munni Bibi v. Tirloki
Nath!? , that statement of the rule has been held
by the Privy Council on many occasions not to be
exhaustive.

Estoppel, on the other hand, is fundamentally
a matter of evidence. It is something which in
certain circumstances makes certain evidence in-
admissible. In this country i*ts statutory basis
is to be found in section 115 ot the Eviderce. Or-
dinance. That section is the same as DBSection
115 of the Indian Evidence Act and in Sarat
Chunder Dey v. Gopal Chunder Iena(4) the Privy
Council expressed the view that the terms of the
Indian Act did not enact as law in India any-
thing different from the law in England, a view
which was reiterated forty-five ycars later by
Their Lordships in the case of Mercantile Bank
of India, Itd. v. Central Bank of India ILtd.(>),

Here it is of importance to obmerve that
estoppel arises from admission. As is said in
the following passage from the commentary on the
Duchess of Kingston's case in Smith's ILeading
Caseg:=\0),

"Interest reipublicae ut sit finis litium
-~ but, if matters which have been  once
solemnly decided were tu be again drawn into
controversy, if facts once solemnly affirmed
were to be again denied whenever the affirm-
ant saw his opportunity, the end would never
be of litigation and confusion. It is wise,
therefore, to provide certain means by which
a man may be concluded, not from saying the
truth, but from saying that that which, by
the intervention of himself or his, has once
become accredited for truth, is Falsel,

(3) I.A. 158, 165.

4) 19 I.A. 203, 215.

5) (1938) A.C. 287, 304.

6) 2 Smith's L.C. (13 Ed.) 644, 657.
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The author then goes on to say, in a passage
guoted by Lush, J., in the case of Jrd v. Ord(7>:-

"A estoppel, therefore, is an admission,
or something which the law treats as equival-
ent to an admission, of an extremely high and
conclusive nature -- 80 high and so conclus-~
ive, that the party whom it affects is not
permitted to aver against it or offer evidence
to controvert it".

Now, what we are concerned with in the pres-
ent case is the particular sort of estoppel +that
arises from previous litigation between the same
parties, "estoppel by record", the circumstances
in which previous litigation gives rise- to ad-
missions evidence to controvert which is 1inad-
missible.

Any enguiry into this subject must inevitably
comuence from the following well-known passage
from the judgment of De Grey, C.J., almost two
hundred years ago in the Duchess of Kingston's
case (Supra)i-

"From the variety of cases relative to
judgments being given in evidence in civil
suits, these two deductions seem to follow as
generally true: first, that the judgment of
a court of concurrent jurisdiction, directly
upon the point, is as a plea, a bar, or as
evidence, conclusive, between the same parties,
upon the same matter, directly in question in
another court; secondly, that the judgment of
a court of exclusive jurisdiction, directly
upon the point, is, in like manner, conclusive
upon the same matter, between the same parties,
coming incidentally in question in another
court, for a different purpose. But neither
the judgment of a concurrent or exclusive
jurisdiction is evidence of any matter which
came collaterally in question, though within
their jurisdiction, nor of any matter inciden-
tally cognizable, nor of any matter  to be
inferred by argument from the judgment".

Much the same thing was saild by Henn Collins,
J., in the case of Robinson v. Robinson (8). The
phrase "res judicata'", he salds-

(7) (1923) 2 K.B. 432.
(8) (1943) P. 43, 44.
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"is used to include two separate states of
things. One is where a judgment has been
pronounced between parties and findings of
fact are involved as a basis for that judg-
ment. All the parties affected by  the
judgment are then precluded from disputing
those facts, as facts, in any subsequent ILiti-
gation between them. The other aspect of
the term arises where a party seeks to set up
facts which, if they had been set up in the
first suit, would or might have affected the
decision".

The same distinction was observed by ITush, J., in
the case of Ord v. Ord (Supra) :-

"The words 'res judicata' explain them-
selves. If the res -- the thing actually
and directly in dispute -- has been already
ad judicated upon, of coursa by a competent
Court, it caunot be litigaved again. There
is a wider principle .(....... often treated
as covered by the plea of res judicata, that
prevents g litigant from relying on a claim
or defence which he had an opportunity of
putting before the Court in the earlier pro-
ceed&ngs and which he chose not to put for-
ward" .

Each of these statements contains two dif-
ferent parts and there can be no question of the
present case coming within the first part of any
of them. No Court has ever decided that the
Plaintiff is or is not a moneylender  and S0
forth. The question is whether the present case
comes within the second part of the statements.
It is whether the Plaintiff being a moneylender
and so forth were matters more in point in the
first action than being “incidentally cognisable',
or were “facts which, if they had been set up in
the first suit, would or might have affected the
decision" or are "defences which the Defendant had
an opportunity of putting before the Court and
which he chose not to put forward®. Were the
issve an entirely philosophical one and were it
entirely at large the answer to these questions
might at first sight be favourable to the Defend-
ant. The issue, however, is to be considered
within the framework of our forensic schemes of
things and subject to the limits within which the
law expects litigants to act as philosophic men
and the extent to which they can reasonably be
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subjected to the vrinciple that silence involves
assent. In other words, the answer is to be found
in guthority, not in reflectiomn.

Proceeding to consider the authorities, the
first case that must be mentioned is the well-
Jmown case of Howlett v. Tarte(9) which, somewhat
curiously, doeg not seem to have been cited before
Ong, J.

The Plaintiff in that case had previously
sued the Defendant for rent due under a building
agreement and the Defendant had unsuccessfully at-
tempted to plead payment into Court of a smaller
sum and non-performarice by the Plaintiff of a con-
dition in the agreement. In later proceedings
for rent for a subsequent period the Defendant
pleaded that the original agreement had been re-
placed by a tenancy from year to year which had
been terminated by notice. The Plaintiff argued
that the Defendant was estopped from setting up
this defence by his omission to plead it in the
first action. That argunent was rejected. Will-
iams, J., said (p.826):-

"T think it is quite plain that there is
no authority expressly in point to sustain
the doctrine ..eceeeeseesess That, if there
had been a previous action between the same
parties founded upon the same contract, and
the Defendant had suffered judgment by de-
fault in that action, he is precluded <from
setting up in a subsequent action any defence
which he could have pleaded in bar to the
former, notwithstanding the defence is in
confession and avoidance of the agreement
which is the foundation for the action. I
think it is quite clear upon the authorities
to which our attention has been called, and
upon principle, that, if the Defendant attemp-
ted to put upon the record a plea which was
inconsistent with any traversable allegation
in the former declaration, there would be an
estoppel. But the defence set yp here is
quite consistent with every allegation in the
former action. The plea admits the agree-
ment, but shews by matter ex post facto that
it is not binding upon the Defendant".

Willes, J., agreed and went on to say:-
"The glleged estoppel here comes within

A g A e o Ad $3 ALY

(9) 10 ¢.B. (N.S.) 813.
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the exception stated ia the note to The
Duchess_of Kingston's case, viz: 'where the
Thing averred 1s consistent with the record!.
The defence is good, if true. It is quite
consistent With the allegations on the
record in the former action tiat this new
matter is true. The Defendant omitted <o
set it up on the former occagsion: and the
guestion is, whether, by allowing judgment to
go by default, he is estonped as +to That
matter in every subsequent action at the
sulit of the Plaintiff. It is an entirely
novel proposition®.

& 9 5 O 9 6 6 0 T S8 R G S VS CO PO SO E S NSO DL O g 0SSN0 0SSN

%It is quite right that a Defendant should
be estopped from srtting up in the same ac-
tion a defence which he might have pleaded
but has chosen to let the proper time go by.
But nobody ever heard of a Defendant being
precluded from setting up a defence in a
second action because he did not avail him-
self of the opportunity of setting it up in
the first action".

Byles, J., agreed there was no estoppel but based
himself on somewhat different grounds:-

"It was hard enough, in actions at common
law, where the Defendant could only plead one
plea: but, to extend tle rule +to the case of
an allegation not upon the record would in-
crease the hardship tenfold. Suppose an ac-
tion of covenant: the Defendant had two de-
fences, -- performnance and release: he could
not plead both: he elected to plead per-
formance. Suppose that plea found against
him. He could not in a subsequent action
plead non est factum. But, what authority
is there for saying that he could not plead
the release".

In the case of Hquhrlos V. gumnhLles(lo) it
was held that the Defendant who had not raised a
defence of non-~compliance with the Statute of
Frauds in a previous action for arrears of rent
was estopped from raising it in another action in
respect of subsequent arrears of rent under the
same lease. Farwell, L.J., quoied (p.534) the
following portion of the judgment of Williams, J.,

LR e A - . — e

(10) (1910) 2 K.B. 531.
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in Howlett v. Tarte (which has slready been guoted
here) :-

"If the Defendant® (to a second action)
Yattempted to put on record a plea which was
incongistent with any traversible allegation
in the former declaration" (i.e., in the first
action) “there would be an estoppel®.

He then went ?n to point out on the authority of
Leaf v. Tuton(1l) that s plea of the Statute of
Frauds was demurrable under the old law, the gen-
ergl issue being "itself a denial that the requis-
ites of the Statute of Frauds had been complied
with" and that the "abolition of demurrers i1is a
mere matter of pleading which does not affect the
principle". He continued (p.535):-

"The rule laid down in Howlett v. Tarte is
confined to allegations which the Defendant
could have traversed, and does not extend to
pleas which confessed and avoided, or to mat-
ters which were not raisable by traverse but
by special plea, necessitating proof on the
part of the Defendant, such as fraud, gaming,
release, or infancy, allegations which do
not amount to denial, but to confession and
avoidance of the contract".

Here the reference to the "rule laid down in How-~
lett v. Tarte" is a reference to the statement
Trom the judgment of Williams, J., already quoted,
that is the statement that there is an estoppel
against setting vwp in a second action a plea in-
conglistent with a traversable allegation in a
former action, and the reference to fraud and gam-
ing and so forth makes it clear that His Lordship
did not regard failure to set up a plea which was
not a traverse as creating any estoppel. Later,
the point was put in different words (p.536) i~

"estoppel 1s merely a rule of evidence,
and if the Plaintiff can object to the recep-
tion of evidence on a particular fact because
it is an issue which was properly raised by
him and was or could have been traversed by
the Defendart in a former action, and has
been determined in the Plaintiff's favour in
such action, there is no reason for disallow~
ing the objection: but if there was no such
definite issue, then the objection will fail".

(11) 10 M. & W. 393,
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In other words, the converse of the rule is a cor-
rect statement of the law though not directly to
be deduced from it in terms of formal logic.

Similar views were expressed t?e following
year in the case of Coocke v. Rickman 12) where it

was held that a Defendant was estopped from set-

ting up a defence of no consideration which she

could have set up but did not set up in a previ-

ous action. Bray, J., quoted the passage from

the judgment of PFarwell, L.J., in Humphries wv. 10
Humphries which has already been guoted regarding

WFhe rule laid down in Howlett v. Tarte" and went

on to say (p.1129):~ '

"the effect of the decision in Humphries
v, Humphries is that it is only in the spec~
ial circumstances mentioned in the Jjudgment
that the exception to the rule of estoppel
prevails.
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Humphries v. Humphries shews that to avoid

The estoppel the matter must be such as re- 20
quires a special plea or a plea necessitating
proof by the Defendant".

In the case of Hoystead v. Commissioner of
Taxation(13) the subject matter was a Tax assess—
ment in Australia and the question was whether
the Australian Commissioner of Taxation was es-
topped by a decision of his own regarding a pre-
vious assessment. In the course of his speech
Lord Shaw expressed the view that +the ratio 30
decidendi of Howlett v. Tarte was to be found in
the strictness of the rules of pleading in force
prior to 1873. Later, however, he quoted the
passage from the judgment of Williams, J., where
it is said "if the Defendant attempted to put upon
the record a plea which was incounsistent with any
traversable a811egaltion cevevicecccsstrssscocsnsnsss
there would be an estoppel" which passage he said
had "been accepted expressly over and over again,
a8 for instance ...sveveiotrscenecocesssacnssonsansns 40
in Humphries v. Humphries". He went on (p.171):-

"It must, however, be pointed out that
Carter v. James and Howlett v. Tarte turned
upon default In pleading in the prior pro-
ceedings, relied upon as an estoppel; but in

) G e
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a case like the prescnt, where there are no In the Court
pleadings at all, the main question is whethexr of Appeal at
a prior opportunity of raising the point now Kuala Iumpur.
foreclosed by estoopel had in substance arisen ———e

and been passed by. In short, the present No.13
point was one which, if taken, went +to the teet
root of the matter on the prior occasion, so Judgment of
that its omission was no mere default in Thomson, C.J.
pleading but a real attempt to divide one 5th March

b

argument into two and to multiply litigation" 1962
Thet case has been discussed in the recent - continued.
case of Sociecty of Medical Officers of Health v.

Hope (14) where Lord Radcliffe said that Iord
ohaw's opinion was:-

"devoted to considering with weight and
learning, and ultimately to rejecting, the
ProposSition ceeviesscosen cressscesssess that
there could be no estoppel because the legal
point which had been the subject of the High
Court's decision had been conceded by admis-
sion and did not therefore embody the Court's
own direct judgment®.

He went on to say (p.566):-

"The case stands asg an authoritative con-
tribution to the rule that in matters of es-
toppel what might have been said may Dbe as
important as what was actually said, and that,
as between the parties themselves, law nmay
indeed be formed sub silentio".

Hoystead'!s case is, of course, binding in
this Court. There were, however, as has been
seen, no pleadings in the original proceedings
with which it was concerned, and the point in-
volved was essentially one of law and not of fact.
For myself I cannot find anything in it of bind-
ing authority in relation to a case where there
are pleadings and there has been no omission to
traverse any traversable averment. Indeed in
his statement of what their Lordships regarded as
settled Lord Shaw concluded (at p.166) :-

Uthe same principle -~ namely, that of
setting to rest rights of litigants, applies
to the case where a point, fundamental to the
decision, taken or assumed by the Plaintiff
and traversable by the Defendant, has not been

(14) (1960) 4A.C. 551.
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traversed. In that case also a Defensant is
bound by the judgment, although it may be
true enough that subsequent light or ingenuity
might suggest some traverse which had mnot
been taken. The same principle of setting
parties! rights to rest applies and estoppel
occurs®.

The last of the English cases which I would
mention is the case of New Brumswick Railway Com-
pany v. British & French Trust Corporation Ltd,(15)
There Lord Maugham, IL.C., referred to a passage in
the judgment of Willes, J., in Howlett v, Tarte

Supra) which has already been quoted. He said

e ought that there was much to be urged in
favour of it "“though it may have been a little too
widely expressed". He went on to say (at p.21):-

"In my opinion we are at least justified
in helding that an estoppel based on a de-
fault judgment must be very carefully limited.
The true principle in such a case would seen
to be that the Defendant is estopped from set-
ting up in a subsequent action g defence which

was necegsarily, and with complete precision,
decided by the previous judgment; In other

words, by the res judicata in the accurate
sense" .
Lord Wright also dealt with the case of Howlett v,
Tarte (Supra). What he said was this (at p.37):~

Ythat decision has been explained as de-
pending on the old system of pleading. But
I think it depends on wider principles.
I think it implies that default is not to be
treated ag an admission.® Willes, J., said
that the plea in the second action, which was
by way of confession and avoidance, was con-
sistent with the record. He said that the
objection was a new device, which he thought
should not be introduced. 'Nobody', he added
tever heard of a Defendant being precluded
from setting up a defence in a second action
because he did not avail himself of the op-
portunity of setting it up in the first ac-
tion'. It is enough for present purposes to
treat this observation as limited to a case
where judgment has gone by default, whether
of appearance or pleading. In that gense I

(15) (1939) A.C.1.
® The Italics are mine.
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should accept these observations of Willes,
J., one of the zreatest Common Law Judges.
There are grave reasons of convenience why a
party should not be held to be bound by every
natter of fact or law fundamental to the de-
fault judgment. It is, I think, too artifi-
cial to treat the party in default as bound
by every swh matter as if by admission. All
necessary effect is given to the default
judgment by treating it as conclusive of what
it directly decides. I should regard any
further effect in the way of estoppel as an
illegitimate extension of the doctrine, which
in the absence of express authority I am not
prepared to accepth.

Finally there is the local case of Sithambar-
am Chettiar v. Chong Fatt(16).  In that case the

Plaintiff applied by way of Originating Summons for
the sale of certain charged property and in these

proceedings the Defendant was served but did mnot
appear. The land was sold in consequence. In a
subsequent suit by the Plaintiff for the balance

due under the charge the Defendant pleaded that he

did not execute the charge or alternatively that at

the date of its execution he was an infant. It was
objected for the Plaintiff that the Defendant was
estopped from raising these defences by reason of
the judgment in the Originating Summons. Murray-
Aynsley, J., held there was an estoppel which pre-
vented the Defendant pleading that he did not exe-
cute the charge but that there was no estoppel in
the case of the defence of infancy. What he said
was this (at p.142) s~

"The leading case on the subject is Howlett
v. Tarte. In the case of Hoystead v. Taxa-
tion Commigsioner, the origin of the rule was
explained buv it actually had no application
to that case and it still holds good. In ap-
plying the rule to the present case one would
arrive at the following result (actually
there were no plesdings dbut it is necessary
to consider what the Plaintiff would have to
allege if he had had a pleading). The De-
fendant is estopped from alleging facts in
supporting a plea of non est factum but not
from alleging infancy which would have been a
matter of confegsion and avoidance".

(16) (1938) F.M.S.T.R. 140.
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There would thus seem to be ample authority
for the proposition that when a Plaintiff in an
action makes averments relevant to hie action
which are not denied the Defendant is estopped in
any subsequent proceedings from denying these
averments or averring facts inconsistent with
them. No such estoppel, however, arises from an
omission in the previous proceedings to plead
facts which are not inconsistent with those plead-
ed by the Plaintiff and which go to support a de-
fence by way of confession and avoidance or a
special plea in law.

As it is put in Smith's Leading Cases (13th
Bdition) Volume II p. 679:~

"The omission by a Defendant to set up a
defence in an earlier action does not estop
him from setting it up in a later action
brought by the same Plaintiff, provided that
such defence is not inconsistent with any
traversable averment made by the Flaintiff in
the earlier action.

ooooooooooo 2L B9 G @ P S T S8 N AN S S st sSese e

If, however, the Defendant to a second action
attempts to set up a defence which is incon-
gistent with any traversable allegation in
the earlier action there is an estoppel®.

Having arrived at that result I do not think
any of the other points raised in argument call
for discussion. Out of regard, however, for the
carefully reaconed judgment of the learned trial
Judge I should mention a dictum of Vaughan
Williams, J., in the case of The South American
and Mexican Company(17) and certain general obser-
vations made by Lord Herschell in the Court of
Appeal in the same case. The point can perhaps
be best dealt with by quoting the following pass-
age from the judgment of BitzGibbon, L.J., in the
Trish case of Irish Iend Commission v. Ryan(18):-

"The only suggestion of estoppel by a
judgment by default which I can find in the
books is in a dictum of Vaughan Williams, J.,
in The Souvh American and Mexican Company's
Case. He was dealing with a jJudgment by
consent, but he says:- 'It has always been

- e o v e

(17; (1895)_1 Ch. 37,
(18) (1900) 2 I.R. 565, 574.
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the law that a judgment by consent, or by de-
fault, raises an estoppel just in the same way
as a judgment after the Court has exercised a
judicial discretion in the matter!'. He cites
no authority for this proposition, and I can
find none. The Judges in the Court of Appeal
do not refer to a judgment by default, and it
is curious tnat Vaughan Williams, J., himself,
in the immediately preceding sentence, gives

a reason which does not apply to such a judg-
ment, for he says:~ !'The basis of the es-
toppel is that when parties have once litigated
a_matter it is 1in the interest of the estate
That 1itigation should come to an end, and if
they ggree upon a result or upon a verdict,

or upon a judgment, or upon & verdict and
judgment, as the case may be, an estoppel is
raised as to all the matters in respect of
which an estoppel would have been raised by
judgment if the case had been fought out to
the bitter end'™,

If they had been speaking in 1961 and not in 1895
and 1900 it may well be that both Vaughan Williams,
Jd., and FitzGibbon, L.J., would have expressed
themselves in rather more qualified terms. Be that
as it may, it is clear that what the former said
in relation to judgments by default must be regard-
ed as obiter. In any event, the statement goes
no further than saying that a judgment by default
stands on no different footing than  any other
judgment from the point of view of the matter re-
garding which and the circumstances in which it
gives rise to estoppels.

Returning to the present case, the applica-~
tion of the principle which has been stated 1is
abundantly clear. The gtrict rule of res judicata
prevents the Defendants from denying that on 3rd
November, 1954, which is the date of the judgment
in Civil Suit No.272 of 1954, they owed the Plain-
tiff £2%,400, which is the amount of the judgment
in that case. The antecedent debt became merged
in the judgment debt aand that is irrespective of
any question of it being a debt connected with a
moneylending transaction (see Cohen v. Jonesco(l9)
Again, there is an estoppel which  prevents  the
Defendants from denying that they executed  the
agreement of 20th June, 1952, and indeed they are

(19) 42 T.L.R. 41.
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estopped from denying any other averment of fact
contained in the Plaint in Civil Suit No.272 of
1954, In my view, however, they are not estop-
ped from averring that the Plaintiff is a money-
lender or any of the other facts on which they
seek to base their defences under the HMoneylen-
ders Ordinance or the Bills of Sale Enactment.
Whether or not these defences will succeed is,
of course, an entirely different matter.

In all the circumstances, then, I would 10
allow the appeal with costs and set aside the
Order of the High Court dated 6th September,
1961. The Defendants should have the costs of
the demurrer proceedings in any event.

Sgd. J.B. Thomson,
CHIEF JUSTICE,
Kuala Lumpur, FEDERATION OF MATLAYA.
5th March, 1962,

N.A. Marjoribanks, Esqg., for Appellants.
Messrs.R.Ramani and T.K.Sen for Respondent. 20

No. 14.
ORDER

CORAM: THE HONOURABLE DATO SIR JAMES THOMSON,
P.M. N.P.J.K., CHIEF JUSTICE, FEDERATION
OF MATAYA.

THE HONOURABLE MR. JUSTICE HILL, B.D.L.,
JUDGE OF APPEAL

- and -
THE HONOURABLE MR. JUSTICE GOOD, JUDGE
OF APPEAL. 30
IN OPEN COURT THIS 6th DAY OF MARCH, 1962

This appeal from the decision of the Honour-
able Mr. Justice Ong given at Kuala Lumpur on the
6th day of September, 1961 coming on for hearing
on the 12th day of December, 1961 in the presence
of Mr. N.A. Marjoribanks of Counsel for the Ap-
pellants and Mr. R. Ranani and Mr. 7. X. Sen of
Counsel for the Respondent AND UPON READING the
Record of Appeal filed herein AND UPON HEARING 40
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Counsel as aforesaid for the parties IT Wis ORDERED
that this Appeal do stand adjourned for judgment
and the same coming on for judgment on the 6th day
of Iarch, 1962 in the presence of Mr. N. A. Mar-
joribanks of Counsel for the Appellants and Mr.T.
K. Sen of Counsel for the Respondent IT IS ORDERED
that the Appeal be and is hereby allowed and the
Order of the High Court dated Gth day of September
1961 is set zside and IT IS ORDERED that  the
Respondent do pay the Avpellants the costs of this
Appeal AWD IT 1S ORDERED that the Respondent do
pay to the Appellants in any event the costs of
the demurrer proceedings in the Court below AND IT
IS LASTLY ORDELED that the sum of £500.00 (Dollars
ive hundred only) lodged in Court as security for
the costs of the Appeal be paid out to the Appell-~
ants.
for the

Given under my hand and the Seal

Court this 6th day of Harch, 1962.

Sgd. Shiv Charan Singh
assistant Registrar,
Court of Appeal

Kuala Lumpur.

e - ——

Ho. 15.
ORDER ALLOWING PINAL TiAVE TO APPEAL

UPON MOTION made unto this Court this day by
Mr. T. K. Sen of Counsel for the above-named Re-
spondent in the presence of . Lell Singh Muker
of Counsel for the above named Appellants AND UPON
RELDING the Notice of Motion deted the 1llth day
of September, 1962 and the Affidavit of Cheong
Weng Sun affirmed on the 7th day of September 1962
and filed herein in support of the said Motion AWD
UPON HUu/RING Counsel as aforesaid IT IS ORDERED
that the Respondent above named be and is hereby
granted final leave to appeal to His MNajesty the
Yang di-Pertuan isgong from the Order of the Court
of Appeal dated the 6ih day of MNarch, 1962 4iND IT
IS FURTETR ORDERED +that the costs of this Motion
be costs in the Appeal.

In the Court
of Appeal at
Kuala Lumpur.

No.l1l4.
Order.

6th March,
1962
- continued.

No.15.

Order allowing
FPinal Leave to
Appeal.

18th September,
1962.



In the Court
of Appeal at
Kuala Lumpur.

No.l15.

Order allowing
Final Leave to
Appeal

18th September,
1962
- continued.

54 .

Given under my hand and seal of the Court
this 18th day of September, 1962.
Sgd. Shiv Charan Singh,

Assistent Registrar
Court of Appeal

L.S. Federation of Malaya.
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EXIIBILS Exhibits
P."4Y - AGREENIHT BATWEEN RESPONDENT AND APPELIANT P, Wiu
AT AGREDMEND made the 20%h day of June 1952 BE-  poroement
TWELN ROK HOONG, Larndowner of 119 High Street, Respondent

Kuala Lumpur (hereinafter called the owner which
expression shall where ithe context admits include
the successors in title of the owner) of +the one 20th June,
part and LEONG CHEONG EWING MINES, LIMITED, a 1952,
cowpany registered and incorporated under the

Companies Ordinances 1940-~1946 and having its

registered office at 168 High Street (first floor)

Kuala Iumpur (hereinafter called the hirer) of the

other part.

WHEREBY IT IS LGREED as follows -

1. THE Owner shall let and the hirer shall take
on hire all and singular the machinery and equip-
mnent specified in the Schedule hereto annexed
(hereinafter referred to as the said machinery and
equipment) from the 20tk day of June 1952 for the
term of 12 months thence next ensulng.

2. THE Hirer shall during the continuance of this
Agreement pay to the owner at his address for the
time being and without previous demand by way of
rent for the hire of the said machinery and equip-
ment the monthly sum of 2,500/~ (Dollars Two
thousand five hundred onlys the first of such pay-
ments to be made on the 19th day of July next and
each subsequent payment on the 19th day of each
succeeding month during the said term.

3. THE Hirer during the continuance of the hir-
ing will not sell or offer for sale assign mort-~
gage pledge underlet lend or otherwise deal with
the sald machinery and equipment or any part or
parts thereof or with any interest therein or in
this Agreement butv will keep the said machinery
and equipment in his own possession and will not
remove the same or any part or parts thereof from
the places where such machinery and equipment are
for the time being situate without the previous
consent in writing of the owner and will not allow
any lien to be created upon the said machinery and
equipnent whether for repairs or otlierwise and will
duly and punctually pay all rents rates taxes
charges and impositions payable in respect of the
premises thereon the said machinery and equipment
shall for the time being be situate and produce
all receipts for such payments to the owner on

and Appellant.
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between
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20th June,
1952
-~ continued.

b6,

demand and will protect the said machinery and
equipment against distress execution or seizure
and indemnify the owner against all losses costs
charges damages and expenses incurred by him by
reason or in respect thereof.

4. THE Hirer shall use the said machinery and
equipment in a skilful and proper manner and shall
at his own expense keep the said machinery and
equipnent in good and substantial repair and con-
dition (reasonable wear and tear excepted) and
keep the said machinery and equipment insured
against fire and loss damage or risk from whatever
cause arising in the sum of £100,000/- (Dollars
One hundred thousand only) at least in some in-
surance office or offices of repute to be approved
of in writing from time to time by the owner in
the name of the owner and deliver the policy or
policies of such insurance to the owner and duly
and punctually pay all premiums and other moneys
necessary for effectuating and keeping on foot
such insurance and produce the receipts for all
such payments to the owner on demand and will keep
the owner indemnified against 21l loss of or dam-
age to the said machinery and equipment from what-
ever cause the same may arise (reasonable wear and
tear excepted) and will permit the owner at all
reasonable times to have access to the said mach-
inery and equipment and to inspect the state and
condition thereof.

5. IF the said machinery and equipment shall be
injured or destroyed by fire the hiring hereby
created shall cease but without prejudice to the
right of the owner to recover from the hirer any
moneys due to the owner under this agreement or
demages for breach thereof.

6. THE Owner shall be at liberty but not com-
pellable to the rent rates and taxes an@ other
outgoings of the premises wherever ﬁhe said mach-
inery and equipment shall for the time belng be
set up or stored and the premiums for insurance
and any other debts or claims relating to the
gaid machinery and equipment for which ?he hirer
may be liable and all sums SO paid shall be im-
mediately recoverable by the owner from the hlrir
and shall until payment bear interest at the rate

of 12per cent per annum.

T IF the rent for the said mgchinery gnd equip-
ment shall not be paid at the times and in manner
aforesaid the hirer shall pay to the owner 1nter—
est on the arrvears at the rate of 12 per cent per
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annum until the time of payment or up to snd until Exhibits
the owner shall retake or receive possession under DU
Clause 9 hereof whichever of such times shall first -
arrive and all costs and expenses incurred by the Agreement
owner in obtaining payment of such arrears or of between
the sums mentioned in Clause 6 hereof or in obtain- Respondent and
ing possession and whether or not any action or Appellant.
suit shall have been instituted shall be recover- 20th June
able from the hirer in addition and without preju- 1952 ’
dice to his right to damages for breach of this L aontd a
Agreement. continued.

8. THE Hirer may determine the hiring &b any time
by giving one month's notice in writing to the
owner at his address for the time being and by re-
turning the sald machinery and equipment to the
owner at the Hirer's own risk and expense at 209
Circular Road, Kuala Lumpur and shall thereupon
forthwith pay to the owner all moneys then payable
to him under this Agreement.

9. IP the Hirer shall make default in punctual
payment of the monthly sums so to be paid by him
for the hire of the sald machinery and equipment
or if the Hirer shall enter into compulsory or
voluntary ligquidation not being a voluntary liqui-
dation only for the purposes of reconstruction or
if the Hirer shall fail to observe and perform the
terms and conditions of this Agreement on his part
to be observed and performed or if the Hirer shall
do or cause to be done or permit or suffer any act
or thing whereby the owvmner's rights in +the said
machinery and equipment mey be prejudiced or put
in jeopardy the owner may without any notice de-
termine the hiring and it shall thereupon be law-
ful for the owner to retake possession of the said
machinery and equipment and for that purpose to
enter into or upon any premises where the same may
be .And the deterumination of the hiring under this
Clause shall not affect the right of the owner to
recover from the hirer any moneys due to the owner
under this Agreement or damages for breach thereof.

10. TH® Owner may affix or cause to be affixed on
the said machinery and equipment or any part or
parts thereof such plates or other marks indicating
that the said machinery and equipment are the pro-
perty of the owner as the owner may think fit and
the hirer shgll allow such plates or marks to re-
main as affixed and will not obliterate deface or
cover up the same and the owner shall at all reas-
onable times have access to the said machinery and
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equipment for the purpose of affixing such plates
or marks and keeping the same in repair.

11l. ANY time or other indulgence granted by the

owner shall not affect the strict rights of the

owner under this Agreement.

AS WITNESS the hand of the gaid Kok Hoong and
the Seal of the said Leong Cheong Kweng Mines,
Limited, the day and year first above written.,

SIGNED by the said Kok
Hoong in the presence

Kok Hoong
By his Attorneys

of ¢~ Sgd. Chieong Chee Bun
(Sgd.) Tara K. Sen Sgd . Cheong Weng Sun
Advocate & Solicitor, P/A. 9%/50

KUALA LUMPUR.
THE SELL of the above-) SEAL OF
named Company was by) LEONG CHEONG KWENG MINES
order of the Board af-) LIMITED.

fixed hereto in the;
presence of:-

(8gd.) Ieong Cheong Kweng
(in Chinese)
(Leong Cheong Kweng)
26, Imbi Road,
Kuala Lumpur oo Director.

(Sgd.) Ieong Siew Cheong
(Leong Siew Cheong)
73, Bukit Bintang Road,
Kuala Iumpur. o Director.

(Sgd.) Chan Chee Hong
(Chan Chee Hong)
188, High Street,
Kuala TLumpur. .o Secretary.

THE SEAL of the above-named Company was
affixed in the presence of Leong Cheong Kweng
and Leong Siew Cheong two directors of the said
Company and the said Leong Cheong Kweng and Leong
Siew Cheong signed and Chan Chee Hong the Secre-
tary of the said Company countersigned this
Agreement in the presence of :-

Sgd. M.N. Cumarasami,

Ldvocate & Sclicitor,
Kuala Lumpur.
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THE SCHEDULS above referred to Exhibits
' wpn
Description of Place where Machinery B4R
Machinery and and Equipment is Agreement
Equipment situate between
Respondent and
1l - Rﬁston Bucyrus 19-K3B, Appellant.
5/8 cu.yd. diesel ex-—
cavator, laker's Ko. iggg June,
251521, Chassis No. _ continued.

9086

1 - 260 BHP, "G.M." dlesel Sin Huat Hin Tin Mine
engine, Maker's Ltd.,
67130650 and 6710042? Pudu Ulu,

4 Y=
130 BHP, "G.M." diesel Kuala Lumpur.

engine, Maker's No.
67111221,

9" Gravel Pump complete

- 10" x 12" Water Pump
complete.

130 BHP,
engines Makers!
67111898 and 60046689 ;
- 8" Gravel Pump complete
8" x 10" Water Pump ammkmeg
)

)
;
E
Tfos. ;
3
|

Hin Loong Tin Mine,
54 Mile Ampang,
Kvala Lumnpur.

)
"G,M." diesel )
Nos. )

=
i

- 260 BHP, "G.M." diesel
engine Maker' Nos.
67152549 and 67151646. §

)

130 BHP, "G.M." diesel

engine Maker's No.

677155849,

~ 8" Gravel Pump complete

8"1{10"WaterPumpcompkﬁe

-~ Magnetic Separator, vnih§
)

Hin Lee Tin Mine,
3% Mile Cheras,
¥uala Lumpur.

e
i

Motor/Generator Set.

Rotary Granulator,
Meker's No. 489.

UG.M." diesel

Hin Fatt No.2 Tin
Mlnlng kong81,

40

92 BHP,
engine, Maker's Ko,
44550, Chasis No.403%0
150 H.P. H.M.G. diese
engine Maker's No.594
120 H.P., Pairbanks

Morse diesel engine,
Engine No.638134.

3% Mile Sungei,
Road,
Kuala Lumpur.

)
)
|
3

)

)

)
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P.UB' ~ STATEMEIT OF RUNT AND TNTBREST

Statement of rent and interest due as on 19-12-55

Period

]

Por month ending 19-5-55
From 19--5-55 to 18-12-55
(7 months)

Por month ending 19-6-55
From 19-6-55 to 18-12-55
(6 months)

For month ending 19-7-55
From 19-7-55 to0 18~12-55
(5 months)

For month ending 19-8-55
Prom 19-8-55 to 18-12-55
(4 months)

For month ending 19--9-
From 19-9-55 to 18-12
(3 months)

55
-55

For month ending 19~10-55
From 19-~10-55 to 18-12-55
(2 months)

For month ending 19~11-55
From 19-11-55 to 18-12-55
(1 month)

Por month ending 19-12-55

Rent

Interest omn
Rent at 12%
per annum.

A 2,000-00

# 2,000-00

A 2,000-00

£ 2,000-00

£ 2,000-00

£ 2,000-00

£ 2,000-00

£ 2,000-00

£ 140-00

A 120-00

£ 100-00

£ 80-00

£ 60-00

A 40-00

£ 20-00

A£16,000-00

A 560--00

S
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P.NC" - LETTER (AND STATEMENT) FROM T.K.SEN TO
APPHITANT,

AJR. REGISTERED 25th November, 1955
A2436/A5772

Messrs. Leong Cheong kweng Mines ILtd.,
188, High Street, First Floor,
Kuals Lumpur.

Dear Sirs,
Yourselves and Mr. Kok Hoong

1. I write on the instructions of my client Mr.
Kok Hoong of Kuala Lumpur.

2. I am instructed that you took certain machin-
ery and equipment on hire from my client on the
terms of the written agreement made the 20th day of
June, 1952 between my client and yourselves (here-~
inafter called the said agreement); that although
the letting was in the first instance for the term
of twelve months, you continued hiring the said
machinery and equipment on the terms and conditions
contained in the said agreement. The said machin-
ery and equipment are specified in the Schedule to
the said agreement.

3. I am instructed that by arrangement with your-
selves in or about the month of April 1955 my
client re-took possession (in May 1955) of one 260
B H P diesel engine and one 130 B H P diesel engine
from amongst the said machinery and equipment and
that it was agreed you were to continue hiring the
remainder of the said machinery and equipment on
the terms and conditions contained in  the said
agreement subject to the following variations
thereof, nanely,

Clause 1. The hiring to commence from the
20th day of April 1955.

Clause 2. The rent for the hire to be £2,000/-
(dollars two thousand only) with
first payment on the 19th day of
May and subsequent payments on the
19th day of each succeeding month

Clause 4. That insurance to be in the sum of
£80,000/- (dollars eighty thousand
onlyS

4. I am instructed that you have defaulted in the

Exhibits
P.t‘c“ .
Tetter (and
Statement)

from T.K.Sen
to Appellant.

25th November,
195%.
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62.

punctual payment of the rent for the hire of the
said machinery and equipment and that there is the
sum of A14,420/- (Dollars fourteen thousand four
hundred and twenty only) due and owing by you to
my client as on the 19th day of November 1955 made
up as per statement attached hereto.

5. On the instructions of my client I hereby give
you notice determining the hiring on the 19th De-
cember, 1955 also take notice that wmy Client re-
guires you to return the said machinery and equip-
ment to him at 209, Circular Road, Kuala Lumpur.
My Client also requires you to pay up the said sum
of £14,420/- forthwith. If you fail to comply
with same, my instructions are to institute appro-
priate proceedings without further reference to
you.

Yours faithfully,

TKS/CKW (sgd.) Tara k. Sen.

STLATEMENT OF RENT AND INTEREST due as on 19-11-55

Interest on
Period Rent Rent at 12%
_per annum

Por month ending 19-5-55 £ 2,000-00
From 19-5-55 to 18-11-55
(6 months) £120-00

For month ending 19-6-55 A 2,000-00
From 19-6-55 to 18-~11-55
(5 months) £100-00
For month ending 19-7-55 £ 2,000-00
From 19~7-55 to 18-11-55
(4 months) 80~00
Por month ending 19-8-55 A 2,000~00
From 19-8-55 to 18-11-55
(3 months) 60-00
For month ending 19-9-55 A 2,000-00
From 19-9-55 to 18-11-55
(2 months) 40-00

For month ending 19-10-55 £ 2,000-00
From 19-10-55 to 18-11-55
(1 month) 20-00

For month ending 19-11-55 £ 2,000-00
T - 5
Remt A14,000-00 £14,000~00  £420-00

Interests £  420-00
Total g£14,420-00
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P."D" ~ LETTER FROM T.K.SEN TO APPELLANT

AR REGISTERED 28th March, 1956
£2594/L5772
Messrs. Leong Cheong Kweng Mines Ltd.,

170, High bStreet, First Floor,
kuala Lumpur.

Dear Sirs.
Yourselveg and Mr. Kok Hoong

1. I refer to my letter dated the 25th November,
1955, written on the instructions of my client Mr.
Kok Hoong of Kuala Lumpur.

2. I have not been favoured with a reply to the
said letter.

3. I am instructed that you have not made any
paynent towards the arreers of rent nor have you
returned the said machinery and equipment to my
Client.

4. I am instructed that all the sald machinery
and equipment are now at Hin Fatt No.2 Tin Mining
Kongsi, 35 Mile Sungei Besi Road, Kuala Lumpur.

5. On the instructions of my Client I hereby
give you notice that on the 12th day of April 1956
between 10 a.m. and 12 noon my client's represen-
tative or representatives will on behalf of mny
client retake possession of the said machinery and
equipment and for that purpose will enter the
premises of Hin Fatt Wo.2 Tin Mining Rongsi afore-
said. You are hereby required to have +the said
machinery and equipment in a deliverable state so
that the re-~taking of possession may be readily
done.

6. FPurther, if any of the said machinery and
equipment are no longer at Hin Fatt No.2 Tin Min-
ing Kongsi aforesaid, you are hereby required to
supply my Client within three days from the re-
ceipt hereof a schedule describing each and every
item of the said machinery and equipment and
specifying the place or places where they can be
found on the said 12th day of April, 1956.

Yours faithfully,

(Sgd.) Tara X. Sen.
TKS/CHW .

Exhibits
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PJUE" - TETTER FROM APTELLANT TO MBSSRS. SEN & LIM

CORY Leong Cheong kweng Mines, Ltd.
Office: 26, Imbi Road,
Kuala Lumpur.

11th April, 195¢%.
Mesgsrs. Sen & Lim,
Advocates & Solicitors,
Kuvala Lumpur.

Dear Sirs,

Re: Mr. Xok Hoong

In reply to your letter of the 28th March
last we beg to inform you that we will not permit
your Client, Mr. Kok Hoong, to remove the machin-~
ery and equipment referred to' in your letter from
Hin Fatt No.2, Tin Mining Fongsi.

Yours faithfully,
(8gd.) (Chinese Characters)
Director.-

P.1l. - PLAINT IN CIVIL SUIT Nc.272 of 1954 and
STATEMENT EXHIBITED THERETO.

IN THE SUPRELME COURT OF THE FEDERATION OF MALAYA
IN THE HIGH COURT LT KULLA LUMPUR
Civil Suit No.272 of 1954

Kok Hoong of 209 Circular Road,
Kuala Lumpur Plaintiff
versus

Leong Checong kweng Mines, Limited
of 188, High Street (Pirst floor)
Kuala TLumpur Defendant

SUMMLRY PRIOCEDURE

Sgd. Tara K. Sen Kok Hoong

Plaintiff's Solicitor. by his Attorney
Sgd. C.B. Cheong

Plaintiff's Signature
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ELLINT Exhibits
P.1.

The Plaintiff above-rnamed states as follows:—-
g N . Plaint in Civil
1. That the Plaintiff is a landowner and resides Suit No.272 of

at 209, Circular Road, kuala Lumpur. That the 1954 and
Defendant is a company registered and incorporated St te;ent
in the Federation of lMalaya, having its registered i'b't a
office at 188, High Street (first floor), Kuala pometos
Lumpur, and carrying on the business of miners. ereto.

2. That under an agreement in writing dated the gg;z June,
20th day of June, 1952 the Plaintiff let certain ~ continued

machinery and equipment on hire to the Defendant
for the term of twelve months from the 20th day of
June, 1952 at £2,500/- (Dollars two thousand five
hundred only) per month, the first of such pay-
ments to be made on the 19th July, 1952 and each
subsequent payment on the 19th day of each suc-
ceeding month.

3. That on the expiry of the term of twelve
months aforesaid the Defendant continued hiring
the said machinery and equipment on the terms and
conditions contained in the said agreement.

4. That the Defendant has failed and neglected
to pay rent for the said machinery and equipment
for the month commencing from 20th September, 1953
and subsequent months.

5. That by Clause 7 (seven) of the said agreement
the Defendant agreed, inter alia to pay interest
on all arrears of rent at the rate of 12% (twelve
per centum) per annum until the time of payment.

6. That, as per statement annexed hereto and
marked “AY the following sums of money are due and
owing by the Defendant to the Plaintiff, namely,

£22,500/~ being rent for the period 20-9-53
to 19-6-54 (nine mowths),

A 900/~ being interest on arrears of rent
up to 18-6-54.

That the Plaintiff prays judgment for -~

(a) the sum of £22,500/- together with
interest thereon at 12% per annum from
19~6-54 till realisation,

(b) the sum of £900/- together with inter-~
est thereon at 6% per annum from date
of suit till realisation,
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(¢) costs of suit.

Kok Hoong
by his attorney

Sgd. C.B. Cheong
Sgd. Tara k. Sen Plaintiff's Signature.
Plaintiff's Solicitor.

I, Cheong Chee Bun of 119, High Street, Kuala
Lumpur, the attorney of the Plaintiff above-named
do hereby declare that the foregoing statement is
true to my knowledge except as to matters stated 10
on information and belief, and as to those matters,
I believe the same to be true.

Dated this 30th day of June, 1954.

Sgd. C.B. Cheong
Signature.

STATEMENT OF REWT AND INTEREST due as on 19-6-54
Interest on

Period Rent Rent at 12%
_per annum
For month ending 19-10-53 A 2,500-00 20
From 19«10-53 to 18-6-54
(8 months) £200-00

For month ending 19-11-53 £ 2,500-00
From 19-11-53 to 18-6-54
(7 months) A175-00

For month ending 19-12-53 £ 2,500-00
From 19-12-53 to 18-56-54

(6 months) A150-00
For month ending 19-1-54 A 2,500-00
From 19-1-54 to 18-6-54 30
(5 months) £125-00

For month ending 19-2-54 A 2,500-00
Prom 19-2-54 to 18-6-54
(4 months) £100-00

For month ending 19-3-54 4 2,500-00
From 19-3-54 to 18-6-54
(3 months) £ 75-00
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Interest on

Period Rent Rent at 12%
— per annum
For month ending 19-4-54 £ 2,500-00
From 19-4-54 to 18-6~54
(2 months) 2 50-00
For month ending 19-5-54 £ 2,500-00
Prom 19-5-54 to 18-6-=54
(1 month) £ 25-00
For month ending 18-6-54 £ 2,500-00
£22,500-00  £900-00

I e amtsye—— v e
T et o ne—— e e 2

P,2. - DECREE IN CIVIL SUIT No.272 of 1954

IN THE SUPREME COURT OF THE FEDERATION OF MALAYL
IN THE HIGH COURT ..T KUALA LUMPUR
CIVIL SUIT No.272 of 1954

Kok Hoong of 209, Circular Road,

Kuala Lumpur Plaintiff
versus

Leong Cheong kweng Mines Limited

of 188, High Street (first floor)

Kuala Lumpur Defendants

Before the Senior Assistant Registrar Mr.D.Anthony
IN CHAMBERS This 3rd day of November, 1954
DECREL

[

The Defendants not having obtained leave to
appear and defend this suit IT IS THIS DAY AD-
JUDGED +that the Plaintiff recover against the
Defendants the sum of £22,500.00 (Dollars Twenty
two thousand and five hLundred only) together with
interest thereon at 12 per cent per annum from the
19th day of June, 1954 to the date of realisation
of the said sum and the sum of £900.00 (Dollars
Nine hundred only) with interest thereon at 6 per
cent per annum from the 30th of June, 1954 to the
date of realisation and the cogts of this sulit as
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Decree in Civil
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1954.
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apended below:-

COSTS OF SUilT

1. Stamp for Plaint, Summons,
Service and Appointuent of

Solicitor A 55.00

2, Solicitor's costs 159.38
3. Stamp for Decree 4.00
4., Stamp for assessed costs 5.00
£223.38

T

Given under my hand and the seal of the Court
this 3rd day of November, 1954.

Sgd. D, Anthony

Senior Assistant Registrar,
Supreme Court,
Kuala Tumpur.
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IN THE JUDICIAL COMMITTEE
OF THE PRIVY COUNCIL No.36 of 1962

ON_APPEAL
FROM THE SUPREME COURT OF THE
FEDERATION OF MATAYA
IN THE COURT OF APPE,IL AT KUALA LUMPUR

BETWEEN:-

KOK HOONG (Plaintiff) Appellant
- and -~

LEONG CHEONG KWENG
MINES LIMITED (Defendant) Respondent

RECORD OF  PROCEEDINGS

GRAHANM PAGE & CO.,
41, Whitehall,
London, S.W.1.

Appellant's Solicitors.

BULCRAIG & DAVIS,
Amberley House,
Norfolk Street,
trand,
London, W.C.2.

Respondentt's Solicitors.



