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No. 1.
CIVIL SULOWS
NATTIVE COURTE
(CIVIL SULLI0ES) No. 8/126/55E
IN 48 NATIVE COURT OR JUDICIAL COUNCIL OF .LFOR
BETWLEN:~ 1. Olisedozie Nwokele) For themselves and
2. Okolafor Lnibema on behalf of the
5. Oyem Ebinum people of Iselegu
30 Plaintiffs
- and -

Onili (m) for themselves and on behalf
of the people of Onicha-Ibabu
Defendants

To Onili (m) of Omiche-Ibabu.

In the
Native Court

No. 1.
Civil Summons.
7th June, 1955.



In the
Native Court

Wasten e roan T

No. 1.
Civil Summons.

7th June, 1855
- continued.

No. 2.

Qrder of
Transfer.

23rd June,
1955.

20

You are commanded to attend this Court at
Afor on the date to bte notified to answer a sult
by Plaintiffs (m) of Iselegu Afor against you.

The Plaintiffs claim ~

1. Declaration of title to the land known sas
tMbuboagbala otherwise called greater Mbuboagbala
land situate at Iselegu and edged yellow on the
plan to filed in this case.

2. £50 damages for trespass committed on  the
land by the Defendants.

3. Injunction to restrain the Defendants nanmely
the people of Onicha Ibabu their servants and
agents, heirs and successors from entering on the
said Mbuboagzbala land and making use thereof with-
out Plaintiffs' permission.

4., Forfeiture of the possession of tenancy of
the 9th, 10th and 11lth Defendants. Dispute arose
about 3 years now.

Issued at Afor the 7th day of June, 1955.

TAKE NOTICE - If you do not attend the Court may
give judgment in your absence.
Chief Nzefili -~ His Mark
Signature of President or
Vice Iresident.

No. 2.
ORDER QF TRAASEER

By virtue of the powers conferred on me by
Section 28(1)(c) of the Native Courts Ordinance
Cap.142 Vol.IV of the Laws of Nigeria, 1948, I,
Robin Francis Benoy, District Officer, Aboh Divis-
ion, Kwale, do hereby transfer Afor Native Court
Suit No. 8/554-K from Afor Native Court to the
Supreme Court, Warri, for hearing and determina-
tion.

1. Olisedozi Nwokele) For themselves and on be-
2. Okolafor Anibema ) half of the people of
3. Oyem Ebinum ) Iselegu

- Versus -
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3.

1. Osele m) of Onicha:
2. Ugbe m " { In the
3 Ofedeme (m " ) Native Court
4. Achi m) " ) Por theuselves and on T
2. Qnildl ~>3}12 . { behalf of the people No. 2.
7‘ gggmike g&j 1 v of Onic.a-Ibabu. Order of
A . " £
%. %%ge¢du >g) " ) Transfer.
! e £ [ \
10. Qriwe gm " { 1T
11, Onevugu (m " ) %gg% June,
Cilliiz—~ 1. Declaration of title to the lancd known :

: ; - ntinued.
as Mbubo-aghala otherwise called 'grest- continued

er Mbubo-agbala land situated at Isel-
ezu and edged yellow on the plan to be
filed in this case.

2. £50 damages for trespass committed on
he land by Defendants.

3. Injunction to restrain the Defendants
namely the people of Onicha-Ivabu their
servants and agents, heirs and success-
ors from entering on the said lMbubo-
aghala land and making use ‘thereof
without Plaintiffs' permission.

4. Porfeiture of the possession of tenancy
of 9th, 10th, and 1lth Defendants dis-
pute arose abouu 3 years now.

Reason for transfer:- Connected and similar cases
have already been heard in the Supreme Court
and I congider it more proper that this omne
should be heard and determined there too.

Transferred at the request of the Plaintiffs.
DATED this 23rd day of June, 1955.

(Sgd.) R.F. Benoy,
District Officer,

Aboh Division.
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High Court

e b

No. 3.
Order for
Pleadings.

12th August,
1955.

4.

No. 3.

ORDHR _FOR  PLAADTNGS

CRDER IOR PIBADINGS -~ IMOTION FOR
ACCEIERATED HEARING - AFFIDAVIT.

IN THE HIGH COURT OF JULLICE
WESTERN kuGI0d OF NIZuRIA

IN THE HIGH COURT OF THE WARRI JUDICIAL DIVISIOn
BEFORE THE HONOURABILE MR.JULLTICE THOmMAS, JUDGE
FRIDAY THE 12th DAY OF AUGUST, 1955.

. AL M Ve A A A VI AR Tewed  Fria we

Suit No.W/82/1955.
BETWEEN:- 1. Olisedozi Nwokeleke) For themselves

2. Okolafor Anibema ) and on behalf
3. Oyen Ebinum ) of the people of
Iselegu
Plaintiffs
- and -

1. Osele ) of Onicha

2. Ogbe m H

3. Osedeme m i

4. Achi m "

2. Onili m "

6., Emesolu m "

7. Oyemike i "

8. Ornyeidu m H

9, Ilo m "
10, Ofiwe m "
11. Onyegu it i

For themselves and on bekal?® of the
people of Onicha-Ibabu Defendants

CIAIMS: 1. Declaration of title to land known
as Mbuboagbala.

2. £50 damages for trespass.
3. Injunction to restrain Defendants.

4. Porfeiture of the possession of
tenancy of 9th, 10th and 11lth De-
fendants as per writ.

Parties present.
Egbe for Ikpeazu for Plaintiffs.

Odiete for Defendants asks for Pleadings and Plans
Plan and Pleadings ordered 90/30 days.

(Sgd.) Stephen Peter Thomas
Judge.

reameca
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No. 4.
SRLUEI IS OF CLATN

IN 05 DTS g0UnT OF JUSTICE WabTURI RuEGION OF
T A

I_L(‘r

IN THEL WARRI JUDICIAL DIVISION
HOLDI\J Af ‘u«.I’iu

Suit Wo,.W/82/1955.

BalWoLlls- 1. Olisedozie Nwokeleke) For themselves
2. Okolafor Anitama ) and on behalf
3. Oyem Lbinum ) of the people of

Iselegu
Plaintiffs
- and -
1. Osele )
2. Ogbe )
5. Oscdeme
. Achi
%j gqe%élu ; For themselves
g, Qyemike ) and on behalf
. Onyeldu ) of the people
18' 8f1we g of Onicha-Ibabu
11. Onyeugu

Defendants

STATEMENT OF CILATM

1. The Plaintifls are natives of Iselegu in kwale
Uivision and bring this action on behaif of them-
selves and as representing the people of Iselegu.

2. The Defendants are natives of Onicha-Ibabu in
Kwale Division and are gued for themselves and as
representing the people of Unicha-Ibabu.

3. The l=2.a¢ in dispute is called MBUBCAGBALA and
is situate at Iselegu. It is bounded on the West
by the ATU which is boundary between the TIkilike
clan on wiose land the Defendants live and the
Afor clan to which clan the Plainciffs belong. On
the West it is bounded by land of Obikwere people,
on the south by land of Umuokpara at one end and
Iselegu river or Osimiri Iselegu at the other end.
The land is more particularly delineated, filed in
this case and edged yellow oun the plan.

4. The said Mbuboagbala edged yellow as aforesaid
comprises different portions of land known by

In the
High Court

Ho. 4.
Statement of
Clainm.

5th September,
1955.



In the
High Court

No. 4.

Statement of
Claim.

5th September,
1955
- continued.

different names and lying within it. One of these
pieces of land is edged pink and is itself called

Mbuboagbala. The latter piece of land will nhere-
inafter be referred to as "The lesser ilbuboagbalsah
to differentiate it from the entire Mbuboagbala in
dispute which is edged yellow on the plan.

5. In 1928 one Diani from Defendants village of
Onicha-Tbabu and four other relatives of his namely
Obuku, Ofiwe, Ilo and Onyeuku agplied to the

Plaintiffs for permission to settle and farm on a
portion of the Plaintiffs' land on payment of an-

nual rent and tribute. In pursuance of  this

application Plaintiffs allowed Diani and the four

others aforementioned to settle and farm on a

portion of the lesser Mbuboagbala on payment of

20 yams each as annual rent and tribute.

6. They continued to pay this until 1941 when
Diani and Obuku placed a juju on the land which
amounted to an act of ownership. They were prose-
cuted for this act at the instance of one Dike
the head chief of Plaintiffs' village; and were
found guilty and sentenced to a term of 3 months
imprisonment which they served. In their judg-
ment the court held as follows:-

"The accused plead guilty for keeping the ju-~
ju in complainant's farm and again the land
farm the both accused kept the juju is not
belonging to them as their Okpara (head-
ohlefj Esimbo said that the land faru is not
accused own but Complainant's own'.

7 As a result of this action these tenants left
the land but later were re-admitted by Plaintiffs
after pleading with Plaintiffs with wine and other
tributes.

8. Thenceforth these tenants resumed the payment
of rent and tribute until four years ago when the
surviving tenants namely Ofiwe, Ilo, Onyeuku re-
fused to pay further rent and began to claim the
ownership of lesser Mbuboagbala and other portions
of the Plaintiffs land.

9. In 1953 one Ojea and one Egutu representing
the Defendants people of Onlcha ‘Thabu sued Okereke
representing the Plaintiffs people of Iselegu
claiming declaration of title to a piece of land
called Odegbu by the Defendants and which land
lies within the land now in dispute; £250 damages
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for trespass and an injunction to restrain the Is-
elegu people from entering on the land Idegbu.
This action was tried at Warri as Suit W/16/53 and
was dismissed by the Supreme Court and on appeal
by the Onicha people the West African Court of Ap-
real upheld tlie dismissal.

10. At the sawe time the Plaintiff sued the Onicha
tenants namely Ofiwe, Ilo, Onyeugu the 9th, 10th
and 11tn Defendants in this case claiming damages
for trespass and an injunction in respect of the
lesser IMbuboaghala. This was tried as Suit
W/18/53 which was consolidated with suit W/16/53.

11. The Court held that the .TU forms the bound-
ary beivween the Afor clan and the neighbouring
clan Ikilike on whose land the Ibabu people settle
and also that the Onicha Ibabu people are not the
owners of the Odegbu land and that the Iselegu
people have established title to the land claimed
by them in their evidence. This finding of fact
was upheld by the West African Court of Appeal.

12. The trial Judge also awarded damages to the
Iselegu people against the 9th, 10th and 11lth De-
fendants herein and also granted an order of in-
junction. This was set aside by the appeal court
on the ground that the trespass complained of on
the writ was committed in 1941 but that the Iselegu
people themselves had said in evidence that they
had forgiven the tenants and had allowed them %o
return to the land.

13. The Deferdants of Onicha Ibabu since December
1953 have gone on the whole of Mbuboagbala land in
large numbers without the permission of the Plain-
tiffs and have set up title in themselves to <The
whole of the land in utter disregard of the judg-
ment and of Plaintiffs protestations.

14. The Defendants of Onicha Ibabu have cut the
economic trees on the land including palnm trees
and Ubili (raffir) trees and put plenty of tenants

on the land who farmed thereon in 1954 without any

rent or tribute to the Plaintiffs.

15. Further the Defendants drove the Plaintiffs
from the Oshoma, Agbuku and Iyiekwe fishing ponds
and fished therein themselves in December 1953 and
January 1954. In addition the Defendants put
many Isobo tenants who have been tapping wine from
the palm trees and cuvting the palm fruits.

In the
High Court

No. 4.
Statement of
Claim.
5th September,

1955
- continued.



In the
High Court

No. 4.

Statement of
Claim.

5th September,
1855

- continued.

16. Despite the effort made by the District Of-
ficer kwale to explain to the Defendants that the
Jjudgments of the Supreme Court and the West African
Court of Apreal disentitles them from claiming
ownership of the land on the Iselegu side of the
AU and/or reaping the benefits therein the De-
fendants persisted in cultivating the lend, fish-
ing the ponds reaping the palm fruits on the whole
of Mbuboagbala land.

17. The Plaintiffs never authorised the vpeople of
Onicha Ibabu as a community to farm or settle on
the land but only gave permission to the five ten-
ants Diani, Qluku, Ilo, Ifiwe and Onyeuku as afore-
said. The first two tenants nemely Diani and
Oluku have died and the Plaintiffs have terminated
the tenancy of the others as a result of their mis-
conduct by challenging the Plaintiffs title. Des-
pite this, these three surviving tenants still re-
mained on the lesser Mbuboagbala land and have
gone outside it to fish on the ponds and reap the
palm trees which things they were never permitcted
to do originally.

18. As an act of Plaintiffs ownership, the Plain-
tiffs granted portion of lMbuboagbala to one Akezua
and another Chukwurah who have plantation thereon.
The Plaintiffs also have on the land the 1Igabo
people who number up to six and who live on the
land. Plaintiffs also have some Sobo tenants who
cut the palm fruits and tap palm wine on payment
of rent and tribute to Plaintiffs.

19. The Defendants of Onicha have no land beycnd
the ATU on the Iselegu side and have no right
whatever to Plaintiffs land Mbuboagbala. The De-
fendants by their conduct have committed acts in-
jurious to the land and to the Plaintiffs right as
owners thereof

Wherefore the Plaintiffs claim s follows:i-

(a) Declaration of title to the land called
Mbuboagbala edged yellow on the plan
filed in court.

(b) £50 damages for various acts of trespass
comnitted on the land by tie Defendants.

(c¢) Torfeiture of the possession originally
granted to Ilo, Ofiwe and Onyeugu tne
9th, 10th and 11th Defendants.

(d) Injunction to restrain the  people of
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9.

Onicha Ibabu their servants, agents heirs
and successors from entering on the said
land and m=zking use thereof without the
peraission of the Plaintiffs.

Dated at Onitsha this 5th day of September,

1955.

(Sgd.) Chuba Ikpeasu
Plaintiffs Solicitor.

No. 5.
DEFENCE
(Title as ¥o.4)

1. vave as hereinafter expressly admitted, the
Defendants herein deny each and every allegation
of fact set oul in the statement of claim as 1if
the same were set out seriatim and specifically
traversed.

2. The Defendarts are not in a position to adnit
or deny paragraph 1 of the Plaintiffs Statement of
Claim.

bR The Defendants admit paragraph 2 of the Plain-
tiffs Statement of Claim.

4, The Defendants deny paragravh 3 of the Plain-
tiffs Statement of Claim and aver that the land in
dispute is known as ODEGBU and the boundaries are
as the Defendantc will show in the plan to be ex-
hivited at the hearing and that the ATU is not the
boundary as alleged by the Plaintifis.

5. The Defendants deny paragraphs 4, 5, 6, 7 and
8 of the Plaintiffs Statement of Claim and put the
Plaintiffs to the strictest proof thereof.

6. The Defendants admit paragraph 9 of the Plain-
tiffs Statement of Claim but aver that when their

claim for declaration of title and injunction were
dismissed, the Court did not grant declaration of

title to the Plaintiffs nor an injunction against

the Defendants.

7. The Defendants admit paragraoh 10 of the
Plaintiffs Statement of Claim and aver that when
tie judgment of the lower Court was taken on appeal
to thie Westl African Court of Appeal, it was upset

In the
High Court

No. 4.

Statement of
Claim.,.

5th September,

1955
- continued.

No. 5.
Defence.

1st December,
1955.



In the
High Court

No. 5.
Defence.

1st December,
1955
~ continued.

10.

and the Defendants appeal was allowed on the
ground that the Plaintiffs evidence did not sup-
port their claim.

8. The Defendants deny paragraphs 11, 12, 13,
14, 15 and 16 of the Plaintiffs Statement of
Claim but aver thet they have gone on the land in
dispute in the usual mamner in their own rights
since there was no declaration of title in ‘the
Plaintiffs nor any injunction against the Defend-
ants to be observed.

g, The Defendants deny paragraphs 17, 18 and 19
of the Plaintiffs Statement of Claim and put tie
Plainviffs to the strictest proof thereof.

10. The Defendants aver that the land in dispute
is the property of Ibabu Onicha people and has
been so from time immemorial and they as owners in
possession and hefore them their sncestors have
always exercised maximum acts of ownership by
farming the same and letting it out to tenants
without let or hindrance from any one whomsoever

11. The Defendants also aver that Ibabu Onicha
are & section of a large people in the Xwale Dis-
trict known and called Onicha people the remain-
ing section of Onicha people are Kwesi, Eko, Amoji,
Ugri-Amai.

12. The Defendants ancestor Odimegwu first settled
on the present site of Ibabu and from there his
descendants founded the land in dispute and farmed
it at a tiwe now beyond human memory, thereafter,
Defendants ancestors have always farmed it. Later
Defendants people founded several settlements and
villages within the land in dispute and near tle
land in dispute.

13, As owners in possession the Defendants, and
before them their ancestors have always eXercised
maximum acts of ownership on the land in dispute
by farming the same, fishing the various fishing
ponds therein - Oshoma fishing pond, and Iyieke
fishing pond - and serving the Ctiti pond as juju
and letting out portions of the iand in dispute to
tenants without let or hindrance by the Plaintiff
or gny one whomsoever".

14. About 12 years ago, one Akaezue, a native of
Eziomu, who lived at Isolegu approached the De-
fendants people for farming land and on production
of the customary Kola and wine was shown the site
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in Odegbu land upon which his palm plantation now
stands togethier with tiie adjoining lands extending
as fzr as Chuwana's plantation and Ugu Camp but
not beyoidy later Chulkwuma a relation of Akaezue
was allcowed by Akaezue to plant rubber, within
Akasezue's portion.

15, About 5 wears ago the Defendants people asked
Axaezue to pay nominal reut, the said Akaezue was
willing so o do when the Plaintiffs laid claim of
ownership to the land asked him not to pay any
rent and this was the beginning of the dispute be-
tween the parties.

16, The Defendants will at the hearing of this
action contend that this action is vexatious and
frivolous and will plead inter alia: ownership,
laches, acquiescence and long possession and will
ask that the Plaintiffs claim be dismissed as they
are not entitled to their claim as per Their writ
of summons.

Dalo

1955.

at Lagos this 1lst day of December,

(Sgd.) H.U. Kaine,
Defendants Solicitor.
Plgintifrfs Address;--

c/o Treir Solicitor, Mr. Chuba Ikpeazu,
12, Court Road, Onitsha.

Defendants Address:-

c/o Their Solicitor, Mr. H.U. Kaine,
28, Hawiecy Street, ILagos.

PLATITIRTS
No. 6.
G. OBIANWU
THURSDAY, THE 26%h DAY OF APRIL, 1956
IKFEAZU for Plaintiffs.

DINTE WIT

RN enLal)

EVIDENCE

7)) for Defendants.

- aamao

BAZU0  opens his case and calls.

PP

PIRST WITNESS FOR PLALLTIFFS:  sworn on Bible

states in English: iy name is
residing Onitshaj; a licensed Surveyor:

GEORGE OBIANWU;
I know

In the
High Court

No. 5.
Defence.

lst December,
1955
- countinued.

Plaintiffs
Evidence.

No. 6.
G. Obianwu.

26th April,
1956.

Examination.



In the
High Court
Plaintiffs?
Ividence.

e

No. 6.
G. Obianwu.

26th April,
1956.
Examination
- continued.
Exhibit "AU,

Exhibit "B".

Cross-
Examination.

12.

the Plaintiffs of Iselegu; I also know the people
of Onicha-Ibabu the Defendantss; I am aware that
in 1953 the parties to this present case had a
case in the Supreme Court, Warri; I made a plan
for the Iselegu people then; this is it; aduitted
and marked Exhibit "AY; I cave evidence in the
195% case; ‘the present Defendants were at that
time claiming ownership of a cextain portion of
land; they tendered & plan of the area they claimed;
one licensed Surveyor made the plan; the presiding
Judge ordered me to make a composite plan showing
the two areas claimed by the parties in one planj
T made a composite plan showing in blue edging
the area claimed by the Onicha-Ibebu people; this
is the plan; Exhibit "A"; I merely showed on the
plan I had made for the Iselegu people the area
claimed by the Onicha-Ibabu in relation to tie
area claimed by the Iselegu people for the purposes
of this case I copied Exhibit "A" and showed all
the features; this is the plan I made; admitted
and marked Exhibit “BY: on Exhibit “B% I shoved
the area claimed by the present Plaintiffs in
yellow verge; I went on the laad again before I
made Exhibit “B%: I saw the details which I show
on the plan; +the palm and Ogolo trees appeared to
me to have been out recently; the cocoa trees ap-
peared to me to have been burnt; I saw that The
Ubili trees had been recently cut down; similarly
Agbono trees; the trees I referred to were on the
land in 1953% and they were growing trees then.

CROSS~-EXAMINED BY KAINE: I would recognise the
pian 1 superimposed on my original plan for the
Iselegu people; this is jt; admitted and narked
Exhibit "C"; on the plan I made in 1953 1 did not
show the cocoa trees, nor the Ogolo trees, nor the
Agbono trees; I merely showed farms; I did not
show Ubili trees; I went to Iselegu town; I saw
the Niger Company Station and the John Holt Sta-
tion inside the town; I confirm that I saw the
trees which I have shown on the present plan as
cut down or burnt; I saw the Pioneer 0il Mill in
Iselegu; I showed it on Exhibit "B"; it is with-
in the area claimed by the Iselegu people; the
Ibabu people were still living in a village which
T showed as “site allowed late Biani of Ibabu by
Iselegu; I saw their wives and children; I saw
the village on the road from Uguliama to Iselegu;
the buildings in it were new butbt the village was
inhabited by the Ibabu people; the village is
about three years old.
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TUED e On the site sllowed late Biani of

: Jiiich the Defendants call Odpgbu village; 1
tnlnk there viere 0ot rany houses in 1953 there

were about seoven nouses in 195% in the village on
the Uguliama to Iselegu road.

TO COURT : T did not make a new plan for this
case but rerely put in certain features on ‘the
1953 composite plans these features are those
showrn at the bottom of the plan - Details fixed by
ne and signed by me; the Plaintiffs showed me
these features.

A, mrmim va -

Wo. 7.
0. NWOKELEKE

PIRST PLAINTTIFR: sworn on matchet states in Ibo:
Ify name 1s Olisedozie Nwokelekes native of Iselegu;
three of us are Plaintiffs in This case; we repre-
sent the whole people of Iselegu and were aufhor-
ised to bring this action; we sue the Defendants
as representinﬂ the erple of Ibabuj this case is
about our land called NbubouAgbala, the land be-
longs to the people of Iselegu; the land 1is in
Iselegus; the land is bounded on one side by the
land of ITkiliki peoples; Dbetween the lund of Ikil-
iki people and Mbubo-Agbala runs a deep gully which
was an ancient wasercourse; this gully is ATU; it
lies between Iselegu and Uguliamai; the other
boundary is between us and Asagwe people and is a
tree called Ohie; from this tree the boundary goes
down to Akpu and then on to another Akpu tree and
hen to ULl tree near Osimiri; our other neighbours
are tue Obllwere people; our boundary with them
starts at the Atu at a point where there is an
Akpu tree: ILrom this point there is a long line
of Uliadu trees which formed an ancient boundary;
thils line of trees ends at the Ufi tree from where
the boundary continues to the Uni tree by the
river; the river separates our land from the lands
of Ogbuefi people; I was Plaintiff in  the 1953
case; I gave evidence zbout our boundary then: I
called witnesses to testify as to our Dboundary;
Ukeojia gave evidence about the boundary between
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Ixhibit "D®.

Exhibit "B,

14

us and Obikwere; one Aje Ugbea gave evidence
about our boundary at the Atu; he was an o0ld mang
the people of Tkiliki were the first on their site
and the Onicha-Ibabu people came and settled smong
them; about 28 years ago we put Ofiwe (10th De-
fendant) Aluku, Biani and Onyegu (1llth Defendant)
on our land; they were to pay us tribute of 20
vams each year; we were also worxing on the land
but we were paying no tribute to anyone; we leased
portiong of the lands to Igabo people who collect-
ed palm fruits and paid us rents; we fisihed on the
waters on the land; we tapped raffis palm wine on
the land; the four people whosge names I mentioned
are Ibabu people; they paid tribute until about
fifteen years ago when they placed a juju on the
land; this showed that they were laying claim to
the land; our people of Iselegu met and sent a
deputation to the Ibabu people requesting them to
remove the juju; they refused and we took Court
action against them; as a result of the Court
action they left the land, but later returned and
begged us to forgive them; we agreed and let them
back on the land; After this settlement they con-
tinued to pay tribute until about five years ago;
they then ceased further payment and claimed title
to the land from us by Court action and they called
the land on which we had placed them Odegbu where-
a8 we know thne land as Mbubo-Agbalas; we also took
action against Ofiwe, Onyeugu and Ilo; Ilo was
one of the people we had placed on the land; the
two actions were tried in the Supreme Court;

Certified copy of Supreme Court judgment ad-
mitted in evidence by consent; marked Exuibit "D";
the Ibabu people appealed to the iest African
Court of Appeal;

Certified copy of W.A.C.A. judgment admitted
by consent and marked Iznibit “E®,

After the Appeal Court judgment the Ibabu
people returned home rejoicing saying they had won
the case and were the owners of the land; they
called on their people to settle on the land; they
commenced farming and building on the land and
fishing on the three streams on the land; they cut
down raffia palm trees and set fire <+to buliding
grass in the Atu ravines; they drove me out of wy
own farm and drove away many other Iselesu people
from the land; there were mauny of them armed with
sticks and there were few of ug; they challenged
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us to fight; they destroyed our belongings and we
of Iselegu decided to see the District Officer;
the District Officer said he would call a meeting
of both sidesz; he did so and advised the Ibabu
people not to trouble us,; they told him he did
not understand the judgment and that they had won
the case; *he District Officer advised us to see
our lawyer; we authorised only the four Ibabu men
I have mentioned to work on the land: after the
appeal judgment they let in a host of thei?r people
saying the land now belonged to them; we pointed
out to the four men that judgment had not been
given in their favour for the land but they shout-
ed on us and drove us away saying the land had
been awarded to them; they continued to remain on
the land but no longer with our permicsion or with
our consent; they now deny our title and so we
want them to leave the land; T know Akezuwa; he
is not an Iselegu man; we gave him a portion of
land on Nbubo-Agbala and he has a palm plantation
theres; he Las been there about 30 years; his father
lived in Iselegu; he pavs us 20/- and some yams
each year; I know Chukwuma; he is on our land:
we placed him on the land; he pays the same rent
as Akezuwa; Akezuwa gave evidence 1in the 1953
case; he sgid to the hearing of the Defendants
then that he was our tenant; I claim the reliefs
set out in the writ.

CROSS~-EXAMTINGED BY KATINE: I showed the Ufi tree on
our boundary witn Assgwe to the ourveyors we have
a boundary with Umuockpala Asagwe; I did not call
a witness from Umnokvala Asagwe to give evidence
for me in the 1953 cases; +the people of Obikwere
the peowle of Umuocipala icsagwe and we are the Afor
peoples the veople of Obogo Igbo are also Afor
people; the people of Onicha-~Ibabu are Ukwani
(Kwale) and not Afor people; I had not been born
at the time the Onicha-Ibabu came to live in their
present town; I have been to Obilaruku and Amui
from Iselegu; between Iselegu and Amai there are
two Atus (dried up woter courses); I have been to
Onicha-Ibabus: there are two Atus between our
village and Onicha-Ibabu; the first is our bound-
ary with them and the second is close to thelir
villages; diIselegu village 1s inside Mbubo-Agbala;
I know where the Pioneer 0il Mill isjy it is in

MbubOwAgbala no part of our 1'md is called Odegbus
Unuokpala Asagwe people gave evi idence din the 1953

case; ‘they said in evidence we were their tenants
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16.

but that was false evidence; Iselegu is on our
land; Unuokpala is two miles from I““‘e sus there
is a Niger Company Store in our village; there is
also a John Holt Store there; these +two firms
pay rents to Umuokpala people; The Goverament is
vaying rent to Unmuokpela for the site of the Pion-
eer O1il Mill; I was a baby when John Holt and
Niger Company came on the lsud (Witness zbout 45
to 50 years); I know the people of Ckorori; they
are the same family with Unuolpala; about ten 10
years ago our people complained about thie rent
being paild by the Higer Comvany; we conplained
to the District Officer; the District Cfficer re-
ferred the matter to the 0bi of Abor; the Obi
went into the matter

No. 8.

SUMEARY FUNISHEENT OF JUSTIW
CONTEMPT OF COURT

ANIBEIA POR

b - o r—a —

JUSTIN ANIBEMA 1is found prompting the witness by
nodding to him to suggest what answer he is to 20
gives He 1is called upon %o show cause why he
should not be summarily committed to prison for
contempt of Court.

HE STATES: I was not nodding to the witness but
was nodding in agreement with what the Court said.

COURT: But Mr. Kaine asked a question end I had
said nothing?

HE STATES: I did not wnod.

OIDIR : The man Justin Anibema is fined £5 or to

suffer imprisonment for 21 days in default for 30
contempt of Court.
(sgd.) Charles Onyeama
Acting Judge.

No. 9.
0. NWOKEIEKE

CROSS-EXAMINATICN continues:- Niger Company pays
£20 a year rent to Umuokpala; the Umuokpala people
give us £5 out of it and not £3. The Obi said we
were to get £5 and not £3. John Holt prrs £15 a
year to Umuokpala not £20; the £5 we nre civen 40
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covers the rent from Niger Company and John Holt;
I agree that ny people of Iselegu signed the
nzreenent between the Unuokpala cnd the Government
for the Palm 0il 1111l site; I agree that 1in the
1553 casge I stvated that the Okpala-Uku of Obedo-
Igbo gave us the area on which we are now settled;
he gave us Mbubo-igbala; the Okorori people own
tiie land on the Southern side of the Iselegu river;
we people of Afor were settled somewhere else be-
fore but we Iselegus were working on Libubo-Agbala;
the people of Unuokpala came from Asagwe and joined
us in our sectitlement; we were there for a time
with them, but in view of the pressure on accommo-

dation we Iselegu people moved out and settled
where we arce now on Mbubo-Agbala land; the Umuok-
pala people are still on the old gite; I did not

personally give outbt the lands to the four people

of Cnicha-Ibabu I mentioned but my grandfather did;
the Onicha-~Ibabu people had not been placed on the
land before the Niger Company came: I was a small

boy when the Onicha-Ibabu people came but was old
enough to know who was who; at no time did the

Onicha~Ibabu people demand rent from Akezuwa but I
know the pedple sued Akezuwa and uss; that was the
1953 case; I deny that we are settled on Umuok-
pala land or that we are on the land with the per-
nission of Umuokpala; there were sbout seven Ibabu
people on the land before the 195% case; they were
fishing, farming, collecting palm fruits; the
Igabo people have been our tenants for many years
frowm the time of my fother; we have an Igabo ten-
ant Ugu; he had been on the land about seven
vears; Akezuwa has been on our land s long time
and has been a good tenant; we regard him as one
of our people; he had been paying us rent over
five years before 195% cascs

RE-EXANTINED:  Ekpese the Okpala-Uki of Cbodo-Igbo
settled the whole eight quarters of Afor on the
lands occupled by them and not only the Iselegu
people; we pay no reants or tributes whatsoever to
anyone for using Mbubo-Aghbala; our forefathers
had never paid tribute for the land or for using
the land in any way; we fish and farm the land
without anyonel!s permission; no one had taken any
action against us or our tenants before the 1953
case; we gshare the rents paid by the firms with
Unuokpala because we had surrendered the strip
cliose to the water to the Umuokpale people as com-
pensation for one of their people who had been
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18.

killed by our people during a gquarrel; they were

to occupy the land for a time;

COUNSEL tenders Native Court Proceedings No.2/54
Inibams vs. 1Ika and Others.
KAINE objectss; Case irrelevant:
to what area the case relatess
IKPEAZU: The judgment refers to Awulu land which
18 shown on the plan;

RULING: Admitted and marked Exhibit “Fv;

nothing to show

MICHAEL AMENE, Registrar, High Court Werri, pro- 10
duces the original records in Suit W/16/53% and in

Suit W/18/53 consolidated; admitted and marked

BExhibit “"G"; Volume 19 Civil Record Book Supreme

Court Warri folios 172, 182-183, 300-3C1l, 302-314,

315 to 330, 334 to 351, 352 to 355, 359 to 366.

Not sworn and not cross-examinecd.

No. 1C.
A, ACHINIKE

SECOND WITNE3S ¢ sworn on Koran states in Ibo:

My name is Akesuwa Achinike; born in Ezionu; a 20
farmer residing Iselegu; my father lived in Isel-

egu and took me there when I was a 1little boy: my
father was farming in Iselegu; he is dead now;

my father told me the white men had driven them

out of their homestead and he had come to settle

in Iselegu; the land is called Mbobu-igbala; one
Onyelue permitted my father to settle on the land;

he was =n Iselegu man; mnmy father used to pay
tribute of yams and palm wine to the Iselegu people

at harvest time; I used to carry the yams on my 30
head to the headnan; 1 always stayed at Iselegu;

I left Iselegu to go and work as a policemen in

Warri; I left the police force in 1927 and re-
turned to Iselegu; my father had died by that

time; after my father's death Unyelue permitted

me to continue to stay at Iselegu; I was permit-

ted to plant palm trees and cocoa and to farm on

the land; at havrvest time I would pay tribute of

yamns, palm wine and 2 sum of 20/-; I paid 20/-
because I farmed more then my father did: I have 40
been on Iselegu land since 1027; I have mnever

paid rent to the Defendants; I know Chukwuma; we

come from the same village but we are not relat.-d;
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he lives at Icelegu: he plarts rubber in Mbubo-
sehala land; re come to Lselesu alter me; he came
cbout 197503 the Lselasu yveople fove kim landg I
know Bisul of Onicha-Ivabu; he is deads; I saw
riinoon tre lond; ke placed a2 juju on the land and
the Ise]egu veonrle took acticn gagainst him; he was
Torming on thiie 1ondy Bianl came on the land after

me; ke did nolt cume alone; he came with Ilo, Al-
uku and Onyecugsu; they were permitted by the Isel-
eru neople to be on the laand; thiey were working
Zor me to stert with and I directed them to the
Isclegu peconle for laend; they used to pay tribute
to tue Iselegu people; they told me so themselves
the Ibabu neople sued me about three years agos
after tae Apveal Court judgment the Ibabu people
claimed to have got judgment and would not let any
one work on the land; they destroyed my Tfarm and
removed my yams anc dug up the yams I had planted;
I did not sce the people who destroyved my farm and
removed ny yams but I was told they were Ibsbu
reople; I reported to the police; the Ibabu
people are still on the lnnad disturbing uss; it
is not true the Ibabu people put me on the lands; T
did not ask them for wy land; not true I was pay-
ing them rent: nobt tirue the Iselegu people stopped
me paying rent to Ibabu people.

»e

ROSE-FXAMIT D BY KAIITT: The lanc is not celled
Odegbus; this name came 1into eXistence when this
case commenced:; the Plaintiffs call it Ybubo-Ag~
balas I Lave novrr neard them call it Odegbugj the
Ibabu had never asked me to pay rents to them un-
il I rezceived a claim from them for £250; he
Iselegu people and I were sued together; we bad
counsel in the 1953 case; I deny that in the 1953
case we pleaded that the Iselegu people called the
area in Qispute Odezbus; we toiu our lawyer the
land was called Mbubo-Agbalas I also deny that I
pleaded that tie Ibabu veople had come to me
about three yesrs before and demanded renty I did
not tell my “awvers so; I was not served a sub-
poena in this case; I commenced wy palm planta-
tion in 1934; I began paviing for the plentaiion
that year; I paid £1 und a guantity of yamss I
agree that I did not pay £i unlil the palm fruits
matured end I collected thems; +the Iselegu people
did not ask me for money; they gave me a place on
which to work; I =zgree that as a fugitive in Is-
clegu ny fatner wns to take part in cowmnmunal work;
he was not to be ftreated =ss8 a stranger; as he had
sought wseunctuary with the Iselegu people he would
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not pay rents for working on Iselegu land; I also
am treated as an Iselegu man and not as a stranger;
my own son is a leader of an age group in Iselegu;
the Iselegu people demand no tribute or rent from
me; but 1 give it of my own free will as is done
by everyone in Iselegu to mark tle commencement of
the yam season; I did not say in 1953 that the
Iselegu people demanded rent from me or asked ne
to pay rent; I told the Judze in 195% thet I
would only pay tribute of wvalm wine and would not
pay money.

RE-EXAMINED
people to work on the land;
from anyone else;

CASE FCR PLAINTIFHS.

I got permission from the Iselegu
I got no permission

DEFENDANTS ' EVIDANCE

No. 11.

A.BIOSE
FOURTH DEFSEDANT s sworn on matcliet states in Ibo:
My name is ACHI BIO3E; residing Ibabu; a farmer,
I know the Plaintiffs of Iselegu; I krnow the land
in dispute; my people call it Odegbu; I person-

ally have planted yams on that land; I have also
taken palm produce from the land; I have fished
the pools on the land; I have been doing these
things for a very long time; I did not cut down
any palm trees of the Iselegu nor did my people do
soj; all my people of Ibabu farm this land; as far
as I know none of them destroyed any palm trees on
the land; we destroyed no Agbono trees; nor cocoa
trees; there are no cocoa trees on the land; we
cut down no rubber trees; tne ponds and streams
on which I fish are Iyiekwe, Osionma, Otiti; my
father is alive; he still farms and fishes on the
land and waters;

CROSS-EXAMINED BY IKPEAZU: My people of Ibabu and
the Iselegu people had a dispute over this very
land three years ago; we claimed this Odegbu land
three years ago; a judgment was given against us
in the lower Court but the West African Court of
Appeal said the land belonged to us; we of Ibabu
use the land because it belongs to us; we would
not let the Iselegu people use the land unless they
ask our permission; we would not permit the Isel-
egu people to put tenants on tihe land as the land
is not their own; we have built new houses on the
land since the judgment;

RE-EXAMINED: No Court told us not to go on the
land.,

o
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SIXTH DUETIDANT ¢ sworn on matchet states in Iboj

SOTU ELEBEII; residing fbabug a

RVIN ATV

Iy name is

i

Tarmer; I know the Isclegu people; I know the
land in dispute; it is called Qdegbu; I farmed
on the land with my Tather; my father is dead;

he farmed on the land in his lifetime: he used to
toke me on the land; my father had been farming
on the land g long time; I used to cut palm -
fruits from palm trees on the land and fish the
pools on the land; all our peopls of Ibabu fish
on the land; mwmy father paid no rents to the
Iselegu people as the land was our own; none of
our people pays tribute or rents to the Iselegu
people and I have myscslf paild none; it is not true
that we destroyed any palm trees on the land or
Agbono trees or cocoa trees or any cther trees be-
longing to the Iselegu people; there are no cocoa
trees on the land; we did not cut down raffia
palm trees or rubber trees;

CROBS—-EXAMIIED BY TKIWALT < I know Ilo, Ofiwe and
Onyeagu; thiey have houses on the land in dispute
which we describe as Cdegbu settlement; tne three
men are Ibabu people; I know of the 1§53 case;
tlie Court was in error when it found that these
three people were placed on the land by the Isel-
egu peonle and wuen iv Tound that these of our
peonle ferming the land dld so with permission of
the Iselegu people; I Imow the Atu that the Isel-
egu neople claim to be the boundary between them
and the Tkiliki londy; 4t is not a boundary; I know
nothing =zbout a meeting swmoned by the District
Orficer Tor the purpose of explaining the 1953
judgunent to our people and the Isclegu people.

RR-BXAMTINATTON ; Nil.

BY SOUSHiT: A certificd copy of the record of
proceedings complled for the purrose of the apveal
to0 the West African Court of Apveal is W/16/5% and
W/18/53 is aémitted in evidence in place of the
original notes on the Court record book; marked
Exhibit o,
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No. 13.
E. OMUMI,

PIRST DEFENCE WITNESS: sworn on metchet states in
ITbo; My name is EZIBDE OwlU:.lUj; a farmer; residing
Ibabus I know the Plaintiffs in this case; I know
the land in dispute; there was a case over <this
land three years ago and I gave evidence thens the
land in dispute is called Odegbu; I described the
boundary during the 1¢53% case.

(COURT ¢ informs KAINE that the witness way, if he
likes, describe the bourndary now but KAINE says it
is unnecessary).

We made a plan of the land; it has been put in evi-

.

dence by the Surveyor (Exhibit "C"); we people of
Ivabu have not gone beyond the boundary of our

land as shown on Exhibit "C"; I know Iselegu town;

it 1s on Unmuokpala people's land; we do not claim
it to be Ibabu land; during the 1953 case an Unu-~
okpala man gave evidence for usj; his name is Peter
Nwakaj; Oyem Okologume of Obikwere also gave evi-
dence for us to describe our boundary with Obikwere;
the Unmuokpala man also described our boundary with
his people; I have planted yams on the land in
dispute, cutbt palm fruits from it and tapped pulm
wine from the trees on the land; I have also
fished on three pools on the land; Iyilekwe Otiti
and Osloma.

(COURT notes that this witness at first said that

one of the pools was 0digho):

I began working on the land as a small boy; my
grandfather and my father both worked on the land
in their time; none of them obtained any permiss-—
ion from the Iselegu people to work on the land
nor did I obtain any such permissions we heve
never paid them any rents or tributes; I know Ilo,
Ofiwe and Onyeugu; they are our people of Ibabuj I
know where they live; they live on Odegbu; zs far
as I know they pay no rents to Iselegu people; I
know Akezuwa Achinike; he has a plantation on tue
land; a palm plantation; our people of Ibabu put
him on the land; we took action against him in
1953; before this we demanded rents from him, but
he refused to pay; our people ¢id not go on the
land in dispute and destroy palm trees, Agbono
trees, cocoa trees, rubber trees or raffia palm
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treeg; the District
our people last
judgnent did not say

[

Officer called =@ meeting of
over this land; the 1953
we were not to go on the land;

AT Y
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the Iselegu people's case against Ilo, Ofiwe and
Onyeugu was appesled to Lagos and the Iselegu

people logty the Disgtrict Officer told me not to
gn on the lde pecause it belonged to the Iselegu

people; we told the District Oificer the judgment
did not say soj; he then advised us to consult our
lawvers; we d1id not destroy the property of the

<y )
[celegu

neople;

CROSS~m/enXITD BY TKPHAZU : I krow the Atu which
he [ u people allege is the boundary; the
land on which we of Ipabu are settled belongs to
the Ikiliki pecple; the Ikiliki people own the
land from our village up to the Atu; the Iselegu
people are not Afor people; they are strangers;
one Ugboma in .953 gave evidence to the effect
that the Atu was the boundary between Iselegu and
Ikiliki and that Iselegu was of the Afor clan; I
do not agree that the Atu is a boundary between
Tkiliki and Afor clan.

RE-SLAMTNAT TON ¢

Nil.

ho. 14.
2. NWAEA .,

SECOND WITHRSS sworn on matchet states in Ibo:
1y nane 1.8 fLLNA WWARL: residing Unuokpalas; a
farmer; I know the Iselegu people; I know the
Onicha-Ibabu people, defendants; I gave evidence
in the 1053 case:; my people of Unmuokpala own the
land on which Iselegu town is situated; I know
Niger Company Station at Iselegu; I also know
John Holt Station at Iselesu and the Pioneer Oil

Will Station at Iselegus; our people collect the
rents paid for these SiteSZ Niger Compeny peys

£20 John Holt pays £153; the payment of went last
vear by Niger Comnony was nade to us; WwWe gave re-

ceipts; we gave the site of the 0il Nill to Govern-
ment; we are vaid £10 for it; Niger Company came

about 50 years ago; similarly John Holt; we give

£3 out of the kiger Compary rent and £2 out of the
Jonn Holb rent to +the Iselegu people; we commenced
giving them o share of the rent about Ten years
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agoj this was because the Obi of Abor requested
us to give a share to Iselegu; we explained to
the Obi of Abor tha* we had not been in the habit
of giving the Iselegu part of the rent; O0bi per-
suaded us to give them a share as they were settled
o our land; we did not give them a share last
year; we gave them no part of the 0il Mill rent;
we gave the Iselegu people the area where they are
settled; +they did not give us land as compensation
for any of our people killed; An Akpu tres stands
on the boundary between us and the Ibabu people;
the boundary then goes on to where a market road
runs then to an Ogilisi tree then to an Abosi tree
then to a mango tree; <from the manro tree it ex-
tends to an Uriari tree on the Obikwere boundary;
we have no boundary with Iselegu neople.

CROSS-EXAWMINED BY IKPEAZU s I know the extent of
thie land we gave to Iselegu people; the land is
within our own land; we defined no boundary for
them; they could farm anywhere on the land; they
pey us no tribute; this settlement of the Iselegu
people on our land took place several years ago
and I heard of it from my father; our land does
not extend to the Atu; I do not know Iyikwe water;
I do not know Oshoma pool; I am not aware the Is-
elegu people farmed up to the Atu.

RE-EXAMINATION ¢ Nil.

No. 15.
0. OKOLOUGUMA

THIRD WITKESS: sworn on matchet states in Ibo;

My name 1s OYEM OKOLOUGUMA; farmer; residing
Ovikwere; a native of Obikwere; I know the people
of Iselegu and the people of Onicha-Ibabu; my
people of Obikwere have a land boundary with
Onicha-~Ibabu people; on the boundary are an Akpu
tree, Aliadu trees, Ekwe tree, zn Ogbu tree; I
have seen the Onicha-Ibabu people farming on their
side of the boundary.

CROSS-EXAMINFED BY IKPEAZU: Wit.

TO COURT: Qur boundary with Umuokpala is marked
by an Abosi tree, a mango tree and an Ogirisi tree;
only these three trees;

RE~-EXAMINATION 3 Nil.

10
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No. 16.
COUSSEL'S ADDRESSES

EATNE ADDREGSES COURT:  The land has heen subject
of previous litigaticn; we were Plaintiffs then
and sousht declaration of title against present
Plaintiffs, then Defendants; we lost; no counter-
claim for title; our losing the cage did not con-
fer title on them; no injunction granted against
us; we are estopped from again cloiming titles
Ekpo wv. Ita XI N.L.R. 68; DNtiero v. Akpan 3
N.L.R. 103 (Privy Couucil); the claim for trespass
and injunction against three of our people in 1953
had been upset on appeal and the findings of the
Court of trial have no longer any effect; cass of
tenancy and trecpass to be proved afresh; no es-
toppel; no witnesses to prove anything for Plain-
tiffs except Surveyor, Olisedozie and Akezuwa; no
evidence from Umuokpala as to boundary; no Obik-
were man gave evidence as to their boundary with
Plaintiffs; mno evidence from Ikiliki people of
tihelr boundary with Plaintiffs; no evidence from
Okorori people as to boundary on the sonth; rents
collected by Umuokpala; only £5 to the Plaintiffs
out of £%5; evidence that the Plaintiffs live on
Unmuokpala land; refers to nage 62 of Zxhibit “WGt
line 10 why Unuokpala took part in the lease;
also page 61 line 27 contrast with evidence now
given about compensation for killing an Umuokpala
and intervention by Coi of Abor; plan incorrect
since the area slleged surremdered to Unuokpala
not shown; evidence of long user by the Defend-
ants; even if Flointiffs got declaration of title
injunction may be refused; Olisedozie not to be
believed in view of conflict of his evidence now
with 1953 evidence; Akezuwa's statement of defence

in 1953; pages 22 and 23 of Exhibit "G" paragraphs

1 and 9; denied now; he now admits he pays no
rents and tribules and that ke is treated as an
Iselegu man; +the yams he hands in to the fanmily
nead ig not Tribute as every Iselegu man gives
this to his family head; Akezuwa sald in 19%% he
was asked to pay rent; Exhibit "G% page 63 line

6 to line 25.

IXPrAZU TN BEPLY 3 Claim in trespass and injunc-
Tion put title in issue; Kponigho v. Kodadje
2 W.A.C.A. 245 in the 1953 case (W/18/53) issue
was joined as to title; see page 35 of HExhibit
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"W paragraph 5 W.A.C.A. judgment is to be exzmin-

ed to see what is accepted and what is rejected;
Exhibit "E" and if the Avpeal Court did not dis-

turb the facts found by the trial Judge even though

it reversed the verdict, the facts are still bind-

ing on the parties; Mr. Kaine is now estopped in
view of his own concessions in the apveal Court

when arguing the appeal in W/18/53 from stating

that his clients are not tenants; abundant evi-

dence for the Plaintiffs even now to support the 1
claim; if Plaintiffs! evidence is believed we

must succezd; Olisedozie gave evidence of bound-

ary; evidence before ibauefo, J., in 1953 is in
evidence in this case; evidence of neishbours

given them; Akezuwa our tenant; putting him on

the luand and his father before him is an act of
ownerships; his evidence about the Ibabu tenants
Biani whom he introduced to Iselegu; Defendants
cannot now say land belongs to Unuokpalas; not
pleaded; 4 W.A.C.A. 78 Candoso v. Doherty; 20

Judgment reserved.

(Sgd.) Charles Onyezama
Acting Judge.

(&)

s

No. 17.
JUDGMENT .
MONDAY THE 30th DAY OF APRIT, 1956
Suit No.W/82/1955.

BETWEEN :~ Olisedozi Nwokeleke and 2 Cthers
For themselves and on behalf of
the people of Iselegu Plaintiffs 30

—re avas 35

- and -

Osele (m) and 10 Others
For themselves and on behalf of
the people of Onicha-Ibabu  Defendants

TKPEAZT  for Plaintiffs.
KAINE for Defendants.
JUDGMENT

The Plaintiffs in this case suing for then-
gselves and on behalf of the Iselegu people clainm
against the Defendants representing the people of
Onicha-Ibabu:



20

30

27.

"(1) Declaration of title to the land known as
Mbuboagbala otherwise called greater
Touboaghbeala land situated at Iselegu and
edged yellow on the plan to be filed in
this case.

(2) £50 damages for trespass committed on the
land by the Defendants.

(3) Injunction to restrain the Defendants
namely the people of Onicha-Ibabu their
servants ard agents, heirs and successors
from entering on the szid Wbuboaghbala
land and making use thereof without Plain-

tiffs permission.

(4) Porfeiture of the possession of tenancy
of 9th, 10th and 11lth Defendants dispute
arose about 3 years now".

The claim was filed in the Afor Native Court
and was transferred to this Court by the District
Officer, Aboh Division by virtue of the powers
conferred on him by Section 28(1)(c) of the Native

Courts Ordinance: Cap.l42 Laws of Nigeria.

Pleadings and plan were ordered and duly de-
livered.

The Plaintiffs allege by their Statement of
Claim that the land in dispute is called Mbuboag-

bala, while the Defendants by their Statement of
Defence say it is called ODEGBU. The identity of

the area in dispute has however been settled Dby
the plan put in evidence for the Plaintiffs, and

by whatever name it is called I £find that the
aree in dispute iu this case is all that ares
verged in yellow on Exhibit "B";

The Plaintiffs allege by their Statement of
Claim that they uLad permitted one Diani and four
others, namely: Obuku, Ofiwe, Ilo and Onyeuku of

the Defendants'! village, to farm on poritions of
the area i dispute at their request and on pay-
ment by each of them of an annual tribute of

twenty yams. This was 111 1928 and this tribute
was pald up to 1941, When default was made in
payment in 1941 and Dicni put a juju on the land,

thie five tenants were prosecuted to conviction by

the Plaintiffs' Chief.

The Defendants' pcople then left the land,

but later were re--admitted when they showed they
were penitent, Tre Defandants! people then re-

suned payment of blle usual tribute until about
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four years ago when the Defendants laid claim to
the land.

The Defendants by their Stotement of Defence
deny these allegations and put the Plaintiffs to
NITRICEEST" (sic) proof thereof.

The Plaintiffs plead cerizin judgments of the
Supreme Court which dismissed a claim for title
brought by the Defendants against the Plaintiffs
and which awarded damages to the Plzintiffs against
the Defendants for trespass on this land in dis- 10
pute, and of the West African Court of Avpezl on
the question of damages for trespass.

The Defendants by their Statement of Defence
admit these Jjudgments.

The Pleadaings then launch into argument on
the facts which led to the Jjudgment of the Supreme
Court and the reasons why the appcal was allowed
by the West African Court of Appeali. The effect
of the judements of the Supreme Court and  the
West African Court of Appeal is also discussed. 20
All this appears to me quite unnecessary and to
amount to prolix pleadings. By Order 32 rule 5
of the Supreme Court Rules

"Every pleading shall contain a statement of
"all the material fa:ts on which the party
"yleading relies”.

The Plaintiffs then allege acts of ownership
in the form of leases of jportions of the land to
different tenants. The Defendauts deny these
acts. 30
The Defendants by their Statement of Defence
allege that the land in dispute belongs to themn,
and allege certain acts of ownership.

The evidence called at the hearing was uuch
shorter than the length of tiie pleadings and the
number of documents and plans put in evidence
would have led one to expect.

The first witness for the Plaintiffs put in
evidence the plan he made for tuis cas and the
plans which were before the Supreme Court during 40
the hearing of the case between the parties in
1953. He also stated that he saw signs of des-
truction by cutting and burning of certain trees,
and also saw new houses bullt by the Defendants’
people within the area in dispute. Under cross-—
examination he admitted that he had not indicsted
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the existence of the trees he now says were cut In the
and burnt on the plan made in 1953. High Court
The first Plaintiff gave evidence and des- -
cribed the boundary of the land nhe and his people No.17.
claim. ile said his veople had placed four of the Judement
Defendants' peopie on the land ss tribute paying 1GEMment .
tenants about 28 years ago. His people were, at 30th April,
the same time, working on the land but acknowledg- 1956
ing no overliord. - continued.

The Defendants' people who were tenants on
the land placed a juju on the land thus laying
claim to the land. This was about fifteen years
ago. A Court action followed, and the tenants
left the land. Some time later they returned
and promised to be of good behaviour for the fu-
ture and were allowed to coatinue their tenancy on
the old terms; About four years ago, they re-
sumed their old headstrong attitude and another
Court action followed. There were two Duits
W/16/53 and W/18/53. In the first the present
Defendants claimed title to a piece of land shown
on the plan (Bxhibit “C"), and in the record the
present Plaintiffs claimed damages for tlrespass
from an injunction againsv the four persons they
alleged they had put on the land. The actions were
consolidated and the Defendants' claim for title
against the present Plaintiffs was dismissed,
while damages were given in favour of the present
Pleintiffs and an injnuction ordered against the
Defendants named in vhat suit.

The case went on apneal to the West African
Court of Apvreal wi.ch dismissed the appeal Tfrom
the Supreme Court judguent in so far as it relatv-
ed to Suit W/16/53, and allcwed it in so far as it
related to Suit W/18/53.

The Defendants' people regarded the outcome
of the appeal as a victory and invaded the land in
ispute in large nurbers driving the Plaintiffs
out of iv. They cut down and burut trees and put
up new buildings.,

Yie Plaintiffs testified thet his veopie had
put otier tenanis on the land many years before,
and he referred in paxticular to Akesuwa and Chuk-
Wilina . Thege tenants pald reuts and tributes to
his people. Under crosc-eraminetion tThe first
Plaintiif adpitted tnat the Umuokpala people were
receiving rents from certain firms established
within the lend in gispute and from Govermment for
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a Pioneer 0il 1Mill in the area in disnute. It was
put to him that the portion of the land in dispute
where his people live belongs to Unuokpela people
and he denied this. No objection was taken by
Plaintiffs' Counsel to this line of cross-eXxamina-—
tion which sought to introduce an issue not raised
in the Statem=nt of Defence. owiere in  the
Statement of Defence is it suggested, or stated,
that the land in dispute, or any part of it, be-
longed to the Umuokpals people. The defence set
up on the Stateinent of Defence is, and must remain,
that the Deferdants own the land themselves, or
that the Plaintiffs do not own it. In Esso Petrol-
eum Company v. Southport Corporation (1955) 3 ALl
E.R. 84 (House of Lords) Lord Normand said:

“The function of pleadings is to give fair no-
tice of case which has to be met so that the
opprosing party may direct his evidence to the
issue disclosed by them ........ To condemn a
party on a ground of which no fair notice has
been given may be as great a denial of justice
as to condemn him as a ground on which his
evidence has been inproperly excluded".

I thererfore propose to disregard entirely all
the evidence tending to show that the land in dis-
pute beloags to Umuokpala people, and will confine
myself *o the task of determining on  the other
evidence, whether the land in dispute belongs to
the Plaintiffs a not.

The other witness called for the Plaintiffs
was one of their tenants, Akezuwa. He said he
had been on the land in dispute with his father
who farmed on it. They had been permitted to
settle on the land by the Iselegu people and his
father paid tribute to the Plaintiffs' people in
his lifetime. The witness worked as a policeman
at Warri for a time, and after his retirement in
1927 returned to Iselegu where h2 is now settled.
The Plaintiffs! people permitted hia to farm on
the land and he paid tribute and rent. He gave
evidence regarding the other terant Chukwuma; and
he also stated that he had directed the four people
named in the 1953 case from the Defendants quarter
who were his labourers, to request the Plaintiffs
to allow them some land on which to farm.

Under cross—-examination, it became clear that
this witness was not telling the truth when he said
he was paying rents or tributes as a tenant to the

10
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Igeleru. The fact appeared to be that he had In the
buen obsorbed inte the Iselegu community and at High Court
the coumnencenent ¢ each yam season gave certain e
customary gifts to the quarter head as was done by 70.17
everyone else. He was confronted witn his state- KO L.
ment of Defence ond his evidence in the 1953 case, Judgment.
and he denied what he had said in 1953%. 1 formed L
the opinion that this witness was so biased in 50th April,
1956

favour of the FPlaintiffs' people that he was not
wholly reliable.

The Deferdants denied the allegations of the
Plaintiffs and their witnesses and claimed the
land as their own. They called two witnesses
PETER NWAKA and OYEM ORKOLOUGUMA who stated that
their people had boundaries with the Defendants.
These witnesses came from Tmuckpala and Obikwere
respectively. Umuokpala lanus lie South-west of
the land in dispute, and Otikwere lands lie Hast.
The effect of the evidence of these two witnesses,
if believed, would be to sgueeze the Plaintiffs
out of the land in dispute and establish that the
land in dispute (except for the Plaintiffs' home-
stead) belonged to the Nefendants. The issue has
however been settled in the 1953 case and there is
a valid and subsisting judgment which heas denied
the title of the Defendants as against the Plain-
tiffs to a large portion of the area in dispute.

- continued.

It does not however follow that because the
Defendants' claim to title was dismissed, the
Plaintiffs? claim to it must succeed.

Counsel for the Plaintiffs relies to a very
large extent on tire findings of fact by Mbanefo,
Je. In the 1953 case. In his judgment then, the
learned Judge saild:-

"As I have said, I accept the evidence by the
Defendants' witnesses that the boundary be-
tween the Afor clan and Tkilike is the Atu. I
reject the Plaintiffs' evidence as to the
boundary between them and Ovikwere. The boun-
dary they describe seems so unnatural and ar-
tificial that I am unable to accept it".

And agains-

"T an satisfied that Biani and Oloku lived in
the settlement shown on the Plaintiffs' plan
as old Odegbu settlement and that they settled
there with the permission of the Iselegu. I
find also that the otiier Ibabu people who live
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"at the settlement including Ofiwe, Ilo and
Onyegu were placed there by Iselegut.

Counsel for the Plaintiffs argued that these
findings concluded the issues and that the parties
were bound by them notwithstanding that the Appeal
Court upset the award of damages in the Plaintiffs!
favour.

I consider that the issues were dealt with in
the 1953 case, namely (1) had the then Plaintiffs
roved enough to get a declaration in their favour;
?2) were the mamed Defendanis in the cross action
trespassers. The learned Judge, on the evidence
before him answered the first in the negative and
the second in the affirmative.

It is clear that in refusing a declaration to
the then Plainciffs, he had not and could not have
conferred it on the present Plaintiffs since they
had not counterclaimed for titles Ntiaro and
another v. Akpam and another 3 N.L.R.10. If the
present Plaintiffs wish to get their title to the
land declared, it appears to me that they have to
prove their title in full, and that findings of
fact at some other hearing cannot avail them, un-
less these facts are admitted by tiheir adversary.

The onus of proof is no less on them now than
it was on the Defendants in 1953. It is not open
to the Plaintiffs to import into this case, evi-
dence given before another Judge by witnesses who
have not testified before mng nor can it be right
that I should ve bound, at first instance, by find-
ings of fact by another Judge based on hkis lmpress-—
iong of the credibility of witnesses who are not
before me.

I therefore hold that the Plaintiffs cannot
rely on the findings of fact by the learned Judge
in the 1953 case as establisiing any more than
that the then Plaintiffs had no* proved their claim
to title. Counsel for the Plaintiffs tried an-
other line of atvack. He argued that although
the Appeal Court in 1953 case allowed the Appeal
in respect of damages for trespass, it did so be-
cause it had been proved that the Defendants were
allowed on the land by the Plaintiffs and that
they were tenants of the Plaintiffs anc not tres-
passers. In other words, this specific finding
by the learned Judge had, far from being upset,
been actually upheld on appeal.
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It followed, argued Counsel, that the present
Defendants (or some of them at any rate) were es-
topped from denyingz their tenancy.

I consider that this argument is ingenious and
attractive, but that it ie contrary to the author-
itie

0 o9

iﬁ

The learwned author of Spencer Bower on Res
Judicata at page 34 paragraph 45 of the book states
the law on the point as follows:s-

"When a judicial tribunal of competent original
jurisdiction had granted or refused the relief
claimed in an action or other proceeding, and
an appellate tribunal reverses the judgment or
order of the Court of first instance and either
refuses the relief granted below, or grants
the relief refused below, as the case may be,
the former decision till then conclusive as
such, disappears altogether, and is replaced
by the appellate decision, which thenceforth
holds the field, to the exclusion of any other
as the res judicata between the vartiesh.

An Indian case aprlies even more exactly to the
present issue. It 1s the case Nilvaru v. Nilvaru
(1881) I.L.R. 6 Bom 110 digested at page L5l of
Volume 21 English and Eupire Digest; footnote r.-

"When the judgment of a Court of first instance
upon a particulsa.’ issue is appealed against,
that Judgment cecesed to be res judicata and
becomes res sub judice and if the appellate
Court declines to decide that issue, and dig-
roses of the case on other grounds, the judg-
ment of the first court upun that issue is no
more a bor to a future sult than it would be
if that judgment had been reversed by the
Court of Appeal®.

In view of these authorities, I hold that the
effect of allowing the appeal in Suit W/18/53 was
to wipe away the findings of fact and decisions on
tne law by the Court of first instarnce. In the
words of Spencer Bower "the former decision e.o....
disappears altogether®,

In the case before me the issues are, in my
view, at large, and no estoppel operates against
the Defendants.

I have considered tThe evidence proffered by
the Plaintiffs in this case. In this Court,
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Akezuwa states he has a cocoa plantation and the
surveyor says he saw signs of Akezuwa's cocoa
trees destroyed by the Defendants. In the 1953
case (just three years a2go) Akezuwa made no men-—
tion of any cocoa trees. He then talked of a
paln plantation. I consider that this witness
was discredited under cross-~examination and that
I cannot rely on his evidence.

The only other evidence before the Court
therefore is the evidence of the first Plaintiff. 10
He has not called his neighbours with whom he has
boundaries or any other of his tenants on the
land, apart from the unreliable Akezuwa.

Before the Plaintiffs can get a declaration
of title in their favour they must prove acts of
ownership numerous and positive enough and of suf-
ficient duration to warrant the inference that
they are exclusive owners:

FKPO v. ITA XTI N.L.R. 68.

Prom the evidence before me all I can say is 20
that both parties are in occupation of portions of
the ares in dispute and farm the area. The evi-
dence by the firgt Plaintiff alone has not satis-
fied me thet his people are exclusive owners of
the land in dispute or that the Defeundants or some
of ther were his tenants or trespassers.

The Plaintiffs having failed to discharge to
my satisfaction the onus placed on them, I dismiss
the claim with costs assessed at 20 guineas.

(Sgd.) Charles Onyeama, 30
Acting Judge.

No. 18.
NOTICE AND GRCUNLS OF APPEAT
FZDERAL SUPRcME COURT
NOTICE OF AFPTTAT

W/82/1955
BETWEEN :.- 1. Olisedozi Hwokeleke )
2. Okolafor Anibemsa 3

3. Oyem Ebinum
(For themselves and on |
behalf of the people 2

of Iselsgu Slaintifis

-~ and -~
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Oyemike

Onyeidu

0io (m)

Ofiwe (m
11. Onyeugu (m)
(For themselves and on)
behalf of the people ;
of Onicha Ibabu)
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Defendants

TAa¥e NOTICE that the Plaintiffs being dis-
gatisfied with the decision of the Warri High Cowrt
contained in the Jjudgment of Mr. Justice Charles
Onyeama dated the 30th day of April, 1956 do here-
by appeal to the Pederal Suvreme Court upon the
grounds set out in paragraph 3% and will at the
hearing of the appeal seek the relief set out in
paragraph 4.

And the Appellants further state that the
names and addresses of the persons directly affec-
ted by the appeal are those set out in paragraph 5.

1. GROUKDS OF APPRATL

Misdirection: The learned trial Judge mis-
diregted nimsel? by rejecting by findings of fact
in W/16/5% when he held as follows:—

(a) “It is not open to the Plaintiffs to im-
port invo this case, evidence given be-
fore another judge by witnesses who have
not testified before we; nor can it be
right that I should be bound, at Ifirst
instance by findings of fact by another
judge based on his impressions of the
credibility of witnesses who are not be-
fore me".

(b) "I therefore hold that the PlaintifTs
cannot rely on the findings of fact by
the learned judge in the 1853 case as
establishing any more than that the then
Plain?iffs had not proved their claim to
title™.

2. Non~Direction: The learned ftrial judge failed
to direct nis mind to the effect of the judgment on
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- continued.
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No.1l9.

Revised Grounds
of Appeal.

3rd April, 1957.

56.

appeal in W/16/53 as he confined himself to V/18/53
when he held as follows:-~

"I hold that the effect of allowing the appeal
in Sait W/18/5% was to wipe away the findings
of fact and decisions on the law by the Court
of first instancet.

3. Error in law: That the learned trisl Judge
erred in law in holding in effect that 2all +the
issues of fact conclusively settled in Suit W/16/53
should be reagitated.

The decision is unreasonsble and unwarrantable
having regard to the weight of evidence.

4. Relief sought from the Federal Supreme Court.
That tae sald decision be set aside and judgment
entered for the Plaintiffs for unencumbered euntitle,
possession and injunction.

5. Persons directly affected by the appeals
1. Olisedozi Nwokeleke c¢/o Afor Native)
Court Afor.;
2. Okolafor Aniboma do. S
3. Oyem Ebinum do. ) Plaintiffs
1. Osele (m) of Onicha c¢/o Onicha )
Native Court)
2. Ugbe (m) do. )
3. Osademe (m) do. )
4. Achi (m) do. 2
5. Onili (m) do. ‘
6. Emesolu émi do. é
7. Oyenmike (m duv.
8. Onyeidu (m) do.
9. Olo (m) do. )
10. Ofiwe (m) do. )
11. Onyeugu (m) do. gDefendants

Dated at Onitcha this 9th day of May 1956
(Sgd.) Chuba Ikpeazu
Appellants!' Solicitor.
No. 19.
REVISED GROUNDS OF APPEAT,
IN THE FEDERAL SUPREME COURT OF NIGERIA
HOLDEX AT TBADAN

(Title as No. 18)

That the learned trial judge misdirected himself
and erred in law in that he:-
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(a) Hell that the effect of the judgment on appeal In the Federal
in Suit W/18/53 was to wipe awey the findings Supreme Court.
of fact by the Court of first instance, and

failed to give effect to the principnle that §o.19
the judgnert of the Court of firsu instance e
was replaced by the appelliate decision. Revised Grounds

(b) TFailed %o direct himself as to the findings of Appeal.

of fact confirmed by and imported into the 2rd April, 1957
appellate decision in Suit W/18/53, and in - continued.
particular failed to direct lLiimself as to the

findings of fact of the Appellate Court that

the Plaintiffs-Respondents in that case (the
Plaintiffs-Avpellants in thiu Appeal) are

owners of the land known as iLbubo-Agbala.

(¢) Held at all the issue of fact conclusively
settled in Suit W/18/53 should be regitated
and reconsidered by him.

(d) Pailed to give any or any proper considera-
tion to the effect of the decision of the
Appellate Court in Suit W,/16/53.

2. That the decision of the learned trial judge

is unreasonable and unwarrantable having regard to
the weight of the evidence.

DATAD  the 3rd day of April, 1957.

(Sgd.) Chuba Ikpeazu
Anpellants! Solicitor.

No. 20. No.20.
COUMBEL'S  ARQUUMENTS Counsel's
I THE PiBoRAL SUPREME COURT OF NIGERIL Arguments.
HOLDEN AT TAGOS 12th February,
19580

WEDNESDAY TEE 12th DAY OF FIBRUARY, 1958
D#ORE THEIR LORDSHIPS

WRIE C.%,C.HAGEQON DE LESTANG, AG. FEDERAL CHIEFR
JUSTICH

VYIRS JOHN ABBOIT, FEDERAL JUSTICE,

SIR JAMES LRNIEY COUSSEY, AG. PuDERAL JUSTICE

FsC. 17/1957

0. NWOrBIEKE & 2 OTHERS etc. Appellants
Vs.

OSELE & 10 OTLERS OF ONICHA etc. Regpondents
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Tkpeazu for
Plaintiffs.

Kaine for
Defendants.

38.

Mr. CHUBA IKPUAZU for Appellaunts.
. H.U. KAIWE for Respondents.

IKPEAZU  Applies for leave to file additional
grounds of appeal.

KATINE No objection.

Order Leave to file and argue additional
grounds of appeal granted.

IXPEAZU. Plaintiffs rested claim on ownership
Trom time immemorial.  Alleged Defendants custom-
ary tenants. Defendants also claimed ovmershin.
Denied being placed on the land by Plaintiffs.
Issue Jjoirned on ownersihip, possession and trespass.
Judgment p.26. Plaintiffs rely on Exhibits G andé
E. hAccepted parties on the same. P.%1 Line 28 -
P.3%% line 6 - Judge misapplied tne law. 2 WACL
p.24. Pleintiffs in 18/1953 put their title in
issue irnasmuch that they claimed¢ damagses for tres-
pass and injunction. Exhibit G p. wznibit &

Do In case No.1l6/53 Respondents cluimed title,
damages, injunction against the Anpelliants.

In case H0.18/1953 Recpondents claimed damages for
trespass and injunction.

Case 16/5% was dismissed.
In case 18/5% he gave judgment for Anpellants.

An appeal to W..i.C.h. (Exhibit BE) it upheld the
dismissal of action in Suit 16/53. ilc reversed
judgment in 18,53 on the ground that Respondents
were tensnts of Appellants and not trespassers.

TKPEAZU stopred

KAINE: P.60 - I consider that the Hespondents are
estopped from avering ownership as against Mppell-
ants. Still Appellants had to establish their
title and they failed to do so. I did not submit
in the appeal in 18/195% that Respondents were
tenants of Appellants. I argued that the trial
judge had made two contradictory findings viz that
we were tenanls and trespassers. S0 loag as the
Appellants have come to court and claiwed declara-
tion of title they must prove their title conclu-~
sively. The court must therefore look at the
evidence led by the Appellants in the present ac~
tion. The only witness has contradicted himself
- great deal.
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PHAZT 2 Jus rtii was not pleaded. Ask for
deo_“rqtjon of t*wlb, injunction, dawages for for-
feiture.

C. A. V.

(Sgd.) M.C. Nageon de ILestang,
Ag. F.C.J.

No. 21.
JUDGMENT .
IN THR IEDERAL SUPRENE COURT OF NIGERIA
10 HOIDEN AT TAGOS
JIONDAY THE 24+L DAY OF FWERUARY, 1958
BEFORE THLIR LORDSHIPS

M.CL.ULGECN DE LESTANG  £G.CHIEP JUSTICE OF THE
FEDERATTON

PEDERAL JUSTICE
FEDmRAL JUSTICE

MYTES JOdL ABBOLT
SIR HENLEY CUUSSEY AG.

F.5.C. 17/57

BATWERN - 1. Olisedoszie Nwokelekeg

2. Okolafor Anibema
20 5. Oyem FEbimum )
(For themselves and §
)

on behalf of the Plaintiffs/
people of Iselegu) Appellants
- and -
1. Osele (m) ;
2. Ugbe {m)
3. Osademe (m) i
4. Achi (m)
5, Onili (mg )
30 6. Emesolu (m )
7. Oyemike gm) )
8. Onyeidu m) )
9. 0lo m) )
10. Ofiwe (m) )
11. Onyeugu  (m) 5
(For themselves and ;
on behalf of the
people of Onicha ) Defendants/
Ibabu )  Respondents,

In the Federal
Supreme Court.
No.2Q.

Counsel's
Arguments.

12th February,
1958
- continued.

Ikpeazu in reply
for Plaintiffs.

No.2L.
Judgment.

24th Pebruary,
1958.
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JUDGMENT .

It is convenient for reasons which hereafter
appear, to relfer, in giving judgment on this ap-
peal, to the parties by the name of their respec-
tive villages, Iselegu and Ibabu.

The Iselegu people were the Plaintiffs in the
Court below and are the Appellants herc. The Ibabu
people were the Defendants in the Court below and
are the Respondents here.

The Iselegus seek to have reversed a judgment 10
given in the Warri Division of the Western Region
High Court (Onyeama J.) in favour of the Ibsbus
whereby the claim of the Iselegus for a declaration
of title, damages for trespass, injunction, and
forfeiture, against three of the Ibabus, were dis-
missed. In dismissing these claims the learned
Judge said:-

"From the evidence before me all I can say is

that both parties are in occupation of por-

tions of the area in dispute and farm the 20
area. The evidence by the first Plaintiff

alone has not satisfied me that his people

are exclusive owners of the land in dispute

or that the Deferndants or some of them were

his tenants, or tres»nassers.

The Plaintiffs having failed to discharge to
uy satisfaction the onus placed on them, I
dismiss the claim with costs assessed at 20
guineas".
The learmed trial judge does not seem to have 30
dealt specifically with the claim for forreiture
and to have only touched upon the claime for tres-
pass and injunction. T deal with these heads of
claim later in this judgment.

It is necessary first to detail sowe oif the
history of previous litigation Letween the pariics
and to begin by saying that it is common ground
that the land and parties concerned in the earlier
lawsuits are the same as those concerned in ‘this
appeal.

The Iselegus began the legal battle in Novem~
ber, 1952, alleging trespass and claiming damages
therefor and an injunction. The Ibabus retorted
in January, 1953, by claiming title to the land,
damages for trespass, and an injunction. BHach of
the two actions coriginated in a different Native
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Court, and was later transferred to the Warri Div-
ision of the fornier Supreme Court of Nigeria.
There the action by the Ibabus becare suit No.
W/16/53 and that of the Iselegus suit No.W/18/53,
these two sults bein: later consolidated.

At the trial of the consolidated suits Nbanetfo
J. dismissed the claims of the Ibabus and awarded
the Iselegus dzmages for trespass and an injunc-
tion. The Ibabus appealed to the West African
Court of Appesal. That Court, on 15th November,
1954, dismissed the appeal azainst the rejection
by Mbanefo, J., of the Ibabus' claims, but allowed
thelr appeal against the award to the Iselegus.
The Appeal Court took the view that Mbanefo J. had
misdirected himself in awarding damages for tres-
pass and an injunction against the Ibabus, and the
relative portion of the Appeal Court judgment
reads as follows:-

"!r. Kaine was, however, on firmer ground
as regards that suit W/18/53 in which his
clients were the Defendants. The two grounds
of appeal relating to this part of +the case
were based on the submission that the learned
trial Judge was wrong in law in granting
damages and an injunction against the Defend-
ants/Appellants in suit W/18/53 inasmuch as
the Defendants/Appellants were tenants and
net trespassers.

Mr. Kaine drew attention to the evidence
given by Olisedosi Ogu the 3rd witness for
the Iselegu people. This witness stated
tuat the Iselcgu people had, as tenants, some
Tbabu Onicha persons, including Onyegu and
Ofiwe who are the Defendants in W/18/53.

Mr, Kaine also pointed out +the learned
trial Judge had expressed himself as 'satis-
fied!' that the land in dispute was farmed ex-
tensively by Iselegu people and that if any
Ibabu farmwed it before this dispute began, he
did so with the permission of Iselegu.

I am of opinion, after giving considera-
tion to Ir. Ikgeazu's submissions, that the
appeal in /18/53 nust succeed.

The learned Judge's findings regarding
the position of the Ibabu Onicha farmers on
the land in dispute are not consonant with
the decision that they were trespassers. What

In the Pederal
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24th February,
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- continued.
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is more, there are the very important facts
that the alleged trespass occurred in 1941
i.e. about eleven years before action brougnt,
and that the 3rd witness for the Isclegn
people stated trat after the 1941 trouble be-
tween his people and Ibabu Onicha tenants,
the latter made amends and were allowed to
return to the land where they stayed and paid
tribute until trouble started again some
three years before the hearing of the case
when the tenants failed to pay trioute for
two yrare in succession and the Iselegu land-
lords took the matter to Court (i.e. claimed
damages for trespass and an injuuction,.

Mr. Ikpeazu made the submission that the
Ibabu Onicha tenants had dernied their land-
lords!' titles and that this justifies the
claim in trespass.

I need only point out that the claim of
title was made in 165% after the Iselegus haad
started the proceedings which became Suit
W/18/5%. At any rate, the Iselegus founded
their action on a trespass dating back to 1941
and this averment was never amended".

Prior o the beginning of the present proceed-
ings, therefore, there was (and still is) subsist-
ing a judgment of the West African Court of Appeal
which decided (a) that the Ibabus were not  the
owners of the land in dispute, and (b) that, in
their preseuce on the land, they were unot trespass-—
ers.

In the face and in spite of this judgment tine
Tbabus averred, in paragraph 10 of their Defence
filed in the present action, that they were the
owners of the land. That averment should nave
been struck out by the Ccurt below and in sny case
the Ibabus are now (as then), by the judgment of
the West African Court of Appeal, precluded Ifrom
avering that they own the land.

The second part of the judgment of +the Vest
African Court of Appeal decided thnat the Ibabus
were not trespassers. The first part held that
they were not the owners of the land. If tuey were
neither trespassers nor owners what else could
they be but tenants? In my opinion, if A is found
on Blackacre, he is there either as owner, or as a
trespasser, or as a tenant (in which fterm I include

10
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persons on lsud by the leave or licence of the In the Federal
ownsy whetlher on Oﬂ]ﬂ@lt of rent (in Lind or in Supreme Court.
noney) or not)}. ‘lhere is o fourth allernative.

That the Ibabus rogd*uuu themselives as ten~ TNo.21.
ants seems clear bothr from the second ox their Jud ement
acditional grounas of appeal to the West African gment .
Court of Appeal, and from the siandnoint adopted 24th Psbruary,
by then before that Court, and evitomised in that 1958
part of the Jjudsasent of that Court whichh I have - continued.
quoted above. ihe sccond additional ground of
aprecal reads:~  "That the learned +trial Judge

was NTOHP in law in granﬁing claim for damages of
(sic) respass when the Plaintiff s" (Iselegus
tevidence shows that the Respondentsh (Ibabus)
Yyere tena”ts and, thersfore, that their entry was
lawfulh Andg, ¢ndceQ, it was mainly an that ground
of aynual that they succeeded.

¥r. Ikpeazu agalin gppeared for the Iselegus
liere and Mr. Xaine for the Ibabus.

A number of grounds of appgeal was originally
filed and leave was granted to file and argue ad-
ditional grounds.

Mr., Ikpeazu argued ail the original grounds
and the additional grounds together.

Onyeama J. in his Judgaent quoted from Spen-—
cer Bower on Res Judicata (page 34, paragranh 45)
as follows.-

"When a judicial tribunal of competent orig-
inal jurisdiction has granted or rsfused the
relief clainced in an action or other proceed-
ing, and an sappellate tribvnal reverses the
judgmnent or order of the Court of first in-
stance and either refuses the relief granted
below, or grants the relief refus Ld below, as
the case may be, the Tormer decision till
then conclusive as such, disappears altogeth-
er, and is replaced by thc appellate deCLulOn,
which thenceforth holds the field, to the ex-
clusion oi any other, as the res judicata be-
tween the partieg'.

The learncd Judge also quoted an extract from
the judgment in an Indisan case, Hilvaru v. Nilvaru
(1861) I.L.E.6 Bom 110 as follows:—

"in 1Lthe Judcmbht of & Court of rirst in-
ance upon a varticular issue is appealed

T
i

acainet, Tthat Jqument ceases to be res
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judicata and becomes res sub judice and if

o e s e

Lie appellate Court declines to decide that
issue, and disposes of the case on  other

grounds, the judgment of the first court upon

that issue is no more a bar to a future suit
than it would be if that judgment had been
reversed by the Court of Avpeal®.

. Ikpeazu contends that the Ilearned +trial

Judge erred in the applicaticn of these authorities

(the correctness wiereof cannot be conbested) 1o
this present case. Counsel submits that the re-
versal by the Test African Court of Appeal of
libanefo J's decision in Suit W/13/5% (%the cross-
claim by the Iselegus) not only did not wipe out
the findings of fact in that suit, but, in fact,
reinforced then. It seems to me that ir.Ikpeazu
is on solid ground ian that submission. A careful
perusal of the judgment of the West African Court
of Appeal shows that that Court found difficulty
in understanding why Mbanefo J. awarded danazes
for trespass to the Iselegus in respect oi the en-
try on and occupation of the land by tiie Ibabus
when he had come to the conclusion that the Ibabus
were on the land by the peruission of the Iselegus
That was the ratio decidendi of that part of the
Appeal Court's judgment wihnich reversed Mbanefo
J's. decision in Suit W/13/53.

Therefore, it seems to me that Iix., Tkpeazu's
submission is correct.

At the point, Mr. Ikpeuzu wes stopped in his
argument and Mr. Kaine was called upon. He began
by pointing out, correctly, that, in +the 1953
litigation, the Iselegus made no claim for title
and, therefore, naturally, it could not have been
awarded to them in those proceedings.

Mr, Kaine next submitted that, in the present
action, Onyeama, J. had correctly neld that the
Iselegus had not discharged the onus cast on then
in their claim for title, and particular emphasis
was laid upon the rejection by Onyeama J. of the
evidence before him of a witnesgs in the 1953 pro-
ceedings.

I am in agreement with Mr. Kaine, that, in
the absence of the evidence provided by the 1953
litigation, and had this been the first attempt of
either party to obtain a declaration of title to
the land, the evidence adduced by the Iseliegus be-
fcre Onyeama J. might well have failed to dige
charge the onus lying upon them as claimants to
title.
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But wren one takes the 199%% decisions into In the Federal
account, the position is greatly clanged. Con- Supreme Court.
current fivdings b tvio Courts, that the Ibabus e
gre tenants of voe Iselegus, 1s very cogent evi-~ 70,21
dence indeed of the ovuaership of the iutter. A HYeeTe
very large part of the onus is, in wy view, dis- Judgment.
cihsrgcd by these decigsions and such additional I
evidence as the iselesus desired to adduce need 5422 February,
nnve been 1ittle (if anything) more than formal. -9continued

¥r, Ledne found himself in ¢ difficulty when
he was asked how the Ibabus occupation of the land
could be described. IIe ad to concede, of course,
that they were not owners, and was most unwilling
to say they were tenants of the Iselegus (although,
as =bove stated, he based his successful appeal in
Suit W/13/53 on the foundation that they were ten-
ants): finally he said "We ray be trespassers now"
though I doubt if he fully realised the implica-
tions of that statement and it would, perhaps, not
be right to hold him to it.

In ny judgment, the Iselegus in the present
action did discharge the onus cast upon them as
Claimants to title, and, =o far as the clsim for
declaration of title is concerned, I would allow
this appeal, set aside the Judgment of the Court
below, and award to the Appellants (the Iselegus)
a declarmtion of title to the arca verged yellow
on the plen BExhibit "B" filed in this case.
would digniss this armeal so far as the rejection
of the claims for dawmages for trespass and in-
junction are concerned.

There is ingufficient material in the record
of appeal to enable this Court to adjudicate on
the claim for forfeiture and indeed tuls guestion
has not been argued here, partly, no doubt, be-
cause Mr. Tkpeazu was stopped in the middle of his
argument. I would, therefore, remit the case to
the Court below for claim to forfeiture to be
Tully investiget=d and decided.

One other point needs to be mentioned. M-
Kaine, in trying to extricate nimsell from the
dilemma of having to spscify the nature of the
Ibabus occupation of the land, said, also: "We
may be tenaats now, but not of the Iselegus". This
was a reference to certain evidence elicited in
cross—exaunlngtion of one of the Iselegus' witness-
eg in the Court below, wiuo admutted that certain
persong knowi: as Unuokpala people were receiving
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rents from firms established on the land. The
witness denied that the Umuokpala people owned the
land. The Ibabus never pleaded ownership by the
Unuokpala people so, strictly speaking, this line
of cross-examination should not have been allowed,
nor should tie evidence-in-chief, from witnesses
of the Ibabus seeking to prove ownership in the
Umuokpala people, have been admitted. The learned
trial Judge, however, in his judgment, put the
matter right by disregarding this "red herring"
entirely, and was, in my view, quite correct to do
S0. If the Tbabus wanted to couwnter the Iselegus'
claim to title by alleging that a third party
owned the land, they should have so pleaded, in
order that the Iselegus could have asked to join
the third party as the co-defendants.

The Appellants have succeeded on the main is-
sue in this appeal and I would, therefore, award
them costs of this appeal assessed gt £105 and
costs of the trial assessed at £52.10.0d4.

(Sgd.) M. J. Abbott,
FEDERAT JUSTICEH.
I concur (Sgd.) M.C.Nageon de Lestang,
AG. FPEDERAL CHIEF JUSTICE
I concur (Sgd.) J.Henley Coussey
AG. FEDERAL JUSTICE.

Mr., Chuba Ikpeazu for Anpellants.
Mr. H.U.Kaine for Respondents.

No. 22,
FPORUAL ORDER ON JUDGMEIT
IN THE PEDERAL SUPREME COURT OF NIGERIA
HOIDEN AT LAGOS.

Suit Wo.W/82/1955
F.S.C. 17/1957.

ON APPEAL from the JUDGMENT of the HIGH
COURT of the WARRI JUDICIAL DIVISION.

BETWEEN s-= 1. Olisedozie Nwokeleke
2. Okolafor Anibema
3. Oyem Ebimum
(For themselves and on behalf
of the people of Iselegu) Appellants

(L.S.) - and -
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1. Csele 2, Ughe 3. Osudeme
4, Achl 5. Onili 6. fmesolu

7. Ovemike 8. Onyeidu 2., Olu

10, Ofiwe 11. Onyeugu

(For themselves and on behalf of

the peonle of Onicha Ibabu)
fnespondents

-~

e
0y

jolt

[®

.
N

@,Gemaqeon de Lestang,
ACTING ””ﬁﬂ‘JU%ﬂCB
i fh 3

Co FEDERATICH,

O:DAY TEE 24th day of Fi#BRUARY, 1958.

UPON READING the Record of Appeal herein and
after hearing ir. Chuba Ikpeazu of Counsel for the
Lupellants and Mr. H.U. Kaine of Counsel for the
Resondents:

I IS ORDEReD  that the appeal is allowed so
T2 as the Appellants' claim for declaration of
title is concerned and that judgment be entered
for the Appellants awarding them a declaration of
title to the lend verged yellow on the plan Exhibit
tRB' filed in this case:

IT IS FURTHER O+DwRED that the apneal be dis-
missed so far as the Appellants! claims for tres-
vass and injunction are concerned, that the Appel-
iants' cleim for forfeiture be remLtteu to the
Court below for investigation and decision:

AND
lants costs of
of the trial

hat the Respondents do pay to the Appel-
this appeal fixed at £105 and costs
fixed at £52.10.0d.

(Sgd.) S.4.

LG CHIER

Sanuel
RBEGIZTRAR .

No. 23,
PINAT IDAVE T0 APPEAL

COUNCIL
TOF

ORDIL GRANTING
10 ik MAJESTY TN

TN THG FEDERAL SUPRLINE COUI
HOIDEN AT LAGOS.
Suit No.W/82/1955
F.8.C. 17/1957.

APPTLICATION for an ORDIR for FINAL IEAVE
TO APrEAL TO HER UAJESTY'S TRIVY COUNCIL.

NIGERTA

In the Federal
Supreme Court.

A — e

No.22.
Pormal Order
on Judgment,
24th February,
1958
- continued.

No.23.

Order granting
Final Leave to
Appeal to Her
Majesty in
Council.

10th November,
1958.
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BETWERN:~ Osele and 10 Others for
themselves and on behalf
of the people of Onicha
(I.8.) Ibabu #pplicants

- and -

1. Olisedozie Nwokeleke

2., Okolafor Anibems

3. Oyewn Ebimum

For themselves and on

behalf of the people of 10
Iselegu. Hespondents

(Sgd.) A. Ade Ademola
CHIER® JUSTICE OF THE
FEDERATION,

MONDAY the 10th day of NOVEMBER, 1953

UPON READING the application herein and the
Affidavit sworn to on the 30th day of August, 1958
filed on behalf of the applicants and aifter hesar-
ing Ilr., B.i:. Onyekwere of Counsel for the Appli-
cants, the Respondents not being present or 20
represented:

IT I8 ORDERED that final leave to appeal to
Her Majesty's Privy Council be granted.

(Sgd.) C.0.M. Madarikan
CHIFE REGIGIRAR.

No. 24.
ORDER Til COUNCIL RESTORIIG AFPEAT
(L.5.) AT THE COURT AT BUCKINGHAW PALACE
THE 26th day of FEBRUARY, 1962
PRESENT s 3G
THE QUEEN'S MOST EXCELLENT MAJLSTY
LORD WILLS (ACTING LORD 'R BOYD-CARPENT LT
PRESIDENT ) VR . BoWDsh
MR. SECRELTARY PROFUMO STIL RIC 1) NUGENT
oIR DAVID ECCILES SIR ROLL™D ROBINSON

WHEREAS there was this day read at the Board
a Report from the Judicial Committee of the Priv
Council dated the 19th day of February 1962, in
the words rollowing, viz:-
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"hereos by virtue of His late Majesty
Fing #dward the Seventin's Order in Council of
the 13tk day of October 1909 there was Ie-
ferred unto this Committee a humble Petition of
(1) Osele (m) (2) Ugbe (mg (%) Osedeme gmg (4)
Lehi (m) (5) 0nili (m) (6) Emesolu (m) (7) Oye-
mike (i) (8% Onyeidu gmg (9) 0lo (m) (10) Ofiwe
(m) and (11) Onyeugu (m) all of Onicha (For
thenselves and on hehalf of the people of Oni-
cha-Joabu) in the matter of an Appeal from the
Federal BSupreme Court of Nigeria between the
Petitioners-Appeilants~-Defendants and (1) Olis-
edozie Nwokeleke (2) Okalafor Anibema and (3)
Oyem Ebimum (For themselves and on behalf of
the people of Iselegu) Respondents-Plaintiffs
setting forth (amongst other matters): that the
Petitioners pray that the Appeal to your Majes-
ty in Council which has been dismissed for non-
prosecution in default of an Appearance having
been entered by them as required by the Judicial
Committee Rules 1657 may be restored: that the
Anpeal is from a Juilgment and Order of the
Pederal Supreme Court of Nigeria dated 24th
February 1958 allowing in part an Appeal ILfrom
the Judgment of the Ligh Court of Nigeria (Warri
Judicial Division holden at Warri) in ravour of
the Petitioners who were Defendants in the ac-
tion whereby the claim made against them by the
Respondents for (1) a declaration of title to
certain land (2) £50 damages for trespass (3)
an injunction and (4) forfeiture of the possess-
ion of tenancy of the ninth tenth and eleventh
Petitioners was dismissed: +that the Appellants
obtaired leave to appeal to Your Majesty in
Council from the Judgment of the said Federal
supreme Court dated the z4th February 1958:
that the Record of Proceedings was received in
the Registry of the Privy Council on the 7th
March 1060 gind duly regictered as Privy Council
Appeal Wo.8 of 1960: +that because of difficul-
ties of communication and other circumstances
therein set forth no Appearance was entered in
the Appeal on behalf of the ALppellants and on
the 24th June 1960 tue Appeal was dismissed for
non-prosecultion under Rule 34 of +the Judicial
Committee Rules 1957: And humbly praying your
Majesty in Council that the Appeal may be re-
stored:

"IHS LORDS 0F THE COMMITTEE in obedience
to His late Majesty's said Order din Council

In the
Privy Council

-

No.24.

Order in
Councii
restoring
Appeal.

26th February,

1962
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have tasken the humble Petition into considera-
tion and having heard Counsel in support there-
of no one appearing at the Bar on behalf of the
Respondents Their Lordships do this day agiruee
humbly to report to Your Majesty as their opin-
ion that the Appeal ought to be restored but

that the Respondents be a2t liberty to apply for

this QOrder of Restoration to be revoked:

HER AJESTY having taken the szid Report in-
to consideration was pleased by and wit.: the ad-
vice of Her Privy Council to approve thereof and
to order as it is hereby ordered that the same be
punctually observed obeyed and carried into execu-
tion.

Whereof 1he Governor-General of Nigeria or
other Cfficer for the time being administering the
Government of the Federation and all olher persons
whom it may concern are to take notice and govern
themselves accordingly.

Ww. G. AGNEW.

20
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EXHEIRB11TS Exhibits
L .
W e JUDGINT OF MBANGPO J., TN CONSOLIDATED tlalnbilfs
SUITS W/16/53 and W/18/53 S
I 0 SUPRLAE COURT OF WIGERIA npu,
I THE SUPREME COURT OF THE WARRI JUDICIAL Judgment of
DIVISION Mbenefo J., in
HOLDEN T WARRI Consolicated
Before His Lordship Mr. Justice Louis Hwachukwu %}ingB and
Mbanefo, Pulsne Judge /18055 f
THURSDAY THE 10th DAY OF DECENBER, 1953. 10th December
. - e > ’ 9
- . T - 1953 °
\Ta PR Z
Suit “O-“/lb/5J2 Consolidated.

Suit Wo.w/18/5%)

L. Ojea (Okpara Uku of Ibabu Onicha)
2. Egutu 2
3. FEzeli Unuonu (joined bX order of)

Court dated 2/12/53%) ) Plzintiffs

Versus

L. Okeleke Ckpara of Iselegu for
himself and Iselegua people

2. IBkezue of FEzionum

3. Cuief 0jido of Upri-Amai (joined
by Order of Court dated
5/5/53)

AN NIDS e S U, N4

Defendants

o

and

Okpara Okeleke (m) of Iselegu for
himself and on betalf of the
lote Dike'sc family and the
people of Iselegu

~— e

Plaintiff
Versus

1. Ofiwe (m) of Onicha at Iselegu
\ ~ ] -

2. Ilo () of Onicha at Iselegu

5. Onye-Ugu of QOuicha at Iselegu

LN

Defendants
Idigbe for the Plaintiffs.
Ikpeazu for the Defe:idants.

J UDGUENT

These two actions were by consent of the par-
ties consolidated and tried together. suit No.
W/16/5% started with a2 summons issued in the Onicha
Hative Court end was transferred to this Court by
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an Order of the District Officer, Aboh Division
dated the 6th of February, 1953. In it the Plain-
tiffs claim title to Odegbu land, £250 damages and
injunction. The summons in the other Suit -
Wi/18/53 ~ was issued in the Afor Native Ccurt and
by the same Order of the District Officer referred
to above transterred to this Cecurt for hesring and
determination.

The first two Plaintiffs in W/16/53 are the
two most senior elders in Ibabu Onicrna a town in 10
the Aboh Division of the Delta Province. in the
Native Court summons as transferred to this Court
they appear to be suing in their personal capacit-
ies. In their Statement of Claim they are des-
cribel as suing for themselves and on behalf of
the people of Ibabu Onicha and in parasraph 2
thereof it is stated that they sued in that capac-
ity, a description and statement which the Defend-
ants admit in their Stabement of Defence (paragraph
1). Accordingly I allowed an amendment of the writ 20
in order to bring out clearly the capacity in which
they in fact sued.

The Defendant in W/16/53 is the Okpara-Uku
(most senior elder) of Iselegu and is sued as rep-
resenting the Iselegu people. The second Defend-
ant is from Ezionu hut residing at Iselegu and is
sued in his personal capacity. After the case
was transferred to this Court the 3rd Defendant
representing Ugri-Amai applied to join as a Defen-
dant as he stated that their land was included in 30
the land claimed by the Plaintiffs. After plead-
ings and plans were filed it became clear that
that was not so. The land claimed by Ugri-‘fmal
is not within the area claimed in this action, and,
although the Plaintiffs in their plan showed that
portion as being Ibabu Onicha land, bota parties
are agreed that it is outside thie area Tor which
the Plaintiffs claim title in tiidls case. ~ccord-
ingly he was by consent of the parties dismissed
from the case before hearinz began. With elimin- 40
ation of the 3rd Defendant lssue was joined be-
tween the Plaintiffs representing Ibabu Onicia and
the 1lst Defendant representing Iselegu with the
2nd Defendant claiming to be on tue land as the
tenant of the 1lst Defendant.

In W/18/5% the Plaintiff revresenving Iselcgu
claims from the Tefendants versonally TL30 dsuages
and Injunction. The Defendants are adnmittedly
natives of Ibabu Onicha and they allege thet they
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are on the land because it 1s the coummunal property
of Ibahu~-Cnicha. The Plaintiffs in W/16/53 are
referred to in the proceedings and in this judg-
ment as the Plaintiffs, Ibabu-Onicha or Ibabu. The
lst Defendant in W/16/53%3 who is also the Plaintiff
in W/18/53 is referred to as the Defendants or Is-
elegu. Each side filed 2 plan showing the ares
they claim. The Plaintiffs' plan is BExhibit "p1"
and the Defendants' which covers a larger area is
Exhibit "Dit, They were made by different sur-
veyors. Lt the request of the Court the Defend-
ants! Surveyor superimposed Exhibit "P1' on Ex-
hibit "DI" and it is shown thereon as the almost
rectangular piece in the middle bordered in blue
pencil. There is no doubt that the land which
the Plaintiffs claim is included in The area which
tie Defendants claim as their own.

The Plaintiffs call the land in dispute Odeg~
bu and say that it was Tirst founded and farmed by
their ancestor Odimegwu at a time beyond hunman
memory and that from thet time they have farmed
it till today; later they founded several settle-
ments on the land. They say that about 12 years
ago they placed the 2nd Defendant Akaezue to farm
and showed hin the site where his plantation stands
extending as far as Chukwuma's plantation. The
dispute arose because about three years ago they
asked Aksezmve to pay a nominal rent. The Defend-
ants asked hiwn not to pay and then claimed owner-
ship of the land. The Plaintiffs further say
that Iselegu own no land and that Iselsgu town is
on Umuokpala land given to Iselegu by Umuokpala.

The Defendants on the other hand say that the
land belongs to them and that tney call it Mbubu-
Agbala (see Statewent of Claim in W/18/53 paragraph
3. They say that they farm it and that they
allowed sowme members of Plaintiffs! town to settle
on 1t about 20 years ago and farm on payment of
ammual tributes in yams.

f s

In supuort of the Flaintiffs! case the 3rd
laintiff guve evidence., He described the boun-
aaries of tne land ag sebv out in their plan Exhib-
it "P1"., He said that the original ancestors of

Ibabu came from Onicha-0lora in Asaba Division.
They nigrated first to Nstkwa and from there to
the present site of Ibadbu town about two wmiles
from the land in dispute. They have boundaries
witsn Unuokpala on whose land Iselegu live and with
Obiswere, soth Unuokpale and Obikwere belong to
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the Afor clan and Ibabu is a part of the Onicha
clan. He said that some natives of Ibabu-Onicha
went to the land in dispute about 40 years ago and
founded the old Odegbu settlement shown in the
north in Exhibit "P1". He said that they gave
Akasezue where he made his palm plantation about 12
years ago and that he gave them kola nuts and to-
bacco in return. Later, after his palm plantebion
began to bear fruits about 4 years ago, they asked
him to pay 10/~ per annum. He agreed to pay but
later changed his mind after the Defendants had
told him not to. Chukwuma, according to him, was
brought there by Akaezue, and he made a rubber
plantation about the same time as Akaezue. Apart
from the coid Odegbu settlement other settlements
were established about five years ago by other na-
tives of Ibabu. He said that the three fishing
ponds in the land belonged to Ibabu. In support
of the 3rd Plaintiff's evidence the Plaintiffs
called 8 other witnesses fovr of whom including
the three Defendants in W/18/53 are natives of Ib-
abu who say that they live at Odegbu 0ld Settle-
ment: one witness each from Obikwere and Umuok-
pala who gave evidence of bounderies, and two
tenants from Utagba Ono who said that they were
living in the new settlements shown immediately
north of the area claimed in Exhibit "P1I" but
within the land claimed by the Defendants in Ex-
hibit "Di.

The Defendants called seven witnesses. One
of them (Ajie Ugboma) is from Obodoigbo admittedly
the first of the Afor towns to settle in that part
of the world and whose head, the Lkpese, is said
to have given the Afor towns respectively where
they live. This old man, Ajie Ugboma, said that
all the Afor towns settled by the river shown in
BExhibit "D1" as Osimiri Iselegu and farmed  the
land behind them up to the "ATU% (i.e. the desert)
shown %o the north of Exhibit “Di". He said that
the ATU formed the boundary between the Afor clan
and the neighbouring clen of Ikilike. He mnaned
Iselegu as one of the seven towns orf Afor, and
said that they had their own land and were not
living on the land of Umuokpala. This witness is
about 75 years of age and I regard him as the most
honest of all the witnesses called on both sides.
He was ready to testify to what he knew and to
confess his ignorance on matters outside hLis know-
ledge. The witness Uke Ojea comes from Obikwere
and gave evidence that Obikwere and Iselegu have a
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common boundary. His evidence is in flat contra-
diction of the evidence of Oyem Okologume (7th
Plaintiffs!' Witness). As between the two I pre-
fer the evidence of Uka Ojea. He spoke with an
alr or greater knowlzdge than Oyem Okologume.
Apart from Olisadozl Ogu the other witnesses called
by the Defendants including Akaezue and tenants of
Iselegu.

I shall deal with the main evidence in the
cagse under three headss Traditional, Boundaries
gud User.

Trgditionals I see no reason to disbelieve the
Plaintiffs! story that their ancestors came from
Onicha-Clona and Nsukwa; but, whether they came
from there or not is to my mind immaterial in de-
termining the ownership of the land in dispute.
They claimed that their ancestors farmed from
their town to the land in dispute and that was how
they came to own it. The evidence is strong and
I accept it that the Atu (desert) forms the bound-
ary between Ikilike, on whose land Plaintiffs!
principal witness kzeadi Omumu admits Ibabu lives,
and Afor, I find Ezeadi unimpressive when he tries
to explain that although Ikilike geve them where
they live, and where they farm they own where they
fari because they were the first to farm it.
Pressed under cross—examination he said that Ikil-
ike told them to farm the land in dispute but add-
ed that they (Ikilike) were not the owners of it.
It is strange that Ikilike would give them land to
farm which they (Ikilike) did not own.

Peter Nwaka the Plaintiffs! witness from Unmu-
okpala said that Iselegu were strangers to the
Afor clan and that Unuokpala gave them where they
live and supported that evidence by stating that
the leases to U.A.C. and John Holts of the plots
occupied by these firms in Iselegu town were given
to them by Unuokpala. I have not the leases be-
fore me and I would not ordinarily accept oral
testimony of witnesses as to who are the parties
to them in the absence in evidence of the leases.
It is however admitted by the Defendants' principal
witness Olisadozi Ogu that the rents paid in re-
snsct of the plots are shared by Umuok»nale and Ise-~
legu. Whether the land wiere Iselegu live belongs
to Unuokpala or Iselegu or to both of them I am not
prepared to say. The Tact is that Iselegu has
been on the present site of their town for a loug
time and I on unatle to accept Peter Nwaka's evi-~
dence of the boundary between Ibabu and Uunuokpala.
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It seems to me that that boundary was invented for
the purpose of this case. I accept the evideice

of Ajie Ugbouma (1lst Defendants! Witness) and Uke
Ojea (2nd Defendants' Witness) that Iselegu settled
on their present site before Obikvere and that

A

they are recognised as of the 4ifor clan.

Boundaries: As I have said I accept the evidence
by the Defendants' witnesses that the Dboundary
between the Afor clan and Ikilike is the Atu. I
reiect the Plaintiffs! evidence as to the boundary
between them and Obhikwere. The boundary they des
cribe seems so unnatural and artificial that I am
unable to accept it. Plaintiffs' southern bound-
ary as shown on Exhibit "P1" is too close to Isel-
egu tcwn to be acceptable. Ajie Ugboma said that
all Afor towne face the river and use the land
right up to the Atu for farming. He said that
every town has its own Atu which forms the bound-
ary between 1t and Ikilike. The Ltuw is & more
likely boundary than what “he Plaintiffs and their
witnesses allege is the bowndary.

!

User: A strong evidence of this is the old (deg-
bu settlement which the Plaintiffs say was fouuided
about 40 years ago. Akaezue said 1t was started
in 1928 (25 years ago) a year after he retired
from service as a Police constavle. The Defend-
ants say that it was started by Fiani, Oloku, Ilo
Ofiwa (with Onyegu joining them not long af&ﬂvmmdss
all natives of Ibabu with their permission. The
last three are the Defendants in W/18/53. The
Plaintiffs deny tkat Biani and Oloku ever lived
there. Ilo (5th Plaintiffs! witness) =nd Cuyagu
(6th Plaintiffs! witness) say they have becn there
17 years and Ofiwa 14 years. It is not disnuted
that the settlement was a fara settlenent and that
it is inhabited by Ib=bu people. Close to the
settlement is the pealm pliantation of Akaezue ani a
little further away the rubber plantation of Chuk-
wuna. . Akaezue said that he started his planutation
14 years ago and that before that he had farmed
the land. He saild that his father farmed in e
area before him and that when he died in 1927 he
took over farming on the land. He farmed tiicre
until he began his palm plantation 14 years ago.
Both of them said they obtained permission ILfrou
Iselegu just as Akaezue's father did before Le
died. Both Aksezue and Chukwuma live in Iselegu.
I accept their evidence that tuoecy were placed on
the land by Iselegu.

The Defendants put in evidence copy of tie
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record of tie Afor Netive Couvt Case No.23/41 be-
tween Dike of Iselegu as complainant and Oloku and
Biani as the accused. t was a criminal case in
which Dike charged Oloku and Bisni for rooting out
hig yvams and keeving juju inm his farm. The Court
found lthat tne land where the accused 1placed the
juju belonged to Dike and fined the accused £5
each or % months I.H.L. in default of payment. The
case malkes no reference to any land by name. The
Defendants say that it is in respect of a portion
of the land in c¢isputve. In their plan Exhibit
"D1% they showed the site of the area in dispute
in that case as close to the Atu. Olisadozi's
evidence describing the plot of land on which the
case took place is not convincing. Consequently
I find the case Bxhibit “D2" is not helpful. I anm
setisficd that Biani and Oloku lived in the settle-
ment shown on the Plaintiffs' plen as old Odegbu
settlement and that they settled +there with the
vermigssion of Iselegu. I find also that the other
Ibabu people who live at the settlement including
Ofiwa, Ilo and Onyegu were placed there by Iselegu.
The other settlements including Ugu cawp (Exhibit
Bpit) gre of recent origin. I am satisfied and
do find that they were all started since the dis-
pute began. T am satisfied that the land in dis-
pute was farmed extensively by Iselegu people and
that if any Ibsbu farmed it before this dispute be-
gan he did so with the permission of Iselegu. I
find that the Plaintiffs!' claim in W/16/53 fails
and is dismissed with costs and I find for the
Plaintiffs (Iselegu) in W/18/5% and awerd £5 dam-
ages against each Defendant. The Plaintiffs in
W/18/53 will have =1 injunction against the Defen-
dants.

Costs in W/16/5% ... 25 guineas.

Costs in ¥/18/53 ... 60 guineas.

(Sgd.) L.¥. Mbanefo
PUISNE JUDGE.
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"IN L JUDGVENT OF WEST AFRICAW COURT OF APPEAT
IN SUITS W/16/5% snd W/13/53

— AL LA b e

IN THE VEST AFQICAN COURT OF APPnAL
HOIDEN AT TAGOS.
MONDAY TIE 15th DAY OF NOVRITELR, 1954
BEFORE THEIR LORDSHIPS

SIR STAFFORD POSTER SULTON FRESTDENT

JOSEFH HENRI VAXTIH DE COMARMOND AG: CHINF JUSIIOR
NIGETA

SIR JiMES HENLEY COUSwuY JUSDICE OF APPAAT

W...C.h. 168/1954.

Ojea (Okpara Uku of Ibabu Onicha)
Egutu )
Bzeli Nmuonu (joined by order ofz Plaintiffs/
Court dated 2/12/53) ) Appellaonts
Versus
1. Okeleke Okpara of Iselegu for )
himself and lselegu people 3
FBkezio of Lzionum
Chief 0jido of Ugri-imai (joined; Deferndants/
by Oréer of Court dated 5/5/53) ) Respondents
and

N N =

NN
e o

Okpara Okereke (m) of Iselegu for
himself and on behalf of late

R N N, g

Dike's family und the people of Plaintiff/

Iselegu sespondent
Versus

1. Ofiwe (m) of Onicha at Iselegu )

2. I1lo (m) of Onicha at Iselegu )} Defendants/

3. Onye--Ugu of Onicha of Iselegu ) Apnellants.,

JUDGMENT'

DE COMARMOND, AG. C.J. This is an appeel from a
decision of Mbenefo, J., given at Warri, in the
Warri Judicial Division, in two suits (Nos.W/16/53
and W/18/53). The two suits were consolidatad by
consent cf the parties before the hearing of the
cases began.

Suit No.W/16/53 originated in the Onicha Ha-
tive Court where it was numbered Fo.l/53. It was
transferred to the Supreme Court, Warri. After tue
transfer, a third Defendant was added but he laten
was allowed to withdraw.
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The Plaintiffs in Suit W/16/53 were Ojea and
Bgutu (Okpara Ukus of Ibabu Onicha) suing for
themselves ns revresentatives of the people of
Lbabu Onicha. The Pefendants were Okeleke {(Ok-
rara of Iselegu) and one Bkezue; Defendant Okel-
eiie was also sued in his capacity of representative
of the Iselegu veople. Okpara-Uku means senior
elder,

The summons was ilssued by the Native Court on
the 16th January, 1953, and set out claims for a
decleration of title against the 1lst Defendant to
a piece of land known as Odegbu, for damages
against both Defendants for trespass upon the said
land, and for an injunction restraining tne Defen-
dants, their servants or agents from further tres-
passing.

According to the suumons, the cause of action
arose on the 16th January, 1953.

The other Suit i.e. No.W/18/53 originated in
the Afor Native Court. There were, in fact, three
separate suits in the FNative Court by Okpara
Okereke of Iselegu on his own behalf and on behalf
of the late Dike's family and the people of Isele-
gu. These three suits were begun in November,
1952, against these individual defendants respec-
tively. Three suits were transferred to the
Supreme Court as if they were one sult and the
suit number W/18/53% was given to them. The posit-
ion was regularised before the trial began, by
striking out two of the original suits and group-
ing the three Defendants together.

The cause of action in Suit W/18/53 deserves
special mention; it is a trespess committed in or
about the year 1941 on to the land called Nbudu
Agbela. Special and general damages were claimed
for the trespass and also an injunction. The three
Defendants belong to Ibabu Onicha and they averred
that the land is the communal property of the
Tbabu Onicha people.

If one bears in mind that suits in Native
Courts are often brought by or against individuals
who, in fact, are intended to represent the commun-
ity to which they belong, the position in the two
suits tried by Mbanefo, J., may be described as be-
ing between the Iselegu people and the Ibabu Onicha
people. The Tormer started proceedings in Novem-
ber, 1952, alleging a trespass by the Ibabu Onicha
peovle in 1941 on Mbudu-figbela land. The Ibabu
Onicha people retorted in January, 1953, by claiming
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title to the land called Odegbu, damages for tres~
vass thereon, and an injunction.

At the trial it was ascertained from the
plans produced by the parties, that the so-callszd
Odegbu land is a piece of land forming part of the
so-called Ndubu-~Agbela land.

The learned trial Judge has set out very
clearly in his judgment why he recached the conclu~
sion that the Ibabu Onicha people had not estab-
lished that they were the owners of the picce of
land callel Olegbu and that, the Iselegu veople
were the owners thereof and had allowed some Ikabu
Onicha people, including the Defendants in Suit
W/18/53, to farm and reside thereon.

The learned trial Judge having found as above,
dismissed the claims of the Ibabu Ounicha people and

%ave jgdgﬁﬁ&? in favour of the Iselegu people Pl%inm
iffea ' 1in égsfor £5 damages against_each of the
three Defendants., An injunction was also granted.

_ . The Tbabu Onicha peop’e have a pe%%ed and Hr.
Kaine h%s appeared for théem, while Mr,IRpeazu rep-
resented the Iselegu people.

Hr. Kaine argued very persuasively against
the dismissal of his clients' claim for a declara-
tion of title. Some of the points wmade by him
might have convinced a trial Judge but, on appeal,
Mr, Kaine's task was difficult because he had to
show trat the learmned trial Judge's findings were
not borne out by the evidence, or were unreason-
able. This, Mr. Kaine, has failed to do.

I have carefully scrutinised the judgment in
the light of Mr. Kaine's submissions and I am
satisfied that the evidence which the trial Judge
accepted as being true amply justifies his find-
ings on the question of title. In other words, I
am of opinion that the Plaintiffs' appeal in re-
spect of Suit W/16/53 must fail.

Mr. Kaine, was, however, on firmer ground as
regards the suit W/18/53 in which his clients were
the Defendants. The two grounds of appeal relat-
ing to this part of the case were based on the
submission that the learned trial Judge was wrong
in law in granting damages and a=n injunction
against the Defendant-Appellants in Suit W/18/53
inasmuch as the Defendants-Appellants were tenants
and not trespassers.

Mr. Kaine drew attention to the evidence givern
by Olisadosi Ogu the 3rd witness for the Iselegu
people. This witness stated that the iselezu
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people had, as tenants, some Tbabu Onicha persons,
including Onye-Ugu and O0fiwe ko are the Defendants
in W/18/53.

Fr. Isnine also pointed out the learned trial

ce had exoressed nimself as "satisfied that the

1z in dispute was farned extensively by Iselegu
people and that if any Ibabu faruwed it before this
dispute began, he did so with the permission of
Iselegu.

I an of opinion, after giving consideration
to Mr. Ikpeazu's submissions that the appeal in
W/18/53 must succeed.

The learued Judge's findings regarding the
position of the Ibasbu Onicha farmers on the land
in dispute are not consonant with the decision
that they were trespacsers. What is more, there
are the very important facts that the alleged tres-
pass occurred in 1941, i.e. about eleven years be-
fore action brought, and that the 3rd witness for
tne Isclegu people stated that after the 1941
trouble between his people and the Ibabu Onicha
tenants, the latter made amends and were gllowed
to return to the land where they stayed and paid
tribute until trouble started again some three
vears before the hearing of the case when  the
tenants failed 1o pay tribute for two years in
succession and the Iselegu landlords took the
matter to Court (i.e. claimed damages for trespass
and an injunction).

Ir. Ikpeazu made the submission that the Iba-
bu Onicha tenants had denied their landlords'
titles and that tnis justifies the cliaim in tres-
pass.

I need only point out that the claim of title
was made in 1053 after the Iselegus had started
the proceedings which became Suit W/18/53. At any
rate, the Iselegus founded their action on a tres-
pass dating back to 1941 and this averment was
never amended.

I would therefore allow the appeal in respect
of Suit W/18/53.

The decision of the Ccurt below dismissing
the claims in Seit W/16/53% with 25 guineas costs
is upiicdld: the decision of the said Court award-
ing danages, 2racting an injunction and costs in
Suit W/18/55 is set aside with 25 guineas costs
to the Defendants in the said Suit W/18/53.
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Proceedings in
Native Court
of Appeal.

3rd February,
1954.

In view of the fact that the Appellant hawu
succeeded oxn part of the appeal only, I would
confine the costs allowed to them to their out-of-
pocket expenses, i.e. £31.8s. (Thirty one vpounds
eight shillings).

(Sgd.) u. de Comarmond, Ag.C.J.
I concur Sgd.) 8. FPoster Sutton, P.
I concur (Sgd.) J. Henley Coussey, J.i.

Certified true copy
(Sgd.) ©.i. Samuel
Assistant Registrar.

P ]

NpY - PROCEEDINGS IN NATIVE COURT OF APPRAL
Tka (m) 2 Opia (m)

Accused - Appellantss- 1.
3. Oshagbor (m)
No.8/150/54 NIGERIA - NATIVE COURTS.

SUMHONS TO ACGCUSED
In the Native Court of WNdosimili District Appl.
To Anibama (m) for himself and on behalf of the
people of Iselegu.

You are hereby commanded to appeer before
this Court at Asheska on the 24th day of ey, 1954
to answer to a complaint of having (a) an appeal
against the finding of the ifor . Court Criminal
Case No.2/54 A-C of 12/2/54.
(Angbama (n) Vs. 1. Ika (m) 2 Opia (m) 3 Osvaka
(m)). |
Issued at Ashaka the 1st day of May, 1954.
(Sgd.) F.U. Odemetu
for Signature of Vice-President
or Member.

In the Afor Clan Court holden on VWednesday the 3rd

day of February, 1954, before the following wmem~—
bers:—-
Nzefili - President
Onyeuku  Abaje Kokolu  iathails  Anibawma
Anyabine 0dili Ojea Ukpabi. Ojobo.

Criuwinal Jurisdictioii.
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Criminal Suit No. 2/54 A~C.

Animeba (m) of Iselegu for himself and on behalf
oT the people of Iseslegu

Vs.

. Ika (n) of Unuokpala
. Opia (m) do.
Cshagbor do.

CHARGE s~ Conduct likely to cause breach of the
peace by rcmoving Nnemuniyi juju placed
by Complainant on his land for protec-
tion Action arose at Iselegu (Afor) on
4/1/54.

NOTE s~ Olisadozi (m) of Iselegu appeared as
Complainant in place of Anibama. The
Court allowed this at the request of
Olisadozi

1
2
3

X X X X
X X X X
MAJORITY VERDICT BY 5 (RIVE) MEMBERS.

COUKT:  The Complainant summoned the accuseds for
removing unjustly the juju Nnemuniyi placed on his
land “Awulu" for protection. 1st accused also
sued the Complainant and his people of Iselegu for
declaration of title over the same land. The 1st
accused in his plea admits removing the saild juju
but pleads not guilty for the land in question
where the juju was removed is said to be his.

Here this case emanates or originates. The Com-

plainant in support of hies charge against the ac-
cuseds told the court the traditional history show-
ing the ownership of the land that led to this case.
The Complainant in his historical statements said
that the Iselegus are the original owner of their
present land under dispute and that the people of
Umuokpala, 1.e, the accuseds merely crept in as a
result of one ﬁmuokpala man killed by one Iselegu
man during a wrestling match in the olden days.
Secondly the lst accused admits the facts disclosed
by the Complainant and his witness Odobor (m) of
Okorori - Afor that the Umuokpalas i.e. the 1st
accused and his people were originally kept where
they now dwell by Okpala Asagwe of Okorori. Now
this same witness Odobor gave evidence showing de-
marcation of land i.e. boundary between QOkpala As-
agwe and the Complainant and his people of Iselegu
which we saw during the land inspection. At the
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southern boundary he mentioned the following:- 0il
Bean tree, Mliedu tree, 0Ozi tree and (Abo—igbada)
a pond. The eastern boundary is Ufi tree. Civil
Suit No.W/16/53 and Suit W/18/53 of 10/12/53,
judgment in favour of the Complainant and his
people of Iselegu in a land case between them the
Complainant Vs. Ibabu Onicha, Kwale, indicates
that the same portion of land under dispute was
included in the case referred above. We therefore
see no reason to interfere. We conclude there-
fore that the accuseds are guilty for removing the
said juju. They are seriously warned and never
to have any right or possession over the land
under dispute.
Findirg: The 3 accuseds guilty and discharged
and acquitted with cautvion.
Ordex: Accuseds and their people should not
enter into the said land again. It is
the property of the Complainant and his
people of Iselegu.

1. Nzefili his x mark ~ President
(Sgd.) 2. Ojea do.
7% 3. 0dili de.
C.N.C. 4. Akpabi do.
5. Abaje do.

for the Court 12/2/54.

NOTE: It is now ordered that the 17/~ costs
should be refunded to the Complainant
by the accuseds.

Sgd. ) Signed Nzefili his x mavk
? President 19.5.54.

HOTE: (1) The Court member named 0jobo is n=sutral
in the two verdicts or decisions delivered
in this case.

(2) The Court members Mathiais and lLokolu
did not take part in this case during pro-
ceedings and consultation since they were
objected by the Complainant and his people.

The Court confirmed this.

(3) Anibama, Chief, did not take part too
beiny the Complainants own person who owns
this case.

Minority verdict by 3 members.
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CCURT: This is a criminal case emanating from
Jand dispute whereby the accuseds removed the
Complainante juju placed on the Awulu land which
they believe to be theirs. It is true that the
accuseds and his people of Umuokpala are the owner
of the land under dispute. We are satisfied with
the lst accuseds history of ownership of +the saild
l=nd which we have inspected. 1lst accused and
his people snould therefore have still their land
under dispute. Trey are therefore not guilty of
the offence with which they are charged. Case is
therefore dismissed.

This is nonseunse.
You can not have two findings asnd sentence.
(Sgd.) P.H. Butcher
22.2.54.
Finding: let, 2nd and 3rd accuseds not guilty.

s

Case dismissed.

Hemark: The accuseds and their people of Umuok-
vala are still the owners of the portion of land
under dispute. Egch party in this case should
therefore possess his originsl land where each
party had been inheriting or using before.

(Sgd.) 1. Onyeuku his x mark.

2. Anyabine do.
3. Onyelue do.

Tor the Court 12.2.54.

NOTE : The above three cross lines of cancella-
tion are certified true copy. Original
made by the D.O.
(Bgd.) 2 %
C.W.C. 4/4/54.
5/4 paid for 744 words vide C.R. No.12649 of
4/4/54. .
certified true copy
(8gd.) 7 Oputa
C.H.C.
4/4/54 .
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1. OSEILE §m) of ONICHa
2. TUGBE m) of ONICHA
3. LACHI m) of. ONICIiA
4. EWNESOLU m) of ONICHA
5. OYEMIKE (m, of OIICHA
6. ONYEIDU m) of ONICHA
7. 0OLO m) of ONICHA
8. OI'IWE m) of ONICHA

(For themselves and on behalf
of the people of Onicha-Ibabu) (Defendants)

Appellants
- and -

1. OLISEDOZIE MWOKBIEKE

2. OKALAFOR ANIBuiA

3. OYEM EBINUN

(For themselves and on behalf

of the people of Iselegu) (Plaintirfs)
Respondents

e .

RECCRD OF  PROCEEDINGS

g . s e 4

Lo L. BRYDEN & WILLIARKS,
53, Victoria Street,
London, S.W.1l.
Solicitors & Agents for
Agpellants.



