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IN THE PRIVY COUNCIL No.44 of 1962

ON APPEAL FROM HER MAJESTY'S COURT OF APPEAL

FOR EASTERN AFRICA AT DAR ES SALAAM

BEITWEZEN:

CONSOLIDATED AGENCIES LIMITED (Defendant) Appellant

- and -

BERTRAM LIMITED (Plaintiff) Respondent

RECORD 0OF PROCEEDINGS

No.l
10 PLAINT In the
High Court
CIVIL CASE NC. 57 OF 1961 of
Tanganyika
IN HER MAJESTY'S HIGH COURT OF TANGANYIKA at Dar es
Salaam
AT DAR TS SALAAM
CIVIL CASE NO. 57 OF 1961 No.l
BERTRAM LIMITED Plaintiff Plaint
13th April
versus 1961
CONSQLIDATED AGENCIES LIMITED Defendant

PLAINT

The Plaintiff Company, above-named, states as follows:

20 le The Pleintiff Company is a private limited
liability Company incorporated in Tanganyika
having its Registered office at Dar-es-Salaam
and its address for service for the purpose of
this suit is care of George N.Houry & Company
Advocates, Ring Street, Dar-es-~Salaam.



In the High 24
Court of
Tanganyiksa

at Dar-es-
Salaam

No.l 3e
Plaint )
13th April
1561
Continued

4e

e

2e

The Defendant Company is a limited lisbility
Company incorporated in Tanganyika, having its
Registered Office at Dar-es-Salaam, and its
address for service for the purpose of this sult
is care of P.R. Dastur, Esquire, Advocate,
Textile House, Market Street, Dar-es~Salaam.

The Defendant Company is indebted to the Plaintiff
Company in the sum of Shse. 349,962/52 made up as
follows :—

Shgse 23;427-52
Shese 3264 53500

Shgse 349,962-52

on account of LOAN No.l and
on account of LOAN No,.2

being moneys lent and advanced by the Plaintiff
Company to the Defendant Company on an open and
current account between the said two parties which
sum being repayable on demand, is due and owing,
as per Statements of Accounts annexed hereto and
marked 'A' and 'B' respectively, to which the
Plaintiff Company craves leave to refer,

That the Defendant Company is further indebted to
the Plaintiff Company in the sum of Shgs.6,040/45
being interest at the rate of SIX per cent (6%)
per annum as agreed or customary or by way of
damages, on shgs. 349,962/52 from lst January 1961
to 15%th of April, 1961,

That despite demands and notice to sue the
Defendant Company has failed and/or neglected to
pay the said sum of Shgs.349,962/52 or any part
thereof,

That the cause of action arose at Dar—es-Salaam as
the saild moneys were lent and advanced to the
Defendant Company at Dar-es-Salsam and was repay-
able at Dar~es—Salaam and both the Plaintiff
Company and the Defendant Company are registered
and carry on business in Dar-es—Salaam within the
jurisdiction of this Honourable Court.
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WHEREFORE the Plaintiff Company claims judgment In the High

Tor = Court of
Tanganyika
(a) Shs.343,962/52 as claimed in Paragraph 3 at Dar—es-—
supra; Salaam
(b) Shgs. 6,040/45 as claimed in Paragraph 4 No.l
supra; Plaint
13th April
(c) Purther interest @ 6% p.a, from 16/4/61 1961
t111 Jjudgment; Contilnued
(&) Costs of this suit; 10

(e) Interest at Court rate on decretal amount;

(£) Any further or other relief as this
Honourable Court may deem just in the cir-
cumstances,

? ?
Plaintiff
BERTRAM LIMITED, Director.

What is stated above is true to the best of my
knowledge information and belief.

Dated at Dar-es-Salaam, this 13th day of April 1961

7 2 20
PLAINTIFF
BERTRAM LIMITID, Director

DRAWN AND FILZD BY:
GEORGE N. HOURY & COMPANY

ADVOCATES FOR THE PLAINTIFF COMPANY
DAR 55 SALAAN,

Filed this 13th day of April, 1961

Ge 3. Kooner
COURT CLERK
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In the High STATEMENT (ANNEXURE 'At)
Court of
Tanganyika CONSQLIDATID AGENCIES LIMITED, DAR ES SALAAM
at Dar-es-— ‘
Salaam in account with
No,1l BERTRAM LIMITED
Plaint
Annexure 'A! No.,1l ACCQUNT
to Plaint- -
(undated) DR. CR.
Shillings ohillings
9.3.51 T0: Cash Loan @ 6% p.a. 85,000,00
Oct 17 BY: Cash 11,615.,00
Dec 14 BY: Cash 20, 000,00
Dec 31 TO: Interest 3:924.73
31e3.52 TO: Interest 1,220.31
Te6e52 BY: Cash 30,000,00
3le3¢54 TO: Interest - 2 years  3,754.00 :
26,4.54 BY: Cash 4,000,00
31l.12.54 TO: Interest 1,312.24
15.2.55 BY: Cash 10,000,00
18.3.55 BY: Cash 5,000,00
31e3455 TO: Interest 287.50
31.3.56 TO: Interest 940,00
31.3.57 TO: Interest 940,00
31e3.58 TO: Interest 940,00
155 58 BY: Cash 300.00
31.3.59 TO: Interest 1,044,.18
6.59 TO: Cash (Part Payment
repairs House 301
Regent Estate) 1,430,00
12,6.59 TO0: Cash (ditto) 1,000,00
31.3.60 TO: Interest 1,223.50
31.12,60 TO: Interest 1,326.06
31.12.60 BY: Balance c/d 23,427,52
104,342.52 104,342.52
1l.1.61 TO: Balance b/d 23,427452
Ee&.0.E, This is annexure 'A' referred

to in Paragraph 3 of the Plaint
Sde ?
BERTRAM LIMITED, Director.
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STATEMENT (ANNEXURE 'B!) In the High
- Court of
CONSQLIDATED AGENCIES LIMITED, DAR ES SALAAM Tanganyika
at Dar—es-
in account with Salaan
BEERTRAM LIMITED No.l
Plaint
Noe,2 ACCOUNT Annexure 'B?
to Plaint- -
(undated)
IR, CR.
Shillings Shillings
3.8.54 TO: Cash Loan 269,000.00
@ 6% DPeae
31.2.54 T0: Interest 6,725.00
31l.3.55 TO: Interest 4,035,00
31.3.56 TO0: Interest 16,140,00
31l.3.57 TO: Interest 16,140,00
31.3.58 TO: Interest 16,140,00
26.,8.58 BY: Cash 20,030.00
3.2.59 BY: Cash 26,000,00
3l.3459 TO: Interest 16,140,00
31.3.60. TO: Interest 16,140,00
31.12,60 T0: Interest 12,105.00
31.12,60 BY: Balance c¢/d 326,535.00
372,565.00  372,565.00

1l.1.61 TO: BALANCE b/d 326,535.00

This is annexure 'B! referred
to in Paragraph 3-0of the Plaint

PLAINTIFF
BERTRAM LIMITED, Director

Ee&.0.E,



In the High
Court of
Tanganyika
at Dar~-eg-—
Salaam

NO.2
Statement
of Defence
19th May 1961

6
NO. 2

STATEMENT OF DEFENCE

The above-named Defendant states as followsg i~

1. The Defendant Company admits the contents of
paragraphs 1 and 2 of the Plaiunt

2e With regard to paragraph 3 of the Plaint, the
Defendant Company denies liability to the Plaintiff
Company in the sum of Shs. 349,962/52 or in any sum
whatsoever on an open and current account, as alleged

or otherwise, 10

3. Both the accounts annexed to the Flaint are on
the face of them and otherwise time-barred and no
exemption (if any) to the ordinary period of limita—
tion is claimed as required by the provisions of
Order 7 Rule 6 of the Civil Procedure Code.

4, The Defendant Company will contend that the

claims of the Plaintiff Company as contained in the

two accounts annexed to the Plaint are barred by the
statute of limitation by virtue of the provisions of
Articles 57, 58 and 59 of the First Schedule to the 20
Indian Limitation Act, 1908, applicable to this
Territory or by one or more of them despite the

statement in the Plaint (which is denied) that the

amount claimed is in respect of an open and current
accounte.

5¢ The Defendant Company further denies that the

loans were repayable on demand as alleged and puts

the Plaintiff Company to the strict proof of the said
allegation. Alternatively, the Defendant Company
will contend that even if the loans were repayable on 30
demand the same are barred by limitation by virtue of

the provisions of Article 59 of the Indian Limitation
Act, 1908.
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6o The Defendant Company further states that
the accounts annexed to the Plaint are both
simple accounts for loans and the principals in
both the accounts are clearly time~barred and
hence all the items of interest are likewise
time~-barred,

Te The Defendant Company, therefore prays that
the Plaintiff Company's claim be rejected with
costs to the Defendant Company.

DATED at Dar-es—Salaam this 19th day of May,
1961.

Consolidated Agencies Limited.
Sd. Director
DEFENDANT
VHAT 1is stated above is true to the best of my
knowledge information and belief.
Consolidated Agencies Limited

Sde Director
DEFENDANT

Filed this 29th day of May, 1961

Sde Badan Singh
COURT CLERK

DRAWN & FILED BY:

. Re. DASTUR,
Advocate for the Defendant,
DAR ES SALAAM

In the High
Court of
Tanganyika
at Dar-eg-
Salaam.

NO.Z
Statement of
Defence
15th May 1961

Continued
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In the High Noe3
Court of
Tanganyika ADDITION OF THE FOLLOWING
at Dar-eg- PARAGRAPH
Salaam
Te That the Plaintiff's claim is not barred by the
Noe3 Taw of limitation as the debt due to the
Amended Plaintiff Company has been acknowledged by the
Plaint Defendant Company in its books and accounts from
13th June 1961 year to vear.

DRAWN & FILIED BY:

GEORGE N. HOURY AND COMPANY 10
ADVOCATES FOR THZ PLAINTIFRF
DAR ES SALAAM,
Filed this 13th day of June, 1961
COURT CLERK,
No.4

ADDITIONAL WRITTEN STATEMENT OF DEFENCE
ON THE ADDITIONAL PARAGRAFH 7 OF THE PLAINT

1. The Defendant Company will contend that the par-
No.4 ticulars of the alleged acknowledgement as contained
Addi%ional in paragraph 7 of the Plaint are vague and not
written state— specific and do not constitute a defence to the other- 20
wise time~barred claim of the Plaintiff Company. The

%232n3£ on the Defendant Company will further contend that entries,

Additional if any, in its own books and accounts are not acknow-
paragraph 7 of ledgements in law unless, amongst other requirements

the Plaint the same are communicated to the Plaintiff Company

olgt June 1961 within the period of limitation prescribed by law,

2e The Defendant Company states that the alleged
statement in paragraph 7 of the Plaint (which is

denied) does not serve as an exemption nor an acknow-
ledgement to fulfil the requirements of the law 30
relating to acknowledgements.
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3 The Defendant Company denies that the
alleged debt has been acknowledged in law by the
Defendant Company in its books and accounts from
year to year as alleged, or otherwise, and puts
the Plaintiff Company to the stricet proof of the
sane.

Dated at Dar-es~Salaam this 27th day of
June, 1961,

Consolidated Agencies Ltde
Director
10 Sd. DEFENDANT

WHAT is stated above is true to the best
of my knowledge, information and belief.

Consolidated Agencles Ltd.

3d. Director
DEFENDANT
Presented for filing this 27th day of June,
1961
3d.
COURT CLERK.

20 IRAWN & FILED BY:

F.R.DASTUR,
Advocate for the Defendant,
DAR ES SALAAM

Copy served on:
Messrs. George N,Houry & Company

Advocates for the Plaintiff
DAR ES SALAAM,

In the High
Court of
Tanganyika
Dar-egm
Salaam

N004
Additional
written state~
ment of
Defence on the
Additional
paragraph 7 of
the Plaint
21st June 1961

Continued



In the High
Court of
Tanganyika
Dagwes-
Salaam

No+5
Proceedings
Opening
address by
Plaintiff's
Counsel -
4th September
1961

10,

No.5

PROCEZDINGS - OPENING ADDRESS BY
PLAINTIFF'S COUNSEL

4th September 1961

Before WESTON, J.

HOURY with PATEL for Plaintiff
O'DONOVAN with DASTUR for Defendant

HOURY: My Lord, I presume there is no necessity
to read the pleadings?

COURT: No. I have read them. 10

HOURY: My Lord, it is agreed between us that the
only issue is the question of limitation, whether the
debt is time~barred or not. That facilitates matters.
If the debt is not time~barred -then there will be
judgment for the Plaintiff.,

COURT: Liet that be the issue then. It will all
turn on that issue?

HOURY: It will all turn on whether the claim is
time-barred or not.

COURT: Is that the whole claim? 20
HOURY: The whole c¢lain.

O'DONOVAN: The Limitation Act applies either
entirely or not at all.

HOURY: Before we start any arguments on the
matter sir, I wish to dispose of one or two witnesses,
One of my witnesses 1s the Commissioner for Income Tax
and the other one is Mr.Dan Houghton of Mesgsrs.Cooper
Bros., Accountants, who were the auditors of the
Defendant Company, I have gubpoenaed both these
gentlemen. As to the Commissioner for Income Tax, he
has informed me - I asked him if I could have & look 30
at the accounts and balance sheets submitted to him,
and he refused to do so. He said he will hand them
to Your Lordship on the date of hearing and then you
would make a decision as to whether he should or should
not disclose them, on the grounds of the Income Tax
(Management) Act. They are in his hands as confiden-
tial documents.
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COURT: Has he told you that he is willing
to gilve them to me?

HOURY: He will willingly give them to you,
and when you look at them you can decide., It is
rather peculiar to my mind. But I won't ask
Your Lordship to worry at the moment. -As
rerards Mr.Dan Houghton, who is the Accountant
Auditor, he similarly claims that it would be
contrary to proifessional etiquette to disclose
to any person, even on the Court's order, the
accounts and balance sheets of his clients, but
that he too will produce them to the Court on
the Court's summons.

COURT: Did all this arise out of the order
of my brother Law for discovery?

HOURY: No, The order for discovery has
been discovered, We have exchanged our
affidavits and we are quitehappy about it. But
my unfortunate position is this today, that I
am baging, as I will explain in a moment, our
claim on the evidence of the documents exchanged.

In the High
Court of
Tanganyika
Dar-—-ege
Salaam

NoeH
Proceedings -
Opening

address by

Plaintiff's
Counsel -
4th September
1961
Contilnued

That is to say, the balance sheets and the accounts

exchanged by the two companies. And I am here
before you Sir, not having seen or had an oppor—
tunity of seeing the accounts which are in the
hands of the auditor. I have seen some copiese.

I want to see, and that is what I base part of nmy
claim on, the accounts that the auditor has got.
That is the position.

Now I would like to open the case and give
the Court, asfar as I can, the actual position.
MreW.Dharsee, Sir, was one of the old legal
practitioners in this High Court, and he had,
since 1947 or so, carried on certain businesses
in financing companies, and he formed, to mention
a few of them, Bertram Limited which is the
present Plaintiff, the present Defendant Consoli-
dated Agencies Limited, Regent Estates Limited,
Mtoni Estates Limited and two or three others.
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In the High But he ~ and that is the point I wish to stress -~ he

Court of was the Director who conducted the business of all
Tanganyika these companies, He kept all the books and accounts
Dar-es— of all the companies in his own office. That is to
Salaam say, he was the director, he was the manager, he was

the person who kept the accounts and the finance, he

was the person who drew the cheques, he was the person
Noe5 who paid the companies' monies - all the companies?

Proceedings - monies -~ &and he died, My Lord in 1959. Late in 1959

Opening address

by Plaintiff's The Administrator~General then took over the 10

Counsel — 4th estate of W.Darsee and took over all the books of all

September 1961 the companies including the Plaintiff and the Defendant
Continued all the books and accounts of Dharsee and MacRoberts,

and Advocates! firm, name and the Administrator-

General then delivered - as far as the Defendant

Company's books and accounts were concerned — were

given to Mr.Jaffrabadwalla, who was one of the

directors of the company - that is the company

Consolidated Agencies. Pollowing that Sir, Mrs.Wali

Dharsee became a director of Consolidated Agencies, 20

As By as the Plaintiff Company is concerned, Wali

Dharsee was the sole director. There was no other

Director. So when he died the Plaintiff Company was

left without any director at all, and at the request

of the Administrator-General Mr,Carlo Juvenelli was

requested to become a director, and I personally, at

the Administrator-General's request, and particularly

at the request of Mrs.MacRoberts, who is now in

Austria, was asked to see what we could do to try and

recover some of the monies due to this company, 30

Bertram Limited. Bertram owes something like £20,000

which had been invested by W.Dharsee, on her behalf,

in this Company.

Now My Lord, to make it quite clear and guite
plain, in case my learned friends have not g my point
my submission to Your Lordship, with all due respect,
will be this, that Dharsee was a director of Bertrams
and he was a director of the Defendant Company, and
therefore whatever appears in the accounts of these
two companies as owing between one and the other, in 40
my humble submission is an acknowledgement, I hope my
point is clear Sir,.
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I am a director of both companies. I am not to In the High
be heard to say that the debt of one company to Court of &
the other is time~barred when I have included Tanganvika
and passed the accounts clearly showing that ngany

‘the one company, in its balance sheets, is g:f;:;f
owing certain sums to the other., That is my
whole case.
COURT: Balance sheets are made public aren't ?rocggagngs -
they? Balance Sheets of companies? “ Opening address
AP
HOURY: Yes, but both these companies are gguﬁizinflfghs

private companies. So that, Sir, I go one step

further, and say, and I wili ask you to hold September 1961
Sir, that the accounts and balance sheets of Continued
the Defendant Company were in my possession

through Mr.Dharsee, who is my director, of

Bertram and Company, and he was also director

of Consolidated,s He had them all in his hands

and he signed the balance sheets for the one and

he signed the balance sheets for the other. He

signed for Bertram that it is owed by Consoli-

dated the sums we claim, He signed for

Consolidated that Consolidated owes Bertram,

3o, Sir, in my humble submission, if that is not

an admission then there can be no other admission.

Now My Lord, I would asgk you to deal with Mr.
Houghton first. I will ask him to come into the
box and produce the documents that he has in his
possession, and then I will ask for your indul-
gence Sir, if you will give me ten minutes to
have a look at thems I tried hard to look at
them and not waste your time right through the
week, but I have not been able to do S0

COURT: That is if he produces them.

HOURY: Ch, he will produce them all right.
The other side doesn't object to the production.

COURT: +the law might object. We will see,



In the High
Court of
Tanganyika
Dar—e g
Salaan
Plaintiff's
Bvidence

No, 6
D tel
Stephen
Houghton 4th
September 1961
Examination

14.
PLAINTIFF!S EVIDENCE

No.6
EVIDENCE OF D.S.HOUGHTON

P.W.1 DANIEL STEPHEN HOUGHTON, European, Christian,
SWOIrh.

XN-in-C HOURY

Mr.Houghton, are you a partner in Cooper Bros?
I am a partner.

Accountants? Chartered Accountants,

I beg your pardon, Chartered Accountants. Since
what year have you audited the books of Consolidated
Agencies? - 1954,

Up to what year have they been completed? 1957

You knew Mr.,Wali Dharsee? - I knew Mr,Wali
Dharsee,

Was he the director of Consolidated Agencies? -
He was a director of Consolidated Agencies,

How many other directors were there? - I would
need to refer to my files to answer that question.

Please do so - My Lord, I mean no disrespect when
I ask you for directions over a matter which is of
some importance to me as a professional man, as to
whether information I have obtained in secrecy from a
client I am compelled to divulge in this Court.

COURT: Certainly there is no disrespect at all.
It is right. We will go into it right away. You are
cleiming privilege? I am not claiming anything. I
am asking for directions.

COURT: Well, that is a legal term. It means that
you are not bound to answer the question. You want me
to tell you whether you are privileged not to answer
these questions? Yes My Loxrd.

10
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30
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COURT: I will hear argument on it. I think
it would be just as well if you left the box for
a moment while the learned gentlemen argue the
point. It is for them, (Witness leaves box)

O'DONOVAN: Iy Lord, it might assist my
learned friend if I say that in my view the
witness could, with complete propriety, answer
all questions. My clients are certainly not
claiming that there is any privilege. If he has
any information, as far as we are concerned he
can disclose it to the Plaintiff. I think, My
Lord, in the Indian Evidence Act the only
example of piivilege which is recognised relates
to disclosures made to an advocate, not to a
chartered accountant or a director.

COURT: What is the position in England with
regard to chartered accountants?

O'DONOVAN: I think exactly the same as here
My Lord. That is to say, there is no privilege,
and the medical profession, as Your Lordship

In the High
Court of
Tanganyika
Dar—eg—
Salaam
Plaintiffs!t
Evidence

No.6

Daniel Stephen
Houghton 4+th
September 1961
Examination
continued

will doubtless be well aware, constantly endeavour

to. assert that there is privilege, but no court
has ever upheld that,

COURT: Could you refer me to the relevant
section of the Indian Evidence Act.

HOURY: If my learned friends have no objec—
tion I think we are just wasting a lot of time,

With respect, Mr.Houghton's clients, whose secrets

he is to disclose, have ne objection to that dis-

closure, So where is the dispropriety in it.

O'DONOVAN: I agree,

HOURY: My friends whose books he kept are not
They say answer every question you are

objecting.
asked, quite candidly.
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Daniel Stephen
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Examination
continued

16.

COURT: I take your point Mr.Houry. (To witness)
Would you be good enought to comeback (Witness returns
to box I quite appreciate your position as a member
of your profession and you ask me for directions. It
is not necessary for me to give any ruling on the
matter since, as you have heard, the person, the
client whose secrets you are trying to preserve, has
informed me, through counsel, that they have no objec-
tion to  your answering any gquestion relating to their
affairs, which frees you from any scruple you may have 10
in this matter. Does that satisfy you? Yes My Lord,

COURT: You have heard it for yourself,
HOURY: And it is on the record.

COURT: You have nothing to reproach yourself for
at all

HOURY: Now Mr.Houghton, was there anybody else?
I don't think so. - Mr.Jaffrabadwalla was a director
in 1954,
COURT: Who was this gentleman - a Buropean?
HOURY: Jaffrabadwalla is an Indian gentleman, 20
COURT: I thought you mentioned Dharsee?

HOURY: There is Dharsee, an Indian too. He died.
And Mr.,Jaffrabadwalla, who is in Court, Sir.

COURT: It was an Indian firm. I see

XN~in-Chief CONTD. Mr.Houghton, you didn't audit
the Books of Bertram Limited? - No.

You knew Mr.Dharsee well; did you come into
contact with him during this? - I came into coantac?t
with him during the course of the audits I carried out

And you agree he was an advocate? — I agree he 30
was an advocate.
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17.

And his firm was Darsee & MacRoberts? -
I had no relationship with the firm profession-
ally, but I understood it to be Darsee & Mac
Roberts,

In connection with the accounts of the
Consolidated your relationship was with Darsee?
—~ The appointment of auditor is by the share-
holders of the company, not by the directors.
My appointment was through the shareholders,

Yes, I am perfectly aware of that, Mr.
Houghton, What I ask is this ~ at least what
I meant to ask is, whom did you deal with in
connection with the accounts? - Mr,Darsee.

Now you have been asked to produce balance
sheets. What balance sheets have you got there?
From 1954, - I have covies of the balance sheets
for 1954, 1955, 1956 and 1957. I haven't pot the
originalse.

Who would have the originals? -~ These would
have been sent to the company, the client company
Consolidated Agencies,

Are these the ones you have got - may 1 see

In the High
Court of
Tanganyika
Dar~es~Salaam
Plaintiff'is
Lvidence

No.6
Daniel Stephen
Houghton - 4th
September 1961
Examination
continued

them? Do you not keep signed copies of the balance

sheets? I keep a copy signed by the directors of
the Company.

And can I see the signed copies? I haven't
got them in the Court, My Lord.

Can they be produced, Mr,Houghton? - My Lord
once again I am in difficulty, If I produce what
is known in my office as my file of accounts,
which is a record of every set of accounts the
partners of the firm have signed. I lose part
of the essential records of my firm,

They can be taken back, Mr.Houghton.
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18,

Court: Mr.Houry, I don't wish to interfere in
any way., I quite understand-the witness's difficulty.
You wish to see the accounts audited by the witness's
firm, He has produced copies, the originals of whieh
he says were sent to the -

HOURY: +the signed copies

COURT: The signed copies were sent to the
Defendant., Now surely -

HOURY (to Dastur) Will you agree that these were
the accounts that were signed? 10

DASTUR: Yes

HOURY: Now they agree, Sir, that these can be put
in. You will have them back, Mr.Houghton., These are
signed by Darsee and Mr.Jaffrabadwalla for 1954, 1955
1956 and 1957. We will put these in as a bundle, Sir
as one exhibit,.

COURT: What are you putting them in as? As
copies kept by this firm of auditors of originals which
they have sent to the Defendants?

HOURY: That is right - which the Defendants 20
accept as having been signed by the people shown ohn
these - perhaps we can show you one, Sir., You see
they are marked as signed here., (Showa to Court)

COURT: Oh I see., These are copies retained,
true copies, you testify? - Yes.

HOURY: These are true copies of originals sent
to the Defendant Company and signed by the gentlemen
named here? - Yew My Lord

COURT: (to Defendant's Counsel) You have no
objection, have you? 30

O'DONOVAN: None at all
EX.A. BUNDLE OF BALANCE SHEETS FOR 1954, 1955, 1956

and 1957 FPRODUCED, ADMITTED AND PUT IN A4S
EXHIBIT A.
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19.

XN~in-Chief CONTD., Now, Mr.Houghton, will
you look at those accounts and tell the Court
from 1954 +ill 1957 whether Bertram Limited is
a creditor and to what amount: in other words
what amount is shown in the Defendant Companys
accounts as owing to Bertram Limited? -~ My Lord,
under the heading "Loans" in the balance sheet
of 31st December 1954 and statement of the total
of Shs,412,385/- are the following items:
Bertram Limited Loan Account Shs.23,385/-
Accrued interest Shs.6,211/28," There is
another item euntitled "Bertram Limited. Loan
Account Nos 2 Shs.269,000/- and interest of
Shse6,725/~« They are included in the total
shown on the balance sheet described as loans.

That is for 1954% - that was in 1954,
COURT: Could you show me that, please? I

would like to see it,
is the figure? - in that total, My Lord, Yes.

COURT: Now where do you get this total from?

~ From one of my working papers.

Loans, Shs.412,385,/-, that
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COURT: One of your working papers? - From one

of my working papers, which would be extracted
from the books of the Company.

COURT: There is nothing on this to show that

Bertram owes ~? No, nothing at all,

COURT: You are just able to tell me because

you happen to be the auditor and saw their books?

- Yes My Lord.

COURT: And this total is made up of two loans?
~ That total is made up of a number of loans My Lord.

COURT: Yes, all of which - - Two of which are

those I have gquoted.

COURT: I see, Thank you.



20,

In the High HOURY CONTD: Now Mr.Houghton, before you accept

Court of in your audited accounts, before you accept a company

Tanganyika is correctly owing certain amounts to other companies

Dar-es—-Salaam what is the practice? -~ The practice varies, iy Lord,

Plaintiff's but we do our best to get some independent witness of

Evidence that money being correctly stated, the figure at which
it appears in the books, such as a letter or a certi-
ficate,

No.6

Daniel Stephen From the Directors? - From the company or the

Houghton — 4th individual to whom the money is owed 10

September 1961

Examination Now that the account that you were looking at

continued there, have you received a letter from Messrs.Shah &
Shah dated the 25th of September - two letters - Yes,
ny Lord.

Will you produce those to the Court. You will
have them all back, Mr.Houghton. You will have them
all back, including your file., — (Witness hands
letters to Counsel

HOURY: These are letters addressed to Messrs,
Coopers Brothers, Sir. (Reads) "At the request of the 20
above-named company - that is Consolidated Agencies
Limited ~ ceesviceececeesssointerest accrued" and the
second one, Sir, is in the same terms for the second
account, Shs.29,000/-

XNein=Chief Contde Is this the practice of
verifying? -~ That is the normal practice, ny Lord.

COURT: No objection. lMr.0'Donovan.
O'DONOVAN: No, my Lord.

COURT: Let me get this quite clear., Your justi-
fication for passing that figure in the balance sheet 30
was these two letters? - Well, first of all, my Lord,
the entry was in the tooks of the Company, and it was
verified by receipt of these two letters.

COURT: I see, That is the evidence., That is
the voucher, - That is so.



21,

EX.3. TWO LETTERS DATED 25th SEPTEMBER from In the High
MESSRS. SHAH & SHAH PRODUCID, ADMITTED Court of
AND PUT IN AS EXHIBIT B. Tanganyika
Dar—es—-Salaam
HOURY CONTD: So what you can say, Mr. Plaintiff's

Houghton, is that these items were in the books Evidence
of the Consolidated accounts to the credit of

Bertram, but the usual practice is not to take No.6

what is in the books for granted but to get some °

cther verification that the amount is owing? - Daniel Stephen
That is so, my Lord,. Houghton - 4th

September 1961
S50 what is in the balance sheet as finally Examination
gigned by you or certified is the correct coutinued
amount? ~ We state that in our opinion the
balance sheet is correct, and we take every step
that we can to see that it is correct, but the
balance sheet report is subject to the remarks
that the auditor makes on it. In this particular
year I see no qualification was made in so far as
monies owing by the firm was concerned,

Now can we turn to the next year, lr.Houghton

COURT: Forgive me, Mr,Houry. It may be I am
obtuse, but I do want to understand this. This is
a letter to thehuditors of Bertram Limited?

HOURY: to the Auditors of the Defendant,
Consolidated Limited, Cooper Brothers,

COURT: Yes. By the Plaintiff Company
HOURY: It is a bit confusing
COURT: It certainly is confusing.

HOURY: Perhaps Mr,Houghton will explain this.
(Xn—-in—-Chief Contd.) Here is a copy. Would you
like to explain to the Court how that satisfied
you? - My Lord, this is a letter from the Auditors
of Bertram's Limited in response to a request by
the auditors of Consclidated Agencies for a certi-~
ficate or verification of the fact that Bertram's
agree that this sum of money was due to them by
Consolidated Agencies.
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22,

Can we have the next year, for 1955, This again
was signed by Mr.Darsee and Mr.Jaffrabadwallz and can
you tell the Court where the debt to the Bertram
Company is shown? There was a total under Current
Liabilities and Provisions headed "Loans" amounting to
Shse277, 385/~

Yes. - Included in that total is "Bertram Litdl."
Loan Account Shs.8, 385/~ together with interest of
Shs.7,151/28; and there is another item headed
"Bertram Ltd: No.2 Loan Shs.269,000/~ interest
Shs.22,865/~"

Yes. Is the schedule attached to the balance
sheet showing who the creditors are? ~No My Lord.
Once again this is from my own working files,

Yes, but you have got it somewhere in writing,
have you, or typing- No, my Lord.

You mean it is from your own head? - I am giving
the figures from my own working papers, my Lord, which
I have before me,

COURT: And have you got an acknowledgment that
you had ... from the previous year from their accoun~
tant? - Yes, my Lord,

COURT: That settles it, doesn't it.
HOURY CONTD: Will you produce it, Mr.Houghtonh.

EX.C, TWO LITTEZRS FROM MESSRS.SHAH & SHAH PRODUCED,
AINITTED AND PUT IN AS BXHIBIT C.

HOURY CONTD: May we have 1956, please? And that
shows - will you just repeat whet this year shows? -
It shows the total of loans and accrued interest of
Shs. 364,208/78, from my own working papers; Bertram
Itd. Loan Account Shs.8,385/28, interest Shs.8,091/-
Bertrem Limited No.2 Loan Account Shs,269,000/- and
interest of Shs. 39, OOS/"“.
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And the acknowledgment, or the certificate In the High
or whatever it is? - My Lord, in that year in Court of
reporting upon the accounts I see that the Tanganyika
auditors added under item 4 that "No agreements Dar—es—Salaam
or statements in respect of debtors, loans and Plaintiff's
accrued interest receivable amounting to Shs. Evidence
535,214/31, in respect of loans and accrued
interest payable amounting to Shs.364,208/78 have o E
been produced %o us. Consequently we are unable {o.
to state whether the accrued interest has been Daniel Stephen
brought into account or whether repayments have  Houghton -~ 4th
been made directly" so apparently I have had no September 1961
certificates in support of the figures quoted on Examination
3lst December 1956 balance sheet, conbinued

Do you recollect who dealt with this lir,
Houghton? I didn't deal with the year 1956,

You did? -~ I did not

S0 your query was as regards the interest
accruing to this company? -~ Yes.

Or your firm? - Yes

Not thecapital amount owing? -~ We have, as I
say, a working paper in which these figures are
stated. They hear similarity to the previous year
but we have no actual certificate stating that
those figures were in fact owed to Bertram.

But to make it quite clear Mr,Houghton, your
working papers are made up from the books of the
Company? - They are,

You give us the impression that they have just
come out of thin air. Those papers you work out
are from the books of the company? -~ They are
extracts from the books of the Company.

Did you personally audit the books of the
company in any one year? If I show you a book of
the company would you kunow whether you personally
had dealt with it? ~ I might or I might not.
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24,

Never mind for the moment. Can you hand me the
1957 accounts Mr.Houghtcn? - My Lord, on our balance
sheet for 31st December 1957 under loans and accrued
interest appears a figure of Shs.365,831/28. Included
in that total is Bertram Limited a loan Shs.4,485/-
and interest of Shs.12,951/28. There also appears
Bertram Limited No.2 account, Shs.269,000/~ and
interest Shs.55,145/-

That makes a total of Shse365,000/- or are there
any other items? -~ There are other items also to be 10
included,

All from the books of the company? - From the
books of the Company.

And I suppose you presumed that the directors
knew these accounts? Knew what was in the ledger?
- Yes,

Now this, I see, is signed by Mr.Dharsee alone?
had YeS.

Can you throw any light on that? - I can't
remember why it should have been signed by Mr,Dharsee 20
alone, ‘

COURT: Was it sufficient for your purpose? — It
was sufficient for my purpose

HOURY continues: If I may remind you, say so if
you cannot recollect, but was Mr.Jaffrabadwalla
refusing to have anything to do with accounts by then?
I cannot from memory remember exactly at what stage
Mr,Jaffrabadwalla, as it were, stated that he was no
longer interested in this company, but I do remember

.at one gtage he did say - or it was reported to me 30

that he s28iGeesvecesse
COURT: We can't go into that.
HOURY continues: But you knew, in any case from

that year, that he was not appesring? - I couldn't say
that,
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25.

This is for the year 3lst December 1957. In the High
Did you cease to be the auditor then? - No, Court of
Tanganyika
COURT: Is that in? Dar—es~Salaan
Plaintiff's
HOURY: Yes, My Lord (Ex.4,) Evidence
COURT: Are we going to have any vouchers in 6
support of that ? No.
Daniel Stvepnen
XN-IN-C — HOURY Houghton — 4th

September 1961
Have you any vouchers? Can you produce them? Examination
(Two vouchers handed to HOURY by witness) continued

COURT: Prom Shah and Shah?

EX.D.HOURY: No, this is from Mr.Dharsee himself,
the Eiregtor of Bertram (Reads) (Vouchers entered
as HExeDe

COURT: Whose signature is this? - Mr.Dharsee's
my Lord.

HOURY continues: Wali Dharsee, Director? -
Yes,

You know his signature: — Yes

Will you tell us what happened after 1957,
You continued to be the auditors? -~ Yes,

I understand you were unable to produce a
balance sheet? - I was unable to complete the audit
for the year 1958 for lack of certain information,

And 19597 - I have not done any audit in
connection with 1959,

COURT: You ceased to be auditors? — No My Lord,
I haven't had the books presented to me for audit.

HOURY continues: And 1960? - similarly
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26,

So you can't say anything about that except that
you have not been given the books to audit? - I have
not been given the books for 1959 and 1960,

19587 ~ 1958, I have the books but I require
certain further information to enable me to sign a
balance sheet,

S0 you have prepared a balance sheet? - I have
got a draft balance sheet,

Can we have & look at that? Does that draft
balance sheet show that Consolidated is owing Bertram
a large sum of money? -~ Iy working papers for the
accounts to 31lst December 1958 include a figure of
loanes and accrued interest Shs.327,701/28, of which
Berrtram Limited are recorded as being owed on loan
Account Shs.4,485/- interest She.12,651/28, On No,2
account a loan of Shs.269,000/- and interest Shs.

And those are from the books of account? = From
the books of account.

Have you gone as far as getting a certificate as
you did in the others with regard to those loans? - 1
have a certificate in support of these figures (Handed
to HOURY)

COURT: any objection Mr.0'Donovan
O'DONOVAN: No my Lord

EX K. hHOURY reads, Certificate entered as Ex.E.
Xn~-in-C, Cont. - HOURY,
And that is signed by Mr,Dharsee? - Yes,

Mr.Houghton, as you know I have asked the Court
to subpoena you to come and give evidence and assist
the Court, but owing tc the views you held I have not
been able to examine the files in respect of which I
wanted you to give evidence, Under the circumstances
I don't know what is in your files, Can you tell the
Court-anything else, other that what you have said now
Can you tell the Court, for ianstance, why Mr,
Jaffrabadwalla has ceased to concern himself with this
Company? - I don't know,

10

20

30
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You don't know, but you know that he has In the High
not concerncd himself with you in regard to this Court of
Company? ~ I wouldn't say that. Mr.Jaffrabadwalla Tanganyika
Has been to see me in connection with the affairs Dar-es-Sallam

of this Company. Plaintiff's
Evidence
Since Mr.Dharsee's death? - Since Mr,Dharses ¢
death. -
_ No.6
But not during his life? -~ Not during his Daniel Stephen
life. Houghton — 4th
September 1961
Have you got anything in the file that you Examination
think the Court may be assisted with? (To Court) Conte

I'm sorry Sir, if I had seen it I wouldn't be
patting such questions. -

COURT: I think you are asking quite a lot
of this witness Mr.Houry. You have what you
want as far as I can see,

HOURY: Very Well Sir, I will leave it at
that I think,

CROSS EXAMINED Crosgs-
examinatlion

XN -~ O' DONOVAN

Can you tell My Lord the date on which, in
each year, in respect of each year, the balance
sheet was signed by the director or directors of
the Defendant Company? - I couldn't say on which
date the directors signed, I can only say on
which date my firm signed,

COURT: You signed after the Directors? -
Yes, The date on the balance sheet is the date
of signature by my firmn,

O'DONOVAN continues: Perhaps you could answer
it this way. Could ycu indicate what is the earl-
iest date on which the directors could have
signed? I don't want to tie you down to the
precise day, but i1s is obvious for instance,
isn't it, that the accounts for 1956 would not be
prepared until April 1958 anyway? - I am looking
to see if I have a letter on my file forwarding
the accounts for signature.



28,

In the High COURT: You say you know the deate on which you
Court of signed, your firm signed. It is on the balance
Tanganyika sheet? - Yew,
Dar-es-Salaam
COURT: Well, you can just refer to the balance
1
§$§é§§§§f s gsheet and tell ué that can't you? - I signed, or

rather my firm signed, the balance sheet for 1954 on
27+th October 1956,

No,.6

Daniel Stephen O'DONOVAN: We take it then the balance sheet

Houghton - 4th could not have been prepared until shortly before you

September 1961 gsigned, a month or itwo at the most? - Well, it would 10

CROSS-EXAMINA-  all depend. The time for me sending my balance sheet

TION continued +to a client for signature and its return may be any-—
thing from an hour to six months.

Can you tell from your file on what date you had
prepared these accounts? — On 19th October I ssnt a
letter to Mr.Dharsee enclosing the accounts for sig-
nature by the directors. 19th October 1956.

That's for 1954? - the 1654 accountse.

Then you can say he couldn't have signed, or his
co-director, before that? - No,. 20

Can you help us similarly with the following
years? - The 1955 accounts were signed on 19th
November 1957. They were signed by my firm. They
were sent for signature on 6th November 1957 by the
Directors.

We have two more years? -~ The accounts for 31lst
December 1956 were signed by my firm as auditors on
1lth April 1958, They were sent for signature by
the directors, to lir.Dharsee, on 12th March 1958, The
accountsto 3lst December 1957 were signed by my firm 30
-on 29th April, 1958, having been sent to Nr.Dharsee
for his signature on 28th April, 1959,

And you have no further signed balance sheets
after that? - No.
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These balance sheets would not, would In the High
they, be sent to the Plaintiff Company or any-  Court of
body else? - After signature by my firm the Tanganyika
balance sheets would be sent to the client Dar—es-Salaam
COmpany. Plaintiff's
Lvidence

And you regard it as a confidential docu-
ment I take it? - I do regard it as confidential, Yo 8

Daniel Stephen

Which you wouldn't communicate to any- Ho
ughton - 4th
body else? - No. - September 1961
Cross—~examina—~

Just one last question., In each year in the .
current 1iabilitiesqyou have got an aggregate tion continued
figure for loans and intercst. Am I correct in
understanding that for each year the aggregate is
made up of, or it includes, amounts due to other
versons than the Plaintiff Company? ~ Yes.

RE~-EXAMINED No Re—examina-—
tion HOURY
No RXN,
Re-examination
BY COURT: Court.

I just want to be quite clear about this.
You are the auditor, or were the muditor at the
material time, of the Defendant Company. You
examine their books and you find they owe the
Plaintiffs X pounds, and Y pounds interest. Then
you write off to the Plaintiff Company and- say
'Is this true' You get a letter back saying 'Yes
it is true' and that satisfied you, Is that
correct? Have I understood your evidence
correctly? That's all it amounts to? - Yes, There
are other processes, but that is what I said.

You just see a debt marked in the books you
are auditing and you write to the creditor and say
'Is this true' and he writes back and says 'Yes,
it is true' ? -~ Yes,

I have understood you correctly? ~ Yes.
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30,

Thank you very much

No.7
EVIDENCE OF HUSSEIN pAY4A SHANMJIT

P.W.2, HUSSEIN DAYA SHAVMJI, Asian, Muslim, Affirmed
XNein-C, HOURY:

Mr,Shemji, you are a bookkeeper by trade,
profession? - Yes. From lMay 1957 to April 195G,

No, just listen please. A4re you a bookkeeper by
profession? - No,

What is your profession? - I was at the books 10
before, but I am not a bookkeeper by profession. 4
Clerk.,

A clerk., All right. Did you know Mr,Wali Dharsee
the advocate? - Yes.

He died in 1959? - Yes

Were you employed by him to keep books? ~ Yes

What boolks were you employec to keep? —~ Bertram
Limited. Consolidated Agencies Limited, Mtoni Istates
Limited, Regent Zstate Limited and his books.

His own advocates' books as Dharsee and Mac~ 20
Roberts? — Yes,

Were these books all kept in one office? - Yes,

And these companies' registered offices were all
in the sane office of Messrs.Dharsee? - Yes,

Who managed these companies? - Mr.Dharsee
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Himself? — Yes.
all the chegues.

He used to sign

He used to sign all the cheques for all
these companies? - Except Regent Estgte. That
used to be signed by two, Mr.Dharsee and Mr.
Mohamed Nasser Rattansey.

Never mind the Regent Zstate. Who gave you
instructions for the entries? -~ Mr.Dharsee
himself.

Would it be correct to say that he was the
managing director of all these companies? - Yes

I think you mentioned you kept the books
from when? - 1957 to 1959. April 1959

What have you got there? - What do you call
that? ~ Ledger,

That's a ledger of Consolidated Agencies
Ltda? - Yes

Will you look up Bertram's account. Tell
the Court what is shown there. Is it your hand-—
writing? - Yes.

In the High
Court of
Tanganyuka
Dar-es-Salaam
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Noe'T
Hussein Daya
Shamji -~ 4th
September 1961
Examination

conte.

How much is owing to - ? — There is a credit

of Shs.7,436/28 and a debit of Shs.300/-

O'DONOVAN: I have marked on a separate bit
of paper an extract from all these books and the
relevant pages, which makes them much eawier to

refer to. It is not really an exhibit. If I
can hand it to your Lordship ~ .

COURT: Perhaps it can be agreed, Do you
wish to put in all the books?

O'DONOVAN: I think my learned friend does.

COURT: Do you wish to put them in, Mr.Houry

or can you agree what the books show?



In the High
Court of
Tanganyika
Dar-eg—-Salaan
El%éntiff'

ence

Noe7
Hussein Imya
Shamji - 4th
September 1961

Examination
Con‘t.

32,

XN-in-Chief CONTD., Now thess two accounts, one
on page Bl and one on page B2, are in your hand-
writing, Mr.Shamji? — Yes.

And on whose instructions would you enter these?
-~ Mr,Dharsee's

And it would be on Mr.Dharsee's instructions
that you would write the cheques? - Yes,

HOURY: My Lord, perhaps yocur Lordship would be
good enough to look at these., This is the account
of the Bertram Company, in which there are two 10
cheques, one in each account.

COURT: These are your own accouhts?

HOURY: No, Sir, these are Consolidated accounts,
I am asking for those two cheques, Sir,

COURT: These are your own accounts?

HOURY: They are given to us, to Bertram, by
Congolidated, We pay them into our account, and the
cheques themselves the bank returns them to the
drawer.,

COURT: Well these are amounts then that were 20
paid by the Defendants to you?

HOURY: To us, and I want the cheques. They are
unable to produce those cheques, because they cannot
find them. The cheques, I submit, would themselves
be acknowledgements of the debt. There is no argu-
ment about that. We also produce, Sir, one of the
Defendant's books in which they have stuck most of
the paid e¢heques, from which you will see, Sir, that
it was Dharsee who signed them.

Xp—in-~Chief Contd. Have a look at all those - 3C
COURT: What is that book? Did you make it up?
HOURY: Did you stick those in, Mr.Shamji? ~ Yes,
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COURT: Every cheque that was given by your
firm, your company, when it came back you stuck
it in there? - Yes.

COURT: Well wherse are the two cheques which
Mr,Houry wants?

DASTUR: Perhaps it might assist your Lord-
ship as well as my learned friend if I say that
I have informed by learned friend that in that
book the whole of 1955 is missing. For 1956
there are only three cheques. Exactly what we
received from the Official Receiver. We
produced everything that we had,

HOURY: We are not concerned with 1955, We
are concerned with 1958,

XN-in-Chief CONTD., These are your figures,
aren't they? That is your writin:? - Yes

Well where are those cheques, the paid
cheques? - I didn't find them in the office,
What I received from the Bank I stuck in this
book.

Who would have signed those cheques? -~ Mr.
Dharsee

HOURY: From this you see that 1957 Mr,
Dharsee was always signing cheques. I will put
that book in, Sir.

In the High
Court of
Tanganylka
Dar—-esg-Salaam
Plaintiffts
Evidence

N007
Hussein Daya
Shamji - 4th
September 1961
Examination

Conto

EX.F. LEDGER FOR 1958 PRODUCED, ADMITTED AND PUT IN AS
EXHIBIT F.
EX.G. BOOK IN WHICH MOST OF THE PAID CHEQUES ARE STUCK

PRODUCED, ADMITTED AND PUT IN AS EXHIBIT G.

HOURY: The argument here, Sir, is that after he left and
after Mr.Dharsee's death this gentleman has kept these books,

so I cannot put them through him.
consent, Sir.

We will put them in by
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COURT: Well we will do that at the end of +this
witness's evidence,

HOURY: I have finished with him, 3Sir.

CROSS~EXAITINTD

XXN.O'DONOVAN,

Just one question. There is no signature, is
there, in the account books? - No, no signature in
the account books,

COURT: You mean this isn't signed?

O'DONCVAN: I mean the account books are not 10
signed.

COURT: He is looking at this one.
XX, CONTD. Or any of the account books? -~ No.

It is not normal practice to sign the account
books, and you didn't get them signed? - No.

BY COURT:

Are these the books? You heard the auditor giv-
ing evidence, didn't you? - Yes

Are these the books that he looked at? - Yes,

He looked at these books, did he? - Yes 20
Did he loock at these? - Yes,

COURT: 1s that all?

HOURY: That is all, Sir, for the moment. We will
put in these books, Sir, by consent,

EX.H, LEDGZR FOR 1950/57 AND 1959 PRCDUCED AND PUT

IN BY CONSLNT AS ZXHIBIT H.

COURT: I see, So we have got all the ledgers from
1951 to 19590
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NO. 8 , In the High
Court of
EVIDENCE OF AMBALAL KALIDAS DPATEL Tanganyika
Dar~es-Salaam
P.We3  AMBALAL KALIDAS PATEL, Asian, Hindu, Plaintliff's
affirmed. Evidence
NO.E
XN,-in-Chief: HOURY: Ambalal
Kalidas Patel
Are you a chartered accountant? - I was a 4th September
chartered accountant. dJust now I am only a 1961 - Examina—
B,.Com, tion.

Lid you keep the accounts or audit the
accounts of Consolidated Agencies? - Not Consoli-
dated Agencies,

Whose accounts did you keep? - Bertram Ltd.

On whose instructions? - Mr.Dharsee's

And have you got the balance sheets with you
here? Did you keep these balance sheets -~ did you
prepare these balance sheets? - Yes,

Just have a look at them, will you., You
prepared them? - Yes.

And have a look for 1955 or 1954, What do the
balance sheets show that Consolidated Agencies owed
Bertram Limited? - Shs.294,643/78

COURT: What year was that? - 1954, Narch.

HOURY CONTD: That is the total? - Yes

Now go back another year.-Shs,311,723/78. 1957
Shs,. 312,040/~ in Account Ne.l

Yes, - Shs.16,763/78 cts., another account.
What year is that? - March 1957

4nd 19589 -~ 1958 is one account Shs.312,040/-
Another account is Shs.16,763/78.
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Is there another one for the following year? -
March 1959, Shs.278,115/- and cnother account Shs,
17,136/28.

Now go back to 1954, Who signed in 19547 — One
of the others [ missed out. Dharsee has signed as the
accountant.

I mean as a director who signed? - Mr.Dharsee

For 1954%? - Yes

1955? — No signature in 1955

Here is the other copy. 1955, signed by lir, 10
Dharsee? - Yes, lir.Dharsee

19569 -~ Mr.Dharsee signed it
1957? — There is no signature on this copy

(Another copy hended to witness) 1957, signed by
Mr,Dharsee? - Signed by lir,Dharsee

19587 ~ Signed by Mr.Dharsee
1959 no. - No.

HOURY: In 1959 he died.

COURT: Those are all originals?

HCURY: They are signed copies, Sir. For all 20
intents and purposes they are originals.

XN—in-Chief Contd., These sums are shown as owing by
Consolidated? — Yes

It is not the summery of it. It is in their own
name, is it not? - It is Consolidated Agencies.
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HOURY: Theu.......is different, Sir, to the g ioe D180
other one. They don't summarise the total in- Tanganyika
debtedness but they give a list of - Dar—eg—Salaam

t1FF!

COURT: And that is all? Fl3aetset @

HOURY: Yes, they give a list. Amba?gi Kalidas

COURT: And the names? gzggémb;r4§g6l

HOURY: Yes Exemigation -

Xn~-in~Chief Contd, You said that you
audlited these sccounts? - For the first three years
I audited, and the last three years I have
prepared from the books.

Now is it not your practice to get a certi-
ficate from the debtor company that this amount
is correct? ~ In this case every year in the
beginning we were supplying certificates to
Cooper Brothers through Dharsee, what was the
balance in Bertram Limited

What was the balance shown to the debit of
Consolidated in Bertram Limited? -~ Yes

Now what I am asking you is now you are doing
Consolidated, — I am not doing Consolidated.

You are doing Bertram's. Sorry. -~ Bertram's

Did you ask Consolidated to certify to you
that these amounts are corr nt in their books? -
Mr,Dharsee was also controlling that company, and
he confirmed that Cooper Brothers had certified, and
they have not disputed it, and I certified that
it is correct (?)

S50 that it was lMr.Dharsee who was managing
and directing both companies, who told you that
these amounts are correct, and you certified
them?-Yes
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In the High

Court of And he, as you have already told the Court, he

Tanganyika gigned the balance sheet? - Yes, he signed

%ﬁﬁﬁ;ﬁl,‘?m EX.J. SIGNED COPIES OF BALANCE SHEDTS OF BERTRAM

Evidence LIKITED PRODUCED, ADMITTED AND PUT IN AS
o8 EXHIBIT J.

sabalal poiidas CROSS EXANINED

September 1961
Examination —
COﬂto

e

Crogs-
Examination

XXN. O'DONOVAN.

I would just like you to clarify your last answer.
Messrs.Cooper Brothers as the Auditors of Consolidated
Limited required a certificate Irom you to confirm 10
what was in their client's books. Your firm, however,

did not follow the same principle. 7You did not require
a similar certificate from Consolidated. Is that
correct? - Yes, because ~

Well, never mind "because" Is that correct? - Yes

So you never got written certificates to certify
whet your books showed as due to your client company
by Consolidated, is that right? - No.

ggggxamina- RE-EXAMINED

RXN, HOURY 20
"Because" - I will give you an opportunity to

answer it. Why did you not get a written certificate?

Because -?- Because Mr.Dharsee gvated that "I am

controlling both companies and I have forwarded a

certificapp with thess books telling of Consolidated

Agencies,

Let us have that again. Because i.r.Dharsee told
you he controls both companies and you have already
given a certificate to Cooper Brothers, and you were
satigfied to certify the accounts on that assurance - 30
on Ir,Dharsee's assurance. - Yes

BY COURT:
What is your full name? -~ Ambalal Kalidas Patel
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You are a partner in Shal and Shah? - Yes In the High
Court of
And you say you were employed by Beritranm Tanganyika
Limited as their auditor for a certaln number of Dar-es-—Salaam
years? - Yes laintlff's
wwidence
Which years? - 1954 to 1956 or 1957 No.8

Ambalal Kalidas
Then as auditor of Bertram Limited you wrote Patel - 4th
thece letters to Consolidated Limited about this September 1961
debt? - To Cooper Bros. yese. Re-Lxamination
Continued.
Would it not have been normal auditing
procedure for you as auditor of Bertram Ltd. to
have got an acknowledgment from Conscolidated
Agencies Ltd? In other words, the converse of this.
the tompaates. 5o thatotyas 3B SORiEoTeqinREn
we are not recelving.
I didn't really ask that, I asked what is
the correct auditing procedure. From this it
appears that in the opinion of Messrs.Cooper Bros.
such a document as this is necessary. They wouldn't
sign the accounts as properly audited unless they
had this document. What I would like to know is
why did you, in your turn, not get a similar docu~
ment from these people from, the debtors? - My
answar is the same. Iir.Dharsee was controlling.

Because Mr.Dharsee was in fact Consolidated
Agencies, is that what you are saying? - Yes.

Well, what is your cover? Have you anything
in writing? You are the auditor. What is your
safeguard -~ Jjust something he tells you in the
oflice? - I understand that he signed those
accounts which are prepared on the basis of the
books,.

Which accounts? - Bertran Limited

Yes I know, but what you want is an acknowledg-
ment from Consolidated Agencies Ltd.that they owe
you money, as auditor, VWhat assurance did youw have
that the books were correct? - Only the verbal
agsurance of Mr.Dharsee,
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Verbal assurance, Well I am really asking, is
that the normal procedure? Is that normal - verbal
assurance? - e have many times accepted such assur-
ance,

Well, Cooper Bros. didn't. Cooper Bros.wanted
it in writing, and Cooper Bros. were the debtors or
acting for the debtors., You acted for the creditors
Wasn't it more important for you to get an acknowledg-
ment-in writing? - We sent those figures and Cooper
Bros. have not objected.s... 10

No, Cooper Bros.wouldn't object. They have got
what they want. I am asking whether you got what you
wanted., All you got was a verbal assurance from lir,
Dharsee; should you not have had @t in writing? I am
asking; I don't know, I am not an auditor. -~ We have
not taken anything in writing from Mr.Dharsee.

HOURY: I just want to ask, with your permission,
Sir, he has told you, and your Lordship may not have
heard, that he had the verbal assurance from Mr,. 20
Dharsee and the books of acccunt; the books he was
keeping and books of account (To witress) Is that
what you said? - Bertram's books?

Yes, -~ Yes,

COURT: Yes Ilir.Houry, I quite appreciate that, dut
his duty is to see that those hooks of account are
correct, and just as Cooper Bros.checked that it was a
fact that the books he was examining showed that they
owed money I would have thought it even more import-
and — I don't know, I am not an auditor. I would 30
have thought it more important that the creditor
company should gat a voucher which this is, from the
debtor company, that the money was in fact owing;
because it is a2 credit in his account, and I would
have thought that no auditor would pass a credit
without some Xind o0f seeeesas

HOURY: iell, he is not passing a credit., The
auditor is not passing a credit,
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COURT: What is he passing?

In the High
Court of
Tanganyika
Dar—es~Salaam
ntiff!s

HOURY: He wants +to know that those accounts ﬁ%iaence

are correct, What he is telling you is that
because Mr.Dharsee - he was in Mr.Dharsee's office
and Mr,Houghton of Cooper Bros. was in his own
office - but he, this witness, was doing it for
Mr.Dharsee; doing both. The Consolidated
Accounts were there and Dharsee was in charge,
directing - managing director of both companies ~
and he says he was satisfied in certifying those
accounts for Bertram  from the assurance

given him by Dharsee., He did not get anything

in writing.

COURT: Yes, I understand that. I merely
say 1 would have thought - I may be gquite wrong
I would have thought that as an auditor he
would have regquired it in writing from Mr,Dharsee
even if he was at a desk in the seme room. Am I
wrong?

HOURY: I'm afraid you are Sir, with all due
respect, It is for the auditor to be satisfied
before he signs the accounts for income tax
purposes, satisfied the accounts are correct,

COURT: Yes, I accept that. And zs auditor
he is, you say, entitled to take a verbal assur-
alnce,

HOURY: He said so. He said he was satisfied
with Mr.Dharsee's assurance as he was managing
director of both companies. That's what he has
told you. He was mamaging director of both
companies so he was satisfied, and on the basis
of that assurance he certified the accounts.

COURT: Yes, that's right. I accept that as a
facts Thank you

11,10 a,m. COURT ADJOURNS FOR 10 MINUTES
11,20 a,ms RESUMES — COURT AS BEFORE

NO. 8
Ambalal Kalidas
Patel = 4th
September 1961
Re—examination
Gon‘t.
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In the High HOURYs My Lord, with your permission lir.Patel
Court of wants to explain further as regards those two letters,
Tanganyika Ie wants to tell you only on whose instructions they

Dar-eg—-Salaam were written.

Plaintiff's

EVid%Eg% COURT (%o O'DONOVAN) You have no objection?
Oe

Ambalal Kelidas

Patel -~ 4th WITNESS: Those letters were written &t the

September 1961 request of Mr.Dharsee on behalf of Consolidated

Re-examination Agencies,
Cont,

O'TDONOVAN: No, none at all

HOURY: Mr.Dharsee gave you instructions to give
that certificate on behalf of Consolidated Agencies
as it says here "At the request of the above named
company". {Your Lordship will recollect) You wrote
those letters on the instructions of lir,Dharsee? — Yes

The figures are correct? - Yes
COURT: I was merely questioning his action as

auditor in accepting a verbal assurance and not
getting it in writing, that's all, Thank you.

N0o9
EVIDENCE QOr SADRUDIN N.D.BANDALI

P.W.,5 SADRUDIN Ii,D. BANDALI, Asian, Muslim, affirmed
In-in-C ~ HOURY

No.9 What is your occupation? - I am an accountant

Sadrudin N.D.

Bandali 4th Did you know Mr.Wali Dharsee, the advocate? -

September 1961 Yes 1 4did.

Examination

Did you, at his request, keep the accounts of any

companies, and if so which companies? -~ The Dharsee
group of companies namely, Bertram Ltd. Consolidated
Agencies Ltd. Mtoni Kstates Ltd, Regent Estates Ltd.
and Greenwood Estates Limited.
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Mr.Bandali, all these companies were éguggeoglgh
private limited liability companies? - Yes, Tanganyika
except the advocates' firm. Dar-es~Salaanm

] ) Plaintirff's

Dharsee and MacRoberts? ~ Yes Evidence

And where were the registered offices of Sadrggig N.D
these companies? - In Suleman Street, Avalon Bandali 4tﬁ
T Q
House, September

1961 Examih-

That is Mr.Dharsee's office? -~ That's right ation Cont.

COURT: Chambers
HOURY: Well - his chambers? - That's right

And who was directing those companies? -
lir.sDharsee was solely managing the offices of
all these companies

Did he ask you to keep the accounts, and in
what yeer? Just tell the Court how it came about.
— Mr.Dharsee was a friend of mine, and in April
1959 he to0ld me to take up the accounts of all
these companies., In April 1959

What do you mean by 'take up' ? - The accounts
section of all these companies.

COURT: In other words, you entered his
chambers? - That's right

COURT: As an accountant? - Yes

HOURY continues: And you took over the books
of all these companies? - Yes, I did.

All these five companies, you took over all
the books? - That's right.

Ledgers, cash books, and so on? - Yes, all
sorts of books.
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COURT: From whom? - I found the books in the
chembers of Mr.Dharsee. Left by his previous account-
ante

COURT: who was that? - I think it was lir.George.
I think I saw him in the Court this morning.

HOURY continues: Georze Shamji? - That's right.
You took over from him? - Yes

And is 1t correct to say that lMr.Dharsee signed
all the cheques for all these companies? - Yes he did,

He made the loans from one company to the other? 10
~ Yes, except in Regent dstates

Forget Regent Zstates. In connection with Con-
solidated and Bertram? -~ Yes,

He was the sole managing director. Are you
prepared to say that? - As far as I knew he was the
only person who signed documents and cheques,

Just have a look - those cre the Consolidated
accounts. Will you show us whers you have written and
what is the amount owing to Bertrams by Consolidated?
~ This ledger is only for 1958 20

COURT: That's before you came? - That's right.

HOURY continues: 1959 (Passed to witness) The
ledger for 1959. - This is not written by me,

How do you account for thet? - According to ny
best recollection there wag another ledger. Not this
ledger.

COURT: You don't recognise that? - Yes, I don't
see my writing in this ledger

HOURY continues: But yau kept the accounts in
19597 - Yes, I did. 30

You are absolutely definite? - Yes, quite
positive of it.
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In the High
Have a look at the other booke. Court of
L . c L Tanganyika
1951 SOUI}Té What year is that? - This is from Dar—es—Salaan
9 to 1957. Plaintifft!s
Evidence
COURT: That's before your time? - Yes ﬁgjg

Sadrudin N.D

COURT: You know nothing about that book? - 5. 3.73 Ath

No, I don't

HOURY: continues: We are informed that you
ohly kept the cashbook and not the ledger? — 1
can't recollect unless I see the books,

What books do you want to see? - For the
year 1959, If I see the cashbook and ledger for
1959 I can tell,

Here is the cashbook for 1959 -~ That's
correct, 1 have written up the cash book as far
as December 3lst 1959,

COURT: That is it: - That's right

COURT: Is that in your handwriting? - That's
right

HOURY coatinues: You say that that ledger for
1959 was not kept by you. Vould you not have kept
it in the ordinary way? - This is a ledger for the
year 1958

This is not your handwriting? -~ No,.

HOURY: What we want is 13959. They have
produced 1959 and it is not in his handwriting.
He didn't keep it. All right, so we will forget
about thsat.

In-in-C. Cont. -~ HOURY

You see in the Ledger there are two cheques.
in No.l Account and No.2 Account, Can you throw
any light as to where those return paid cheques
would be? - 19589

September 1961
Examination ~
CO Nt
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In the High Yes. When you took over what did you do with the
Court of paid cheques? - I was given to understand there was a
Tanganyiksa practice in the office to file all the paild cheques

Dar-es-Salaam in this booke OFf course I did not follow the same
Plaintiff!'s  practice when I came to the office, but I understood

EVidEEE? this was the practice.
No.9
Sadrudin N,D. Those two cheques are not in the book. Can you

Bendali 4th tell us what has happened to them? That would be in
September 1961 your time? - This is 1958
Ixamination ~
Conte. Yes., Well you came in 1959%? - Yes. I remember 10
handing over all the paid cheques to & clerk of Mr,
Jaffarabadwalla, All the paid cheques,

COURT: Your practice was to hand all paid checues
over to another clerk, Is that right? - After the
death of Mr.Dharsee I was instructed by the Administrator
General to hand over all the documents, books records
of Consolidated, to Mr.Jaffrabadwalla,

HOURY continues: And you say that these cheques
would have gone to them? - Yes. MNust have,

You say that you handed everything = on instruc- 20
tions of the Administrator-General you handed every-—
thing to Mr.Jaffrabadwalla's clerk, Right? - Yes. OF
course I obtained a receipt from him.

Is this a copy of the receint? -~ Yes, this is
the receipt I obtained from the clerk.

HOURY: Iy Lord, you will aypreciate, I am sure,
ny difficulty here with these cheques., Ve get a big
.book from the Defendants, the relevant cheques are
not in it, and they can't produce them. They don't
know what has happened to them, for what it is worth 30
Sir, I will put it in.

EX.K. RECEIPT ZNTERED AS EXHIBIT X

COURT: Those documernts were handed over to the
Administrator-Gener:l., That's & receipt for them?
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HOURY: That's a receipt that he obtained. In the High

This witness got instructions from the Court of
Administrator-General to hand them over to the Tanganyika
remaining divector of the Defendant Company. Dar-es-Salaam

COURT: Which he did
HOURY: Which he did

Bfasnse's

N0c9
Sadrudin N, D,

Bandali -~ 4th

COURT: And got a receipt

HCURY: And got a receipt. It doesn't
show so many cheques. So what has happened to
then?

COURT: This is the original, is it?

HOURY: It is a photostat copy of the
original, We don't want to bring the Admi-
nistrator—~General into it. It is admitted Sir.

COURT: (to O'Donovan): No objection?
O'DONOVAN: No objection My Lord, no.
Xn—-in-Ce Cont. = HOURY

That Ledger for 1958 -~ that came into your
hands when you were doing the accounts? -~ Yes

You say you started in 19597 - That's right

Now, similar accounts to those were in the
same office, as you have said, Bertrams and
Consolidated and the other companies, in the
same office of Mr.,Dharsee? - That's right

And would you say that Mr.Dharsee knew all
along, the whole time, what one company of his
owed the other company, also his? -~ Well, he knew
it.

And he gave you directions what cheques to
write from one company to the other, and vice
versa? -~ Yes, I was always acting on his instruc~
tions,.

September 1961
Examination —
Cont.
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| N0 XXN,
BY COURT:
You started while lr.Darsee was still alive? Yes

How long after you were there did he die? Aboutb
seven months

And you continued? - Yes
And are still there now? - No

Till when? - I was in Dharsee's office as far as
January 1961

I see. DNow from whom did you take orders after 10
Mr.Darsee's de~th? - I used to take instructions from
Mr.Kennedy, the Administrator-General

Oh, I see. From the Administrator-General only?
bt YeS.

Nobody else? ~ No

Who ran the office after lir.Dharseet's death? You
said that while Mr.Dharsee wag alive he was the
companies, That is what you s&id? - Yes,

All the companies, including Bertram and Consoli-
dated Agencies? - That is right 20

They were really Mr,Dharsee? -~ Yes

And he did everything? - Yes

Well now, after he died those two companies
carried on business, didn't they? - Yes, but then
there was no trans. ctions, because Mr.lhasrsee used to
operate the account.

Everything came to a stop with Mr.Dharsee's death?
- Yese.
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And the Adninistrator-General took over In the High
both companies? - Well, he didn't take up my Court of
Lord. He left the books in the office with Mr, Tanganyika
Dharsee, and he gave instructions that the books Dar-es-Salaam

of Consolidated should be handed over to Mr. Plaintiff's
Jaffrabadwalla, Evidence
NO.9
Who is he? - He was the surviving director  Sadrudin N,D,
of Consolidated Agencies, Bandali - 4th

September 1961
HOURY: He is the other director of Consoli-~ Examination -
dated Agencies, Cont,.

COURT CONTD: Was there any other director
of Bertrams Ltd?-Fot to my knowledge.

And nothing happened after the death very
much - no further transactions? - No.

What were you doing all the time then? - Well
I was completing the books of all the companies

which were in arrears, It took me all this time %o
complete the books.

And when you had completed them in 1961 you
left? - I am sorry, I left in Jamary 1960

You took over from George? - That is right

Now do you know that gentleman over there? -
lir.Patel?

Yes. -~ Yes I know him

Was he in the office at the same time Bsg

you? - Well, they were the auditors of Bertram Ltd.
That I know

Oh, he was in the office but as an auditor -
Thet is right.

You were the accountant, he was the auditor?
— That is right

Cf Bertram's Only: Just Bertranm's
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50.

I see, And can you tell me one thing - if you
can, Why were Consolidated igencies audited by
Cooper Brothers and Bertram's by Shah & Shah? Do you
know of any reason? - Well Mr,Dharsee did not confide
in me,

He d4id not confide., Just a fact. You knew it -
I knew it.

HOURY: I would like to put this in, 3ir - an
Admisgion of Facts, "the fact that Mr.Wali Dharsee
was the sole director 0f.eeesceses.Darsee his wife" 10
to facilitate production on the Register of Companies
and I think, Sir, that the Registered Cffice of the
various companies including the Plaintiff's and the
Defendant's I think that is clear -

COURT: Well it is not disputed, is it?

HOURY: No

COURT: Both these companies are in existeace and
carrying on business, are they?

HOURY: I think I told your Lordship when I
opened that, as far as Bertram Ltd., is concerned, at 20
the request of Mrs.MacRoberts, to whom all this money
is owed - she paid in cash - lMr.,Fennedy, the Adminis-
trator-General, lir.Juvenelli and I agreed to be
directors for the purposes of winding up these
companies - this company, =t least.

COURT: Bertram's?

HOURY: Bertram's. And the other company is con—
tinued by Jaffrabadwalla — the Defendant Comvany,

COURT: And tihe wife of Mr.Dharsee?

HOURY: And Mrs.Dharsee yes - and so are the 30
others, as a matter of fact, Sir, and there is another
case pending by Bertram's against Hegent Estates which
will come on latcr, -

COURT: I hope it doesn't come before me?
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HOURY: That is all, Sir, That I can assist.
COURT: Thank you

EX.L, ADMISSION Q0" FACTS PRODUCED, ADMITTED
AND PUT IN AS EXHIBIT L.

Close of case for the Plaintiff. Defence
does not propose to call evidence.

12,00 HEARING ADJQURNED UNTIL 2,15 pelle

2415 Tems COURT AS BEFORE
No,.1l0

10 ADDRESS BY O'DONOVAN
for Defendant Compahy

O'DONOVAN: May it please your Lordship.
My Lord, there is a reference in the Plaint to
the loans being made on open and current account.
My first submission is that that does not alter
the position in any way because the account could
not be a mutual one so as to make Article 85 of
the Schedule to the Indian Limitation Act appli-
20 cable, DBefore that section can apply it is
stated in 8ll the commentaries that there must
be transactions on each side creating independent
oblirations, and mot merely transactions which
create obligations on the one side and those on
the other side being merely complete or partial
discharges. In other words, my lord, an account
which is simply an account of an advance loan and
then of repayment plus the loan is not a mutual
current account. I submit, therefore, my Lord,
30 that Article 59 applies.

COURT: You say what article doesn't apply?
O'DONQVAN: 85.

In the High
Couxrt of
Tanganyika
Dar-es-Salaam
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Evidence
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COURT: 85 reads "For the balance due on a mutbtual
open and current account"

O'DONCVAN: Yes, my Lord, and then the three years
run from the close of the year in which the last item
admitted or proved is entered.

COURT: and you say that this is not a mutual,
open and current account as alleged?

O'DONQOVAN: As alleged.

COURT: Well, it is alleged that it is an open
and current account. _ 1C

C'DONOVAN: It is alleged only that it is an open
and current account.

COURT: Not a mutual one

O'DONOVAN: Not a mutuasl one; and the other
mutuallity, that is of independent obligations and not
simply situstions of a loan on the one hand and a
partial discharge of loan on the other, does not exist
here, and therefore there 1s no question here, to put
it in another way, of possible shifting balance
assisting in Tavour of the Defendant. I submit,there 20
fore, article 59 applies, and it is pleaded that the
money was lent under an esgreement that it should bve
repayable on demand and the period of three years,
which is the prescribed period, runs from the date
when the loan is made.

COURT: For money lent under an agreement that it
should be payable on demand.

O'DONOVAN: Yes, my Lord. Three years.
COURT: Three years from the daste of the loan
O'DONOVAN: Yes, ny Lord. 30

COURT: Not, as the other side presumably will
claim three years from the last item acknowledged.



10

20

30

40

5 3

In the High
Court of
Tanganyika
Dar—es-Salaanm

O'DONOVAN: Oh, I think the other side, my
Lord, would endeavour to say that there have been
subsequent acknowledgments or part-payments which
would make a fresh starting point or a number of
fresh sterting points. This article, my Lord, ——
dealing with money lent is 57, and the special No.10
one dealing with a case where money is lent under Address.b
an agreement that it shall be payable on demand O'Donovanyfor
is 59. That 1s money payable on demand. That  poropdant Co
is what was pleaded in the Plaint, that it was Cont ¢
repayable on demand., My Lord, if one then turns to ¢
the two annexures to the Plaint annexures A and B
in my submission there is a break of more than
three years in each side, which would defeat the
Plaintiff unless the Plaintiff pleaded and estaw
blished facts which take it out of limitetion.

I may refer your Lordship to annexure A first.

COURT: Yes

O'DONOVAN: Your Lordship will see that on the
righthand side, the righthand column which
congists of payments made after the payment of
interest on capital, the last two items are
Shs. 5,000/~ on the 18th of March 1955 - Your Lord-
ship has that entry?

COURT: 18th of March.
0'DONOVAN: 1955 By Cash Shs. 5,000/
COURT: Yes.

O'DONOVAN: And then the very last one, my Lord
is 15th of May 1958; By cash Shs.300/~ Your Lord-
ship will observe that more than three years had
elapsed between the date of those two payments. In
my submission, therefore, in the absence of anything
else taking it out of the Statute of Limitation
this debt became time~barred on the 19th of March
1958, 1If it were time-barred in March 1958, the
cash payment in May 1958 does not arise. Two other
items My Lord, I should refer to in this connec—
tion, Your Lordship will see in the lefthand
column two items, 9th June 1959, to cash (part
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payment repairs house 301 Regent Estate) Shsel,430/-
12th June 1959 to cash (ditto) Shs.1,000/- My Lord I
was in error in stating to your Lordship this morning
that the plea of limitation affected the whole of the
claim or not at all, Those two items had escaped my
notice. They do not appear in the Defendant's ledger
which have been produced, but both these payments, of
course, are well within three years. In view of the
agreement which was reached that the only issue was one
of limitation, I therefore, My Lord, feel in fairness 10
obliged to concede there shculd in any event be judg-
ment for the Plaintiff for those two amounts of Shs.
1,430/~ and Shs. 1,000/

COURT: And interest?

O'DONQVAN: Well, the interest calculated there,
my Lord, is interest on the original loan - the
balance of the original loan.

COURT: You concede that the Plaintiff is euntitled
in any event to Shs.1,430/- plus Shs.1,000/- on
account No.l, plus interest at 6% from that date? 20

O'DONOVAN: I suppose so, my Lord.
CCOURT: Very well

O'DONOVAN: Subject to that, my Lord, I would
submit that the prima facie ... on that account
pleaded the break of three years which...before the
15th of May 1958 operates as to prescribe the
Plaintiff's claim for the balance of the original
loan., Similarly, my Lord, look at Bxhibit B.

COURT: You draw & line, then, under 31lst of
March 1959% 30

O'DONOVAN: Yes, my Lord.

COURT: Right. The two cash payments there &are
conceded.

O'DONOVAN: Yes my Lord.
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COURT: You say limitation runs for three In the High
years from the date on the extreme left of the Court of
paper, is that r1ght9 Take the first one "To Tanganyika
cash Shs.85,000/-" Dar-es—-Salaan

HOURY: I think we would all concede, Sir,
that the item "cash" means "cheque" No.10

Address by

COURT: Yes, we are not arguing that. It is  O'Donovan for
just the money I am talking about. Now take the Defendant Co.
very first one, 9th of March 1951, Shs.85,000/= Continued
was passed 1o you.

Q'DONOVAN: Yes. Now I would submit, my Lord
it became time-barred in the absence of any
payments in three years.

COURT: Three years in 1954

O'DONQOVAN: That is in 1954. But my learned
friends, I concede algso are entitled to claim that
a fresh period of limitation starts from each of
the dates of the payments in the righthand column
My Lord, that is under Section 20, which deals
with payments operates in more or less the same
wey as an acknowledgment, that is to say, my Lord
it gives rise to a fresh period of limitation
computed from the date of payment. Now section 20
which your Lordship will probably see in that
edition is an amended section 20, is subject in
India to two amendments which do not apply here,
the one in 1927 and the other even later, 1942 I
think. But the old section, I think is repeated
in moet of the commentaries, my Lord, and that
is the one that is applicable.

COURT: That reads "Where paymeNtecsesesssis made"
O'DONOVAN: Yes, my Lord

COURT: "before the expiratiofesessss." I see



In the Iigh O'DONOVAN: And, my Lord, the words which are I
Court of submit -of crucial importance are the words "before
Tanganyika the expiration of the prescribed period.™
Dar-es-Salaam
COURT: Yes
No.l0O O'DONOVAN: So that, my Lord, if one looks at the
Address by right-hand column of annexure A again, each of the

O'Donovan for payments up to the penultimate one of Shs.5,000/- up
Defendant Co, +to and including that one, is made within the prescri-
Cont, bed period.

COURT: 18th of March 1955 10

O'DONQOVAN: Yes, My Lord, so that I would concede
the Plaintiff has three years from the 18th of March
1955 in which to file a suit, unless there is a
further payment within the prescribed period, and I
rely, my Lord, on the fact that the cash payment of
Shs. 300/~ in May 1958 is out of the prescribed period

COURT: You concede, then, that the period of
limitation in this case runs from the 18t% of March
1955

O'DONOVAN: Yes, my Lord 20

COURT: For three years

O'DONOVAN: Yes, my Lord. The Plaintiffs cannot
call in aid the Shse300/~ payment in May 1958 because
it was itself made too late.

COURT: Because it was itself made too late.

O'DONOVAN: Yes, My Lord.

COURT: Well - yes, I see. 3By two months,

O'DONOVAN: About two months, My Lord.

COURT: Exactl& two months, isn't it?

O'DONOVAN: I thought less three days 30
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COURT: Well I haven't added it wp yet but
limitation runs, you say, for three years, and

the first year is from 18th March 1955 to 17th No.10
tlarch 1956, Oh, I see Address by
O'DONOVAN for
O'DONOVAN: Yes Defendant Co,
Cont.

COURT: Am I right?

O'DCROVAN: I thinlk so, my Lord. The next
runs from +the 18th,

COURT: Well nothing turns on that because
it is a two-month period anyway

O'DONQVAN: Yes, my Lord.

COURT: So, whether it is the 15th of March
1958 or the 18th of March 1958, you say that the
Plaintiff's claim is out of time by two months.

O'DONOVAN: Yes, Then, my Lord, may I ask your
Lordshipz to look at Annexure B to the Plaint.

COURT: That is 2ll you want to say on -

O'DONOVAN: That is on annexure A, yes, My Lord.
Annexure B to the Plaint my Lord, the date of the
loan iz dated - first item - the 3rd of August 1954

COURT: Yes

O'DONOVAN: And I submit it was time-barred on
the 4th day of August 1957 and the two cash pay-
ments referred to are out of time themselves by a
year or more

COURT: And what about those two cash payments,
themselves,

O'DONQVAN: Well, I submit they don't revive
the original -~ those are part-payments my Lord by
the debtor company to the Creditor.
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COURT: Oh I sce. I'm sorry

O'DONOVAN: Yes., In other words, my Lord, the

Dar-es-Salaam break occurs between the date of the loan and the

No.1l0
Address by
O'Donovan for
Defendant Co.

Cont.

date of the first part-repayment
COURT: Yes, I see

O'DONOVAN: My Lord, if I wight dispose of one
point, my Lord, an acknowledgment by itself would be
quite insufficient to revive a time-barred debt
unless it amounved to an express promise to pay. If
it were an express promise to pay, then my Lord, it 10
could be sued on under Section 25 of the Indian
Contract Act. Section 25, my Loird, deals with the
exceptional cases where an azreenent is not void when
it is without consideration, and one of them, sub-
section (3) is the case of a pronise made in writing
and signed by the person to be charged therewith or by
his agent to pay wholly or in pasrt a debt of which the
creditor might have enforced payment but for the law
of limitation of suits. But I would submit that is
not sved on here - 2C

COURT: No

O'DONOVAN: - and consequently, my Lord, it would
be quite insufficient merely saying that there was an
acknowledgment. The Plaintiff would have to go much
further and show that there was an express promise in
writing, and, my Lord, the Plaintiff in his amended
plaint endeevours to avoid application of the Limita-
tion Act by relying upon acknowledguents by the
Defendant Company in its books of accounts from year
to year, Of course it is quite true that during each 3C
of the periods where I say there was & break in the
accounts in annexure A and annexure B entries have of
course been made in the Defendant Company's books and
balance sheets have been signed and so on. Presumably
those are the racts which are relied on as taking this
matter out of limitation. My learned friend's problem
in fact, I submit, is this; it is to show that at the
time .of the last two cash payments in each case the
matter was not time-barred. If he could get as far as
maintaining his claim up to the date of these last 4C
two cash payments, well then, of course, the suit is
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filed within the period of three years from this
latter date. My Lord, so far as the books of
account are concerned themsgelves, they, I submit,
can be virtually ignored because they are not
signed., It would be most unusual if they were
signed, because, My Lord, acknowledgements, how-
ever liberally one wished to construe the provi-
sions of this Act, have to come within the
provisions of section 19 of the Limitation Act
to avail the Plaintiff at all, Nothing can
operate as an acknowledgment unless it comes
within the terms of section 19, and that reads
My Lord: "Where before the expiration of the
pericd prescribed.....from the time when the
acknowledgment was so signed." It is clear, my
Lord, from all the commentaries that a signature
is absolutely essential, and in fact, my Lord,
the question whether the Company's books of
accounts could possibly amount to an acknowledg-
ment was referred to the Indian Courts in a
Bombay case., My Lord, if I may I would simply
guote the volume and page rather than attempt to
pronounce the names.

COURT: Yes, don't attempt to pronounce the
names.

O'DONOVAN: Indian Law Reports, my Lord,
1886 Vel.lO Bombay series, page 71 and I refer
now to the judgment of the Chief Justice on
page 73. The questions asked him were these;
"Is an entry.....that it be written by, him or
his agent" and there are two answers there, I
don't rely on the first part, which appears to
have been overruled, because an entry in the
debtor!'s books would not amount to an acknowledg-
ment unless communicated to his creditor -

COURT: Exactly
O'DONOVAN: - or to someone on his behalf.

COURT: Exactly. That is what I thoughtb.
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O'DONOVAN: But I think I should in fairness to
the Plaintiff say that the scope of Section 19 appears
to have been a little bit enlarged after that. I
refer your Lordship to the second point, my Lord,
which is completely in controversy. It is this:
"Every acknowledgment in order to create a new period
of limitation must be signed by the debtor himself or
someone deputed by him." Then it does not matter on
what document the signature is placed.

COURT: But there is no difficulty about that in
this case, is there?

Q'DONOVAN: No, my Lord.

COURT: Because there is evidence that an acknow-—
ledgment has been signed.

O'DONOVAN: Yes. The books of account have not
been signed,

COURT: But the balance sheet.

O'DONOVAN: The balance sheets, yes., I am coming
to the-balance sheets in a moment, my Lord. I submit
therefore, one can eliminate the vooks of account, by
which I refer to the ledger or the cash book. One of
the witnesses was asked the question "there are no
signatures in them". So, my Iord, the only other
thing one is left with, I submit, is the balance
sheets.

COURT: Before we go to them — I'm sorry, I want
to follow this. Your point is that an acknowledgment
must be an acknowledgment of the other side, not just
an entry in one's own books?

10

2C

O'DONOVAN: Or it must be communicated to somebody 3

, COURT: Exactly. You tell the other side I
acknowledge tne debt" gsomewhere or other.

O'DONOVAN: Yes, my Lord.
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COURT: The mere entry in the diary or books In the High

of accounts is not an acknowledgment, that is Court of
your point? Tanganyika
DAR-es~Salaam
O'DONOVAN: Yes, my Lord.
My Lord, if I might clear the other matter No.l1l0
out of way, no reliance can be placed on the Address by

certificate signed by the creditor company, the O'DONOVAN for
Plaintiff by their auditors. It doesn't matter Defendant Co,
that Mr.Dharsee himself was a director of the Cont.
creditor company. Those are not acknowledgments
signed on behalf of the debtor - they are certifi-
cates sipgned on behalf of the creditor. They
don't come within section 19.
To turn to the balance sheets, on which
my learned friend has the only possible argu-
mente. First of all, I submit that they were
not communicated, or not proved to be communi-
cated, to anybody except the debtor company's
own auditors. That is to say, My Lord, the
debtors signed balance sheets, returned them
to the auditors who signed them and sent them back
againe They kept a copy. They treated them as
confidential., In my submission there is there no
communication to anyone which would meake it an
admission or acknowledgment of anythinge

COURT: Let me get this point. You say in
fact, on the point I put to you in the case of the
ledgers, you say acknowledgment means acknowledg-
ment to the other side.

O'DONOVAN: Yes, or to some third party. I
would concede that my Lord, on the authorities.

COURT: Yes, or to some third party

O*DONOVAN: But not one's own auditor in my
submission

COURT: I see. One's own agent.

O'DONOVAN: Yes, my Lord.
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COURT: It is not communication if you tell your
own clerke

O'DONOVAN: No, my Lord.

CéURT: I see. Have you any authority for that?

O'DONQOVAN: Yes, my Lord. This is not unusual ny
Lord, but the authorities are far from unanimous on
this point.

COURT: They never are

O'DONOVAN: May I come to that point in one moment,
I think I gave Your Lordship the volume. (Passed to 1C
O'Donovan) My Lord, the passage to which I wish to
refer is at pp.225 and 226 in this commentary, which
is Rustonji's 6th edn., under the heading "Acknowledg-
ment to stranger"., It says, "the acknowledgment must
beewssseoseeking to recover possession. The acknow-
ledgment need not necessarily be addressed to the
creditor or to anyone representing himees...if it is
addressed to a third party." In my submission it is
clear that it is no more addressed to a third party by
being disclosed to the company's agents then it would be 2(
addressed if it were kept in the office of the company
1tself. :

My Lord, I have two other criticisms of the
balance sheet which I submit are less open to argument
The firet is that in every case the balance sheet was
signed at a much later date than the end of the
financial year with which it was dealing. Sometimes
over a year later. It is clear Irom the documentary
evidence that the financisl year of the company ended
on 31st December each year. It is also gquite obvious
that in every case all that the balance sheet was 3C
intended to establish was the compeny's position at
the last date of the financial year, and it mattered
not - it would be quite irrelevant in the preparation
of a particular balance sheet that the whole amount of
an alleged debt had been repaid on lst January of the
following year. Therefore, my Lord, the signature of
a director on a balance sheet prepared long afterwards
is not an acknowledgment that the amount shown as due
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in the balance sheet is still due at the date In the High

when he signs. It 1s not an acknowledgment of Court of

a subsisting debt,. Tanganyika
Dar—es-~Salaan

COURT: Except the last one. It would have
been carried forward,

No.1l0
O'DONOVAN: It is only an acknowledgment, My Address by
Lord,.,that there was a debt some year or two O *DONOVAN for
before, Defendant Coe
Con’b.

COURT: Yes. Well suppose, to take year one,
in year two it is repeated and in year three it
is repeated again, in year four it is repeated
again.

O'DONOVAN: Yes

COURT: Well, year four would show that it
had existed for the previous three years, but
not in the interval between the last day of the
fourth year and the date of signature.

O'DONOVAN: Yes, but my Lord, to come within
3,19 I submit it is quite insufficient that there
is a written acknowledgment that debt previously
existeds There is no acknowledgment within S.19
unless there is an acknowledgment of a subsis—
ting liability; subsisting, that is to say, at
the date of signature,

COURT: It is evidence that it subsisted at
31lst December last,.

O'DONOVAN: Yes, but that's not good enough

v Lord, because one can't inferfrom that that it

fisted at the date when the balance sheet was
slgned

COURT: Yes

O'DONCVAN: My Lord, my authority for saying
that is, I think first of all all the commentaries
make it clear that there must be an acknowledgment
of a debt subsisting at the date of the acknowledg-
ment that is to say at the date of the signature.
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In the High In Rustomji, 6th edn., to which I referred a moment
Court of ago, it is dealt with on pp.191, 192 and 193,
Tanganyika "Acknowledgment must be of present subsisting lisbili-

Dar-es~Salaam ty", In other words, it is an "unequivocal admission
eeeseat the time of acknowledgment. A mere statement
that a debt had been due at some previcus time is in-

No,10 sufficient". It carries on at pp.l93 under the heads~

Address by ing "Admission of debt or liability as once existing"

O'DONOVAN for And that is not sufficient. One must, my Lord, be able

Defendant Coe to read into the acknowledgment, in itself, the mean~ 10

Cont, ing that the person making the acknowledgment is then
at the date of H$he acknowledgment, under an existing
liability. Such liability cannnt be read into it by
proof aliunde., That proposition appears at p.l92.

There was some doubt in Indie, if I can take up a
few minutes of Your Lordship's time, as to the effect
of the decision in India of a Privy Council case,
That was an sppeal from Calcutta in 1908, Vol.33
Calcutta Series, at p.l047. The Tacts are miles away
from the present case, but shortly they were these, 20
Letters of administration were applied for in respect
ol a deceased's estate. It was objected that the
person applying for Letters of Administration was a
debtor of the estate and therefore couldn't get
Letters., He put in an affidavit in reply saying "for
the last five vears....doesn't c¢ffect his right to
apply for probate". Then the guestion arose whether
that statement that for the last five years he had had
an open and current account was & sulficient acknow-
ledgment within s.19. Their Lo.dships of the Privy 30
Council held that it was, and the resson why is stated
at p.1l057. Their Lordships say, "in acknowledgment
according to the Indian Act must be signed hy the
Party....sthe respondent acinowledged his liability to
pay his debt to the deceased or his representative if
the balance should be ascertained to be against him"
The case, I submit, has been made over-much of in the
discussiongs because it appeared in some courts in India
to be relied upon as authority for saying this, that
if there is an acknowledgment that a debt was once due 40
and there is no denial of the fact that it is now due,
the admission that it was once due is good enough,
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coupled with the non-denial, or non-denial of égﬁggeogigh
payment. That I submit, is not so, because in Tanganyika

this case their Lordships held, in the peculiar DAR-ES—SATAAM

- circumstances of the case, that it was reasonable

to presume that the accounts which the respondent

said were unsettled at the date of the death of No.10
the deceased remained unsettled when he made the Address.by
statement; otherwise it was hardly a relevant O 'DONOVAN for
statement to make, Defendant Co.
Con‘t.

I submit that the effect of that judgment
has been put completely accurately in the comment-
ary vy Chitsley and Rao, Indian Limitation Act,
2nd edn., at p.683., The paragraph dealing with
the matter starts at p.68l under the heading
"Acknowledgment of past liabilityeescsseceeceepast
liability is insufficient". Then the commentators
go on to discuss parts of the Privy Council case
which I have just read to Your Lordship and they
say at p.683. "The above judgment of the Privy
Council has been taken by the undermentioned
decision to lay down that an admission of a past
1iabilityeeso.subsisting liability" That is
exactly the way the case is treated,

The Privy Council case was considered, by
Mr.Justice Nair, who was himself later a Privy
Councillor, in a Madras case. All India Reporter
1925 Madras, at p.675 Mr.Justice Nair dealt with
the Privy Council case in this way. Here, my Lord,
there was reference to a decree. It says that
doesn't indicate any admission of present liability
Referring to the Privy Council case he says, "the
respondent who was namedese.ss..inn this case there
was a clear admission that there were open and
current accounts......to make that a valid acknow-
ledgment, That decision does not give us much
help in deciding whether a mere statement of fact
that decrees were passed against a party amount to
any acknowledgments of any subsisting liabilityese.
executed,"
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I submit that those decisions can be summarised
in this way., There may be cases where it is
sufficient simply to admit that there was a past
liability unaccompanied by any denial of its contlnua-—
tion, if in those circumstances one would infer that
a subsisting liability is admitted. 3But that is about
as far as one can go in stretching the point in- the
Plaintiff's favour, and I submit it can't apply in the
present case. Here, my Lord, it is not relevant with
regard to the balance sheet for any particular year to3lQ
deny that the indebtedness which is shown in the
balance sheet has since been repaid. It doesn't
matter. So that, my Lord, although one might be able
to say of certain debtors, 'Well you admitted the
amount had been due, you allege that thereafter you
paid it, we rather expected you to say that that was
your case' - it doesn't apply. One doesn't expect
Mr.Dharsee, in signing the balance sheet, to add the
words'l have, since the date at which this account wgs
prepared, or my company has discharged this liability'! 20
Therefore my Lord, the particular class of cases -
where it might be sufficient simply to refer to past
liability doesn't include the present case, and there
fore there is no acknowledgment of a subsisting lia-
bility which comes within s.19

My last point, my Lord, is this. ZEBetram Limited
are not referred to by name in the balance sheets.

COURT: Who?

O'DONOVAN: The Plaintiff compahy. 4ll that is
stated in the balance sheets is that an aggregate 30
amount is due on loan accounts, and interest, and that
aggregate includes not only the amount due to the
Plaintiff company but amounts due to third parties.

I submit that it is insufficient on that ground, and

I rely on a passage at p.213 of Rushtomji, at the
bottom of the page "An acknowledgment of indebtedness
from the aggregate of several.......is not sufficient
to take the claims out of the statute" In other

words, the acknowledgment must relate to the particular
indebtedness or liability sued for, and it doesn't do 40
so if it is imply an aggregate sum including amounts
due to other person as well, If one can't read into
the acknowledgment itself the necessary admission (7?)
then it doesn't avail the Plaintiff to refer to any
subsequent admissions of the acknowledger., He must be
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able to show, with regard to any so-called In the High
written acknowledgment, that in itself it imports Court of
an acknowledgment of a then existing liability; Tanganyika

a particular, then existing liability Dar-es—Salaanm
Unless there is any other point with which ‘
Your LordShip wishes me to deal........-..-...? NO.lo
Address by

COURT: No, I would just like to make quite O'DONOVAN for

clear your contensions with regard to these docu~ Defendant Co.
ments which passed between auditors. Take this Cont.
last one, l4th July 1959, 'To whom it may concern:
This is to certify that the Defendants (that's
you) were indebted to us in the sum of so much
as at 31st December 1958% "ow that is sferti-
ficate given at your behest?

Q*DONOVAN: Yes

COURT: You are asking them to certify that they
owe you the sum?

O'DONOVAN: Yes, my Lord., that might be
splendi d proof that the amount is really due,
or the debt once existed., It nevertheless
doesn't make it an acknowledgment in writing by
the Defendant, I would submit thare are two
things wrong with that my Lord, if one considers
whether it can be called an acknowledgment. First
it is signed by the wrong person. It is signed by
the creditor, or on behalf of the creditor,
apparently ai the verbal request of the director
of the debtor company. Therefore it doesn't come
within the scope of the section, where a fresh
period of limitation runs against the person signing
an acknowledguent, Secondly, it relates to the
pagt and not to the present.

COURT: I see. Thank you
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ADDR.:3S BY HOURY FOR
PLAINTIFF COMPANY

HOURY: My Lord, I did try to follow my learned

Address by Houryfriend's ingenious defence in argument, but first of

for Plaintiff
Company

all I would submit that the accounts between the
parties should be considered as open and current and
therefore coming under article 85. The difference
between that and the sections on which my learned
friends have submitted is this, that the three years 10
would run from the close of the year, in which the
last item was acknowledged or paid, while under
sections 57 and 59 the three years run from the date
of payment. So if you hold there is not an open and
current account it mesns the first account will be out
of time by two months. If you hold that it is an open
and current account then you have got to the end of
the year 1958, when the Shs.300/- was paid,

Now my Lord, what I would ask Your Lordship to
bear in mind right through the course of this case and 20
the arguments put before you, is what has been abund—
antly mege clear by all the witnesses, that Dharsee
the deceased, was a director who directed all these
five or six companies, a managing director; and al-
though we may not concern ourselves with the other
companies we must, in my submission, concern our-
selves with the Plaintiff Company and the Defendant
Company. So my Lord, I would ask you to hold, as in
ny submission no doubt you really must hold, that
where Dharsee signed as director for the one company, 30
Bertram and where that signature is required to be
acknowledged as an acknowledgment by the other
company, Consolidated, then Sir, I submit it is with-
in your power, and fair and equitable, and it must be
taken that he so signed as agent, if not the director
as director agent of the other company

COURT: Let me get your point Mr.Houry. You are
saying then that these documents gigned by Mr.Dharsee
are signed not only for Bertram bul alsSOsi.cssee 40
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HOURY: But also for Consolidated. There In the High
is no doubt about it. How can it be otherwise? Court of
Tanganyika
COURT: Well, he has signed as director - Dar-eg-Salaam

"indebted to us in the sum of" The other one
signed by the debtor: "This is to certify that

the amount standing to the debit in our books" No.,1ll
s Address by
HOURY: Yes Hou?y ?or
COURT: Well, I appreciate your point Plaintiff Co.
Mr.Houry Continued
10 HOURY: Sir, I will deal next, with the sub-

mission made by my learned friend that the
acknowledgment must be capable of being constru-
ed as an express promise to pay

COURT: Before we get there, Mr,Houry, would
it inconvenience you if we go back to the first
point? Mr.O'Donovan's first point was that the
period of limitation runs as for a lioan, not as
for a mutual, open and current account.

HOURY: Yes. My submission is that it is a
20 mutual, open and current account, and therefore
article 85 applies.

COURT: Where does the mutuality come in?

HOURY: Open and current account, Sir,

COURT: It says "due on a mutual, open and
current account" and you have pleaded open and
current

HOURY: Open and current

COURT: But not mutual

HOURY: No, I have not pleaded it was mutual.

30 In fact, Sir, in my submission it would make no
difference, except that I have set off the two

amounts at the end of the year, because, if you look
at the accounts Exhibit A, as my learned friend has
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gaid, if yow take it that they are simply accounts
for loans, then I agree with him thet we are two
months out. But the mutusality, Sir, in the account
in this. As you will see, we advanced them first
Shse85, 000/

COURT: Yes

HOURY: Then they advanced us Shs.11,000/~ and
they advanced us Shs.20,000/- and they advanced us
Shs. 30,000/~ and they advanced us Shs.4,000/- and
Shs.10,000/~ and Shs.5,000/~

COURT: Did they?

HOURY: You have it from the evidence that -~

COURT: But wasn't this all repayment of the loan?

HOURY: Why should it, Sir?
COURT: It starts off -

HOURY: How are we to counstrus that, Sir? You

have got it from all the accountants who came in., They

said Mr.Dharsee was directing finances, and he was
paying from one company to the other - transferring
from one to the other. I concede that it can be
construed as payments on account

COURT: I would have thought so

HOURY: It may be so, Sir, but my submission is
that it is a mutual account. They have started off
with Shs.85,000/~ Why then should it be, Sir, Shs.
11,615/~ the next item on the credit side, or why
should it be Shs. 20,000/~ and then Shs.30/000/~2 No
doubt, Sir, this one director who was managing
finances of the companies was - I don't want to use

10

20

the word "juggling" but as it suited one or the other 30

he passed a cheque from the one company to the other,
There is no doubt about it.
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COURT: Well, Mr.Houry, I really wish to put In the High

to you my difficulty so that you will have an Court of
opportunity of answering it. If you look at No.l Tanganyika
Agcount, the first entry is "To cash, loan at Dar~es—~Salaan
610 p.a."
HOURY: Yes No.1ll
COURT: We start off by it being a loan, and Address by
in terms a loan. Houry for
Plaintiff Co,.
HOURY: Yes Cont.

COURT: Right. And all the way down there is
money coming from one side, money coming back,
cash. Now surely, prima facie looking at this
account - and I am sure the No.2 account is
precisely the sane,

HOURY: I see your point, My Lord,

COURT: It starts off, it is a sort of heading
to the thing "To cash, loan at 6% p.a. Shs.269,000"
Then the other side is the repayment. I may be
wrong but prima facie that is what it looks like
to me,

HOURY: It may appear on this in fact that they
are always indebted to the Plaintiffs, but in my
submission, Sir, it can be considered a mutual
account because the one company was paying to the
other, although all the time under this account
the Defendant company was indebted to the Plaintiff
But that, Sir, in my submission does not stop it
from being a mutual, open and current account. We
agree that it is open and current, and it is also
mutual because at any time the Defendant company
could have paid into this account something more
which could have turned the balance, therefore it

- is a nmutual account. It is not as though I am a

grocer or a buyer of motor cars and I supply motor
cars for £200,00C and then they continue paying on
accounts This is Just cash. Two companies who are
nothing more than a financing company. They are
all financing companies. They are not either selle
ing sisal or selling goods, they are both financing
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companies. It is just so happens here, that this
Company, the Defendant Company, in the course of these
years was indebted, but that does not in my submission
stop it from being a mutual, open and current account
Sir. I think you have got Rustomji, 5th edition, at
page 825: "Open and current accoulbes......does not
change the account into an account stated"

COURT: Would you answer tais, please? I am a bit
puzzled about this. Suppose there is a genuine loan.

HOURY: Yes Sir. 10

COURT: I Borrowed £100 from somebody. He orpens
an account, £100, debtor me. I pay him back from
time to time, and he marks down what I pay him.
Would you call that an open and current account?

HOURY: No, What I am saying, Sir, in my submis—
gion is that they are both financing companies, and at
any time there was this possibility - probably contem-
plated - we haven't got the people here, Sir; The
Defendants did not go into the box and give any assis—
tance in this case, and my man is dead. 20

COURT: Yes

HOURY: So we can only do our best with what there
is before us.

COURT: Yes

HOURY: My argument Sir, applies to both accounts
A and B,

COURT: Yes

HOURY: Account B Sir, Account No.2 if you will
see the accounts, if it is a simple account then it
would be a third of 858, The first payment is 854, 30
Three years from there, therebre the cash paid on the
15th May 1958 by the Defendants would, I think, be out
of time if it is & simple account, but not out of time
if it is an open and current account under section 85,
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COURT: Yes In the High
Court of
HOURY: That, I concede, Sir, so as I stated Tanganyika
t0 your Lordship in my opening speech what I Dar-es~Salaam

replied on very definitely is the balance
sheets and the acknowledgements,

No.ll
COURT: Well your first point is that it is
a mutual open and current account. That is the Address by
first point to be settled. Houry for
: Plaintiff Co.
HOURY: Yes, Now my learned friend, Sir, Cont.

has put before you that any acknowledgment must bhe
of such a nature that it must amount to a promise
to pay. I say that is not so under Indian Law, and
that is quite clear, It is so under English Law,
but not under ILndian Law,

DASTUR: I did not say that

HOURY: Yes you did, Please don't interrupt,
You did say, and that is what you submitted, that
there must be a promise to pay, otherwise it is
not an acknowledgment. Right? If you look at
page 296, Sir, and 297 in Rustomji's 5th edition,
it says: "Section does not reguire promise to pay
— English law distinguished," Quite clear. "In
English Law GNeseseesessfrom them a promise" so
my Lord, it is clear that under the Indian Law
that we here are governed by now an acknowledg—
ment need not infer a promise to pay, although in
my submissiou, since it is a very fine point an
acknowledgement does infer a promise to pay. No
doubt. But not to the length, Sir, in the submission
thet my learned friend Mr.O'Donovan has asked you
to interpret, that the statement in a balance
sheet are just no good and that they do not infer
a promise to pay. Now, my Lord, I want to refer
you to the law in Pustomji again as regards balance
sheets - acknowledgements in balance sheets,
Page346, Sir, "Balance Sheet: Acknowledgment., In
A statement in a balance sheet acknowledging a
debt du€esssveseto the creditor or to any one
representing him." Now, Sir, that is our very
very vital and categorical words, and that is the
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law, 3ir, I cannot concede how a signature by Mr.
Dharsee under these circumstances of these two compan-
ies, in which he is & managing director of both, in
which he has signed both balance sheets, how it can be
paid by his successors now, Jaifrabadwalla his succes—
sor who is now in the Company, that this account is
time~barred, when we have not only both directors, Sir
Dharsee but the principal shareholder who acknowledges
in both accounts, in both balance sheets, that the

Defendant company is indebted to the Plaintiff Company 10

in the sums shown., Now my friend takes as his last
point which deals with this that although the Bertram
accounts in the liabilities, or rather in the assets,
show the consolidated company as owing the money by
giving their name Mr.Houghton in doing the consolide
ated accounts does not show Bertram, that is the
Plaintiff, by name as being owed by that company.

But, ny Lord, if you will only have a look at them
Mr.Houghton has told you that he does not give a

list of them but they are computed in his working
accounts and he has given you the figures and some
evidence of what the Defendant company was owing in
those items shown, and in addition to those he has
computed them., Then again, Sir, I think you will

find in one of them attached to the Balance Sheet, Sir
you can find the letters in addition to the certifi-
cates with the report of the suditors to the members
to the members, Sir. These balance sheets and the
report are made to the members of the Company, that is
to say the shareholders: not, as my learned friend has
attempted influence the Court, that they were just left
nthe books in the offices of the Company, the office of Mr,
Dharsee., Why should the Court presume, or assume,-
that, and that they did not go to the shareholders,

as it must do, and to all the directors? You see,
take this last one, Sir the l4th of July 1959, "This
is to certify that Messrs.Consolidated Agencies Ltd.
were indebted to us in the sum of Shs. 321,000/~ made
up as follows", Then they give the account. "For
Bertram Darsee Director." '"Hor Bertram Darsee,
Director" DNow he is also the director of the Consoli-
dated company, and he keeps all the accounts with one
accountant in his own office, one registered office
for all the companies. Is it not to be assumed, Sir,

20

30

40
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that he is certifying for both? But what Cooper In the High
Brothers at the moment were concerned with was Court of

to get it from Dharsee, that is from Bertram Ltd, Tanganyika
that Consolidated was at that date, which is the Dar-es~Salaam
14th of July 1959, indebted in that amount. That
is so with all these certificates., Now the other

point taken by my learned friend is that the No.l1ll
acknowledgment must be an acknowledgment of the

present debt, and that the signature, Sir, by —  Address by
loocking at Ixhibit No.l, the balance sheet at Houry for
3lst December 1954, it is signed by the Auditors Pldintiff Co.
on the 27th of October 1956, and the auditor has Conte

told you that it could be a day, two days, five
hours or six months. Why hasn't Jaffrabadwalla
Jir, had the courage to come before you and say
"I signed this in 1956, not in 1954"?

COURT: But it is there, isn't it? One can
deduce when he signed it,

HOURY: How, Sir?

COURT: Well, one has the date of signature
of the auditor.

HOURY: Of the auditor, He told you -

COURT: And he told us that he would not sign
it until the other party had signed it, so we
know that he signed it some time before.

HOURY: But it could be five months, six months,
or two hours.

COURT: Oh it could be.
HOURY: Six months at the outside.

COURT: I am only trying to understand this,
It doesn't really matter as to actual periods.
Mr.O'Donovan's point was that a balance sheet
reprecents the position as at the 31lst of December
of a certain year, and that is signed some time
afterwards., He didn't say when. And, whenever it
is signed afterwards, it can only mean that that
wag the position at 3lst December.
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In the High HOURY: MAccepted. Accepted, Sir. That is accepted

Court of It is conceded., So we go, Sir, we go to the 1957
Tanganyika accounts. We go to 1954 which was signed on the 27th

Dar-es-Salaam of October and we go to the 1955 accounts which were
gigned on the 19th of November 1957, and we cannot
come to any obther conclusion than that is an admission
No,1ll that at least before the 27th of October 1956 that
amount was due '
Address by

Houry to. COURT: Well that is what Mr.O'Donovan says isn't
Plaintiff 80
Company - Conte.

10

HOURY: Well my submission is that it certainly
is so. There can be no other construction on it,
otherwise it is on them. The authority he has given
your Lordship to refer to , 1906 properly construed is
in our favour, not in his,

COURT: A Privy Council case,

HOURY: Calcutta 1906 Vol.33: and it is for +them,
Sir, having acknowledged it, it is for them to prove
that .it has been paid since. They have made no such
attempt. They have made no such attempt to prove it, 20
and therefore, Sir, continuing my argument, in subse-
quent years they are out right up to 1956 and 1957
whichever date they signed it, and my submission is
that on the 31lst December 1957, which is the last one
we have here, as your Lordship will recollect nothing
was done after that, because the auditors could not
get anything out of them.

On 31st December the amount was still owing in the
books, as explained by Mr.Houghton the auditor. OSo
that Sir, if that is, as I submit it is, and must be 30
so taken that that is an admission of the debt as on
31st December 1957, then whatever other construction:
you put on the accounds the claim is not time-barred,
as in my submission there was no admission that it was
due on 31lst December 1957 an admission by Dharsee, and
an admission that it was owing on 31st December 1956, .
3lst December 1955 and 31lst December 1954: an admission
from year to year that this amount is due and owing.
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COURT: A different amount, a growing amount. égﬁggeoglgh
HOURY: A growing amount, as explained by Mr. %:gfzgzggiaam

Houghton, So that whether it is an open and
current mutual account, or whether it is a
simple loan account, I submit your decision Sir, No.1l1l
on this question of the balance sheets, whether *
there were acknowledgments or not, would decide
the matter of limitation. ﬁg%;sgogy

I would also refer Your Lordship to Sir Plaingéif Co.
Alastair Porbes' judgment in the court of Appeal *
for Eastern Africa 1960 Part 4 East African Law
Reports: I won't give you that name Sir, pe848.
"An account is open when a balance is not
struckessoeoesagainst the charity" That is what
I was submitting Sir.

COURT: There is certainly no shifting balance
here.

HOURY: No, but that does not mean it is not
a mutual account. Now I would take your Lordship
through the whole of this 8,19, You have before
you Sir, Rustomji's Law of Limitation, 5th ed.,
Article 85 iu Voke2. pe824. Now that is quite
clear that if it is a mutual open and current
account the three yearsrun from the close of the
year in which the last item admittéd or proved
is entered in the account, such year to be
computed as in the account., If you will turn to
P.834 under "Mutual accounts, any time within
three years." you see after No.6 "The implication
iS.seethe statute operates. Action for the whole
amount duce....after the date" so in account No,l
the Shs.300/-

COURT: You say the three years count from
15th May 1958?

HOURY: Yes.
COURT: So you are just one month before the

end of your limitetion period, even if everything
you say is correct. You are just within a month?
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HOURY: Yes

COURT: The proceedinzs on 13th April. Is that
right?

HOURY:; Yes. Now my Lord, I have already dealt

with the submission that the section does not require

a promise to pay. That is on pp.296 and 297. On

P« 303 and 304 you will find it quite clearly stated
D303 Vol,1l), ‘"Acknowledgment need not expressly
specify the liability. It may be inferredeccececcccee
liability was subsisting at the time of the acknow- 10
ledgment" My Lord, I ask you to invoke this in the
interpretation of the balance sheets, as I do not see
what other interpretation, what other inference you

can make following that the witnesses, and particularly
Mr.Houghton have explained to you - as they have
explained the balance sheets. Those items of liabili-
ty in the balance sheets on which my friend has made

so much play, it does not mention Bertram — it is a
system of accounts, the auditor has told you; and I

go one further and I say it is signed by Dharsee, the 20
director of both companies. You see Sir, the acknow-
ledgment need not be expressed, but it must be made
under circumstances from which the Court can infer

that the lisgbility wassubsisting at the time of the
acknowledgment,

Now, my learned friend has also said the acknowe
ledgment was at the end of the previous yesr. Very
well Sir. But when it is & continual acknowledgment
from year to year in respect of each of the five
years, surely there can be only one inference made — 30
that that amount is still subsisting. The crux of 1%
is this, if it was not subsisting the defence or the
Defendants, today would not have invoked the Statute
of Limitation. They would have pleaded payment. They
would have said "we have paid this"

COURT: Is that thing I can tgke into account?
Is it proper for me to consider that?
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HOURY: I am asking you to infer from the éguzgeoglgh
balance sheets that that money is subsisting. Panganyika
If it is not subsisting, I say by way of argu-— Dorms omSalaam

ment that they would have taken the defence that
they had paid it, not that it is time-barred. So
that fortifies, in ny humble submission, the No.11l
finding that I hope you will make that that is an *
admission and an acknowledgment, and that you can Address by
infer from that balance sheet, with the support HOURY for

of Mr.Houghton's evidence, that those amounts in Plaintiff Co
those several balance sheets shown as a liability ~ Cont ¢
of the Company - those amounts include the liabi- e
lity of Consolidated Agencies ‘o Bertram.

On p.330, "Sufficiency of acknowledgment is a
guestion of law, Whether a particular writing
amounts to sufficient acknowledgment iz a question
of law...even though the words may be identically
the same" I say this, it is for Your Lordship to
say whether these balance sheets are acknowledg—
ments or are not acknowledgments. If you say no,
then we lose our case, If you find that they are
acknowledgments, then we win. But it is for
you 8ir,. from all the surrounding circumstances -
and those circumstances are these (I will repeat
them Sir, with your permission) I repeat them in this
way. The sane director for Plaintiff and
Defendant managing director, not just director,
the managing director of both companies. He signed
all the cheques you will see from the books. He
signed all the cheques millions of shillings, for
both companies, He signed both balance sheets.

He gave the certificates for the liability. Now
those are the circumstances Siy, from

which I ask you to infer that that acknowledgment
is an acknowledgment of a subsisting liability, and
the fact that it comes from year to year.

COURT: Wnaet you are asking me to do, Mr.Houry
is in fact to take a signature over the name

Bertram and hold that 1t also binds Consolil-
dated Agencies, because it happens to be the same
person

HOURY: In a way.
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COURT: That is what you are asking.

HOURY: In a way, certainly, and it is: but on
the other hand Sir, not exactly that, because you have
got the balance sheets of Bertram and you have got the
balance sheets of Consolidated. They are acknowledg-
ingo.o .

COURT: That's another point

HOURY: No Sir, the Defendants, by Dharsee's sig—
nature on their own balance sheets in 1957 are
acknowledging the debt, and if you were to take that 10
ag the last acknowledgment then we are not time~barred

COURT: Before you leave No.l account Mr.Houry,
you say that the three years dates from 15th May 19589

HOURY: Yes

COURT: If that be so you are in time anyway., You
don't need any acknowledgments do you?

HOURY: No, that is quite true. That's my second
shot Sir. That's my second broadside.

COURT: I see, DNow with regard to account Nos2s.s
HOURY: Same thing, Sir. 20

COURT: Where does time begin to run in your sub-
mission?

HOURY: In my submission Sir, if it ic an open and
current mutual account then it runs from the end of
the year 1959

COURT: You say it runs from the end of the year
1959 because of the payment of Shs.26,000/=9

HOURY: Because of the payment of Shs.26,000/
on 3rd February 1959, Under article 85 it is from the
end of the year in which the last payment is made. 30



8l.

COURT: And the intervening period doesn't In the High

covnt you any, doesn't matter, because it is Court of
open and current? Still open? Tanganyika
Dar—es-~Salaam
HOURY: Yes —
COURT: And back to No.l it would run from No.1ll
31lst December 15597
Address by
HOURY: Yes HOURY for
' Plaintiff Co,.
COURT: The same principle, not the 15th May Cont.

it would be 3lst December, the end of the year?
HOURY: Yes
COURT: I see

HOURY: On p.343, under the heading
"Successive acknowledgments: If a subsequent
acknowledgment is made within the new periodescece

by section 25 . Here Sir, you have consecutive
years 1954 to 1957. It could even have been under
this Sir, a lapse of three years. On p.344, under
the title "Acknowledgment may be in writing made
for any purpose...of the liability in dispute" The
authority on that is Bombay Law Reports, 385, and
various others. From that Sir, you see there is

no embiguity in those words. From that you will
gsee thate.e.

COURT: Have you looked at the paragraph
inmediately below that?

HC.'RY: Confidential documents?
COURT: Yes (reads)

. HOURY: Naturally Sir. The:-Commissioner., Yes,
There it is Sir. In my submission there is no
anbiguity in those words. The main thing you can

- gather from all these commentaries is that what the
Court haes tv say is, has there been an acknowledg—-
ment, and construe it in any way, always in favour
of the person to whom the other side is indebted.
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That sir, in my humble submission, is the text of
of all these commentaries, that if the court
finds there is an admission there is an
aclmowledgement; and what better acknowledgement
can there be, in my humble submission Sir, than

a balance sheet, an annual balance sheet; that
money is owing.

As regards the other point that my friend
had referred to, as %o whether an acknowledgement
mugt be addressed or comrunicated to somebody,

p. 348: "Acknowledgment must be addressed or
comnunicated to somebody «s.. Or t0 anyone
representing him". I think my learned friend
has conceded that. "An acknowledgment implies
that it is made to somebody, hence a mere writing
eeoe 1t 18 ineffective if made to a stranger”.
That is under English law. Try and interpret
this, Sir, to our case. Even if those balance
sheets and those certificates did not come to
us or anybody else there is still, in my humble
gubmisgion, an acknowledgement of the debt 1o
USe To us Sir, to the plaintiffs., No other
possible construction, in my submission, can

be put on them. It is an admigsion of a debt,
o us and nobody else.

On pe 350 you will find a note on the
aclmowledgement in debtor's own books. "An
entry in the debtor's own books cannot
operate as an aclnowledgement.....signed by
the debtor or his agent". Now Sir, here, if
you will look at the ledger book, you will
find that it is paid by cheque, and the
chegue number is given. If that cheque was
available - and it should have been made
available - then, Sir, the signature on the
cheque, which would have been the signature
of the defendant company, would be sufficient,
that is to say it would have been a sufficient
acknowledgement without any doubt as the
signature appearing on the cheque made payable
0 us against this account. But that is not
available, and as it is not available, Sir, I
gubmit that you may look at the account of the
defendant company, which gives the sum of
Shs. 324.000/E as owing to us as in 1958, and
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as on August the 26th they gave us a cheque In the High
No. 838780 "to you", that is to Bertram, for Court of
Shs. 20,030/~. Tanganyike

Dar-es-Salaain
COURT: That is on the account?

HOURY: It is on the sccount. T am not

for this purnose concerned with the account, my No.ll

loxrd. I am talking sbout the acknowledgement Address by
in the books. As nlleged, Sir, as they have Houry for
been given notice to produce this cheque, and Plaintiff Coe.
they say "We cannot, we haven't got it, we Conte

have lost it", your lordship is entitled +to
deduce from this that this cheque No. 838,
which in their books, in their own ledger,

they have got as "Paid to you", Bertram Ltd.,
is a cheque signed by them and is an
aclnowledgement, o signed acknowledgement ,

that on that date in 1958 they owed us Shs.

324 ,145/~, against which on the 8th of August
they paid us Shs. 20,030/-. Similarly, sir,
with No.l account, on the same dates, May 1958,
in their own books they acknowledge Shs.l7,436/—
and on the 15th of May 1958 they paid us

Shs. 300/-, again by their cheque to us. Sir,
you cannot give a cheque without signing it,
and signing a chegue is an acknowledgement,

and the cheque together with this account is an
acknowledgement, of that account as on 15th
May 1958, So, Sir, my third line of argument
is that in their own books, as I have said in
my pleadings, they have admitted this amount,
and it is signed by them by the cheque which
they have put in. That is for both accounts,
gir, No.l and No.2. It is perfectly clear,
sir, when taling this into account, that again
the same argument spplies, that Dharsee was a
director of both, that one accountant has kept
both accounts, and that it was within the
knowledge of all the parties, Dharsee and his
directors, that this amount is acknowledged.

COURT: Your argwient then is that it was
communicateds 1f you had had the cheque it
would have been an aclmowledgement communicated,
and that, because they camnot produce it, I must
agssume that it was, because their account book
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says s0.

HCURY: It is in their account books,
which were as much ... with the defendant
company through Dharsee, the mutual
director. I think that is all I can
possibly submit to your lordship.

COURT: Thank you.
more?

Is there anything

HOURY: That is all, my lord.
JUDGEMENT RIS (VED: 10

4,20 p.u. Court adjourns.

No. 12

JUDGMENT OF. WESTON J.
WESTON, Je

The parties to this action zre private
limited 1iability companies incorporated in
this Territory and carrying on business in it,
apparently as finance companies exclusively.
The companies are two of a number formed by
a Mr. Wali Dharsee, who died on 16th November
1859. This gentleman, who was a legal
practitioner in these Courts, was sole director 20
of the plaintiff company (hereinafter referred
to shortly as the plaintiff) from 1952 to the
date of his death. He was also a director of
the defendant company (hereinafter referred to
shortly as the defendant) from 1951 until he
died, the other director veing one Mr. K.F.
Jaffrabadwalla. Mr., Houry, who appeared for
the plaintiff, was exercised to impress upon me
and adduced evidence which does satisfy me, that
in fact Mr. Wali Dharsee was in effective 30
control of all these legal persons of his own
creation, including both plaintiff and defendant,
and that they were mere incorporeal puppets
brought into being solely to serve the purposes
of Mr, /ali Dharsee. The point is of major
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importance from the plaintiffts point of view In the High
because; as Mr. Houry informed me in his Court of
opening, his "whole case" igs based on this Tanganyiksa
foctual situation. Dar-—es-Salaan

The Plaintiff's main claim is set out in
parasraph 3 of his plaint ( which was filed on No.12
13th April 1961) and this reads as follows:~

Judgment of
"The Defendant Company is indebted to the Weston J.
Plaintiff Company in the sum of Shs. 19th September
349,962/52 made up as followss— 1961 - Cont.

Shs. ' 23,427-52 on account of LOAN No.l
and Shs. 326,535~00 on account of LOAN No.2

Shs. 349 ,962-52

being moneys lent and advanced by the
Plaintiff Company to the Defendant Company
on an open and current account bhetween the
said two parties, which sum being repayable
on demand, is dvue and owing, as per
Statements of Accounts, annexed hereto and
marked "A" and "B" respectively, to which
the Plaintiff Company craves leave to refer'.

It will i2ae for easier understanding of the

argunents of both counsel if the accounts

referred to in this paragraph (tey are not

long or complicated) are also set out:—

CONSOLIDATED AGENCIES LIMITED, Dar~es-Salaam
in account with

BERTRAM LIMITED

Ho., 1 ACCOUNT

: Dr. Cr.
9.3.51 TC CASH, loan Sh. &5,000,00 i
@ 6%' p.ao
Oct.17 BY CASH Sh 11,615,00

Decl.14 BY CASH '

Dece.3l To interest She 3,;924.73
31.3.52 To Interest Sh 1,220.,31
Tebe52 BY CASH Sh 30,000.,00

Sh 20,000,00
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31.3.54

2644454
31.12.54
15.2,55
1803055
31.3.55

1246459
31.3060

31.12.60
31.12.60

1.1.61.

86.

v

sh  4,000.,00

Sh 10,000.,00
Sh  5,000,00

Sh 300,00

Sh 104,342.52

Dr

To Interest
(2 years) Sh  3,754.00
BY CASH
TO Interest Sh  1,312.24
BY CASH
BY CASH
TO Interest Sh 287,50
TO Interest Sh 940,00
TO Interest Sh 940,00
TO Interest Sh 940,00
BY CASH
T0 Interest Sh  1,044,18
TO CASH
(part pay-
ment repalirs
House 301
Regent
Estate) Sh 1,430.00
TO CASH
(ditto) sh 1,000.00
TO Interest Sh 1,223.50
TO Interest Sh 1,326,006
BY BALANCE
c/d

Sh 104,342.52
TO BALANCE
b/d Sh 23,427.52

E. & 0.5,

10
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in account with

In the High
Court of
Tanganyika
Dar-es-Salaam

DTERTRAI LIMITED
No. 2 ACCOUNT No.12
Judgment of
, Dre Crs Weston Je
- 19th September
3.8.54. TO CASH, | 1961 - Bont.
loan @

31.2454 TO Interest Sh  6,725.00
3Le3e55 TO Interest Sh  4,035.,00
31e3e56 TO Interest Sh 16,140.00
31e3.57 TO Interest Sh 16,140,00
31.3.58 TO Interest Sh 16,140.,00

26.8.58 BY CASH Sh 20,030,00

3.2459 BY CABH Sh 26,000,00
31e3.59 TO Interest Sh 16,140,00
31.3.,60° TO Interest Sh 16;140.00
31.12.60 10 Interest Sh 12,105.00

31.12.60. BY BATLANCE C

c/d Sh 326,535,00

Sh 372,565,00 Sh 372,565,00
1.1.61 TO BATANCE ©Sh 326,535.00

Ec &: O.Eo

b/a

The defendant in reply denied liability to
the plaintiff, and by paragraph 2 of the
defence pleaded that the accounts set out above
were "on the face of them and otherwise time-
barred and no exermption (if any) to the
ordinary period of limitation is claimed as
required by the provigions of 0.7 r.6 of the

Civil Procedure

Code',

Paragraphs 4, 5 and 6 of this defence are
in the following terms:—



In the High
Court of
Tenganyika
Dar-es-Salaam

No., 12

Judgment of
Weston J.

19th September
1961 — Cont.

88.

"4, The Defendant company will contend
that the claims of the plaintiff company
ag contained in the two accounts annexed
to the plaint are barred by the statute
of limitetion by virtue of the provisions
of Articles 57, 58 and 59 of the First
Schedule to the Indian Limitation Act, 1908
applicable to this Territory or by one or
more of them despite the statement in the
plaint (which is denied) that the amount
claimed is in respect of an open and
current account.

De The Defendant company further denies
that the loans were repayable on demand as
alleged and puts the plaintiff company to
the strict proof of the said allegation.
Alternatively, the defendant company will
contend that even if the loans were
repayable on demand the same are barred by
limitation by virtue of the provisions of
artgcle 58 of the Indian Limitation Act,
1908,

6o The Defendant Company further states
that the accounts annexed to the plaint

are both simple accounts for loans and the
principals in both the accounts are clearly
time~barred and hence 21l the items of
interest are likewise +time~barred".

On 13th June 1961 the plaint was amended
pursuant to a consent order of this Court by the
addition of a new paragraph 7 thus worded:—

"That the Plaintiff's claim is not barred
by the law of limitation as the debt due
to the Plaintiff Company has been
acknowledged by the Defendant Company in
its books and accounts from year to ysar".

and issue was Jjoined upon reply of the defendant
to the above new paragraph.

At the hearing it was agreed by the parties
that the sole issue was that of limitation, and
that if it were found that the debt claimed was
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not time-barred, judgement would be for the
plaintiff; ond conversely there should be
judgement for the defendant if it were
esteblished that the plea of limitation was
good.

It would, I think, be convenient if the
defendantts position os stated by Mr. O'Donovan
were first set out. Learned counsel argued
that the accounts were debtor and creditor
accounts simpliciter. Each account was the
record of a loan made by the plaintiff to the
defendant and the repayments made by the
defendant on account of principal and accrued
interest. The accountvs were not mutual, open
and current cccounts within the meaning of
article 85 of the First Schedule to the Indian
Limitation Act (hereinafter referred to as the
Act)., There was at no time a shifting balance,
Accordingly, the period of limitation applicable
was that provided for by article 59 of the First
Schedule to the Act, that is to say three years
from the dates on which the loans, respectively,
were made.

It follows then, as to No.l Account, which
related to a loan of Shs. 85,000/- at 6% per
annum made by the plaintiff to the defendant
on 9th March 1951, various payments made by
the defendant to the plaintiff between that
date and 18+%h liarch 1955 prevented time from
running out against the plaintiff, But from
18th March 1955, when a sum of Shs. 5,000/- was
so paid, the asccount lay quiescent (except for
the entry by the plaintiff of sundry sums
representing interest) until 15th May 1958,
when a payment of Shs. 300/- was made by the
defendant to the plaintiff. Learned
counsels submission was that since the debt
became time-barred three years after 18th
Madbch 1955, thot 1s to say on 18th March 1958,
the Shse. 300/~ paid on 15th May 1958 was
ineffective to set time rumning again, having
been nade some two months after the expiry of
the three—year period of limitation. Mr.
O'Donovan conceded, however, that the plaintiff
was entitled to Shs. 1,430/~ cash advanced to
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the defendant on 9th June 1959, and to a
further swm of Shs. 1,000/~ advanced three
days later.

As to Account No.2, which related to a
loan of Shs. 269,000/« at 6% per annum made

by the plaintiff to the defendant on 3rd August
1954, this became time-barred three years later

on 3rd August 1957. The cash payment of

Shs. 20,030/~ made on 26th August 1958 was made
just over a year too late to avail the plaintiff

in any way.

In connection with all payments made by the

defendant to the plaintiff Mr. O'Donovan

contended that they were payments on account and
nothing more. They were not accompanied by any

promise to pay so ag to revive the time-barred

debts under section 25(3) of the Indian Contract

Act, I can only regard this last submission

a8 having been made by Mr. O'Donovan ex abundanti

cautelae since there is no question on the

Pleadings of any claim in contract, founded on

that provision.

Turning now to the case for the plaintiff,
Mr. Houry argued first that the accounts were
mutual, open and current accounts where there
had been reciprocal demands between the
parties, and that as a consequence the
appropriate period limitation was that laid
down in-article 85 of the First Schedule to
the Act, that is three years from the close of
the year in which the last item admitted or
proved was entered in each of the accounts.
Thus, as regards, No.l Account, the three
years would run from 31lst December 1958, in
view of the payment of Shs. 300/- by the
defendant to the plaintiff on 15th May 1958;
and as regards No.2 Account, three years from
31lst December 1959, being the close of the
accounting year in the course of which Shs.
26,000/~ was so peid. If, however, Mr.
O'Donovan's submission as to the period of
limitation applicable were accepted, then
the plaintiff was relying on successive
acknowledgements of the debts by the
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defendant “in its books and accounts from
year to year".

These, tnen, being the opposing submissions
it scems to we I ought to say at once that in
my judgemens it 1s not open to the plaintiff,
on his pleadings, to contend that article 85 of
the PFirst Schedule to the Limitation Act should
or could aprly. His claim is an unequivocal
one for monies lent and advanced to the
defendant and repayable on demand. There is
no hint of a clain for any balance struck.

In ary even’, and quite apart from the tech-
nicalities of plecding, it seems to me that on
the face of them the accounts ars clearly what
Mr. O'Donovar says they are. I cannot read
into them any mutuality of dealing so that each
narty could have a demend or right of action
against each other. The first item in each
sccount stotes the dete of the loan, the amount
lent and the rate of interest, and I cannot
accept for one moment Mr. Houry's contention
“hat the amounts on the credit side of the
accountes are "advances" made by the defendant
S0 the plaintiff. Learned counsel for the
pleintiff, as I nave already said, argued that
both companies were in lr. Dharsee's hands as
c.ay in the hands of a potter, and I have
already said I accept this. I accept too,
Vr. Houry's contentiion that as it suited

Mr. Dharsee he could pass a cheque from one
company to the other. In this connection the
ugly word "juggling" fell from learmed
counsel's lips. Fat I am not concerned here
with what Mr. Dharsce night have done had he
chosen. I can only look to what the
pleintiff had done as appears from the
documents before me, cnd these docum2Nis =

the two accounts - spell out their nature in
unnistakable terms. Accordingly I hold that
the proper period of limitation in this case
is that contained in article 59 of the First
Schedule to the Act.

I must now congider the Plantiff's
contention that there have been such
acknowledgenents of the debt as will have
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kept sufficient time rumning to enable him to

maintain this suit. In this connection, a great

number of documents was produced, and I think
these may be listed as underi-

1. Books of account of the defendant.

2. Books of account of the plaintiff.

3. Letters and certificates signed by

. or on behalf of the plaintiff,

4, Balance sheets of the plaintiff.

5. Balance sheets of the defendant for-
the years ending 31lst December 1954,
1955, 1956 and 1957, prepared by the
defendant's auditors.

These documents, other than the balance
sheets of the defendant, can be disposed of
shortly. Not one is "a writing signed by the
party ogainst whom such property or right is
claimed", i.e. a writing signed by the
defendant. None satisfies this first and
fundamental requirement of section 19 of the
Act. They would no doubt have been of immense
value to the plaintiff had the question been one
of proving an acknowledgment of the debt, and
the only proof of this which can be entertained
1s a writing signed by the debtor.

Among the documents listed under item 3
above there were three certificates signed by
Mr. Dharsee as director of the plaintiff
company. These signatures appear under the
words PFor Bertram Ltd." Learned counsel
for the plaintiff argued that having regard to
what I have referred to as the factual
gituation, these signatures should be considered
to be the signatures of the defendant. This is
a proposition which I must reject. I was
referred to no authority giving me reason to
think that principles settled nearly a cenbury
ago by Salamon —v— Salamon & Cof1897) A.C.22
H.L., were no longer valid. We are concerned
here with the acts and deeds of the plaintiff
and the defendant. Those of Mr. Wall Dharsee
are of no interest or relevance.

But the defendant's balance sheets remain
and to thesge I now turn. Theys are, ag I have
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grid, in respvect of the defendant's financial
years ending 31lst December 1954, 1955, 1956 and
1957 It is not in dispute that all were
gigned by the defendant. Mr. Houghton, the
auditor emvloyed by the defendant, gave
evidence (which I accept without question) that
among the defendant's liabilities, included in
the amount apnearing as "Loans® in each of
these balance sheets, were the debts owing to
the plaintiff; bthat indeed he did not sign the
balance sheets until he had satisfied himself
that the defendant wes in fact liable to the
laintiff in the amounts shown in his

defendant's) books of account. This he did
by obtaining certificotes from the plaintiff's
auditors (see Lxhibits B and C) or the
plaintiff himself (see Exhibits E end D) that
the plaintiffts books of account confirmed the
accuracy of the entries in the defendant's
books.

In Jones —v— Belgrove Properties Ltd. (1949)
2 X.B. 700, the Court of Appeal .in England found
no fault with the action of Birkett J. (as he
then was) who at first instance had evidence
before him of precisely the same kind as I have
before ‘me here, and found that a figure of
£7,638,8.104 "to sundry creditors" appearing in
the defendant's balance sheets included the debt
of £1,807,0,04 "due and owing to the plaintiff"
(0t pa701). This case has been followed by the
Indian courts (see the A1l India Reporter 1952
February, Part II, para 33, at pel45).
Accordingly I hold that in this case each of the
balance sheets is a writing signed by the

In the High
Court of
Tanganyika
Dar—es-Salaanm

No. 12

Judgment of
Weston Je.

19th September
1961 - Conte.

defendant referring with sufficient particularity

to his liability to the plaintiff. And I
recject Mr. O'Donovants argument, based on the
statement in Rustomji on Limitation, 6th edn.,
(at pe213), that "an aclknowledgment of an
indebtedness upon the aggregate of several
distinct classes of claims, but which neither
refers to any particular claim nor to one debt
only, has been hgld not sufficient to.take any
one of the claims out of the statute'.
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But learned counsel for the defendant had
other objections to the effickacy of the
balance sheets asg valid acknowledgements. He
argued in the first place that the balance
sheets had not been addressed or communicated
to any person other than the defendant's own
agents. Secondly -~ and this I thiak was his
main objection - that they were insufficient as
being acknowledgements of past, not subsisting
liability. 10

In order to appreciate Mr. O'Donovants main
contention it is necessary to return to the
evidence of Mr. Houghton. This gentleman was
unable to say when the balance sheets were signed
by the defendant, but he testified that he signed
then only after the defendant had done so.

Since Mr Houghton was able to give the dates on

which he himself signed and the dates on which

the balance sheets were sent to the defendant

for signature in each case, the period within 20
which, if not the precise date on which, the

balance sheets were signed by the defendant can

be fixed with certainty. It emerges that:-

(a) The balance sheet showing the defendant's
financial position as at 31lst December
1954 was sent to him for signature on
19th October 1956 and must have been
gigned by the defendant between that
date and 27th October 1956, when Mr.
Houghton testified he signed. 30

(b) The balance sheet showing the defendant's
financial position as at 31lst December
1955 was sent to him for signature on
6th November 1957 and must have been
signed by the defendant between that
date and 19th November 1957, when lMre.
Houghton testified he signed.

(¢) The balance sheet showing the defendant's
financial position as at 31lst December
1956 was sent to him for signature on 40
12th March 1958 and must have been
signed by the defendant between that
date and 1lth April 1958, when Mr.
Houghton testified he signed.
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(d) The balance sheet showing the In the High
defendantts financial position as at Court of
31lst December 1957 was sent to him for Tanganyilka
simmature on 28th April 1959 and must Dar—-es—Salaanm
have been signed by the defendant
either on that date or on 29th April

1959, when Mr. Hougzhton testified he No. 12
signed.
: Judgment of
Thus, in each case the balance gheet was Weston J.
signed a considerobhle time after the end of the 19th December
financial year to which it related., Mr. 1961 -~ Cont.

O'Donovan argued strongly that this was a fatal
defect, The authorities and learned
commentators he contended are agreed that section
19 of the Act requires an acknowledgement of a
subsisting liability. An acknowledgment of a
past liability has never been held sufficient.
Learned counsel maintained that nothing could be
clearer then that esch of the balance sheets
produced was no more than an acknowledgement of
such a past Liability.

The advice of their Lordships in Maniram
Seth =v~ Seth Rupchand(1906) 33 Calcutta, 1047
did not impugn uvhis principle. The
judgement hes been misunderstood by certain
courts in India where more had been read into
it than was warranted by anything their Lord-
ships hed said. As it is put in Chitaley
and Rao's Commentary on the Act (Vol. 1 at
DP.662)%

"The above Judgewment of the Privy

Council has been taken by some decisions
to lay down that an admission of a past
liability unaccompanied by any statement
that 1t has been discharged necessarily
implies that the liability is subsisting
at the time the admission was mde,'"

The learned commentstors continue, howevers—

WBut, this view has not been generally
accepted. The general view is that the
Privy Council decision merely means that
even a statement that a liability
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existed may, in the particular context in
which it appears and in the circumstances
in the light of which it has to be
interpreted, imply an admission of &
subsisting liability".

Mr. O'Donovan adopbted this as being a correct
statement of the effect of the judgement, and
argued that there was nothing in the context in
which the acknowledgements in this cage appear,
namely the balance sheets, or in the circumstances
in the light of which they fall to be construed
implying an admisgion of subgisting liability.
Each balance sheet would have been gigned in
precisely the same form in which it was signed if
the defendant's debt had been discharged on the
day following the close of the financial year in
respect of which such balance sheet was prepared.
It is not usuval for a balance sheet to show that
any liability has been discharged between its
preparation and signature.

Mr. Houry submitted shortly that the Privy
Council decision, "properly construed", was in his
favour.

The facts of the case are given accurately
and briefly in Chitaley and Rao, op cit, as
follows:

"R and M had money dealing between each other.
M died, leaving a will under which R was one
of the executors. R. applied for probate of
the will. To this, objection was taken on
the ground that he was indebted to the estate
and hence, was not entitled %o apply for
probate. R replied by a statement which ran
as followss 1The applicant R is a big
mahajan of Burhanpur paying Rs.1l06 as income-
tax. For the last five years he had open and
current accounts with the deceased. The
alleged indebtedness does not affect his
right to apply for probate'."

This statemert was held sufficient acknowledgement
within section 19 of the Act. As I read their
Lordships! advice, the point which claimed their
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Lordships!'! special attention was quite In the High
uiiconnected with the question of past or Court of
gubsgisting liabllity. This was whether a Tanganyika
conditional acknowledgement of liability was Dar—es~Salaam

good in Indian law,. Their Lordships state
the problem thus (at p.1058):-

No. 12
"We have therefore the bare question of
whether an aclmowledgment of liability Judgment of
if the bhalance on investigation should Weston J.
turn out to be ageinst the person making 19th September
the acknowledgment is sufficient'. 1961 - Cont.

And their answer was yes. It seems to me that
at no time were their Lordships exercised by
the question of the validity of an admission

of past liability. They found the natural
meaning of the last two sentences of the
respondent's statement to bes-

"I am presently liable to M if the balance
of the account I had with him for the
five years before his death should turn
out to be in his favour".

It was the dealings between the parties that were
past. Their Lordships did not find that the
respondent had made an admission of past liabi-
1lity and then infer from the circumstances that
that liability had continued till the time of the
making of the admission. They inferred from the
circumstances that he had made an admission of an
existing liability. This is clear from the follow-
ing paﬁsage from their Lordships' judgment (at
. 1057 ) :—
P "An acknowledgment according to the Indian
Act must be signed by the party affected
by it, and the only document, which can
be relied upon as-an acknowledgment signed
by the respondent, ig the statement filed
by the respondent in the proceedings
touching the application for probate,
the material part of which hag been already
set out, but which it is convenient here
U0 repeat. 'Por- the last five years he!
(the respondent) ‘'had open and current
accounts with the deceased!. There can
be no doubt that the five years spoken
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of are the five years before the death

of ‘Motiram, i.¢.4 before 6th October

1898, On that date the whole of the
indebtedness other than interest had

been incurred, there having been no

dealings since 12th May 1898. There is
therefore a clear admission that there were
open and current accounts between the parties
at the death of Motiram. The legal
congsequence would be that at that date 10
either of them had a right as against the
other to an account. It follows equally
that, whoever on the account should be

shown to be the debtor to the other, was
bound to pay his debt to the other, and it
appears to their Lordships that the inevitable
deduction from this admission is that the
respondent acknowledged his liability to pay
his debt to Motiram or his representative, if
the balence should be ascertained to be 20
against hin".

It would appear however, that at first
instance the Civil Judge had ruled against the
validity of the acknowledgment on the ground that
it related to a past liability. Their Lordships?
comment is as follows (at p.1059):-

"Phe acknowledgment,y to which attention has

been directed, is followed in the same

paragraph by the following sentences 'The

alleged indebtedness does not affect his! 30
(the respondent's) 'right to apply for

probate.!? Stress was laid by the Civil

Judge upon the word 'alleged'. He was of

opinion that the word thad'! in the sentence

'for the last five years he had open and

current accounts with the deceased! and the

word 'alleged' was fatal to the validity

of the acknowledgment. Their Lordships

caimot share this opinion. The first

sentence shows that there were open accounts 40
at the death of Motiram. If nothing further

is alleged the natural presumption is that

they continued unsettled at the time the

statement wes made. The sentence which

follows is perefectly consistent with this
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admiseaion., The meaning is 'even if there In the High
is a balonce against the respondent, that Court of

does not disqualify him from fulfilling Tangenyika
the duties of an executor', and it has been Dar-es-Salaam
pointed out that what is relied upon here is
an acknowledgment subject to the condition
that an adverse balance really exists, and No. 12
the condition is fulfilled in fact",

Judgment of
I find nyself, therefore, unable to agree Weston Je.
10 that the decision is in favour of the plaintiff 19th September
in bthis case. I feel bound to decide that 1961 -~ Cont,

the balance sheebts are no more than
acinowledgments of past liability, and as such
not sufficient under section 19 of the Act.

In view of this finding { do not think i+t
necessary to consider Mr, O'Donovan's other
objection to the balance sheets.

I confess I come to this conclusion with
some relecutance, the more so because it would
20 appear that under English law the conclusion
might well have bheen different. In Jones —v—
Belgrove Properties Ltd. op cit, the position
was apparantly substontially what it is here,
yet the pleintiff had no difficulty there.
The balance sheets showed the company's
position as at 2ist May 1939, 1940, 1941,
1942, 1943 and 1945 and good acknowledgment
was6held to hove been made on 31lst December
1946,

30 In the final result, I must find that the
plaintiffts claim is time-barred. Accordingly
Judgment will be entered for the plaintiff in the
sum of Shs. 2,430/~ only, conceded by the
defendant, together with interest on that
amount at Court rates from today's dete until
the date of payment. The plaintiff will pay
95% only of the costs of this suit.

Delivered in Court at Dar es Sslaam this
19th day of September 1961.

40 L. WESTON
JUDGE
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No. 13
DECREE

(Issued under Rules 21 and 56 of the E.A.
Court of Apve=l Rules,1954.)

The Plaintiff Company claims -

1. Shs. 349,962/52 from the Defendant Company
made up as follows:-

Shs. 23,427.52 on account of LOAN No., 1 and
Shs. 326,535.00 on sccount of LOAN No. 2

being moneys lent and advanced by the Plaintiff

Company to the Defendnant Company on an open and

current account between the parties, which sum 10
being repayable on demand is due and owing as per
statements of Accounts annexed to the Plaint,.

2. Shs. 6,040/45 being interest at the rate of

six per cent per annum as agreed or customary or by
way of damages on Shs. 349,962/52 from lst January
1961 to the 15th April, 1961,

3. TPurther interest @ 6w p.a. from 16/4/61 till
judgnent.

4. Costs of this suit.
5. Interest at Court rate on decretal amount. 20

6. Any further or other relief as this Honourable
Court may deem just in the circumstances.

This suit coming on this day for hearing and
final disposal before the Honourable Ir. Justice
Weston in the presence of G.N. Houry, Esqe, QeCe,
and G.S. Patel, Esq., Dar es Salsam, Advocates
for.the Plaintiff Company and B.O'Donovan Esg.,
QeCe, Nairobi and P.R. Dastur, Feg., Dar es
Salaam, Advocates for the Defendant Company.

IT IS HEREBY CRDERED AND DECREED thats-— 30

1. The Plaintiff Company's claim is time barred
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but that the Defendant Company do pay to the
Plaintiff Company the sum of Shs. 2,430/-
only, as conceded by the Delendnnt Comp@ny
with interest thereon at 6% p.a. from today's
date until date of payment.

2. The f’”"nulff Company do pay to the
Defendant Coupany the 95% only of the costs
of this suite.

hand and the seal of the
of September, 1961.

Given under ny
Court, tais 19th day

Seal of Her Majesty's
High Court of Tanganyika

8d: R. MacKay
REGISTRAR

Issued & Signed: 19/10/61.
No. 14

IEMORANDUM OF APPEAL
CIVIL APPEAL No.82 of 1961

BERTRAM LIMITED e ove APPELLANT
VERSUS
CONSOLIDATLD AGENCIZS LIMITED RESPONDENT

(Appeal from a Judgment of Her Majesty's
High Court of Tangonyika at Dar-es-Sslaam
(lionourable Mr. Justice J Meston) dated the
19th day of Septowmber, 1961 in Civil Case No.
57 of 1961.

BETWEEN

BoRTRAM LIMITED ... coo PLAINTIFF

VERSUS

CCHSOLINATID AGIH{ITES LIMITED DEFENDANT )

LRITANM LIITITD, the Appe]lent, above—
named, ACFPEALS to Heﬂ Majesty's Court of

Aapeal for Dastern Africa against that part of

tlie decision above-named on the following

In the High
Court of
Tanganyiks
Dar-es—-Salaan

No. 13.

Decree
19th September
1961 - Cont.

In her Majestyt!s
Court of Appeal
for East Africa
a1t Dar-eg-Salaan

No. 14

Menmorandum of
Appeal 10th
November 1961
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In Her Majestytls grounds, namely :-

Court of Appeal

for Easgt Africa 1. That the DLearned Judge erred in holding &~

at Dar-es-Salaam
(a)
No. 14
Memorandum of
Appeal 10th
November 1961
Cont. (b)
2e (8.)

(b)

That the Balance-Sheets of the

Defendant Company for the years

1954, 1955, 1956 and 1957 are no more
than acknowledgments of past liability
and as sucn not sufficient under Section
19 of the Indian Limitation Acte.

That the Appellants claim is time-
barred.

That the Learned Judge should have held
that the Balance~Sheets of the
Defendant Company adduced in evidence
for the years 1954, 1955, 1956 and

1957 were acknowledgments of the
subsisting liability of the Defendant
Company to the Plaintiff Company
within section 19 of the Indian
Limitation Act 1908.

That the Plaintiff Company's claim was
therefore not time-barrcd and should
have entered judgment for the
Plaintiff Company as prayed.

The Appellant therefore, prays that this
Honourable Court may be pleased to set aside
that part of the Judgment and Decree that
Plaintiff Company's claim is time-barred and
to enter judgment for the Appeliant as prayed
in the Plaint with costs.

Dated at Dar—es-Salaam, this 10th day
of November, 1961.

R.G, HOURY

GEORGE N. IHOURY & COMPANY
ADVOCATES FOR THE APPELLANT.

Filed on 19th day of November, 1961.

Sgd. Ra G, Patel
S.0. (Civ)e

10
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30
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No. 15 In her Majesty's
Bourt of Appeal
NOTES OF ARGUMENTS ON for Eastern Africa
EPPTAL, FORBLS, LeGeP. Der-esg—~Salaan
9.2462
No. 15
Coram: Torbes Ag.P.
Crawshaw Ag. V=P Notes of
Newbold J.A. Arguments of
Appeal, Forbes
Houry Q<Cey, G.S. Patel and R.G. A.G.P. 13th .
Houry with him, for appellant. February 1962,

O'Donovan Q.C., Dastur with him,
10 for respondent.

Houry opens:

Ask adjournment as late.
Thursday agreed as suitable date.
ORDER
Adjourned to 13.2.62 at 9.30.
A.G. Forbes
Ag.P
9.2.62.

132402 Bench and Bar as before

20 Houry opens:

We have agreed certain points which will
shorten appeal as not necessary to refer
to record.

Hand in typed copy of agreed concessions.
(O'Donovan: Agree facts as stated.)

Refer to.P. 100 line 45 - 51: Finding
of judgece.



In her Majesty's
Court of Appeal

for Eastern Africa .

Dar—eg-~Salaam

No. 15

Notes of
Arguments of
Appeal, Forbes
Ag.,P 13th
February 1962
Cont,.

ie.ce

104.

Submit the trial judge, even if he was right
on that point, should have gone further and
gaid that even if there were acknowledgments
of past debts, he should have referred to
the accounts - p.92 and p. 93 — from which
it appears that on 15.5.58 there is a
payment of 300/= -~ (p.92) =nd, on pe 93,
payments on 26.8.58 and 3.2.539 of Shs.
20,030/~ and 26,000/-, which are all
admitted to have been by cheque. They
appear in books as "cheque to you NOe ese”s

10

Have asked for production of cheques.

But though cheques normally stuck in books,
this particular book was missing.

If judge right, his own finding brings
case out of Limitation Act because of these
payments which were acknowledged while
subsisting - section 19 of Limitation Acte.

If court with me on that point, I am home

if acknowledgements made while debt still 20

subsisting is not time barrcd.

No. 2 a/c would be time barred in April Y63,
and No. 1 a/c would be time barred in May
'6l. P. 97 of Record, line 30,

Submit that it is an acknowledgement of a
past 1liability, but one still subsisting.

Any balance sheet made up to 31lst December,
sizned on lst Janvary would be acknowledgment
of past liability.

Here, starting from '54 it iw continual 30
ackmowledgement that debt is subsisting.

No authority to show not acknowledgment of
subsisting liability. If paid during three
years, will it not have said so.

No balance sheets or a/cs after 1958,
No.1l a/c ~ 300/- paid on 15.5458.
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105.

Limitation for that is May '61. In Her Majesty's
Court of Appeal

Action filed in April '61, for Eastern Africa
Dar-es~-Salaam

Section 19 of Limitation Act.

I submit that last words “"computed from No. 15

tine acknowlegment signed" - the

acknowledgment was sigried as ghown in Notes of

judgment, i.c. date of signing of balance Arguments of

sheets, and it is from that date that Appeal, Forbes

Limitation accrues. Ag.P 13th

Pebruary 1962
Rustomiji (5th Ed.) P. 355. acknowledgment Conte
Dy a -director. Dharsee was only director
of plaintiff company at the time and
managing director of respondent company.

P. 346 of Rustomjis: balance sheets.

Am asking court to find that acknowledgments
in these balance sheets signed by the
director imply a promise to pay, if not

paid at the time.

Section 20 of Limitation Act.

What I am saying ig that although payments
in No.1 a/c {(300/-) and in No.?2 a/g, on the
face of them avpear to be time barred in
a/cs, i.e. after limitation period had
expired, the bolance sheets are '
acknowledgmnents which revive the debts,

and they were within the limitation

period. ‘

Submit that even if dates of acknowledgments
in balance sheet, but refer back to last day
of year to which they relate, decision is
still wrong by reason of payments.

If wrong in saying period runs from date
of signing yet the payments were made
within period running from date to which
a/cs relate.

Loan made on 3.8.54. (No. 2 a/c)
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Notes on
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Appeal, Forbes
Ag.P 13th
February 1962
Cont.

106.

Limitation on 3.8.57,

Between October '56 and debt acknowledgment

as subsisting at 31lst December, 1954.
So debt good up to December 30th 1957.

That judge's finding.

Then acknowledgment of 1955 balance sheet ~

gigned between 6.11.57 and 19.11.57 at
which date debt was subsisting i.ee. before
30.12.57 = of subsistence of debt at
31412457 - which brings limitation up to
31.12.58,

Then balance sheet for '56 signed between
March/April '58 on which date debt still
subsisting, i.e. before 31.12.58, brings
periOd to 31.120590

Then payment of cheques is made within
that period,

Acknowledgment of balance sheets for '57
in April 1959 - brings it to 30,12.60.

Houghton's evidence that no further
balance sheets.

Cheque of 300/- was payment made before
debt time barred - 15.5.58 - and extends
debt to 15.5.61l. payment of Shs.20,030/-
ond Shs. 26,000/~ brings limitation period
on No. 2 a/c up 10 3.2.62.

Privy Council case referred to by judge -
Pe 90 of recoird ~ Maniram Seth v. Seth
Rupchand (1906) 33 Cal. 1047.

P.100 of Record lines 30 - 40,

Submit passage in my favour. When
aclmowledgnments in balance shecets made the
presumption was that the indebtedness was
continued.

10

20

30
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107.

Concede this arguuent not very strong.
But go back to my first argument, that
acknowledements were good as at 3lst

Devember of year to which they relate.

Short adjournment.

A.G. Forbes

On resumvption: Benchand bar ag before.

QO!'Donovans

Important feature of section 19 is that
fresh period created is computed from time
the aclnowledgment is signed. No question
of acknowledgment of earlier debt and
conputing time from that date.

Time is computed from time of
signature.

It must be aclmowledgment of present
subsisting liability. 18.3.55 and
15.5.58 - more than 3 years between
payments.

Acknowledgment must be signed before
expiration of prescribed period.

Must be aclmowledgment of debt due and
owing at date aclmowledgment is made.

Rustomji =~ Curilous commenting.

Congists of succession of stints which
are contradictory.

Is more p reference to Indian decided cases

thanw a commentary e.g. p. 193 of oth Ed.
(Po 300 in 5th Ed). 6%th Ed. P.233 (5th
Ed P.346). This is probably what a
judge said. Refers to 19 M.W.N. which
is not available., Reference to 1897, 20
Mad. 239. Have found that.

in which debt was still subsistin
Periaswany v. Subrameniar I.Le.Re.
Made 239

%i897) 20

That balance
sheet must have been signed in circumstances

In Her Majesty's
Court of Appeal
For Eastern Africa
Dar-es-Salaanm

Noe. 15

Notes of
Arguments of
Appeal, Forbes
Ag.P, 13th
February 1962
Conte.
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108.

Does not deal with balance sheets at all.

Mugt amount to acknowledgment that debt is
due at date acknowledgment 1s made.

(1925) Mad. 675 - Alayil v. Abdu and Ors.

Effect of decisions submit is that there
may be cases where acknowledgment of debt
as once subsisting is sufficient as it
constitutes an existing liability, il.e.
in circumstances where if debt discharged
one would expect a stint that debt had
been discharged.

No such expectation in case of a balance
sheet.

Rustomji 6th Ed. P. 192: Not sufficient
if acknowledgment merely shows debt due
at prior time.

Bth Edo Po 299 - top.
No. 1 a/c.

1st Balance sheet in respect of year 1954.
It would not show what had been paid since
that date. In fact there were payments
since that date.

Can one say looking at any of balance
sheets that on date it is signed the debt
is still due.,

Normal balance sheet would never be an
aclnowledgment.

Balance gheet cannot refer back to date to
which it refers in view of plain words of
section 19,

10

20

30

Crucial matter is date when the balance sheet
or any other document is signed - Evidence of
this can be given.
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109.
At date 1t is signed it must unequivocally

admit that there is o debt then due.

Submit judge had correctly stated effect
of Privy Council case - P.99 of Record.

Circumstances must be circumstances in
which one construes acknowledgment.

Under Limitation Act a balance sheet can
never operate ag an acknowledgment.

Might be case — e.gs 1f balance sheet
‘gigned on 1lst January of following year.

Stint at P. 346 of Rustomji (5th Ed)
is bad law.

Point taken below: That balance sheet

not published to 3rd party. No dealt
with by Judge. Ask leave to take pointe.
(Houry: Do not take objection)

(ORDER: As no objection, leave granted)

P. 33: RBalance sheets were drawn up by
auditors, submitted for signature.and then
retained as confidential document.

Submit if no communication to anyone other
than company's servants or agents, then he
had not communicated it.

No authority.
can be to stranger.

(Publication to annual general meeting ?)

Concede that would be good engough. But
at p. 33.

Rustomji P. 348. Publication

In her Majesty's
Court of Appeal
for Eastern Africa
Dar-es—-Salaam

No. 15

Notesg of
Arguements of
Appeal, Forbes,
Ag.P, 13th
February 1962
Cont,

Houry: (In reply)

30 Rustomji
Additional point takene

accepted as good authority.
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110.

Dharsee was director and shareholder in
each company.

Communiocation to him is surely acknowledgment
of debt.

It is communication to the creditor.

(1939) Bom. 237 Bhalchandra etc. Ve
Chanbasappa etce 2t pe 230,
Aclmowledgment in document not addressed
to any person,

Swamynath v. Subrams 50 Mad. (1927) 549.

If respondents argument correct, no balance
sheet can be an acknowledgment of a debt
for purposes of section 19.

Submit that is absurd.

Submit that in circumstances of present
sequence of events when balance sheets

year after year shown acknowledgment is

of exigting debt.

Balance sheets prepared from working records.
Case referred to by Judge -

Jones V. Belgrave Properties (1949)
2 KeB. 100,

Rustomji P. 300 - 1 (5th Ed.).
Section 19 of set,

Submit there was such an acknowledgment of
debt in the balance sheets,

Ask for decision to be recovered and that
judgment be entered for sum as prayed.

Ask certificate for two counsel.

O'Donovan:

10

20



111.

Also ask Tor certificate for 2 counsel.

CCA.V.
A.G. Forbes
Ag.P . .
13.2.626

No. 16

NOTES OF ARGUMENTS ON
EPPEAT, — CRAWCHAW AG.VE.

9-20620

Coram: Forbes Ag.P
10 Brawshaw Ag. V=P
Newbold J.A.

Houry Q.C, G.S. Patel and R.G. Houry

with him, for appellant.

O'Donovan, Q.C., Dastur with him, for

respondent.

Houry opens:

Asks that appeal be adjourned as it is now

In Her Majesty'!s
Court of Appeal
for Eastern Africa
Dar—es-Szlaam

No. 15
Notes of
Arguments of
Appeal, Forbes,
Ag.P, 13-th.
February 1962
Cont.

No. 16
Notes of
Argunents on
Appeal, Crawshaw
February 1962

late and O'Donovan returns to-day and I have -

to go to Morogoro.
20 Court:

By consent adjourned to Thursday 1l3th
at 9.30.

E.D.W. Crawshaw
Jelo
9e2.624



In Her Majesty's
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13.2'62; Bench and bar as before.

for FBastern Africa Houry opens:

Dar—es-Salaam

No. 16
Notes of
Arguments on
Appeal,
Crawshaw Ag.
VP, 13th
Pebruary 1962
Cont.

Hands in typed facts agreed by Counsel,

O'Donovan:

I agree them.

Hourz:

100/45 Tven if Judge right in this para.
as to past acknowledgments, he should have
gone further and referred to the accounts
appearing in his judgment at pages 92, 3.

At 92 payment of 300/- on 15.5.58.
At 93 payment of 20,030/~ on 26.8.58,
At 93 payment of 26,000/~ on 3.2.59%.

These were all by cheques and appear in
respondent's books of A/c as "cheque to you".

Judge's own finding brings case out of
Limitation Act, because of these payments
which were acknowledged whilst they were
subsisting - section 19 Limitation Act.

If acknowledgments in balance sheets were
made whilst debt still subsisting, I am home.

No. 2 &/c time barred in April 1962.
No. 1 a/c time barred in May 1961.

I take dates from last date balance sheet
could have hteen signed,

97/27 Balance sheets signed nearly 2 years
after relevant year. Recognition of past
11wb111ty I admit, but a subsisting one,
uniess snown it has been p=aid, which isg not
alleged.

10
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30
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Starting with 1954 it is a continuing
acknowledgment.

After 1958 a/cs not sufficiently
maointained to enable bLalance sheets to
be prepared.

As to No. 1 a/c I have taken time to run
from. date of payment of the 300/~ on
15.5.58.

Section 19 Limitation Act.
Acknowledgment was gigned by signing
halance sheet and from that date time
began to run afresh.

P. 355 (5th 13d) Rustomji on Limitation.
Dharsee was the only director of the
appellant company and Managing Director
of respondente.

P, 346 -~ gtatement in balance sheet.
Signature on balance sheet show implied
promise to pay, even though a promise is
not necessary uader sgsection 19.

Section 20 Lir . tation Act.

The payments

In Her Majesty's
Court of Appeal
for Bastern Africa
Dar-es~Salaam

No. 16

Notes of
Arguments on
Appeal,

Crawshaw Ag. V~P
13th February

19 62 -~ Cont.

in No. 1 and No. 2 a/cs appear on the face
of it to be time barred in a/c, the balance
sheets are aclnowledgment which revive then,
and the acknowledgments were within the

time period. Debt accrues from date of
acknowledgment in balance sheet and not
from date of loan.

Even if daotes of acknowledgment are not
taken as those on signing of balance
sheets, they rclate back to date to
which balance relates. Payments were
within time period, and signature on
balance sheet revive them.

No. 2 a/c loan made on 3.8.54 Limitation
Act section 20 ~ 2nd August, '57.

Between 19th October '56 and 27th October
'56 acknowledgment on balance sheet
revives it,.



In Her Majesty's
Court of Appeal
for Eastern Africe
Dar-es-Salazm

No. 16

Notes of
Arguments on
Appeal,
Crawshaw Ag.V-P
13th February
19 62 b Con't.

On resumption:

114.

Between 6th and 19th November 57
acknowledgsment in balance sheet, at which
date debt still subsisting and not time
barred until December 158,

Acknowledgment in *56 balance sheet signed
between 12+th March and 1lth April '58 on
which date still subsisting until end of
December '59.

Balance sheet '57 similarly brings us to

end '60, Therefore last payments shown 10
in a/cs are the date from which time last

began to run.

98 - Maniram case,

100/30 - 38.

Bench and bar as before.

C*Donovans

Section 19 ~ Fresh period compmted from time
acknowledgmnent is signed. No question of
computing time from an earlier date up to

which it is admitted debt was still due. 20

Rustomji merely makes statements without
argument or logice.

He does little more than refer to Indian
casese.

P. 193 (6th Ed) Rustomji under section 19
Admission of debt past existing.

P, 223 -~ ©balance sgheets.

(1918) Mad. VWeekly Notes. 48 Note (t).

(1897) 20 Mad. I. L. R 239. DPeriaswamy V.
Subramiar. Acknowledgment must recognise 30
debt 1s -due at time acknowledgment is made.

(1925) 91 I.C. 833 (Mad).
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Acknowledgment of decree having been
passed.

If a person writes "I admit having
borrowed £5 from you yesterday" that
might be sufficient, as one would expect
him to add that he had repaid it if he
had. Not the same presumption in
signing balance sheet,

(5th Bd) Rustomji 299 (top.)

Dete of signirg balance sheet cannot show
that debt is then gtill due as may have
been interim payments, as in fact there
were as shown at pages 92, 93.

Therefore impossible time should begin

to run from a date when acknowledgment

is not an acknowledgment of the amount
then due. z

Support Judge's views of the Privy Council
case.

99/29 —~ "Pregently liable".

I would like to take point I took in
lower court, but judge did not deal with
it. Section requires that the
acknowledgment must be communicated to
someone., - Balance sheets drawn up by
auditors, signed by directors, and kept

as confidential documents. Submit that
cemmunication to company's servants is not
communication. No authority for this.

248 (5th Ed) Rustomji.

33 - Evidence that balance sheets not

commumnicated to anyone.

»
.

This court has always taken Rustomji as
good authority.

In Her Majesty's
Court of Appeal
For BEastern Africa
Dar-es-Salaam

No. 16
Notes of
Arguments on
Appeal,
Crawshaw Ag.V-P
13th February
1962 ~ Conte
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In Her Majesty's Communication was direct to creditor, for
Court of Appeal Dharsee, represented both dr. and cr.
for Eastern Africa companies.

Dar-ss~Salaan
(1939) Bom. 237, Bhalchandra v. Chanbasappa.

No. 16 Swamynath v. Subrams 50 Mad. (1927) 549.
Notes of 259 (5th Ed) Rustomji.
Arguments on
Appeal, No balance sheet could ever be an
Crawshaw Ag.V-P acknowledgment unless the signature can be
13th February regarded as dating back to the end of the
1962 - Cont. period covered by balance sheet. 10

Balance sheebt does not itself name cr. but
compiled from working records which do.

Jones v. Belgrave (1949) 2 All E.R. 198, 9.

300, 301 =~ Rustomji (5th Ed).

Both counsel ask for certificate for two
counsel.

Houry objects to costs from Nairobi.
Judgment reserved.

E.D.W. Crawshaw

Ag. V-P 20
13.2.62.
No., 17 No. 17
Notes of NCTES OF ARGUMENTS ON
Arguments on EPPEAL, NEWBOLD, Jl.A.
Appeal Newbold
J.A. 13th 9.2.62
February 1962 Coram: Forbes Ag.P

Crawshaw Ag. V=P
Newbold J.A.
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Houry Q.C., G.A. Patel and R.G. Houry with
him, for appellant.

OtDonovan Q.C., Dastur with him, for
respondents.

Houry opens:

Submit late in day to start - will not
finish today. Ask that it be put down
for Thursday.

Courts
What about Thursday.

Hourys
Agrce.

O'Donovans

Adjourned to 9.30 on 13.2.62.

C.D. Newbold J.A.
9e2.62,

1342462 —~ Bench and bar as before,

Houry opens:

We have agreed certain matters - put in
agreed facts and conceded point.

QO'Donovan:

I agreed.

Hourys

P, 100 L 47 - Judge unable to agree that
case in favour of appellant and stated
that acknowledgments were of past debts.

Bven if correct Judse should have referred
to accounts to which he refers at P. 92
and P. 93 from which on 15.5.58 payment of
300/~ in No. 1 and on 26.8.58 and 3.2.59

In Her Majesty's
Court of Appeal
for Eastern Africa
Dgr-es-Salaam

No. 17

Notes of
Arguments on
Appeal, Newbold
JeA. 13th February
1962 ~ Cont.
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payments of 20,030/~ and 26,000/- on
No. 2 account. These payments admitted
to be by chegue.

Submit that even if acknowledgments in

B/S are of past date his own finding brings
case out of Limitation Act as payments
acknowledged debt.

Submit No. 2 time barred April '62.

Submit No. 1 time barred May '6l.

These dates last date of gignature and date
of payment in No. 1 account.

Submit signature of B/S is of a subsisting
liability - 1t is e subsglsting liability
unless shown as paid.

Starting from 1954 there is a continual
acknowledgment that debt subsisting.

If debt had been paid during years would they
not have said so.

After 1958 no accounts.

Section 19 of I.L. Act.

Submit words M"aclmowledgment so signed"
means material date is that on which b/S

signed.

P. 355 Rustomji Vol. I (5th Ed) -
acknowledgment by director.

P. 346 - acknowledgment in B/S.

Submit acknowledgments in B/S imply a
proviso to pay if not earlier paid.

Section 20 of I.L. Act - period runs afresh
from time of first payment,

Although payments in No. 1 and No. 2 accounts
made after limitation period expired, yet B/S

10
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acknowledgments which revive debt and In Her Majesty's

acknowledgments within limitation period. Court of Appeal
for Eastern Africa

Say B/S an aclknowledgment at date of Dar—es~Salaam

gignature.

Submit even if dates of acknowledgment No. 17

not taken as dates of signature but refer

back to date of B/S finding wrong in view Notes of

of payments made by cheque. Arguments on
Appeal, Newbold

No. 2 account JeAe 13th February

) 1962 — Conte
Loan made 348454

Period ends 2.8.57.

Between 19.10.56 - 27.10.56 debt acknowledged.
Due as at 31.12.54.

Between 6.11.57 ~ 19.11.57 debt acknowledged.
Due as at 31.12.55.

Between 17¢3¢58 = 11.4.58 debt acknowledged.
Due as at 31.12.56.

Between 2844,.59 — 29.4.59 debt acknowledged.
Due as at 31.12.57.

Aclmowledgenents in each case made within
statutory period and period now runs to
31-12.60.

Similarly with No.l account.

Payments by chegque in each case made

within statutory period and they in turm
extend period.

Maniram Seth V. Seth Rupchand (1906) 33 Cal.

1047 < assumption that when acknowledgments
made the debts subsisted.

Adj. for few minutes.
COD. NeWbOldo



In Her Majesty's
Court of Appeal

120.

On resumption: Bench and bar as before.

for Eastern Africa Q'Donovan:

Dar-eg--Salaoam

No. 17

Notes of

Arguments on
Appeal, Newbold
Jide 13th February
1962 —~ Conte

Section 19 - appellant submits fresh period
computed from date of signature - this basis
of appellant's case,

No. 1 account - break of more than 3 years
between 18+43.55 and 15.5.58. There must be
gome acknowledgment within that period.

Section 19 requires two things -

(1) acknowledgment must be signed before 10
expiration of time period.

(2) acknowledgment must be of debt due and
owing at date when acknowledgment madee.

Rugstomii P. 193 (6th Ed; s 300 éSth Ed;
P, 223 (6th Ed) p. 346 (5th Ed),
and stated in B/S supplement - case
notv available.

Periaswamy V. Subramsniar I.L.R.
(1897) 20 Mad. 239 - acknowledgment
must be one of debt due when 20
acknowledgment made
Ala 1 v, Abdu (1925) Mad. 675,
2 33 (Mad).

Submit there may be cases where circumstances
such that admission of past debt sufficient
if can infer subsisting debt,.

Rustomji P. 192 (6th Ed) — not sufficient if
debt due at prior time.

P. 299 (5th Ed) —~ any admission short of debt
due at time of admission not sufficient. 30

No.2.account could only be saved by B/S for
1954 .

Submit that under section 19(1) B/S could
not he taken to be the date to which B/S
made up. Date of signature is of erucial
importance.
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The circumstances of a subsisting debt must
be inferred from acknowledgment itself -
not from surrounding circumstances.

Rustomji P. 346 (5th Ed) is bad law and
not founded on case to which it refers.

Communication to obther partye.

Ask for leave to refer to them,

Ho :
%o not object.

Court:

As no objection leave granted.

O'Donovan:

us e communicated to creditor or
this party - Exp. 1.

Submit no communication if no communic-
cation to any person other than servant.

Houry:

There must have been communication to
Dharsee who represented Bertram and then
there must be communication to creditor.

Bhalchandra v, Chanbasappa (1939) Bomb.237
document not addressed to any person is
a good act.

Swamynath v. Subrama (1927) 50 Mad. 549 =
acknowledgment can be implied from
circumstances.

Submit date of B/S is good.

Acknowledgmen’ as at that date - otherwise
B/S could never be acknowledgment.

In circumstances of sequence of events -
vears B/S etc. -~ submit there is a clear
aclnowledgnent of subsisting debt.

In Her Majesty's
Court of Appeal
For Bastern Africa
Dar-es—Salaam

No. 17

Notes of

Arguments on
Appeal, Newbold
J«A. 13th February
1962 - Cont.
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Jones v. Belgrave (1942) 2 XK.B. 700.

Rustomji (5th Ed) p. 301 - circumstances in
which debt made.

Section 19 - clear O where acknowledgment
made within period a fresh period starts.

Ask that appeal be allowed with costs and
that judgment be entered for sum as prayed
in plaint. Ask for certificate for two

counsel,
C.A .v.
¢.D. Newbold
Jehe
13e2e62e
No. 18
JUDGMENT PORBES, V-P

BBRTRAYV& LTD' ‘.I............‘.......!.APPELLANT
AND
CONSOLIDATED AGENCIES LTDe csesocssees HESPONDENT
(Appeal. from judgment of H.M. High Court of
Tanganyika at Dar-es-Salaam (Weston J.)
dated 19th September, 1561.)
in

Civil Casge No. 57 of 1961

Between
Bertram Ltd. Plaintiff
and
Consolidated Agencies

Ltd. Defendant).

10

20
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FORBES V—P

This is an appeal from a judgment and
decree of the High Court of Tanganyiks dated
19th September, 1961, whereby it was held that
the bulk of the appelant company's claim
against the respondent company was time-barred.

The background to the action from which
the appecl arises 1s stated by the learned
judge of the High Court as follows:

"The parties to this action are private
limited 1liablility Companies incorporated
in this Territory and carrying on
business in it, apparently as finance
compenies exclusively. The companies
are two of o number formed by a Mr. Wali
Dharsee, who died on 16th November, 1959,
This gentleman, who was a legal
practitioner in these courts, was sole
director of the plaintiff company
(hereinsfter referred to shortly as the
Plaintiff) from 1952 to the date of his
death. He was also a director of the
defendant company (hereinafter referred
t0 shortly as the defendant) from 1951
until he died, the other director bveing
one Mr. K.F. Jafrabadwalla. Mr. Houry
who appeared for the Plaintiff, was
exercised to i.ipress upon me, and
adduced evidence which does satisfy me,
that in fact iir. Wali Dharsee was in
effective control of all these legal
persons of hig own creation, including
both vlaintiff and defendant, and that
they were mere incorporeal puppets
brought into being solely to serve the
purposes of ilr, Wali Dharsee".

The appellant company's claim concerns
two loan accounts (hereinafter referred to
as "Loan No.l" and "Loan No.2" respectively)
and is gtated in paragraph 3 of the plaint
(which was filed on 13th April, 1961) as
Tollows:

In Her Majesty's
Court of Appeal
for Eastern Africa
Dar-es—-Salaanm

No. 18

Judgment
Porbes V-P
29th March
1962 —~ Cont,
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The Defendant Company ie indebted to the
Plaintiff Company in the sum of Shs.
349,962/52 made up as follows:—

Dar-es-Salaam Shs. 23,427.52 on account of LOAN
No.l and
Shse  326,535.00 on account of LOAN
No. 18 No. 2
Judgment R
Porbes V-P Shse  349,962.52
29th March

1962 ~ Cont.

being moneys lent and advanced by the
Plaintiff Comnany to the Defendant Company on
an open 2nd current account between the said
two parties, which sum being repayable on
demmand, is due and owing, as per statements
of Accounts annexed hereto and marked "A" and
"B" regpectively, to which the Plaintiff
Company craves leave to refer",

There was also a claim for interest on the sum of
Shee 349,962.52 in respect of the period 1st
Januvary to 15th April, 1961.

The statement of account referred to in
relation to Loen No. 1 ig as follows:~

CCNSOLIDATED AGENCIES LIMITED, DAR-ES~SALAAM
in account with

BERTRAN TLIMITED

NO. 1 ACCOUNTS

: Dr. Cr.

9.3.51 TOs:Cash

Loan @ 6% :

Pelle Shs. 85,000.00
Oct.l7 BY: Cash 11,615.00
Dec.14 BY: Cash 20,000,00
Dece31 TO:Interest 3,924.73
11.3.52. TO:Interest 1,220.31
7.6.52. BY:Cash 30,000,00
3le3e54s TO:Interest—-2years 3,754.00
16.4.54. BY:Cash 4,000,00
31.12454.T0: Interest 1,312.24

15.2.55 BY:Cash 10,000,00

10
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Dr Cr. In Her Majesty's
183455 BY:Cash 5,000.00 Court of Appeal
31.3.55 TO:Interest 287 .50 for Bastern Africa
3Le3.56, TO:Interest 940.00 Dar-es—~Salaam
3le3e87 TO:Interest 940,00
31.3.58 TO:Interest 540,00 : :
15558 BY:Cash : 300,00 No. 18
31le3.59 TO:Interest 1,044,118
9.6.59 TO:Cash (part Judgment
payment zepuirs Forbes V~P
House 301 29th March
Regent Lstate)l, 430 00 1962 ~ Cont.
12.6.59 T0:Cash
' (ditto) 1,000.00

3Le3.60 TO:Interest 1,223,50
31.,12.60 BY:Balance
c/d 23,427452

Shs. 104,342.52 104,342.52
1.1.61 To Balance b/d Shs. 23,427.52
E., & O.E.

The Statement of Account in relation to Loan
No.2 is:~

"CONSOLIDATED AGENCIES LIMITED,
DAR~ES~-SALAAM

In account with
BERMRAM LIMITED

No. 2 ACCOUNT

: Dr. Cr.
3.80540 TO:Cash

loan @. S

6% Delhe 269.000,00

31.2.54 TO:Interest 63725400

31.3.55 TO:Interest 4,035.00

31.3.56 TO:Interest 16,140.00

31,3.57 TO Inserest 16,140,00

3143458 TO: Interest 16,140,00

26.8.58 BY:Cash 20;030.,00
3.2.59 BY:Cash 26,000,00

31e3.59 TB:Interest 16,140.00

31.3.,60 TO:Interest 16,140,00

31,12.60 T0s:Interest 12,105,00
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Dr. Cr.

31.12.60 BY:BALANCE c/d 326,535.00

Shs. 372 7565.00 372’565060

1.,1.61 T0: BALANCE b/d 326,535.00

Be & O.B.M

By an amendment to the plaint the
appellant company pleaded:

T, That the Plaintiff's claim is not
barred by the law of limitation as
the debt due to the Plaintiff
Company has been acknowledged by the
Defendant Company in its books and
accounts from year to year."

The respondent company pleaded inter alia that
the accounts were time-barred under the
provisiong of the Indian Limitation Act, which
applied in Tanganyika; the relevant period,
which is not in dispute, being three years,

The appellant company relied on certain
balance sheets of the respondent company a8
aclknowledgements of the existence of the loans
to keep thew alive under section 19 of the
Limitation Lct. That section (hereinafter
referred to as "section 19") reads ag followst

"19, (1) Where, before the expiration of
the period prescribed for a sult or
application in respect of any property or
right an actnowledgement of liability in
respect of such property or right has been
made in writing signed by the varty against
whom each property or right is claimed, or
by some person through whom he derives title
or liebility, a fresh period of limitation
shall be computed from the time when the
acknowledgement was so signed.

(2) Where the writing containing the
acknowledgement is undated, oral eévidence
may be given of the time when it was signed;
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but, subject to the provisions of the- In Her Majesty's

Indian Evidence Act, 1872 (1 of 1872), Court of Appeal

oral evidence of its contents shall not for Bastern Africa

be received. Dar—es-Salaam
IZxplanation I. - For the purposes of

this section an acknowledgment may be No. 18

gufficient though it omits to specify the

xact nature of the property or right, or: Judgment

avers that the time for payment, delivery, Forbes V-P
performance or enjoyment has not yet come, 29th March
or is accompanied by a refusal to pay, 1962 - Cont.
deliver, »erform or permit to enjoy, or
is coupled with a claim to a set-off, or
is addressed to a person other than the
person entitled to the property or right.
Explanation II. -~ For the purposes of
this section, 'sizned' means signed either
personally or by an agent duly authorized
in this behalf.
Explanation III. - For the purposes
of this section an application for the
execution of o decree or order is an
application in respect of a right."

Although the particular loans made by the
appellant company are not specified as such in
the balance sheets, these loans are included in
the general item "Loans" in each balance sheet,
and the learned judge held, following Jones Ve
Bellgrove Properties Ltd. (1949) 2 K.B, 700,
that this .would be .a -sufficient acknowledgment
of the debt - subject of course, to the point
whether it could be said to be an acknowledgment
of a subsisting liability. This part of the
learmed judge's decision which is favourable to
the appellant company, has not been challenged-
by the respondent company. The learned judge,
however, continued:

"In order to appreciate Mr. O'Donovan's
main contention it is necessary to return
to the evidence of Mr. Houghton. This
gentleman was unable to say when the
balance sheets were signed by the
defendant, but he testified that he signed
them only after the defendant had done so.
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Since Mr. Houghton was able to give the

In Her Majesty's dates on.which he himself signed and the

Court of Appeal dates on which the balance sheets were sent
for Bastern Africa to the defendant for signature in each case
Dar-es~Salaam the period within which, if not the precise

date on which, the balance sheets were signed
by the defendant can be fixed with certainty.

No. 18 It emerges thati-—
Judgment (a) the balance sheet showing the
Torbes V~P defendant's financial position
29th March as at 31lst December 1954 was
1962 ~ Cont. sent to him for signature on

19th October 1956 and must have
been gigned by the defendant
between that date and 27th
October 1956, when Mr. Houghton
testified he signed.

(b) The balance sheet showing the
defendant's financial position
as at 31lst December 1955 was
gsent to him for signature on
6th November 1957 and must have
been signed by the defendant
between that date and 19th
November 1957, when Mr. Houghton
tegtified he signed.

(¢) The balance sheet showing the
defendant's financial position
as at 31st December 1956 was
gsent to him for signature on
12th March 1958 and must have
been signed by the defendant
between that date and 1lth April
1958, when Mr. Houghton testified
he signed.

(4) The balance sheet showing the
defendant's financial position
as at 3lst December 1957 was
gent to him for signature on
28th April 1959 and must have been
gigned by the defendant either
on that date or on 29th April 1959
when Ir. Houghton testified he
signed. ‘
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Thus in each case the balance sheet
was nigned a considerable time after the
end of the financial year to which it
related. Mr., QO'Donovan argued strongly
that this was a fatal defect. The
authorities and learned commentators he
contended are agreed that section 19 of
the Act requires an aclknowledgment of a
subsisting liasbility. An acknowledgment
of a past liability has never been held
gufficient. Learned counsel maintained
that nothing could be clearer than that
each of the buolance sheets produced was
no more than an acknowledgment of such
a past liability.

The learmed judge, after considering the case
of Maniram Seth v. Seth Rupchand (1906) 33 Cal.
1047 (P.C.), on which Mr. Houry relied, agreed
with Yir. O'Donovan's srguments and held that
the accounts were time-barred, saying:

"I find myself, therefore, unable to

agree that the decision is in favour of
the plaintiff in this case. I feel

bound to decide that the balance sheets
are no more tvhan acknowledgments of

past liability, and as such not sufficient
under section 19 of the Act.

In view of this finding, I do not
think it necessary to consgider Mr.
O'Donovan's other objection to the
balance sheets.

I confess I come to this conclusion
with some reluctance, the more so because
it would appear that under English law the
conclusion might well have been different.
In Jones v. Begllgrove Properties Ltd. op.
cit., the position was apparently
substantively what it is here, yeot the
plaintiff had no difficulty there. The
balance sheets showed the company's
position as at 2lst May, 1939, 1940, 1941,
1942, 1943 and 1945 and good acknowled~
ment was held to have been made on 3lst
December 1946,

In Her Majesty's
Court of Appeal
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In the final result, I must find that
the Plaintiff's claim is time-barred.
Accordingly, judgment will be entered for
the plaintiff in the sum of Shs. 2,430/-
only, conceded by the defendant, together
with interest on that amount at Court rates
from today's date until date of paymente.
The plaintiff will pay 95% only of the
costs of this suith.

At the commencement of the hearing of the 10
appeal Mr. Houry end lMr. O'Donovan, who appeared
respectively for the appellant company and the
respondent company both at the trial and on the
appeal, put in an agrecd statement, on the basis
of which the appeal was argued. The statement
is as follows:

"CONCEDED BY APPELLANT AND RESPONDENT
THAT

1. Walli Dharsee (Advocate) was the
Menaging Director of both Plaintiff 20
and Defendant Companies l.e. Bertran
Limited and Consolidated Agencies
Limited.

2+ The books of account of both companies
were kept in his office under his
control and direction.

3. The paymeant in No.l account of Shs. 300/-
on the 15.5.58 and in Nu.2 account
Shs. 20,030/~ on the 26.8.58 and Shs.
26,000/~ on the 3.2.59 were paid by 30
cheque by the Defendant (Respondent)
Company to Plaintiff (Appellant)
Company as appearing iu the books of
account of the said Companies.

4, No express promise to pay is required
under the Limitation Act in
acknowledgments under sec. 19 of the
said act.

5. The only issue is whether the suit is
time~-barred. 40
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6. If the suit is not time barred there
will be judgment for Plaintiff
(Appellant) as prayed in the plaint.

In this court Tr. Houry argued, as he had
done in the court below, that the signature of
the balance sheets by the directors operated as
acinowledgments of the cxistence of the debts
as at the date of signature. Alternatively,
he argued that the balance sheets must at
least be effective admissions of the existence
of the loans on the dates to which they
referred, and thav, taking into account the
payments of Shs. 300/- in respect of Loan
No. 1 on 15th May, 1958 and Shs. 20,030/~ and
Shs. 26,000/~ in respect of Loan No. 2 on 26th
August, 1958 and 3rd February, 1959,
respectively, which paymente had been made by
cheque, the suit would still be within the
period of limitation. He relied on a passage
in THE IAW OF LIMITATION by RUSTOMJI (5th Ed
where, at page 346, the learned author says:

YA statement in a balance sheet aclknowledg-—
ing a debt due by the comjany is sufficient
within section 19%,

Mr. O'Donovan's reply to both arguments
was that any statement of a debt in a company
balance sheet, unless actually signed by the
directors on the day to which it relates, is
never more than an acknowledgment of the
existence of a past debt, and that an
acknowledgment of a debt, to be effective for
the purposes of section 19, must be an
acknowledgment of an existing debt. He
contended that the pagsage in RUSTOMJII relied
on by Mr. Houry wss bad law.

I accept that an acknowledgment of a debt,
to be effective for the purposes of section 19
nust be an aclknowledgnent of an existing debte.
There is ample auvthority in India to this
effect, and I agree with the learned trial
judge that nothing in Maniram Seth v. Seth
Rupchand (supra) is in conflict with Ghis
view. It followgs, I think, that if the
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signature of the balance sheets by the directors
merely operates as an admisgion of the existence
of the debt as at the date to which the balance
sheet refers, that is no more than an admission
of a past debt and would not be effective ag an
aclknowledgment for the purposes of section 19.
That I think, disposes of Mr. Houry's second
argument. It remains, however, to consider
whether the signature of the balancs sheets can
operate as admissions of the existence of the 10
debt at the dates of signature.

At first sight Mr. O'Donovants argument that
the signature of a balance sheet can only operate
a8 an admisgion of a debt shown thereon as at the
date to which the balence sheet refers, appears
gound. Hevertheless this does not appear to be
the interpretatiom which courts have put on
balance sheets., So far as the passage in
RUSTOMIL set out above is concerned, the earlier
of the Indian cases referred %0 by the learmed 20
author in the relevant footnote does not, with
respect, appear to concern balance sheets; and
the report of the later case, which appears to be
the principal auwthority for his statement, is
unfortunately not available. However, in the
Ernglish case to which he refers, Re Atlantic
and Pacific Fibre Co. (1928) Ch. 836, 1% was held
in respect of debentures and debenture interest,
that:

"the issue of the balance sheets constituted, 30
in the circumstances, a sufficient acknowledg-
ment of the company's indebtedness to the
plaintiff and the other debenture holders

under the debentures.m

It appears implicit in this that the balance

sheets were an admission of liability as at the

date of issue of the balance sheets. The

Bellgrove Properties case (supra) followed the
Atlantic and Pacific Fibre Co, decision. 1In

the Bellgrove Properties case the balance sheets 40
considered were the balance sheets of ths company

a8 at 2lst May, 1939, 1940, 1941, 1942, 1943 and
1945, which werc vresented to the shareholders of

the compeny on 31st December, 1946, having been
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previously signed by a firm of chartered
accountants asg agents of the company and by
two directors of the company. On these
balance sheets 1t was held by Birkett J.

(as he then wag) at first instance that "the
company had made an acknowledgment in writing
signed by their asgents to the plaintiff that
the debt remained unpaid and due to him on
31st December, 1946"; i.e. the date of
presentation of the balance sheets to the
shareholders, which was some 19 months

after the date to which the last balance

sheet related. This finding was apparently
not challenged on the appeal, and was

accepted by the Court of Appeal. The
Bellzrove Properties case was considered and
distinguished in me .Trangplanters (Holding Co.)
Ltd. (1958) 2 411 E.R, 711, but no -.comment was
directed to this aspect of the case. The
declgion in the Bellgrove Properties case was
congidered and applied in India by the High
Court of Madras in Rajah of Vizianagaram ve
Official Liguidator (1952) A.Ll.R. (Mad.) 136.
At page 145 the court, after referring to the
decision in the Bellgrove Properties casge,

and, inter alia, to the finding that the balance
sheet contained an acknowledgment that the debt
"at the date of the annual general meeting"
remained unpaid and due, said:

"Mr. Tiruvenkatachari contends that this
decision should not be applied and is
erroneous. On ‘the other hand, Mr. Rajah
Ayyar contends that the observations of
the Privy Couucil in "Maniram Seth V.

- Seth Rupchand® 33 Cal l0L7 a% p.l0060 are
to the effect that the provisions of the
Limitation Act in Zngland regarding
acknowledgment are more stringent than
what they are in India. We have not
been shown any reason why the judgment
of the Court of Appeal should not be
followed by us".

I think we ought to follow and apply
thoge decisions in the instant case. The
Bellgrove Properties case relates to the date
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of presentation of the balance sheets to the
share~holders at the annual general meeting, and
not to the date of signature by the directors.
However, the significance of the date of
presentation to the shareholders ig that under
the Englisk law the aclmowledguent must be made
to the person whose claim is being acknowledged.
This is not necessary under section 19. Under
section 19 gignature by the directors as agents
of the company is a sufficient acknowledgment.
On the basis of the decision in the Bellgrove
Properties case, and bearing in mind EHE% The
period of time in the instant case between the
dayes to which the balance sheets relate and
the dates of gignature of the balance sheets

is comparable to the relevant period in the
Bellgrove Properties case, I would hold that
the signature of the balance sheets by the
directors was asneffective aclknowledgment

of the existence of the debt as at the date

of the signature. This is the opposite
conclugion to that reached by the learned

trial judge, but the learned judge did not

have his attention drawn to the Rajah of
Vizianagaram case, which shows that the
Bellgrove -Properties case has been followed

in India in relation to section 1S.

If I am right, it follows that successive
acknowledgmnents were made in the respective
balance sheets which kept alive the right to
recover the debt. The last balance sheet
was signed on 28th or 29th April, 1959, and
accordingly the suit, which was filed on 13th
April, 1961, was within the limitation period.

I would accordingly allow the appeal with
costs and order that Jjudgment be entered for
the appellant company with costs as prayed in
the plaint.

Dated at Dar-es-Salaam this 29th day of
March 1962,

A.G. Forbes
VICE~PRESIDENT
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No. 19 In Her Majesty's
Court of Appeal
JUDGMENT — CRAWSHAW, J.A. for Eastern Africa
. Dar-~eg~Salaam

BERTRAM, LIMITED «evesococccscesess APPELTANT
AND No. 19

CONSOLIDATED AGIICIES LIMITED eeee RESPONDENT Judgment
Crawshaw J.A.

(Appeal from judgment of H.M. High Court 29th March, 1962.
of Tangenyike a’l Dar-es-Salaam (Weston J.)
dated 19th September, 1961
in
Civil Case No. 57 of 1961
10 Between
Bertram Limited Plaintiff

And

Consolidated Agencies
Limited Defendant).

I have had the advantage of seeing the

Judgments of my brother judges, and agree
tihat the appeal shiould be allowed with costs.
The English cases to which they have referred
are I think relevant in spite of the

20 difference in the wording of section 19 of
the Indian Limitation Act, which is epplicable
in Tanganyika, and the English law at the time
applicable to the decision of those cases.

Dated at Dar-es-Solaam this 29th day of
March, 1962,

(B.D.7. CRAWSHAW)
JUSTICE OF APPEAL
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Judgnent
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No, 20
JUDGMENT, NEWBOLD, JJ.A.

BERTRAIl LIMITED saveesvosonsesseees o APPELLANT
AND
CONSOLIDATED AGENCIES LIMITED .....RESPONDENT
(Appeal from judgment of H.M. High Court
of Tanganyika at Dar—-es-Salaanm Tﬂeston Je)
dated 19th Septenber, 1961.
in
Civil Case No. 57 of 1961
Between
Bertram Limited Laintiff
and

Congolidated Agencies
Limited Defendant).

I agree that.fhe appeal should be allowed

10

with costa,. In Jones v. Bellgrove Properties Ltd.

(1949) 2 K.B. 700, which was TolLlowed in Raian of
Vizianagaran v. Official Liguidator (19527 ﬂ.I.E.
(mad.) 163, it was held that a statement in a
Balance Sheet of an amount owing to creditors
constituted an acknowledgment in writing that the
debt remained unpaid and due at the date of the
annual general meeting. This being so it must
equally be an acknowledgment of a subsisting debt
at the date the Balance Sheet is signed by the
Director, as that date must be earlier than the
date of the annuel general meeting. I anm
fortified in this view by the fact that the books
of the respondent company, the evidence of the
auditor and, in relation to the earlier Balance
Sheets, the subsequent Balance Sheets show that
the debts in quesilon were subsisting at the date

20

30
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ol the signature of each of the Balance
Sheets. If the Balance Sheets are
aclmowledgements of subsisting debts at the
detes of their signature, then, as each such
aclmovledgement was made within the limitation
period, the right to recover the debts was
kept alive and the sult was filed within the
limitation period.

Dated at Dar-es—Salaam this 29th day of
10 March, 1962.
vgd. C.D. Newbold

JUSTICE OF APPEAL

No. 21
ORDZR

ERTRAIT LIMITED ceeevescscsceceses s APPELLANT
and

CONSOLIDATED AGENCTIES LIMITED o...+RESPONDENT

(Appeal from the Judgment & Decree of Her
Majesty's High Court of Tanganyika at Dar-es-—

o0 Salaam (Mr. Justice Weston) dated the 19th day
of September, 1961).

In
CIVIL CASE NO. 57 of 1961
Between
BERTRAM LIMITED ecesscesaseseePlaintiff
And
CONSOLIDATED AGENCIES LIMITED.Defendant

Before: The Honourable Mr. Justice A.G. Forbes,

Vice~Prendent
30 The Honour.able Mr. Justice E.D.W.
Crawshaw, Justice of Appeal, and

The Honourable Mr. Justice C.D.
Newbold, Justice of Appeal

THIS APPEAL coming for hearing on the 13th

day of February, 1962, and UPON hearing G.N.

In Her Majesty's
Court of Appeal
for Fastern Africa
Dar—eg-Salaam

No. 20
Judgment
Newbold K.A.

29th March -
1962 —~ Cont.

No., 21
Order

29th March 1962
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In Her Majesty's Houry, Isquire of HerMajesty's Counsel, with
Court of Appeal G.S. Patel, Esquire, Counsel for the Appellant
for Eastern Africa and B.0O'Donovan, Esquire, of Her hMajesty's
Dar-~eg~Salaam Counsel, with P.R. Dagtur, Bsquire, Counsel for
the Respondent, IT WAS ORDERED that the appeal
do stand for judgment and upon the same coming

No. 21 for judgment this day IT IS ORDERED that the appeal
be allowed with costs for two Counsel and that
Ordexr judgment be entered for the Appellant Company
with costs as prayed in the plaint. 10

29th March 1962
. a Given under my hand and the seal of the
Continue Court at Nairobi, this 29th day of March, 1962.

Issued & Signed on: 24/4/62. Sgd. R. MacKay
DEPUTY hEGISTRAR

No, 22 No. 22
Order granting ORDER GRANTING FINAL LEAVE
Final Leave %o L0 APPEAL TO [ER -MA TY IN
Appeal to Her COUNCIL -
Majesty in .
Couneil Civil Application No. 4 of 1962 (P.C.)
21st March
1962 In the matter of an intended Appeal to H.M.

in Council 20

(From Original Decree in Civil Appeal No. 82
of 1961 of H.M. Court of Appeal for Eastern
Africa at Dar-es-Salaam).

CONSOLIDATED AGENCIDS LIMITED eesess e APPLICANT
(Original Respondent)

versus

BERTRAM LIMITED seeeeoccccasscssessss RESPONDENT
(Original Appellant)

In Chambers this 21st day of November, 1962,

Before the Honourable Mr. Justice Lawrence Weston. 30
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ORDER

UPON axzvlication made to this Court by
Counsel for bthne above-named Applicant on the
21st day of November, 1962 for final leave to
appeal to Her llajesty in Council as a matter
of right vnder sub-section (a) of the section
11 of the Appellate Jurisdiction Ordinance,
1961 (No. 55 of 1961), and UPON READING the
affidavit of Pirojshaw Rustomji Dastur sworn
on the 31lst day of October 1962 and UPON
HEARING Counsel for the Applivant and for the
Respondent TIIS COURT DOTH ORDER that the

Applicant do have finnl leave to appezl as a
matter of right to Her Majesty in Council
from the judgment and order above-mentioned
and that the costs of this application be
costs in tle intended appeal AND IT IS
FURTHER ORDERED that the record of the
intended appeal be dispatched to the
Regigtrar of the Privy Council within 15
days from today.

Dated st Dar es Salaam this 21lst day
of November 1962,

(Sgd.)R. MacXay
DEPUTY REGISTRAR
HER MAJESTY'S COURT OF APPEAL FOR
FASTERN AFRICA

Siened and Issued: 24/11/62.,

In Her Majesty's
Court of Appeal
for BEastern Africa
Dar-es-Salaanm

No. Zé

Order granting
Final Leave to
Appeal to Her
Ma jesty in
Council

2lst March
1862 ~ Cont.
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BALANCE SHEET 1954

CONSOLIDATED AGENCIES LIMITED
BALLNCE SHEET, 31ST DECELEBER 1954 .

Civil Case Ho. 57 of 1961

He. High Court of Tan iksa

Exhibit No. A. Balance Sheets 1954 to 1957
1953 Authorised Issued and 1953 (4 Belénce Sheets)
Shse Shse fully paid Shse Put in by Plaintiff
ohse Sgdo L. Weston
Judge
Shse Sha.
CAPITAL FIXED ASSETS
200,000 Shares of Shs.l,OOO/— each 200!000.00 200,000.00 13,296 FFreehold land, at cost 13,296.00
163,081 UNAPPROPRIATED PROFIT 16,149.15 200 Furniture, at director's valuation. 200.0C 13,496.00
63,081 Total Capital and Reserves 216,149.15 13,496 INVESTMENTS, at coste—
CURRENT LIABILITIES AND PROVISIONS 75,000 shares of Shs.l,OOO/— each fully peid in
£2.01 - Tangenyika Sisal Estates Limited. 75,000.00
ad. dit
1013 li:bgﬁit;e:fs and accrued 92,542456 44 shares of Shs.l00/- each fully paid in Farida
yJaee Estates Limited. 14,124.80
9,106 Director's current account 9,106,00 5 shares of Shs.l,000/~ each fully paid in Pugu
> L Bgtates Limited. 5,000.00
8 ° - .
fﬁl;i'i oans 412,585.00 514,033+56 201 shares of Shs.lOO/- eech fully paid in iitoni
328,504 Bstates bimited 20,100.00
V. Dharsee Director 75 shares of Shs.100/- each fully paid in lMagogoni
Bstates Limited. T,500.00
K.F, Jaf: i
» Jafrabadwalla  Director o0, share in lboa ilaji Syndicates-
Estate account 11,566.70
Hotel account 44416472
Part payment against one-third share of 20% interest
in Diamondabad Estates Syndicate. 5,580.00
One~third share in plots 6 and 14 Ursino Estate 4,668.00
137,708 One~third sha}e in plots 51 and 52 Ursino Estate 4,000.00 151,956.22
CURRENT ASSETS
76,668 Secured loans =nd interest thereon 354853435
- Less Provision for doubtful debts 150,000.00 204,853+ 35
326,700 Unsecured loans and interest thereon 255,209.68
78,175 Director's current account 63,926,682
42,500 Income tax overpaid 35,400,00
16,338 Balance at bankers _5,340.64 564,730.49
540,381
52;&222 She. _730,182.71 691,585 Shs. 130,182.71

REPORT OF THE AUDITORS TO THE IMEMBERS

We have audited the above balance sheet.

2. We have been unable to ascertain the merket value of investments which cost Shs. 56,856.22
3 Subject to the foregoing remark, we have obtained all the information and explenations we have required and in
properly drewn up so as to exhibit a true and correct view of the state of the company's affairs according to the bes

explanations given to us and as shown by the books of the company

DAR IS SALAAM, 27th October 1956

&

COOPER BROTHERS & COa

Chartered Accountants.

our opinion, the above balance sheet is
t of our information and the

EXHIBITS
“All

Balance Sheet
1954



1,122

180

10

5
18,019
1,000
"20,336
131,369
151,705

1,087

32,485
163,081

196,653

]

Loss from Mboa liaji Syndicate
Registration fees
Rates &=~

Plot 32 lisasani
Ursino Estate plots

Administration expenses:-
Bank charges
General

Interest

Audit fee

Balance carried down, being profit for
the year before income tax

Fixed assets written off
Provision for doubtful debts
Income tax

Balance carried forward

Shse

276433
409.45

41.00

628450

141,

EXHIBIT "AY

CONSOLIDATED AGENCIES LIMITED
PROFIT AND LOSS ACCOUNT FOR THE YEAR ENDED 31ST DECEMBER 1954

1953

Shs. Shse

- 21,770

186.66 129,935
685.78
669.50
144585459
1,000.00
17,127.53
10,167.47

27,295.00 151,705

- 131,369

150,000,00 65,284
7,100.00
16,149.15
173,249.15

e

196,653

Interest

Dividends

Balance brought cown

Balance brought forward from 1953

Shs.

Shs.

274295,00

-

27,295.00

|

10,167 .47
163,081.68

\

173,249.15

|

EXHIBITS
ﬂAﬂ
Profit & Loss
Account 1954
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BXHIBIT "An
CONSOLIDATED AGENCIES LIMITED EXHIBITS
BALANCE SHIET, 31ST DECEIBER 1955 HAH
Balance Sheet
1954 Authorised Issued and 1954 1955
fully paid
Shs. Shs. Shse Shs. Shse. Shs. Shse.
CAPITAL FIXED ASSETS
200,000 Shares of Shs.l,OOO/- each. 200,000.00  200,000.00 13,296 Freechold land at cost ; 13,438.,00
200 Purniture, at director's valuation | 200.00  13,638.00
16,149  Profit unappropriated 28,164.44 13,496 |
216,149 Total Capital and Reserves 228,164.44 INVESTRLNTS AT COST |
|
- o . 75 shares of Shs. 1,000/- each fully | ud
CURRENT LIADILITIES AND PROVISIONS 75,000 paid in Tenganyike Sisel Estates Limited ' 75,000,00
92,543 Creditors and accrued liabilities 216,852,61 44 shares of Shs. 100/— each fully paid
9,106 Director's current account 9,106,00 14,125 in Farida Estates Limited 14,124.80 v
5,38 L : . 5 shares of Shs. 1,000/~ each fully paid |
412,38 oans 271,383.00  503,343+61 5,000 in Pugu Estetes Limited 5,000.00
514,034 201 shares each Shs. 100/~ fully paid in
20,100 Mtoni Estates Limited 20,100.00
75 shares of Shs. 100/~ each fully paid ,
7,500 in Magogoni Estates Limited | 7,500.00
e i
We Dharsee  Director 20% shares in lboa liaji Syndicates= |
K.F. Jafrabadwalla Director 11,566 Estate, account | 11,566.70
4,417 Hotel account i 4,416,72
4,668 One third share in Plots 6 and 14 Ursino 4,668.00
4,000 One third share in Plots 51 and 52 Ursino 4,000.00
One third share of 20 interest in Diemondabad
59580 Bstate Syndicate 21,952,87
151,956 168,329.09
CURRENT ASSETS
354,853 Secured loans and accrued interest 3754701435
150,000 Less Provision for doubtful debts 150,000400
204,853 225,701e35
255,210 Unsecured loans and accrued interest 228,049.68
63,927 Directorts current account 63,926,82
35,400 Income tax overpaid 31,300.00
54341 Balance at bankers 470,61
- Balance in hand 92.50
564,731 : 5494540.96
|
130,183 Shs. 731,508.05 730,183 | Shs, 731,508.05
==—====== = s ] ‘

This is the balance sheet referred to in our report dated 19th November, 1957 which is annexed

COOPLR BROTHERS & CO.
‘Chartered Lccountantse



10,167

274295

|

150,000
7,100

16,149

1734249

|

Registration fees

Rates

Administration expenses 3=
Interest payable
Bank charges
Audit and accountancy
General expenses

Profit for the year before
Income tax

Provision for doubtful debis

Provision for income tax

37122

17,080.00
22,50

2,000.00

__655.00

Profit unappropriated at 3lst December 1955

EXHIBIT "AY

CONSOLIDATED AGENCIES LIMITED.

PROFIT AND LOSS FOR THE YEAR ENDED 31ST DECEMBER 1955

1954
Shs. Shse
27,295
371.22
19,757+50
16,115.29
36,244.01L 27,295
[ — — ] e
- 10,167
4,100,00 163,082
28,164.44
32,264444 173,249

|

Interest receivable
Rent receivable

Profit on sale of land

Profit for the year before income tax

»

Profit unappropriated at 3lst December 1954

Sha.
33,688.00
675.00

1,881.01

36244401

=]

16,115.29
16,149.15

32,264444

EXHIBITS
NAH
Profit & Loss
Agcount 1955
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EXHIBIT "A®

AUDITORS REPORT

COOPER BROTHERS & CO.

P.0. BOX 45,
DEWHURST BUILDING
DAR IS SALAAM,

TLNGANYTKA .

CONSOLIDATED AGIANCIES LIMITED
REPORT OF THI ,UDITORS TO THE MEMBERS

e have sudited the annexed balance sheet
of Consolideted Azencies Limited at 31st
December 1956.

No certificates in respect of investments
of a book value of Shs. 121,744/80 have been
exhibited to us nor have we been able to
ascertain the market value thereof.

No accounts or agreements in respect of
syndicates in which this company has shares
amounting to Shs.47,604/29 have been produced
TO USe

No agrecments or statements in respect of
debtors, Loans 2nd accrued interest receivable
amountin~ to Shs. 535,214/31 or in respect of
loans ~nd acecrued interest payable amounting to
Shs.364,208/73 have been produced to us.
Consequently we are unable to state whether the
correct interest is being brought into account
or whether repsyments are being made correctly.

Interest chareed in the year amounting to
Shs. 33,966/~ has not been received.

The securities held in respect of loans
and accrued interest smountin~ to Shs.396,827/35
have not bhecn produced to us.

No evidence in support of creditors
amounting to Shs. 52,756/97 has been produced
tO USe

1Y

Exhibits "A"
Auditors
Report

11th April
1958.



Exhibits "A"
Auditors
Report

11th April
1958.

(continued)
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No certificates in support of directors!
current accounts omounting to Shs.143,343/32
have been produced to us.

No statutory books could be produced to
us.

Consequently, we are neither able to state
that we have received 2ll the information and
explanations that we have required nor that the
annexed balence sheet shows & true and correct
view of the state of the company's aff2irs. 10

COOPER BROTHERS & CO.

Chartered Accountants
DAR &S SAiLAAM, 11th April 1958.



1464

EXHIBIT “AY
CONSOLIDATED AGENCIES LIMITED EXHIBITS
BALANCE SHEET, 31ST DECEMBER 1956 HAN
Balance Sheet
1955 Authorised Issued and 1955 1956
fully paid
Shse Shs. Shs. Shse Shs, Shs.
CAPITAL FIXED ASSETS |
200,000 Shares of Shs. 1,000/- each 200,000.00 200,000.00 - House on Flot 301 Regent Estate ‘ 53,622,92
13,438 Freehold land at cost 13,438.,00
200 Furniture, at directors valuation | 200,00
¢ 121358 g 67,260,92
28,164 Profit unappropriated 154,807.47 ' INVESTIENTS ‘
228,164 354,807 .47 At cost s |
Tangenyika Sisal Estates Limited ‘ 4
75,000 75 shares of Shs.l,000/- each fully paid ! 75,000.00
CURRENT LIABILITIES AND PROVISIONS ‘ Parida Estates Limited ‘
14,125 44 shares of Shs.100/- each fully paid | 14,124.80
186,837 Creditors and accrued liabilities 59,057,97 Pugu Estates Limited ‘
5,000 5 shares of Shs.l,000/- each fully paid | 5,000,00
9,106 Directort's current account 9,106.00 Mtoni Zstates Limited 1
120,100 201 shares of Shs.l00/- each fully paid | 20,100.00
307,401 Loans and accrued interest 364,208.,78 432,372.75 ) Magogoni Estates Limited
polee - 7,500 75 shares of Shs.100/- each fully paid 7 4500.00
First Permanent Building Societys:=
- 1 subscription savings share —___20.00
0% 121,744.80
. 20% shares of liboa kaji Syndicates-
¥W. Dharsee Director 11,562 ' Estate account 11,566.70
K.F. . 4,41 ¢{ Hotel account 4,416,772
F. Jafrabadwalla  Director 4,668  One third shere in Plots 6 and 14 Ursino | 4,668.00
4,000  One third share in Flots 51 & 52 Ursin 4,000.00
One third share of 20% interest ~
21,953 Diamondabad Estate Syndicate 21,952.8
168,329 168,349.09
CURRENT ASSLTS
375,701 Secured loens and accrued interest 396,827.35
150,000 Less Provision for doubtful debts 1 150,000.00
225,701 [ 246,827435
228,050 Debtors, unsecured loans and accrued interest 138,3686.96
63,927 Directorts current account 1344237432
31,300 Income tax overpaid 26,500,00
471 Balance at bankers 54618458
92 Cash in hand -
549,541 551,570¢21
751,508 Shs. 787,180.22 731,508 Shs. 787,180.,22
g ] ] MRS - ]

»

This is the bolance sheet referred to in our report dated 1lth April 1958 which is annexede

COOPER BROTHERS & CO.
Chartered Accounbants.
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EXHIBIT “AY
CONSOLIDATED AGEWCIES LIMITED N EXHIBITS
PROFIT AND LOSS ACCOUNT FOR THE YEAR ENDED 31st DECEMEER 1956 AN
Profit & Loss
Account
1955 1955 1956
Shse Shs. Shse Shse
3711 Rates 638435 33,688 Interest receivable 33,966.00
Administration expenses :- 675 Rent receivable 6,100.00
17,080 Interest payable 17,4556.62 1,881 Profit on sale of land -
23 Bank charges 20.00 Dividends received from
Tanganyika Sisal Estates Limited (Gross) 150,000.00
2,000 Audit and accountancy 2,000.00
655 General expenses 85.00
- Legal expenses 823.00
19,758 20,484.62
16,115 Profit for the year before income tax 168,943.03
36,244 Shse 190,066.00 36,244 Shs. 190,066.00
sosT—— b S
4,100 Provision for income tax 42,3%00.00 16,115 Profit for the year before income tax 168,943.03
28,164 Profit unappropriated at 31st December 1956 154,807.47 16,149 Profit unappropriated at 31st December 1955 28,164.44
32,264 Shs. 197,107.47 32,264 Shs. 197,107.47
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EXHIBIT "A“

COOPER BROTHERS & CO.
CHARTERED ACCOUNTANTS
DAR ES SALAAM

CONSOLIDATED AGENCIES LIMiTED
AUDIT REPORT

We have audited the annexed balance sheet
of Consolidated Agencies Limited at 31st
December, 1957.

2. No evidence has been produced to us to

verify that the value of the shares in Pugu

Bstates Limited and Magogoni Estates Limited
are of the value stated.

3 In our opinion the value of the shares in
Farida Estates Limited are over valued by
epproximately Shs. 13,000/0.

4, We have seen no evidence in support of
the participation in the Diamondabad Estate
Syndicate.

Subject to these remarks we have received
21l +the information and explanations we have
required and in our opinion such balance sheet
is properly drawn up so as to exhibit a true
and correct view of the state of the company's
affairs according to the best of our informae-
+ion and the explanations given to us and as
shown by the books of the company.

Dar es Salaam, 29th April, 1959

COOPER BROTHERS & CO.
Chartered Accountants

Exhibits "A"
Avditors
Report

29th April
1959.



1956

Shs.

200,000

154,807
354,807

59,058
9,106

3644209
432,373

CAPITAL
Shares of Shs.1000/~ each

Accumulated loss

LONG TERM LOANS

Mortgages with First Permanent Building
Society

Secured by charge over house on
plot 301, Regent Estate and
> share of Phoenix Court
CURRENT LIABILITIES
Creditors and accrued lial?ilities

Director

Loans and accrued interest

We Dharsee Director

149.
EXHIBIT MAM

CONSOLIDATED AGENCIES LIMITED ii,"g—-,-’fﬂ-s-
BALANCE SHEET, 31ST DECEMBER 1957 Balance §heet
19
Authorised 1956
issued and
fully paid
Shse. Shse. Shse Shs. Shse
FIXED ASSETS
200,000.00 534623 House on plot 301, Regent Estate 53,622,92
Pledged to First Permanent Building Society,
14,675.90 per contra.
185,324.10 13,438 freehold luand at cost 134438400
yIee 200 Furniture, at directors valuation. 200,00
31 2 261 675260,92
INVESTHENTS
At coste-
- Tanganyika Sisal Estates Limited
752000 75 shares of Shs.1000/~ each fully paid 75,000.00
Parida Estates Limited
84,912.18 14,125 44 shares of Shs.100/~ each fully paid 14,124.80
Pugu Estates Limited
54000 5 shares of Shs.1000/~- each fully paid 5,000,00
itoni Estates Limited
63,300.67 20,4100 201 shares of Shs.lOO/- each fully paid 20,100.00
Magogoni Estates Limited
9,4106.00 T9500 75 shares of Shs.lOO/- each fully paid 79500.00
First Permanent Building Society 0.00
3654831428 20 1 subscription savings shere 20.
i 4384237495 121,744.80
20% share of Mboa Maji Syndicates—
11,567 ; Bstate account 11,566470
44417 Hotel account 4,416.72
4,668 One third share in Plots 6 and 14 Ursino 4,668.00
4,000 One third share in Flots 51 and 52 Ursino 4,000.00
One third share of 20% interest in Diamondabad
21,953 Bstate Syndicate 21,952.87
One half share in Phoenix Court pledged ‘
- to First Permanent Building Society, per contré( 113,314,
138, 350 281,663,65
CUREEHT ASSETS
396,827 Partly secured loans 339,000400
1%,000 Less Reserve for bad debtss 254,000400
2464827 85,000.00
Unsecured loans and accrued interest 79,085440
158,387 Debtors Ezi&gm lzz gii‘ go
218,435440
134,237 Director 140,354.92
26,200 Income tax overpaid -
18 Cash at bankexrs 159434
551,569 A 3599549466

Shse 08,47462

87180 Shse 08 2

This is the balance sheet referred to in our report dated 29th April 1959 waich is annexed.

COOPER BROTHERS & CO.
Chartered Accountantse
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EXHIBIT "AY
CONSOLIDATED AGENCIES LIMITED EXH%B';E‘TS
PROFIT AND LOSS ACCOUNT FOR THE YEAR ENDED 31ST DECEMBER 1957 Profit ?c Loss
Account 1957
1956 1956
Shse. Shse. Shs. Shs.
638 Rates 1,129.23 33,966 Interest received 4,611,00
17,557 Interest 25,985.05 64100 Rents receivable 19,694.87
- Insurance 753400 - Letter of credit cancelled 287,00
2,000 Audit and accountancy 3,500.00 150,000 Dividends received -
20 Bank charges 5825 - Loss for the year 169,483.37
85 General expenses 59.41
- Bad debts written off 58,691430
- Provision for bad debts 104,000.00
823 Legal expenses -
168,943 Gross profit -
190,066 Shse 194,176424 190,066 Shs. 1944176424
—— Ene——a e
- Loss for the year 169,483 28,164 Profit unappropriated 3lst December, 1956 154,807 47
42,300  Provision for income tax - 168,943  Profit for the year | -
154,807 Profit unappropriated 31st December 1956 - - Loss carried forward 14,675.90
197,107 Shse 169,483437 197,107 169,483437
————— - J— SRmesmmazmy
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EXHIBIT "B" Exhibits "B"
Two letters
H.M. HIGH COURT OF TANGANYIKA from Messrs.
CIVIL CASH No. 57 OF 1961 Shah & Shah
FXHIBIT NO, B -~ 2 sheets-two to Cooper
papers Bros. & Co.
Put in by Plaintiff. 25th Septem-
Sd. L. WESTON ber 1956,
JUDGE

Date: 4.9.61.

SHAH & SHAH P.0. Box 948,
ACCOUNTANTS & AUDITORS. Tel,Add:TAXATION
2, INGLES STREET,

PARTNERS ¢ - Telephone 2575

V.D. SHAH Dar es Salaam,

A.K, PATEL Tanganyika Territory.
K.D. SHAH

25th September, 1956.
AND AT
IRINGA IDEYA & Z'BAR,

Messrs. Cooper Bros & Co.,
Standard Bank Chambers,
Nar es Salaan.

Dear Sirs,

Consolidated Agencies Ltd.,
o. 1 Account

Lt the request of the abovenamed Company,
we hereby certify that according to the Books of
Ylessrs. Bertram Ltd., as at 31lst December, 1954,
the sr~id Consolidated Azencies Ltd., No.1
Lecount, was indebted to the said Messrs., Bertram
ILtd., in the sum of Shs. 29,596/28.

Yours faithfully,
SHAH & SHAH
Sh: %
PARTNER



Exhibits "B"
Two letters
from Messrs.
Shah & Shah
to Cooper
Bros.& Co.
25th Sep-
tember 1956
(continued)
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EXHIBIT "B"
SHAH & SHAH P.0.Box 948 Tel.Add:
ACCOUNTANTS & 2, INGLES STREET, TAXATION
AUDITORS Dar es Salaanm,

Tanganyika TerritoryTelephone 2575

Portners :— 25th September, 1956,
V.D. SHAH
A.X. PATEL
K.D. SHAH

AND AT
IRINGA MBEYA & Z'BAR.

Messrs. Cooper Bros & Co.,
Standard Bank Chambers,
Dar es Salaan.

Dear Sirs,

Consolidated Agencies Ltd.,
No. 2 Account -

Lt the request of the abovenamed
Company, we hereby certify that according
to the Books of llessrs. Bertram Ltd., as
at 31lst December, 1954, the said Consoli-
dated Agencies Ltd., No.2 Account, was
indebted to the said Bertram Ltd., in the sum
of Shs. 275,725/- being as to Shs. 269,000/~ loan
ziven and Shs. 6,725/- interest accrued thereon
up to 31lst Deceuber, 1954.

Yours faithfully,
SHAH & SHAH
SD. %
PARTNER
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EXHIBIT “C"

H.M. HIGH COURT OF TANGANYIKA
CIVIL CASE NO. 57 OF 1961
EXHIBIT NO. C - two letters,
2 sheetg—

Put in by Plaintiff

Exhibits "C"
Two letters
from Messrs.,
Shah & Shah
to0 Messrs.
Cooper Bros.
& Co.

25th Septem-
ber 19560

Sd: L. WESTON
JUDGE
Date: 4/9/61
SHAH & SHAH P.0.Box 948, Tel.Add: TAXATION
LCOOUNTANTS 2, INGLES STREET, Telephone 2575

& AUDITORS Dar es Salaan,
Tanganyike Territory

PARTNERS s 25th September, 1956
V.D. SHAH
A.X. PATEL
K.D. SHAH

AND AT
IRINGA MBIYA & Z'BAR.

Messrs. Cooper Bros & Co.,
Standard Bank Chambers,
Dar es Salaam.

Dear Sirs,

Congolidated Agencies Ltd.
No. 1 Account

Lt the request of the abovenamed Company,
we hereby certify that according to the Books of
Messrs. Bertram Ltd., as at 31lst December, 1955,
the said Consolidated Agencies Ltd., No.1 Account
was indebted to the gaid llessrs. Bertram Ltd.,
in the sum of Shs. 15,536/28.

Yours faithfully,
SHAH & SHAH

SD: ?
PARTNER




Exhibits "C"
Two letters
from Messrs.
Shah & Shah
to Cooper
Bros. & Co,
25th Sep-
tember 1956
(continued)
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SHAH & SHAH P.0.Box 948, Tel.Add.
ACCOUNTANTS 2, INGLES STREET TAXATION
& AUDITORS  DAR ES SALAAM, TELEPHONE 2575
TANGANYTKSA TERRITORY

PARTNERS ¢ -

V.D. SHAI 25th September, 1956,

AK. PATE

K.D. SHAH

AND AT

IRINGA MBEYA & Z'BAR.

Messrs., Cooper Bros. & Co.,
Standard Bank Chambers,
Dar es Salaam.

Dear Sirs,

Consolidated Acencies Litd.
No.2 Account

4%t the request of the abovenamed Company,
we hereby certify that according to the Books
of Bertram Ltd., as at 31st December, 1955,
the said Consolidated Agencies Ltd., No.2
Account wag indebted to the said Messrs.
Bertram Ltd., in the sum of Shgs. 291,865/-
being as to Shs. 275,725/~ loan given and
Shs. 16,140/~ interest =zccrued therecon up to
31st December, 1955,

Yours feithfully,
SHAH & SHAH
SD. 7
PARTNER
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LXHIBIT "D

H.M. HIGH COURT OF TANGANYIKA
CIVIL CASE NO. 57 OF 1962
EXHIBIT NO. D - ftwo letters—
2 sheets =

Put in by Plaintiff

Sd. L. WESTON

10 TELEPHONE NO.2376

JUDGE
DATD: 4/9/61,
DIRTCTORS
W. DHARSEE TTLEGRAMS
0.7. HAKLYN "CONFERENCE"

BERTRAM LIMITED

P.0. Box 4131 9s SULEIVMAN
STREET,
DAR ES SALAAM
TANGANYIKA TERRITORY

21et April, 1959.

TO WHOM IT MAY CONCERN

20 This is to certify that the amount standing to
the debit of Messrs. Consolidated Agencies
Limited in our Books as at 31.12.1957 is

Shs. 312,040.00.

We should have debited this

Company with Shs. 12,105/00 representing interest
for the year 1957 but this was inadvertently
omitted, Ve therefore, propose to debit the said
sum of Shs. 12,105.00 to Consolidated Agencies
Limited in the following year.

30

For BERTRAM LIMITED:
3d. ?
DIRECTOR.

Exhibits "D"
Two Certifi-
cates by
Bertram Litd.
21st April
1958 and 15th
April 1959



Exhibits "D®
Two
Certificates

156,
15th April, 1959.

by Bertram Ltd. TO wHOM IT MAY CONCERN

21st April
1959 and 15th
April 1959
(continued)

Exhibits "E"
Certificate
by Bertram
Ltd. 14th
July 1959.

This is to certify thet Messrs. Concolidated
hAgencies Limited, Dar es Salaam, was
indebted to us in the sum of Shs. 17,436.28
as at 31st December, 1957.
BERTRAM LIMITED
Sd:

DIRECTOR

EXHIBIT "E" 10

H.M. HIGH COURT OF TANGANYIKA
CIVIL CASE NO. 57 OF 1961
EXHIBIT NO. E

Put in by Pleintiff

Sd. L. WESTON
JUDGE

DATE: 4.,9.61.

14th July, 1959.

TO WHOM IT MAY CONCERN

This is to0 certify that Messrs. Consolidated 20
Agencies Limited were indebted to us in the sum

of Shs. 321,251.28 as at 31st December, 1958,

made up as under :-

No.1 A/C 17,136.28
noo oo 304,115.00

Shss 321,251.28

FOR BERTRAM LIMITED
SDe %
DIRECTOR
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EXHIBIT "L" Exhibits "L
Admission of
, N ; facts by
H.M. HIGH COURT OF TANGANYIKA Defendant

CIVIL CASE NO. 57 OF 1961

s Company
#“HIng Nog Lo . pursuant to
Put in by Plaintiff. Notice 24th

4,9.61 Judge August 1961

IN HER MAJESTY'S HIGH COURT OF TANGANYIKA
AT DAR TS SALAAM
CIVIL CASE NO. 57 OF 1961

10 BERTRAM LIMITED ¢veeeeeveessseess PLAINTIFF
VERSTUS
CONSOLIDATED AGENCIES LIMITED ... DEFENDANT

ADMISSION OF FACTS PURSUANT TO NOTICE
(0.12  5).

The Defendant company in this suit, for the
purposes of this suit only, hereby admits the
several facts respectively hereunder specified,
subject to the qualificetions or limitations, if
any, hereunder specified, saving all just except-
ions to the admissibility of any such facts, or

20 any of them s evidence in this suit:

Provided that this admission is made for the
purnoses of this sult only and is not an admission
to be used against the defendant compeny on any
other occasion or by any one other than the Plaintiff,

Dated 2t vr es Salsam, this 24th day of
August, 1961.

Sd. ?
for P.R. DASTUR
‘ ADVOCATT FOR THE DEFENDANT
30 To: COMPANY, DAR ES SATAAM.

Messrs. George N. Houry & Company,
Advocates for the Plaintiff,
DAR ES SALAAM,




Exhibits "L"
Admission of
facts by
Defendant
Company
pursuvant to
Notice 24th
Avgust 1961
(coantinued)

(1)

(2)

(3)

158.
FACTS ADMITTED:

That WALLI DHARSEE, was the Sole Director
of BERTRAM LIMITED, a Company ilncorporated
and registered in Tengonyike under the
Companies Ordinance, Cap.212, from the
Year 1952 to the date of his death, 16th
November, 1959,

That the saild BERTRAM LIMITED carried
on business in Tangonyika.

That the Directors of the Defendant
Company, CONSOLIDATED AGENCIES LIMITED,
for the years 1951 to 1959 were

K. F. JAFFRARBADWALLA and WALLI DHARSTE
and thet after the death of the said
WALLI DHARSE, the Directors of the
said Company were K.F. JAFFREBADWALLA
and IR3. PUTLI WALLI DHARSEE, the wife
of VALLI DHARSIZIE, Deceosed.

10



IN THE PRIVY COUNCIL No. 44 of 1963,

ON APPEAL
FROM HER MAJESTY!S COURT OF APPEAL

FOR EASTERN AFRIéA AT DAR ES SALAAM

BETWEEN :

CONSOLIDATED AGENCIES LIMITED (Defendaunt) Appellant

- and -

BERTRAM LIMITED (Plaintiff) Respondent

RECORD OF PROCEEDINGS

ATTENBOROUGHS
12, New Court
Lincoln's Inn
London, W.C,2
Solicitors for the Appellant.

SLAUGHTER & MAY
18 Austin Friars
London, E. C. 2.
Solicitors for the Respondent.



