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CASE PFOR THE APPELLANTS

1. This is an Appcal brought by leave of The
Supreme Court of Gibraltar by the Defendants
in a libel action from a Judgment of that
Court (The Chief Justicc of Gibraltar, The
Honourable Mr. Justicc Hubcrt J. Flaxman
CoMaeG., Slttln” with a Special Ju ry) dated the
18th day of November 1961. By that Judgment
thb Court upon the verdict of the Jury

ntered judgment for the Plaintiff, the
Rcspond\nt to this iLppeal, against the
Appcllants and each of them for the sum of
£600 and the costs of the action. The Special
Jury consisted of nine Jurors but after the
second dzy the trial in fact procceded (by
consent) with eight Jurors., After the hearing,

g Motion on behalf of the Appellants for a new
m"lql or alternatively that Judgment be
,ntorba for thom, on the grounds sct out in
the Notice of ilotion dated the lst day of
Decembour 1961, cane beforce the said Trial
Judge sitting alone and was dismissed by him
on the 13th day of December 1961.

2. This Appeal involves consideration of the
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principles of the main defences to an action for
libel, their application to this case and the
directions, rulings and observaiions of the
lcarned Trial Judge thereon during the course of
the Trial and in his Summing-Up to the Jury. It
also involves consideration of (a) the principles
of natural Justice as between Enploysr and
Employce and (b) the interpretation properly to be
given to certain words when used in the context

of employment, principally thce words "threatens

the workmen and cven suspends thom". It is the 10
contention of the Appellants (1) that the cas

should have becn withdrawn from the Jury and the
action dismissed, (2) that the learnced Tris

dJudge mis-dirccted the Jury in scveral important
respects, (3) that the whole Sumning-Up to the

Jury was unsatisfactory, (4) that as a matter of

law the Jury's verdict and the consecquential

Judgment cannot be supported, (5) that the Jury's
verdict was against the weight of cevidence and was
unreasonable and wrong, (6) that upon thc ovidenco 20
and the points of law involved Judgment should

have beoen entercd for the Defendants,

Appellants, (7) that Judgment should now on

Appeal be cntecred for the Appellants or

(8) alternatively that the Trial was so unsatis-
factory that a ncw Trial should be ordered, and

(9) that the damsgcs awarded wer: cxccssive and
unreasonable and should be rcviewed ~nd rcduced.

It is recognised by the Appellants that a roview

of damages on appcal is excoptionsl but it is 30
submitted that by reason of wisdirection with

regard to malice the award here was unduoly

influenced by the erroncous finding of malice.

3. The action was commenced by the Respondent,

the Departrmental Civilian Officer in Charge of
Adninistration of the War Doepartucent Works
Organisation in Gibraltar, on the 2nd day of

November 1960 by a Writ of Summons of that date
claiming damages against the Appellants and cach

of them for lihel contained in a letber to the 40
Editor signed "G.FP.W,U." printed and publishcd in

the correspondence column of the cdition of the

7th day of October 1960 of the newspnper "VOX",

which is admittedly a wecekly Gibraltar nowspaper

at the matorial times edited by the Appcllant

Edward Campzllo, printed by the Appell-nts Simpress
Limited ~snd published by the Appellants Vox
Publications Dimited. With rogard to the

signature "G.FP.W.U." to the said lettcr this was

on all sides taken at Tricl to stand for and 50
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rcfer to a local Trade Union, The Gibraltar Frec
Workers Union.

4, No question oriscs as to the fact of
publication of the said letter, but it was
written and publishcd in the Spanieh languagce and
the porties were not 2t Trial agrecd as to the
proper literal translation of the material part
ther:of into the English languasc, in which
language the Trial was conducted. The

Respondent by nis Statement of Claim dated the p.4
2nd day of Dcecoember 1960 contended that the
proper translation ol the relevant part was as
follows :

"These arc not the only anonclies existent
in this department of R.E. Viney Quarry.
There is more. Mr., Scne, chief clerk
threatens the workmen and even suspends them
simply on any sort of rcport from the fore-
ncn or gangers without pausing to make any
investigations as if we were still living

in the c¢ra of the Torquemadas and fthe
Neroes'h.

The Appellants on the other hand by their

Anended Dcfence, for which leave in this

respect was given on the 14th day of November p.21
1961 during the Trial, contcnded that the

proper translation of the said part was as

follows :

"These arc not the only anomalics cxistent
in this department of R.I. Viney Quarry.
There is more. Mr., Scene chief clerk
threcatens the workmen and even suspends them
simply on any rcport from those in charge,
without spending time in investigation as if
we still lived in the era of the Torquemadas
and the Neroes".

A translation of the whole letter as put in by
the Respondent appears in the Record at page 111
¢t scq. Apart from the question of the trans-
lation no innucndoes were alleged on behalf of
the Respondent.

5. The difference betwecn the partics as to
the proper translation of the said part consists
of (=) "the forcmen or gangers" os against
"thosc in charge", (b) "on any sort of report"
as against "on any report!" and (c) "without
pausing to make any investigations" as against
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"without spending time in investigation".

The Appellants attached particular importance to
(a) above, being a question of the proper
translation of the Spanish word "Encargados".
They contended and contend that the ordinary,
plain, literal translation thercof is "those

in charge", that the Respondent arguzd for an
artificial, restricted meaning which lent more
weight to his case and that the learned Trial
Judge did not adeguately or properly direct the
Jury on this point. Similar contentions are
advenced by the Appellants with rcgard to the
two other points of differcnce.

6. The Appellants are nevertheless equally
prepared 1o base their Appeal hercin on the
translation put forward on behalf of the
Respondent as plcaded in the Statcment of Claim
reproduced above.

T In the words complained of the Appcllants
attach particular importance to the word
"threatens" and the words "as if we were still
living in (or still lived in) the era of the
Torquemadas and the Ncroes". It is rcspecet-
fully submitted that these two sets of words
were of particular importancc on the issucs of
Justification and Pair Comment and that the
Summing-Up contained mis-directions and lack of
proper direction with regard to them in the
respects hercinafter specified.

8. The Appellants by their Defence dated the
16th day of December 1960 (later ancnded, but
only in the one respeet hereinbeforc mentioncd)
and at the Trial contended that part of the
words complained of consisted of statements

of fact and were true in substance and fact and
that part consisted of expressions of opinion
and were fair ccomment on a matter of public
interest, and also put all questions of libel
in issue. The Respondent by his Reply dated
the 24th day of Dccember 1960 in turn joincd
issue upon the matters pleaded in the Defonce,
expressly pleaded that all the words complained
of werc false asscrtions of fact, nnd cxpressly
pleaded that the Appellants were actuated hy
malice.

9. Purther and Better Particulars wcere sought

and given on both sides a2nd in addition an
Order for certain Particulars was made against
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the Appcllants. Intcrrogatories were also

ordered to be answcred by the Respondent. The
Interrogatories and Answers formed part of the

filed documents in the case and were and are

rclied upon by the Appellants. Discovery of prr.1l5 19
Documents also took place.

10. The Trial of the Action occupied six days.
On behalf of the Respondent he himself gave

c¢vidence and therc were algso called as .25 ¢t scg
witnesses on hig kehalf Cccil Bric Prescott

(a Translatcr), Stanley Cooper (Supervising rp.27, 28
Engincer Elcctrical and Mochanical p.39
Ingtallations) and Ernest Mor (General p.41
Secrctary of the Gibraltar Confedcration of

Labour).

11l. It was at trial, and remains, the
Appnellants' case that the Respondent in his
gaid capacity in fact acted as asserted in the
first part of the words complaincd of, namely
threntencd and ceven suspended workmen on a
report and without investigation, and that in
doing so he acted contrary to Civilian Staff
Regulations and Civilian Employses Orders
(which give no power to delcgate with regard

to disciplinary action) and acted contrary to
natural justice. It was, and is, further

their contention that in respect of the

comment it was not their comment but the
corment of the writers of the lctter and it did
not excced the bounds of falr corment, a
defence which permits strongly-worded criticism.
They did not call evidence but rely with rcegard
to the above upon the evidence of the Respondent
and of his witnesses under cross-cxamination,
upon the Interrogatories and Answers filed in
the case and upon the documents exhibited in
the case and contained in the rccord hercin.
The Civilian Staff Regulations and Civilian
Enmployces Orders are not contained in the
Record but will be available at the hearing

of this Appcal for such refcrence as may be
nccegsary.

12, A%t the close of the Plaintiff-Respondent's

case the Appellants by their Counsel (and P43
without being put to their election as to

calling cvidence) made a submission in the

absence of the Jury of "no casc to answer" in

the form of a submission that the case be

withdrawn from the Jury. This submission was

rejected by the Trial Judge, =2nd os the PP .44-45
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Appelinnts submit wrongly rcjected. The
Appellants rely in this respect upon the
arguments of the said submission contained in
the Record and the reasons for its rejection
also contained therein.

13+ The Appecllants called no evidence and
respective Oounsel then addressed the Jury. The
fact that the Appellants called no cvidence was
frequently referred to by Counsel for the
Respondent in his address to the Jury and 10
frequently referrcd to by the Trial Judge in

his Summing-Up to the Jury. It is respect-
fully submitted that the Trial Judge greatly
over-emphasised this fact to the Jury and in
doing so crrcd und mis-directed them in a very
important respect.

14, The form of the Questions subsequently put

t0 the Jury was accepted by both sides and is
accepted by the Appellants. The Jury found

firstly that the words complained of were 20
partly statemnents of fact and partly expressions

of opinion. This was always the contcntion of

the Appellants and is acccpted by themn. The

Jury next found that the statements of fact

were not true, and this finding the Appcllants
challenge. The Jury then found that the

expressions of opinion excceded the limits of

fair comment, and this finding too the

Appellants challenge. The Jury further found

that the Appellonts were actuated by molice. 30
This finding was quite unnecessary in vicw of

the immediately preceding findings and is

challenged by the Appellants, who also contend

that 1t had a material, prejudicial and

erroncous bearing on the Jury's final finding

of £600 damages.

15. It was and is the Appcllants' casc (1)

that the statements of fact werc, on the oral

and documentary evidence, truc, (2) that the
comments thercon werc, on the oral ~nd 40
documentary cvidence, fair and (3) that there

was no evidence at oll of malice and that the
Respondent did not discharge his burden of

proof thereon. The Appellants further

contend that the Trial Judge firstly wrongly

ruled and then in addition mis-dirccted the

Jury on each of these points. The reasons for

these contentions and for the further

contention that the damages awarded were in the
particular circumstances excessive and should 50
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be reviewed are dealt with in the next succeeding

paragraphs of this Case.

16. With regard to the assertions of fact
contained in the words complained of it is
submitted firstly that these were established
to be true on the cvidence of the Respondent
himself, particularly under cross-exanination,
and by the documents: secondly that the

learned Trial Judge cerrcd in not withdrawing
this issue from the dJury: jhirdl% that the
learned Trial Judge misdirecte he Jury on this
matter in his Summing-Up (a) in not directing
them sufficiently or at all as to the cvidence
of the truth of the assertions of fact, (b) in
commenting, adversely and irrelevantly in this
context, on the failure of the Appellants to
call evidence, (c) in saying with regard to the
word "threatens" - "You may think the man
reading it would think this is accusing Mr. Senc
of a threat, not nccessarily by word" and

(d) in not properly or adequately directing the
dJury as to the facts relied upon by the
Appcllants or as to the principles of natural
jugtice involved in their assertions; and
fourthly it is submitted that the Jury's
verdict on this issue wns unreasonable, against
the weight of evidence and wrong. With regard
to the word "thrcatens'" it is submitted that

it could not in its context possibly mcan any
other threat than onc of disciplinary action
and could not possibly mcan any thresat other
than one by Employer to Employce by word, and
in context must mcan somcthing less than
"suspension".

17. With recard to the issue of Fair Comment
it is submitted firstly that therc was no
evidence that the comment was unfair; secondl
that the learned Trial Judge erred in not
withdrawing this issue from the Jurys

thirdly that he mis-directed the Jury on this
matter in his Summing-Up (a) in saying "....
and so I do decide that therce is some evidence
that the comnent is wnfair", (b) in saying
"You may agres this is fair comrment but .....",
then immediately qualifying the observation by
a very long refoercnce to the quite separatc and
difficult question of malice, (c¢) in not putting
sufficiently or with proper cmphasis the
Appcllants' contentions on this issuc, (d4) in
saying with regard to the Respondent's evidence

T
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"Anyway, he says he has nothing in common with
Torquemada and Nero and it is for you to
decide whether he has or not", and (¢) in
failing to summarisc this issuc with sufficient
clarity for the Jury: ond fourthly it is
submitted that the Jury's verdict on +this
issue was unreasonable and wrong. With regard
to the reference to Torquemada and Nero it is
submitted that it should have been emphasised
to the Jury that the question was not one of
the Respondent being equated to Torquemada or
Nero or being personally comparcd to them but
was a case of comparison with the cra of
Torquemada or Nero in the sense of Tatural
Justice.

18. With regard to the issue of Malice the
Appellants attach very particular importance
to the lecarned Trial Judge's dirccbtiong and
Summing~-Up on this matter and respectfully
submit that their contentions hereinaft.r
specified render the whole Summing-Up and trial
unsatisfactory and the whole Verdict of the
Jury incapable of support. They rcly upon their
contentions about this as affecting the whole
of the casc and in the final onalysis the damages
awarded. Their contentions are firstly that
there was no cvidence of Malice To go to the
Jury and the Trial Judge crred in leaving such
issue to the Jury and when it was left to them
they erred in finding Melicc: secondly that in
his Summing-Up the Trial Judge gave unduc
prominence to and laid vnduc cnphasis upon this
issue: and thirdly that hc seriously nds-
directed the Jury (a) in saying "... and os far
as I can see the Plaintiff says that the malice
comes from rcckless indifference, it s roeck-
less indifferencce as to whether thesc words wicre
true or falsc....", (b) in scying "the malice
may be inferrcd from the violence of the
language used and the persistence of the
Defendants that the words they used arc
perfectly truc and feir comment", (c¢) in saying
"they (the Respondent's Side) also say they
failed to check the information, the editoxr,
Publishers and Printers, bhoefore they published
it": and particularly in going on to say "It is
very difficult for the Plaintiff to call any
evidence on that point because the Dofendants
have not come into the hox to give him any sort
of opportunity of finding out whether that is
so or not": (d) in saying "the question is,
and herc again I quote, the question is did the
8.
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Defendants in fact believe what they said", and
(e) in saying "Now therec is another way in
which malice can be shown and thot is of coursec
it can be inferred from the general conduct of
the Defendants in the casce". It is respectfully
subnitted that the Trial Judge did not
sufficiently emphasise to the Jury (i) that the
burden of proving Malice rested upon the
Respondent, (and indecd in places suggested
otherwise), (ii) that they should examine the
issue of Malice from that starting point,

(1ii) that the Appcllante were publishing a
letter to the Bditor, (iv) that the Respondent
expressly disclaimed that any reason existed
why the Appellant Campello should have had
gpite against khim, (v) that the other two
Appellants were Limited Companics, (vi) that the
Appellants were fully entitled to contest and
argue the issues of justification and fair
comment and should not by rcason thercof be held
malicious, (vii) that the Appellants' conduct
of and in the a2ction exhibited no indication of
malice whatsocver, and (viii) that the open
pre~trial correspondence was important and
should be carcfully considercd by the Jury on
this dissuc. It is further respectfully
submitted that the Trial Judge summed-up on this
issue markedly and unfairly in favour of the
Respondent nnd aid not put the Appellants' case
on it fully or fairly to the Jury: also that he
gave this issue such prominence that it became
in ¢ffect a major part of the whole case and
necessarily influcnced the whole case and the
Juryts consideration of the other issues.

19. It is further respectfully submitted that

the Summing-Up taken as o whole was unsatisfactory
and confusing and in particular frequently
confused matters relcvant on one issue with

those relevant on other issues.

20. On the guestion of damagecs while it is
appreciated that damages awarded by a Jury will
only be rcvicwed in exceptional circumstances
it is respectfully submitted that the circum-
stances hcre are exceptional in that (i) the
guestion of Malice was given undue prominence
throughout the Trial Judge's Summing-Up and was
80 dealt with that it was bound to affect the
Jury's comsideration of damages, (ii) the pre-
trial correspondcence was importent on this issuc
and was not adenuatcly or properly put to the

9.
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Jury by the Trial Judge, (iii) the Trial

Judge did not sum up adequately or properly on
the issue of damages end (iv) judged by local
standards and the circumstances of the case
the damages were exccgcive and unreasonable.

21. On a review and examination of the

Summing~Up and the evidence the Appeliants

contend that Judgment should be enterzd for

them or altematively a new trial ordered or 10
alternatively the damages reduced, for the

reasons aforesaid and for the following amongst
other

REASONS

(1) THAT the learned Trial Judge should
have acceded to0 the submission made
on behalf of the Appellants ond
should hove withdrown the case from
the Jury and/or should have withdrawn
individual issues from the Jury. 20

(2) THAT the learned Trial Judge mis-
directed the Jury on several material
matters.

(3) THAT the learmed Trial Judge failed
to direct the Jury sufficiently or
at all as to the Appellants' casc.

(4) THAT the Summing-Up t¢ the Jury was
unsatisfactory.

(5) THAT judgment should have been - and
gshould now be - entecrcd for the 30
Appellants; or alternatively that the
verdict of the Jury should be set
agside and a new trisl ordered.

(6) THAT the dameges awarded were
exccasive and should he raduced

(7) THAT the verdict of the Jury on cach
issue was wrong and should be
reversed or set aside.

JAMES COMYN .
J.Jd. TRIAY. 40
J.B. TRIAY.
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