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IN THE ERITY COUNCIL No. 26 of 1961

ON APPEAL 

PROM TEE FEDERAL SUPREME COURT OF NIGERIA

10

B__E TWEE N

JOHN KHALIL KEAWAM & COMPANY 
(trading as JOHN KHALIL KHAWAM)

(Plaintiffs) Appellants

~ and -

K. CHBLLARAM & SONS (NIG.) LIMITED
(Defendants ) Respondents

RECORD OF PROCEEDINGS

No. 1

PART IGTJLARS_ Og^ LAIM 

IN THE HIGH COURT OF LAGOS 

JB E _T J[ JB _E__H s

.TOHN KIIALIL KHAWAM AND CCMPAHY
(JOHN KHALIL KHAWAM trading as) Plaintiff

- and - 

CHELLAEAM AUD SONS (NIGERIA) LTD. Defendants

In the
High. Court of 

Lagos

No. 1

Particulars 
of Claim.
30th November, 
1957.

20 The plaintiff claims from the Defendant Companys-

1. An injunction restraining the defendant Company 
its servants or agents from importing or causing to 
Toe imported into Nigeria selling or exposing or 
causing to be sold or exposed for sale any textile 
piece goodc bearing the Plaintiff's Registered Design 
No.459477 also registered in Japan as New Design 7140 
or an obvious or colourable imitation thereof.

2. £50,000 damages for the infringement by the 
Defendant Company of the plaintiff's said Registered



In the
High. Court of 

Lagos

No. 1

Particulars 
of Claim.
30th November, 
1957
- continued.

2.

Design or an account of sales of all piece goods to 
which the said design or an obvious or colourable 
imitation thereof shall have been applied and of the 
profit made thereon.

3. Delivery up for public destruction of all tex­ 
tile piece goods to which the said design or an. 
obvious or colourable imitation thereof shall have 
been applied that are in the possession or under the 
control of the Defendant Company its servants or 
agents .

4. Cost.

Dated at Ibadan this 30th day of IToveraber, 1957.

(Sgd.) A. Okubadejo. 
Solicitor for the Plaintiff.

Plaintiff's address?- 81, Lebanon Street, I bad an or
c/o His Solicitor, Adeji Okubadejo, 
Co-operative Banlc Building, 

Ibadan .

Defendants' address ;- Marina, Lagos.

Summs . 
Ser.
Mlg .

£43 . 1 . - 
-. 2. 1

£43. 6. Id Pd. on CR. D403977 of 3/12/57 
        (Intd. E.J.Vf.

10

20

No. 2

Writ of
Summons.
3rd December, 
1957.

No. 2 

WRIT OF SUMMONS

IS THE HIGH COURT OP LAGOS

CIVIL SUMMONS

BET W E E N :

TJ 012263

Suit No. LD/302 of 1957

JOHN IQIALIL KKAWAM & CO. etc. Plaintiff
- and -

MESSRS. K. CHELLARAM & SONS (NIGERIA) LTD.
Defendants

30



3.

10

'JO Llecsrs. K. Oliellarara £ Sons (Nigeria) Limited 
of Marina, Lagos.

You are hereby commanded ir Her Majesty's name 
to attend this court at High Court, Lagos on Monday 
the 13th day of January, 1958, at 9 o'clock in the 
forenoon to answer a suit by John JQialil Khawam & 
Co. etc. of 81, Lebanon Street, Ibadan against you.

The plaintiff's claim is as per particulars 
attached.

Issued at Lagos the 3rd day of December, 1957.

(Sgcl.) A.R. DIG KB ON

JUDGE. (Intd^ HJW.

Summons 
Service 
Mileage

£43, 1, 
 2, 
3,

.£43. 6.1 Pd on OR. No. D403977

20

TAK3 JTOTIOE:- That if you fail to attend at the 
hearing of the suit or at any continuation or ad­ 
journment thereof, the Court may allow the Plaintiff 
to proceed to Judgment and execution.

In the
High Court of 

Lagos

No. 2

Writ of 
Summons.
3rd December, 
1957.
- continued.

No. 3

STATEMENT OF CLAIM 

IN TEE HIGH COURT OP LAGOS Suit No.LD/302/1957

B_ E T_W .E EJJ :

JOHN KHALIL KHAWAM trading as 
JOHN KHALIL KKAWAM AND COMPANY

- and -

Plaintiffs

MESSRS. K. CHELLARAM & SONS (NIGERIA)
LTD- Defendants

30 STATEMENT OP CLAIM

1. The plaintiff trades in the name of JOHN 
KHALIL AKD COMPANY at 81, Lebanon Street, Ibadan,

No. 3

Statement of 
Claim.
21st January, 
1958.



4.

In the
High Court of 

Lagos

No. 3

Statement of 
Claim.

21st January, 
1958
- continued.

2. The plaintiff is a Trader and an Importer of 
Textile piece goods.

3. The defendant Company carries on "business in 
Lagos and elsewhere in Nigeria as General Merchants 
and as Importers and exporters and engage in the 
selling of textile goods.

4. On the 4th day of January, 1957, the plaintiff 
registered in his name a design for textile piece 
goods under the United Kingdom Registered Desi^s Act 
1949 at the Manchester Branch of the Designs Registry 10 
of the Patent Office as registered number 459477.

5. Since the date of registration of his said 
registered design the plaintiff has imported into 
Nigeria in four consignments about 10,000 pieces of 
textile goods bearing the said registered design, 
and has sold such goods in Ibadan and Lagos at an 
average price of Fifty Shillings (50) for each 
piece.

6. In or about the month of November, .1957, the 
plaintiff's customers complained to him that _they 20 
could not pay him the sum of Fifty Shillings (50s.) 
for each piece of the said goods as they could buy 
similar goods from the Defendant Company at Lagos at 
a price of Thirty nine Shillings (39s.) for each 
piece (wholesale).

7. In or about the month of November, 1957, the 
plaintiff's customers bought from the Defendant 
Company in Lagos a case of 50 pieces of textile 
goods at the price of Thirty nine Shillings (39s.) 
for each piece and produced such goods to the Plain- 30 
tiff for his inspection, which goods were an obvious 
or colourable imitation of the Plaintiff's registered 
design printed on inferior quality cloth with in­ 
ferior dyes.

8. The plaintiff bought from his customers at 
the price of Thirty nine shillings (39s.) for each 
piece two pieces of the said inferior goods pur­ 
chased by a customer from the Defendant Company.

9. The defendant company has imported into 
Nigeria c. large quantity of textile goods which are 40 
an obvious or colourable imitation of the plain­ 
tiff's registered design which goods are printed on 
inferior quality cloth with inferior dyes.



5.

10

20

10. In consequence of sales by the Defendant 
Company of the said inferior goods the plaintiff 
has had to reduce his sale price :>f goods bearing 
his registered design to Porty tnree Shillings 
(43s.) for each piece (wholesale).

11. The sale by the defendant Company of goods 
imported by it bearing an obvious or colourable 
design printed on inferior quality cloth with in­ 
ferior dyes has caused loss of reputation and 
damage to the plaintiff.

PARTICULARS OP DAMAGES

Loss of profit on 9841 pieces of 7140 
Registered Design at 15s. a piece on 
one year's sales £7,280.15.-

The design is registered for 5 years from 
4.1.57 with two options to renew of 5 years 
each, i.e. a total period of 15 years.

Loss of profit for 5 years 

General damages 

Total damages

£36,913.15.-

13,096. 5.-

£50,000. -.-

The plaintiff therefore claims according to his 
Writ of Summons.

Dated at Lagos this 21st day of January, 1958. 

(Sgd.) James E. David 

" A. Okubadejo

Plaintiff's Solicitors.

Plaintiff'3 address; c/o Messrs. J.C. David &
Moore
Catholic Mission Street, 
Lagos

And

Adedeji Okubadejo 
Co-operative Bank Building, 
P.O. Box 405, Ibadan.

Defendants' address;- c/o Chief H.O. Davies,
128/130, Broad Street, 
Lagos.

In the
High Court of 

Lagos

No. 3

Statement of 
Claim.

21st January, 
1958
- continued.



In the
High Court of 

Lagos

No. 4 

HOTICE OF COUNTERCLAIM

Ho. 4 -i^

Notice of 
.Counter-Claim,

3rd February, 
1953.

II! THE HIGH COURT OF LAGOS Suit No.LD/302/1957

BE T W E E N

JOHN KHALIL KHAWAM
(Trading as JOHN KHALIL & COMPANY) Plaintiffs

- and -

M/s K. CHELLARAM £ SONS (NIG.) LTD. Defendants 
(By Original Action)

And

MESSRS. 1C. CHELLARAM & SONS (NIG.) 
LTD .

- and -

JOHN MIALIL KHAWAM
(Trading as JOHN KHALIL & COMPANY) p_eferidant_s

10

TAKE NOTICE that the Defendant intends at the 
Hearing of this action to set up a Counter-01aim 
against the Plaintiff's demand, the particulars of 
which are stated hereunder:- 20

PARTICULARS OF COUNTERCLAIM:-

The defendant says that his interests have 
been prejudicially affected by the registration by 
the plaintiffs in the United Kingdom of the Design 
No.459477 under the Registered Designs Act 1949 and 
Counter-claims for a declaration that exclusive 
privileges and rights in the said design have not 
been acquired in Nigeria by the Plaintiff under the 
provisions of the United Kingdom Designs (Protec­ 
tion) Ordinance Cap.221 on the following grounds:- 30

(a) That the Plaintiff is not the proprietor 
of the said design.

(To) That the said design was not "new or
original" at the time when the Plaintiff 
applied to have it registered und
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10

20

(c) That the design is an open design, and 
merely a variant of a design commonly used 
in the trade and known 'a Japan, where it 
is manufactured as Cotton Crimped African- 
Prints No.7818.

Dated at Lagos this 3rd day of February, 1958.

(Sgd.) A.O. Bickersteth
ARTHUR 0. BICKERS IETH 
Defendant's Solicitor 
(By Original Action)
128/130, Broad Street, 
Lagos.

On Notice to;~

1, Registrar, High Court, 
Race Course Road, Lagos.

The Defendants, c/o Their Solicitor, 
M/s. David & Moore,
13
Lagos.

Piling ITotice
C/Claini
Ser.
Mlg.

, Catholic Mission Street,

3/6 
£5.5.-
-.4.2
-.5.1

£5.17.91 Pd. on CR.D532677 of 7/2/58. 

(Intd.) H.J.W.

In the
High Court of 

Lagos

No. 4-

Notice of 
Counter-claim,

3rd February, 
1958
- continued.

30

Wo. 5

STATEMENT OF DEFENCE 

IN THE HIGH,COI]RT OF LAGOS Suit No. ID .302/1957

JOHN KHALIL KHAWAM
(Trading as JOHN KKALIL & COMPA1TY) Plaintiffs

- and -

M/s. K. CHELLARAM & SONS (NIG.) LTD.
Defendants

No. 5

Statement of 
Defence.
3rd February, 
1958.

STATEMENT OF DEFENCE

1. Save as is hereinafter expressly admitted
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In the
High Court of 

Lagos

Wo. 5

Statement of 
Defence.

3rd February, 
1958.

- continued.

the defendant denies each and every allegation of 
fact in the Plaintiffs 1 Statement of Claim as if 
those allegations were set out seriatim and speci­ 
fically traversed.

2. The defendant does not deny paragraphs 1, 2 
and 3 of the Plaintiffs' Statement of Claim.

3. The defendant says that it only knows of the 
facts stated in paragraph 4 of the Statement of 
Claim since these proceedings commenced and that 
before then he was not aware that the Plaintiffs 10 
claimed such registration.

4. The defendant is not in a position to admit 
or deny the allegations in paragraphs 5, 6,7 and 8 
of the Statement of Claim, but denies that it sold 
its materials at 39/~ per piece.

5. With reference to paragraphs 7 and 9 the De­ 
fendant denies that the materials sold by it was an 
imitation of the Plaintiffs' design.

6. With reference to paragraph 9 of the State­ 
ment of Claim, the defendant says that it imported 20 
into Nigeria from Japan 880 pieces only of the 
materials out of which 530 pieces have been sold, 
leaving 350 pieces in hand.

7. The defendant says that the cost of the said 
materials landed Lagos was 31/9 a piece and that 
it sold for 38/- a piece,

8. The defendant denies paragraphs 10 and 11 of 
the Statement of Claim and the particulars of 
damages given therein.

9. The defendant says that the said materials 30 
are known as cotton crimped African prints No.7818 
and are an open design in Japan where they are 
manufactured and sold, and are subject to no 
restrictions and can be printed by anybody and that 
the Plaintiffs' design is merely a variant of the 
design commonly used in the trade.

10. The defendant denies that the said design 
was registered in Japan and says that if it v/as so 
registered it could only have been registered as 
an open design. 40

11. The defendant says that the Plaiatiff did 
nothing to bring the fact of the registration in



9.

Manchester to the notice of Manufacturers or dealers 
in Japan, where the materials are in open manufac­ 
ture.

12. The defendant says further that the plaintiff 
did nothing whatsoever to warn the public of Nigeria 
that the said design had been registered in Man­ 
chester under the Registered Designs Act 1949 or 
under any other Act, nor did he indicate the fact 
on the pieces offered by him for sale, to the pub- 

10 lie, nor print thereon the registration number.

13. The defendant says that the said design is, 
in view of paragraphs 9 and 10 and because (a) the 
plaintiff is not the Proprietor of the said design 
and (b) the design is not new or original, is not 
one that can be registered under the Registered 
Designs Act 1949 and that the registration by the 
Plaintiff is not valid.

14. The Defendant therefore contends:-

(a) That the plaintiff's registration in Japan, 
20 if any., confers no exclusive right to manu­ 

facture, print or sell the said design 
which is an open design

(b) That in view of sub-paragraph (a) the de­ 
sign is not a reglsterable design under the 
Registered Designs Act 1949 and that the 
registration procured by the plaintiff 
there is void and removable from the regis­ 
ter.

(c) That in view of paragraphs 10 - 13 above, 
30 the defendant is an innocent Importer with­ 

out notice of the Plaintiff's registration.

(d) That the plaintiff is not entitled to any 
of the reliefs claimed in the Writ of 
Summons.

15. The defendant has lodged with the Registrar, 
High CoLirt, Lagos, a Notice of a Counter-claim.

DATED at Lagos this 3rd day of February, 1958.

(Sgd.) A.O. Bickersteth
Defendant's Solicitor

40 128/130, Broad St.,
Lagos.

In the
High Court of 

Lagos

No. 5

Statement of 
Defence.
3rd February, 
1958
- continued.
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In the
High Court of 

Lagos

No. 6

Particulars of 
Counter-Claim.

22nd March, 
1958.

No. 6 

PARTICULARS OF COUNTER-CLAIM

IN THE HIGH COURT OP LAGOS 

BET F E E N

Suit No.LD/302/1957

JOHN KHALIL KHAV/AM
(Trading as JOHN KHALIL & COMPANY) Plaintiffs

- and - 

M/s. K. CHELLARAM & SONS (NIG.) LTD.

And

Defendants

JOHN KHALIL EHAY/AM
(Trading as John Khalil & Company) Defendant

(By Counter Claim)

PART ICULARS _0g_0 QUNTHE-GIAIM

1. The Plaintiff's Counter-claim is for a de­ 
claration that exclusive privileges and rights in 
Design Ho.45977 registered in the United Kingdom 
under the Registered Designs Act 1949 have net been 
acquired in Nigeria by the Plaint:ff under the 
Provisions of the United Kingdom Designs (Protec­ 
tion) Ordinance Cap.221.

2. The defendant says that the Plaintiff is not 
the proprietor of the said design which is of the 
Category of cotton crimped African prints No.7818 
and is an open design in Japan where it is manu­ 
factured and sold and is subject to no restrictions 
and can be printed by anybody.

3. The plaintiff's design is merely a variant 
of the design commonly used in the trade and linown 
in Japan as'Cotton Crimped African PrinLs No.7818.

4. That the said design was not new or original 
at the time when the Plaintiff applied to have it 
registered in Manchester.

5. The plaintiff registered its Design in

10

20

30



11.

10

Manchester after it lias "been declared an open de­ 
sign in Japan.

DATED at Lagos this 22nd da/ of March, 1958.

(Sgd.) A.O. Bickersteth
ARTHUR 0. BICKERSTETH 
Defendant«s Solicitor 
(By Original Action) 

128/130, Broad Street, Lagos.

The Defendants, C/o Their Solicitor, 
Messrs. David ft Moore, 
13» Catholic Illusion Street, 
Lagos.

In the
High Court of 

Lagos

No. 6

Particulars of 
Counter-Claim.
22nd March, 
1958
- continued.

20

?To. 7 

REPLY TO PARTICULARS OP COUNTER-CLAIM

IN THE_ITIGH COURT OF LAGOS 

BETWEEN :

Suit No.LD/302/1957

JOHN KHALIL XHAWAM
(Trading as JOHN KHALIL & COMPANY) Plaintiffs

- and -

MESSRS. K. CHELLARAM & SONS (NIG.) LTD.
Defendants

And

JOHN IQLILIL KHAWAM
(Trading as?, JOHN KHALIL & COMPANY) Defendant

(By Counter-Claim)

No. 7

Reply to 
Particulars of 
Counterclaim.
2nd April, 1958.

REPLY TO PARTICULARS OP COUNTERCLAIM

30

SAVE and EXCEPT as is hereinafter expressly 
admitted the defendant (By Counter-Claim) denies 
each and every allegation of fact contained in the 
Plaintiffs' Particulars of Counter-Claim as if each 
and every such allegation were separately taken and 
specifically traversed.

1. The defendant (By Counter-claim) denies



12.

In the
High Co-art of 

Lagos

No. 7

Reply to 
Particulars of
Counterclaim,
2nd April, 1958
- continued.

paragraphs 1, 2, 3, 4 and 5 of the Plaintiff's (By 
Counter-Claiin) particulars of Counter -Claim and 
puts them to strict proof thereof.

2. The defendant (By Counter-claim) avers that 
exclusive privileges and rights in Design No. 459477 
registered in the United Kingdom under the Register 
ed Designs Act 1949 have "been acquired in Nigeria 
by him under the Provisions of the United Kingdom 
Designs (Protections) Ordinance Cap. 221.

3. The Defendant (By Counter-claim) avers that 
he is the proprietor of Design Ho. 459477, by 
Certificate of Registration of Design registered in 
Manchester on the 4th day of January, 1957, the 
copyright in which design subsists for 5 years from 
the 4th of January, 1957 with two further periods 
of five years each.

4. The defendant (By Counter -Claim) avers that 
the said design No. 459477 was at the time of its 
registration new and original.

5. The Defendant (By Counter-claim) avers that 
in or about the month of August, 1956 he sent his 
new and original design to G-osho Company Limited 
Osaka in Japan for the express purpose of having 
the said design printed for registration in the 
Designs Registry in Manchester.

Dated at Ibadan this second day of April, 1958. 

(Sgd.) James B. David

" A. Okubadejo
Solicitors for the
Defendant
(By Counter-Claiin)

The Plaintiffs' (By Counter -Claim) Address :-
c/o Their Solicitor, 
A.O. Bickers teth, Esq.., 
128/130, Broad Street, 
Lagos.

The Defendant's (By Counter-claim) Address :-
c/o His Solicitors, 
M/S. David & Moore, 
13, Catholic Mission Street, 
Lagos .
And A.O. Okubadejo, Esq., 

P.O. Box 405,
Cooperative Bank Building, 
New Court Road, Ibadan. 

Piling 3/6 d 
Ser. 2/ld

10

20

30

40

8/7d Pd. on CR. No .D. 533499 of 2/4/58
(Intd.) ? 50
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13.

Ho. 8

JUDGE * S. NOTES 01? PROC' T ED INGS 

Ig J?jttJ IIIGH COURT OF LAGOS

Y/EDN ESSAY THE 1QTH JDAY OP DECEMBER, 1958

BEFORE THE HONOURABLE

MR. JUSTICE COKER,

JUDGE

" Suit No.ED/302/57

B T W E E :

JOHN XHAIiIL KHAWAM & GO. etc. Plaintiffs

- and -

M/S. E. CHELLARAM & SONS (NIG.) L!ED.
Defendants

In the
High Court of 

Lagos

No. 8

Judge's Notes 
of Proceedings

10th December, 
1958.

BERNSTEIN (Sotire & Miss Grant with him) for 
Plaintiffs.

B1CKERSTETE for Defendants, H.O. Davies leading him.

BERNSTEIN opens his case; Action is for "breach of 
infringement of a registered design. Registration 
L"o, 7 and design is 459477. Known in this country

20 as United Kingdom designs Protection Ordinance Cap. 
221 (Volume 6) Page 345 Refers to Sec. 2. Then 
turns to the registered design Act 1949 Sec. 7« as 
to effect of registration. My case is that there 
is an infringement. Refers to defence and points 
out Section 3 of Cap. 221 and Section 91 of the 
Act of 1949. Refers also to Section 4 Sub-section 
1 of Cap.221. Asks for paragraph 4 of the particu­ 
lars of counter-claim to be struck out as it does 
not contain particulars of his averment that the

30 design was not new or original. Refers patents for 
inventions by T.A. Blarco & White second Ed. Page 
297 headed (Particulars of Objection.) Refers to 
Order 53A Rules 7, 10 and 11. Order 53? Rule 3(2).

RULING; I will not at this stage strike out this 
pleading as in my view it is clearly within the 
right of the plaintiffs to have applied for an 
Order for further and better particulars to be 
filed. This, the plaintiffs have not done, besides,
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High Court of 

Lagos

Ho. 8

Judge's Notes 
of Proceedings.
10th December, 
1958
- continued.

Plaintiffs  
Evidence

No. 9

John Khalil 
Khawam.

Examination.

the paragraph sought to be struck out is ex-facies 
satisfactory and whatsoever particulars are required 
should have been specifically asked for. This 
application is therefore refused.

Bernstein asks for ruling on this point that once 
the plaintiffs produce the Certificate of registra­ 
tion the defendant under a general demand cannot 
seek to challenge the evidence by showing in any 
other way that my client is not the registered Pro­ 
prietor as his pleadings is merely a general 10 
traverse. He therefore abandons this application 
and now callss-

No. 9 

EVIDENCE OF JOHN KHALI! KHAWAM

JOHN KHALIL KHAWAM; Sworn on Bible states in 
English;My name is John Khalil Khawam. I live at 
81, Lebanon Street Ibadan. I am an Importer of and 
Trader in Textiles. I am a Lebanese. I trade under 
in the name of John Khalil Khawam and Co. I have 
been in Textile business in Nigeria for about 21 20 
years. I sell textiles. I sell different kinds of 
textiles. I import the textiles mainly from Japan. 
I sell both wholesale and Retail. I have interested 
myself in the question of designs. I use my own 
ideas for the creation of the designs. I have been 
registering the designs I create. I started regis­ 
tering ray designs since 1956. I had no designs 
before 1956 whether registered or not. The cloths 
I was selling before 1956 had designs on them I 
started to make designs in 1956. 30

I have registered in all about thirty designs. 
I produce my Certificate of the Designs Registered 
by me, and relating to this case. The cloth is 
attached to it. I tender it. Tendered. 21 o ob­ 
jection. Admitted and marked Exhibit "Au . I 
created the designs registered in Exhibit A. I 
registered it in Handlester. I got Gilbert McCaul 
to register it in Manchester on my behalf. I supply 
them with a Shipping Sample of the cloth. I first 
got out a rough sketch of the design myself and 40 
handed it over to ray Artist. The name of my Artist 
is Lameed Ayodele Aroyewun. I see this two sketch 
designs. My artist gave these two to me after he 
dealt with my sketch. I produce this. Tendered.
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15,

DA VIES Objects, there is nothing in evidence to 
show that he was the designer. There is nothing in 
the pleadings to show that sketcnes were made. The 
 defendants had no previous notic^ of the sketches, 
Brier e Is nothing to identify the sketches with the 
subject matter of this case.

RULING: As I understand this objection, it is based 
on the grounds that evidence has not been pleaded 
to show that tho plaintiffs originated this sketch. 
Hie objection, however, overlooks the provisions of 
Order 32 Rule 15 R.S.C. which gives the plaintiffs 
the right even if not pleaded of denying in his 
evidence allegations contained in the counter-claim 
as to whether or not the Designs Is new or original. 
Besides, this evidence Is necessary to support the 
Plaintiff's case that he is the owner of this 
registered derjign, a fact which has been pleaded 
arid put in Issue. I will therefore, over- rule this 
objection. The objection Is over-ruled and the 
sketches are adrantted and marked Exhibits "B" and 
"31".

Exhibits B and Bl represent the designs In 
this case. My Artist or Architect got all the de­ 
tails represented in the Exhibits B and Bl from me. 
I gave ray own rough sketch to my Architect. I paid 
the Artist £7,10.- for the job. I handed the 
sketches of Exhibit 3 and Bl to Mr. Wignall of 
Gilbert McCaul and Go. Ltd. The first importation 
of cloth of the designs was on the 20th January, 
1957. I produce one piece of the cloth with design 
in Exhibit "A" which I imported to Nigeria; Tend­ 
ered. No objection. Admitted and marked Exhibit 
"G". It was manufactured in Japan and I Imported 
it from Japan. I also sent a sketch of the design 
to the Manufacturers in Japan to enable them to 
make Exhibit »C". I sold the cloth Exhibit G in 
both Ibadan and Lagos. I sell in Lagos through a 
cousin of mine. He is a Mr. Alfred Younis . I did 
not hear of any sales of this cloth other than from

I know one Pamisi Awo Fade^u. He came to see 
me during the month of November, 1957, He brought 
something v/lth him to see me. It was a piece of 
cloth nor/ Exhibited to an Affidavit in Court, 
(Bernstein askc leave to withdraw and tender former 
ly the material exhibited to Affidavit for Motion 
for Interim In. j tine 1 1 on. Leave granted).

In the
High Court of 
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- continued.

WITKESS: I see the small piece now shown to me
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Lagos

Plaintiffs' 
Evidence

No. 9

John Khalil 
Khawam.
Examination 
- continued.

(identifies piece attached to Affidavit of Joseph 
Ayanda. Folorunsho). Fadeju brought this to me on 
the occasion of his visit. He brought a whole 
piece from which I cut the one small suit exhibited 
to the affidavit of Polorunsho. I now produce the 
piece which he brought to me. Tendered. No ob­ 
jection. Admitted and marked Exhibit "D". I now 
say that Awofadeju brought two pieces of Exhibit D 
and I bought the two pieces from him. I paid 39/- 
for each of the two pieces I bought from him. He 10 
told me where he bought them from. After he left, 
I started to make my own inquiry. I found that the 
defendants were selling my cloths of my registered 
Designs.

I look at both Exhibits C and B together. 
Looking at them, the designs are the same on both 
Exhibits. I refer to the representations and set­ 
ting on my own design Exhibit 0 they are the same 
on Exhibit D. The predominating colour in both is 
blue. On the first occasion, of my import, I im- 20 
ported about 1,000 pieces of 10 yards each into the 
country. Between January and December, 1957, I 
imported about 9841 pieces of 10 yards each. I sold 
at 50/- £2.10.-) a piece Wholesale. I later sold 
same by Retail. I had sold for 55/- or 53/~ (per 
piece) but the average was 50/- per piece.

Mr. Awofadeju complained to me that he could 
get the same at a cheaper price. Other customers 
complained about the price too. Ky sales fell and 
so I had to reduce my price first to 43/- a piece 30 
then 34/- per piece. I still have about 500 pieces 
of Exhibit "C" left. The complaint was that the 
colours on Exhibit D (defendant) fade when washed 
and so the people refuse to buy my own. Exhibit D 
is inferior in quality and dye to my own designs 
Exhibit C. \7hen I sell at 50/- I made average pro­ 
fit of 15/- on each piece of cloth sold. When I 
sold at 34/- I was losing on the cloth. I claim 
£36,913.15. - for loss of profit for 5 years on the 
basis of importation of 9841 pieces every year. I 40 
claim general damages of £13,096.5.- for the two 
further periods of 5 years in respect of whom I am 
entitled to protection. I have been unable to re­ 
peat my orders for Exhibit C and so could not enjoy 
the benefits of my registration. The total amount 
of damages claimed by me is £50,000--.-d. I have 
got the high standing price of 50/- a piece because 
the designs is new.
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Cro

I know what is called "Adir" Cloth" (Cotton 
crimped African Print) I deny that Adire cloth is 
common in Nigeria. I know Adire cloth are made 
by African women dyers. I now say that they are 
common in Nigeria. I do not know that traders in 
this country take Adire Cloths and send it Japan 
to copy. I have never sold any cloths similar in 
design, to Adire Cloth. When I made the designs on

10 Exhibits B and Bl I had never seen anything like it 
"before. I just invented it. I asked that Exhibit 
C Toe crimped. I have sold crimped cotton before, 
but not of this design. The Artist handed over 
Exhibits B and 131 to me. I have not handed them 
back to him since. I gave Exhibits B and Bl to my 
Agent; Gilbert McCaul Ltd. The Artist has not got 
back Exhibit B and Bl from me. I asked that Exhib­ 
it B and Bl be sent to Gosho & Co. Ltd., Osaka, 
Japan for the purpose of getting one design printed

20 on crimped cloth. This was during August, 1956.
The first consignment of the cloth was shipped from 
Japan on the 6th of December, 1956. I have the 
Invoices covering the consignment here. 1 produce 
the Invoice. Tendered. No objection. Admitted 
and marked Exhibit »E". I see the No.7140 on 
Exhibit "E". That is the number of my sketch. That 
number is allocated to us by Gosho Co. Ltd. I re­ 
ceived frori Gosho Co. Ltd. a Counter-Sketch bearing 
that number. That is with my Agent Gilbert McCaul

30 Ltd. It was sent to them by Gosho Co. Ltd. as the 
Order was made through them. I do not know that in 
Japan the number 7140 represents an open design. 
(N.3. Davies acks for leave to extract certificate 
exhibited to affidavit of Ladharam dated 15/1/58). 
Leave granted.

Witness; I see the copy of Certificate now shown
To" me, I have received letters from Gosho Co. Ltd.
I see the letter (copy) now shown to me.

Q. When you received letters from Gosho Co. Ltd. 
40 y/as it usually signed by Chief of Cotton piece 

Goods Department?

A. I do not take notice.

Q. Look at signature on this document, is it simi­ 
lar to signature on the letters you receive?

A. I do not take notice of the signature. I do not 
know that on the 8/9/56 the design was recorded 
as common design.

In the
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I do not know that in Japan, designs are registered 
with Japan Textile Colour Design Centre. 1 did not 
find out in Japan whether anyone would go into the 
market and buy this design. I enquired but was told 
by McCaul & Co. Ltd. that nothing will be registered 
in Japan. As soon as I receive the shipping samples, 
I decided to register it in Manchester. This was 
about December, 1956. I still say that the design 
is my own idea. I created it. There was no design 
similar to this design in the market when I made my 10 
own.

I see the cutting now shown to me. 1 have seen 
it about one year ago. I produce it. Tendered, 
only for identification. Admitted as Idii. X. I saw 
Idn. X after my own design came into Nigeria. Idn. 
X is also cotton crimped African Print. I see many 
kinds of copies of my design after my own importa­ 
tion. I deny that 7001 is the number of iny design. 
It is l\fo.7140. The first consignment arrived in 
this country in January, 1957. I do not know the 20 
exact date. I do not put any other i:..idioption of 
registration on Exhibit C because I have already 
put my name on it. When the goods were first manu­ 
factured, I had not got the registration number of 
the design.

My brother might have instructed I/Ir. Obisesan 
Barrister-at-Law to write to the defendants. I did 
not instruct Obisesan. When I knew of the letter I 
wrote another letter. I did not employ l/Ir.Obisesan 
to write on my behalf. 30

I first discovered that the defendants were 
selling Exhibit D in November, 1957. Before ther.., 
I did not know that anyone else apart from me was 
selling. It was a surprise to me. The second con­ 
signment arrive in April, 1957 for 1,982 pieces. 
The third consignment for 1,980 pieces arrive in 
June, 1957. The fourth for 2,000 pieces arrived in 
July, 1957. The 5th consignment for 1897 pieces 
arrived in October, 1957. I cannot say how much of 
Exhibit C I had in stock in November, 1957. When 40 
I first knew the defendants were selling Exhibit D, 
I did not check my stock. Up till today, I. have not 
checked my stock. I think that Awofadeju saw me 
after the 20th of November, 1957, but in November, 
195T. He saw me between the 20th of November and 
the 30th of November, 1957.

I see the letter now shown to me I wrote it to
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the defendants. I produce it. Tendered. No ob­ 
jection. Admitted and marked Exhibit "P" . Yfnen I 
wrote Exhibit J I had already seen ray own Lawyer, 
Mr. Okubadejo. 1 was told by my brother that Mr. 
Obisesan had written a letter. The lawyer brought 
a copy of the letter to the office and gave it to 
my brother. My brother showed me the letter. I 
see the letter now shown to me. It is the one that 
I say/ the copy of. I produce it for identification. 
Tendered for identification. Admitted and marked 
"Iden.XI". I see the letter now shown to me it is 
the one Ur. Okubadejo wrote on my behalf. I produce 
it. Tendered. No objection - Admitted and marked 
Exhibit "G". I see the letter now shown to me. It 
is the reply to Mr. Ckubadejo. I produce it. 
Tendered. No objection. Admitted and marked Ex­ 
hibit H. I see the letter now shown to me. It was 
written, at my instance by Mr. Okubadejo to Mr.Davies. 
I produce it. Tendered. No objection. Admitted 
and marked Exhibit "J" .

At this stage further Gross examination is 
adjourned till tomorrow the 11/12/58 at 9 a.m.

Ii. 0.^^IXAVIBS; Appeals for case to be adjourned as 
he is appearing in the Assizes tomorrow in the case 
of R. Vs. Oke and his junior is going to the Court 
at Ekot Ekpene.

BMITSTEJQT; Opposes the application for adjournment. 
"rill's was not intimated to me before now.

RULINGs As I stated in my ruling as regards the 
adjournment asked for by the defendants, had it 
been opposed I would have refused it. This matter 
has had to displace another matter which I had had 
to adjourn till next year in order to make room on 
these dates agreed upon by Counsel I do not see any 
reason why same arrangements would not have been 
made by the defence to see that this case proceeds 
on the dates fixed for the hearing. I will not 
grant any adjournment on same case and hearing will 
proceed tomorrow as originally fixed by consent.
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(Sgd.) G.B.A. COKER.
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Re-examination,

THURSDAY THE 11TH DAY OP DECEMBER, 1958
Suit Ho. ID/302/5.7

Appearances as before. 

Bickers teth absent.

JOIIH I^HALI^ KHAjMM; Re-called and resworn on the 
Bible S'Ea^e's In answer to further Cross-examina­ 
tion by Davies ;

I made the calculation I described yesterday 
before I instructed Mr. Okubadejo.

Re-examined; 10

The number of my sketch with the Japanese 
Manufacturers is 7140. I see the letter now shown 
to me. It relates to the number of sketch. I pro­ 
duce it. Tendered. Ho objection. Admitted and 
marked Exhibit "K" . The letter is from the C-oshc 
Company, Japan. I confirm that the Counter sketch 
from Japan is also numbered 7140. I produce a 
counter sketch bearing the number 7140. Tendered. 
Ho objection. Admitted and marked Exhibit "L". 1 
see the other copies of the Counter Sketch now shown 20 
to me. It is the second Sketch. I produce it. 
Tendered. Ho objection. Admitted and marked Ex­ 
hibit LI.

I see Exhibits L and LI. The number on Exhibit 
LI is 7140/2. The design which 1 eventually regis­ 
tered is 7140/2 are shown in Exhibit LI. The design 
Exhibit LI was a revision of that in Exhibit L in 
Exhibit LI, the lines are thicker and smaller. 
They were copies of my own sketch. I see the in­ 
voice Exhibit E. I see the number 7001 thereon. 30 
It contains two different orders. One lot is ITo. 
7140 and the other lot is I\To. 7001.

I imported cotton from Japan since 1953. The 
cloth of other registered designs of mine which 1 
sell are not different from the cloth concerned in 
this case. All these designs are known as African 
Cotton Crimped print. I know the v>;ord "Anire". 
Adire is native cloth tied and dyed. Exhibit C is 
not called "Adire".
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No. 10

._ i ^_ Sworn on Bible states in 
"Ybruba i ~ lly nairfeTs Isaiah Parnisi Awofadeju. I live 
at EW2"330 Ori-Eru, Ibadan. I am a trader. I know 
Mr. Khawam. I trade in textile and have a shop. I 
know the defendant company. I buy cloths from them 
as well as from the plaintiffs. I remember some 
time ago, I went to the Plaintiff and complain

10 about some cloth I bought. I use to buy Exhibit 
"G" among others, from the plaintiffs. This was 
about 3 years ago. I bought at £2.10.- per piece 
(Wholesale price by the case). I also bought goods 
from the defendants I went to the defendants' shop 
at Ereko. "I saw Exhibit D on the defendants* 
counter. I found that it was like the one (Exhibit 
C) that I bought before from the plaintiffs. I 
bought Exhibit "D" from the defendants. I bought 
Exhibit D at the rate of £1.18.- per piece (Whole-

20 sale price per case) I bought two cases from the
defendants as 1 saw i'o was very cheap. In one case 
there are 50_pieces. I went to defendants' shop in 
November, 1957.

In the sane month of November, I went to the 
Plaintiff. I told him he was cheating me as I 
found at £1.18.- the cloth I was buying from him at 
£2.10.- I took part of Exhibit D with me when I 
went to the plaintiff. The plaintiff said I was 
lying ana that no one else could order for or im-

30 port any cloth similar to Exhibit G . I then pro- 
ducod a piece of Exhibit D. He asked me to sell 
two pieces to him I sold two pieces to him at 
£1.19.- each. I was reselling at £2 per piece. I 
was selling both Exhibits G & D at £2 per piece. I 
was selling ExJ.iibit 0 at a loss. The buyers were 
paying the sa;ae price for both. At first when I 
brought Exhibit I) I did not suspect anything, later, 
I found tlmt Exhibit I) was fading on the shelf in 
my shop. £2.10.- a piece is the high price. I said

40 the price was high because when I bought Exhibit C 
for £2.10.- I use to sell for £3. But when Exhibit 
D came into the market, I could only sell both Ex­ 
hibits G and D for £2. Exhibit G did not fade at 
all. The dye is superior in quality.

Gr p & s ~ex amingd .

I have be or; trading in Textiles for the past 
eighteen (18 years). I know "Adire" (Tie and Dye)
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cloths. I know "Adire" cloth represents the native 
way of putting dye on cloths; even my wives make 
it. After sometime the Europeans started to import 
that type of design. I first saw European designs 
of "Adire" about four years ago. I do not know 
about design, and only bought cloths in the market, 
I see Exhibit C. I call it "Adire Oyinbo'1 (That 
is, tie and dye cloths made by European). There 
are different colours, but I never saw the kind of 
Exhibit C before I bought it from the Plaintiff. I 
never saw Iden. X before, I had seen, it before, but 
I never bought out of it. I always go round the 
shops. The cloths which I call "Adire Oyinbo" had 
been in the market for some years now. There are 
different kinds of it, but I do not buy it. Iden.X 
is also a type of "Adire Oyinbo". I see the piece 
material now shown to me. I "bought the type from 
the defendants too. I bought for £1.18.- I produce 
it for identification. Admitted as Exhibit X2. I 
deny that the only difference between Exhibit C 
and other types of "Adire Oyinbo" i.e. Exhibit D is 
the colour. There is the difference of colour. The 
cloth is also different as Exhibit C is of superior 
cloth. I traded in African Crimped Cotton since the 
past four years.

Re-examination. Re-examined.

I do not import cloths before, 
designed any cloths before.

I have never

10

20

No. 11

Lameed Ayinde 
Aroyewun.

Examination.

No. 11 

EVIDENCE OF LAMEED AYIKDE AROYETOI; 30

LAMEED AYIEDE AROYEYAJN; Sworn on Koran states in 
Yoruba.Myname is Lameed Ayinde Aroyewun. I live 
at M2/160, Amunigun Street, Ibadan. I am an 
Artist, I know the plaintiff Mr. Khawam. I did 
many ;jobs for him as an Artist. 1 made several de­ 
signs for cloths for him. I look at Exhibits B and 
Bl. I made both of them. The Plaintiff brought a 
sketch which he gave me. This was sometime 1956. 
It was from the sketch that I produced Exhibits B 
and Bl. He paid me for my work. After finishing 40 
Exhibit B and 31. I showed a rough sketch to 
plaintiffs. He compared them all and as he was 
satisfied with. Exhibits B and Bl I destroyed my
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sketch. The plaintiff paid me £7.10.- I handed 
Exhibits B and Bl to the plaintiff. I wen^ round 
the market myself to look at various designs on 
cloths and other things. This r.t- in the interest 
of my work. I did not see Exhibits B and Bl any­ 
where else before.

pros s-examined.

I see Exhibit B. There are some things writ­ 
ten at the back of Exhibit B. I. wrote the words 

10 "Adire Eleko" appearing on the back of Exhibit B. 
I did not write anything else. I wrote "Adire 
Eleko" at the back of Exhibit B because such type 
of cloth is produced at Abeokuta where white cloth 
is "tied and dyed". In the cloth is tied bits of 
"Pap" (Solidified) I now say that "Adire Eleko" is 
not tied at till. It is made with starch and solid­ 
ified Pap (Eko).

I have been an Artist since I was at School in 
1933. Europeans have never copied the type of Ex- 

20 hibit- before. I do not know that Europeans copy 
"Adires" and then import them into this country. I 
only made my designs from the sketches given me. I 
do not invent designs myself. I wrote the words 
"Adire Eleko" to ensure it resembles the "Adire 
Eleko" and this is how they made "Adire Eleko". It 
was after I completed Exhibit B that I discovered 
it resembles "Adire Eleko". I had seen "Adire 
Eleko" before, but not this kind or design. This 
is a different kind of the types of "Adire Eleko" 

30 that I have seen before. It has never existed be­ 
fore. The sketch I made is new. Both the drawing 
and the colour I had never seen in the market before.

I see Iden. J. I do not know anything about 
it. I did not draw Iden.X. I have never seen it 
before. I cannot say that Iden.X. is "Adire Eleko". 
Iden.X is different from Exhibit C. The colours 
are almost the same. The patterns in Iden. X and 
Exhibit 0 are different. They are similar. I say 
Iden.X is not Adire Eleko because "Adire Eleko n is 

40 not made in the way or character of Iden. X. Those 
who made "Adire Eleko" do not make it in the pattern 
or design of Iden. X. They make cloth of the pat­ 
tern of Exhibit G, but not of Iden.X. The con­ 
figuration in Iden.X is different from that in 
Exhibit C. Those who make Adire Eleko cannot make 
the three Zig-Zag lines contained in Exhibit C.
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They can make two such lines, but definitely not 
three.

I cannot say whether the cloth in Ideri.X and 
Exhibit C are the same. Both contain white, "blue 
and black. The colours are the same but one is 
deeper than the other. The designs are different. 
The patterns do not look alike.

In the interest of my work, I go round the 
market to look at various designs. If I had seen 
Iden. X afar off, 1 would go near it as it appears 
to look like my own. When I got near, I would see 
the difference. In the market, the design is known 
as "Federal 11 . I do not know that it is called 
"Cotton Crimped" African Print.

Re-examination. Re-examined.

I wrote the words "Adire Eleko" at the back.

10

Ho. 12

Frederick 
Wegner.

Examination.

No. 12 

EVIDENCE Off FREDERICK WEGNER

FREDERICK WEG-1ER; Sworn on Bible, states in 
English:My name is Frederick Wegner. I live at 20 
No.17, Jibowu Street, Yaba. I am the Representa­ 
tive in lagos of Ivl/s. Gilbert McCaul & Co. ltd. The 
Office is at No.36, Idumagbo Avenue, Lagos. My 
Company dealt with registration of a design by the 
Plaintiffs. I see Exhibits B and Bl. They were 
the two sketches I received from the plaintiffs. I 
received them from Mr. Khawam in August, 1956. We 
registered the design in Manchester on behalf of 
the Plaintiffs Exhibit B was the first sketch.1 re­ 
ceived from Mr. Khawam. Later on he gave me Exhibit 30 
Bl. I registered Exhibit Bl and not Exhibit B. My 
Company asked the supplier in Japan, that is to say 
the Gosho Co. Ltd. to produce a counter sketch and 
later on we asked them to produce a sample cutting. 
They gave us two counter sketches. Exhibit L was 
the first Counter sketch we received based on the 
sketch Exhibit B later we received counter sketch 
Exhibit LI, based on the original sketch Exhibit Bl. 
Mr. Khawam first gave me Exhibit B. I sent this 
immediately to Japan but later Mr. Khawam brought 40 
Exhibit Bl to me. I sent Bl to Japan arid then I 
got Exhibit LI from the Company in Japan.
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As a result of my discussion with Mr.Khawam I 
placed an order with The Gosho O- Ltd. in Osake, 
Japan for African Crimped Cotton Prints of the de­ 
sign in Exhibit LI. I askad tha* the designs LI be 
printed on the goods I ordered. I received a sample 
cutting of the cloth, and forwarded it to my head 
office in London, with a request that the design be 
registered on behalf of the plaintiffs in Manchester.

I see the numbers at the back of the Exhibits 
10 L and LI. Exhibit L shows the number 7140. Exhibit 

LI shows the number 7140/2. These numbers were 
given by Gosho Co. in Japan and they represent the 
design number of the Plaintiffs with the company.

My company are Manufacturers' Representatives 
and Confirming Houses. We deal in African Cotton 
Crimped Print manufactured in Japan. I first came 
to this country in 1937 and I nave been in the Tex­ 
tile trade since then. I have heard of "Adire 
Cloth". Exhibit C is called "Adire Cloth". Origin- 

20 ally "Adire Cloth" was printed locally, but this 
kind of cloth is called by the natives "Adire". The 
word "Adire" does not refer to the design but to 
the type of cloth which is being used for the native 
dress. I would include the design in the expression 
"Adire". The design in Exhibit C is not a ITative 
Design. A design in order to get a market must be 
one which is liked by the natives. The design in 
Exhibit C is a good design. It has a great effect 
on the selling value of the goods. It could be 

30 sold at good profit.

The features of the design in Exhibit C are 
the light blue stripes and the narrow white stripes 
with black patterns inside. The stripes are run as 
black zig sag lines on white back ground. Next to 
these is a, wide black stripe on which are printed 
stars and circles. Then there is a blue stripe 
which is featured several times. The colour is not 
part of the feature. The configuration of the lines 
and patterns constitute the features of this partic- 

40 ular design. Tlio most distinctive features of the 
designs arc the rosettes shown over the black back­ 
ground. The stars and the zig zag lines are also 
parts of the distinctive features of the design. 
Before I ordered it out for the plaintiffs I had 
never seen tlio design of the type of Exhibit C be­ 
fore. 1 have seen exactly the same design in the 
market about a year after the first importation of 
Exhibit C. I see Exhibit D, the design on Exhibit D
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Cross- 
examination.

is the same as Exhibit C, "but the colours on
Exhibit D are lighter which may be due to fading.
I see both Exhibit C and Exhibit D together. It is
rather hard to compare qualities without instruments,
but feeling with ny hand, I can say right away that
Exhibit I) is of an infer- or quality to Exhibit C.
And the colour especially, the light blue colours
in Exhibit D are not as the colours in Exhibit C.
The price of 50/- a piece for Exhibit C is a fair
price and as I know the cost price, I know there is 10
a margin of profit on this price. The quality of
the design is responsible for the price of 50/~ a
piece at which the cloth is sold. The design is
liked by the Natives who are prepared to pay higher
price for the design like this.

Gross-examined

A confirming House extends credit facilities 
to importers and is a side line to Manufacturers' 
representation. In this business, my company re­ 
presented Gosho Co. I see the letter now shown to 20 
me. It is from my principals, Gosho Co. Ltd. I 
see Exhibit K. I have seen the signature on it 
before. It resembles the signature on the other 
letter now shown to me. I produce it for identifi­ 
cation. Tendered for identification. Admitted as 
Iden.X3. In Iden.X3, Gosho Co. said design lTo.7140 
is an open design. Being open Design, 1 know from 
experience that there are very many designs, of 
"Adire Cloth" made in Japan as well as in Nigeria, 
It is impossible to register any design. The 30 
Japanese Suppliers quite often explained that the 
Design Centre in Japan refuses to accept the 
registration of the various designs submitted for 
registration by the Design Centre in Japan are 
called "Open or Common Designs". That is the 
reason why ray customers applied for registration 
in Manchester to be safe guarded against the copy­ 
ing of their Designs.

"Adire Cloth" is also known as Cotton Crimped 
African Print. Any design of "Adire Cloth" can be 40 
bought in the open market as it is not registerable 
there. By any design I mean those which are de­ 
clared "open". In Japan, certain design are- 
registered and is protected by Japanese Law. Every 
Importer knows and ought to know that before order­ 
ing out a new design, it is his duty to enquire 
from Manchester whether or not the design has been 
previously .registered. Even though, it is au Open 
Design in Japan, the Importer still has to do his
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duty if he is importing the goods into Nigeria. I 
would advise an Importer to take a Sample cutting 
and send it to the Manchester Registry to make en­ 
quiry as to whether or not it has "been previously 
registered. I am not quite sure whether a man hav­ 
ing registered a design must publish it, I do not 
know the law dealing with registration of designs.

I forwarded Exhibit B to Japan on the 22/8/56. 
I received an acknowledgment of the receipt of Ex- 

10, hxbit B on 8/9/56 with a letter dated 31/8/56. With 
a letter dated 13/9/56, the Gosho Co. forwarded to 
me Exhibit L. On the 5/10/56, the Gosho Co. for­ 
warded to me Exhibit LI. I placed the first order 
on the 10/9/56 but not for the revised sketch only 
to secure the price after approval of the revised 
sketch. Y/e later cabled instructions to the Gosho 
Co. to supply 2,000 pieces according to the design 
Exhibit LI. The cablegram was sent. On the 29/9/56 
my order for the revised designs was accepted by 

20 Gosho Co., it was for 4,000 pieces.

The position was like this. On 10/9/56 the 
plaintiff ordered from the Gosho Co. 4000 pieces of 
the design 7001. In the meantiine, the design Bl 
came through and we gave instructions to Gosho Co. 
to print 2,000 pieces of that order with the design 
Exhibit Bl. and the balance to be still in design 
7001. The price in Japan for cotton crimped African 
Print is the same. Later he got the other Orders 
at lower prices because the prices fell in Japan.

30 i.e. half cheaper per yard. He paid for a piece
in Japan the price of 25/- per piece GIF Lagos. The 
words GIF means delivered at Lagos without duty. I 
placed order for Exhibit LI on the 10/12/56 for 
2,000 pieces, on the 24/1/57 for 4,000 pieces, on 
the 17/9/56 for 1,000 pieces. I forwarded the 
sample l sent for registration to our London Office 
on the 3/12/56. The first consignment of these 
goods arrived here about the 20/1/57. I see Exhibit 
"E". It is an invoice and Custom Form. I deny that

40 design ITr, .7001 and 7140 are the same. There is no 
difference to the Manufacturers as regards the 
price. V/e tried later to get the Gosho Co. to 
register in Japan, but they were unable to do so. I 
advised the registration in Manchester as the goods 
v/ere being imported into Nigeria.

I see Iden.X and X2. Both are cotton crimped 
African Print. I see Exhibit C. The features in 
Exhibit C and Iden. X are quite different but Iden. 
X shows an attempt to copy Exhibit C. It is possible
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Re-examination,

for Exhibit C to have copied Iden.X, but being in 
the market everyday I saw Ideri. X in the raarket 
only at a later day, i.e. after Exhibit G came into 
the market. I have never had anything to do with 
Iden X2 before. I have not got anything similar to 
Iden. X2 in ray file. There is a large variety of 
cotton crimped African Prints. My duty is to help 
the Plaintiffs to register Exhibit C in Japan.

Re-examined.

I said the price paid for 7001 and 7140 in 
Japan are the same. Nevertheless, the selling 
prices in Nigeria are different. The difference is 
because the design in Exhibit C is much more liked 
in Nigeria than the one in 7001.

C as e f o r_ pi aint iff.

Case is adjourned by consent to the 3rd, 4th, 
5th and 6th February, 1959 for further hearing.

(Sgd.) G.B.A. COKER.
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L NARAIEDAS IADHARAM

NARAINDAS LADHARAM ; Affirming states in English: 
'My name is Naraindas Ladharam. I live at 54-, 
Marina, Lagos. I am the Textile Manager to the 
defendant Company. I have been with K. C he liar am. 
since 1936. I have been textile Manager since 8 
years ago. Cotton crimped African Print is origin­ 
ated from the African "tie and dye" process. This 
is common in the market here and v/ss known for 
several years. Foreign merchants usually obtained 
the "tie and dye" designs, copied them, and sent 
them to oversea markets for manufacture. Sometimes 
the merchants send them to Japan. In Japan, the 
designs are copied and reproduced on cloths.

I know the particular design No. 7140 in ques­ 
tion here. It is an open design in Japan which any 
merchant can order. The defendants did order some 
time in 1957 the said design. Before 1957, we had 
ordered similar designs in 1956, and in 1955. I 
see the cuttings (idens.X and X2) now shown to me.

20

30
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The defendants did order them in 1955 and 1956 under 
design No.7140. I now tender them. Tendered. No 
objection. Admitted and marked Exhibits M and Ml. 
We "bought after it was offered to us. Exhibits M 
and LI1 are Designs No.7140.

I see Exhibit D. It is one of the pieces of 
cloth the defendants sell. Sometime in 1957, the 
defendants were offered by the Gosho Co. of Japan 
through our office in Japan, cloth of the Design

10 Ho.7140 R. We accepted the offer and placed some
orders. Exhibit D is one of the pieces of cloth of 
the Desi;^! lTo.7140 R. We ordered for 380 pieces of 
10 yards each of 36" wide. I have the Invoices 
concerning the order with me. I produce it. 
Tendered. No objection. Admitted and marked Ex­ 
hibits N and Nl. I see the documents now shown to 
me. They are the confirmation documents of the 
order for Design No.7140 R. I produce them. 
Tendered. No objection. Admitted and marked

20 Exhibits 0 and 01. The goods arrived on llth Novem­ 
ber, 1957. The goods are Exhibit D. The goods were 
cleared on the 18th November, 1957. We cleared on 
that date 63 cases containing five different de­ 
signs, one of them being No.7140 R Exhibit D. These 
were 1 ;:J cases. 17 of these- cases contain. 15 pieces 
each and one case contains 30 pieces making a total 
of 880 pieces of the Design No.7140 R.

We have an Invoice Department separately which 
works in conjunction with the Shipping Department.

30 When a ship arrives in Lagos, the Shipping Depart­ 
ment are called upon to get the manifest from the 
shipping Company and the cargo brought by the boat. 
The particulars of the manifest are entered into 
the Manifest Book and after this the cargo is 
cleared from the Customs. Waybills are prepared by 
our Customs Clerks and handed over to the lorry 
drivers who clear the goods from the customs. The 
Manifest Book is kept by a Clerk in the Shipping- 
Department, he is under a different section. I also

40 supervise the Shipping Department. The Book, is 
generally under my control. I produce the Book. 
Tendered.

liEElTSTEIN objects; We want the manifest from which 
the entries in the book are made; they constitute 
the best evidence.

DAVIES: This being tendered to show what goods 
were received by the defendant. Book is kept by 
the defendant.
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COURTs There is evidence to the effect that the 
book now sought to be tendered is kept by a clerk 
in the Shipping Section, which is generally under 
the supervision of the witness. The witness also 
states that he is in control of the book. As I 
understand the objection of counsel, it is this, 
that as the entries in the book are extracted from 
the manifests, such manifest should be produced. I 
take the view that it is not here sought to prove 
the contents of the manifest and all the witness 10 
could do in the circumstances is to produce the 
best admissible evidence of his own business activ­ 
ities . In these circumstances I will overrule the 
objection, and admit the Book. The Book is hereby 
admitted and marked Exhibit P.

WITNESS continues t I see Exhibit N. It is a
General Invoice. I see Exhibit Nl. It is the
Specification of the goods covered by the Invoice
Exhibit IT. We cleared the goods on the 18/11/57
and sold them at our Depot No.l shop at Ereko 20
Street, Lagos. We sold about 500 piece?-;. We now
have the balance in our custody at present. I did
not know that the plaintiffs were selling a similar
design or same design.

We later received a letter from the Plaintiff's 
Solicitora about the Design. I see the letter now 
shown to me. We received it from Plaintiffs' Soli­ 
citors. I produce it. Tendered. No objection. 
Admitted and marked Exhibit Q. We later received 30 
the two letters now shown to me. These are Exhib­ 
its P and G. After receiving Exhibits Q, 3? and G, 
we wrote a letter to our office in Japan. We later 
received a reply from our office in Japan. It was 
a cablegram. I also received this letter from our 
office in Japan. I produce them. Tendered.

BERNSTEIN Objects; The telegram and the letter 
have nothing to do with us. They are res int_er 
alias acta.

DAV1ESs We made enquiries after receiving letters 40 
from plaintiffs' solicitors. Davies refers to 
Section 90(2) of Evidence Ordinance Cap,63-

BERNSTEIN: States Section 90 of Cap.63 does not 
assist the witness. Refer to 90(3) and states 
proceedings are anticipated. Says when both the 
telegram and the letter were written action had 
been instituted.
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DAYXES submits tliat Section 90 is applicable. The 
writers in Japan are not inter esjed partie- . The 
certificate enclosed cam?1 from J ipan Textile Colour 
Design Centre. It is dated 17/1-/57 and letter is 
dated the 18/12/57. The telegram was dated on 
17/12/57.

COURTs The documents which are now sought to toe 
tendered are dated the 17th December and the 18th 
December, 1957. The writ in this action was signed

10 by Dickson J. on the 3/12/57. In his evidence the 
witiiess did state that the defendants wrote to their 
Office in Japan and what it is now proposed to pro­ 
duce are the replies from "Our Office in Japan". At 
this stage, I am not concerned with the titles or 
designation under which the letter or indeed the 
telegram had emanated. I go by the evidence before 
me and in my view these documents now sought to be 
produced are Statements by parties interested and 
are therefore sought by the provisions of Section

20 90(3) of the Evidence Ordinance Cap.63. In my view, 
if the documents are to be admitted at all, they 
could only be so admitted by the provisions con­ 
tained in that section of the Evidence Ordinance 
only. I may also point out that Section 90(5) 
gives the Court a discretion to reject such state­ 
ments even ii.' all statutory requirements are com­ 
plied with In it it would be in the interest of 
justice so to refuse it. I consider it improper to 
admit a;s evidence at this stage such a document al-

30 ready made after the institution of proceedings in 
this case and apparently bearing on the subject 
matter of this dispute. The objection is therefore 
upheld and the documents are rejected.

V/ITHES3 continues; I made enquiries in Japan. As 
a result of the enquiries, the defendants received 
a certificate from Japan. This is the certificate. 
I produce it. Tendered. No objection. Admitted 
and marked Exhibit R.

I now see Exhibit C. I first saw Exhibit G in 
40 Court in this case. To me, Exhibit C is not a new 

design. It is no more than a copied design from the 
African "tie and dye" prints. I now compare Exhib­ 
its C and 1.1. They are both similar. I see Exhibit 
C and Exhibit D. They are the same design.

I do not know the relationship between Man­ 
chester ana Japan. If we had known that the plain­ 
tiffs had registered the design - Exhibit C, we
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Cross- 
examination.

would not have imported it. We would not in any 
case have ordered if we knew that Khawam & Co. had 
registered it even though, we know it was an open 
design.

The defendants have sold Cotton Crimped 
African Prints for many years.

Note; At this stage, Mr. Bernstein for the Plain­ 
tiffs states that the Plaintiffs are admitting that 
the defendants had before this particular design in 
issue in this case, "been ordering and selling cotton 
crimped African prints without reference to any 
particular design for many years.

At this stage case is adjourned till tomorrow 
morning for Cross -examination of the witness and 
further hearing of the case.

Case adjourned till 4/2/59.

(Sgd.) G-.B.A. Coker. 
3/2/59.

Gr o i ss -exainined .

WEDNESDAY -IHE 4TE JAY 0? FEBRUARY, 1959

Suit Eo .I£D/3Q2/5_7 . 

John Khali 1 Khawam & Co. Y. K. Chellarari Sons.

Bernstein (with him David, Okubadejo and llios Grant) 
for Plaintiffs .

H.O. Davies Q.C. (Osibogun with him) for Defendants.

NARAIKDAS LADHAEAM: recalled into tho "box and re- 
sworn by affirmation states in English in answer 
to cross-examination by Bernstein; -

I am the Textile Manager of the Del' unde 
do not describe myself so because this is a textile 
case. This is a textile case. I remember I gave 
evidence a few days ago before Mr. Justice Bellamy. 
I then described myself as an Office Merger. The 
case before Bellamy J. was not a textile c^--'-. I 
have been with the defendants since 1936. Origin­ 
ally it was called K. Chellaram <•: Sons. It became 
incorporated only in 1947. There are about twenty 
persons employed by the defendants in Lagcs. I 
work in the Office. The defendants have an office 
in Manchester. We also have an office in India.

10

20

30
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We also have an office in Japan. We have stores in 
most of the important centres ir Nigeria. All our 
shops sell imported goods. They indent the goods. 
All the Indents are bookec. from .1 , : agos.

The defendants have a special section of their 
establishment dealing with the indents. I cannot 
say how long the Manchester office had been estab­ 
lished. I have known of the Manchester office 
since 194-9 or 1950. We do not have an interchange

10 of personnel between Lagos and our other branches 
or offices overseas. I am not a director, just a 
paid employee. I was an honorary director for some 
time. I ceased to be such a director from December, 
1958. I am shortly going away on leave and there­ 
fore I have been relieved of my office. I swore to 
an affidavit in this case. I do not remember the 
actual date in December, 1958 that I ceased to be a 
director. I cannot say when in December it was be­ 
fore Christmas. On the 21st December, 1958, I

20 swore to an affidavit and described myself as a 
director. I denied I was a director because at 
present I an not a director.

I was in Court throughout the proceedings. I 
heard Mr. Khawaui, the plaintiff testifying that the 
idea for this design came out of his head. I can­ 
not say whether or not Mr, Khawam invented the 
design. We now admit that the plaintiffs are the 
registered proprietors of the design in dispute. I 
am representing the defendants company. I am the

30 person in charge or control of this matter and this 
case from the beginning. The defendants have never 
registered any designs in Manchester. The defendants 
have never registered any designs in Nigeria or 
Japan. I am the person who would register any de­ 
sign for the defendants if they propose to register 
one. I was Office Manager. I ceased to be an 
Office Manager about eight years ago. It is part 
of my case here that the design in issue was an 
open design in Japan. I thought I would sell this

4-0 design in Nigeria because it is an open design in 
Japan. I cannot say whether or not the defendants 
have been concerned in another infringement case.

I have seen people doing the "tie and dye" 
cloths (Adire cloth). It is a native method of 
putting the design on the cloth. The plain cloth 
is tied in small knots with strings. The tying is 
done in different ways according to the design con­ 
templated. The material is then dyed. I have
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never seen the complete process. I do not know 
what is put inside "before they tie the cloth. I do 
not know whether or not it will be simple for the 
defendants to investigate in Manchester whether or 
riot a design was registered there. All designs are 
open in Japan and especially -the "tie and dye" de­ 
signs. We sold Exhibit D at 38/1 a piece. I see 
Exhibits C and Ml. They are not similar. I see 
Exhibit M. I also see Exhibit C. They are similar. 
I say they are similar, because if you hold them at 10 
a distance, they both look alike. When however one 
goes nearer, they both look different one from the 
other.

I say that the design in dispute here is not a 
new design. I cannot now produce the othej" designs 
which I claim to be similar with or identical to 
this. There are several in the market. I can only 
produce Exhibits M and Ml. I say this design, is 
not original because it has been copied from the 
native "tie and dye" designs. I have never seen 20 
any native design exactly like the one in question 
here. I have only seen similar ones. The design 
we ordered for was No. 7140R.

I see Exhibits L and LI. I did not hear the 
evidence that counter sketches cf Exhibit B and Bl 
were made in Japan. Exhibit L bears at the back 
the Ho.714-0 and Exhibit LI bears at the back the 
No.7140/2. The No.7140 is assigned to the cotton 
crimped African print. The letter R. signifies 
only a variant of it. I do not agree that 7140R 30 
means "7140 Revised". Exhibit D came from our 
Japan office. They were offered by G-osho Co. to 
our office in Japan. They were pur-chased by our 
Japan office and sent over here. We received the 
Confirmation Notes in Lagos. Our office in Japan 
is the buying centre for all our branches. We order 
for goods from Japan. Gosho Co. offered about five 
different designs to our Japan office. Our Japan 
office wrote us about them and we ordered for the 
goods. 40

I saw Exhibit C for the first time in this 
Court. I did not know that the design belonged to 
the Plaintiffs. I did not know that plaintiffs 
were selling Exhibit C from January, 1957. The 
offer to us by the Gosho Co. was in May or June, 
1957. I do not agree that a design is a very im­ 
portant part of the material. Prom the selling 
point of view, the design sometimes has an import­ 
ance at other times the design is not important. In
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this particular case, from the selling part of 
view, the design is not very important. We never 
saw the design in point before we ordered for it 
from Japan, We do not give consideration to 
whether or not a particular design is being sold 
or made "by any other trader.

R e -examin_ed.

I now know that plaintiff is the proprietor of 
the design in issue. I only know this since this 
case.
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No. 14 

EVIDENCE OP ROBERT ASTON HOI&ATE

ROBERT ASTON HOLGATE:______ Sworn on Bible, states in 
My name is Robert Aston Holgate. I live

I am a senior
English;
at No.11, Thompson Avenue, Ikoyi. 
research officer, Federal Institute of Industrial 
Research. I am in charge of textile technology. 
Since I came to Nigeria I have been in charge of 
the textile training centres through the Regions. 

20 I do all the laboratory tests on textiles.

I now see Exhibit C. It is crimped cotton 
cloth. On first examination, I should say it has 
been roller printed with a design within another 
design. The design has typical motifs which are 
common to those employed in Nigerian Adire cloths. 
The colours, especially the dark indigo are again 
typical of adire cloths. The design is a variation 
of an old theme. I have never seen this particular 
design before. I have seen many designs similar to 

30 this. If someone said he sat down and thought out 
this design I would say he is speaking the truth. 
The design is a variation of an old theme. - The old 
African Adire print. In Exhibit C, the Herring­ 
bone stripes, the stars and the repetition of 
circles can be found separately in many adire 
cloths.

I see Exhibit M. I also see Exhibit C. They 
are both similar. They have the same basic idea. 
Exhibit M is also a variant of an old theme. If 

40 someone said he though out Exhibit M I will believe
him.

No. 14

Robert Aston 
Holgate.

Examination.
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Gross- ex anineg..

1 have heard of the Registered Designs Act 
1949. In my researches I am concerned with tho 
manufacture of cloth. 1 deal with the chemical and 
scientific side of the manufacture. It is in that 
way and also through research that I come to know 
about ad.ire cloths. I myself did a survey of the 
adire dying industry. I manufacture adire cloth in 
my own. laboratory. We are concerned with the manu­ 
facture of the adire cloths. I was never concerned 
with the buying or the selling of these goods. I 
have never before in a court been concerned with 
giving evidence in a case of infringement of regis­ 
tered design. In Exhibit C the arrangement of the 
motifs is original. I have never seen the same 
arrangement before. Prom that point of view I 
would say the design was new and original. In that 
respect Exhibit C is different from Exhibit M.

I saw Exhibit C for the first time yesterday. 
I see Exhibit M for the first time this morning. 
That was the only opportunity I had of locking at 
Exhibits C and M. I'm a Master of Technical 
Science, Victoria University, Manchester, Associate 
of Manchester College of Technology, Associate of 
the Technical Institute.

Re-examination. Re-examined.

10

20

I deal in my laboratory with textile complaints 
from all over the country and we deal with between 
150-200 cases every year. We also act as arbitra­ 
tors . 30

!To. 15

Daniel Akin 
Noble.

Examination.

No. 15 

EVTDENGE OF DANIEL AKIN NOBLE

DANIEL .AKIN HOBLE; Sworn on Bible, states in 
Yoruba. My"name is Daniel Akin Noble. I live at 
No.80, Obadina Street, Lagos. I am a trader. I 
trade in textiles. I see Exhibit C. I have seen 
the type before. I bought it before; we used it 
in our society. The Society is called "OndoEgbe 
Ibile" (Ondo Aborigines Society). We used"'" re as 
Aso Ebi (family dross). We bought at Ibadan. We 
bought it at Ibadan in 1956 - during the Christmas 
season and in the month of December 1956. I am

40



37.

10

20

30

sure of this and I was not the only person who 
bought out of this. We bought it from the market 
at Oke Agbeni in Ibadan. That was the onl^ occas­ 
ion I bought it. We used it at ndo. Some women 
who saw the cloth on us and liked it came down with 
us to Lagos to purchase the same cloth. We could 
not get the cloth to buy again at Ibadan and so we 
came to Lagos. We bought it at Ereko from the shop 
of Chellaram. Yvre paid in Lagos 38/- per piece. At 
Ibaclan we paid £2.10.- a piece. I think the Ibadan 
stuff is better than the one in Lagos.

I have been in trade for about 20 years now. 
We bought in Ibadan in December, 1956 and in Lagos 
during the month of February, 1957. I am sure I 
bought from Chellaram shop in February, 1957. We 
bought 1C pieces from Chellaram. Each piece con­ 
tains 10 yards. We bought the first lot at Ibadan 
in December, 1956. The women who came down with me 
never said they did not see the type before; they 
just liked it. At Ibadan I bought from a woman 
Hawker. We met her in a shop. I have not seen the 
woman hawker again. The woman had a shop but the 
goods were placed on a- stall. Oke Ogbeni is in 
Ibadan. From the woman we bought 50 pieces. I have 
never seen the designs in Exhibit C before I bought 
from the woman. She did not have as many as 50 
pieces with her. She collected other pieces from 
other traders so as to make up the number. She had 
about 30 pieces with her on the stall. I did not 
consider 50/- a piece too high for the cloth. We 
liked it. We thought that Chellaram stuff is in­ 
ferior "to tlie one we bought at Ibadan.

I knew only sometime this week that I was go­ 
ing to give evidence in this case. I knew this on 
Monday last. Many other members of the society 
also wore it. There were 25 member of our society. 
I am sure we used the cloth for Christmas 1956. We 
danced all over the place.

40 Re-examined.

1957.
I was sure we bought in Lagos in February,

Case for Defence closed.

At this stage case is adjourned till 5/2/59 at 10 
a.m. for addresses.

(Sgd.) C-.B.A. COKSR. 
4/2/59.
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Defendants' 
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1959.

No. 16 

AtTTS ' 0 OUNSEL « S

THURSDAY THE 5 'SB.. DAY Off FEBRUARY, 1959

John K. Khawam & Co. vs. K. Chellaram & Sons. 

Appearances as before; Parties present.

H.O. PAVIES Q.C. addresses Court on behalf of De­ 
fendants. Action is speculative as history of in­ 
fringement of designs shown. Court to protect 
honest traders. Traders cannot use the law in their 
own ways to enrich themselves. Refers to facts - 
Has the plaintiffs suffered any loss. I will rely 
on the proved and/or admitted facts of the case. 
(1) Defendants cleared their goods on the 18/11/57 
and sales started soon after (2) Awofadeju saw 
Plaintiff on the 20/11/57 with Exhibit C. On 
24/11/57 Barrister Ob is es an wrote Exhibit Q. Plain­ 
tiffs knew immediately defendants goods were exposed 
for sale. Later on the 26/11/57 another letter 
Exhibit I' was written by plaintiff enclosing an- 
other letter from Solicitor Exhibit G- with, two 
attachments. Exhibit Q asked for £10,000 and 
Exhibit P asked for £50,000.

ofThis refers to plaintiff's affidavi 
30/11/57. (Paragraph 6). .Refers to counter-affi­ 
davit of 21/12/57 by Mr. Ladharam paragraphs 13, 14 
ancl 15. We had only 4 bales left on 27/11/57 when 
we got the letter Exhibit P. I as solicitor to de­ 
fendants then wrote Exhibit H. The letter Exhibit 
H did not tell the plaintiffs that we were stopping 
the sale. I then received letter Exhibit J. After 
Exhibit J we carae to Court. Writ was filed on 
30/11/57. Plaintiff's states he ordered 10,800- 
pieces of Exhibit C of 10 yards, each. The defend­ 
ants ordered 880 pieces of which, they still have 
200 pieces. A case like this requires "Good Faith" 
on both sides. Plaintiff cannot say how much he 
had left of Exhibit C. We have not gone one step 
further than we were on the 27/11/57. Our stand is 
that there is no infringement and that does not 
affect damages. View of Court after service of 
Motion must depend upon the background of the case. 
Refers to Cap. 221 (Vol.6) Section 4(1). Any party 
can come to Court under that Section. We were not

1C

20

30

40



39.

10

20

30

4-0

aware of the rights of the plaintiffs and even now 
we do not recognise those rights- Kefers to evi­ 
dence of the plaintiff. Ho?/ he came by figures. 
Refers to affidavit of one Polor :nsho dated 19/L2/57. 
This person was not called as a witness. The fact 
of this case is this - The case came here on 
30/11/57. No loss has been proved by the plaintiff. 
He is only entitled to nominal damages.

Action for infringement is an action for tres- 
pass on the case and is protected by Statute. 
Damages are the gist of the action. Refers to Cap. 
221. Conduct of defendants is such that they acted 
reasonably. The real test as to whether defendants 
are or are not innocent purchasers is the attitude 
of their office in Japan and not the witness in 
Court or the people in Lagos. The defendants are 
entitled to the -protection granted by Section 3 of 
Cap. 221.

We are not wrong to have challenged the valid- 
ity of the plaintiff's design, plaintiffs have 
suffered no loss. Refers to evidence of Holgate - 
he said this a variant of an old theme and there 
are thousands of ad ire cloth in the market. Refers 
to Registered Design Act 1949 Section 7, also Sec­ 
tion 1(2). We have produced Exhibit M. It is a 
variant of Exhibit C. They are both variants of 
Ad ire design which had been in circulation.

Then comes the question of publication. 
design published in United Kingdom or Nigeria is 
not re gist arable and if registered, registration is 
invalid. Plaintiff said first consignment arrived 
in January, 1957. His Invoice is Exhibit B. On 
Exhibit 1! there is a mark that document was re­ 
ceived at B.B.W.A. Ibadan on 17/12/56. And a note 
that the Bill of Lading was dated 31/10/56. Exhibit 
E shows that goods arrived here in December, 1956 - 
Publication should be presumed. Refers to Russel 
Clerks Copyright and Industrial Designs, P. 16 8. 
Will say therefore that the design had been pub- 
lished. Refers to B arker_ jv_._As so c 1 .a t e d Manuf a c tur - 
ers (1933) 15 R.P.C". No. 10 caae*. There was pu'bTic^ 
at ion. to the artist and to Mr. Wegner one of 
plaintiff's witnesses. Refers to evidence of Mr. 
Wegner - He only wants his commission - he is not 
bound to secrecy. He placed order with G-osho Co. 
on the basis of Exhibit LI. Refers to Pnssel Cleric: 
Copyright & Industrial Designs P. 171 Wegner was 
asireci riot only to help to register, but also to
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5th February,
1959
- continued.
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order the goods. The relation between the plain­ 
tiffs and Mr, Wegner renders the registration 
invalid. Refers also to United Telephone Co. vs. 
Harrison Cox-Walker & Co.""(1882; ffrtTh'. TTTTSfiTI

Ktiawam claims to be the originator of the 
design. He placed an order with a firm in Japan - 
Grocho Co. treated the design as open. Plaintiffs 
are importers of goods which anyone can buy in 
Japan.

At this stage case is adjourned till tomorrow 
6/2/59 for address by Plaintiff's counsel.

(Sgd.) G.B.A. COKER 
5/2/59.
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No. 17

Plaintiffs' 
Counsel's 
Final Speech.
6th February, 
1959.

No. 17

S_ SPEECH

FRIDAY THE 6H DAY , 1959 .

Suit No. LD/302/57 

John Khali 1 Khawam & Co. v. K. Chellaram & Sons.

Bernstein (Okubadejo with him) for Plaintiffs.

Bickersteth for Defendants. 

BERNSTEIN addresses for Plaintiffs.

This is not a speculative action and we are not 
taking advantage of the misfortune of the defendants. 
Case is very plain. It is one of brigandage - a 
case of pinching somebody else's idea. I shall deal 
with the question of proprietorship, the publica­ 
tion, the defence and lastly damages. A common 
( ? ) in this case is the G-osho Co. in Japan. The 
defendants are a world wide concern. Refers to evi­ 
dence of plaintiff. It was the G-osho Co, that 
brought the design to the Japan office of the de­ 
fendants. See Exhibits 0 and 01 (dated 1/6/57). 
Mr. Wegner not challenged about the points raised 
by defence counsel in his address. Gosho Co. allo­ 
cated the No. 7140 to our design see Exhibit K dated 
19/5/58. Our monopoly exists in Nigeria. Defend­ 
ants were reckless and irresponsible. The defendant

20

30
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said to him the design was not important and that 
he never saw our design until he saw it in Court. 
Mr. Ladharam is no more than a stooge. Attitude of 
defendants during the course of one case and indeed, 
the way they defended the case should also "be con­ 
sidered. Davies stated the defence stand is that 
this is an open design in Japan. Because the de­ 
sign is open in Japan, that does not give the 
defendants any justification for selling the cloths 

10 in Nigeria. Mr. Ladharam also said they never 
investigated the design from Manchester.

Notice to the defendants refers to Section 3 
of Cap.221. They had reasonable means of knowing 
about our design. The defendants printed the de­ 
sign on an inferior cloth. They killed the market 
for us. Mr. Wegner said it was a good design. When 
the defendants put Exhibit D into the market, the 
price of our own Exhibit C fell and later it became 
unsellable. The defendants took a chance and then 

iO they came here and talked about Japanese, open design. 
Exhibit 0 and Exhibit 01 are only confirmation. Re­ 
fers to cross-examination of Plaintiff by defence 
Counsel where different numbers were suggested for 
the design. Refers to evidence of Mr. Holgate, 
Defence witness.

The figure of £7980 appears in the pleadings. 
Refers to calculation given in evidence by the 
plaintiffs - about damages, Court is entitled to 
take into consideration the fact that plaintiffs 

30 are entitled to protection for a total of 15 years. 
Court should work on the basis of £5»000 every 
year for five years and £25,000 would be, a figure 
to work upon. Y/e accept Obisesan's letter despite 
Exhibit P. The damages he claimed however was an 
understatement of the position.

As regards publication, the law is clear. 
There must be publication to somebody not in any 
legal or equitable relationship to the proprietor.

The defendants were completely indifferent. 
40 Defendants saw Exhibit D for the first time only in 

this Court. They never bothered at all. Plaintiffs 
have made out their case and they are entitled to 
damages and the other reliefs claimed. Plaintiff 
is now ruined with his design and the defendants 
must pav heavily to atone for it. Judgment reserved 
till 16/2/59.
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(Sgd.) a.B.A. COKER 
6/2/59.
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In the No. 18 
High Court of

Lagos JUDGMENT

No. 18 IH THE HIGH COURT OF LAGOS

Judgment. MONDAY THE 16TH DAY OF FEBRUARY, 1959

16th -Ppbrm-v BEFORE THE HONOURABLEIbth iebiuo^y, M> JUSTJCE COKERj
J ^ y * JUDGE

Suit No.HD/302/1957

JOHN KHALIL KHAWAM
(Trading as John Khalil Khawam. & Go.) 10

plaintiffs

Vs.

MESSRS. K. CHELLARAM & SONS (NIGERIA) 
LIMITED Defendants

JUDGMENT

By the Y/rit of Summons herein the plaintiffs 
claim against the defendants as follows :-

1. An injunction restraining the defendant
Company its servants or agents from import­ 
ing or causing to "be imported into Nigeria, 20 
selling or exposing or causing to be sold or 
exposed for sale, any textile piece goods 
hearing the plaintiffs' Registered Design 
No.459477 also registered in Japan as New 
Design 7140 or an obvious or colourable 
imitation thereof.

2. £50,000 damages for the infringei>ent by the 
defendant Company of the plaintiff's said 
Registered Design or an account of sales of 
all piece goods to which the saia design or 30 
an obvious or colourable imitation thereof 
shall have been applied and of the profit 
made thereon.

3. Delivery up for public destruction of all 
textile piece goods to which the said design 
or an obvious or colourable imitation there­ 
of shall have been applied that are in the
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possession or under the control of the de­ 
fendant Company its servants or agents.

4. Costs.

Pleadings were ordered and filed. By Notice 
dated the 3rd day of February, 1958, the defendants 
did set up a counter-claim against the plaintiffs 
claiming (or rather counter-claiming) as follows:-

(a) That the plaintiff is not the proprietor of 
the said design.

10 (b) That the said design was not "new or origin­ 
al" at the time when the plaintiff applied 
to have it registered; and

(c) That the design is an open design and merely 
a variant of a design commonly used in the 
trade and known in Japan, where it is manu­ 
factured, as Cotton Crimped African Prints 
Io.7018.

On this Counter-claim, pleadings were similarly 
ordered and filed. There was an interlocutory 
application for injunction against the defendants, 
but no order was in fact made on that application, 
as the undertaking given by the Counsel for the 
defendants to the effect that they would not sell 
or expose for sale cloths on which the design was 
printed was on the 16th day of January, 1958 ex­ 
tended by the Court until the determination of the 
case.

In the
High Court of 

Lagos

20

John Khalil Khawam, a Lebanese trader in, and 
importer of, textiles testified to the effect that

30 he carried on business under the business name of 
John Khalil KLiawam & Co. He had been trading in 
textiles for some time now and since 1956 he had 
registered in ell about thirty designs. In respect 
of the desij-^a in question in this case, he had 
registered same and he produced the Certificate of 
Registration Ho.459477 of the 4th January, 1957 
issued by the Manchester Branch of the Design 
registry of the Patent Office in Manchester pursu­ 
ant to the provisions of the Registered Design Act

40 1949. This certificate was admitted as Exhibit A. 
He had entrusted the business of the registration 
to the Company of C-ilbert Mc&aul & Co. Ltd. He 
first produced a rough sketch of the design himself, 
This he handed over to an Artist, by name Aroyewun,

No. 18 

Judgment.

16th February,
1959
- continued.
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to whom he had paid £7.10.- and the artist in turn 
reproduced the rough sketch and produced other 
sketches which were produced and admitted as Exhib­ 
its B and 331. The sketches Exhibits B and Bl were 
handed over by him to the Company of Gilbert MeGaul 
& Co. Ltd, of Lagos, through whom he placed an order 
for cloths bearing the design from Japan. Such 
cloth bearing the design did arrive in Nigeria, the 
first importation being about the end of January, 
1957. A piece sample of the cloth with the design 10 
was produced and admitted as Exhibit C. He sold 
Exhibit C in Lagos and Ibadan at the price of 
approximately 50/- (fifty shillings) a piece of 10 
yards.

His sales apparently went on smoothly until 
sometime in the month of November, 1957 when one 
Owifadeju called on him at his office and showed 
him two pieces of cloth of ten yards each with a 
design that looked like his own. Awofadeju had told 
him certain things as a result of which he bought 20 
the two pieces of cloth from him at 39/- (thirty 
nine shillings) each. Prom these he had cut out a 
small cutting which was attached to the affidavit 
of jj'olorunso in support of the application for 
interlocutory injunction in this case. One of the 
pieces he had bought from Awofadeju was produced 
and admitted as Exhibit I). To him both Exhibit C 
and Exhibit D bear the same design. On the first 
occasion of his import in January, 1957, the plain­ 
tiff had imported about 1000 pieces, and between 30 
January and December, 1957 he had imported about 
9841 pieces of 10 yards each.

His own sales fell and he had to reduce the 
price first to 43/- a piece and later to 34/- per 
piece. He further testified that the colour on 
Exhibit D do fade when washed as Exhibit D is in­ 
ferior to his own Exhibit C in quality and dye. At 
a price of 50/- per piece he was making a profit of 
fifteen shillings (15/~) on each.piece. At the 
price of 34/- per piece he was selling at a loss. 40 
He further testified that he was claiming damages 
as shown in his pleadings both for loss of profit, 
and also for his inability to make further orders 
for the cloth even though he had a monopoly for the 
use of the design for virtually fifteen (15) years 
in all

Under cross-examination, the witness admitted 
that Adire (crimped) cloths are common in Nigeria
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'but stated that lie invented the design on Exhibit C 
at a time when he had never seen anything I'-ke it 
in the market in this country. He asked that Ex­ 
hibits B and Bl be sent to the G-osho Go. Ltd. of 
Japan for manufacture. He produced an Invoice to­ 
gether with some shipping documents in connection 
with a shipment of the same cloth. This was admit­ 
ted as Exhibit I'j. Witness denies a suggestion put 
to him that in Japan the Ho.7140 represents an open 

2_Q design. I>e had registered the design in Manchester 
as soon as he received the shipping sample. He had 
seen Exhibit lii only after his own design was intro­ 
duced into the market.

On the instructions of his brother whilst he 
w>s away, one Barrister Obisesan of Ibadan had 
written a letter to the defendants (Exhibit Q.)« He 
later wrote to i;he defendants purporting to cancel 
that letter (Exhibit F). His Solicitor Mr.Okubadejo 
then wrote a letter to the defendants complaining of

20 the infringement, and claiming damages as well as 
other reliefs (Exhibit £)  He produced the letter 
of rep3_y to his own Solicitor from the Solicitor to 
the defendants (Exhibit H) . This was replied to by 
his own Solicitor (Exhibit J). He produced a letter 
written to him by the Gosho Company Ltd. of Japan 
referring to his design as No.7140. This letter 
dated the 19th May, 1958 was admitted as Exhibit K. 
He also produced Counter-sketches made in Japan of 
his design before the final printing of same on the

30 cloth material. These were admitted in evidence as 
Exhibits L and LI.

The witness Awofadeju testified that he bought 
Exhibit C from the plaintiffs for 50/- per piece 
(wholesale price per case). Sometime in November, 
1957, he bought two cases of Exhibit D from the 
defendants' store at Ereko Street, Lagos at the 
price of 38/- per piece (wholesale price per case). 
He resold both Exhibit C and D at the price of £2 
per piece, the former at a loss. He later discover- 

40 ed that the dye of Exhibit D is inferior in quality 
to that of Exhibit C. He had known of African Adire 
cloths for years, but was aware of the imitation of 
the- type of' cloth by European manufacturers only 
about four years ago. He bought the Adire cloth 
Exhibit IQ. from the defendants.

Ayin.de Aroyewun testified that as an artist, 
he produced Exhibit B and Bl for the plaintiff, who 
had previously handed to him his own rough sketch,
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and from which he had made up Exhibits B and Bl.
He had destroyed the rough sketch originally handed
to him by the plaintiff. He had never seen any
design like Exhibit B and/or Exhibit Bl before. He
admitted under cross-examination that the cloth
known as Adire eleko (crimped cotton) was popularly
produced in places like Abeokuta and that such
cloths are usually "tied and dyed" because the
material is first tied up in small knots according
to the design and then dyed and when the knots are 10
released the design and the colours then appear.
He was certain the design he made was new although
similar in appearance to the design on Exhibit M.

The last v/itness for the plaintiff was Freder­ 
ick Wegner of the Company of Gilbert J. McG-aul & Co. 
Ltd. of Lagos. He had received Exhibits B and Bl 
from Mr. Khawam in August, 1956 with instructions 
to place order for cloths of the design and also to 
register the design. He first received Exhibit B 
and later Exhibit Bl sent both to Japan to the 20 
G-osho Company Ltd. to produce samples of the design. 
He first sent Exhibit B and received Exhibit L from 
Japan and as he later sent Exhibit Bl he received 
Exhibit LI from Japan. The numbers 714-0 arid 7140 - 
2 on the back of Exhibits L and LI were written 
there by the G-osho Company, Ltd., of Japan and they 
represent the number of the Plaintiff's design. 
He had placed an order for cloth of the design of 
Exhibit LI with the Gosho Company of Japan on be­ 
half of the plaintiff. He received a sample cutting 30 
of the printed material from Japan. This he for­ 
warded to his home office in London with instruc­ 
tions for the registration of the design, in 
Manchester. He was aware that Adire cloths were 
printed locally, but the word "adire" does not 
refer to the design but to the type of cloth which 
is being used for native dress. Before ordering 
out Exhibit C for the plaintiffs he had never seen 
any cloth of the type of design in the market, but 
he had since seen Exhibit D which is exactly the 40 
same design as Exhibit C. He thought the design in 
Exhibit C is a very good one for the price of 50/- 
a piece at which it was being sold originally. He 
thought it was the duty of every importer before 
ordering out a particular design to make searches 
in Manchester to make sure that such design was not 
registered in Manchester, even though the design is 
an 'open 1 one in Japan. He had placed orders for 
cloth of the design Exhibit Ll on the 10th December, 
1956, 24th January, 1957 and the 17th September, 50



47.

1957; the first consignment of the goods Exhibit G 
arrived in Nigeria about the 20th January, 1957. He 
had tried on behalf of the plaintiffs to get the 
same design registered in Japan, but he was unable 
to do so.

Haranindas Ladharam described as the Textile 
Manager of the defendants testified to the effect 
that he was familiar with the African !'tie and dye" 
cloths popularly known as Adire cloths. Sometimes

10 these designs are sent to Japan where they are
copied and reproduced on cloths. He knew the de­ 
sign Ho.7140 in question here and it was an open 
design in Japan. The defendants did order Exhibits 
M and III from Japan, in 1955 and in 1956. Some time 
about the middle of 1957, the defendants were 
offered by the Gosho Company Ltd. of Japan through 
their office in Japan, cloth of the type of Exhibit 
D. The defendants accepted the offer and placed an 
order for 800 pieces under the design Ho.7140 R. He

20 produced the covering Invoice and Shipping documents 
covering the order and these were admitted as Ex­ 
hibits N and ¥1. He also produced confirmation 
Notes covering the orders and these were admitted 
as Exhibits 0 and 01. The goods arrived on the 
llth November, 1957 and were cleared from the 
Customs on the 18th November, 1957. He also pro­ 
duced the defendants' manifest book which shows the 
relevant entry of the order. This was admitted as 
Exhibit P. Of the quantity ordered, the defendants

30 sold about 500 pieces and the balance is still in 
the possession of the defendants.

The witness further testified that whilst they 
were selling Exhibit D, they received the letter 
Exhibit Q from a Solicitor acting on behalf of the 
plaintiffs. He had made enquiries from Japan about 
the design as a result of which he had obtained the 
Certificate Exhibit R from the Japan Textile Colour 
Design Centre. Exhibits C and D are the same de­ 
sign, but Exhibit C is not a new design. It is no 

40 more than, a design copied from the African "tie and 
dye" design. The defendants have offices in 
Manchester, India, Japan arid Nigeria. The Manchester 
office had been known to the witness since 1949 or 
1950. The defendants have never registered any de­ 
sign in Manchester, Japan or Nigeria. It is however 
part of his case that the design in question was an 
open one in Japan which anyone could sell elsewhere. 
All designs are open in Japan and Exhibits J, C and 
M are to him, similar. The defendants sold Exhibit!)
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at 38/~ per piece. Although he is certain that the 
design in issue in the case is not new or original 
as having been copied from the African "tie and 
dye" design, yet he was unable to produce any other 
design which was the same as Exhibit C. He had 
seen the number 7140 at the back of Exhibits L and 
LI. The defendants' office in Japan is the buying 
centre for all the other branches or offices. He 
saw Exhibit C for the first time in Court in the 
case.

Robert Aston Holgate, Senior Research Officer, 
Federal Institute of Industrial Research testified 
to the effect that the design on Exhibit C has 
typical "motifs" which are common to those employed 
in Nigerian Adire cloths and to this extent it is a 
variation of an old theme. He would believe anyone 
telling him that he invented the design. In Exhibit 
C, the herringbone stripes, the stars and the repe­ 
tition of circles can be found separately in many 
Adire Cloths. In Exhibit C, the arrangement of 
the motifs is original and he had never seen such 
an arrangement before.

The last witness for the defence, Daniel Akin 
Noble, had bought Exhibit C from the plaintiffs 
before Christmas 1956 and Exhibit D from the de­ 
fendants in February, 1957. He paid 50/- for a 
piece at Ibadan and 38/- for a piece in Lagos. He 
thought the Lagos material was inferior to the one 
he had bought at Ibadan.

By para. 4 of the Statement of Claim and indeed 
in the evidence of Mr. Khawaci, the plaintiff did 
claim that he was the registered proprietor of the 
design in question. The certificate issued to the 
plaintiff by the Manchester Branch of the Design 
Registry of the Patent Office is Exhibit A. That 
certificate had a cutting attached to it of the 
cloth on which the design was printed. The design 
(or reproductions of it) was also contained in 
Exhibit Bl, C and LI. By paragraphs 9, 10 and 13 
of the Statement of Defence, by the counterclaim 
and also in the evidence of Mr. Ladharai. the defend­ 
ants countered this by stating that

(1) the plaintiff is not the registered pro­ 
prietor of the design;

(2) the design was not new or original in that 
(a) the design is an open one coupon to 
the trade and in particular in the manu­ 
facture of cotton crimped African prints
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in Japan and (b) there lias been prior pub­ 
lication of the design, and this renders 
the registration of the design, if any, 
void and of no effect.

As to whether or not the plaintiff was the register­ 
ed proprietor of the design there can be no question. 
He -was so registered and he has produced his cert­ 
ificate Exhibit A. By the provisions of Section 18 
(1) of the Registered Designs Act 194-9, a certifi- 

10 cate is granted by the Registrar in the prescribed 
form to the registered proprietor. The certificate 
Exhibit A is in form No.D.R. No.l in the Third 
Schedule to the Designs Rules 1949 made by the 
Board of Trade pursuant to powers conferred on the 
Board by the Registered Designs Act 1949.

The design in question is a simple one. It 
consists of a beaded line running along the middle 
of a plain background leaving about I-?? inches on 
both sides of it. This is then followed by a

20 panel of about four inches wide divided into two
sections each of approximately 2 inches wide. The 
top section consists further of a set of rosettes 
about •%" in diameter followed below by a number of 
stars in contrast colour to the background. Some 
small circles are also jjaserted between the set of 
rosettes, The bottom half of the panel consists 
of a multiple representation of three zig-zag lines 
one following the other in the configuration of an 
inverted "Z". In the finished material Exhibit C,

30 the design is reproduced horizontally as many times 
as the width of the material permits. The plaintiff 
claims to be the originator of the design. Such 
was his evidence and that of his artist who also 
produced Exhibits B and Bl for him. The defendants 
however say that the design was an open one commonly 
used by Africans with respect to the manufacture of 
"tie and dye" cloth popularly known in this country 
as "Adire cloths". The artist Aroye?7un of course 
ciid say that'"TE~"is not possible for the native

40 Africans to have reproduced the three zig-zag lines 
fonaing the base of the design. The witness Hoi- 
gate did say that the design is a variation of an 
old theme, but that the combination of the different 
parts of the design was new. In support of their 
contention, the defendants have produced E±. ibits M 
and Ml, but all the witnesses for the defence ad­ 
mitted that they had never seen any design, exactly 
like Exhibit Bl before. There is no evidence with 
regards to the time of the introduction of Exhibit

50 M now, the design registerab3e under the Act, is one
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that is "New or original" (See Section 1 (2)) and 
"by Section 1(3) a design is expressed as meaning 
"features of shape, configuration, pattern or orna­ 
ment applied to an article "by any industrial pro­ 
cess or means ........" It is not clear whether
the words "new or original" in the act are meant to 
be alternative, but in my view, the term "original" 
will apply to 4 design which no previous designer 
had created for any purpose and the term "new" will 
apply to a design which is not in this sense origin- 10 
al, but was newly and for the first time applied to 
the particular kind of article. Novelty may consist 
not in the idea itself, but in the way in which the 
idea is to be rendered applicable to some special 
subject matter. In Harrispn vs. Taylor 157 E.R. 
1064, the plaintiffs brought an action against the 
defendants for infringing their copyright in a de­ 
sign known as Honeycomb Pattern. The design con­ 
sisted of a combination of the large and small 
honeycombs so as to form a large honeycombs stripe 20 
on a small honeycomb ground. The large and the 
small honeycombs were not new, but they had never 
been used in combination before. The plaintiffs 
had registered their design and other fabrics had 
been woven with a similar combination as a large 
and small pattern. The defendants resisted the 
action on the grounds inter alia that the design 
was not new or originaTT The CTourt of Exchequer 
Chamber consisting of seven judges, reversing the 
judgment of the Court of Exchequer, unanimously 30 
held that the design ?;as a new and original design.

Cockburn C.J. said at P.1066:-

"......... the Court of Exchequer seems to
have dealt with the subject upon the assump­ 
tion that there was analogy between copyright 
in a design and a patent for an invention ....
That leads to the question, is it in its pres­ 
ent shape, viz. the combination of large and 
small patterns, a new design. That is a matter 
of which anybody may satisfy himself by looking 40 
at it. There is a new combination, which is in 
substance a new design."

In the same case, Byles J. observed at p.1067s-

"The Court of Exchequer seems to have drawn a 
distinction between a new design and a variety 
of an old design. But the word design imports 
"configuration" a difference in the proportion­ 
ate size of the parts of a pattern may be a
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variation; and where the size of the pattern 
is alternately varied on different parts of 
the sane fabric, that alteration is manifestly 
a new combination and a new design. If this 
is a question for the jury, it has been rightly 
decided. If it is a question of law whether 
the combination constitutes a new design, I 
think it does."

1 take the view that whether or not the design is 
10 new or original is a matter for the eye. The eye 

must be able in order to ground a right of action 
to discover in the design an exercise of intellect­ 
ual activity which produces a design which' no man 
has ever made or which even if familiar to the 
trade, has never been so applied to the substance 
to which it is intended to apply the design. A de­ 
sign is considered with reference to the subject 
matter to which it is applied or intended to be 
applied. The evidence here reveals that not a 

20 single witness has ever seen a design like Exhibit 
Bl before. There is a contention that the design 
is an open one in the market especially in the mar­ 
ket in Japan, but apart from Exhibit H, no other 
design has been shown to me which negatives the 
novelty of the design now in issue. Of Exhibit M, 
I say shortly that the plaintiff said he saw it 
only after his own had come into the market and 
there is no evidence to the contrary. Now Exhibit 
M has been produced to show that Adire cloths, of 

30 which Exhibit Ml is a type, is common to the trade 
and had been known amongst African native dyers as 
"tie and dye" design. In .my view, this is a mis­ 
conceived construction of the actual position. The 
phrase "tie and dye 11 (the English translation of 
Adire i.e. Adi - re) refers to the process by which 
the type of cloth is finished and certainly not to 
the design. This is demonstrated by a comparison 
of Exhibits C, I\T and Ml. They are all species of 
Adire cloths, yet the designs on them are different.

40 I take the view that where a design is already 
in existence and all that the plaintiff proves is a 
slight variation of such design, such a plaintiff 
is not entitled to the benefit of registration. 
Looking at the design in Exhibit Bl apart from the 
cloth on which it was placed may create a suggest­ 
ion; but I am satisfied that the proper test is to 
look at the design in connection with the material 
to which it has been applied. Can it be said then
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that looking at Exhibit C, the design printed on it- 
has ever been anticipated? I answer that question 
in the negative and in my view the evidence points 
the same way. A design must be considered not only 
from the ornamentation, but also with reference to 
the outlines. In the present case, no specimen 
design has even been tendered to show that any one 
of the characters combined in Exhibit Bl had been 
separately represented before. Even if that were 
so shown, the combination itself in my view, does 
present to the eye a new design. See In Re 
Hollas oil's Design (1897) 14 11 I.E. 71. TEis case 
must be distinguished from the case of Dover Ltd. 
Vs. Nurnberger Celluloid woven Fabrick a/brud'ef
Wolff Ch. D.25 where the point in issue
was the application of familiar characters as a 
design to a bicycle handle. In this case, all the 
contention of the defendants is that Adire cloths 
are popularly known in the market. Such contention 
of course affects the process and not the designs 
on the various types or patterns of Adire cloth.

I hold therefore that the design in Exhibit Bl 
reproduced on Exhibit LI is a new and original de­ 
sign and is therefore properly registered under the 
Registered Designs Act 1949*

Nor is the novelty or the originality of the 
design in any way affected by the fact that it is 
an open design in Japan. The Registered Designs 
Act 1949 protects registered designs in the United 
Kingdom and the United Kingdom Designs (Protection) 
Ordinance Cap. 221 (Section 2) extends the same 
protection to this country. Neither of these two 
laws are intended to apply in Japan. When goods 
manufactured under legally permissible conditions 
in Japan are imported into the United Kingdom or 
indeed into this country, any person who then deals 
with the imported commodity is bound so to deal 
with same in accordance with the law of the land. 
In my judgment therefore even if the design in 
question were an open one in Japan, that fact would 
not affect this case one way or the other. But 
there is more in the matter. All that the evidence 
establishes is that in Japan crimped cotton African 
Prints are recorded or recognised as an open design 
OM No. 36023. The certificate from the Japan Tex­ 
tile Colour Design Centre Exhibit R produced by the 
defendants clearly shows that the particular design 
is not registered anywhere in Japan, but is classi­ 
fied as one category of the crimped cotton African
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Prints generally referred to as open Design OM 
No,36023. Even then, the Gosho Company ltd., the 
manufacturers did give the design a particular 
number i.e. No.7140 to identify it. This is con­ 
firmed by the numbers inserted at the back of 
Exhibits L and LI and the letter to the plaintiff 
Exhibit K. It is significant that when the same 
design was sold by the same company to the defend­ 
ants the number given to it was 7140R. I take the 

10 view that the position in Japan is that all crimped 
cotton African prints are regarded as open designs 
in which no right of registration for exclusive 
copyright exists and this is borne out by the fact 
that the plaintiff tried, but failed, to obtain a 
registration of his design in Japan. In my view 
therefore the plea that the design is an open one 
in Japan does not avail the defendants.

The defendants have also contended and this is 
also in the address of counsel for the defendants

20 that there has been a prior publication of the de­ 
sign. The facts relied on for this consists in the 
evidence of the plaintiff to the effect that after 
inventing the design, he gave the sketch to the 
artist who later produced Exhibits B and Bl, that 
he later handed Exhibit B and Bl to Mr. Wegner of 
Gilbert J. McGaul who later sent it (1) to the 
Gosho Company Ltd. who produced Exhibit L and LI 
and (2) to their Head office in London for registra­ 
tion. Sec,1(2) of the Registered Designs Act 1949

30 prohibits the registration of a design if it has 
been previously registered or published in the 
United Kingdom. Section 4(2) of the United Kingdom 
Designs (Protection) Ordinance Cap.221 makes simi­ 
lar provisions in respect of prior publication in 
Nigeria.

The matter of prior publication of a design 
is dealt with by Section 6(1) of the Registered 
Designs Act 1949? which justifies prior publica­ 
tion by reasons of ;-

40 (a) The disclosure of the design by the pro­ 
prietor to any other person in such cir­ 
cumstances as would make it contrary to 
good faith for that other person to use or 
publish the design;

(b) The disclosure of the design in breach of 
good faith by any person other than the 
proprietor of the design; or
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(c) In the case of a new or original textile 
.. design intended for registration the 

acceptance of a first and confidential 
order for goods bearing the design.

The question of prior publication is essentially 
one of fact. There is no question here as to the 
manufacturers, as they were and are in Japan. With 
regards to the artist and the Company Gilbert J. 
McGaul, I think one should go strictly by the facts 
of this case. The question is whether disclosure 10 
to these persons were in such circumstances of con­ 
fidence, that they could not unless in breach of 
good, faith disclose the design to another person. 
As Bowen L.J. observed in the case of Humpherson vs. 
Syer 4 R.P.D. 407 at page 413:-

"........ has this information been communi­ 
cated to any member of the public who was free 
in law or equity to use it as he pleased. Was 
Widmer a person to ?;hom this communication had 
been made in a manner which left him free both 20 
in law and equity to do what he liked with the 
information ........... You must take all the
circumstances of the case and ask yourself
whether there was any confidential relation
established between the two persons - whether
it was an implied term of the employment that
the information should be kept by the shopman
to himself, or whether he might afterwards,
without any breach of good faith, use the
matter and use it as he desire." 30

See also per Kekewich J. Obiter in Blank vs. ffootman 
Pretty & Go. (1888) 39 Ch. D, 678 at 680^This is 
 Ehe position in law and the test is in the nature of 
the relationship. Applying this test to the facts 
of this case, I have no doubt in my mind that there 
had not been any prior publication of the design in 
issue which would avoid its registration imder the 
Act. Such publication as there was is justified by 
law.

In my judgment therefore the plaintiff is the 40 
registered proprietor of the design in Exhibit Bl 
by virtue of Exhibit A and that design is properly 
registered and is not affected by any prior publica­ 
tion thereof.

All parties herein have agreed that the designs 
on Exhibit C (plaintiff's goods) and Exhibit D
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(defendants' goods) are identical. Indeed such 
fact was admitted by the defendants. It follows 
therefore that the case for injunction, delivery up 
for destruction and/or on account is made out.

As regards the claim for damages, the consider­ 
ations are of course different. By the provisions 
of Section 9 of the Act of 194-9 damages shall not 
be awarded against a defendant who proves that at 
the date of the infringement he was not aware and

10 had no reasonable ground for supposing that the 
Designs (Protection) Ordinance Cap. 221 provides 
similarly that damages may not be awarded against a 
defendant who proves that at the date of the in­ 
fringement he was not aware nor had any reasonable 
means of making himself aware of the existence of 
the registration of the design. In both cases the 
onus is upon the defendant to prove ignorance or 
Tack" of means of knowledge, of the registration of 
the design. Apart from the evidence of Mr.Ladharam

20 to the effect that he did not know that the design 
of the plaintiffs was registered, there is hardly 
any direct evidence on this point. I have there­ 
fore to consider all the relevant circumstances of 
this case.

To start with, I accept the evidence that 
Exhibit D is printed with inferior dye on an in­ 
ferior material. Such is the evidence of the 
plaintiff as well as the evidence of the witness 
Noble called by the defendants. The defendants did

30 say that Exhibit D was offered to them in the middle 
of 1957 by the Gosho Company Ltd. through their 
office in Japan. The Gosho Company Ltd. were the 
manufacturers for the plaintiff. The defendant did 
not make any search or searches at Manchester to 
know whether or not the design was registered there; 
in fact it is the evidence that the defendants were 
not in the habit of making searches for registered 
designs. There is no doubt that if the defendants 
had so made a search, the registration by plaintiffs

40 would have been discovered. There is no other evi­ 
dence to support that of Mr- Ladharam to the effect 
that it was the Gosho Company Ltd. that "offered" 
the cloths to the defendants. The cloth Exhibit D 
is sold by the defendants in pieces contained on 
paper wrappers printed inter alia with the following 
words 2~ Specially made for K. Chellarams & Sons 
(Nigeria) Ltd., Lagos Design No.7140R".
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African prints are recorded in Japan as open Design 
OM.No.36023, why then did this design bear the 
special N0.714-OR? The defendants never inquired 
why v/as this cloth marked "Specially made for K. 
Chellaram & Sons" and why v/as it printed with in­ 
ferior dye and on inferior material? If the Gosho 
Company Ltd. were offering some of the stocks of 
the plaintiffs to the defendants, they would in all 
probability have offered identically the same stuff 
in identically the same quality. I reject the IQ 
evidence that it was the Gosho Company Ltd. that 
offered Exhibit D to the defendants and indeed such 
evidence is not consistent with the terms of the 
confirmation notes Exhibits 0 and 01. The witness 
Ladharaia carried this position to its logical con­ 
clusion when he made the alarming suggestion that 
the defendants did not even see the design before 
they ordered for it. I will not, and do not, be­ 
lieve such evidence. I take the view that either 
the defendants are completely reckless or that 20 
their office in Japan having seen the designs of 
the plaintiffs after the manufacture of Exhibit C, 
decided to and did order for actual reproduction of 
the plaintiffs' design on cheaper material with 
inferior dye and with the avowed purpose of wreck­ 
ing the market for the plaintiff. This is borne 
out by the attitude of the defendants to the situa­ 
tion which arose after their receipt of letters 
Exhibits F, G and Q, indeed the defendants' repre­ 
sentative stated in the witness box that he was 30 
seeing Exhibit C for the first time in Court. This 
is also demonstrated by the way in which the 
defendants had fought this case throughout. Luring 
his address to me I asked Counsel for the defence 
to let me know his stand whether he was an innocent 
infringer or he was contesting the validity of the 
registration. Counsel told me that he was contest­ 
ing the validity of the registration. In my view 
therefore the defendants have not proved that 
although they were unaware of the plaint iffs' 40 
registration, they had no reasonable means of 
ascertaining such fact, they had failed or neglected 
to make the necessary investigation which a prudent 
man of business in the same circumstances would have 
made. If a refusal or neglect to make such a search, 
(especially in the case of a company, with a branch 
in Manchester) would excuse a defendant under 
Section 9 of the Act, the inevitable consequence is 
that registration does not afford any protection at 
all and a smart infringer would have sold as much 50 
of the infringering material as he could and ruined
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the market for the registered proprietor, before an 
order for injunction is obtained and if then he had 
no stocks left of the infringing material, he would 
avoid any liabilities, Such is not the intention 
or indeed the words of the Act. In my judgment 
therefore the plaintiffs are entitled to damages 
against the defendants.

It is true that the plaintiff had had to re­ 
duce the price of his cloth twice and finally he

10 had to close down. There is however no evidence 
before me of how much the plaintiff actually lost 
in the transaction. The claim for special damages 
therefore fails. I now come to the item of general 
damages. I do not take into consideration the fact 
that the plaintiff is entitled to two renewals of 
the period of copyright of five years each, as these 
renewals are in any case subject to some conditions 
described by Section 8(2) of the Act. The defend­ 
ants ordered out 880 pieces of Exhibit D and had

20 sold about 500 pieces. These goods were cleared by 
the defendants from the Customs on the 18th Novem­ 
ber, 1957 and on the 21st December, 1957 when Mr. 
Ladharam swore to an Affidavit in connection with 
the motion for interlocutory injunction, the 500 
pieces had been sold. The plaintiffs ordered in 
all about 10,981 pieces from January to the end of 
1957 and had only a few pieces left at the time of 
this action. It is clear that cloth of the design 
had a phenoniinal sale and a very good market. The

30 defendants impress me as rather callous and in­ 
different to the result of their action. I have 
carefully considered all the circumstances of this 
case and will fix the general damages in this case 
at £2000.-.-- (two thousand pounds only) taking 
still a lenient view of the conduct of the defend­ 
ants and in particular the fact that I do not know 
exactly how much the plaintiffs had lost. But I do 
certainly take into consideration the fact that 
this is a commercial case, the Issues involved in

40 which strike at the very foundation of commercial 
or trading activities.

The defendants have failed to show any grounds 
why the registration of the plaintiff should be 
cancelled either in this country or in the United 
Kingdom and my findings as well disposes of the 
counter-claim of the defendants which is hereby 
dismissed. The result is that I give judgment in 
this case in favour of the plaintiffs as follows:-
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Company, restraining the Company, its servants 
and/or agents from importing or causing to "be 
imported into Nigeria, from selling or expos­ 
ing or causing to "be sold or expressed for 
sale any textile piece goods bearing the 
plaintiffs' Registered Design No.459477.

2. The defendants shall pay to the plaintiffs the 
sum of £2000 damages for the infringement by 
them of the plaintiffs' said registered design,

3. The defendants shall deliver up to the plain­ 
tiffs within seven days hereof all cloths of 
the design in question at the moment in their 
custody or under their control for such cloths 
to be destroyed.

4. The defendants shall also pay the costs of 
this action to be taxed.

(Sgd.) G.B.A. COKER. 
JUDGE.
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In the Federal 
Supreme Court 

of Nigeria

No. 19

Plaintiffs' 
Notice of 
Appeal.

27th February, 
1959.

No. 19

PLAINTIFFS' NOTICE OF APPEAL 

IN THE FEDERAL SUPREME COURT OF NIG-ERIA

Suit No.LD/302/57.

NOTICE OF APPEAL:

BETWEEN:

JOHN KHALIL KHAWAM
(Trading as John Khalil Khawam
and Company)

Plaintiffs/ 
Appellants

- and -

K. CHELLAELAM & SONS (NIGERIA) LTD. Defendants/
"Respondents

TAKE NOTICE that the plaintiffs being dis­ 
satisfied with that part of the Judgment more 
particularly stated in paragraph- 2 of the High 
Court of Lagos contained in the Judgment of Coker J.

20

30
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and dated the 16th February, 1959 doth hereby appeal In the Federal
to the Federal Supreme Court of Figeria upon the Supreme Court
grounds set out in paragraph 3. and will at the of Nigeria
hearing seek the relief set out in paragraph 4.     

AND the Appellants further state that the No * 19
Names and Addresses of the persons directly affect- pl . +-ff i
ed Toy the Appeal are those set out in paragraph 5. Notice of

2. Part of decision of Lower Court complained Appea . 
of i Award of damages. 2?tll j, ebruaryj

10 3. Grounds of Appeal; ^continued.

1. The learned trial Judge failed to give 
effect to the evidence as proved and found by him 
as to the loss sustained by the appellants actually 
and prospectively and further erred as to the effect 
in regard thereto to be given to the appellants 
rights as provided by the Provisions of the Regis­ 
tered Designs Act 194-9 of the United Kingdom.

2. The damages awarded by the learned trial 
Judge were inadequate and insufficient having regard 

20 to the facts proved in evidence and as found by him 
and the monopoly rights to which the Appellants 
were entitled as provided by the Provisions of the 
said United Act.

3. The Appellants will file further or 
additional grounds of Appeal as soon as the Record 
of the Appeal is duly received by them.

Dated at Lagos this 27th day of February, 
1959.

4. Relief sought from the Federal Supreme Court 
30 of Nigeria: Increase of damages.

5. Persons directly affected by the Appeal: 

Name:

K. Chellaram & Sons 54, Marina Street, 
fNie.") Ltd. Lagos: Or

c/o Their Solicitor, 
A.O. Bickersteth, 
128/130, Broad Street, 
Lagos.

(Nig.) Ltd. La^os: Or
c/ 
A

Dated at Lagos 27th day of February, 1959.
40 (Sgd.-) E.A. Peter Thorns

DAVID & MOORE 
APPELLANTS' SOLICITORS,
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In the Federal 
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of Nigeria

No. 20

Defendants' 
Notice of 
Appeal.
9th March, 
.1959.

No. 20

DEFENDANTS' NOTICE Of APPEAL 

IN THE FEDERAL SUPREME COURT 0? NIGERIA

Suit No. LD/3Q2/57 

NOTICE & GROUNDS OF APPEAL

BETWEEN;

JOHN KHALIL KHAWAM
(Trading as John Khalil Khawam
& Company

- and - 

K. CHSLLARAM & SONS (NIG.) LTD.

Plaintiffs/ 
Respondents

Defendants/ 
Appe.llants

TAKE NOTICE that the Defendant Toeing dis­ 
satisfied with the judgment of the High Court of 
Lagos contained in the judgment of Justice G.B.A. 
Coker dated the 16th day of February, 1959, doth 
hereby appeal to the Federal Supreme Court of 
Nigeria, upon the grounds set out in paragraph 3 and 
will at the hearing seek the relief set out in 
paragraph 4.

AND THE APPELLANT further states that the 
names and addresses of the persons directly affect­ 
ed "by the Appeal are those set out in paragraph 5.

2. Part of decision of Lower Court complained 
of: WHOLE.

3. Grounds of Appeal;

(Ij That the learned trial Judge misdirected 
himself on the evidence before him in 
holding that the design was new or 
original.

(2) That the learned trial Judge misdirected 
himself on the evidence in holding that 
the defendant was not an innocent in- 
f ringer.

(3) That the learned trial Judge erred in 
law in awarding general damages against

10
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the defendant "being an innocent infringer.

(4) In the alternative the damages awarded 
against the defendant were excessive.

4. Relief sought from the Federal Supreme Court 
of Nigeria i-

That the judgment of the High Court be set 
aside and in the alternative damages awarded 
be reduced to nominal damages.

5. Persons directly affected by the Appeal:-

Fame;

JOHN K3ALIL KHAWAM 
(Trading as John Khalil 
Ehawam & Company)

Address

81, Lebanon St., Ibadan
OR

o/o Their Solicitors, 
David & Moore, 
13, Catholic Mission St., 
Lagos.

Dated at lagos this 9th day of March, 1959.

(Sgd.) A.O. Bickersteth.

No. 21

PLAINTIFFS' FURTHER GROUNDS OF APPEAL

IS THE FEDERAL SUPREME COURT OP NIGERIA

Suit No.LD/302/57 
F.S.O. 125/1959

BETWEEN;

JOHN KHALIL KHAWAM
(Trading as John Khalil Khawam
and Company) Plaintiffs/Appellants

- and -

K. CHELLARAM & SONS (NIGERIA)
LIMITED Defendants/Respondents

In the Federal 
Supreme Court 

of Nigeria

No. 20

Defendants' 
Notice of 
Appeal.
9th March,
1959
- continued,

No. 21

Plaintiffs' 
Further 
Grounds of 
Appeal.
llth November, 
1959.

FURTHER GROUNDS OF APPEAL:

1. That learned trial Judge in holding, that
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there was no evidence before him of how the Appel­ 
lants actually lost in the transaction, and that 
the claim for special damages therefore failed, and 
furthermore in stating that "taking still a lenient 
view of the conduct of the defendants and in particu­ 
lar the fact that he did not know how much the 
Appellants had lost", misdirected himself and erred 
in law. He so misdirected himself and erred in law 
in that:-

(a) He misapplied the lav/ regarding special and
general damages and consequently made an erron­ 
eous assessment of the damages awarding to the 
Appellants' a sum as damages less than he 
should have done, and he has also wrongly dis­ 
regarded the fact that the Appellants would 
have been entitled to two renewals of their 
monopoly rights of the period of 5 years in 
their registered design of 5 years each under 
the Registered Designs, Act 1949 of the United 
Kingdom.

(b) He wrongly separated what is a single and un­ 
divided claim for damages by the Appellants 
for the loss they suffered into a claim for 
(1) Special damages and (2) general damages.

(c) He assessed the damages awarded by him as if 
they consisted of two separate claims therefor 
the one being for special damages and the 
other for general damages.

2. Upon the facts admitted or proved arid as found 
by the learned trial Judge and the law applicable 
thereto the damages awarded by the trial Judge were 
wholly inadequate and insufficient.

3. Persons directly affected by the Appeal i-

ITame

K. CHELLARAM & SONS 
(NIGERIA) LED.

54, Marina Street, Lagos or 
c/o their Solicitors, 
A.O. Bickersteth Esq., 
128/130 Broad Street, Lagos.

1959.

DAVID & MOORE, 
PLAINTIFFS/APP3LLANTS' S OLICITORS.

DATED at Lagos this llth day of November,
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No. 22

COURT'S NOTES ON APPEAL 

IN THE FEDERAL SUPREME COURT OF NIGERIA 

HOLDEN AT LAGOS

THURSDAY THE 10TH DAY OF DECEMBER, 1959

BEFORE THEIR LORDSHIPS 

SIR ADETOKUNBO ADEMOLA CHIEF JUSTICE OF THE

LIONEL BRETT

LOUIS NWACHUKTO IvIBANEFO

FEDERATION 

FEDERAL JUSTICE 

FEDERAL JUSTICE

FSC.123/1939

JOHN KHALIL KHAWAM & CO. etc. Plaint iff/Appellant
- v - 

K. CHELLARAM Sz SONS (NIG.) LTD. Defendant/Respondent

In the Federal 
Supreme Court 

of Nigeria

No. 22
Court's Notes 
on Appeal.
10th and llth 
December 1959 
and 8th March, 
I960.

Appeal and cross appeal from judgment of Coker, 
J. at Lagos dated 16/2/59.

Bernstein (lioore with him) for appellants and re­ 
sponding in cross appeal.

Bickersteth for Respondent and also arguing 
20 for appellant in the cross appeal.

Berns t ein argue s;-

Appeal is on amount of damages awarded. Argu­ 
ment will be on the principles to "be followed in 
awarding damages. Loss of profit to the appellant 
extended at £7,280.15.0. There are other losses - 
see 'p. 5 of the Record. The learned trial 
Judge has disregarded the loss of profit and loss 
under the Act.

Evidence given about price of the goods was 
30 not challenged at all.

Distinction between special damages and general 
damages. Refers to Cap.221 Laws of Nigeria Vol.VI 
at p.345: United Kingdom Design (Protection) Ordin- 
anc e.
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In the Federal 
Supreme Court 

of Uigeria

No. 22

Court's Notes 
on Appeal.

10th and llth
December, 1959
and 8th March,
I960
- continued.

Refers to Registered Design Act 1949 which applies 
in this matter. Sec.7(1) of the Act also Sec.8 and 
see the Design Rules, 1949 (1949 No.2368 as amended 
by 1955 Ho. 116) Pees on application at p.12 of the 
First Schedule, item. 8 & 9 and item 8 * 9 in the 
first schedule in 1955 No.116.

No evidence of challenge that in this particu­ 
lar market the design would "be unsaleable or value­ 
less after 5 years. Evidence given by plaintiff 
about this is at page 16 beginning at line 15 of 
the Record.

Proof of actual loss in Patent Cases.

Djmlpjppneumatic Tyre Ltd. v.__ Puncture Proof iTdTTT R. P ."C~.~"W5". '     

Court of Appeal Report in 16 R.P.C. 209 at 
p.211 bottom page; and at p.216 (Collins L.J.)

Submit all plaintiff need do is to establish 
his rights to damages by the wrong doing of the 
defendant. Damage need not be proved specifically.

Also Leeds Forge Co. Ltd. y« Deightons patent 
^c o  LTd^. 257 R.PTcTTolTf se~e""Swinfen-Eady J. 

"pT2T2~from line 40 etc. also page 215 line 19 
etc. On special and general damages, see 
Ratcliffe v. Evans (1892) 2 Q.B.D. 524, at pp.528 & 
l?2ir from Tomtom 'of .page 528. Counsel agreed it 
would be matter of evidence to show generally for 
how long a design goes on selling, at a phenominal 
rate etc.

Claim is for profit to be made for 5 years at 
£36,903.15.0 at rate of £7,280.15.0 a year. Again 
on special and general damages, counsel refers to 
Sjtroms^Bruks, Aktie Bolaj^ Y^Jjiit_chinson (1905) L.R. 
A.C. 515~~at 525 TasT'paragraph. In the present 
case, as in above, plaintiff in claiming ordinary 
damages ascertained and limited by the >3pecial cir­ 
cumstances of the case.

Submitted the learned Judge went astray here 
matter of damages.

on

The learned trial Judge has not taken into consider­ 
ation the fact that plaintiff is entitled to two 
renewals of his design: 5 years each. No damages 
have been awarded in respect of these renewals
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although they are now useless to the plaintiff 
since his design has been infringed.

Submit damages for 1st yeai shoir"1 ! be £5,000. This 
is suggested to 'be the Ices for the first year. 
Suggest, a declining figure of £500 a year; say 
about £15,000 for the first five years. Suggests 
£15,000 for the next 10 years.

On Damages generally.

See copyright and Industrial Design by Russel - 
Clarice: at p.208.
Patents for Inventions; by T.A. Blanco-White 2nd 
Edition at page 309.
Refers to 'Meters Ltd. v. Metropolitan Gas Meters Ltd. 23 R.F.OTIF?T~'———"————-————————-——-

Bicker s tetli for Respondent and also counter appeal 
argues on

p_arn_ag_e^_ ajward e d;

Estimate of Damages: not on right principle; not 
based on Evidence.

Measiire of JDaLiagess Refers to Russel Clarke - on 
CopyrignT'lb ind"us~trial Design at page 208. Refers 
to page 18 of the Record line 31 et seq..

nothing before the trial Judge to show how 
much the appellant lost: no evidence supplied by 
the appellant. Court will notice that the defendant 
had been stopped selling these goods. Refers to 
judgment at page 57 lines 31 to 41 of the Record.

In the Federal 
Supreme Court 

of Nigeria

Wo. 22

Coxirt's Notes 
on Appeal.

10th and llth
December, 19b9
and 8th Liarcii,
I960
- continued.

B.en_ew£il_j)ei-iods ; Refers to Sec .8(2) Registered 
D'esigh Act"1949. Application can be made at any 

30 time.

Ho evidence or basis for calculation of loss 
\>er year Re measure of Damages to be awarded, see 
Ur4,c.ed_,Jiprseshoe a_nd_Hail__C^. JBtd. v. John Stewart

o . .reco 
Russia Clarke (above ), and the same principle was 
followed in Meters _Ltd. v. l Ltd. (supra)", """"' " '" """ Meters

SubmJt in the present case, only nominal dama- 
p;es should have been awarded.
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In the Federal 
Supreme Court 

of Nigeria

No. 22

Court's Notes 
oil Appeal.

10th and llth
December, 1959
and 8th March,
I960
- continued.

Special & General damages; Error by the Judge is 
one of terminology; ~Ee was led into it by the 
plaintiff at p.6 of the Record - Statement of 
Claim.

Adjourned till 11/12/59.

(Sgd.) A. Ade. Ademola. 
CHIEF JUSTICE OF THE FEDERATION.

FRIDAY THE IITH DAY.^gJjEQEMBER, 1959 

Case continues. 

Same appearances. 

Mr. Bickersteth continues to argue the appeal.

Abandons ground 1. 

Argues grounds 2 & 3 together.

Refers to Sec.9 of the Registered Design Act, 
1949 and Sec.3 of the United Kingdom Design (Pro­ 
tection) Ordinance Cap.221.
Submits that these two statutory tests set out at 
p, 54- of the Record were not taken cognisance 
of by the learned trial Judge.

Submit would be sufficient for the defend­
ant to rely on either sec ,,9 of the English Act or 
Sec;3 of the Local Ordinance.
The defendants are claijaing protection of these.
Refers to page 34 line 32: The Court is to remember 
that G-osho Co. mentioned there is the same company 
which made plaintiffs design.

Court. What about page 34 line 47 does that 
not show negligence?

Counsel. Refers to 
page 56 lines 10 to 26 particularly lines 18 to 26 
submit there was no time. Evidence was led to 
show that the defendant's office in Japan or in 
England saw the plaintiff's design and decided to 
order it. It is submitted that vras not the plain­ 
tiffs case at anytime. Submit learned Judge was 
wrong in his assumption.
Refers to page 40 lines 30 to 32 where plaintiff's 
counsel himself in addressing the Court made it
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clear that G-oslio Co. brought the design to the Japan 
office of the defendants.

Contrast the English \.ct and the Local Ordin­ 
ance "Reasonable means" and "reasonable grounds ;| 
Earlier English Act was "reasonable means", the 
1949 Act changed it to "reasonable grounds 11 . In 
Nigeria it is still "Reasonable means".
Refers to: \Ying ̂ryriari jv^J^JLt. -Berk . AJ3oJ_I!tdjLJL925 l 
C-i. D.116, """Cla:an:[:ilg "prote~cfibn under the English 
Act. further, submits that since legistration of 
the design was refused in Japan, the defendant was 
in a position to assume it could not be registered 
in U.K.

In Reply to C ourt %
Agreed that the fact that registration of a 

design is refused in the country of manufacture 
does not mean registration must be refused in other 
countries .

3 e r ns t e in r es :

Replying on grounds 2 and 3 argued together, 
says the protection under the Nigeria Lav,7 , - United 
Kingdom 30 esigns (Protections) Ordinance, should 
apply and not the U.K. Act. There is no conflict 
betwee?a the tv/o but it is the Local Ordinance which 
prevails .

It should have been evident to the defendant 
on the number on the design that it was registered. 
And in any case, the defendants did nothing, al­ 
though, they had every means of finding out with 
them big organisation in the United Kingdom.

Court does not wish to hear Mr e Bernstein any 
more on "quantum of damages".

Judgment Reserved.

IK the Federal 
Supreme Court 

of Nigeria

No. 22

Court's Notes 
on Appeal.

10th and llth
December, 1959
and 8th March,
I960
- continued.

(Sgd.) A. Ade. Ademola. 
C.J.I1 .
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In the Federal 
Supreme Court 

of Nigeria

No. 22

Court's Notes 
on Appeal.
10th and llth
December, 1959
and 8th March,
I960
- continued

SUPREME COURT OP NIGERIA 

HQEDfcJ!__AT MG-OS

TlffiSDAY^THE 8TH DAY 0? MARGE, 19,60 

BEFORE THEIR LORDSHIPS

SIR ADETOIOINBO ADEMOLA

LI01TEL BRETT

PEROIVAL CYRIL HIIBBARD

CHIEF JUSTICE OF THE 
FEDERATION

FEDERAL JUSTICE

AG. FEDERAL JUSTICE.

FSG. 125/1959

JOHN KHALIL KHA?/AM & CO. LTD»
Plaint if fs/App_ellants(/ReiSpondents

Vs.

K. CHELLARM & SONS (NIG.) LTD.
I) e f endant s/Res pond ent s/Ajrog j-larrts

Judgment read by the Hon: C.J.F.

ORDER; Cross appeal dismissed, Appeal allowed by 
varying damages awarded in favour of the plaintiffs 
as follows;-

£2000 general damages as awarded by the learned trial 
Judge:

£500 damages for the two 5 years period of renewal.

Total £2,500. Costs to the appellants on the two 
appeals assessed at 80 guineas.

(Sgd.) A. Ade. Ademola. 
CHIEF JUSTICE OF THE KIDKIATION.
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No. 23

JUDGMENT of SIR ADETOKDN30 ADEMOLA, 
Federal Chief Jus lice

17 _THE JPEDERAL SUPREME COURT 0? NIGERIA

AT LAGOS

oil TUESDAY THE STH DAY OP MARCH, 1960

BEFORE THEIR LORDSHIPS

SIR ADEIOKUNBO ADEMOLA CHIEF JUSTICE OP THE
FEDERATION

LOUIS NWAcruKWu MBANEFO CHIEF JUSTICE,
EASTERN REGION. 

LIONEL BRETT FEDERAL JUSTICE.

.S.C.125/1959

BETT7EEN;

JOHN KHA1IL KHAWA1 & COMPANY Plaintiffs/ 
(John IQialil Khawam trading as) Appellants

Respondents
- and -

K. CIE'SUtARM & SONS (NIG.) LTD. Defendants/
Respondents 
Appellants

JUDGMENT

In the Federal 
Supreme Cov.rt 

of Nigeria

No. 23

Judgment of 
Sir Adetokunbo 
Ademola, 
Federal Chief 
Justice.
8th March, 
I960.

30

ADEMOIA, P.O.J.: The plaintiff in the case in the 
HTgE Court"of Lagos has appealed to this Court 
against the amount of £2,000 damages awarded him in 
a claim by him for £50,000 damages for the infringe­ 
ment by the defendant company of his Registered 
Design on textile piece goods bearing his Registered 
Design. No. 459477. The defendant company also 
filed a cross-appeal against the judgment of the 
learned trial Judge. The relief sought in the 
cross-appeal is that the judgment of the learned 
trial Judge be set aside or in the alternative that 
damages awarded be reduced to nominal damages.



70.

In the Federal 
Supreme Court 

of Nigeria

No. 23

Judgment of 
Sir Adetokunbo 
Ademola, 
Federal Chief 
Justice.
8th March,
I960
- continued.

The plaintiff appellant is a trader in textile 
goods and an importer of textile goods from Japan and 
other countries. The defendant respondent, a "big 
trading house in Nigeria, trades in various goods 
including textile goods and is also an importer of 
goods from Japan and other countries. The plain­ 
tiff, among other designs, designed a pattern from 
the African "tie and dye" design, with typical 
"motifs" common to the Nigeria "adire" cloths de­ 
signed with herringbone stripes, stars and repetition 10 
of circles peculiar to many "adire" cloths but with 
peculiar arrangements of the motifs which made it 
original.

The plaintiff having made this design, on the 
4-th January, 1957, registered it in the Manchester 
Branch of the Design Registry of the Patent Office 
in Manchester in accordance with the provisions of 
the Registered Design Act 194-9 and obtained a certi­ 
ficate granting him a monopoly of the design for 5 
years with a right of renewal for another 10 years. 20

During the month of January, 1957, he imported 
into Nigeria from Japan 1,000 pieces of the material 
which he sold at 50/~ a piece of ten yards making a 
profit of 15/- per piece. By the end of that year 
he had imported 9841 pieces in all. About the month 
of November, 1957, the defendant respondent company 
had imported into Nigeria cloth of a similar design 
but inferior in quality which was selling at 38/- 
per piece. The plaintiff appellant was forced to 
drop his selling price from 50/- to 43/- per piece 
and later to 34/~ per piece to compete with the 30 
intruder into his market. The defendant respondent 
company asserting, as it did, that the design is 
an open design in Japan, placed on order with Gosho 
Company, the same company in Japan which printed 
the plaintiff appellant's design, the same design 
on inferior materials. The goods were shipped to 
Nigeria and sold at a wholesale price of 38/- per 
piece of ten yards.

The plaintiff appellant as the registered pro­ 
prietor of the design promptly called the attention 40 
of the defendant respondent company to the infringe­ 
ment of his design and later instituted an action 
in the High Court of Lagos for an injunction to 
restrain the defendant respondent from selling the 
particular textile goods; he claimed damages for 
the infringement and also claimed the delivery up 
of the goods with the defendant respondent company
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for destruction. Judgment was entered in his fav­ 
our in terns of the writ "but with £2,000 daiages.

Hie plaintiff is dissatisfied with the damages 
awarded in his .favour and has passed. The ground 
of appeal argued is mainly directed on principles 
to be followed in awarding damages.

On the other hand, the defendant respondent 
company filed a cross appeal and the grounds of 
appeal filed and argued are as follows:-

10 (1) That the learned trial Judge misdirected
hiraself on the evidence before him in hold­ 
ing that the design was new or original.

(2) That the learned trial Judge misdirected
himself on the evidence in holding that the 
defendant was not an innocent infringer.

(3) That the learned trial Judge erred in law 
in awarding general damages against the de­ 
fendant being an innocent infringer.

(4) In the alternative the damages awarded 
20 against the defendant were excessive.

It seems convenient, and I shall deal first 
with the cross appeal.

Mr. Bickersteth, arguing the cross appeal, 
abandoned the first ground. Arguing the 2nd and 
3rd grounds together, he submitted that although 
the learned trial Judge in his judgment referred to 
section 9 of the Registered Design Act 1949 and 
also to section 3 of the United Kingdom [Design 
(Protection) Ordinance, Cap.221, he failed, however, 

30 to apply the statutory tests that it would be suffi­ 
cient "for the defendant to rely on either side Sec­ 
tion 9 of the English Act or Section 3 of the local 
Ordinance. Section 9(1) of the Registered Design 
Act 1949 reado;-

"9. (1) In proceedings for the infringement of 
copyright in a registered design dama­ 
ges" shall not be allowed against a 
defendant who proves that at the date 
of the infringement he was not aware,

40 cu-d had no reasonable ground for sup­ 
posing, that the design was registered; 
arid a person shall not be deemed to

In the Federal 
Supreme Cou:> t 

of Nigeria

No. 23

Judgment of 
Sir Adetokmibo 
Ademola, 
Federal Chief 
Justice.
8th March,
I960
- continued.
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Judgment of 
Sir Adetokimbo 
Ademola, 
Federal Chief 
Justice.
8th March,
I960
- continued.

have been aware or to have had reason­ 
able grounds for supposing as aforesaid 
by reason only of the marking of an 
article with the word "registered" or 
any abbreviation thereof, or any word 
or words expressing or implying that 
the design applied to the article has 
been registered,- unless the number of 
the design accompanied the word or 
words or the abbreviation in question." 

and section 3 of the United Kingdom Designs (Pro­ 
tection) Ordinance, Cap.221, reads;-

"3. •The registered proprietor of a design 
shall not be entitled to receive any 
damages in respect of any infringement of 
copyright in a design from any defendant 
who proves that at the date of the in­ 
fringement he was not aware no?:1 had any 
reasonable means of making himself aware
cif~"the' exisT;e"nce of the regist 
the design."

•at ion of

Mr. Sickersteth argued that either of these 
statutory provisions granted protection to the de­ 
fendant in this case, and that the learned Judge 
was wrong in his assumption that the defendant must 
have seen the plaintiff's design and decided to 
order it since it was clear that Gosho Company 
brought the design to the Japan Office of the de­ 
fendant and it ?/as an open design in Japan.

It appears to me that for the defendant to 
claim the protection afforded by either the English 
Act or the local Ordinance, he must satisfy the 
Court that he had no reasonable means of finding out 
whether or not the design had been registered. It 
was argued that protection is claimed under the 
English Act.

The wording of the English Act refers to 
"reasonable grounds", the local Ordinance states 
"reasonable means". There is to my mind, no con­ 
flict between the two; if there is, it is clear 
that the local Ordinance will prevail. The earlier 
English Act spoke of "reasonable means" but it was 
amended to read "reasonable grounds" . In ITigeria 
"reasonable means" is still the criterion; this may 
be due to the fact that the registration has to be 
carried out in the United Kingdom. Whatever it is, 
it hardly affects this case where the defendants 
did nothing although they had every mean.y of finding
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out from the Design Registry in Manchester whether 
or not this particular design, w^ich incidentally 
carries a number, has been registered.

The submission that since the registration of 
the design was refused in Japan was enough for the 
defendant to a«:jume that the design could not be 
registered in the United Kingdom, I reject without 
further comments.

The findings of the learned trial Judge that 
10 the defendants have failed or neglected to make 

necessary investigation which a prudent company 
having a branch in Manchester would have made in 
the circumstances and cannot therefore claim any 
protection as an innocent purchaser are, in my view, 
justified by the evidence before him, and these two 
grounds of the cross appeal must fail.

There remains grounds 3 and 4. On the cross 
appeal, Mr. Jjickersteth argued that the estimates 
of damages was not based on the right principle and 
was not based on evidence. It was submitted that 
there was no evidence before the Judge to show cate­ 
gorically how much the plaintiff lost °f nor was 
there evidence or basis for calculation of loss per 
year.

The argument on these two grounds of the cross 
appeal were met by Mr. Bernstein's arguments on the 
quantum, of damages awarded. His argument in tne 
main was on the principles of which the amount of 
damages is to be computed.

30 On the quantum of damages, the learned trial 
Judge said :-

"It is true that the plaintiff had had to reduce 
the price of his cloth twice and finally he had 
to close down. There is however no evidence 
before me of how the plaintiff actually lost in 
the transaction. The claim for special dama­ 
ges therefore fails. I now come to the items 
of general damages. I do not come to the con­ 
sideration the fact that the plaintiff is 

40 entitled to two renewals of the period of
copyright of five years each, as these renew­ 
als are in any case subject to some conditions 
described by section 8(2) of the Act.

In the Federal 
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8th March,
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"The plaintiffs ordered in all about 10,981 
pieces from January to the end of 1957 and had 
only a few pieces left at the time of the 
action. It is clear that cloth of the design 
had a phenominal sale and very good market. 
The defendants impress me as rather callous 
and indifferent to the result of their action. 
I have considered all the circumstances of 
this case and I will fix the general damages 
in this case of at £2,000 taking still a 
lenient view of the conduct of the defendants 
and in particular the fact that I do not know 
exactly how much the plaintiffs lost."

Added to those, is the fact that the defendants 
sold within a month 500 pieces of the 880 pieces 
which arrived for them from Japan.

The first question I have asked myself is 
whether the learned Judge has proceeded on an 
erroneous principle in his assessment of damages. I 
am of the opinion he has. What has to be ascer- 
tained is the pecuniary loss the plaintiff has 
sustained by the wrongful acts done to them by the 
defendants ; the plaintiffs are entitled to be 
compensated for the injuries they have suffered by 
reason of the wrongful act of the defendants .

In the case Pneumatic Tyre Gompany Ltd. v. The 
Puncture Proof Pn'eurnalc Dyfe jMj^n^TlTrd , , l b R . P , G. ""''"

"As far as the case permits the amount of loss 
must be proved; but if it can be proved that 
the necessary consequence of an injurious act 
is to damage the reputation of the patented 
article or process, as to interfere with the 
general and extended use, very substantial 
damages might be received, though it might be 
impossible to put a figure on the loss."

As the learned trial Judge in the presert appeal 
found, the plaintiffs have suffered considerable 
loss and damage. By reason of the defendants 
infringement, he had to reduce his price and cloth 
which was sold at 50/- per piece at a profit of 
15/- on the piece was reduced first to 43/- and 
later to 34/-, thus selling at a loss. Subsequently, 
he had to close down and the anticipated profits 
for 10 years of renewal for which he held a copy­ 
right was lost to him. The learned Judge said he
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did not take this into consideration in awarding 
damages \ it would appear, however, that he took 
into consideration the fact that the defendants 
sold 500 pieces of their cloth i^ one month, which 
was also a loss of profit to the plaintiffs. At 
that time from the evidence of the plaintiff's wit­ 
ness, J.K. Khawam, a total of 1,897 pieces of cloth 
had arrived for the plaintiffs in addition to what 
they had left at the time for sale. These were all 
sold at reduced prices of 43/- a^-d later at 34/- 
per piece.

In considering measure of damages, Swinfen 
Eady, J., in the case Leeds Forge Company^ Ltd . v« 
Deign ton 's Patent Flue (Jompany 2b R.P.CT, 2U9 aT" 
p .2±Z~~pvcE" flTe~~5a"tter as follows : -

"In considering the question of the amount of 
damages, it must "be "borne in mind that the 
measure of damage is the loss which the plain­ 
tiffs have actually sustained as the natural 
and direct consequence of the defendants' acts; 
consequently, the damages will be the estimated 
loss of profit incurred "by the plaintiffs by 
reason of the sale by the defendants of art­ 
icles which infringe plaintiffs' patent, 
whether such loss of profit in respect of any 
flue is attributable to diminished profit ob­ 
tained on articles manufactured by the plain­ 
tiffs or to the plaintiffs having lost all 
profits by reason of the defendants having 
made the articles. The burden is upon the 
plaintiffs to prove the damage they have sus­ 
tained, and they can only recover upon the 
facts proved. What the plaintiffs actually 
claim is the amount of profit they would have 
made if they had sold, at their original 
prices, all the flues they did sell, and all 
the infringing flues sold by the defendants, 
after giving credit for the profit they actu­ 
ally made on the flues estimating the damages 
in a case of this kind, fair and just allow­ 
ances must be made and many matters must be 
taken into consideration. Mathematical accur­ 
acy is absolutely impossible. 11

The evidence before the learned trial Judge 
conclusively established that about 2,000 pieces of 
the cloth imported by the plaintiffs were, after 
the defendants' infringement, sold at a reduced 
profit of 7/- per piece for a time and later at an
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actual loss of I/- per piece until the plaintiffs 
had to close dovm. This amounts to roughly a loss 
of an amount between £1,000 to £1,300: added to "fchis 
was the Uses H?/~ profit per piece on the 500 pieces 
sold by the defendants. This resulted in a loss 
of a total of £375. It would appear that taking 
all these into consideration the learned Judge has 
arrived at the figure of £2,000 which, in my view, 
appears, on the evidence before him, a fair assess­ 
ment. But the copyright had another four years to 
run; then the plaintiffs are entitled to two 
renewals of 5 years each of their copyright. I 
would estimate the damages for the two 5 year 
period of renewal (10 years) at £500.

In conclusion, I reject the submission made by 
Counsel in the cross appeal that the plaintiffs are 
only entitled to nominal damages. I would there­ 
fore dismiss the damages awarded in favour of the 
plaintiffs as follows;-

£2,000 general damages as awarded by the 
learned trial Judge; £500 damages for the two 5 
year period of renewal. Total; £2,500.

Costs to the appellants on the two appeals 
assessed at 80 guineas.

(Sgd.) A. Ade. Ademola
CHIEF JUSTICE OF THE FEDERATION.

I concur. (Sgd.) L. N. Mbanefo.
CHIEF JUSTICE, EASTERN REGION.

10

20

Mr. S.M. Bernstein (Mr. 0. Moore with hiia) for 
appellants.

Mr. A.O. Bickersteth for respondents.

30

No. 24

Judgment of 
Lionel Brett, 
Federal 
Justice.
8th March, 
I960.

Ii'o. 24

JUDGMENT of LIONEL BRETT, Federal Justice.

(Chief Jtistice of the Federation delivered principal 
judgment).

I agree with the order proposed, but I should 
like to sav a further word about the recovery of
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damages in an action of this nature in Nigeria. 
Section 2 and 3 of the United Kingdom Designs 
(Protection) Ordinance (hereinafter referred to as 
the Ordinance) read as follows:-

"2. Subject to the provisions of this Ordinance 
the registered proprietor of any design 
registered in the United Kingdom under the 
Patent end Designs Acts, 1907 to 1932, or 
any Act amending or substituted for those 

10 Acts shall enjoy in Nigeria the like
privileges and rights as though the certi­ 
ficate of registration jn the United King­ 
dom had "been issued with an extension to 
Nigeria.

3. The registered proprietor of a design
shall be entitled to recover any damages 
in respect of any infringement of copy­ 
right in a design from any defendant who 
proves that at the date of the infringe- 

20 ment he was not aware nor had any reason­ 
able means of making himself aware of the 
existence of the registration of the design;

Provided that nothing in this section 
shall affect any proceedings for an in­ 
junction."

It is agreed that the Registered Design Act, 
1949, (hereinafter referred to as the Act) is an 
Act substituted for the Patents and Designs Acts, 
1907 to 1932, and sections 2 and 3 of the Ordinance

30 thus give Khawam the same privileges and rights in 
respect of his registered design as if the certi­ 
ficate of registration in the United Kingdom had 
been issued with an extension to Nigeria, but do 
not entitle him to recover damages from a defendant 
who proves the matters referred to in Section 3. 
Yfhat then, is the effect of Section 9 of the Act, 
which exempts an innocent infringer from liability 
for damages if he proves certain matters which are 
different from, taut not inconsistent with, those

40 set out in Section 3 of the Ordinance? If it is to 
be regarded as abating the privileges and rights 
conferred by registration, then in Nigeria it will 
afford a defence to a claim for damages additional 
to that afforded by Section 3 of the Ordinance. The 
right given by registration under the Act, is set 
out in general terras in Section 7 of the Act. It is 
there described basically as an exclusive right to

In the Federal 
Supreme Court 

of Nigeria

No. 24

Judgment of 
Lionel Brett, 
Federal 
Justice.
8th March,
I960
- continued.
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In the Federal 
Supreme Court 

of Nigeria

No. 24

Judgment of 
Lionel Brett, 
Federal 
Justice.
8th March,
I960
- continued.

make or deal in various ways with any article in 
respect of which the design is registered. Neither 
that section nor any other lays down expressly what 
remedies for infringement of the right are to be 
available, but, as I have already said, Section 9 
exempts an innocent infringer from liability for 
damages, while not affecting the power of the Court 
to grant an injunction.

When the Ordinance was enacted in 1936, Section 
33 of the Patents and Design Act, 1907, contained 10 
provision in relation to patents similar to that 
contained in Section 3 of the Ordinance, but the 
corresponding provision relating to designs in Sec­ 
tion 54(1 )(b) of the Act was as follows:-

"54(1) Before delivery on sale of any articles 
to which a registered design has been ap­ 
plied, the proprietor shall ~

(b) cause each such article to be marked
with the prescribed mark, or with the 20 
prescribed words or figures, denoting 
that the design is registered; and if 
he fails to do so the proprietor shall 
not be entitled to recover any penalty 
or damages in respect of any infringe­ 
ment of his copyright in the design, 
unless he shows that he took all proper 
steps to ensure the marking of the 
article, or unless he shows that the 
infringement took place after the person 30 
guilty thereof knew, or had received 
notice of the existence of the copyright 
in the design."

If this applied in Nigeria, it is hard to see what 
room there could be for the application of Section 
3 of the Ordinance, and I conclude that it was not 
intended that it should apply. This indicates that 
the expression "privileges and rights" in Section 2 
of the Ordinance does not introduce the provisions 
of the U.K. Acts restricting the remedies for the 40 
breach of the basic rights, and I therefore con­ 
clude that a defence under Section 9 of the 1949 
Act is not available in Nigeria.

Even if I am mistaken in this, I agree that a 
defence has not been made out either under the 
Ordinance or the Act. Chellarams have certainly
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not proved that they had no reasonable means of 
making themselves aware of the existence of the 
registration of the design. They have an office in 
Manchester, and it has nut been ^aggested that they 
could not have had a search made in the Manchester 
Registry, or that a search made in revealed the 
existence of the registration. As to whether they 
have proved that they had no reasonable ground for 
supposing that the design had been registered, the

10 evidence of their chief witness as to fact, Uarain- 
das Ladharam, justified the finding of Coker, J., 
that "either the defendants are completely reckless 
or their office in Japan having seen the designs of 
the plaintiffs after the manufacture of Exhibit C 
decided to and did order for actual reproduction of 
the plaintiffs' design on cheaper material with 
inferior dye and with the avowed purpose of wreck­ 
ing the market for the plaintiff". They have not, 
on either alternative, established a defence under

20 Section 9 of the Act.

As regards the quantum of damages, I agree 
that Coker, J., applied a wrong principle in re­ 
fusing to allow anything for the right of renewing 
the copyright for a further ten years. Even on the 
basis adopted by Ooker, J., it may well be that 
other Judges would have awarded a larger sum, but 
I cannot say that on the evidence he made any other 
manifest error in principle. The Court may take 
.judicial cognisance of the fact that fashions change 

30 in textile designs as in most other things, and no 
attempt was made to give any evidence of the life 
of a successful design in cotton piece-goods. I 
support the variation proposed.

In the Federal 
Supreme Court 

of Nigeria

No. 24

Judgment of 
Lionel Brett, 
Federal 
Justice.
8th March,
I960
- continued.

(Sgd.) L. Brett.

FEDERAL JUSTICE.
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In the federal 
Supreme Court 

of Nigeria

No. 25

No. 25

Order on 
Appeal.

8th Llsrcli, 
I960.

IN THE FEDERAL SUPREME COURT 01? NIGERIA

HOIDEN AT LAGOS

Suit No .ID/302/1957 
E.3,0.125/1959

ON APPEAL AND CROSS APPEAL 
FROM THE JUDGMENT OF THE 
HIGH COURT OF LAGOS

BETWEEN t

JOEII KHALIL KEAWAM & COMPANY 
(jolin Klialil IQiawam trading as)

Pjlaint^f fs/Applts ./R e s p o nd e nt a

- and -

K. CHELLARAM & SONS
D e fen d a lit s/R e s pond to

(Sgd.) A. Ade Ademola 
CHIEF JUSTICE OF THE 
FEDERATION.

Tuesday the 8th 1960

UPON READING the Record of Appeal herein, and 
upon hearing llr. S.IT. Bernstein, Mr. 0. l,loore with 
him, of Counsel for the Appellants and Llr. A. 0. 
Bickersteth. of Counsel for the Respondents.

IT IS ORDERED -

1. that the ease appeal be dismiss ad;
2. that the appeal be allowed by varying 

damages awarded in favour of the Plain­ 
tiffs as followsi-
1. £2,000 general damages as awarded by 

the learned trial Judge;
2. £500 damages for the two 5 year period 

of renewal; and
3. that the Respondents do pay to the

Appellants costs in this Court assessed 
at 80 guineas.

(Sgd.) S.A. Samuel
AG- CHIEF REGISTRAR.

10

20



10

81.

No. 26

THE PEDEIcAL SUPREME COURT OP NIGERIA.

HOLDEN AT LAGOS

BETWEEN:

g.S.G.125/1959

JOHN KKALIL KHA.WAM AND COMPANY 
(John Khalil Khawam trading as)

Plaintiff/Appellant

- and -

Z. CHBLLARAM & SONS (NIG.) LTD.
D e f endant/Re spendent

MOTION ON NOTICE:

Pursuant to 'Hie Nigeria (Appeal to Privy Council) 
Order-in-Council, 1955

In the Federal 
Supreme Court 

of Nigeria

No. 26

Plaintiffs' 
Motion on 
Notice.
16th April, 
I960.

TAB] 170TICE that this Honourable Court will 
be moved on l.;:or.dcy the 23rd day of Llay, I960 at the 
hour of 9 o'clock in the forenoon or soon there­ 
after as Counsel can be heard of the above-named 

20 applicant for an Order granting the applicant con- 
f'.itiLonal leave of appeal to Her Majesty in Council 
against the judgment of the Federal Supreme Court 
of Nigeria delivered on the 8th day of March, I960, 
and for such further or other Orders as this Honour­ 
able Court may deem fit to make in the circumstances.

Dated at Lagos, this 16th day of April, I960.

(Sgd.) Irving & Bonnar

Messrs. Irving & Bonnar
Applicant's Solicitors, 

30 11/17, Tinubu Street,
Lagos.

Respondent' s At":dress ; - 
54, Marina, 

Lagos,
Mrs. IT. Isikalu for the Applt.
Jir. A.ir.I. Makanju holding brief for
H.O. Davis.
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In the Federal 
Supreme Court 

of Nigeria

No. 27

Order for 
Conditional 
Leave to 
Appeal to 
Privy Council.
23rd May, I960.

No. 27

ORDER FOR CONDITIONAL HEAVE TO APPEAL TO 
PRIYY COUNCIL

IN THE FEDERAL SUPREME COURT OF NIGERIA

HOLDEN AT LAGOS

Suit No.LD/302/19 57 
F.3.C.125/1959.

(L.S. ) APPLICATION for an Order 
for conditional Leave to 
appeal to Privy Council

BETWEEN;

JOHN KHALIL KHAWAM & COMPANY 
(John IQaalil Khawam trading as)

- and - 

K. Cffi3LLARAT.I & SONS (NIG.) LTD.

Appellants

Respondents

(Sgd.) A. Ade-Ademola 
CHIEF JUSl'ICE 0? THE 
FEDERATION.

Monday the 23rd day of tlay, I960,

UPON READING the Application herein and the 
Affidavit sworn to on the 16th day of April, I960, 
filed on behalf of the Appellants, and after hear­ 
ing Mrs.N. Isikalu of counsel for the Appellants 
and I:Ir. A.K.I. Ilakanju, holding Chief H.O. D?rvis* 
brief, of counsel for the Respondents:

IT IS ORDERED that the Appellants be at 
liberty to appeal to Her Majesty in Council from 
the judgment of this Court dated, the 8th day of 
March, I960, upon fulfilment within 3 months from 
the date hereof of the following conditions, namely;

1. that the Appellants do enter into good and 
sufficient security to the satisfaction of 
the Court in the sum of £500 for the due 
prosecution of the appeal and the payment of 
all such costs as may become payable to the 
Respondents in the event of the Appellant's 
not obtaining an order granting then final 
leave to appeal, or of the appeal being

10

20

:- 30
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dismissed for non-prosecution, or of Her 
Majesty in Council ordering the Appellants 
to pay the Respondents' costs of the appeal 
(as the case may bb ) ;

2. that the Appellants do deposit in Court the 
sum of £50 for the preparation of the record 
of appeal and do take all necessary steps for 
the purpose of procuring the preparation of 
the record and the despatch thereof to 
England:

AKD THAI the costs of this application, to be 
taxed, shall abide the result of the appeal to Her 
liajesty in Council.

(Sgd.) S.A. Samuel 
AG. CHIEF REGISTRAR.

In the Federal 
Supreme Court 

of Nigeria

No. 2?

Order for 
Conditional 
leave to 
Appeal to 
Privy Council.
23rd May, I960 
- continued.

20

30

No. 28

PLAINTIFFS' MOTION FOR FINAL LEAVE TO APPEAL 
TO PRIVY COUNCIL

IN THE_JEgggRAL SIJPREKE COURT OF NIGERIA 

HOIDEH AT LAGOS

H.G.Appeal No.LD/3Q2/57/FSG.125/59
BETWEEN:

AppellantsJOHN E. XliAY/AM & COMPANY
- and - 

K. CHELLAEAM 60 SONS (NIG-) LIMITED Respondents

MOTION ON NOTICE

TAKE NOTICE that the Court will be moved on 
Tuesday the 6th day of September, I960 at 9 o'clock 
in the forenoon or so soon thereafter as Counsel 
can be heard by Counsel for the Appellants granting 
them Final leave to appeal to Her Majesty in Council 
or for such ether Order or Orders as nay be just.

Dated the 25th day of August, I960.
(Sgd.) Irving & Bonnar

Appellants Solicitors, 
11/17, Tinubu Street,

Lagos.
Tor Service on the Defendant/Respondent. 
54, Marina, Lagos.

No. 28

Plaintiffs' 
Motion for 
final leave to 
appeal to 
Privy Council.
25th August, 
I960.



In the Federal 
Supreme Court 

of Nigeria

ITo. 29

Order .for 
final leave to 
Appeal to 
Privy Council.
6th September, 
i960.

84.

No. 29

ORDER FOR FINAL LEAVE TO APPEAL TO 
PRIVY COUNCIL

1NJ?HE_ FEDERAL SUPREME COURT OF NIGERIA

HOIDEN AT LAGOS

Suit Lro.ID

(L.S.) APPLICATION for an order 
for final leave to appeal 
to Privy Council 10

BETWEEN;

JOHN KtlALIL KHAV/AM & CO. 
(trading as John Khalil Khawam)

- and - 

K. C:L3LLARA!>,I & SONS (NIG.) LTD. Respondent

(Sgd.) A. Ade .Ademola 
CHIEF JUSTICE OF THE 

FEDERATION.
'lues day the 6_th___dayT_ . amber, I960

UPON READING- the Application herein and the 
affidavit of the Applicant sworn to on the 2nd day 
of September, I960, and after hearing Misy 1,1. Grant 
(holding Mr. J.G. Bentley's brief) of counsel for 
the Applicant and Chief E.G. Davis Q.G., of counsel 
for the respondent;

IT IS ORDERED that final leave be granted to 
appeal to Privy Council.

(Sgd.) G.O. Soweinimo
CHIEF REGISTRAR.

20
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BETWEE!-!:

85. 

No. 30

H . 0 . Appe al No . ED/3 0 2/5 7 
I1 .S.G.No . 1 2 5/19 59 _____

AppellantsJOIIi: XRAIiIE KEAWAM & COMPANY

- and - 

K. CHELLARAII & SONS (NIG. ) LIMITED Respondents

In the Federal 
Supreme Court 

of Nigeria

No. 30

Plaintiffs' 
Motion for 
leave to vary 
security.
25th November, 
I960.

MOTION ON NOTICE;

TAKE NOTICE that the Court will be moved on 
Wednesday the llth day of January, 1961 at 9 o'clock 
in the forenoon or so soon thereafter as Counsel 
can be heard for the Appellants for an Order grant­ 
ing leave to vary the security provided by the 
Appellants upon leave being granted to appeal to 
Her Majesty in Council and for such other Order as 
may be just.

20 Dated the 25th day of November, I960.

(Sgd.) Irving & Bonnar
APPELLAN TS' SOLICITORS, 
11/17, Tinubu Street, 

Lagos.

For Service on the Respondents:

54, Marina, 
Lagos.
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In the Federal 
Supreme Ccairt 

of Nigeria

No. 31

Order on 
Motion to vary 
security.
lltli January, 
1961.

Ho. 31

ORDER

IN TEE FEDERAL SUPRME COURT OP NIGERIA

HOLDEN AT LAGOS

Suit lTo.LD/302/1957

APPLICATION for an order granting 
leave to vary the security provided 
by the Appellants.

BETWEEN:

Ap_p,lican.tsJOHN KHALIL KHAWAM & COMPANY

- and - 

K. CHELLARAII ft SONS (NIG.) LIMITED R ____________

(Sp-d.) L. Lrett 
FEDERAL JUSTICE.

Wednesday the 11th j.ay of ̂ anuarj^ 19_6l

UPCN READIITG the Application herein and the 
Affidavit sworn to on the 26th day of November, 
I960, and after hearing Miss A. Ma3a of counsel for 
the Applicants and Mr. A.O. Bickersteth of counsel 
f or t he R e s p ond en t s °.

IT IS ORDERED that this application, be dis­ 
missed with 2 guineas costs.

(Sgd.) S.A. Samuel.
for CHIEF REGISTRAR.

10

20
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Exhibit A. - CERTIFICATE OF REGISTRATION of Design 
No. 4-59477 from Man,..iester Patent 
Office.

IETITED XIlTCrDCM OF GREAT BRITAIN AND NORTHERN IRELAND

AMD THE ISLE CF MIT

(L.S. ) D. R. No. 1

DESI @IS^ AC TA _1JH9

CERTIPIGATE I 0_FJREGI_SjRATIjON 'OF DESIGN

10 Number of Registration
459477

Tliis is to certify that, in pursuance of and 
subject to the provisions of the Registered Designs 
Act, 1949, the Design, of which a representation is 
annexed, has been registered in the name of

JOHN KHALIL KHAWAM TRADING AS JOHN KEALIL KJIAWAM
AND COMPANY

as of the 4th day of January, 1957. 
in respect of the application of such Design to 

20 Cotton piece goods.

J. L. GIRLING. 
Registrar.

Subject to the provisions of the Act and Rules 
copyright in this Design will subsist for five 
yearo from the above-mentioned date, and may be 
extended for further periods, each of five years.

The Manchester Branch of the Designs of the Patent 
Office

51, Regent House, Cannon Street, 
30 Manchester 4.

Exhibits

Certificate of 
Registration of 
Design No.459477 
from Manchester 
Pa-cent Office.

4th January, 
1957.
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Exhibits Exhibit P. - LETTER, Plaintiffs to Defendants.

Letter, 
Plaintiffs to 
Defendants .
26 tli li'ovember, 
1957.

JOHU KHALIL KTIAWAi! 
AN1HOHY KHAWAM

J.K. KHAWAM & CCF.PMY
81, Lebanon Street, P.O. Box
383, Ibadan.

26th November, 1957.

The Manager,
Llecsrs . K. Ciiellarorn & Sons (Nigeria) Limited,
Hnrina, Lagos.

Dear Sir,

iiig era en t qf_ '^Jl J££gj- s t er e d_ _d esi£n_l'Ic « 4 5 94_77

I refer to a letter dated the 24bh of ITcveiaber, 
1957, addressed to you by A. lapacLe Obisecan, 
Barrister -at -Law, of lie Aperin, Ibadan., delivered 
to you in Lagos on Monday the 25th of I-Iovember, and 
to infoiii you that the said letter was written and 
delivered to you without my authority, knowledge or 
consent .

10

I.ir. Obi sec an is not acting for me in the above 
matter and he wrote without my authority. I there­ 
fore ask you to disregard his letter of the 24th of 
Kovemb er , 1957.

i.Iy Solicitor in the above natter is sdeji
Ukv.badejo, of Co-operative Bank Building, Ibadan, 
from whom a letter is enclosed.

(S gd.) J.K. Khawam

Your faithfully

20

C.C.A. 
Ibadan.

VJn OBISESAH, He Aperin, ?.0. BOX 192,
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Exhibit G. -- LETTER, Adedeji 0 bub ad e 30 to Defendants. Exhibits

ADEDEJI OKUBADEJO Co-operative Bank Building, 
Barrister-at-Law, P.O. Box 405 
Solicitor & AO.v >cate of the IBADAN, NIGERIA. 
Supreme Court of Nigeria.
Telephone Ho.451 and 479. 26th November, 1957.

G.

Letter, Adedeji 
Okubadejo to 
Defendants.
26th November, 
1957.

Dear Sirs,

10

20

iit_ _of __r egi st_ere d__de sign .

I have been instructed by Mr John Khalil 
Khawam trading as Messrs . John Khalil Khawam and 
Company to inform you that he is the proprietor of 
registered design No. 459477 which is also register­ 
ed in Japan as New Design 7140, and which is ident­ 
ical to that on textile goods that you are marketing 
under the No. 7 14 OR.

Your design 7 14 OR is an obvious infringement 
of my client's registered design.

I must therefore ask that within the next 48 
hours ; -

You execute the attached under talcing not to 
import or cause to be imported into Nigeria, sell 
or expose for 'sale, or cause to be sold, any tex­ 
tile goods bearing n,y client's Registered design 
Ii'os. 459477 and/or 7140 or an obvious or colourable 
in i t a t i on thereof,

You submit an account of all the sales and the pro­ 
fits made by you and also a list of all goods

!•• 0.714 OH that you have in stock and en route to
L'igeria .

30 You pay to ny client the sum of £50,000 damages,

You agree to publish in the Daily Times Newspaper 
an advertisement in the attached terms admitting 
the infringement and to pay the costs to such ad­ 
vertisement

C. You pay ray legal costs in this matter, which, 
if settled within the next 48 hours will not exceed 
twenty five guineas .
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Exhibits 

G.

Letter, Adedeji 
Olrubadejo to 
Defendants.
26th November,
1957.
- continued.

Unless you do these things in the course of 
the next 48 hours, I shall immediately file a writ 
claiming

(a) An injunction restraining you, your servants, 
and agents from importing or causing to be 
imported into Nigeria, selling or exposing 
or causing to be sold or exposing for sale 
any textile goods bearing Registered nesign 
Eos.459477 and/or 7140 and/or 7140R, the 
property of Mr. John Khali1 Khawam trading 
as John Khalil Khawam and Company;

(b) Damages for the infringement by you of Mr. 
Khawam's registered design or an account of 
sales of all piece goods to which the said 
design or an obvious or colourable imitation 
thereof shall have been applied and of the 
profit made thereon;

(c) Delivery up for public destruction of all 
textile piece goods to which the said design 
or an obvious or colourable imitation thereof 
shall have been applied that are in the 
possession or under the control of yourselves, 
your servants or agents.

(d) Costs.

Yours faithfully, 

(S gd.) A. Okubadejo.

UNDERTAKING

We, MESSRS. K. CHELLARAM AMD SONS LIMITED of 
Marina, Lagos, undertake not to import or cause to 
be imported into Nigeria, to sell or expose or 
cause to be sold, or expose for sale, any textile 
piece goods bearing Mr. John Khalil Khawam and 
Company's Registered Design No.459477 - New Design 
7140 in Japan - or any goods which are an obvious 
or colourable imitation thereof.

ADVERTISEMENT for insertion in THE DAILY TIMES "——————————————————————————————

We, MESSRS. K. CHELLARAM AND SONS LIMITED of 
Marina, Lagos admit that we have infringed Register­ 
ed Design No.459477 - New Design 7140 in Japan - 
the property of Mr. John Khalil Khawam trading as

10

20

40
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John Khalil Khawam and Company of 81, Lebanon
Street, Ibadan, and we express sincere regret
for such infringement and have undertaken not to 
import or cause to Toe imported i^so Nigeria, or 
sell or expose or cause to be sold, or expose for 
sale, any textile piece goods bearing such regis­ 
tered marks or any goods which are an obvious or 
colourable imitation thereof.

Exhibits 

G.

Letter, Adedeji 
Okubadejo to 
Defendants.
26th November,
1957
- continued.

10

20

Exhibit H. - LETTER, H.O. Davies to Adedeji 
Okubadejo.

Chief H.O. DAVIES, B. Com.
(Lond.)

Solicitor and Advocate 
of the Supreme Courts of 
Nigeria and the Ghana 
Notary Public.

Please Quote; 
Telephone; 23061

A. Okubadejo, Esq.., 
B arris t er-at -Law, 
Co-operative Bank Building, 
P.O. Box 405, 
IBADAN.

OLA CHAMBERS, 
128/130, Broad St. 
Lagos, Nigeria 
West Africa.

28th November, 1957.

H.

Letter, H.O. 
Davies to 
Adedeji 
Okubadejo.
28th November, 
1957.

K. Chellaram £ Sons (Nigeria) Ltd., 
Alleged infringement of Trade Mark.

Your letter dated November 26, 1957 on the 
above subject, has been passed on to me by my 
client, K. Chellaram & Sons (Nigeria) Limited for 

30 necessary action.

At the moment, no one except your clients (and 
perhaps your goodself) has seen the design which 
they claim to have been infringed. Perhaps you 
will be good enough to send a sizeable cutting to 
me for expert comparison with my client's materials,

Until we have had the opportunity of such com­ 
parison and of an investigation into the whole
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H.

Letter, H.O. 
Davies to 
Adedeji 
Okubade;jo.
28th November,
1957
- continued.

matter, you can hardly expect my client to do any 
of the various things you listed in your letter 
under reference.

Yours sincerely, 

(Sgd.) A.O. .Bickersteth

for H.O. DAVIES 
Solicitor to K. Chellaram & Sons (Nig.) Ltd.

J.

Letter, Adedeji 
Okubadejo to 
H.O. Davies.
3rd December, 
1957.

Exhibit J. - LETTER, Adedeji Okubadejo to 
H.O. Davies 10

ADEDEJI OKUBADEJO 
Barrister-at-Law 
Solicitor & Advocate of 
the Supreme Court of 
Nigeria.
Telephone No.451 and 479 

Dear Sir,

Co-operative Bank Building 
P.O. Box 405

IBADAN, NIGERIA.

3rd December, 1957.

Mr. John Khalil Khawam trading as J.K. Khawam 
and Company: Infringement of his registered 
design by Messrs. K. Chellaram and Sons 
(Nigeria) Limited.

20

Thank you for your letter of the 28th November, 
1957, received by me at 4.15 p.m. this afternoon, in 
which you wish to see a "sizeable cutting" for ex­ 
pert comparison with your client's material.

A cutting of sufficient size to identify that 
it is exactly the same design is attached to papers 
which have been filed in Court. If the ",/rit has not 
already been served on your clients, it "/ill be 
served shortly, together with a specimen of the 
material.

Yours faithfully, 
(Sgd.) A. Okubadejo.

H.O. DAVIES Esq., 
Ola Chambers, 
128/130, Broad Street, 
Lagos.

30
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3.0

20
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Exhibit K. - LETTER, The Gosho Company Limited
to Plaintiffs

THE GOSHO CCA1PANY 13D. 
EXPORTERS-IMPORTERS AND WHOLESALERS

C.P.O. Box 35 
ITo 11, 1-chome, Yokobou, 

Higashiku, Osaka.

Osaka 19th May, 1958.

)ur Ref. Ho.D-2673

Messrs. John Khalil Khawam & Co., 
81, Lebanon Street, 
P.O. Box 383,

^ Nigeria.

Dear Sirs,

Your JLe_tter of 3rd inst . We have received 
your TeTfer d~aTcTd"" ̂ -cHinst . , the contents of which 
have been carefully noted. We have also received 
a letter from Messrs. Gilbert J. Me Gaul & Co., 
Lagos regarding your design No. 7140.

We are very sorry that we are not in a position 
to submit to you or to any party any kind of certi­ 
fying paper such as asked by you this time, as we 
ourselves do not want to have ourselves involved in 
any kind of court troubles .

We regret our inability of meeting with your 
request.

Yours faithfully, 
The Gosho Co., Ltd., 
(Sgd.) -

:MT.
for Chief of Cotton piece Goods 

Dept.

cc,M/s G.J.MeGaul, London
-" - Hamburg
-"- Lagos 

Goshe, London, 
Gosho, Hamburg.

Exhibits 

K

Letter, The 
Gosho Company 
Limited to 
Plaintiffs.

19th May, 1958
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Letter, The 
Gosho Company 
Ltd. to 
Defendants.
26th February, 
1958.
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Exhibit X3. - LETTER, The Gosho Company Ltd. 
to Defendants

THE GOSHO COMPANY LTD. 
EXPORTERS-IMPORTERS MID WHOLESALERS

C.P.O. Box 35 
ITo. 11, 1-chome, Yokobou, 

Higashi-ku, Osaka.

Our Ref.lTo.D2b96 Osaka 26th }?eb., «58.

Messrrj. Kisliinchand CJiellaram,
Osaka, Japan. 10

Dear Sirs,

OM-3.6023 ; We beg to advise you that the de­ 
sign in dispute had been recorded as comnon design 
under Ho. OM-36023 on 8th September, 195G by the 
Japan Colour Design Centre, which record is prior 
to the registration by Manchester Register.

Me furthermore beg to info in you that no such 
arrangement is made betv/een Manchester Register and 
the Japan Design Centre that the designs registered 20 
in Manchester are automatically forwarded to Japan 
for preventing the possible infringement.

Yours faithfully, 

THE GOSHO CO., LTD.

(Sgd.) ? 

for Chief of Cotton Price Goods.

YY/YK
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ffgJI^TJit -Q* .-. CONffnD/IATION NOTE _No^7818_(Am_end_ed)

KISHINGHATTD GHELI'HAH 
(Proprietors; CEELLCONS (N. AFRICA) LED.)

GENERAL EXPORTERS & IMPORTERS 
Ho.40, 2 CHOME. MINAMI-HONMACHI , HIGASHIKU 

P.O. BOX HIGASHI 46
OSAKA (JAPAN) 1st June, 1957.

CONFIRMATION NOTE NO. 7818 (AMENDED) 
Messrs. K. Chellaram & Sons (Nigeria) Ltd. Lagos. 

Lear Sirs,

Y/e have the pleasure to confirm your esteemed 
order as hereunder:

COMMODITY;

QUALITY:
QUANTITY:
TRICE: & £fo
DELIVERY:
DESTINATION
PACKING:
AMOUNT:
PAYMENT:

Cotton Crimped African Prints 40" X 10
yds Fo.2210 

5 designs 
58,000 yds. 
27 per yd P.O.B. 
August '57 
Lagos
Usual Export Case Packing. 
US. 10, 260.00 (3,664-5-6) 
By Irrevocable Letter of Credit

Remarks :
Telegrams Exchanged (Yours: 27-5-57 via Hongkong

( Ours :
Yours faithfully,

KISHINCHAND CHELLARAM 
(PROPS: CHELLSONS (N. AFRICA) LTD.) 

(Sgd.) ?

30 TERMS
1. Quantity:- Rejected Quantity will not Toe replaced,

2. Grade:- A and B Grade same price.
;5. Payment:- Confirmed irrevocable banks letter of 

credit to be established immediately
4. Delivery:- Hot responsible for Late or Non
5. All Contracts Subject to FORCE MAJBURE clause
6. If you find herein anything not in order, please 

let us know immediately, if necessary, by cable.

Exhibits 

0.

Confirmation 
Note No.7818 
(Amended)
1st June, 1957
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01.

Confirmation
ITote
(Original)

1st June, 1957.

Exhibit01. ..i_C^FIMATIOH NOTE (Original)

KISHINGHAND CHELLARAM 
(Proprietors." CHELLSON3 (N. AFRICA) LTD.)

GENERAL EXPORTERS & IMPORTERS 
No .40, 2-CHOME, MINAMI-flONMACHI, HGASHIKU. 

P.O. BOX HIGASHI 46
OSAKA (JAPAN) 1st June 1957.

CONFIRMATION NOTE NO. 7818

Messrs. K. Chellaram & Sons (Nigeria) ltd., Lagos. 
Dear Sirs,

We have the pleasure to confirm your esteemed 
order as hereunder:
COMMODITY:

QUALITY s 
QUANTITY: 
PRICE: $0 
DELIVER 
DESTINATION: 
PACKINGs 
AMOUNT: 
PAYMENT:

Cotton Crimped African Prints 40" x 10
yds. 

No. 2210 
50,000 yds. 
27 per yd P.O.B. 
August ! i?7 
Lagos
Usual Export Case Packing. 
US 113,500.00 (£4,821-8-7) 
By Irrevocable Letter of Credit

REMARKS :
Telegrans Exchanged ( Yours; 27-5-57 ("Via Eongkong)

( Ours:
Yours faithfully, 

KISCHINCHAND CHELLARAU
(PROPS s CHELLSONS (II. AFRIOA)

LTD. 
(Sgd.) ?

TERMS
1. Quantity s- Rejected Quantity will not be replaced,
2. Grade:- A and B Grade same price
3. Payments- Confirmed irrevocable Banks letter of 

credit to be established immediately
4. Delivery;- Not responsible for Late or Non- 

Delivery due to unavoidable circum­ 
stances .

5. All Contracts Subject to gOROJLlIAJE'DRE clause
6. If you find herein anything not in order, please 

let iis know immediately, if necessary, by cable.

10

20

30
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Exhibit Q. -- LETTER, A. Lapade CMsesan to 
Defendants

A. LAPADE OBISESAN 

SOLICITOR OJ THE SUPREME COURT OP NIGERIA.

A. Lapade Obis es an 
Barrister-at-Law

Our Ref. ALO/ 
Your Ref.

The Manager,
K. Chellaram & Sons (Nig.) Ltd.,
Karina,
LagOS .

lie Aperin,
c/o P.O. Box 192,
IBADAN.

?4th November, 1957

Sir,

Design Mo. 7140R G/H 7818

40

It has just come to my client's notice (Messrs. 
J.K. Khawam & Company, Ibadan) that you have put 
into circulation a certain kind of texture under 
Registered design. No.7140R C/H 7818 with the in­ 
scription "Specially made for K. Chellaram. & Sons 
(Nig.) Ltd. Lagos "Superior Quality Cotton Crimped 
Sheer Sucker 40 1C 10 yds. Made in Japan Design. 
No. 714OR froii my clients.

I. am to inform you that my clients Messrs .J.K, 
lOriawam & Go,, of Ibadan are the registered owner of 
the design above referred to. You have taken upon 
yourself to use this design without any permission 
or consent from my clients.

TAKE NOTICE THEREFORE that if you fail to 
stop any further circulation of the said goods and 
withdraw those already in circulation within FORTY- 
EIG-IIT HOURS from the receipt of this letter, my 
instruction, is to take a court action against you.

I am also asked to call on you to pay compensa­ 
tion to my clients estimated at £10,000 being dam­ 
age suffered by my clients as a result of your 
infringement of their design and also the loss 
caused ~by such circulation of an inferior imitation 
of ray clients design at a cheaper price which has 
been detrimental to my client's trade.

Exhibits

Q.

Letter, 
A O Lapade 
Obisesan to 
Defendants.
24th November, 
1957.
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Exhibits

Q.
Letter, 
A. Lapade 
Obisesan to 
Defendants.
24th November,
1957
-• continued.

PLEASE note that unless I hear Iron you within 
FOR '.IT-EIGHT HOURS of the receipt of this letter, I 
shall have no alternative but to institute action 
immediately against you without further notice from 
me.

Please, treat this matter v/ith the utmost 
urgency as you must realise that passing off of 
goods is a heineous offence.

Yours faithfully,

(Sgd.) A. Lapade Obisesan
A. LAPADE OBISIiCS^T BL., 

SOLICITOR.

10



THE PRIVY COUNCIL No. 26 of 1961

ON APPEAL 

PROM THE FEDERAL SUPREME COURT OP NIGERIA

B_EJ?_WJB.,.E ̂

JOHN KHALIL KHAWAM & COMPANY 
(JOHN KHALIL KHAWAM trading as)

(Plaintiffs) Appellants

- and -

K. CEELIARAM & SOUS (HIG. ) LIMITED
(Defendants) Resjpondents

RECORD OP PROCEEDINGS

HAISEY, LIGHTLY & HEMSLE'Y, 
32, St. James's Place, 
London, S.W.I. 
Solieitore for the Appellants


