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ON APPEAL
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RLCORD  OF  PROCEEDINGS

¥o. 1
PARTICULARS OF CLAIM

IN THE HIGH COURT OF TLAGOS

BETWEBN :

JOEN KHALIL KHAWAM AND COMPANY
(JOMN KHALIL KHAWAM trading as) Plaintiff

- and -

YIRLLARAM AND SONS (NIGERIA) LTD, Defendants

20 The plaintiff claims from the Defendant Company:

l. An injunction restraining the defendant Company
its servants or agents from importing or causing to
be dmported into Nigeria selling or exposing or
causing to be sold or exposed for sale any textile
piece goods bearing the Plaintiff's Registered Design
Wo0.459477 also registered in Japan as New Design 7140
or an obvious or colourable imitation thereof.

2. £50,000 damages for the infringement by the
Defendant Company of the Plaintiff's said Registered

In the
High Court of
Lagos

No. 1
Particulars
of Clainm.

30th November,
1957.



2.

In the Design or an account of sales of all pizce goods to
High Court of which the said design or an obvious or colourable
Lagos imitation thereof shall have been applied and of the

profit made thereon.
Ho. 1 3. Delivery up for public destruction of all tex-
tile piece goods to which the said design or an
obvious or colourable imitation thereof shall have
been applied that are in the possession or under the
%0th November, control of the Defendant Company its servants or
1957 agents.

- continued.

Terticulars
of Clain.

4, Cost.,

Dated at Ibadan this 30th day of November, 1957.

Solicitor for the Pluadntizf.

Plaintifft's address:~ 81, Lebanon Street, Ibhadan or

u/O His Solicitor, Adegl Okubadejo,

Co-operative Bank Building,
Ibadan.

Defendants' address:-— Marina, Lagos.

Summs . £4%. le =

SG‘I’. -~ - .2o l
I\/I.lgo -~ a 3- -
£43, 6. 1d Pd. on CR. D403977 of 3/12/57
N (Intd. H.J.V.
No. 2 No., 2

Writ of WRIT OF SILMONS
Summons, . oy
3rd December, IN THE HIGH COURT OP LAGOS T 012263
1957 GIVIL SUMMONS

Suit No. IN/302 of 1957

BETWEZETDN :
JOHN KHALIL KHAWAM & CO. etc. Plaint@ig
- and -

MESSRS. K. CHELLARAM & SONS (NIGERIA) ITD.
Defendants
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TC llessrs,., K. Chellaram & Sons (Nigeria) Limited In the
f Marina, Tagos. High Couxrt of
Lagos
Tou are hereby commanded ir Her Majesty's name ——
to attend this court at High Court, lLagos on Monday o
the 1%th day of Jamary, 1958, at 9 o'clock in the No.
forenoon to answer a suit by John Ihalil Khawam & it
Co. e’ic, of 8l, Lebanon Street, Ibadan against you. le of
Summons .
The plaintiff!'s claim is as per particulars 3rd Decenmber,
attached. 1957,

ti1ea
Issued at Tagos the 3rd day of December, 1957. continued.

(Sgd.) AJR. DICKSON
JUD G E. (Intd,) HIW.

Swimaons £43., L. -
Service — P, -
Vileage —. D =
4%, 6,1 P4 on CR. No. D403977

TAFE TTOTICE:-~ That 1f you fail to attend at the
hearing of the svit or at any continuation or ad-
journment thercof, the Court may allow the Plaintiff
to proceed to Judgment and execution.

No. 3 No. 3
STATENENT OF CLATM Statement of
Clain.,
IN THE HIGH COURT OF LAGOS Suit Nol.ID/302/1

BETWELEIN :

JOHM IFALITL KHAWAM trading as
JOHIT IHATIT, KHAWAM AND COMPANY Plaintiffs

- ang -

MESSRS. K. CHELIARAM & SONS (NIGERIA)
LTD. Defendants

STATEMENT OF CLATM

l. The Plgintiff trades in the name of JOHN
KHALIL AND COMEANY at 8l, Lebanon Street, Ibadan.



In the
Iligh Court of
Lagos

No. 3
Statement of
Clainm,

21st January,
1958

- continued.

4'.

2. The plaintiff is a Trader and an Importer of
Textile pilece goods.

3. The defendent Company carries on business in
Lagos and elsewhere in Nigeria as General Mcrchants
and as Importers and exporters and engage in the
selling of textile goods.

4, On the 4th day of January, 1957, the plaintiff
registered in his name a design for textile piece
goods under the United Kingdom Registered Designs Act
1949 at the Manchester Branch of the Designs Reglstry 10
of the Patent Office as registered number 459477.

5. Since the date of registration of his said
registered design the plaintiff has impor*ed into
Nigeria in four consignments about 10,000 pieces of
textile goods bearing the said registered design,
and has sold such goods in Ibadan and TLagos at an
average price of Fifty Shillings (50) for each
pilece.

6, In or about the month of November, 1957, the
plaintiff's customers complained to him that they 20
could not pay him the sum of Fifty Shillings (50s.)
for each pniece of the said goods as they could buy
similar goods from the Defendant Company at Lagos at
a price of Thirty nine Shillings (39s.) for each
piece (wholesale),

7. 1In or about the month of November, 1957, the
plaintiff's customers bought from the Defendant
Company in Iagos a case of 50 pleces of textile
goods at the price of Thirty nine Shillings (39s.)
for each piece and produced such goods to the Plain- 30
tiff for his inspection, which goods were an obvious
or colourable imitation of the Plaintiffl's registered
design printed on inferior quality cloth with in-
ferior dyes.

8, The plaintiff bought from his customers at
the price of Thirty nine shillings (3Ys.) for each
piece two pileces of the said inferior goods pur-
chased by a customer from the Defendant Company.

9, The defendant company has imported into
Nigeria ¢ large guantity of textile goods which are 40
an obvious or colourable imitation of the plain-
tiff's registered design which goods are nrinted on
inferior quality cloth with inferior dyes.
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5.

10. In conseguence of sales by the Defendant
Company of the said inferior goods the plaintiff
has had to reduce his sale price >f goods bearing
his registered design to Forty turee Shillings
(432.,) for each piece (wholesale).

11. The sale by the defendant Company of goods
inmported by it bearing an obvious or colourable
design printed on inferior quality cloth with in-
ferior dyes has causad loss of reputation and
damage to the plaintiff.

PARTICULARS OF DAMAGES

Loss of profit on 9841 pieces of 7140
Registered Design at 15s. a pilece on
one year's sales £7,280.15.~

The design is registered for 5 years from
4,1,57 with two options to renew of 5 years
each, l1.e. 2 total period of 15 years,

Loss of profit for 5 years £36,913.15,~
General damages . 13,096, 5.-
Total damages oo £50,000, =~

The plaintiff therefore claims according to his
Writ of Summons,

Dated at Tagos this 21st day of January, 1958.

(Sgd.) Jemes E. David
" A. Okubadejo
Plaintiff's Solicitors.,
Plaintiff's «diress: c¢/o Messrs. J.C. David &
Moore

Catholic Mission Street,
Liagos

And
Adedeji Okubadejo

Co~operative RBank Building,

P.0. Box 405, Ibadan.

Defendents! addresss- c¢/o Chief H,0, Davies,
128/130, Broad Street,
Lagos.

In the
High Court of
Lagos

Noe 3
Statement of
Claim.

21st January,
1958

- continued.



In the
High Court of
Tagos

llo. 4

Notice of

Counter-Claim.

3rd Pebruary,
1658,

0,

No. 4
NOTICE OF COUNTER~CLAIM

IN THE HIGH COURT OF TAGOS Suit No.ID/302/1957

B TWEEDN

JOIN XHALIT IITAWAIT
(Trading as JOHN KHALIL & CCHMPANY) Plaintiffs

- and --
M/s K. CHELLARAM & SONS (HIG.) LID. Defendants
(By Original Action)

And
MESSRS. . CHELLARAM & SONS (NIG.)
LD« la;ptiffs
- and -

JOAN KIATIL KHAWAM
(Trading as JOHN KHALIL & COMPANY) Defendants

P

NOTICE OF COUNTER-CLATN

TAXE NOTICZ that the Defendant invends at the
Hearing of this action to set up a Counter-~Claim
against the Plaintiff's demand, the particulars of
which are stated hereunder:-

PARTICULARS OF COUNTER-CLATM:-~

The defendant says that his interests have
been prejudicially affected by the registration by
the Plaintiffs in the United Kingdom of the Design
N0 459477 under the Registered Designs ict 1949 and
Counter~<Claims for a declaration that exclusive
privileges and rights in the said design have not
been acquired in Nigeria by the Plaintiff under the
provisions of the United Kingdom Designs (Protec-
tion) Ordinance vap.221l on the following grounds:—

(2) That the Plaintiff is not the Proprietor
of the said design.

(t) That the said design was not "new ox
original® at the time when the Plaintiff
applied to have it registered und

10
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(¢) That the design is an open design, and
merely a variant of a design commonly used
in the trade and known "4 Japan, where it
is manuractured as Cotton Crimped African-
Prints No.7818,

Dated at Lagos this 3rd day of February, 1958,

(Sgd.) 1.0, Bickersteth

ARTHUR O. BICKERSTETH

Defendant's Solicitor

10 (By Original Action)
128/130, Broad Street,
Lagos.

On Motice tos--

1. Registrar, High Court,
Race Course Road, Lagos.

2. The Defendants, c¢/o Their Sclicitor,
1/s. David & Moore,
13, Catholic Mission Street,

TLagos.
20  Piling Notice 3/6
¢/Clain 25¢5.~
Serv ""04-.2
M.lgo "'.501

£5.,17.9 Pd. on CR.D532677 of 7/2/58.
(Intd.) H.J.VW.

No. 5
STATEMENT OF DEFENCE
Suit No.ID.302/1957

IN THE HIGH COURT OF TAGOS

BETWEL 5N

el

30 JOHN KHALIL KHAWAM
(Trading as JOHN KHALIL & COMPANY) Plaintiffs
- ard -
M/s. X. CHELTARAM & SONS (NIG.) LTD.
Defendants

STATEMENT OF DEFENCE

1. Save as is hereinafter expressly admitted

in the
High Court of
Lagos

No. 4
Notice of
Counter—-Claim,

3rd February,
1958

- continued.

No. 5
Statement of
Defence,

3rd February,
1958.



In the
High Court of
Lagos

No. 5

Statement of
Defence,

5rd Pebruary,
1958,

- continued.

8.

the defendant denies each and every allegation of
fact in the Plaintiffst! Statement of Claim ag if
those allegations were set out seriatim and speci-
fically traversed.

2, The defendant does not deny paragraphs 1, 2
and 3 of the Plaintiffs' Statement of Claim.

3. The defendant says that it only lmows of the
facts stated in paragraph 4 of the Statement of
Claim since these proceedings commenced and that
before then he was not aware that the Plaintiffs
claimed such registration.

4, The defendant is not in a position to admit
or deny the aliecgations in paragraphe 5, 6, 7 and 8
of the Statement of Claim, but denies that it sold
its materials at 39/~ per piece.

5. With reference to paragraphs 7 and 9 the De-
fendant denies that the materials sold by it was an
imitation of the Plaintiffs' design.

6. With reference to paragraph 9 of the State-
ment of Claim, the defendant says that it imported
into Nigeria from Japaen 880 pileces only of the
nmaterials out of which 530 pieces have been sold,
leaving 350 pieces in hand.

7. The defendant says that the cost of the said
materials landed Lagos was 31/9 a piece and that
it sold for 38/~ a piece,

8, The defendant denies paragraphs 10 ani 11 of
the Statement of Claim and the particulars of
demages given therein.

9. The defendant says that the saild naterials
are known as cotton crinved African prints No.7818
and are an open design in Japan where they are
menufactured and sold, and are subject ©o no
restrictions and can be printed by anybody and that
the Plaintiffs! design is merely a wvariant of the
design commonly used in the trace.

10. The defendant denies that the said design
was registered in Japan and says that if it was so
registered it could only have been registered as
an open design,

11l. The defendant says that the Plaiatiff did
nothing to bring the fact of the registration in

10
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Manchester to the notice of Manufacturers or dealers
in Japan, where the materisls are in open manufac-
ture.

12, The defendant says further that the plaintiff
did nothing whatsoever to warn the public of Nigeria
that the said design had been registered in Man-
chester under the Registered Designs Act 1949 or
under any other Act, nor did he indicate the fact
on the pieces offered by him for sale, to the pub-
lic, nor print thereon the registration number.

13, The defendant says that the said design is,
in view of paragraphs 9 and 10 and because (a) the
plaintiff is not the Proprietor of the said design
and (b) the design is not new or original, is not
one that can be registered under the Registered
Designs Act 1949 and that the registration by the
Plaintiff is not valid.

14+ The Defendant therefore contends:-

(a) That the plaintiff's registration in Japan,
if any, confers no exclusive right to manu-
facture, print or sell the said design
which is an open design

(b) That in view of sub-paragraph (a) the de-
sign is not a registerable design under the
Registered Designs Act 1949 and that the
registration procured by the plaintiff
there is void and removable from the regis-
ter,

(¢) That in view of paragraphs 10 - 13 above,
the defendant is an innocent Importer with-
out notice of the Plaintiff!s registration.

(d) That the plaintiff is not entitled to any
of the reliefs claimed in the Writ of
SUnmons .

15, The defendant has lodged with the Registrar,
High Court, Lagos, a Notice of a Counter-Claim.

DATED at Lagos this 3rd day of IFebruary, 1958.

(8gd.,) A.0. Bickersteth
Defendant's Solicitor
128/130, Broad St.,

Lagos,

In the
High Court of
Lagos

No. 5
Statement of
Defence.

2rd Pebruary,
1958

- continued.



In the
High Court of
Lagos

o, 6

Particulars of
Counter~Clain.

22nd March,
1958,

10.

¥o. 6
PARTICULARS OF COUNTER CTATIM

IN THE HIGH COURT OF TAGOS Suit No.LD/302/1957

BETITWHEEDN

JOHN KHALIT KHAWAM
(Trading as JOHN KHALIL & COMPANY) Plaintiffs

- and -

M/s. K. CHELLARAM & SONS (NIG.) ILID.
Defendants

And

JOHN KHATLIL KHAVIAM
(Trading as John Khalil & Company) Defendant

(By Counter Claim)

PARTTCULARS OF COUNTHER-CTLATM

m

1. The Plaintiff's Counter-Claim is for z de-
claration that exclusive privileges and rights in
Deuvign No.45977 registered in the United Xingdom
under the Registered Desimms Act 1949 heve net been
acquired in Illigeria by the Plaintiff under the
Provisions of the United Kingdom Desisng (Protec-~
tion) Ordinance Cap.221.

2. The defendant says that the Plaintiff is not
the proprietor of the said design which is of the
Category of cobton crimped Africen prints No.73818
and 1s an open design in Japan where 1t is manu-

actured and scld and is subject to no restrictions
and can be printed by anybody.

%. The plaintiif's design is merely a variant
of the design commonly used in the trade andé Inown
in Japan as Cotton Crimped African Prinis Fo.78l8.

4, That the said design was not new or original
at the time when the Plaintiff applied to have it
registered in llanchester,

5. The plaintiff registered its Design Iin

10
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11,

Manchester after it has been declared an open de-
sign in Japan.

DATED at lLagos this 22nd day of March, 1958.

(Sgd.) A.O. Bickersteth
ARTHUR 0. BICKERSTETH
Defendantts Solicitor
(By Original Action)

128/130, Broad Street, Lagos.

The Defendants, ¢/o Their Solicitor,
10 Messrs, David & Hoore,

13, Catholic Ilizsion Street,

Tagos.

Mo. 7T
REPLY 70 PARTICULARS OF COUNTER~CLAIM
IN THE HIGH COURT OF LAGOS

Suit No.LD/302/1957

BETWETEDN :

JOHN KHALIT XHAWAM
(Trading es JOHN KHALIL & COMPANY) Plaintiffs

_and..
20 MBSSRS, K. CHELTARAM & SONS (NIG,) LD,
Defendants
And

JOHN MIALIL XHAWAM
(Trading as JOEN KHALIL & COMPANY) Defendant

(Ry Counter-Claim)

REPLY 70 PARTICULARS OF COUNTER~CTAIM

SAVE and EXCEPT as is hereinafter expressly
admitted the defendant (By Counter-Claim) denies
egach and every allegation of fact contained in the
Plaintiffs' Particulars of Counter-Claim as if each

30 and every such allegation were separately taken and
gpecifically traversed.
1. The defendant

(By Counter-Claim) denies

In the
High Court of
Lagos

No. 6
Particulars of
Counter-Claim.

22nd March,
1958

~ continued.

No. 7

Reply to
Particulars of
Counterclaim.,.

2nd April, 1958.



In the
High Court of
Lagos
No. 7

Reply to
Particulars of
Counterclain,

2nd April, 1958
~ continued.

12.

paragraphs 1, 2, 3, 4 and 5 of the Plaintiffts (By
Counter-~Claim) particulars of Counter—Claim and
puts them to strict proof thereof.

2. The defendant (By Counter~Claim)avers that
exclusive privileges and rights in Design No0.,459477
registered in the United Xingdom under the Register-
ed Degigns Act 1949 have been acquired in Nigeria
by him under the Provisions of the United Kingdom
Designs (Protections) Ordinance Cap.221.

3, The Defendant (By Counter-Claim) avers that
he is the proprietor of Design No0.459477, by
Certificate of Registration of Design registered in
Manchester on the 4th day of January, 1957, the
copyright in which design subsists for 5 years from
the 4th of January, 1957 with two further periods
of five years each.

4, The defendant (By Counter-Claim) avers that
the said design No0.459477 was at the time of its
registration new and original.

5. The Defendant (By Counter-Claim) avers that
in or about the month of August, 1956 he sent his
new and original design to Gosho Company Limited
Osaka in Japran for the express purpose of having
the said design printed for registration in the
Designs Registry in Manchester.

Dated at Ibadan this second day of April, 1958,
(Sgd.) Jeames E. David

" A. Okubadejo
Solicitors for the
Defendant
(By Counter-~Claim)

The Plaintiffs' (By Counter-Claim) Address:-—
c/0 Their Solicitor,
A.0, Bickersteth, Esq.,
128/1%0, Broad Street,
Lagos.

The Defendant's (By Counter~(laim) Address:-
c/o His Solicitors,
M/S. David & Moore,
13, Catiolic Mission Street,
Lagos.
And A.0. Okubadejo, Esq.,
P.0. Box 405,
Co.operative Bank EBuilding,
New Court Road, Ibadan.
Filing 3/64
Ser. 2/1d

NIlg . 3{ -

8/74 Pd. on CR.No.D.53%499 of 2/4/58
(Intd.) 2
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No. 8
JUDGE!S NOTES OF' PROCT EDINGS

N THE BDIGH COURT OF TLAGOS

WEDNESDAY THE 10TH DAY OF DECEMBER, 1958

BEFORE THE HONOURABILE
MR. JUSTICE COKER,
JUDGE

Suit No.ID/%02/57

BoTWEEDN

JOHN IJALIT KHAWAM & CO. etc. Plaintiffs

- and -

M/S. K. CHELLARAM & SONS (NIG.) LTD.
Defendants

PERNSTEIN (Sotire & Miss Grant with him) for
Plaintiffs.

BICKERSTETH for Defendants, H.0. Davies leading him.

BIRNSTEIN opens his case: Action is for breach of
infringement of a registered design, Registration
Lice 7 and design is 459477. ZXnown in this country
as United Kingdom designs Protection Ordinance Cap.,.
221 (Volume 6) Page 345 Refers to Sec. 2. Then
turns to the registered design Act 1949 Sec. 7. as
to effect of registration., My case is that there
is an infringerent. Refers to defence and points
out Section % of Cap. 221 and Section 91 of the
Act of 1949, Refers also to Section 4 Sub-section
1 of Cap.221i. Asks for paragraph 4 of the particu-
lars of counter-claim to be struck out as 1t does
not contain particulars of his averment that the
desipn wes not new or original. Refers patents for
inventions by T,.A. Blarco & White second Hd. Page
297 headed (Particulars of Objection.) Refers to
Order 534 Rules 7, 10 and 11. Order 53F Rule 3(2).

RUTING: I will not at this stage strike out this
wleading as in ny view it is clearly within the
right of the plaintiffs to have applied for an
Order For further and better particulars to be
filed. This, the plaintiffs have not done, besides,
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the paragraph sought to be struck out is ex-faciles
satisfactory and whatsoever particulars are required
should have been specifically asked for. This
application is therefore refused.

Bernsteiln asks for ruling on this point that once
the plaintiffs produce the Certificate of registra-
tion the defendant under a general demand cannot
seekx to challenge the evidence by showing in any
other way that my client is not the registered Pro-
prietor as his pleadings is merely a general
traverse. He therefore abandons this application
and now callsg—

No. 9
EVIDENCE OF JOHN KITALITL KHAWAM

JOHY KHALIL KIHAWAM: OSworn on Bible states in
English: My name is John Khalil Khawam. I live at
81, Lebanon Street Ibadan, I am an Importer of and
Trader in Textiles. I am a Tebsnese. 1 trade under
in the name of John Khalil Xhawam and Co. I have
been in Textile business in Nigeria for about 21
years., I sell textiles. I sell different kinds of
textiles. I import the textiles mainly from Japan.
I sell both wholesale and Retail., I have interested
myself in the question of designs. I use my own
ideas for the creation of the designs. I hiave been
registering the designs I create. I started regis-
tering my designs since 1956, I had no designs
before 1956 whether registered or not. The cloths

I was selling before 1956 had designs on them I
started to make designs in 19%6,

I have registered in all about thirly designs.
I produce my Certificate of the Designs Reglstered
by me, and relating to this case, The cloth is
attached to it. I tender it. Tendered. .o ob-
jection. Admitted and marked Exhibit A", I
created the designs registered in Exhibit A. I
registered it in llanchester. I got Gilbert McCaul
to register it in Manchester on my behelf. I supply
them with a Shipping Sample of the cloth. I first
got out a rough sketch of the design myself and
handed it over to my Artist. The name ol my Artist
is Lameed Ayodele Aroyewun. I see this two sketch
designs. My artist gave these two to me after he
dealt with wmy sketch., I produce this, Tendered.
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DAVIES Objects, there is nothing in evidence %o In the
show that he was the designer., There is nothing in High Court of
the pleadings to show that sketcnes were made. The Lagos

tefendants had no previous notice of the sketches.

There is nothing to identify the sketches with the

subject matter of this case. Plaintiffs!
Evidence

RULING: As I understand this objection, it is based

on the grounds that evidence has not been pleaded

to show that the plaintiffs originated this sketch. No. 9
The objection, however, overlooks the provisions of

Order 32 Rule 15 R.S.C. which gives the plaintiffs John Khalil
the right even if not pleaded of denying in his Khawam,

evidence allegations contained in the counter-claim
as to whether or not the Designs is new or original,
Besides, this evidence is necessary to support the
Plaintiff's case that he is the owner of this
registered design, a fact which has been pleaded
and put in issue, I will therefore, over-rule this
objection., The objection is over-ruled and the
ﬁkegches are adnitted and marked Exhibits "B" and
B,

Examination
- continued,

Ixhibits B and Bl represent the designs in
this case. My Artist or Architect got all the de-
tails repregentsd in the Exhibite B and Bl from me.
I gave my own rough sketch to my Architect. I paid
the Artist £7.10.- for the job. I handed the
sketches of Exhibit B and Bl to Mr, Wignall of
Gilbert McCaul and Co, Ltd. The first Importation
of cloth of the designs was on the 20th January,
19587. I produce one plece of the cloth with design
in Exhibit "A" which I imported to Nigeria; Tend-
ered, No objection., Admitted and marked Exhibit
"CM, It was manufactured in Japan and I imported
it from Japan. I also sent a sketch of the design
to the MHanufacturcrs in Japan to enable them to
make Exhibit "C", I sold the cloth Exhibit C in
both Ibadan and Lagos. I sell in Lagos through a
cousin of mine. He 13 a Nr, Alfred Younis. I did
ot hear of any sales of this cloth other than from
ne.

I know one Pamisi Awo Fadelju. He came to see
me during the month ol November, 1957, He brought
something with him to see me. It was a plece of
clothr mow Ixhibited to an Affidavit in Court.
(Rernstein aslc leave to withdraw and tender former-
1y the material exhibited to Affidavit for Motion
for Interim Injunction., Leave granted).

WITEESS: I see the small piece now shown to me

st e
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(identifies piece attached to Affidavit of Joseph
Ayanda, Folorunsho). Fadeju brought this to me on
the occasion of his wvisit. He brought a whole
piece from which I cut the one small suit exhibited
to the affidavit of Folorunsho. I now produce the
piece which he brought to me. Tendered. No ob-
jection. Admitted and marked Exhibit %D", I now
say that Awofadeju brought two pieces of BExhibit D
and I bought the two pieces from him. I paid 39/-
for each of the two pieces I bought from him. He
t0ld me where he bought them from. After he left,
I started to make my own inguiry. I found that the
defendants were selling my cloths of my registered
Designs.

I look at both Exhibits ¢ and B together.
Looking at them, the designs are the same on both
Exhibits. I refer to the representations and set-
ting on my own design HExhibit ¢ they are the same
cn Exhibit D. The predominating colour in both is
blue., On the first occasion, of my import, I im-
ported about 1,000 pieces of 10 yards each into the
country. Between January and December, 1957, I
imported about 9841 pieces of 10 yards each. I sold
at 50/~ £2.10.~) a piece Wholesale, I later sold
same by Retail. I had sold for 55/- or 53/~ (per
piece) but the average was 50/- per piece.

Mr. Awofadeju complained to me that he could
get the same at a cheaper price. Other customers
complained about the price too. My sales fell and
so I had to reduce my price first to 43/~ a piece
then 34/- per piece. I still have about 500 pieces
of Exhibit "C" left. The complaint was that the
colours on Exhibit D (defendant) fade when washed
and so the people refuse to buy my own. IEdhibit D
is inferior in quality and dye to my own designs
Txhibit C. When I sell at 50/~ I made average pro-
fit of 15/~ on each piece of cloth sold. When I
sold at 34/- I was losing on the cloth. I claim
£3%6,91%3.15. - for loss of profit for 5 years on the
basis of importaticn of 9841 pieces every year. I
claim general damages of £1%,096,5.~ for the two
further periods of 5 years in respect of whom I am
entitled to protection. I have been unable to re-
peat my orders for Exhibit C and so could not enjoy
the benefits of my registration. The total amount
of damages claimed by me is £50,000.~.-d. I have
got the hich standing price of 50/~ a piece because
the designs is new.
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Crogss—examined. In the
High Court of

1 know what is called YAdir- Cloth" (Cotton Lagos

crimped African Frint) I deny that Adire cloth is

common in Nigeria, I know Adire cloth are made o Py

by Africen women dyers. T now say that they are Plglnﬁlff°

comaon in Nigeria. 1 do not know that traders in Evidence

this country take Adire Cloths and send it Japan

to copy. I have never sold any cloths similar in No. 9

design to Adire Cloth. When I made the designs on

Ixhibitis B and Bl I had never seen anything like it John Khalil

before. I just invented it. I asked that Exhibit Khawam,

C be crimped. I have sold crimped cotton before,

but not oti this design., The Artist handed over Cross—

Fxhibits B and Bl to me. I have not handed them examination.

back to hLim since. I gave Exhibits B and Bl to my
Agent; Gilbert McCaul Ltd. The Arbtist has not got
back Exhibit B and Bl from me. I asked that Exhib-
it B and Bl be sent to Gosho & Co. Ltd., Osaka,
Japan for the purpose of getting one design printed
onn crimped cloth. This was during August, 1956.
The first consignment of the cloth was shipped from
cupan on the 6th of December, 1956. I have the
Invoices covering the consignment here. I produce
the Tnvoice. Tendered. No objection. Admitted
and marked Ixhibit "EW, I see the No.7140 on
Exhibit "EY, That is the number of my sketch. That
number is allocated to us by Gosho Co. Ltd. I re-
ceived from Gesho Co. Ltd. a Counter-Sketch bearing
that number., That is with my Agent Gilbert McCaul
Ltd, It wer sent to them by Gosho Co. Ltd. as the
Order was made through them. I do not know that in
Japan the nunber 7140 represents an open design.
(N.B, Davies acks for leave to extract certificate
exhibited to affidavit of Ladharem dated 15/1/58).
Teave preanted.

Witnesss I see the copy of Certificate now shown
To me, I have received letters from Gosho Co. Ltd.,
I see the letter (copy) now shown to me,

0. When you received letters from Gosho Co. Ltd,
was 1t usually signed by Chief of Cctiton piece
Goods Department?

A. T do not talke notice,
Q. Took &t gignature on this docurient, is it simi-
lar to signature on the letters you receive?

A. T do not take notice of the signature, I do not
know that on the 8/9/56 the design was recorded
as common design.
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T do not know that in Japan, designs are registered
with Japan Textile Colour Design Centre. 1 did not
find out in Japan whether anyone would go into the
market and buy this design. I enguired but was told
by McCaul & Co. Ltd. that nothing will be registered
in Japan. As soon as I receive the shipping samples,
I decided to register it in Manchester. This was
about December, 1956. I still say that the design
is my own l1ldea., I created it. There w&s no design
similar to this design in the market when I made ny 10
own.,

I see the cutting now shown to me., 1 have seen
it about one year ago. I produce it. Tendered,
only for identification. Admitted as Idn. ¥X. I saw
Idn. X after my own design came into Higeila. Idn.
X is also cotton crimped African Print., T see many
kinds of conies of my design after ny cwn importa-
tion., I deny that 7001 is the number of my design.
It is No.7140. The first consigmment arrived in
this country in January, 1957. I do not know the 20
exact date. I do not put any other ladiceiion of
registration on ¥xhibit C because I have already
put my name on it. When the goods were first manu-
factured, I had not got the registration number of
the design.

My brother might have instructed lir, Obisesan
Barrister-at-Law to write to the defe=iclents. I did
not instruct Obisesan. When I knew of the letter I
wrote another letter. I did no®t employ iir.Obisesan
to write on my behalf, 30

I first discovered that the defendante were
selling Exhibit D in November, 1957. Before ther,
I ¢id not know that anyone else apart from me was
selling. It was a surprise to me. The szcond con-
signment arrive in April, 1957 for 1,982 pileces.
The third congignment for 1,980 pieces arrive in
June, 1957. The fourth for 2,000 pieces arrived in
July, 1957. The 5th consignment for 1897 pieces
arrived in Ocbober, 1957. I cannot say how much of
Exhibit ¢ I had in stock in November, 1957. When 40
I first knew the defendants were selling ¥xhibit D,
I did not check my stock. Up till today, I have not
checked my stock. I think that Awofadeju saw me
after the 20th of November, 1657, but in Hovember,
1957, He saw me between the 20th of November and
the 30th of November, 1957.

T see the letter now shown to me I wrote it to
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the defendants. I produce it. Tendered. No ob- In the
jection, Admitted and marked Exiibit "Pt, When I High Court of
wrote Iixhibit ' I had already seen my own Lawyer, Lagos
Me. Okubadejo. 1 was toid by my brother that Nr.
Obisesan had written a letter. The lawyer brought N

- ) " , . : Plaintiffs!
a copy of the letter to the office and gave 1t to Tvidence
my brother. My brother showed me the letter., T
see the letter now shown to me. It is the one that
I saw the copy of., I produce it for identification. No. 9
Tendered for identification., Admitted and marked
"Tden.XI". I see the letter now shown to me it is John Khalil
the one lr. Okubadejo wrote on my behalf, I produce Khawamn .,
it. Tendcered. ©No objection - Admitted and marked CToss -
axhibit "GM". I see the letter now shown to me. It examination
is the reply to Mr. Ckupbadejo. I produce it. )
Tendered. No objection, Admitted and marked Ix- - continued.

hivit 1. I sece the lebtter now shown to ime. It was
vritten at my instance by Mr. Okubadejio %o Hr.Davies.
I produce it. Tendered. No objection, Admitted
and marked #xldibit "Jv,

At this stage further Cross examination is
adjourned till tomorrow the 11/12/58 at 9 a.nm,

H,0. DAVIES: appeals for case to be adjourned as
he 1 appearing in the Assizes tomorrow in the case
of R, Vs. Oke and his junior is going to the Court
at Fkot Bkpene.

BERISTHETN: Opposes the application for adjourrment.
This was not intimated to me before now.

WULING: As I stated in my ruling as regards the
adjournuent asked for by the defendants, had it
been opposed I would have refused it., This matter
has lad to displace another matter which I had had
to adjourn till next year in order to make room on
these dates agreed upon by Counsel I do not see any
reason why same arrangements would not have been
made by the defence to see that this case proceeds
on the dates fixed for the hearing. I will not
grant any adjournment on same case and hearing will
proceed tomorrow as originally fixed by consent.

(Segd.) G.B.A. COKFR.
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THURSDAY THE 11TH DAY OF DECEMBER, 1958
Suit Wo. ILD/302/57

Appearances as before.
Bickersteth absent.
JOIIN KHALITL KHAWAM: Re-called and resworn on the

Bible Sfates 1In answer to further Cross-exsmina-
tion by Daviecs:

I made the calculation I described yesterday
before I imstructed Mr. Okubadejo.

Re—-examined:s

The number of my sketch with the Japanese
Manufacturers is 7140. T see the letter now showvn

to me. It relates to the number of sketch. I pro-
duce it. Tendered. No objection. Admitted and

marked Xxhibit "K". The letter i1s from the Gosho
Conpany, Japan. I confirm that the Counter sketch
from Japan is also numbered 7140. I produce &
counter sketch hearing the number 7140. Tendered.
No objection. Admitted and marked Exhibit “IM, T
see the other copies of the Counter Sketch now shown

to me. It is the second Sketch. I produce it,.
Tendered. No objection. Admitted and marked Ex-
hibit IL1.

I see Tixhibits T and Ll. The number on Exhibit
L1l is 7140/2. The design which I eventually regis-
tered is 7140/2 are shown in Exhibit I1l. The design
BExhibit I1 was a revision of that in Exhibit L in
Exhibit Tl, the lines are thicker and smaller,
They were copies of my own sketch., I see the in-
voice Exhibit BE. I see the number 7001 thereon,
It contains two different orders. One lot is Yo.
7140 and the other lot is No. T7001.

I imported cotton from Japan since 1953. The
cloth of other registered designs of wine which I
sell are not different from the cloth concerned in
this case. All these designs are known as Airican
Cotton Crimped print. T know the word Hicize",
Adire is native cloth tied and dyed. Exhiiit € is
not called "Adire".
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No. 10 In the
High Court of
EVIDENCE OF ISATAW PAMIS. AWOFADEJU. Lagos
ISATAH PANMIST AWOFADEJU: Sworn on Bible states in Plaintiffs!
Yorubas My name 1s Isalah Pamisi Awofadeju. I live Evidence
at MW2"3%0 Ori-fru, Ibadan., I am a trader. I know
Mr. Khawam. I trade in texlile and have a shop. I No. 10

know the defendant companyv. I buy cloths from them
as well as from the plaintiffs. I remember some
time ago, T went to the Plaintiff and complain
about some cloth I bought. I use to buy Exhibit
"o" among others, from the plaintiffs, This was
about 3 years ago. I bought at £2.10.- per piece
(Wholesale price by the case). I also bought goods
from the defendants I went to the defendants' shop
at Breko. I saw Ixhihit D on the defendants!
counter. I found that it was like the one (Exhibit
¢) that I bought before from the plaintiffs. I
bought Exhibit "D" from the defendants. I bought
Ixhibit D at the rate of £1.18.~ per piece (Whole-
sale price per case) I bought two cases from the
defendants as 1 saw it was very cheap. In one case
there are 50 picces. I went to defendants' shop in
Novenbher, 1957,

Isaiah Pamisi
Awofadeju.

Examination.

In the saore month of November, I went to the
Plaintiff, I 1t0old him he was cheating me as T
found at 21,18.~ the cloth I was buying from him at
£2.10.~ I took vart of Bxhibit D with me when I
went to the plaintiff, The plaintiff said I was
lying and that no one else could order for or im-
port any cloth similar to Exhibvit ¢. I then pro-
duczd & piece of Exhibit D. He asked me to sell
two pieces to lim I sold two pleces to him at
£1.19.~ each, 1 was reselling at £2 per viece., I
was selling both Bxhibits C & D at £2 per plece. T
was gelling Bx.ibit C at a loss. The buyers were
vaying the same price for both. At first when T
brougnt Exzhibit D I did not suspect anything, later,
1 found thet Fxbibit D was fading on the shelf in
wy shop. &2.,10.~ a piece is the high price. I said
the »rice was high because when I bought ¥xhibit C
For £24.10.- 1 use to sell for £3. But when Exhibit
D came into the warket, I could only sell both Ex-
hivits ¢ and D for £2. Ixhibit ¢ did notfade at
all, The dye is superior in quality.

Cross—~exanined. Cros§- _
examination.

T bave beer trading in Textiles for the past
cighteen (18 yesrs). I know "Adire" (Tie and Dye)
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cloths. I know "Adire" clotli represents the native
way of putting dye on cloths; even ny wives make
it. After somnetime the Buropcans started to import
that type of design. I first saw European designs
of ipdire" about four years ago. I do not know
about design, and only bought cloths in the narket.

I see Bxhibit ¢. I call it "Adire Oyinbo® (That
is, tie and dye cloths made by EBuropean ). There

are different colours, but I never saw the kind of
Exhibit C before I bought it from the Plaintiff, I
never saw Iden. X before, I had scen it before, but
I never bought out of it. I always go round the
shong., The cloths which I call "Adire Oyinbo" had
been in the market for some years now. There are
different kinds of it, but I do not buy it. Iden.X
is also a type of "Adire Oyinbo". I see the plece
material now shown to me. I bought the type from
the defendants too. I bought for £1.18.~ I vproduce
it for identification, Admitted as Exhibit X2. I
deny that the only difference between Exhibit C

and other types of "Adire Oyinbo" i.e, Exhibit D is
the colour. There is the difference of colour. The
cloth is also different as Exhibit C is of superior
cloth. I traded in African Crimpe:t Cotton since the
past four years.

Re-exanined.

I do not import cloths before. I have never

designed any cloths before.

No. 11
EVIDENCE OF LAWMEED AYINDE ARQYEWUN:

LAVMEED AYINDE AROYEWUN: Sworn on Xoran stabtes in

Yoruba. My name is lemeed Ayinde Aroyewun. I live
at NW2/160, Anunigun Street, Ibadan. I @i an
Artist. I know the plaintiff Mr. Khawam. I 4id

many jobs for him as an Artist. 1 made several de-
signs for cloths for him. I look at Exhibits B and
Bl. I made both of them., The Plaintiff brought a
sketch which he gave me., This was souetime 19%6.
It was from the sketch that I produced Exhibits B
and Bl, He paid me for my work. After finiching
Exhibit B and Bl. I showed a rough sketch to
plaintiffs, He compared them all and as he was
satisfied with Exhibits B and Bl 1 destroyed my
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sketch. The plaintiff paid me £7.10.~ I handed In the
Exhibits B and Bl to the plaintisf. I went round High Court of
the market mysell to look at var—ous designs on Lagos
cloths and other things. Tnis -+ in the interest
of my work., I did not see Exhibits B and Bl any- Plaintiffs!
where elge before. REvidence
Crogss—examined. No., 11

I see EBxhibit B. There are some things writ- Lameed Ayinde
ten at the bacir of Exhibit B, I wrote the words Aroyewun.
"Adire Eleko" appearing on the back of Exhibit B. : .
I did not write anything else., I wrote MYAdire %Xigigizagg
Eleko" at the back of Exhibit B because such type -
of cloth is produced at Abeokuta where white cloth Cross—
is "tied and dyed%. In the cloth is tied bits of examination

"Pap" (Solidified) I now say that "Adire BEleko" is
not tied at «ll. It is made with starch and solid~
ified Pap (Tko).

I have been an Artist since I was at School in
1933, Europeans have never copied the type of Ex-
hibit- before, I do not know that Europeans copy
"Adires" and then import them into this country. I
only made ny designs from the sketches given me, I
do not invent designs myself. 1 wrote the words
"Adire Tleko" to ensure it resembles the "Adire
Eleko® and this is how they made "Adire Eleko"". It
was after I completed Exhibit B that I discovered
it resembles "Adire Eleko", I had seen "Adire
Bleko" before, but not this kind or design. This
is a different kind of the types of "Adire Eleko'
that I have seen before, It has never existed be-
fore. The sketch I made is new. Both the drawing
and the colour I had never seen in the market before.

I see Iden. X. I do not know anything about
it. T did not draw Iden.X. I have never seen it
before. I cannot say that Iden.X. is "Adire Eleko".
Tden.X ig different from Exhibit C. The colours
are almost the same. The patterns in Iden. X and
Fxhibit ¢ are different., They are similar. I say
Tden.X is mnot Adire Eleko because "Adire Eleko" is
not made in the way or character of Iden., X. Those
who mede "Adire Fleko" do not make it in the pattern
or design of Iden. X. They make cloth of the pat-
tern of BExuibit ¢, but not of Iden.X. The con-
Tiguration in Iden.X is different from that in
Txiibit ¢, Those who make Adire Bleko cannot make
the three Zig-~Zag lines contained in Exhibit C.
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They can make two such lines, but definitely not
three,

I cannot say whether the cloth in Iden.X and
Exhibit C are the same, Both contain white, blue
and black. The colours are the same but one is
deeper than the other. The designs are different.
The patterns doc not look alike.

In the interest of my work, I go round the
market to look at various designs. If I had seen
Iden. X afar off, I would go near it as it appears
to look like my own., When I got near, I would see
the difference., 1In the market, the design is known
as "Federal®™, I do not know that it is called
"Cotton Crimped" African Print.

Re-—examined.

I wrote the words "Adire Eleko® at the back.

No. 12
BVIDENCE OF FREDERICK WEGNER

TREDERICK WEGNER: Sworn on Bible, states in
Englishs My name is Frederick Wegner., I live at
No.l7, Jibowu Street, Yaba. I am the Representa-
tive in Iagos of i/s. Gilbert McCaul & Co. Ltd. The

ffice is at No.%6, Idumagbo Avenue, Lagos. My
Company dealt with registration of a design by the
Plaintiffs. T see Exhibits B and Bl. 7They were
the two sketches T received from the plaintiffs. I
received them from Mr. Khawam in August, 1956. We
registered the design in Manchester on behalf of
the Plaintiffs Exhibit B was the first sketch.l re-
ceived from Mr. Khawen. Later on he gave me Exhibit
Bl. I registered BExhibit Bl and not BExhibit B. My
Company asked the supplier in Japan, that is to say
the Gosho Co. Ltd. to produce a counter sketch and
later on we asked them to produce a sample cutting.
They gave us two counter sketches. Exhibit L was
the first Counter sketch we received based on the
sketch Bxhibit B later we received counter sketch
Exhibit I1l, based on the original sketch Exhibit Bl.
Mr. Khawam first gave me Exhibit B. I scnt this
immediately to Japen but later Mr. Khawam brought
Exhibit B1L to me. I sent Bl to Japan and then I
got Exhibit L1l from the Company in Japan.
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As a result of my discussion with Mr.Khawam I
placed an order with The Gosho Cr. Ltd. in Osake,
Japan for African Crimped Cotton Prints of the de-
gign in Exhibit Tl. I askza tha. the designs L1 be
printed on the goods I ordered. I received a sample
cttting of the cloth, and forwarded it to my head
ofifice in Tondon, with a request that the design be
registered on behall of the plaintiffs in Manchester.

I see the numbersg at the back of the Exhibits
L and T1l. Exhibit L shows the number 7140, Exhibit
11 shows the number 7140/2. These numbers were
given by Gosho Co. in Japem and they represent the
design mumber of the Plaintiffs with the company.

My company are Manufacturers' Representatives
and Confirming Houses. We deal in African Cotton
Crimped Print manufactured in Japan. I first came
to this country in 1937 and I nave been in the Tex-
tile trade gince then. I have heard of "Adire
Cloth", Exhibit C is called "Adire Cloth",., Origin-
ally "Adive Cloth" was printed locally, but this
Iind of cloth is called by the natives "“Adire". The
word "Adire® does not refer to the design but to
the type of cloth which is being used for the native
dress. I would include the design in the expression
"Adire"., The design in BExhibit C is not a Native
Design. A design in order to get a market nust be
one which is liked by the natives., The design in
Exhibit ¢ is a good design. It has a great effect
or. the selling value of the goods, It could be
sold at good profit.

Tne features of the design in ¥xhibit C are
the lipght blue stripes and the narrow white stripes
with black patterns inside. The stripes are run as
black zig zeg lines on white back ground. Next to
;ese is e wide tlack stripe on which are printed
stars and circles. Then there is a blue siyripe
which is featured several times. The colour is not
part of the Tfeature., The configuration of the lines
and patterns constitute the features of this partic—
ular design. Toc most distinctive features of the
cesians erc the rosettes showm over the black back-
ground. The stars and the zlg zag lines are also
parts of tne distinctive features of the design.
Before T ovdered it out for the plaintiffs I had
never seen bti: design of the type of Exhibit C be-
fore. I have seen exactly the same design in the
narket about a year after the first importation of
Exhibit C. I see Exhibit D, the design on Exhibit D
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is the same as Exhibit ¢, but the colours om
Exhibit D are lighter which may be due to fading.

I see both Iixhibit C and Exhibit D together., It is
rather hard to compare gualities without instruments,
but feeling with ny hand, 1 can say right away that
Exhibit D is of an infer or quality to Exhibit C.
And the colour especially, the light blue colours

in Bxhibit D are not as the colours in Exhibit C.
The price of 50/~ a piece for Exhibit ¢ is a fair
price and as I know the cost price, I know there is 10
a margin of proflt on this price. The quality of
the design is responsible for the price of 50/- a
piece at which the cloth is sold. The design 1s
liked by the NWatives who are prepared to pay higher
price for the design like this,

Cross-—examined

A confirming House extends credit facilities
to importers and is a side line to Manufacturers!
representation. In this business, my company re-
presented Gosho Co., I see the letter now shown %o 20
me, It is from my principals, Gosho Co. Lud. I
gece Ixhibit K. I have seen the signature on it
before. It resembles the signature on the other
letter now shown to me. I produce it for identifi-
cation, Tendered for ldentification., Admitted as
Iden.X3., 1In Iden.X3, Gosho Co. said design Lic.7140
is an open design. Being open Design, I know from
experience that there are very many designs, of
"Adire Cloth" made in Japan as well as in Nigeria,.
It is impossible to register any design. The 20
Japanese Suppliers quite often explained that the
Design Centre in Japan refuses to accept the
registration of the various designs submitted for
registration by the Design Centre in Japan are
called "Open or Common Designs®, That is the
reason why my customers applied for rcgistration
in Manchester to be safe guarded against the copy-
ing of their Designs.

"Adire Cloth" is also known as Cotton Crimped
African Print. Any design of "Adire Cloth" can be 40
bought in the open market as it is not registerable
there, Ry any design I mean those which are de-
clared "open®". 1In Japan, certain design arec
registered and 1s protected by Japanese Law. Lvery
Importer knows and ought to know that before order-
ing out a new design, it is his duty to enduire
from Manchester whether or not the design has been
previously registered. Even though, it is an Open
Design in Japan, the Importer still has to do his
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duty if he is importing the goods into Nigeria, I
wonld advise an Imnorter to take a Sample cutting
and send it to the Manchester Reeistry to make en-
quiry as to whether or not it hes been previously
registered. I am not quite sure whether a man hav-
ing registered a design nmust publish it., I do not
know the law dealing with registration of designs.

I forwarded Exhibit B to Japan on the 22/8/56.
I received an acknowledgment of the receipt of Ex-~
hibit B on 8/9/56 with a letter dated 31/8/56. With
a letter dated 13/9/56, the Gosho Co. forwarded to
me Exhibit L., On the 5/10/56, the Gosho Co. for-
warded to me Exhibit Ll. I placed the first order
on the 10/9/56 but not for the revised sketch only
to secure the price after approval of the revised
sketch., We later cabled instructions to the Gosho
Co. to supply 2,000 pieces according to the design
Pxhibit T1., The cablegram was sent. On the 29/9/56
my order for the revised designs was accepted by
Gosho Co., 1t was for 4,000 pieces,

The position was like this. On 10/9/56 the
plaintiff ordered from the Gosho Co. 4000 pieces of
the design 7001. In the meantime, the design Bl
came through and we gave instructions to Gosho Co.
to print 2,000 pieces of that order with the design
Exhibit Bl. and the balance to be still in design
7001, The price in Japan for cotton crimped African
Print is the same. Tater he got the other Orders
at lower prices because the prices fell in Japan.
i.e, half cheaper per yard., He paid for z piece
in Japan the price of 25/- per piece CIF Lagos. The
words CIF means delivered at Lagos without duty. I
placed order for Exhibit L1l on the 10/12/56 for
2,000 pieces, on the 24/1/57 for 4,000 pieces, on
the 17/9/56 for 1,000 pieces. I forwarded the
gsample T sent for registration to our London Office
on the 3/12/56., The first consignment of these
goods arrived here about the 20/1/57. I see Exhibit
. T4 is an invoice and Custom Form. I deny that
design Tc 7001 and 7140 are the same. There is no
difference to the Manufacturers as regards the
price, We tried later to get the Gosho Co. to
register in Japan, but they were unable to do so, I
advised the registration in Manchester as the goods
vere being imported into Nigeria.

I see Iden.,X and X2. Both are cotton crimped
African Print., I see Exhibit ¢. The features in
Txhibit ¢ znd Iden. X are quite different but Iden.
X shows an atbtemnpt to copy Exhibit C. It is possible
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for Exhibit C to have copied Iden.X, but being in
the market everyday I saw Iden. X in the narket
only at a later day, i.e. after Exhibit C ceame into
the market. I have never had anything to do with
Tden X2 before. I have not got anything similar %o
Iden. X2 in my file. There is a large variety of
cotton crimped African Prints., My duty is to help
the Plaintiffs to register Exhibit € in Japan.,

Re~examined.

T said the price paid for 7001 and 7140 in 10
Japan are the same. Nevertheless, the selling
prices in Nigeria are different. The difference is
because the design in Exhibit C is much more liked
in Nigeria than the one in 7001.

Case for Pleintiff,

Case is adjourned by consent to the 3rd, 4th,
5th and 6th February, 1959 for further hearing.

(Sgd.) G.B.A, COKXR.
No. 13
EVIDENCE OF NARAINDAS TADHARAM 20

NARATNDAS TADHARAM: Affirning states in English:
My name is Narainaas Ladharam. I live ot 54,
Merina, Lagos. I am the Textile Manager to the
defendant Company. I have been with K. Chellaram
since 1936, I have been textile lManager siuce 8
years ago. Cotton crimped African Print 1s origin-
ated from the African ¥tie and dye" process. This
is common in the market here and wes known for
several years. Foreign merchants usually obtained
the Mtie and dye" designs, copied them, and sent 30
them to oversea markets for manufacturc. Sometimes
the merchonte send them to Japan. In Japan, the
designs are copied and reproduced on cloths.

I know the particular design No. 7140 in ques-
tion here., It is an open design in Japan which any
merchant can order, The defendants did order some
time in 1957 the said design. Before 1957, we had
ordered similar designs in 1956, and in 1955, I
see the cuttings (Idens.X and X2) now shown to me.
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The defendants did order them in 1955 and 1956 under In the
design No.7140. I now tender thim., Tendered. No High Couxrt of
objection., Admitted and marked Fxhibits M and Ml. Lagos
We bought after it was offered tn us., Exhibits M
¢ ] el A, 1 Q] i - Vi . 1 ' ) :
and M1 are Designs No.7140 Defendants !
I see ixhibit D. It is one of the pieces of Evidence
cloth the defendants sell. Sometime in 1957, the '
defendants were offered by the Gosho Co. of Japan No. 13
thirough our office in Japan, cloth of the Design
No.7140 R. We accepted the offer and placed sonme Naraindas
orders, Exhibit D is one of the ypieces of cloth of Ladharam.
Desirm 1To.7Ll4 . ed { i . .
the Desirm o.7140 R. We ordered for 880 pieces of Fxamination

10 yards each of 36" wide., I have the Invoices
concerning the order with me. I procduce it.
Tendered. No objection, Admitted and marked Ex-
hiibits N and Nl. I see the documents now shown to
me. They are the confirmation documents of the
order for Design No.7140 R. I produce them.
Tendered, No objection., Admitted and marked
Exhibits 0 and 0l. The goods arrived on 1lth Novem-
ber, 1957. The goods are Exhibit D. The goods were
cleared on the 18th lcvember, 1957. We cleared on
that date 6% casecs containing five different de-
si;ms, one of them being No.7140 R Exhibit D. These
were 17 cases. 17 of these cases contain 15 pieces
each and one case contains 30 pieces making a total
of 880 picces of the Design No.7140 R.

- continued.

We have an Invoice Department sceparately which
works in conjunction with the Shipping Department.
When a ship arrives in Lagos, bthe Shipping Depart-
ment are called upon to get the manifest from the
shipping Company and the cargo brought by the voat.
The particulars of the manifest are entered dinto
the HManifest Book and after this the cargo is
cleared from the Customs, Waybills are prepared oy
our Customs Clerks and handed over to the lorry
drivers who clear the goods from the customs. The
Manifest Book 1s kept by a Clerk in the Shipping
Devartment, he is under a different section. T also
supervise the Shipping Department. The Book, is
generally under my control, I produce the Book,
Tendered.

DIPITSTEIN cbjects: We want the manifest from which
the entries in the book are made; they constitute
the best evidence.

DAVIES: This heing tendered 1o show what goods
were received by the defendant. Book is kept by
the defendant.
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COURT: There is evidence to the effect that the
book now sought to be tendered is kept by a clerk
in the Shipping Section, which is genereaslly under
the supervision of the witness. The witness also
states that he is in control of the book, As T
understand the objection of counsel, it is this,
that as the entries in the book are extracted from
the manifests, such manifest should be produced., 1
take the view that it is not here sought to prove
the contents of the manifest and all the witness 10
could do in the circumstances is to produce the
best admissible evidence of his own buginess activ-
ities, In these circumstances I will overrule the
objection, and admit the Book. The Book is hereby
admitted and marked Exhibit P.

WITNESS continues: I see Exhibit N. t is a

General Invoice. I see Exhibit NL. It is the
Specification of the goods covered by the Invoice
Exhibit M. We cleared the goods on the 18/11/57

and sold them at our Depot No.l shop at Ereko 20
Street, Lagos. We sold about 500 pieces, We now

have the balance in our custody at present, I did

not know that the plaintiffs were selling a sinmilar
design or same design.

We later received a letter from the Plaintiff's
Solicitors about the Design. I see the letter now
showm 1o me, We received it from Plaintiffs! Soli-
citors. I produce 1t., Tendered. No objection.
Admitted and marked Exhiblt Q. We later received 30
the two letters now shown to me. These are Exhib-
its P and G. After receiving Exhibits Q, ¥ and G,
we wrote a letter to our office in Japan. We later
received a reply from our office in Japen. It was
a cablegram. I also receilved this letter from our
office in Japan. I produce them. Tendered,

BERNSTEIN Objects: The telegram and the letter
have nothing to do with us. They are res inter
alias acta.

DAVIES: We made enquiries after receiving letters 40
from plaintiffs' solicitors. Davies refers to
Section 90(2) of Evidence Ordinance Cap.63.

BERNSTEIN: States Section 90 of Cap.63 does not
assist the witness. Refer to 90(3) and states
proceedings are anticipated. Says when both the
telegram and the letter were written action had
been instituted.
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AVIES submits that Section 90 is applicable. The
writers in Japan are not interes;ed partie-. The
certiticate cncliosed came from J.ipan Textile Colour
Design Centre., It is dated 17/1L/57 and letter is
dated the 16/12/57. The telegram was dated on
17/12/57.

COURT: The documents which are now sought to bhe
tendered are dated the 17th December and the 18th
December, 1957. The writ in this action was signed
by Dickson J. on the 3/12/57. 1In his evidence the
witness did state that the defendants wrote to their
Office in Japan and what it is now proposed to pro-
duce are the replies from "Qur Office in Japan®, At
this stage, T am not concerned with the titles or
designation under which the letter or indeed the
telegram had emanated. I go by the evidence before
me and in ny view these documents now sought to Dbe
produced are 3tatements by parties interested and
are therefore sought by the provisions of Szaction
90{3) of the Evidence Ordinance Cap.6t3. In my view,
if the documents are to be admitted at all, they
could only he so admitted by the provisions con-
tained in that section of the Evidence Ordinence
only. I may also point out that Section 90(5)
gives the Court a discretion to reject such state-~
ments even 1: all statutory requirements are com-
plied with Lot 1t would be in the interest of
justice so to refuse it. I consider it improper to
admit as evidence at this stage such a documert al-
ready made aiter the institution of proceedings in
this case and apparently bearing on the subject
matter of this dispute., The objection is therefore
upheld and the documents arc rejected.

VITNESS continucs: I made enquiries in Japan. As
a result of the enquiries, the defendants received
a certificate from Japan. This is the certificate,
T produce it, Tendered., No objection. Admitted
and marked Uxhibit R.

I now see Exhibit C, I first saw Bxhibit C in
Gourt in this casge, To me, Exhibit C is not a new
design. Tt is no more than a copied design from the
African "tie and dyeY prints. I now compare Exhib-
its ¢ and I, They are both similsr. I see Exhiblt
¢ and Exhibit D. They are the same design.

T do not know the relationship between Man-—~
chester and Japan. If we had known that the plain-
tiffs had registered the design - Exhibit C, we
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would not have imported it. We would not in uny
case have ordered irf we knew that Khawam & Co. had
regxistered it even though we know it was an open
decig.,

The defendants have sold Cotton Crimped
African Prints for many years.

Note: At this stage, Mr. Rernstein for the Flain-
tTiffs states that the Plaintiffe are admitting that
the cdefendanss had before this particular desien in
issue in this case, been ordering and selling cotton
crimped African prints without referemnce to any
particular design for many years.

At this stage case is adjourred till tomorrow
morning for Cross-~examination of the witness and
further hearing of the case.

Case adjourned till 4/2/59.

(8gd.) @&,B.A. Coker.
3/2/59.

Cross—-examined.

WEDNESDAY THD ATH DAY OF FEBRUARY, 1959

Suit Wo.ID/%02/57.
John XKhalil Khawam & Co., V., XK. Chellaran Sons.

Bernstein (with him David, Okubadejo and Iiiss Grant)
for Plaintiffs.

H,0, Davies Q.C. (Osibogun with him) for Defendants.

NARAIIWDAS LADHARAM: recalled into the box and re-
sworn by affirmation states in English in answer
to cross~examination by Bernstein:-

I am the Textile Manager of the Defviadznits, I
do not describe mysclf so because this is a textile
case, This is a textile cuse., I remember I gave
evidence a few days ago before lMr. Justice Bellaomy.
I then described myself as an Office lenager, The
case before Bellamy J. was not a textilc cages. I
have been with the defendants since 1936, Qeigin-
ally it was called K. Chellaram & Sons. 1t vecane
incorporated only in 1947. There are about twenty
persons employed by the defendants in Lazcs. 1
work in the 0ffice. The defendants have an office
in Manchester, Ve also have an office in India,
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We also have an office in Japan. We have stores in In the
most of the important centres ir Wigeria. All our High Court of
sliops sell imported goods, They indent the goods, Lagos
Al the Indents are book:zc from ragos.

The defendants have a special section of their Eefendanus'
establishment dealing with the indents. I cannot Evidence
gsay how long the Manchester office had been estab- '
lished. I have known of the Manchester office No. 13
gince 1949 or 1950, We do not have an interchange
of perscnnel between Lagos and our other branches Naraindas
or offices overseas. I am not a director, just a Ladharan.
Egid employee, I was an honorary director for some Cross—

g+ R
time. T ceased to be such a director from December, examinat ion

1958. I am shoritly going away on leave and there-
fore I have been relieved of my office. I swore to
an affidavit in this case. I do not remember the
actual date in December, 1958 that I ceased to be a
director. I cannot say when in December it was be-
fore Christmes. On the 2lst December, 1958, I
swore to an affidavit and described myself as a
director. I denied I was a director because at
present I am not a director.

- continued.

T was in Court throughout the proceedings. I
heard Mr. Khawai, the plaintiff testifying that the
idea for this design came out of his head. I can-
not say whether or not Mr, Khawam invented the
design. Ve now admit that the plaintiffs are the
registered proprietors of the design in dispute. I
am repregenting the defendants company. 1 am the
person in charge or control of this matter and this
cagse from the beginning. The defendants have never
registered any designs in Manchester. The defendants
have never registered any designs in Nigeria or
Japan., T am the person who would register any de-
sign for the defendants if they propose to register
one. 1 was 0ffice Manager. T ceased to be an
Office Manager about eight years ago. It is part
of my case herc that the design in issue was an
open design in Japan. I thought I would sell this
design in Nigeria because it 1s an open design in
Japan. I cannot say whether or not the defendants
have been concerned in another infringement case.

I have seen people doing the "tie and dye"
cloths (Adire cloth). It is a native method of
putting the design on the cloth. The plain cloth
is tied in small knots with strings. The tying is
done in different ways according to the design con-
templated. The material is then dyed. I have
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In the never seen the complete process. I do not know
High Court of what is put inside before they tie the cloth. I do
Lagos not know whether or not it will be simple for the

defendants to investigate in Manchester whether or
not a design was registered there, All designs are

Defendants! open in Japan and especially the "tie and dye" de-

Ev1aenci_ signs, We sold Exhibit D at 38/1 a piece. I see
' Exhibits C and Ml. They are not similar, I see
No. 13 Exhibit M. I also see Exhibit C. They are similer.,
I say they are similar, because if you hold them at 10

Naraindas a distance, they both look alike, When however one
Ladharam, goes nearer, they both look different one from the
Cross— other.
examination

I say that the design in dispute here is not &
new design., I cannot now produce the other designs
which I claim to be similar with or identical to
this. There are several in the market. I can only
produce Exhibits M and Ml. I say this design is
not original because it has been copiled from the
native "tie and dye" designs. I have never seen 20
any native design exactly like the one in question
here, I have only seen similar ones. The design
we ordered for was No. 7140R.

- continued.

I see Bxhibits L and Tl. I did not hear the
evidence that counter sketches c¢f Exhibit B and Bl
weire made in Japan. Exhibit I bears at the back
the No.7140 and Bxhibit Il bears at the back the
No.7140/2. The No.7140 is assigned to the cotton
crimped African print. The letter R. signifies
only a variant of it. I do not agree that Tl40R 30
means "7140 Revised"., Exhibit D came from our
Japan office. They were offered by Gosho Co. to
our office in Japan. They were purchased by our
Japan office and sent over here. We received the
Confirmation Notes in liagos. Our office in Japan
is the buying centre for all our branches. We crder
for goods from Japan. Gosho Co. offered zbout five
different designs to our Japan office, Our Japan
office wrote us about them and we ordered for the
goods, 40

I saw Exhibit ¢ for the first time in this
Court. I did not know that the design belonged to
the Plaintiffs., I did not know that plaintififs
were selling Exhibit ¢ from January, 1957. The
offer to us by the Gosho Co. was in May or June,
1957, I do not agree that a design is a very in-
portant nert of the material. From the selling
point of wview, the design sometimes has an import-
ance at other times the design is not importunt, In
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this particular case, from the selling part of
view, the design is not very important. We never
saw the design in point before wc ordered for it
from Japan. We do not give consideration to
whether or not a particular desiga is being sold
or made by any other trader.

Re—-examined.

I now krow that plaintiff is the proprietor of
the design in issue. I only know this since this
case,

No. 14
EVIDENCE OF ROBERT ASTON HOIGATE

ROBERT ASTON HOLGATE: Sworn on Bible, states in
Tnglish: Wy neme 1s Robert Aston Holgate., I live
at No,ll, Thompson Avenue, Ikoyi. I am a senior
research officer, Federal Institute of Industrial
Research. I am in charge of textile technology.
Since I came to Nigeria I have been in charge of
the textile training centres through the Regions.
I do all the laboratory tests on textiles.

I now see Exhibit ¢. It is crimped cotton
cloth. On first examination, I should say 1t has
been roller printed with a design within another
design., The design has typical motifs which are
common to those employed in Nigerian Adire cloths.
The colours, especially the dark indigo are again
typical of adire cloths. The design is a variation
of an 0ld theme., [ have mnever seen this particular
design before, I have seen many designs similar to
this, If someone said he sat down and thought out
this design I would say he is speaking the truth.

The design ie a variation of an old theme. - The old

African Adire print. In Exhibit ¢, the Herring-
bone stripes, the stars and the repetition of
circles can be found separately in many adire
cloths.

T see Exhibit M. I also see Exhibit C. They
are both similar. They have the same basic idea.
Toxhibit M is also a variant of an old theme, If
someone said he though out Exhibit M I will believe
him,
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Crossg-exanined.

1 have heard of the Registered Desisns Act
1949. In ny researches I am concerned with the
manufacture of cloth. I deal with the chemical and
gcientific side of the manufacture. It iz in that
way and also thrcough research that I come To know
about adire cloths., I myself did a survey of the
adire dying industry. I manufacture adire cloth in
my own laboratory. We are concernec witli the meama~
facture of the adire cloths. I was nocver corcerned
with the buying or the selling of thege goods, I
have never before in a court been concerned with
giving evidence in a case of infringereunt of regig-
tered design., In Exhibit C the arrengerient of the
motifs is original. T have never seen the game
arvangement before. From that point of view I
would say the design was new and original. TIn that
respect Txhibit ¢ is different from Exunibit M.

I saw Exhibit ¢ for the first time yesterday.
I see Exhibit M for the firet time thie morming.
That was the only opportunity I had of locking at
Hxhibite C and M. I'm a Master of Techmical
Science, Victoria University, Mznchester, Associate
of Manchester College of Techrnolory, Associlate of
the Technical Imstitute.

Re--evonined.

I deal in my laboratory with textile complaints
from all over the country and we deal with between
150-200 cases every year. We also act as arbitra-
o
tors.,

No. 15
LVIDENCE OF DANIEL AKTN NOBLE

DANIEL AXI{ NOBLE: Sworn on Bible, astates in
Yoruba, Wy name 1s Daniel Akir Noble, I live sat
No .80, Obadina Street, Lagos. I am a trader. I
trade in textiles, 1 see Exhibit ¢. 1 have sgsen
the type befere. I bought it before; we used it
in our society. The Socilety is called "Ondo Tgbe
Tbile" (Ondo Aborigines Society). We used 1t as
Eso Iibi (family dress). We bought at Ibadan. We
bought it at Ibadan in 1956 - during the Christmas
season and in the month of December 1956, T am
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gure of this and I was not the only person who
bought out of this, We bought it from the market
at Oke Agbeni in TIbadan. That was the onl) occas-
ion I bought it. We used i* at mndo. Some women
who saw the cloth on us and likecd it came down with
us to Lagos to purchase the same cloth. We could
not get the cloth to buy again at Ibadan and so we
care to Lagos. We bought it at Ereko from the shop
of Chellaram, We paid in Dagos 38/- per piece. A%
Ibadan we paid £2.10.~ a piece, I think the Ibadan
stuff is better than the one in Lagos.

Cross-exanined.

I have been in trade for about 20 years now,
We bought in Ibadan in December, 1956 and in Lagos
during the month of February, 1957. I am sure I
bought from Chellaram shop in February, 1957. We
bought 12 pieceg from Chellaram., ZFach pilece con-
tains 10 yards. We bought the first lot at Ibadan
in December, 1956. The women who came down with me
never said they did not see the type before; they
just liked it. At Ibadan I bought from a woman
Hawker. We met her in & shop. I have not seen the
women hawker again., The woman had a shop but the
goods were placed on a stall., Oke Ogbeni is in
Ibhadan. PFrom the woman we bought 50 pleces. I have
never seen the designs in Exhibit C before I bought
from the woman., She did not have as many as 50
pieces with her., She collected other pieces from
other traders so as to make up the number, She had
about 30 nieces with her on the stall., 1 did not
consider 50/- a piece too high for the cloth., We
liked it. We thought that Chellaram stuff is in-
ferior to the one we bought at Ibadan.

I knew only sometime this week that I was go-
ing to give evidence in this case, 1 knew this on
Monday last. lNany other members of the society
also wore it., There were 25 member of our society.
T am sure we used the cloth for Christmas 1956, We
danced all over the place.

Re-exanined.,

I was sure we bought in Lagos in February,
1957.

Case for Defernice closed.

At this stage case is adjourned till 5/2/59 at 10
.. fOT addresses.,

(8gd.) C.B.A.

4/2
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No. 16
DEFENDANTS' COUNSEL!'S PINAL SPEECH

THURSDAY THE 5TH DAY OF FEBRUARY, 1959.

Suit Wo,ID/302/57.

John K. Khawam & Co. vs. K. Chellaram & Sons.
Appearances as before: Parties present,

H.0., DAVIES Q.C. addresses Court on behalf of De-
fendants. Action is speculative =s history of in-
fringement of designs shown. Court to protect
honest traders. Traders cannot use the law in theix
own ways to enrich themselves. Refers to facts -
Has the plaintiffs suffered any loss. I will rely
on the proved and/or admitted facts of the case.

(1) Defendants cleared their goods on the 18/11/57
and sales started soon after (2) Awofadeju saw
Plaintiff on the 20/11/57 with Exhibit C. On
24/11/57 Barrister Obisesan wrote Exhibit ¢. Plain-
tiffs knew immediately defendants goods were exposed
for sale. Tater on the 26/11/57 another letter
Exhibit F was written by plaintiff enclesing an-
other letter from Solicitor Exhibit G with two
attachments. Fxhibit Q asked for £10,000 and
Exhibit ¥ asked for £50,000.

This refers to plaintiff's affidavit of
30/11/57. (Paragraph 6). Refers to counter-affi-
davit of 21/12/57 by Mr. Ladharem paragraphs 13, 14
and 15. We had only 4 bales left on 27/11/57 when
we got the letter Exhibit . I ac solicitor to de-
fendants then wrote Exhibit H. The letter Exhibit
H 4id not tell the plaintiffs that we were stopping
the sale. I then received letter Exhibit J. After
Txhibit J we came to Court. Writ was filed on
%0/11/57. Plaintiff's states he ordered 106,800
pieces of Lixhibit ¢ of 10 yards each. The Celond-
ants ordeced 880 pieces of which they still have
200 pieces. A case like this requires "Good Faith"
on both sides. Plaintiff cannot say how much he
had left of Ixhibit C¢. We have not gone one step
further than we were on the 27/11/57. Our stand is
that there is no infringement and that does not
affect damages. View of Court after service of
Motion rmust depend upon ‘the background of the case.
Refers to Cap.221 (Vol.6) Section 4(Ll). Any party
can come to Court under that Section. We were not
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aware of the rights of the plaintiffs and even now
we do not recognise those rights. Refers to evi-
dence of the plaintiff, How he came by figures.
Refers to affidavit of ome Polor nsho dated 19/4%57.
This person was not called as a witness. The fact
of this case is this -~ The case came here on
30/11/57. ©No loss has been proved by the plaintiff.
He 1s only entitled to nominal damages.

Action for infringement is an action for tres-
pass on the case and is protected by Statute.
Demages are the gist of the actiorn. Refers to Cap.
221 . Conduct of defendants is such thal they acted
reasonably, The real test as to whether defendants
are or are not innocent purchasers 1s the attitude
of their oifice in Japan and not the witness in
Court or the people in Lagos. The defendants are
entitled to the protection granted by Section 3 of
Cap. 221,

We are not wrong to have challenged the valid-
ity of the Plaintiff's design. Plaintiffs have
suffered no loss. Refers to evidence of Holgate -
he said this a variant of an old theme and there
are thousands of adire cloth in the market. Refers
to Registered Design Act 1949 Section 7, also Sec-
tion 1(2). We have produced Exhibit M. It is a
variant of Exhibit ¢. They are both variants of
Adire design which had been in circulation.

Then comes the question of publication. Any
design published in United Kingdom or Nigeria is
not registerable and if registered, registration is
invalid. Plaintiff said first consignment arrived
in January, 1957. His Invoice is Exhibit E. On
Bxhibit B  there is a mark that document was re-
ceived at B.B.W.A. Ibadan on 17/12/56. And a note
that the Bill of ILading was dated 31/10/56. Exhibit
T shows that goods arrived here in December, 1956 -
Publication should be presumed. Refers to Russel
Clerk: Copyright and Industrial Designs. P.168.
Will say therefore that the design had been pub-
lished. Refers to Barker v. Associated Manufactur-
crs (1933) 15 R.P.C. No.l0 case. There was public-
ation to *the artist and to Mr. Wegner one of
plaintiff's witnesses. Refers to evidence of MNr.
Tegner - He only wants his commission - he is not
bound to secrecy. He placed order with Gosho Co.
on the basis of Exhibit I1. Refers to Fussel Clerk:
Gopyright & Industrial Desiens P.171  Wegner was
asken Mot only t0 help to register, but also to
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order the goods. The relation between ithe plain-
tiffs and Mr. Wegner renders the registration
invalid. Refers also to United Telephone Co, vs.
Harrison Cox-Walker & Co, (1882) 21 Ch. D.720.

Khawam claims to be the originator of the
degign. He placed an order with a firm in Japan -
Gosho Co. treated the design as open. Plaintiffs
are importers of goods which anyone can buy in
Japan.

At this stage case is adjourred till tomorrow 10
6/2/59 for address by Plaintiff's counsel.
(Sgd.) G.B.A. COKFR
5/2/59.

No. 17
PLAINTIFFS' COUNSEL!'S FINAL SPEECH

FRIDAY THE 6TH DAY OF FEBRUARY, 1959.

Suit No. ILD/302/57

John Khalil Khawam & Co. v. K. Chellaram & Sons.
Bernstein (Okubadejo with him) for Plaintiffs.
Bickersteth for Defendants. 20

BELNSTEIN addresses for Plaintiffs,

This 1s not a speculative action and we are not
taking advantage of the wmisfortune of the defendants.
Case is very plain., It is one of brigandage - a
cage of pinching somebody else's idea, I shall deal
with the question of proprietorship, the publica-
tion, the defence and lastly damages. A common

? )in this case is the Gosho Co. in Japan., The
defendants are a world wide concern. Refers to evi-
dence of plaintiff. It was the Gosho Co, that 30
brought the design to the Japan office of the de-
fendants, See Exhibits 0 and 01 (dated 1/6/57).
Mr. Wegner not challenged about the points raised
by defence counsel in his address. Gosho Co. allo-
cated the No.7140 to our design see Exhibit K dated
19/5/58. Our monopoly exists in Nigeria. Defend--
ants were reckless and irregponsible. The defendant



41.

said to him the design was not important and that In the

he never saw our design until he saw it *n Court. High Court of
Mr. Ladharam is no more than a stooge. Attitude of Lagos
defendants during the course of vhe case and indeed, —
the way they defended the case should also be con- 1
sidered. Davies stated the defence stand is that No. 17
this is an open design in Japan. Because the de- Plaintiffs!

sign is open in Japan, that does not give the
defendants any justification for selling the cloths
in Nigeria. MNMr. Ladharam also said they never

Counselts
Final Speech.

investigated the design from Manchester. 6t February,
1959
Notice to the defendants refers to Section 3 - continued.

of Cap.221. They had reasonable means of knowing
about our desipgn, The defendants printed the de-
gign on an inferior cloth. They killed the market
for us. Mr. Wegner said it was a good design. When
the defendants put Exhibit D into the market, the
price of our own Exhibit ¢ fell and later it became
unsellable., The defendants took a chance and then
they came here and talked about Japanese. open design.
Bxhibit 0 and Exhibit 01 are only confirmation. Re-
fers to cross-examination of Plaintiff by defence
Counsel where different numbers were suggested for
the design. Refers to evidence of Mr, Holgate,
Defence witness.

The figure of £7980 appears in the pleadings.
Refers to calculation given in evidence by the
plaintiffs -~ about damages, Court is entitled to
take into consideration the fact that plaintiffs
are entitled to protection for a total of 15 years.
Court should work on the basis of £5,000 every
year for five years and £25,000 would be a figure
to work upon. We accept Obisesan's letter despite
Exhibit F. The damages he claimed however was an
understatement of the position.

As regards publication, the law is clear.
There must be publication to somebody not in any
legal or equitable relationship to the proprietor.

The defendants were completely indifferent.
Defendants saw Exhibit D for the first time only in
this Court, They never bothered at all. Plaintiffs
have made out their case and they are entitled to
damages and the other reliefs claimed. Plaintiff
ig now ruined with his design and the defendants
must pay heavily to atone for it. Judgment reserved
£111 16/2/59.

(Sgd.) G.B.A. COKER
6/2/59.
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No. 18
J UDGMEDNT

IN THE HIGH COURT OF TAGOS

MONDAY THE 16TH DAY OF FEBRUARY, 1959

BEFORT THE HONOURABLE
MR. JUSTICE COKER,
JUDGE

Suit No.ID/302/1957

JOHN KHALIL KHAWAM
(Trading as John Khalil Khawam & Co.)
Plaintifls

Vs

MESSRS. K. CHELLARAM & SONS (NIGERIA)
LIMITED Defendants

J UDGMENT

By the Writ of Summons herein the plaintiffs
claim against the defendants as follows :-

1. An injunction restraining the defendant
Company its servantc or agents from import-
ing or causing to be imported into Nigeria,
selling or exposing or causing to be sold or
exposed for sale, any textile piece goods
bearing the plaintiffs' Registered Design
No.A459477 also registered in Japan aus New
Design 7140 or an obvious or colourable
imitation thereof.

2. £50,000 damages for the infringenent by the
defendant Company of the plaintiff's said
Registered Design or an account of sales of
all piece goods to which the saic¢ design or
an obvious or colourable imitation thereof
shall have been applied and of the profit
made thereon.

3, Delivery up for public destruction of all
textile piece goods to which the said design
or an obvious or colourable imitation there-
of shall have been applied that are in the
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possession or under the control of the de-
fendant Company its servarts or agents.

4, Costs.

Pleadings were ordered and filed. By Notice
dated the 3rd day of February, 1958, the defendants
did set up a counter-claim against the plaintiffs
claiming (cr rather counter-claiming) as follows:-

(2) That the plaintiff is not the proprietor of
the said design.

(b) That the said design was not "new or origin-
al® at the time when the plaintiff applied
to have it registered; and

(c) That the design is an open design and merely
a variant of a design commonly used in the
trade and known in Japan, where it is manu-
factured, as Cotton Crimped African Prints
Wo.7818.

On this Counter-claim, pleadings were similarly
ordered and filed. There was an interlocutory
applicatior for injunction against the defendants,
but no order was in fact made on that application,
as the undertaking given by the Counsel for the
Gdefendants to the effect that they would not sell
or expose for sale cloths on which the design was
printed was on the 16th day of January, 1958 ex-
tended by the Court until the determination of the
case.

John XKhalil Xhawam, a Iebanese trader in, and
importer of, textiles testified to the effect that
hhe carried on business under the business name of
John Khalil Khewam & Co. He had been trading in
textiles for some time now and since 1956 he had
registered in ell about thirty designs. 1In respect
of the desi;n in question in this case, he had
registered same and he produced the Certificate of
Registration No.459477 of the 4th January, 1957
issued by the Kanchester Branch of the Design
Tegistry of the Patent O0ffice in Manchester pursu-
ant to the provisions of the Registered Design Act
1949, This certificate was admitted as Exhibit A.
He had entrusted the business of the registration
to the Commany of Cllbert McGaul & Co. Ltd. He
first prodiced a rough sketch of the design himself.
This he handed over to an Artist, by name Aroyewun,
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to whom he had paid £7.10.~ and the artist in turn
reproduced the rough sketch and produced other
sketches which were produced and admitted as BExhib-
its B and Bl. The sketches Exhibits B and Bl were
harded over by him to the Company of Gilbert McGaul
& Co. Ltd. of Lagos, through whom he placed an order
for cloths bearing the design from Japan. Such
cloth besring the design did arrive in Nigeria, the
first importation being about the end of Janvary,
1957. A piece sample of the cloth with the design 10
was produced and admitted as Ixhibit C. e sold
Exhibit ¢ in Dagos and Ibadan at the price of
approxinately 50/~ (fifty shillings) a piece of 10
yards.

His sales apparently went on smoothly until
sonetime in the month of November, 1957 when one
Owifadeju called on him at his office and showed
hinm two pieces of cloth of ten yards each with a
design that looked like his own. Awofadeju had told
him certain things as a result of which he bought 20
the two pieces of cloth from him at 39/-  (thirty
nine shillings) each. From these he had cut out a
small cutting which was attached to the afficavit
of Molorunso in support of the application for
interlocutory injunction in this case. One of the
picces he had bought from Awofadeju was produced
and adnitted as Exhibit D. To him both Exhibit C
and Exhibit D bear the same design. Or. the first
occasion of his import in January, 1957, the plain-
tiff had imported about 1000 pieces, and between 30
January and December, 1957 he had imported about
9841 pieces of 10 yards each,

His own sales fell and he had to reduce the
price first to 43/- a piece and later to 34/- per
piece. He further testified that the colour on
Exlhiibit D do fade when washed as Exhibit D is in-
ferior to his own Ixhibit ¢ in quality and dye. At
a nrice of 50/- per piece he was making a prcfit of
fifteen shillings (15/~) on each piece. At the
price of 34/- per piece he was selling at a loss, 40
He further testified that he was claiming damages
as shown in his pleadings both for loss of profit,
and also for his inability to make further orders
for the cloth even though he had & monoroly for the
use of the design for virtually fifteen (15) years
in all

Under cross—examination, the witness admitted
that Adire (crimped) cloths are common in Nigeria
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but stated that he invented the design on Exhibit ¢ In the

at a time when he had never seen anything l'ke it High Court of
in the marlket in this country. 1e asked that Ex- Lagos
hibits B and Bl be sent to the Gosho Co., Ltd. of ——
Japan for manufacture. He produced an Invoice to- No. 18

gether with somec shipping documents in connection
with a shipaent of the same cloth. This was admit-
ted as Ixnhlbit li. Witness denies a suggeition put
to him that in Japen the No.7140 represents an open .
design. Tie had registered the design in lManchester %ggg February,
as soon as he rcceived the shipping sample. He had _ continued
seen Kxhibit I only after his own design was intro- ’
duced into the market.

Judgment.

On the instructions of his brother whilst he
w3 away, one Barrister Obisesan cf Ibadan had
written a letter to the defendsnts (Txhibit §.). He
later wrote to ilie defendants purporting to cancel
that letter (Dxhibit F). His Solicitor Mr.Okubadejo
then wrote a letter to the defendants complaining of
the infringement, and claiming damages as well as
other reliefs (lixhibit G¢). He produced the letter
of reply to his own Solicitor from the Solicitor to
the defendants (Exhibit H) . This was replied to by
his own Solicitor (Exhibit J). He produced a letter
written to him by the Gosho Company Ltd. of Japan
referring to his design as No.7140. This letter
dated the 19th May, 1958 was admitted as Exhibit K.
He also produced Counter-sketches made in Japan of
his desizn before the final printing of same on the
cloth material, These were admitted in evidence as
Exhibive I and Il.

The witness Awofadeju testified that he bought
Exhibit ¢ from the plaintiffs for 50/~ per piece
(wholesale price per case). Sometime in November,
1957, he bought two cases of Exhibit D from the
defendants' store at Ereko Street, Lagos at the
price of 38/- per piece (wholesale price per case).
He resold both Exhibit ¢ and D at the price of £2
per piece, the Tormer at a loss. He later discover-
ed that the dye of Exhibit D is inferior in quality
to that of Exhibit C. He had known of African Adire
cloths for years, but was aware of the imitation of
the tyre of cloth by European manufacturers only
gbout four years ago. He bought the Adire cloth
ixhibiv (1L from the defendants.

Ayinde Arovewun testified that as an aytist,
he produced =xhibit B and Bl for the plaintiff, who
had previously landed to him his own rough sketch,
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and from which he had made up Exhibits B and Bl.

He had destroyed the rough sketch originally handed
to him by the plaintiff, He had never seen any
design like Exhibit B and/or Exhibit Bl before. He
admitted under cross-~examination that the cloth
known as Adire eleko (crimped cotton) was povularly
produced in places like Abeokuta and that such
cloths are usually "tied and dyed" because the
material is first tied up in small knots according
to the design and then dyed and when the Iknots are
released the design and the colours then appear.

He was certain the design he made was new although
sinilar in appearance to the design on Exhibit M.

The last witness for the plaintiff was Ireder--
ick Wegner of the Company of Gilbert J. McGaul & Co.
Ltd., of TLagos. He had received Exhibits B and Bl
from Mr. Xhawam in August, 1956 with instructions
to place order for cloths of the design and also to
reglster the design. He first received Exhiibit B
and later Exhibit Bl sent both to Japan to the
Gosho Company Ltd. to produce samples of the design.
He first sent Dxhibit B and received Exhibit L from
Japvan and as he later sent Exhibit Bl he received
Exhidibit I1 from Japan. The numbers 7140 and 7140 -
2 on the back of Exhibits I and L1 were written
there by the Gosho Company, Ltd., of Japan and they
represent the number of the Plaintiff's design.

He had placed an order for cloth of the design of
Exhibit L1 with the Gosho Company of Japan on be-
half of the plaintiff. He received a sample cutting
of the printed material from Japan, This he for-
warded to his home office in London with instruc-
tions for the registration of the design in
Manchester, He was aware that Adire cloths were
printed locally, but the word "adire" does not
refer to the design but to the type of cloth which
ig being used for native dress. Before ordering
out Exhibit ¢ for the plaintiffs he had never seen
any cloth of the type of design in the market, but
he had since seen Exhibit D which is exactly the
same design as Exhibit C. He thought the design in
B ibit ¢ is a very good one for the price of 50/ -
a piece at which it was being sold originally. He
thought it was the duty of every importer belore
ordering out a particular design to make searches
in Manchester to make sure that such design was not
registered in Manchester, even though the design is
an ‘open' one in Japan. He had placed orders for
cloth of the design Exhibit L1 on the 10th December,
1956, 24th Januvary, 1957 and the 17th September,
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19575 the first consigmaent of the goods Bxhibit C In the
arrived in Nigeria about the 20th January, 1957. He High Court of
had tried on benalf of the plaintiffs to get the Lagos
same design registered in Japan, but he was unable e
to do so,
No. 18

Naranindas Lacharam described as the Textile Jud £
Henager of the defendants testified to the effect uaghent,
that he was familiar with the African "+4ie and dyet
cloths popularly known as Adire cloths. Sometimes %ggg February,

these designs are sent to Japan where they are
copied and reproduced on cloths. He knew the de-
sign Wo.7140 in question here and it was an open
design in Japan. The defendants did order Exhibits
M and Il from Japan, in 1955 and in 1956, Some time
ebout the middle of 1957, the defendants were
offered by the Gosho Company Ltd. of Japan through
their office in Japan, cloth of the type of Exhibit
D. The defendants accepted the offer and placed an
order for 800 pieces under the design No,7140 R. He
produced the covering Invoice and Shipping documents
covering the order and these were admitted as Ex-
hibites N and N1. He also produced confirmation
Notes covering the orders and these were admitted
as Exhibits O and 01. The goods arrived on the
11th November, 1957 and were cleared from the
Customs on the 18th November, 1957. He also pro-
duced the defendants' manifest book which shows the
relevant entry of the order, This was admitted as
Ixhibit P. Of the quantity ordered, the defendants
sold about 500 pieces and the balance is still in
the possession of the defendants.

- continued,

The witness further testified that whilst they
were selling Exhibit D, they received the letter
Ixhibit Q from & Solicitor acting on behalf of the
plaintiffs., He had made enquiries from Japan about
the design as a vesult of which he had obtained the
Certificate Exhibit R from the Japan Textile Colour
Design Centre., Exhibits ¢ and D are the same de-
gign, but Exhibit C is not a new design. It is no
more Tthan a design copied from the African "tie and
dye" design. The defendants have offices in
Manchester, India, Japan and Nigeria, The Manchester
office had been kmown to the witness since 1949 or
1950. The defendants have never registered any de-
sign in Manchester, Japan or Nigeria. It is however
part of his case thet the design in question was an
open one in Japan which anyone could sell elsewhere.
All designs are open in Japan and Exhibits J, C and
I are to him, similar. The defendants sold Exhibit D
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at 38/- per viece. Although he is certain that the
design in issue in the case is not new or original
as having been copied from the African "tie and
dye" design, yet he was unable to produce any other
design which was the same as Exhibit C. He had
secn the number 7140 at the back of BExhibits I and
I1. The defendants! office in Japan is the buying
centre for all the other branches or offices. He
saw Exhibit C for the first time in Court in the
case.

Robert Aston Holgate, Senior Reccarch Officer,
Federal Institute of Industrial Research ftestified
to the effect that the design on Exhibit ¢ has
typical "motifs® which are common to those employed
in Nigerian Adire cloths and to this extent 1t is a
variation of an old theme. He would believe anyone
telling him that he invented the design. In Exhibit
¢, the herringbone stripes, the stars and the repe-
tition of circles can be found separately in many
Adire Cloths. In Exhibit C, the arrangement of
the motifs is original and he had never seen such
an arrangenent before.

The last witness for the defence, Daniel Akin
Noble, had bought Exhibit C from the plaintiffs
before Christmas 1956 and Exhibit D from the de-
fendants in Pebruary, 1957. He paid 50/~ for a
pliece at Ibadan and 38/— for a piece in Lagos. He
thought the Lagos material was inferior to the one
he had bought at Ibadan,

By para. 4 of the Statement of Claim and indeed
in the evidence of Mr. Khawam, the plaintiff did
claim that he was the registered proprictor of the
design in question. The certificate iscued to the
plaintiff by the Manchester Branch of the Design
Registry of the Patent Office is Exhibit A. That
certificate had a cutting attached to it of the
cloth on which the design was printed. The design
(or reproductions of it) was also contained in
Exhibit Bl, ¢ and Ll. By paragraphs 9, 10 and 13
of the Statememt of Defence, by the counterclaim
and also in the evidence of Mr. Ladharar. the defend-
ants countered this by stating that

(1) the plaintiff is not the registered pro-
prietor of the design;

(2) the design was not new or original in that
(a) the design is an open one cowmon to
the trade and in particular in the nanu-
facture of cotton crimped African prints
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in Japan and (b) there has been prior pub-
lication of the design, and this renders
the registration of the design, if any,
vold and of no effect,

As to whether or not the plaintiff was the register-
ed proprietor of the design there can be no question.
He was so registered and he has produced his cert-
ificate Exbhibit A. By the provisions of Section 18
(1) of the Regigtered Designs Act 1949, a certifi-
cate 1s granted by the Registrar in the prescribed
form to the registered proprietor, The certificate
Exhibit A is in form No.D.R. No.l in the Third
Schedule to the Designs Rules 1949 made by the

Board of Trade pursuvant to powers conferred on the
Board by the Registered Designs Act 1949.

The desimm in question is a simple one. It
consists of a beaded line running along the middle
of a plain background leaving about 1% inches on
both sides of it. This is then followed by a
panel of about four inches wide divided into two
sections each of approximately 2 inches wide. The
top section consists further of a set of rosettes
about ;' in diaaeter followed below by a number of
stars in contrast colour to the background. Some
small circles are also inserted between the set of
rosettes, The bottom half of the panel consists
of a multiple representation of three zig-zag lines
cne following the other in the configuration of an
inverted "Z". In the finished material Exhibit C,
the design is reproduced horizontally as many times
as the width of the material permits. The plaintiff
claims to be the originator of the design. Such
was his evidence and that of his artist who also
produced Exhibits B and Bl for him. The defendants
however say that the design was an open one commonly
used by Africans with respect to the manufacture of
tie and dye" cloth popularly kmown in this country
as "Adire cloths". The artist Aroyewun of course
did say thatc 1t is rot possible for the native
Africans 1o have reproduced the three zig-zag lines
forming the base of the design. The witness Hol-
cate did sey that the design is a variation of an
old theme, but that the combination of the different
parts of tre design was new. In support of their
contention, the defendants have produced Edx ibits M
and M1, but all the witnesses for the defence ad-
nitted that they had never seen any design exactly
like Exhibit Bl before. There is no evidence with
regards Lo the time of the introduction of Ixhibit
¥ now, the design registerable under the Act, 1s one
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that is "llew or original" (See Section 1 (2)) and
by Section 1(3) a design is expressed as meaning
"features of shape, configuration, pattern or orna-—
ment applied to an article by any industrial pro-
CEeSS OY Means .....seso" It is not clear whether
the words "new or original® in the act are meant to
be alternative, but in my view, the term "original®
will apply to g design which no previous designer
had created for any purpose and the term Ynew" will
apply to a design which is not in this sense origin-
al, but was newly and for the first time applied to
the particular kind of article. Novelty may consist
not in the idea itself, but in the way in which the
idea is to be rendered applicable to some special
subject matter., In Harrison vs. Paylor 157 E.R.
1064, the plaintiffs brought an action against the
defendants for infringing their copyright in a de-
sign known as Honeycomb Pattern. The design con-
sisted of a combination of the large and small
honeycombs so as to form a large honeycombs stripe
on a small honeycomb ground. The large and the
small honeycombs were not new, but they had never
been used in combination before. The plaintiffs
had registered their design and other fabrics had
been woven with a similar combination as a large
and small pattern. The defendants resisted the
action on the grounds inter alia that the design
was not new or original. The Court of Exchequer
Chamber consisting of seven judges, reversing the
judgment of the Court of Exchequer, unanimously
held that the design was a new and original design.

Cockburn C.J. said at P.1066:-

M eeeesess the Court of Exchequer seems to

have dealt with the subject upon the assump-
tion that there was analogy between copyright
in a design and a patent for an invention ....
That leads to the question, is it in its pres-
ent shape, viz. the combination of large and
small patterns, a new design. That is a matter
of which anybody may satisfy himself by looking
at it., There is & new combination, which is in
substance a new design."

In the same case, Byles J. observed at p.l067:~

"The Court of Exchequer seems to have drawn a
distinction between a new design and a variety
of an old design. But the word design imports
"eonfiguration® a difference in the proportion-
ate size of the parts of a pattern may be a
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variation; and where the size of the pattern
is slternately varied on different parts of
the sare fabric, that alteration is manifestly
a new combination and a new design,., If this
is a question for the jury, it has been rightly
decided, If it 1s a question of law whether
the combination constitutes a new design, I
think it doesg.”

I take the view that whether or not the design is
new or original is a matter for the eye. The eye
nmust be able in order to ground a right of action
to discover in the design an exercise of intellect-
ual activity which produces a design which no man
has ever nade or which even if familiar to the
trade, has nevar been so applied to the substance
to which it is intended to apply the design, A de-
sign is considered with reference to the subject
matter to which it is applied or intended to be
applied, The evidence here reveals that not a
single witness has ever seen a design like Exhibit
Bl before. There is a contention that the design
is an open one in the market especially in the mar-—
ket in Japan, but apart from Exhibit M, no other
design has been shown to me which negatives the
novelty of the design now in issue. Of Exhibit M,
T say shortly that the plaintiff said he saw it
only after his own had come into the market and
there is no evidence to the contrary. Now Exhibit
M has been produced to show that Adire cloths, of
which Exhibit M1 is a type, is common to the trade
and hadé been known amongst African native dyers as
Mtie and dye" design. In my view, this is a mis-
conceived construction. of the actual position. The
phrase "tie and dye" (the English translation of
Adire i.e. Adi - re) refers to the process by which
the type of cloth is finished and certainly not to
the design. This is demonstrated by a comparison
of Exhibits ¢, N and Ml. They are all species of
Adire cloths, yet the designs on them are different.

1 take the view that where a design is already
in existence and all that the plaintiff proves is a
slight variation of such design, such a plaintiff
igs not entitled to the benefit of registration.
Tooking at the design in Exhibit Bl apart from the
cloth on which it was placed may create a suggest-
ion; but I am satisfied that the proper test is to
look at the design in connection with the material
to which it has been applied. Can it be said then
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that looking at Exhibit ¢, the design printed on it
has ever been anticipated? I answer that question
in the negative and in my view the evidence points
the same way. A design must be considered not only
from the ornamentation, but also with reference to
the outlines. 1In the present case, no specimen
design has even been tendered to show that any one
of the characters combined in Exhibit Bl had been
separately represented before. Even if that were
5o shown, the combination itself in my view, does
present to the eye a new design. See In Re
Rollason's Design (1897) 14 11 L.R. 71. This case
must be distinguished from the case of Dover Ltd.
Vs . Nurnberger Celluloid woven Fabrick Gabruder
Wolif (1910) 2 Ch. D.Z2> where the point in issue
was the application of familiar characters as g
design to a bicycle handle, 1In this case, all the
contention of the defendants is that Adire cloths
are popularly known in the market. Such contention
of course affects the process and not the designs
on the various types or patterns of Adire cloth.

I hold therefore that the design in Exhibit Bl
reproduced on Exhibit L1l is a new and original de-
sign and is therefore properly registered under the
Registered Designs Act 1949,

Nor is the novelty or the originality of the
design in any wey affected by the fact that it is
an open design in Japan. The Registered Designs
Act 1949 protects registered designs in the United
Kingdom and the United Kingdom Designs (Protection)
Ordinance Cap. 221 (Section 2) extends the same
protection to this country. Neither of these two
laws are intended to apply in Japan. When goods
manufactured under legally permissible conditions
in Japan are imported into the United Kingdom or
indeed into this country, any person who then deals
with the imported commodity is bound so to deal
with same in accordance with the law of the land.
In my judgment therefore even if the design in
question were an open one in Japan, that fact would
not affect this case one way or the other, But
there is more in the matter. All that the evidence
establishes is that in Japan crimped cotton African
Prints are recorded or recognised as an open design
OM No. 36023, The certificate from the Japan Tex-—
tile Colour Design Centre Exhibit R produced by the
defendants clearly shows that the particular design
is not registered anywhere in Japan, but is classi-
fied as one category of the crimped cotton African
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Prints generally referred to as open Design OM
No.36023. Even then, the Gosho Company Ltd., the
manufacturers did give the design a particular
number i,e, Noo,7140 to identify i1t. This is con-
firmed by the numbers inserted at the back of
Exhibits L and I1 and the letter to the plaintiff
Exhibit K. It is significant that when the same
design was sold by the same company to the defend-
ants the number given to it was 7140R. I take the
view that the position in Jdpan is that all crimped
cotton African prints are regarded as open designs
in which no right of registration for exclusive
copyright exists and this is borne out by the fact
that the plaintiff tried, but failed, to obtain a
registration of his design in Japan. In my view
therefore the plea that the design is an open one
in Japan does not avail the defendants.

The defendants have also contended and this is
also in the address of counsel for the defendants
that there has been a prior publication of the de-
sign. The facts relied on for this consists in the
evidence of the plaintiff to the effect that after
inventing the design, he gave the sketch to the
artist who later produced Exhibits B and B1l, that
he later handed Exhibit B and Bl to Mr. Wegner of
Gilbert J. McGaul who later sent it (1) to the
Gosho Company Ltd. who produced Exhibit L and Il

and (2) to their Head office in London for registra-

tion. Sec.,1(2) of the Registered Designs Act 1949
prohibits the registration of a design if it has
been previously registered or published in the
United Kingdom. Section 4(2) of the United Kingdom
Designs (Protection) Ordinance Cap.221l makes simi-
lar provisions in respect of prior publication in
Nigeria.

The matter of prior publication of a design
is dealt with by Section 6(1) of the Registered
Designs Act 1949, which justifies prior publica-
tion by reasons of :-—

(a) The disclosure of the design by the pro-
prietor to any other person in such cir-
cumstances as would make it contrary to
good faith for that other person to use or
publish the design;

(b) The disclosure of the design in breach of
good faith by any person other than the
proprietor of the design; or
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(c) In the case of a new or original textile
design intended for registration the
acceptance of a first and confidential
order for goods bearing the design.

The question of prior publication is essentially
one of fact., There is no question here as to the
manufacturers, as they were and are in Japan. With
regards to the artist and the Company Gilbert J.
McGaul, I think one should go strictly by the facts
of this case, The question is whether disclosure
to these persons were in such circumsbtances of con-
fidence, that they could not unless in breach of
good. faith disclose the design to another person.
As Bowen L.J. observed in the case of Huwnpherson vs.
Syer 4 R.P.D. 407 at page 413:-

M eseoess has this information been communi-
cated to any member of the public who was free
in law or equity to use it as he pleased. Was
Widmer a person to whom this communication had
been made in a manner which left him free both
in law and equity to do what he liked with the
information seeevees... You must take all the
circunstances of the case and ask yourself
whether there was any confidential relation
established between the two persons - whether
it was an implied term of the employment that
the information should be kept by the shopman
to himself, or whether he might afterwards,
without any breach of good faith, use the
matter and use it as he desire.m

See also per Kekewich J. Obiter in Blank vs,., Footman
Pretty & Co. (1888) 39 Ch, D. 678 a¥ 680. This is
the position in law and the test is in the nature of
the relationship. Applying this test to the facts
of this case, I have no doubt in my mind that there
had not been any prior publication of the design in
issue which would avoid its registration under the
Act., Such publication as there was is justified by
law.

In my judgment therefore the plaintiff is the
registered proprietor of the design in Exhibit Bl
by virtue of Exhibit A and that design is properly
registered and is not affected by any prior publica-
tion thereof.

All parties herein have agreed that the designs
on Exhibit C (plaintiff's goods) and Exhibit D
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(defendants' goods) are identical, Indeed such In the
Tact was admitted by the defendants. It follows High Court of
therefore that the case for injunction, delivery up Lagos
for destruction and/or on account is made out. —_—

As regards the claim for damages, the consider- No. 18
ations are of course different. By the provisions Jud %
of Section 9 of the Act of 1949 damages shall not guent.
be awarded against a defendant who proves that at
the date of the infringement he was not aware and %8;8 February,

had no reasonable ground for supposing that the
Designs (Protection) Ordinance Cap. 221 provides
similarly that damages may not be awarded against a
defendant who proves that at the date of the in-
fringenent he was not aware nor had any reasonable
means of making himself aware of the existence of
the registration of the design. In both cases the
onus is upon the defendant to prove ignorance or
Tack of means of knowledge, of the registration of
the design. Apart from the evidence of Mr.lLadharam
to the effect that he did not know that the design
of the plaintiffs was registered, there is hardly
any direct evidence on this point. I have there-
fore to consider all the relevant circumstances of
this case.

-~ continued.

To start with, I accept the evidence that
Exhibit D is printed with inferior dye on an in-
ferior material. Such is the evidence of the
plaintiff as well as the evidence of the witness
oble called by the defendants, The defendants did
say that Bxhibit D was offered to them in the middle
of 1957 by the Gosho Company Ltd. through their
office in Japan. The Gosho Company Ltd. were the
manufacturers for the plaintiff. The defendant did
not make any search or searches at lanchester %o
imow whether or not the design was registered there;
in fact it is the evidence that the defendants were
not in the habit of making searches for registered
designs. There is no doubt that if the defendants
had so made a scarch, the registration by plaintiffs
would have been discovered. There is no other evi-
dence to support that of Mr. Ladharam to the effect
that it was the Gosho Company Ltd. that "offered"
the cloths to the defendants. The cloth Exhibit D
is sold by the defendants in pieces contained on
paper wrappers printed inter alia with the following
words:~ Specially made for K. Chnellarams & Sons
(Nigeria) Ltd., Lagos Design No.71l40R".

If as the defendants contended crimped cotton
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African prints are recorded in Japan as open Design
OM.No.36023, why then did this design bear the
special No,7140R? The defendants never inquired
why was this cloth marked "Specially made for K.
Chellaram & Sons" and why was it printed with in-
ferior dye and on inferior material? If the Gosho
Company Ltd. were offering some of the stocks of
the plaintiffs to the defendants, they would in a1l
probability have offered identically the same stuff
in identically the same quality. I reject the
evidence that it was the Gosho Company Ltd. that
offered Exhibit D to the defendants and indeed such
evidence is not consistent with the terms of the
confirmation notes Exhibits 0 and 0l. The witness
TLadharan carried this position to its logical con=-
clusion when he made the alarming suggestion that
the defendants did not even see the design before
they ordered for it. I will not, and do not, be-
lieve such evidence. I take the view that either
the defendants are completely reckless or that
their office in Japan having seen the designs of
the plaintiffs after the manufacture of Exhibit C,
decided to and did order for actual reproduction of
the plaintiffst design on cheaper material with
inferior dye and with the avowed purpose of wreck-
ing the market for the plaintiff., This is borne
out by the attitude of the defendants to the situa-
tion which arose after their receipt of letters
Exhibits B, G and Q, indeed the defendants!'! repre-
sentative stated in the witness box that he was
seeing Axhibit ¢ for the first time in Court. This
is also demonstrated by the way in which the
defendants had fought this case throughout. During
his address to me I asked Counsel for the defence
to let me know his stand whether he was an innocent
infringer or he was contesting the validity of the
registration. Counsel told me that he was contest-
ing the validity of the registration, In my view
therefore the defendants have not proved that
although they were unaware of the plaintiffs!
registration, they had no reasonable means of
ascertaining such fact, they had failed or neglected
to make the necessary 1nveot1gat10n which a prudent
man of business in the same circumstances would have
made. If a refusal or neglect to make such o search,
(especially in the case of a company, with & branch
in Manchester) would excuse a defendant under
Section 9 of the Aof the inevitable consequence is
that registration doeg not afford any protection at
all and a smart infringer would have sold as much
of the infringering material as he could and ruined
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the market for the registered proprietor, before an
order for injunction is obtained and if then he had
no stocks left of the infringing material, he would
evoid any liabilities, Such is not the intention
or indeed the words of the Act. In my judgment
therefore the plaintiffs are entitled to damages
against the defendants.

It is true that the plaintiff had had to re-
duce the price of his cloth twice and finally he
had to close down. There is however no evidence
before me of how much the plaintiff actually lost
in the transaction., The claim for special damages
therefore fails. I now come to the item of general
damages. I do not take into consideration the fact
that the plaintiff is entitled to two renewals of
the period of copyright of five years each, as these
renewals are in any case subject to some conditions
described by Section 8(2) of the Act. The defend-
ants ordered out 880 pieces of Exhibit D and had
sold about 500 pieces. These goods were cleared by
the defendants from the Customs on the 18th Novem-
ber, 1957 and on the 2l1st December, 1957 when Mr,
Ladharam swore to an Affidavit in connection with
the motion for interlocutory injunction, the 500
pleces had been sold. The plaintiffs ordered in
all about 10,981 pieces from January to the end of
1957 and had orly a few pieces left at the time of
this action. It is clear that cloth of the design
had a phenomingl sale and a very good market. The
defendants impress me as rather callous and in-
¢ifferent to the result of their action. I have
carefully considered all the circumstances of this
case and will fix the general damages in this case
at £2000.-.~. (two thousand pounds only) taking
$till a lenient view of the conduct of the defend-
ants and in particular the fact that I do not know
exactly how much the plaintiffs had lost. But I do
certainly take into consideration the fact that
this is a commercial case, the Issues involved in
which strike at the very foundation of commercial
or trading activities.

The defencdants have failed to show any grounds
why the registration of the plaintiff should be
cancelled either in this country or in the United
Kingdom and my findings as well disposes of the
counter—-claim of the defendants which is hereby
dismissed, The result is that I give Jjudgment in
this case in favour of the plaintiffs as follows:-—

1. I order an injunction against the defendant
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Company, restraining the Company, its servants
and/or agents from importing or causing to be
imported into Nigeria, from selling or expos-—
ing or causing to be sold or expressed for
sale any textile pilece goods bearing the
plaintiffs!' Registered Design No.459477.

The defendants shall pay to the plaintiffs the
sum of £2000 damages for the infringement by
them of the plaintiffs! said registered design.

The defendants shall deliver up to the plain- 10
tiffs within seven days hereof all cloths of

the design in question at the moment in their
custody or under their control for such cloths

to be destroyed.

The defendants shall also pay the costs of
this action to be taxed.

(Sgd.) G.B.,A. COKER.
JUDGE.
No. 19
PIAINTIFFS! NOTICE OF APPEAL 20

IN THE T'EDERAL SUPREME COURT OF NTGERIA

Wo. 19

Plaintiffs:!
Notice of
Appeal,

27th February,
1959.

Suit No.ID/3%02/57.

NOTICE OF APPEAL:

BETWEEN s

JOHN KHALIT KHAWAM

(Prading as John Xhalil Khawam Plaintiffs/

and Company ) Appellants
- ang -
K. CHELLARAM & SONS (NIGERIA) LTD. Defendants/
Respondents 30

TAXE NOTICE that the plaintiffs being dis-

satisfied with that part of the Judgment more
particularly stated in paragraph 2 of the High
Court of TLagos contained in the Judgment of Coker J.
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and dated the 16th February, 1959 doth hereby appesl
to the Federal Supreme Court of ¥igeria upon the
grounds set out in paragraph 3 and will at the
hearing seek the relief set out in paragraph 4.

AND the Appellants further state that the
Names and Addresses of the persons directly affect-
ed by the Appeal are those set out in paragraph 5.

2. Part of decision of Lower Court complained
of: Award of damages.

3. Grounds of Appeals

1. The learned trial Judge failed to give
effect to the eviderce as proved and found by him
as to the loss sustained by the appellants actually
and prospectively ard further erred as to the effect
in regard thereto to be given to the appellants
rights as provided by the Provisions of the Regis-
tered Designs Act 1949 of the United Kingdom.

2., The damages awarded by the learned trial
Judge were inadequate and insufficient having regard
to the facts proved in evidence and as found by him
and the monopoly rights to which the Appellants
were entitled as provided by the Provisions of the
said United Act.

3. The Appellants will file further or
additional grounds of Appeal as soon as the Record
of the Appeal is duly received by them.,

Dated at Lagos this 27th day of February,
1959,

4., Relief sought from the Federal Supreme Court
of Nigeria: Increase of damages.

5. Persons directly affected by the Appeal:

Name s
K. Chellaram & Sons 54, Marina Street,
(lig.) Lta. Lagos: Or

¢/o Their Solicitor,
A.0. Bickersteth,
128/1%0, Broad Street,
Lagos.

Dated at ITiagos 27th day of February, 1959,

(Sgd.) E.A., Peter Thoms
DAVID & MOORE
APPELILANTS! SOLICITORS.

In the PFederal
Supreme Court
of Nigeria

No. 19

Plaintiffs?
Notice of
Appeal.,

27th February,

1959
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No. 20
DEPENDANTSt* NOTICE OF APPEAL

IN THE FEDERAT SUPREME COURT OF NIGERIA

Suit No. ID/302/57

NOTICE & GROUNDS OF APPEAL

BETWELN s
JOIN KHALIL KHAWAM

(Trading as John Khalil Khawam Plaintiffs/
& Company Respondents
- angd -
K. CHELLARAM & SCNS (NIG.) LTD. Defendants/
Appellants

TAKE NOTICE that the Defendant being dis-
satisfied with the judgment of the High Court of
Lagzos contained in the judgment of Justice G.B.A.
Coker dated the 16th day of February, 1959, doth
hereby appeal to the Federal Supreme Court of
Nigeria upon the grounds set out in paragraph 3 and
will at the hearing seek the relief set out in
paragraph 4.

AND THE APPELLANT further states that the
names and addresses of the persons directly affect-
ed by the Appeal are those set out in psragraph 5.

2. Part of decision of Lower Court complained
Of: VV:HOLEQ

3. Grounds of Appeal:

(1) That the learned trial Judge misdirected
himself on the evidence before him in
holding that the design was new or
original,

(2) That the learned trial Judge misdirected
himself on the evidence in holding that
the defendant was not an immocent in-
fringer.

(3) That the learned trial Judge erred in
law in awarding general damages against
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the defendant being an innocent infringer.

(4) In the alternative the damages awarded
against the defendant were excessive.

4, Relief sought from the Federal Supreme Court
of Nigeria:-

That the judgment of the High Court be set
aside and in the alternative damages awarded
be reduced to nominal damages.

I
]

Persons directly affected by the Appeal:-

10 Name 3 Address

JOHN KIALIL KHAWAM
(Trading as John Khalil
Khawam & Company )

81, Lebanon St., Ibadan
OR

¢/o Their Solicitors,
David & Moore,

13, Catholic Mission St.,
Lagos.

Dated at Tagos this 9th day of March, 1959.

(Sgd.) A.O0. Bickersteth.

No., 21

20 PIAINTTFRS ' FURTHER GROUNDS OF APPEAL

IN THE FEDERAL SUPREME COURT OF NIGERTIA
Suit No.ILD/302/57
P.S.0. 125/1959

BETWEEN :

JOHN KHATLIL KHAWAM
( Trading as John Khalil Khawam
and Company ) Plaintiffs/Appellants

- and -

K. CHELTARAM & SONS (NIGERIA)
30 TIMITED Defendants/Respondents

PURTHER GROUNDS OF APPEAL:

1. That learned trial Judge in holding, that

In the PFederal
Supreme Court
of Nigeria

No. 20

Defendants!
Notice of
Appeal.

9th March,
1959

-~ continued.

No. 21

Plaintiffst
Further
Grounds of
Appeal.

11th November,
1859.
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there was no evidence before him of how the Appel-
lants actually lost in the transaction, and that

the claim for special damages therefore failed, and
furthernore in stating that "taking still a lenlent
view of the conduct of the defendants and in particu--
lar the fact that he did not know how much the
Appellants had lost", misdirected himself and erred

in law. He so misdirected himself and erred in law
in that:-
(a) He misapplied the law regarding special and 10

general damages and consequently made an erron-

gous assegsment of the damages awarding to the
Appellants' a sum as damages less than he

should have done, and he has also wrongly die-
regarded the fact that the Appellants would

have been entitled to two renewals of their
monopoly rights of the period of 5 years in

thelr registered design of 5 years ceach under

the Registered Designs, Act 1949 of the United
Kingdom, 20

(b) He wrongly separated what is a single and un-
divided claim for damages by the Appellants
for the loss they suffered into a claim for
(1) Special damages and (2) general damages.

(¢c) He assessed the damages awarded by him as if
they consisted of two separate claims therefor
the one being for special damages and the
other for general damages.,

2. Upon the facts admitted or proved and as found

by the learned trial Judge and the law applicable 30
thereto the damages awarded by the trial Judge were
wholly inadequate and insufficient.

3. Persons directly affected by the Appeal:-—

Hame

K. CHELLARAM & SONS
(FIGERIA) IL1D.

54, Marina Street, Lagos or
c/o their Solicitors,
A.0, Bickersteth Esq.,
128/1%0 Broad Street, Lagos.

DAVID & MOCRE,
PLATNTIFFS/APPELLANTS ! SOLlCIfOQS.
DATED at Lagos this 1lth day of November, 40
1959.
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No. 22
COURT!'S NOTES ON ATPEAL

IN THE FEDERAL SUPREME COURT OF NIGERIA

HOLDEN AT TAGOS

THURSDAY THE 1OTH DAY OF DECEMBER, 1959

BEFORE THEIR LORDSHIPS

STR ADETOKUNBO ADEMOTA CHIEF JUSTICE OF THE
FEDERATION
LIONEL BRETT FEDERAL JUSTICE
LOUIS NWACHUKWU IMBANEFO FEDERALL JUSTICE
FSC,125/1959

JOHN KHALIL KHAWAM & GO. etc. Plaintiff/Appellant

.-.’V'_
K. CHELLARAM & SONS (NIG.) LTD. Defendant/Respondent

Appeal and cross appeal from judgment of Coker,
J. at Lagos dated 16/2/59.

Bernstein (lloore with him) for appellants and re-
sponding in cross appeal.

Bickersteth for Respondent and also arguing
for appellant in the cross appeal.

Eermstein argues:-

Appeal is on amount of damages awarded. Argu-
ment will be on the principles to be followed in
awarding damages. TLoss of profit to the appellant
extended at £7,280.15.0. There are other losses -~
see 7. 5 of the Record, The learned trial
Judge has disregarded the loss of profit and loss
under the Act.

Evidence given about price of the goods was
not challenged at all.

Distinction between special damages and general
damages. Refers to Cap.221 Laws of Nigeria Vol.VI
at p.345: United Kingdom Design (Protection) Ordin-
ance,
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Courtt's Notes
on Appesal.
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Tefers to Registered Design Act 1949 which applies
in this matter. Sec.7(1l) of the Act alsc Sec.8 and
gsee the Design Rules, 1949 (1949 No.2%68 as amended
by 1955 Ho.11l6) Fees on application at p.12 of the
FPirst Schedule, item 8 & 9 and item 8 & 9 in the
first schedule in 1955 No.ll6,

No evidence of challenge that in this particu-
lar market the design would be unsaleable or value-
less after 5 years. ZEvidence given by plaintiff
about this is at page 16 begimming at line 15 of
the Record,

Proof of actusl loss in Patent Cases,

Dunlop Pneumatic Tyre Ltd. v. Puncture Proof
Pneumatic Tyre Ltd: 15 R.P.CT. 405, T

Court of Appeal Report in 16 R.P.C. 209 at
p.211 bottom page; and at p.216 (Collins L.J.)

Submit all plaintiff need do is to establish
his rights to damages by the wrong doing of the
defendant. Damage need not be proved specifically.

Also Leeds Torge Co. Ltd, v. Delightons Fatent
Tlue Co. Ltd. 25. R.,P.C. 209; see Swinren-iwady dJ.
at p.212 from line 40 etc. also page 215 line 19
etc. On speclal and general damages, see
Ratcliffe v, Evans (1892) 2 Q.B.D. 524, at pp,528 &
529 from bottom of page $28. Counsel agreed it
would be matter of evidence to show generally for
how long a design goes on selling, at a phenominal
rate etc.

Claim is for profit to be made for 5 years at
£3%6,90%,15.0 at rate of £7,280.15.0 a year. Again
on special and general damages, counsel refers 1o
Stroms Bruks Aktie Bolag v,. Hutchinson (1905) L.R.
A.C, 515 at 525 last paragraph. In the present
case, as in above, plaintiff in claiming ordinary
demages ascertained and limited by the speciel cir-
cunstances of the case.

Submitted the learned Judge went astray here on

matter of damages.

The learned trial Judge has not taken into congider-
ation the fact that plaintiff is entitled to two
renewals of his designs 5 years each. Io deamnages
have been awarded in respect of these renewals
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although they are now useless to the plaintiff In the Federal
since hig design has been infrin_ed. Supreme Court
Submit damages Zor 1lst year shotr”™4 be £5,000. This of Nigeria
is suggested to be the lcoos for the first year.

Suggest, a nco¢1n1np figure of £500 a year; say No. 22
about 215,000 for the flrst five years. Suggests
£15,000 for the next 10 years. Courtts Notes
on Appeal.
On Damages generally, 10th and 1lth

N o I . - _ Decenber, 1959
See copyright and Industrial Design by Russel end 8th Liscch,

Clarke: at p.208,. 1960
Patents for Inventions; by T.A. Blanco-White 2nd - continued.
Ldition at page 309.

Refers to Jleters ILtd. v. Metropolitan Gas Meters
Itd, 23 R,2.UVIDT.

Biclkersteth for Respondent and also counter appeal
argues on

Damages awardeds:

Bstimate of Damages: not on right principle; not
based on Evidence.

Measure of Damages: Refers to Russel Clarke - on
Copyrignt & industrial Design at page 208, Refers
to nage 18 of the Record line 31 et seq.

Tothing before the trial Judge to show how
muich the 8np€71ant losts mno ev1dence supplied by
the appellant. Court will notice that the defendant
had been stopped selling these goods. Refers to
judgment at page 57 lines 31 to 41 of the Record.

Rencwal periods: Rrefers to Sec.8(2) Registered
Tesign Act 194G, Application can be nmade at any
tine.,

o evidence or basis for calculation of loss
~er year Re measure of Damages to be awarded, see
i f;p@hﬂpruo shoe anﬂrﬂall Co, Ltd. v. John Stewart
& Coas (1§887’“3 LG0T referred TO at p.208 of
Tussel Clarke (above), and the same principle was
followed in Meters Ltd. v. Metropolitan Gas leters
Lid, (supra)yc— 0 " &

Sybmit in the present case, only nominal dama-
ces should heve been awarded.
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Special & General damages: Error by the Judge is
oneé of terminology; he was led into it by the
plaintiff at p.6 of the Record - Statement of
Claim.

Adjourned till 11/12/59,

(8gds) A. Ade. Ademola,
CHIER JUSTICE OF THE FEDERATION.

FRIDAY THE 11TH DAY OF DECEMBER, 1959

Case continues.,

Sawe appearances.

Mr. Bickersteth continues to argue the appeal.
Abandons ground 1.

Argues grounds 2 & 3 together.

Refers to Sec.9 of the Registered Design Act,
1949 and 3ec.3 of the United Kingdom Design (Pro-
tection) Ordinance Cap.221.

Submits that these two statutory tests set out at

p, 54 of the Reeord were not takem cognisance
of by the learned trial Judge.

Subnit it would be sufficient for the defend-
ant to rely on either sec.9 of the English Act or
Sec.% of the Tocal Ordinance.

The defendents are claiming protection of these.

Refers to page 34 1ine 32: The Court is to remember
that Gosho Co. nentioned there is the same company
which made plaintiffs design.

Court. What about page 34 line 47 doss that
not show negligence?

Counsel. efers to
page 56 lines 10 to 26 particularly lines 18 to 26
submit there was no time. Evidence was led to
show that the defendant's office in Japan or in
England saw the plaintifits design and decided to
order it. It is submitted that was not the plain-
tiffs case at anytime. Submit learned Judge was
wrong in his assumption.

Refers to page 40 lines 30 to 32 where plaintiffts
counsel himself in addressing the Court made it
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clear that Gosho Co. brought the design to the Japan
office of the defendants,

Contrast the Englisbh ‘ct and the Local Ordin-
ance "Reasonable means" and "reasonable grounds”
Farlier Bnglish Act was "reasonable means®, the
1949 Act changed it to "reasonable grounds?, In
Nigeria it is still "Reasonable means",

Refers tos Wingoruan v, B,W, Berk & Co. Ttd. 1925,
Chs D.116, Claiming proftection under the English
Act. Turther, usubmits that since :iegistration of
the design wes refused in Japan, the defendant was
in a position to assume it could not be registered
in U.K,

In Reply to Court:

Apgreed that the fact that registration of a
dezipgn is refused in the country of manufacture
does not mean registration must be refuced in other
countries,

Bernstein repnlies:

Replying on grounds 2 and 3 argued together,
says the protection under the Nigeria Law, - United
Kingdom Designs (Protections) Ordinance, should
apply and not the U.¥X, Act. There is no conflict
between the two but it is the Local Ordinance which
prevails.

It should have been evident to the defendant
on the number on the design that it was registered.
And in any case, the defendants did nothing, al-
though, they had every means of finding out with
then big organisation in the United Kingdon.

Court does not wish to hear Mr., Bernstein any
more on "quantum of damages",

Judgment Reserved.

(Sgd.) A. Ade. Ademola,.

C.d B,
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1960

- continued.
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IN T™E FEDERAL SUPREME COURT OF NIGERTIA

HOLDEN AT TACOS

TULSDAY THE 8TH DAY OF MARCE, 1960

BEFORE THEIR LORDSHIPS

STR ADETOXUNBO ADEMOLA CHITT JUSTICE OF THE
FEDERATTON

PEDERAL JUSTICE
AG. PEDERAL JUBTICE.

LICHEL, BRETT
PERCIVAL CYRIL HUBBARD

FSC.125/1959

JOFN KHALIL KHAWAM & CO. LTD. 10
Plaintiffs/Appellants/Respondents

Vs

K. CHELLARAM & SONS (NIG.) LTD.
Tefendants/Respond ents/Apnellants

Judgment read by the Hon: C.J.T.
ORVFR: Cross appeal dismissed, Appeal allowed by
varying damages awarded in favour of the nlaintiffs
as follows:-

£2000 general damages as awarded by the learned trid
Judge:s 20

£500 damages for the two 5 years period of renewal,

Total £2,500. Costs to the =
apveals assessed at 80 guinea

(8gd.) A. Ade. Ademole,
CHIEF JUSTICE OF THD MUIDERATION.

ppellants on the two
Se
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No., 23

JUDGIENT of SIR ADETOXUN3) ADEMOLA,
Tederal Chief Jusl.ice

I THE FPEDERATL SUPREME COURT OF NIGERTA

HOILDEY AT TAGOS

01 TUBSDAY THE 8TH DAY OF MARCH, 1960

FEFORE THEIR LORDSHIPS

SIR ADLUTOXUNBO ADEMOLA CHIET JUSTICE OF THE
FEDERATION

CHIEP JUSTICE,
EASTERN REGION.

FEDERAT JUSTICE.

LOUIS NWACT'UKWU MBAITERO

LIONEL BRETT

F,5.0.125/1959
BETVIEN ¢
JOHN ITIATIL KHAWAM & COMPANY Plaintiffs/
(John ¥halil Khawam trading as) Appellants
Respondents
- and -~
K. CHELTARAM & SONS (NIG.) LTD. Defendants/
Respondents
Appellants

JUDGMENT

ADBMOLA, P,C,J.: The plaintiff in the case in the
Tigh Court of Lagos has appealed to this Court
against the amount of £2,000 damages awarded him in
a claim by him for £50,000 damages for the infringe-
ment by the delendant company of his Registered
Design on Hextile piece goods bearing his Registered
Design No. 459477. The defendant company also

filed a cross-appeal against the judgment of the
learned trial Judge. The relief sought in the
cross-appeal ig that the judgment of the learned
trial Judge be set aside or in the alternative that
damages awarded be reduced to nominel damages.

Tn. the PFederal
Supreme Court
of Nigeria

srmrasnen

No. 2%

Judgment of
Sir Adetokunbo
Ademola,
Pederal Chief
Justice,

8th March,
1960.



In the Federal
Supreme Court
of Nigeria

o, 23

Judgment of
Sir Adetolunbo
Ademola,
Federal Chief
Justice,

&th Ilarcli,
1960
-~ continued.

70

The plaintiff aprellant is a trader in textile
goods and an importer of textile goods from Japan and
other countries., The defendant respondent, a big
trading house in Nigeria, trades in various goods
including textile goods and is also an importer of
goods from Japan and other countries. The plain-
tiff, among other designs, designed a pattern from
the African "tie and dye" design, with {typical
Mmotifs" common to the Nigeria "adire" cloths de-
signed with herringbone stripes, stars and repetition
of circles peculiar to many "adire" cloths but with
peculiar arrangements of the motifs which made it
original,

The plaintiff having mace this design, on the
4th January, 1957, registered it in the llanchester
Brench of the Design Registry of the Patent Office
in Manchester in accordance with the provisions of
the Registered Design Act 1949 and cbtained a certi-
ficate granting him a monopoly of the design for 5
years with a right of renewal for another 10 yesars.

During the month of January, 1957, he imported
into Nigeria from Japan 1,000 pieces of the material
which he sold at 50/~ a piece of ten yards making a
profit of 15/- per piece, Ry the end of that year
he had imported 9841 pieces in all. Abvout the month
of November, 1957, the defendant respondent company
had imported into Nigeria cloth of a similar design
but inferior in quality which was selling at 38/-
per piece., The plaintiff appellant was forced to
drop his seclling price from 50/~ to 43/- per piece
and later to %4/- per piece to compete with the
intruder into his market. The defendant respondent
company asserting, as it did, that the design is
an open design in Japan, placed on order with Gosho
Company, the same company in Japan which printed
the plaintiff appellantt!s design, the same design
on inferior materials. The goods were shipped to
Nigeria and sold at a wholesale price of 38/~ per
piece of ten yards,

The plaintiff appellant as the registered pro-
prietor of the design promptly called the attention
of the defendant respondent company to the infringe-
ment of his design and later instituted an action
in the High Court oi Lagos for an injunction to
restrain the defendant respondent from selling the
particular textile goods; he claimed damages for
the infringement and also claimed the delivery up
of the goods with the defendant respondent company
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for destruction, Judgment was entered in his fav-
our in terms of the writ but witl £2,000 daiages.

The plaintiff is dissatisfied with the danages
awarded in his favour and has passed, The )ruund
of appeal armuiel is mainly directed on principles
to Le followed in awarding damages.

Cn the other hand, the defendant respondent
company filed a cross appeal and the grounds of
appeal filed and argued are as follows:-—

(1) That the learned trial Judge misdirected
hinself on the evidence before him in hold-
ing that the design was new or original.

(2) That the learned trial Judge misdirected
himself on the evidence in holding that the
defendant was not an innocent infringer.

(3) That the learned trial Judge erred in law
in awarding general damages against the de-
fendant being an innocent infringer.

(4) In the alternative the damages awarded
nst the defendant were excessive.
It secens convenient, and I shall deal first

with the cross appeal.

lir. Ricltersteth, arguing the cross appeal,
abandoned the {irst ground. Arguing the Znd and
Zrd grounds together, he submitted that although
the learned trial Judge in his judgment referred to
section 9 of the “véluT@er Design Act 1949 and
also to section 3 of the United Kingdom DLesign

(Protection) Orlinance, Cap.221, he failed, however,
chat it would be suffi-

to enply the statutory tests

cient
tion 9 the English Act or Section 3 of the local
Crdinance. Section 9(1) of the Registered Design

Act 1949 readss--

ng, (1) In proceedings for the infringement of
copyright in a registered design dama-

es shell not be allowed against a

defendent who proves that at the date
of the infringement he was not aware,
«r.d had no reasonable ground for sup-~

noging, that the design was registered;

and a person shall not be deemed to

for the defendant to rely on either side Sec-
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have been aware or to have had reason-
able grounds for supposing as aforesaid
by reason only of the marking of an
article with the word "registered" or
any abbreviation thereof, or any word
or worde expressing or implying that
the design applied to the article has
been registered; unless the number of
the design accompanied the word or
words or the abbreviation in question,”
and section 3 of the United Kingdom Designs (Pro- 1.0
tection) Ordinance, Cap.221, reads:-

"3. The registered proprietor of & design
shall not be entitled to receive any
damages in respect of any infringement of
copyright in a design from any defendant
who proves that at the date of the in-
fringement he was not aware nor had any
reasonable neans of making himself aware
of the existence of the registration of
the design.! 20

Wr., Bickersteth argued that eitihier of these
stetutory provisions granted protection to the de-
fendant in this case, and that the learned Judge
wae wrong in his assumption that the defendant nmust
have seen the plaintiff's design and decided %o
orcder it since 1t was clear that Gosho Company
brought the design to the Japan 0ffice of the de-
fendant and it was an open design in Japan.

It appears to me that for the defendant to
claim the protection afforded by either the English 30
Act or the local Ordinance, he must satisfy the
Court that he had no reasonabvle means of finding out
whether or not the design had been registered, It
was argued that protection is claimed under the
Gnglish Act.

The wording of the English Act refers to
"reasonable grounds®, the local Ordinance states
"reasonable means', There is to my mind, no con-
flict between the two; if there is, 1t is clear
thet the local Ordinance will prevail., The earlier 40
English Act spoke of U"reasonable means" but it was
amended to read "reasonable grounds?. In Migeria
"reasoneble means" is ¢till the criterion; this may
be due to the fact that the registration has to be
carried out ir the United Kingdom. Vhatever it is,
it hardly affects this case where the defendants
did nothing although they had every means of finding
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out from the Design Registry in Manchester whether
or net this particular design, which incidentally
carries a number, has been regisiered.

The submission that since the registration of
the design was refused in Japan was enough for the
efendunt to a.sume that the design could not be
aristered in tne United Kingdom, I reject without

further comments,

The findings of the leerned trial Judge that
the defendants have failed or neglected to make
necessary investigation which a prudent company
having a branch in Manchester would have made in
the circumetarces and cannot therefore claim any
protection as an innocent purchaser are, in my view,
Justified by the evidence before him, and these two
grounds of the cross appeal must fail.

There remains grounds 3% and 4., On the cross
appeal, Mr. Bickersteth argued that the estimates
of damages was not based on the right principle and
was not based on evidence. It was submitted that
there was no evidence before the Judge to show cate-
gorically how much the plaintiff lost; nor was
there evidence or basis for celculation of loss per
year.

The argument on these two grounds of the cross
appeal were met by lMir. Bernstein's arguments on the
quantum of dameges awarded. His argument in tae
nain was on the principles of which the amount of
cemages is to be computed.

On the guenturm of damages, the learmed trial
Judge said -

"1t is true thet the plaintiff had had to reduce
the price of his cloth twice and finally he had
to close down., There is however no evidence
beforc me of how the plaintiff actually lost in
the transsction. The claim for swmecial dama-~
ges therefore falls., I now come to the items
of genera’ damages. I do not come to the con-
gideration the fact that the plaintiff is
entitied to two renewals of the period of
copyright of five years each, as these renew-
als are in any case subject to some conditions
described by section 8(2) of the Act.

X X X X X
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"The plaintiffs ordered in all about 10,981
pieces from January to the end of 1957 and had
only a few pieces left at the time of the
action, It is clear that cloth of the design
had a phenominal sale and very good market.
The defendants impress me as rather callous
and indifferent to the result of their action.
I have considered all the circumsiances of
this case and I will fix the general damages
in this case of at £2,000 taking still a 10
lenient view of the conduct of the defendants
and in particular the fact that I do not know
exactly how much the plaintiffs lost."

Added to those, is the fact that the defendants
sold within a month 500 pieces of the 880 pieces
which arrived for them from Japan.

The first question I have asked myself is
whether the learned Judge has proceeded on an
erroneous principle in his assessment of damages. I
am of the opinion he has. What has to be ascer- 20
tained 1is the pecuniary loss the pleintiff has
sustained by the wrongful acts done to them by the
defendants; the plaintiffs are entitled to be
conpensated for the injuries they have suffered by
reason of the wrongful act of the defendants.

In the case Pneumatic Tyre Company Ltd. v. The
Puncture Proof Pneumatic Tyre Company Ltd., 15 R.P.C.
0% at p.a06, Willis, J. said:-—

"As far as the case permits the amount of loss

must be proved; but if it cam be proved that 30
the necessary consequence of an injurious act

is to damage the reputation of the patented

article or process, as to interfere with the

general and extended use, very substantial

damages might be received, though it might be
impossible to put a figure on the loss.%

As the learned trial Judge in the presert appeal

found, the plaintiffs have suffered concidersable

loss and damage. By reason of the defendants
infringement, he had to reduce his price and cloth 40
which was sold at 50/- per piece at a profit of

15/~ on the piece was reduced first to 43/- and

later to 34/-, thus selling at a loss, Subsequently,

he had to close down and the anticipated profits

for 10 years of renewal for which he held a copy-

right was lost to him. The learned Judge said he
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did not take this into consideration in awarding
damagesy it would avpear, however, that he took
into congsideration the fact that the defendants
s0ld 500 pieces of their cloth i.. one month, which
was also a loss of profit co the plaintiffs, At
that time from Sne evidence of the plaintiffts wit-
ness, J.K. Khawan, a total of 1,897 pieces of cloth
had arrived for the plaintiffs in addition to what
they had left abt the time for sale., These were all
sold at reduced prices of 43/~ and later at 34/-
ner piece.

In considering measure of damages, Swinfen
Bady, Je., 1in the case Leeds Forge Company Ltd. Ve
Deighton's Patent Plue Company 25 R.P.C., 209 at
D.2ol2 put the matter as follows:-

"Tn considering the question of the amount of
danages, 1t must be borne in mind that the
measure of damage is the loss which the plain-
tiffs have actually sustained as the natural
and direct consequence of the defendants! acts;
consequently, the damages will be the estimated
loss of profit incurred by the plaintiffs by
reason of the sale by the defendants of art-
icles which infringe plaintiffs!' patent,
whether such loss of profit in respect of any
flue is attributbtable to diminished profit ob-
tained on articles manufactured by the plain-
tiffes or to the plaintiffs having lost all
profits by reason of the defendants having
made the articles. The burden is upon the
plaintiffe to prove the damage they have sus-—
tained, and they can only recover upon the
facts proved. What the plaintiffs actually
claim is the amount of profit they would have
made if they had sold, at their original
vrices, all the flues they did sell, and all
the infrirging flues sold by the defendants,
after giving credit for the profit they actu-
ally nade on the flues estimating the damages
in a case of this kind, fair and just allow-
ances must be made and many matters must be
taken into consideration. Mathematical accur-
acy is absolutely impossible.m

The evidence before the learned trial Judge
conclusively established that about 2,000 pieces of
the cloth imported by the plaintiffs were, after
the defendants! infringement, sold at a reduced
profit of 7/- per piece for a time and later at an
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actual loss of 1/~ per piece until the plaintiffs
had to close down. This amounts to roughly a loss
of an amount between £1,000 to £1,300: added to this
was the loss 15/~ profit per piece on the 500 pieces
sold by the defendants. This resulted in a loss

of a total of £375. It would appear that taking
all these into consideration the learned Judge has
arrived at the figure of £2,000 which, in my view,
aprears, on the evidence before him, a fair assess-—
ment. DBut the copyright had another four years to
run; then the plaintiffs are entitled to two
renewals of 5 years each of their copyright. I
would estimate the damages for the two 5 year
period ¢f renewzl (10 years) at £500.

In conclusion, I reject the submission made by
Counsel in the cross appeal that the plaintiffs are
only entitled to nominal damages. I would there-
fore dismiss the damages awarded in favour of the
plaintiffs as follows:-

£2,000 general damages as awarded by the
learned trial Judge: £500 damages for the two 5
year period of renewal. Total: &£2,500.

Costs to the appellants on the two appeals
assessed at 80 guiness.

(Sgd.) A. Ade. Ademola
CHIEF JUSTICE OF THE FEDERATION.

(Sgd.) L. N, Mbanefo.
CHIEF JUSTICE, EASTERN REGION.

I concur.

Mr., S.M. Bernstein (Mr. O. Moore with hin) for
appellants.

Mr. A.0O. Bickersteth for respondents.

No. 24
JUDGMENT of LIONEL BRETT, Federal Justice.

(Chief Justice of the Federation delivered principal
judgment ).

I agree with the order proposed, but I should
like to say a further word about the recovery of
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damages in an action of this nature in Nigeria.
Section 2 and 3 of the United Kirgdom Designs
(Protection) Ordinance (hereinafter referred to as
the Ordinance) read as fillows:-~

"2, BSubject to the provisions of this Ordinance
the registered proprietor of any design
registered in the United Kingdom under the
Patent =nd Designs Acts, 1907 to 1932, or
any Act amending or substituted for those
Acts shall enjoy in Nigeria the like
privileges and rights as though the certi-
Ticate of registration in the United King-
dom had been issued with an extension to
Nigeria.

3. The registered proprietor of a design
shall be entitled to recover any damages
in regpect of any infringement of copy-
right in a design from any defendant who
proves that at the date of the infringe-
ment he was not aware nor had any reason-—
able means of making himself aware of the

existence of the registration of the design:

Provided that nothing in this section
shall affect any proceedings for an in-
junction"

It is agreed that the Registered Design Act,
1949, (hereinafter referred to as the Act) ig an
Act substituted for the Patents and Designs Acts,
1907 to 1932, and sections 2 and % of the Ordinance
thus give Khawem the same privileges and rights in
respect of his registered design as 1f the certi-
ficate of registration in the United Kingdom had
been issued with an extension to Nigeria, but do
not entitle him to recover damages from a defendant
who proves the natters referred to in Section 3.
What then, is the effect of Section 9 of the Act,
which exenmpts « innocent infringer from liability
for damages if he proves certain matters which are
different from, but not inconsistent with, those
gset out in Seclion 3 of the Ordinance?¢ If it is to
be regarded as avating the privileges and rights
conferred by reglstration, then in Nigeria it will
afford a defence to a claim for damages additional
to that afiorded by Section 3 of the Ordinance, The
right given by registration under the Act, 1is set
out in general terme in Section 7 of the Act. It is
there described basically as an exclusive right to
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make or deal in various ways with any article in
respect of which the design is registered. Neither
thet section nor any other lays down expressly what
remedies for infringement of the right are to be
available, but, as I have already said, Section 9
exempts an innocent infringer from liability for
damages, while not affecting the power of the Court
to grant an injunction.

When the Ordinance was enacted in 1936, Section
3% of the Patents and Design Act, 1907, contained 10
provision in relation to patents similar +to that
contained in Section 3 of the Ordinance, but the
correspondi provision relating to designs in Sec~
tion 54(1)(b) of the Act was as follows:-

"54(1) Before delivery on sale of any articles
to which a registered design has peen ap-
plied, the proprietor shall -

® & % 0 9 ¢ ® 98 ® P 4 S s SO B SN0 SO S O S SO &Y eI DD S e e s .

(b) cause each such article to be marked
with the prescribed mark, or with the 20
prescribed words or figures, denoting
that the design is registered; and if
he fails to do so the proprietor shall
not be entitled to recover any penalty
or damages in respect of any infringe-
ment of his copyright in the design,
unless he shows that he took all proper
steps to ensure the marking of the
article, or unless he shows that the
infringement took place after the person 30
guilty thereof knew, or had rsceived
notice of the existence of the copyright
in the design."

If this applied in Nigeria, it is hard to see what

room there could be for the application of Section

3 of the Ordinance, and I conclude that it was not
intended that i* should apply. This indicates that

the expression "privileges and rights" in Section 2

of the Ordinance does not introduce the provisions

of the U.K., Acts restricting the remedies for the 40
breach of the basic rights, and I therefore con-

clude that a defence under Section 9 of the 1949

Act is not available in Nigeria.

Bven if I am mistaken in this, I agree that a
defence has not been made out either under the
Ordinance or the Act. Chellarams have certainly
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not proved that they had no reasonable means of
naking themselves aware of the evistence of the
registration of the design. They have an office in
Manchester, and it has not been nuggested that they
could not have had a search made in the Manchester
Registry, or that a search made in revealed the
existence of the registration. As to whether they
have proved that they had no reasonable ground for
supposing that the design had been registered, the
evidence of their chief witness as to fact, Harain-
das Ladharan, justified the finding of Coker, J.,
that "either the defendants are completely reckless
or their office in Japan having seen the designs of
the plaintiffs after the manufacture of Exhibit C
decided to and did order for actual reproduction of
the plaintiffs! design on cheaper material with
inferior dye and with the avowed purpose of wreck-
ing the market for the plaintiff". They have not,
on either alternative, established a defence under
Section 9 of the Act.

As repgards the quantum of damages, I agree
that Coker, J., applied a wrong principle in re-
fusing to allow anything for the right of renewing
the copyright for a further ten years. Even on the
basis adopted by Coker, J., it may well be that
other Judges wculd have awarded a larger sum, but
I cannot say that on the evidence he made any other
nanifest error in principle. The Court may take

judicial cognisance of the fact that fashions change

in textile designs as in most other things, and no
attempt was mace to give any evidence of the life
of a successful design in cotton piece-goods. I
support the variation proposed.

(sgd.) L. Brett.
FEDERAL JUSTICE.

In the Federal
Supreme Court
of Nigeria

No. 24

Judgment of
Lionel Brett,
Federal
Justice.

8th hiarch,

1960
- continued.



In the PFederal
Suvreme Court
of Nigeria

No, 25

Urder on
Appeal.,

8th llerch,
1960.

80,

No. 25
ORDER ON APTEAL

I THE TEDERATL SUPRHNE COURT OF NIGERTIA

HOLDEN AT TLAGOS

Suit No.ID/302/1957
?.5.,0,125/1659

ON APPEAL AND CROSS APTPEAL
FROM THE JUDGMENT OF THE
HIGH COURT COF TAGOS

BEIVIT & 10

JOFIT THATITL KHAWAM & COMPANY
(John Khalil Khawam trading as)
Plaintiffs/Applts./Respondents

- and -

K. CHELLARAM & SONS
Defendants/Respondts ./Appellants

(Sgd.) A. Ade Ademola

CHIET JUSTICH O THE

Tuesday the 8th day of lLiarch, 1900

FEDERATION.

upon hearing lir. S.H.
him, of Counsel for the Appellants and ilr. A. O. 20
Bickersteth of Counsel for the Respondents.

TPON READING the Record of Avrcal nerein, and

Bernstein, Mr. 0, :ioore with

IT IS ORDERED -

1. that the case appeal be dismissad;

2, that the appeal be allowed by varying
damages awarded in fevour of the Plain-
tiffs as follows =
1. 82,000 general damages &g awarded by
the learned trial Judge;
2. £500 damages for the two 5 rear period
cf rernewal; and 30
3, that the Respondents do pay to tae _
Avnellants costs in this Court assessed
at 80 guineas.

(Sgd.) S.A. Samuel
AG. CHIRF REGTS MAR.
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No. 26 In the Federal
Supreme Court
PTATYTIFRS ! MOTION O¥ NOTICE of Nigeria
It 078 DAL SUPRIME COURT OF WIGERTA No. 26
HOLDEN AT TAGOS Plaintiffst
Motion on
7,.S8.0.,125/1959 Notice.
BETWEEN ¢ 16th April,
1960,

JOHN KHALTL KHAWAM AND COMPANY
(John XKhalil Khawam trading as)
Plaintiff/Appellant

- and -

K. CHELLARAM & SONS (NIG.) LTD.
Defendant/Respondent

MOTION ON NOTICE:

Jursuant to The Higeria (Appeal to Privy Council)
Order--in-Council, 1955

AKX T0TIC  that this Honourable Court will
be moved on Licrdcy the 23%rd day of lLiay, 1960 at the
hour of 9 otclcelr in the forenoon or soon there-
wFter as Counscl can be heard of the above-named
applicant Tor an Order granting the applicant con-
fitional lesve of awpeal to Her lMajesty in Council
azainst the jrigment of the Federal Supreme Court
of Nigeria delivered on the 8th day of lMarch, 1960,
and for such further or other Orders as this Honour-
able Court may deem fit to make in the circumstances.

Dated at Tagos, this 16th day of April, 1960.
(sgd.) Irving & Bonnar

Messrs., Irving & Bonnar
Applicantt's Solicitors,
11/17, Tinubu Street,
Lagos .
Respondentts Acaresss-—
54, Marina,
Lagos .,
iirs. W. Isikalu for the Applt.
Tir. A.Z.I. fickanju holding brief for
.0, Davis.




In the Pederal
Suprene Court
of Nigeria

No. 27

Order for
Conditional
Leave to
A»npeal to
Privy Council.

23rd MNay, 1960,

No,., 27

ORDER TFOR CONDITIONAT LEAVE TO APPEAL TO
PRIVY COUNCIL

Il THE FEDERATL SUPREME COURT OF NIGIRTIA

HCIDEN AT TAGOS

Suit Mo Ih/302/1957
F,2.C0,125/1909,

APPLICATION for an Order
for conditional Teave %o
appeal to Privy Council 10

(L.5.)

BETWEEL ¢

JOHN KHALIL ITHAWAM & COMPANY
(John Khalil Khawam trading as)

- -

- and =

K. CHEDTANA & SONS (NIG.) LTD. Resnendents

(Sgd.) A. Ade-ilemola
CHIER JUSTWICL Of THE
FEDERAVION.
Monday the 23rd day of lay, 1960.

UPON READING the Application herein and the 20
Affidavit sworn to on the 16th day of April, 1960,
filed on behalf of the Appellants, and after hear-
ing Mrs.N. Isikalu of counsel for the Arpellants
and ir. AK,.I. ilakanju, holding Chief H.C, Davis?
brief, of counsel for the Respondents:

I I3 CRDERED that the Appellants be at
liberty to appeal to Her Majesty in Council from
the judgment of this Court dated the 8th day of
March, 1960, upon fulfilment within 3 months from
the date hereof of the following conaitions, namely: 30

1. that the Appellants do enter into good and
sufficient security %o the satisfzction of
the Court in the sum of £500 for the due
prosecution of the appeal and the payment of
all such costs as may become payable to the
Respondents in the event of the Appellant's

not obtaining an order granting them final
leave to appeal, or of the appeal being



83.

dismissed for non-prosecution, or of Her
Majesty in Council orderinc the Appellants
to pay the Respondents! ccsts of the appeal
(as the case may be);

2. that the Appellants do deposit in Court the
sun of £50 for the preparation of the record
of appeal and do take all necessary steps for
tlie nurpose of procuring the preparation of
the recorl and the degpatch thereof to

L0 Tngland s

ARD THAT the costs of this application, to be
taxed, shall ablide the result of the appeal to Her
majesty in Council.,

(sgd.) S.A. Sanmuel
AG. CHIEF REGISTRAR.

Yo, 28

PLATNTIFFS! MOTION FOR FINAL LEAVE TO APPEATL
TO PRIVY COUNCIL

IN THE TUTDERAL SUPRENE COURT OF NIGERTIA

20 HOIDEN AT TAGOS
H.C.Appeal No.ID/302/57/FSC.125/59
BETWEEI ¢
JOHN K. XKUAVAN & COMPANY Appellants

- and -
K, CHATLARALL & SONS (WIG.) LIMITED Respcndents

MOTION ON NOTICE

TAXD T'OTICTE  that the Court will be moved on
Tuesday the 6th day of September, 1960 at 9 otclock
in the forenoor or so soon thereafter as Coumnsel
30 can be heard by Counsel for the Appellants granting
then Pinal leave to appeal to Her Majesty in Council
or for suclh ctrer Order or Orders as nay be Jjust.

Dated the 25th day of August, 1960.

(Sgd.) Irving & Bonnar
Appellants Solicitors,
11/17, Tinubu Street,
Lagos.
T'or Service on the Defendant/Respondent.
54, larina, Lagos.

In the Pederal
Supreme Court
of Nigeria

- -

No. 27

Qrder for
Conditional
ILeave to
Appeal to
Privy Council,

2%5rd May, 1960
- continued.

No. 28

Plaintiffs!
Motion for
firnal leave to
appeal to
Privy Council.

25th August,
1960.



In the Federal
Suprene Court
of Nigeria

—3

ITo. 29

Order for
final leave to
Appeal to
Trivy Council.,

Gth September,
+960.

84,

No. 29

ORDER FOR FINAL LEAVE TO APPHAL TO
PRIVY COUNCIL

IN TH: FEDIRAL SUPREME COURT OF NIGLRIA

HOIDEN AT TAGOS

Suit o.TD/302/57
F.$.0,125/1059

(1.S.) APPLICATION for an order
for final leave to appeal
to Privy Council 10
DIWEEN
JOHN KALIT KHAWAM & CO.
(trading as John Xhalil Xhawam) avplicant
- and -
K. CUDLLARA & SON3 (NIG.) LID. Respondent

r nowaraser—"

(Sgd.) L. Ade.hdemola
CHIER JUSTICT OF TilE
TYDIRATION.
Tuesday the 6th day of Septamber, 1960

UPON READING the Application herein and the 20
affidavit of the Applicant sworn to on the Znd day
of September, 1960, and after hearing MMisc iI. Grant
(holding ir. J.G., Bentley's brief) of counsel for
the Applicant and Chilef 11.0. Davis Q.C., of counsel
for the respondent:

IT IS ORDERED that final leave be granted to
appeal to Privy Council.

G.0. Sowemimo
CEILF REGISTRAR.

(Sgd.)




5.

No. 30
PLATNTIFYS! MOTION FOR IEAVE TC_VARY SECURITY

TN THE #7025 SUPREYE COURT OF NICIRIA

TIOIDTI AT LAGOS

H.C.Appeal No.ID/302/57
F.5.0.N0.125/1959

BETWERY ¢
JOUIT KMALIT, KHAWAM & COMPANY Appellants
~ and -
10 K. CHELLARAT & SONS (NIG.) LIMITED Respondents

IIOTION ON NOTICE:

TAKE NOTICE trhat the Court will be moved on
Vednesday the 11lth cay of January, 1961 at 9 o'clock
in the forenoor or so soon thereafter as Counsel
can be heard fcr the Appellants for an Order grant-—
ing leave to very the security provided by the
Appellants upon leave being granted to appeal to
Ter Majesty in Council and for such other Order as
mnay be just,

20 Dated the 25th day of November, 1960.

(Sgd.) ITrving & Bonnar

APPELLANTS! SOLICITORS,

11/17, Tinubu Street,
Lagos.

For Service on the Respondents:

54, larina,
Liagos.

In the Federal
Supreme Court
of Nigeria

e — s i e

No. 30

Plaintiffs!
Motion foxr
leave to wvary
security.

25th November,
1960.



In the Federal
Supreme Court
of Nigeria

e

No. 31

rder on
iotion to vary
security.

11th January,
1961,

86.

o. 31
ORDER O MOTION TO VARY SECURITY

IN TP FPEDTRAL SUTREME COURT OF NIGERIA

HOLDEN AT LAGOS

Suit To.ID/302/1957
F.8.0.M0.125/1959
APPLICATION for an order granting
leave to vary the security provided
by the Appellants.
BETWEEN ¢ 10
JOHN KHALIL KHAWAM & COMPANY Applicants

- and -

K. CHELLARA & SONS (NIG.) LIMITED Respondents

(8gd.) T. Brett
PEDZRAL JUSTICE.

-

UPCH READIMG the Application hereir and the
Affidavit sworn to on the 26th day of November,
1960, and after hearing kiss A. lMaja of counsel for
the Applicents snd Mr. A.0. Bickersteth of counsel 20
for the Respondents:

IT IS (RDERED that this application be dis-
missed with 2 guineas costs.

(8gd.) S.A. Samuel,
for CHIEP REGISTRAR.
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EXHIBITS

it L. -~ CERTIFICATE O' REGISTRATION of Design
No. 459477 forom Man.iester Patent
Office,

UHITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND
AND THE ISLE CF MANI

(T.8.) D. R. No. 1
REGTSTERED DESIGNS ACT, 1949

CERTIFICATE OF REGISTRATION OF D®SIGN

Mumber of Registration
4594777

Thie is +to certify that, in pursuance of and
subject to the provisions of the Registered Designs
Act, 1949, the Design, of which a representation is
snnexed, has been registered in the name of

JOHN KIALIL KHAWAM TRADING AS JOHN KHALIL KHAWAM
AND COMPANY

as of the 4th day of January, 1957.
in respect of the application of such Design to
Cotton plece goods.

J. L. GIRLING -
registrar.

Subiect to the nrovisions of the Act and Rules
conyright in this Design will subsist for five
vears Ifrom the above-mentioned date, end may be
extended Tor further periods, each of five years.,

The Manchester Branch of the Designs of the Patent
O0ffice
51, Regent House, Cannon Street,
Manchester 4.

Exhibits
A.

Certificate of
Registration of
Design No.459477
from Manchester
Pacent Office.

4th Januvary,
1957.



Ixhibits
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F.

Letter,
Plaintiffs to
Defencants.

206th Iiovember,
1957.

38,

Exhibit F. = LETTER, Plaintiffs to Defendents.

JOEN KHATIT KHAWAM J.K. KHAWAM & CQO:TANY
ANTHONY KHAWAM 81, Lebanon Street, P.C. Box
38%, Ibadan.,

26th November, 1957.
The Manager,
I‘egssrs, XK. Chellaram & Sons (Nigeria) Limited,
vlaving, Lagos,
Deexr Sir,

Infringement of my registered design INe.43G477

—

I refer to a letter dated the 24th of Icvember,
1957, addressed to you by A. Lapade Obisesan,
Barrister-at-Law, of Ile Aperin, Ibadan, delivered
to you In Lagos on Monday the 25th of Hovember, and
to inform you that the said letter was written and
delivered to you without my authority, knowledge or
consent .

. Obiscoan is not acting for me in the above
matter and he wrote without my authority. I there-
fore aslk you to disregard his lettzr of the 24th of
Novewmber, 1957.

Iy Solicitor in the above madtter ds Adede]ji
vkubadejo, of Co-operative Bank Building, Ibsdan,
from whom a letter ic enclosed.

(Bed.) J.X. Khawan

Your faithfully

A. LARAT T ORISESAN, Ile Aperin, ¥.0. 30X 192,

. sa— s

10

20
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Exhibit G. - LETTER, Adedeji Obubadejo to Defendants. Exhibits
Ge
ADEDEJI OKUBADETO (‘n=operative Bank Building,

Letter, Adedeji

Rarrigster-—at-Taw, P,0. Box 405 .
Solicitor & /.ocate of the  IBADAN, NIGERIA. Okubadejo to
supreme Court of Nigeria. Defendants.
Telephone Mol.451 and 479. 26th November, 1957. 26th November,

1957.

Decr Sirs,

Infrincemcnt of registered design.

I have been instructed by Mr John Khalil
Khawam trading as Messrs. John Khalil Khawam and
Company to inform you that he is the proprietor of
registered design No.459477 which is also register-
ed in Japan as New Design 7140, and which is ident-
ical to that on textile goods that you are marketing
vnder the No. T14CR.

Your design T140R is an obvious infringement
of my client's registered design.

I must therefore ask that within the next 48
hours -

You execute the attached undertsking mnot to
imnort or cause to be imported into Nigeria, sell
or expose for sale, or cause to be sold, any tex-
tile goods bearing uy client'!s Registered design
1708459477 and/or 7140 or an obvious or colourable
imitation thereof,

You submit an account of all the sales and the pro-
fits made »y you and also a list of all goods

Yo ,7140n that you heve in stock and en route to
ligeria,

You pay to iy client the sum of £50,000 damages,

You agree to publish in the Dailly Times Newspaper
en adverticement in the attached terms admitting
the iriringsement anc to pay the costs to such ad-
vertisement

(. You pay my legal costs in this matter, which,
if settled within the next 48 hours will not exceed
twenty five gulineas.



Exhibits
G.

Letter, Adedeji
Okubadejo to
Defencants.,

26th November,
1957.
- contlinued.

90.

Unless you do these things in the course of
the next 48 hours, I shall immediately file a writ
claiming

(a) An injunction restraining you, your servants,

and agents from importing or causing to be
imported into Nigeria, selling or exposing
or causing to be sold or exposing for sale
any textile goods bearing Registered Design
Nos.459477 and/or 7140 and/or 7i40R, the
property of Mr. John Khalil Khawam trading
as John Khalil Khawam and Conpany;

(b) Damages for the infringement by you of Mr.
Khawem's registered design or an account of
sales of all piece goods to which +the said

cesign or an obvious or colourable imitation

thereof shall have been applied and of the
profit made thereon:

(c) Delivery up for public destruction of all

textile piece goods to which the said design
or an obvious or colourable imitation thereof

shall have been applied that zre in the

possession or under the control of yourselves,

your servants or agents.
(d) Costs.
Yours faithfully,
(Sgd.) A. Okubadejo.
UNDERTAKING

We, MESSRS. K. CHELTARAM AND SONS LIITED of
Marina, Lagos, undertake not to import or cause to
be imported into Nigeria, to sell or expose or
cause to be sold, or expose for sale, any textile
piece goods bearing Mr, John Khalil Xhawam and
Company'!'s Registered Design No.459477 - New Design
7140 in Japan - or any goods which are an obvious
or colourable imitation thereof,

ADVER TISEMENT for insertion in THE DAILY TIMES
NIV S PAPTR

3 e

We, MESSRS. K. CHELLARAM ANWD SONS LIMITED of

Marina, Lagos admit that we have infringed Register-

ed Design No.459477 - New Design 7140 in Japan -
the property of Mr, John Khalil Khawam trading as

10

20

30

40



10

20

91.

John Khalil Khawam and Company of 81, Lebanon
Otreet, Ibadan, and we express orr sincere regret
Tor such infrinzement and have undertaken not to
import or cause to be imported i.so Nigeria, or
sell or expose or cause to be sold, or expose for
sale, any textile piece goods bearing such regis-
tered marks or any goods which are an obvious or
colourable imitation thereof,

Exhibit H. - ILETTER, H.O0. Davies to Adede]ji
Okubadejo.

OLA CHAMBERS,

128/1%0, Broad St.

Lagos, Nigeria
West Africa.

Chief H,O, DAVIES, B. Com.
(Lond.)

Solicitor and Advocate

of the Supreme Courts of

Nigeria and the Ghana

Notary Public. 28th November, 1957.

Please Quote:

Televhone: 23061

A. Okubadejo, Esq.,
Barrister-at-Law,
Co—-operative Bank Building,
T.0. Box 405,

IBADAL.

Sir,

K. Chellaram & Song (Wigeria) Ltd.,
Alleged infringement of Trade Mark.

Your letter dated November 26, 1957 on the
above subject, has been passed on to me by my
client, K. Chellaram & Sons (Nigeria) Limited for
necessary action,

At the moment, no one except your clients (and

perhaps your goodself) has seen the design which
they claim to have been infringed. Perhaps you
will be good enough to send a sizeable cutting to

ne for expert comparison with my client's materials.

Until we have had the opportunity of such com-

rarison and of an investigation into the whole

Exhibits
G.

Letter, Adedeji
Okubadejo to
Defendants.

26th November,
1957
- continued.

H.

Letter, H.O.
Davies to
Adede ji
Okubadejo.

28th November,
1957,



xhibits

[P —

H'

Letter, H.O.
Davies to
Adedeji
Okubadejo.
28th November,
1957

- continued.

Je

Letter, Adedeji
Okubadejo to
H.,0. Davies.

3rd December,
1957.

92.

matter, you can hardly expect my client to do any
of the various things you listed in your letter
under reference,

Yours sincerely,
(sgd.)

A.O. Bickersteth

for H.O., DAVIES
Solicitor to K. Chellaram & Sons (Nig.) Ltd.

Exhibit J. - LETTER, Adedeji Okubadejo to
H.O0. Davies

ADEDEJI OKUBADEJO

Barrister-at-Law

Solicitor & Advocate of

the Supreme Court of
Nigeria,

Telephone No.451 and 479.

Co-operative Bank Bullding
P.0., Box 405
IPADAN, NIGERIA.

3rd December, 1957.

Dear Sir,

Mr. John Khalil Khawan trading as J.XK. Khawam
and Company: Infringement of his registered
design by Messrs. K. Chellaram and Sons
(Nigeria) Limited.

Thank you for your letter of the 28th November,
1957, received by me at 4.15 p.m, this afternocon, in
which you wish to see & "sizeable cutting® for ex-
pert comparison with your client's material.

A cutting of sufficient size to identify that
it is exactly the same design is attached to papers
which have been filed in Court. If the Vrit has not
already been served on your clients, 1t will be
served shortly, together with a specimen of the
material.

Yours faithfully,
(sgd.) A. Okubadejo.
H,O0. DAVIES Esq.,
Ola Chambers,

128/13%0, Broad Street,
Lagos.

10
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30
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Exhibit K. -~ LOTTER, The Gosho Company Limited
to Plaintiffs

THE GOSHO CTVPANY ITD.
EXPORTIRS ~IMPORTERS AND WHOLESATLERS
C.P.0. Box 35
o 11, l-chome, Yokobou,
Higashiku, Osaka.

Osaka 1Gth May, 1958.

Qur Ref., No,D=2673

kessrs. John Khalil Khawam & Co.,
81, Lebanon Street,

P.0. Box 383,

Ibadan, Nigeria.,

Dear Sirs,

Your letter of 3rd inst. We have recelved
your Tetter dated 3rd inst., the contents of which
have been carefully noted. We have also received
a letter from Megssrs., Gilbert J. McGaul & Co.,
Iagos regarding your design No.7140.

We are very sorry that we are not in a position

to submit to you or to any party any kind of certi-
fying paper such as asked by you this time, as we
ourselves do not want to have ourselves involved in
any kind of court troubles.

We regret our inability of meeting with your
requeste.

Yours faithfully,
The Gosho Co., Ltda,

(Sgd.) -?
Tor Chief of Cotton FPiece Goods
Y SMT . Dept.
cc. /s G.J.cGaul, Tondon
- Hamburg
=t Lagos

(toshc, London,
Gosho, Hamburs.

Exhibits
K
Letter, The
Gosho Company
Limited to
Plaintiffs.

19th May, 1958.



Exhibite
X3.
Letter, The
Gosho Company
Ltd. to
Defendants,

26th February,
1938.
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Sxhibit X3. -~ LETTER, The Gosho Company Ltd.
to Defendants

THE GOSHO COMPANY LTD.
EXPORTERS ~IMPORTERS AND WHOLESALERS
C.P.0. Box 35
No. 11, l-chome, Yokobou,
Higashi-ku, Osaka.

Qur Ref.lio.D2696 Osaka 26th eb., 158,

Messrs . Kishinchand Chellaram,
Osaka, Japan.

Dear Sirs,

OM-3602%; We beg to advise you that the de-
gign in dispute had been recorded as comion design
under No. OM-%36023 on 8th September, 195G by the
Japan Colour Desipgn Centre, which record is prior
to the registration by Menchester Register.

Ve Turthermore beg to inform you that no such
arrangement is made between Manchester Register and
the Japan Design Centre that the designs registered
in Manchester are automatically forwarded to Japan
for preventing the possible infringement.

Yours faithfully,
THE GOSHO CO., LID.

(sgd.) ?

for Chief of Cotton Piice (toods.

YY/YK

10
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Oxhibit 0. — CONPIRMATION NOTE Wo,7818 (Amended) Exhibits

e T 7o, bt e £ . e i+ SOVt

KISHINGHATD CHELL’RAM 0.

(Proprietors: CHELLSONS (N. AFRICA) LTD.)

GUNWRAL EXPORTERS & IMPORTERS Gonfirmation
0.40, 2 CHOME. MINAMI-HONMACHI, HIGASHIKU Rote o+t
P.0. BOX HIGASHI 46 (Amended)
OSAKA (JAPAN) lst June, 1957. 1st June, 1957.

CONFIRMATION NOTE NO. 7818 (AMENDED)

Messrs. Ko Chellaram & Sons (Nigeria) Ltd. Lagos.

Dear Sirs,

Ve have the pleasure to confirm your esteemed

order as hereunder:
CONMODITY s Cotton Crimped African Prints 40" X 10

yds Ko.2210

QUALITY: 5 designs
QUANTITY: 28,000 yds.
IRTCE: @ $C. 27 per yd F.0.3B,
DELIVIRY : August 57
DESTINATION : Lagos

TACKING ¢ Usual Export Case Packing.,
TAYRTOND ¢ By Irrevocable Letter of Credit

Ltemarks s
nelegrams Exchanged (Yours: 27-5-57 via Hongkong

(Ours:
Yours faithfully,

KISHINCHAND CHELLARAM
(FROPS : CHELLSONS (N. AFRICA) I1D.)
(Sgd.) ?

T ERIIS

Quantity:- Rejected Quantity will not be replaced.
Grade:— A and B Grade same price.

Payment:- Confirmed irrevocable banks letter of
credit to be established immediately

Delivery:— Iot responsible for Tate or Non
A3l Contracits Subject to PORCE MAJEURE clause

If you find herein anything not in order, please
let us know immediately, if necessary, by cable.




Ixhibits

ol.
Confirmation
Hote
(Original)

lst June, 1957.

960

Exhibit 01, ~ CONFIRMATION NOTE (Original)

KISHINGHAND CHELTIARAUM
(Proprietors: CHELLSONS (N, AFRICA) LTD.)
GEVERAL EXPORTERS & IMPORTERS
No .40, 2-CHOME, MINAMI-HONMACHI, HGASHIKU.
P.0. BOX HIGASHI 46
OSAKA (JAPAN) 1st June 1957.

CONFIRMATION NOTE NO. 7818

Messrs. K. Chellaram & Sons (Wigeria) Ltd., Lagos.
Dear Sirs, 10

We have the pleasure to confirm your esteemed
order as hereunder:

COMMCODITY ¢ Cotton Crimped African Prints 40" x 10

yds.
QUALITY No.2210
QUANTITY : 50,000 yds.
PRICE: g£O 27 per yd F.0.B.
DELIVER August 157
DESTINATION: Tagos
PACKING ¢ Usual Ixport Case Packing. 20
AMOUNT 2 U3113,500.00 (£4,821-8-7
PAYMENT ¢ By Irrevocable Letter of Credit

Telegrans Exchanged §Yours: 27-5-57 (Via Hongkong)
( Ours:

Yours faithfully,
KISCHINCHAND CHELLARAIT
(PROPS : CHELLSONS (iT. AFRIUL)
ITD.
(Segd.) ? 30

TERNS
1. Quantity:~ Rejected Quantity will not be replaced

2. Grade:s:~ A and B Grade same price

3. Payment:— Confimed irrevocable Banks letter of
credit to be established immediately

4. Delivery:~ Mot responsible for Late or INoil-
Delivery due to unavoidable circum-

stances.,.
5. A1l Contracts Subject to FORCE MAJEURD clause
6. If you find herein anything not in order, please 40

let us lmow immediately, if necessary, by cable.
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Exhibit Q. - LETTER, A. Lapade Cbisesan to
Defendants

A, LAPADE OBISESAN
SOLICITOR OF THE SUPREME COURT OF NIGERIA.

A, Tapade (Obisesan Ile Aperin,
Barrister-at-Law ¢/o P.0. Box 192,
TBADAN .

Cur Ref, ALO/
Your Ref. 24th November, 1957.

The Manager,

K. Chellaram & Sons (Nig.) Ltd.,
barina,

Lagos.

Sir,

Design No. 7140R C/H 7818

It has just come to my client's notice (Messrs.,
J.X. ¥hawam & Company, Ibadan) that you have put
into circulaticn a certain kind of texture under
Liegistered design No.7140R C/H 7818 with the in-
scription "Specinlly made for K. Chellaram & Sons
(Nig.) Ltd. ILagos "Superior Quality Cotton Crimped
Sheer Sucker 40 X 10 yds., Made in Jawnan Design
o4 7140R from my clients.

I am to inform you that my clients Messrs.J.K.
Ihawam & Co., of Ibadan are the registered owner of
the design above referred to. You have taken upon
yourself to use this design without any permission
or consent from my clients.

TAXE NOTICE THIREFORE that if you fail to
stop any further circulation of the said goods and
withdraw those already in circulation within FCORTY-
DIGHT HOURS from the receipt of this letter, nmy
instruction is to take a court action against you.

I am also asked to call on you to pay compensa—
tion to my clients estimated at £10,000 being dam-
age suffered by my clients as a result of your
infringement of their design and also the loss
caused by such circulation of an inferior imitation
of my clients design at a cheaper price which has
been detrimental to my client's trade.
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98.

PLEASE note that wmlesg I hear from you within
FORTY-BEIGHT HOURS of the receipt of this letter, I
shall have no alternative but to institute action
immediately against you without further notice from
me,

Please, treat this matter with the -utmost
urgency as you must realise that passing off of
goods is a heinecus offence.

Yours faithfully,
(8gd.) A. Lapade Obicesan

A. LAPADE OBISHS.I BL.,
SOLICITOR.
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I THE PRIVY COUNCIIL No. 26 of 1961

ON APFEAL
FROM THE FEDERAL SUPREME COURT OF NIGERIA

BETWEEN

JOHN KHALIL KHAWAM & COMPANY
(JOHN KHALIL KHAWAM trading as)
(Plaintiffs) Appellanis

- and -

K. CHELTARAW & SONS (NWIG.) LIMITED
(Defendants ) Respondents

(and oz Sl Donondicteatiy)

RECORD OF PROCEEDINGS

HAISEY, LIGHTLY & HEMSIEY,

32, St. James's Place,

London, S,W.l.

Solicitors for the Appellants.



