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IN TIU PRIVY COUNCIL No,37 of 1964

ON APPEAL FROM THE COURT OF APPZAL
OF TRINIDAD AND TOBAGO

BETWEIEE N:

KELVIN LUCKY
(Defendant) Appellant

- gnd -

PANDIT DINANATH TEWARI and
JOSEPH CHANKARAJ SINGH
10 (Plaintiffs) Respondents

RECORD OF PROCEEDINGS

No. 1

WRIT OF SUMMONS
TRINIDAD AND TOBAGO
IN THE HIGH CCURT OF JUSTICEL No.l
No.1498 of 1961

In the High Court

Writ of Summons
BETWEEN 8th November

In the Matter of the Estate of Peter 1961
Chandroo of La Romain in the Ward of

20 Naparima in the Island of Trinidad.
PANDIT DINANATH TEWART
. AND
JOSEPH CHANKRAJ SINGH Plaintiffs
- AND -~
KELVIN LUCKY Defendant

ELIZABTH THZ SZCOND, by the Grace of
God. Queen of Trinidad and Tobago
and of Her other Realms and Terri-
tories, Head of the Commonwealth.



In the High Court

No. 1

Writ of Summons
8th November
1961

continued

2.

TO Xelvin Lucky of No,23 Edward Lee Street,
San Fernando in the Island of Trinidad.

WE command you, that within eight days after

the service of this Writ on you, inclusive of

the day of such service, you do cause an

appearance to be entered for you in an action

at the suit of PANDIT DINANATH TEWARI and

JOSEPH CHANKRAJ SINGH and teke notice that in
default of your so doing, the Plaintiff may
proceed therein, and judgment may be given in 10
your absence.

WITNESS: The Honourable Mr.Justice A.H.Mc
Shine, Acting Chief Justice of our said Court
at Port-of-Spain, in the said Island of Trini-
dad, this 8th day of November 1961,

The Plaintiff claim to be the Executors named
in the Last Will and Testament of the deceased
Peter Chandroo dated the Tth day of September,
1960 who died on the 5th day of October, 1960
and to have the said Will established. 20

This writ is issued against you the said
Kelvin Lucky becauds yol have entered a
Ceveat to the application for probate
on the 20th day of September, 1961.

A sufficient affidavit in verification of
the endorsement on this Writ to authorise
the sealing thereof has been produced to me
this 8th day of November, 1961.

George Benny
Ag. Dep. Registrar. 30

Solicitor for Plaintiff.

And & (or such sum as may be
allowed on taxation) for costs, and also, in
case the plaintiff obtain an order for substi-
tuted service the further sum of

if the amount claimed is paid to the plaintiff
or his Solicitors or Agent within four days of
the service hereof, further proceedings will

be stayed.

This writ was issued by L. LLEWELLYN 40



3.

ROBZRTS whose address for service is No.25,
St. Vincent Street, Port-of-Spain, Trinidad.
Solicitor for the said Plaintiff who reside
at La Romain in the Island of Trinidad and
are Proprietors.

L. Llewellyn Roberts.
Solicitor for Plaintiff.

This writ was served by me T

at on the
10 Defendant on
the day of

Endorsed the day of

No, 2

AFFIDAVIT OF PANDIT D. TEWARI and
JOSEPH C. SINGH.

TRINIDAD

IN THE SUPREME COURT OF TRINIDAD
AND TOBAGO

No. 1498 of 1961.

20 In the Matter of the Estate of Peter
Chandroo late of La Romain in the
Ward of Naparima, in the Island of
Trinided, deceasecd.

BETWES
PANDIT DINANATH TEWART
and
JOSEPH CHANKARAJ SINGH Plaintiffs
- and -
KELVIN LUCKY Defendant
30 We, PANDIT DINANATH TEWARI and JOSEPH

CHANKARAJ SINGH both of La Romain in The
Island of Trinidad, Proprietors, make oath
and say as follows :-

In the High Court

No. 1

Writ of Summons
8th November
1961

continued

No., 2

Affidavit of
Pandit D. Tewari
and Joseph C.
Singh

8th November 1961



In the High Court

No, 2

Affidavit of
Pandit D. Tewari
and Joseph C.
Singh

8th November 1961
continued

4.

1. That we are the Executors named and
appointed in the last Will and Testament of the
late Peter Chandroo

(a) AND I the said JOSEPH CHANKARAJ SINGH
for myself make oath and say that the said
Peter Chandroo d4id on the 1lth day of February
1957, sign in my presence and publish a Will
0 which I subscribed my signature as a
witness thereto.
(b) By the said Will Kelvin Lucky the 10
Defendant herein was one of the Executors
therein named. I do not know in whose
possession the said Will is now reposed.

(c) Other than the Will or paper-writing
referred to in the preceeding paragraph of this
affidavit I know of no other paper-writing be-
ing or purporting to be or having the form or
effect of a will or codicil or other testamen-
tary disposition of Peter Chandroo late of La
Romain in the Wardof Naparima in this Island, 20
deceased; has at any time either before or
since his death come to my hands possession or
knowledge or the hands possession or knowledge
of my Solicitor in this action as far as is
known to me save and except the true and
original last will of the deceased lodged
and remaining in the Registry of the Supreme
Court (Probate Division) of this Island; the
said Will bearing date the 1lth day of Septem-
ber, 1961. 30

2. AND T, the said PANDIT DINANATH TEWART
for myself make ogth and say that no paper-
writing being or purporting to be or having the
form or effect of a will or codicil or other
tegbtamentary disposition of Peter Chandroo late
of La Romain in the Ward of Neparima in this
Island, deceased, has at any time~&ither before
or since his death come to my hands possession
or knowledge or to the hands possession or
knowledge of my Solicitor in this action as far 40
as is known to me this deponent save and except
the true original last will of the deceased now
lodged and remaining in the Registry of the
Supreme Court (Probate Division) of this Island;
the said will bearing date the 11lth day of




10

20

30

September 1961.

Sworn to at 25 S%.Vincent )
St. in the Island of Pundit Dinanath
Trinidad; this 8th day of Tewari
November, 1961.
Before me
G. T. Collier
Commissioner of Affidavits.
Sworn to at 25 St.Vincent )
Street in the Island of ) J. Chankaraj
Trinidad, this 8th day of ) Singh
November, 1961. )
Before me
Go T, Collier. . ... co..

Commissioner of Affidavits.

No.3
STATEMENT OF CLATIM
TRINIDAD
IN THE SUPRIME COURT OF TRINIDAD

AND TOBAGO

No,1498 of 1961

Writ issued the &th day of November,l961.

BETWEEN
PUNDIT DINANATH TEWARI
JOSETH CﬂiﬁgARAJ SINGH Plaintiffs
- and -
KELVIN LUCKY Defendants

STATEIGENT OF CLATIM

The plaintiffs are the executors appointed

In the High Court

No. 2

Affidavit of
Pandit D. Tewari
and Joseph C.
Singh

8th November 1961
continued

No. 3

Statement of Claim
27th January 1962



In the High Court

No. 3

Statement of Claim
27th January 1962
continued

No. 4

Defence and
Counterclaim
23rd March 1962

6.

under the Will of Peter Chandroo late of La
Romain Village in the Ward of Naparima who died
on the 5th day of October 1960 the Will bearing
date the Tth day of September 1960.

The Plaintiffs claim:-

That the Court shall decree probate
of the said will in solemn form of law.
E.H., Wells
0f Counsel.
Delivered on the 27th day of Janliary, 1962 by
Lewis Llewellyn Robeérts, o6f No.,25"5t. Vincent
Street, Port-of-Spain, Solicitor for the
Plaintiffs.
L, Llewellyn Roberts
Plaintiffs' Solicitor.

No.4
DEFENCE AND COUNTERCLAIM

TRINIDAD:

IN THE SUPRLME COURT OF TRINIDAD
AND TOBAGO
No: 1498 of 1961

In the Matter of the Egtate of Peter
Chandroo, late of La Romain in the
Ward of Naparima, in the Island of
Trinidad, deceased.

BETWEEN
PANDIT DINANATH TEWART
and
JOSEPH CHANKARAJ SINGH Plaintiffs
- and - -
KELVIN LUCKY Defendant

DEFENCE AND COUNTERCLAIM
1. The Defendant says that the Will propounded

10

20

30
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by the Plaintiffs herein and alleged to be the

last Will of Peter Chandroo, late of La Romain

Village, in the Ward of Naparima, in the Island
of Trinidad (hereinafter called "the deceased")
was not made or executed by the deceased either
on the Tth day of September, 1960 or at all.

2. If the deceased did make and execute the
said alleged Will (which is denied).

(a) The same was not duly executed in accord-
ance with the provisions of the Wills
and Probate Ordinance, Chap: 8 No.2; and

(b) the deceased at the time when the same
purports 1o have been executed did not
know and approve of the contents thereof.

SUBSTANCE OF THE CASE

1. Under paragraph 1 of the Defence the
Defendant says that the said alleged Will was,
and is a forgery.

2. Under paragraph 2 (a) of the Defence the
Defendant puts the Plaintiffs to the proof that
the provisions of the said Ordinance were duly
complied with.

3. Under paragraph 2 (b) of the Defence the
Defendant alleges that the deceased gave no
instructions for the said alleged will and the
geme wag not read over or explained to him
either properly or fully or at all, nor did he
read it himself, and he was unaware of the
nature and effect thereof,

AND BY WAY OF COUNTERCLATIM:

4. The Defendant says that the deceased
duly executed his true last Will on the 1lith
day of February 1957 and thereby appointed
Joseph Chankarajasingh(being the second named
Plaintiff and describing himself herein as
Joseph Chankaraje singh)Joseph Motilal and the
Defendant to be executors thereof.

5. The said Will dated the said 1lth day
of February 1957 was never revoked by the de-
ceased and the same wag at the time of his death

In the High Court

No. 4

Defence and
Counterclaim
23rd March 1962
continued



8.

In the High Qourt and is, a valid and subsisting Will.

No. 4

Defence and
Counterclaim
23rd March 1962
continued

No.5

Reply and
Defence %o
Counterclain
30th April 1962

THE DEFEZNDANT, THEREFORE, COUNTERCLAINMS:

(a  That the Court shall pronounce
against the Will propounded by the
Plaintiffs;

(b That the court shall pronounce for
the said Will dated the said 1lth day
of February, 1957 in solemn form of
law;

(¢ Such further and/or other order as
may be just.

H..A., S. Wooding
of Counsel

Delivered this 23rd day of March, 1962, by
Mr. George Andrew Tsoi-A-Sue, of No:22c Harrig
Promenade San FPernando and whose address for
service in Port-of-Spain is in the care of lr.
Edward Lai-Fook at Noj;4l St.Vincent Street,
Port-of-Spain.

George A. Tsoi-A-Sue
Solicitor for the Defendant.

NO.S
REPLY AND DEFENCE TO COUNTERCLAIM
TRINIDAD

IN THE SUPREME COURT OF TRINIDAD
AND TOBAGO

No0.1498 of 1961

In the Matter of the Egtate of Peter
Chandroo late of La Romain in the Ward
of Naparima, in the Island of Trinidad,
deceased.

BETWEEN
PANDIT DINANATH TEWARI

and

JOSEPH CHANKARAT SINGH Plaintiffs

- and -~

10

20

30
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KELVIN LUCKY Defendant. In the High Court
, No.5
REPLY AND DEFENCE TO COUNTZRCLAIM:
- Reply and
REPLY Defence to
Counterclaim
1. The Plaintiffs deny each and every 30th April 1962
allegation contained in paragraphs 1 to 3 of continued
the Defence and join issue.
DEFENCE TO COUNTERCLAIM
2 The Will referred to in the Defendant's
Counterclaim was revoked by the said true lagt
Will of the deceased dated the Tth day of
September, 1960.
Z.H.HAMEL WELLS
OF COUNSEL.
Delivered this 30th day of April 1862, by
Mr. Lewis Llewellyn Roberts of No,25, St.
Vincent Street Port-of-Spain, Solicitor for
the Plaintiffs.
L. Llewellyn Roberts
Plaintiffst! Solicitor.
No.6 No.6
AFRFIDAVIT OF KELVIN LUCKY Affidavit of
TRINIDAD AND TOBAGOQ: Kelvin Lucky

IN THE HIGH COURT OF JUSTICE 5th December 1962

No: 1498 of 1961

In the Matter of the Esgtate of Peter
Chandroo late of La Romain, in the
Ward of Naparima, in the Island of
Trinidad, deceaged.

BETWEEN
PANDIT DINANATH TEWARI and Plaintiff-
JOSEPH CHANKARATH SINGH Appellants

-~ and -



In the High Court

No,.b

Affidavit of
Kelvin Lucky

5th December 1962
continued

10.

KELVIN LUCKY Defendant-~
Respondent

I, KELVIN LUCKY, of the Town of San
Fermando, in the Island of Trinidad, the
defendant in this action, make oath and say
that no paper or parchment writing being
or purporting to be or having the form or
effect of a Will or Codicil or other testa-
mentary disposition of Peter Chandroo late
of La Romain in the Ward of Naparima in the 10
Island of Trinidad, deceased, the deceased
in action, or being or purporting to be
instructions for or the draft of any Will
Codieil or other testamentary disposition
of the said Peter Chandroo has at any time
either before or since his death come to
the hands possession or knowledge of my
Solicitor in this action so far as is
known, to me this deponent save and except
the true and original last Will of the said 20
deceased hereto annexed and marked "A" the
said Will bearing date the 1llth day of
February, 1957,

SWORN to at the Court )

House in the Town of

San Pernmando, this Kelvin Tucky
5th day of December,

1962

Before me,
Sgd: Mandah 30

Commissioner of Affidavits.
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No.7
COURT ©NOTES

TRINIDAD AND TOBAGO

IN THE HIGH COURT OF JUSTICE

No.1498 of 1961

BETWEEN
PANDIT DINANATH TEWARI and
JOSIEPH CHANKARAJ SINGH Plaintiffs
- and -~ .
KELVIN LUCKY Defendant

JUDGE'S NOTES OF EVIDENCE

Wells and Ming Iuang for Plaintiffs
Butt Q.C. and Wooding for Defendants.

Wells opens:

Will of 11lth February, 1957 was duly
executed but main issue is whether or not
there was a later valid will,

Witness will say he was called into
house where he was handed paper on which he
wrote down what was called out by Chandroo.
He read it once to deceased who also read

it. The Plaintiff Tewari was present.
Deceased tunen signed Will and 2 witnesses
gigned. After that deceased wrote his

signature again.

In the High Court

No.T

Court Notes
8th January 1963



In the High Court

Plaintiffs!
Bvidence

No.8

Frank Duff
8th January 1963
Examination

12.

PLAINTIFFS® EVITENCE

No.8
FRANK DUTF

Prank Duff gsworn states:

Live Adela Egtate, Chaguanas.
Transport overseer.

I met Peter Chandoo on only one day. That
was Tth September, 1960, I did not know him
before. I never met him after that day. On
that day I met him at his home in La Romain.

It was early in the morning - very near t0 7 a.m.
He was sitting on a Morris chair in the drawing-
room of his home. Pandit Tewari was present.

I went into the houge ana met them there.
Tewari to0ld me that Peter Charidroo wanted me to
write a Will for him. Chandroo said "Yes.
Chandroo handed me a Will of Pandit Tewari's.

I mean it was Tewari's Will. Chendroo told me
he would like it written like that Will. I
read the document. (Shown document).

Thig is it. (Tendered Admitted. Put in F.D.l.)

After I read the document I returned it to
Chandroo. I said I would write the Will for
him. He said to look on the drawing room
table by the front window and I would find some
writing paper. I looked there and took a
single piece of paper. I went to the centre
table near to where Chandroo was gitting. It
was a round table. A type on which ornaments
are put. I pulled a chair to this table and
sat., I took out my pen and according to how
Chandroo called out to me I wrote on the paper
When he was finicshed I read it over to him.

He said that was what he wanted. I handed him
my pen and he signed his name on the same paper
I wrote on. After he signed than Pandit
Tewari signed. Chandroo took it back and
gigned it I think under ours but I did not
really see where. When he signed Tewari and

I were both present. Tewari was present when
Chandrooc was dictating. When I signed Tewari
and Chandroo were present. When Tewari signed
Chandroo and I were present.

10

20
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40



13.

After Chandroo signed the second time he In the High Court
folded the paper and kept it, he handed me o e
back my pen. I remained for a few minutes. A '
Then I said to Tewari "Lend me that car as I g&?égﬁtgfs
had asked you". I toock the car and went out.
I returned about an hour later. I blew the
horm. Tewari came out and made a sign for me No.8
to wait. Shortly after he came out and we
went to Cunupia to hig home. Frank Duff :
8th January 1963
10 (Shown document) This is the Will I Examination
F.D.2. wrote. (document tendered. No. Objection continued
7/9/60.F.D.2,) I see some stamps on it. I do not
know anything about them, When I left it
with Chandroo they were not there. Below
where they are was blank, The front is in nmy
handwriting. There is a signature at bottom.
"Peter Chandroo". That ig the signature
Chandroo wrote in my presence. Apart from
that signature the rest of handwriting on
20 front is in my writing.

On back the top two lines and my signa-
ture is where Pandit Tewari signed in ny
presence and that of Chand¥od. ~ Below that is
where Chandroo signed after he took back
paper.

Between 7th September, 1960 and today I
have not seen this document. Pandit Tewari
had told me on previous day that he was
Chandroo's brother-in-law. I have been

30 friendly with Tewari for about 30 years. I
subsequently came to find out that Dr., Omar
Maharaj was related to Chandroo. I know Dr.
Maharaj personally. Those are the only two
relatives of Chandroo that I knew then.

Since then I have not seen any of them.

The house in La Romain is still there.

Cross-examined by Wooding: Crogs-
examination

I live at Adella, I have been living
there for about 8 months. Prior to that T
40 was living at Woodford Lodge Estate from
February 1961 up to when I went to Adella
Estate. Prior to February, 1961 I was liv-
ing on David Toby Road, Cunupia. I lived
there for about a year and a month. I had



In the High Court

Plaintiffs!
Evidence

No.8

Frank Duff :
8th January 1963
Crogg-
examination
continued

14.

not lived in Cunupia before. I lived in
Chaguanas for many years. On T7th February,
1960 I was living in Cunupia. Pandit Tewari
also lived in Cunupia on Southern Main Road
about 3 miles from me. I was living on his
premises. He did not. I did not pay any
rent. I had privilege of living on his
premiges.

I have been friendly Wwith him for about 30
years. Sometimes™I Saw him twice or three
times a week, sometimes once a month, sometimes
once in three months.

T went to his house in Cunupia on 6th
September, 1960 because I heard he was ill. I

went to see hin. I heard so on 5th. When T
went on 6th he was in bed. Do not know what
was wrong with him. I did not ask. He did

not tell. He was in pyjemas and said he was
not feeling well. He did not say how long he
had been in bed. I agked him how he felt.

He gaid not well, I did not ask him how long.
I did not ask him any further gquestions about
his illiness. We talked about other things.

He said he was glad I had come along as he had
got a message that hig brother-in-law at La
Romain wanted to see him, He asked if I would
drive him there. He drives but said he was
not feeling well enough to drive that distance.
I cannot say how far it is. It is more than
20 miles - less than 100 - less than 50. I

have passed through La Romain on many occasions.

Cunupia to Port of Spain is about 16 miles.
Do not know if Cunupia is further from Port of
Spain or La Romain. I cannot count myself.

Tewari did not say what his brother-in-lew
wished to see him about. I did not ask. I
agreed to teke him. He said he wanted to
leave early in morning.” ~T"reésched his home
about 6 a.m. and we left immediately. On way
Tewari did not say why he was going. 1 was
merely going as a friend to drive. When I got
t0o the home in La Romain Chandroo was sitting
in Morris chair in drawing room. There in a
gallery. Tewari went in alone. He told me
to wait awhile. I remained in car. He was
in there for 5 or 10 minutes. He came out to
car and asked me to come in. I now say he

10
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15.

called from gallery. He introduced me to In the High Couxt
Chandroo. -
s .

At that time I was not working for about g&?éﬁgégfs

2 or 3 months. I remained unemployed for 4

months after that. After introduction Tewari

said Chandroo wanted me to make Will. Not No.8

immediately. I spoke to Chandroo before.

I saw Chandroo in pyjumas. I saw left hand Frank Duff

demaged. I asked if he had had an accident. 8th January 1963

He reised arm and said that his arm had been Cross-

injured some years ago when he went to arrest examination

a man on the egtate at Moruga. He said the continued

man had made a chop at his head and he parried
with his arm. It was left arm.

A couple of geconds after that Tewari said
Chandroo wanted me to write his Will. I was
surprised. I had never written a Will before.
I had never witnessed a Will before, nor been
nemed executor. Never had any connections with
a Will before. Had not made one for myself.
Chandroo said he wanted the Will drawn up in the
form of the Will he had there. Tewari can ~

write. I had never geen Chandroo write apart
from signing his name. He took his time to
sign. He did not appear to be writing like an

illiterate man. So far as I know it was physi-
cally possible for either of them to have writt-
en the Will,

Chandroo dictated to me what he wanted me
to write. I wrote it. He sat in chair, held
Tewari's Will in his hand while dictating to me.
I made no suggestions about changes or adding
anything or taking out anything. I took no
pert in language of Will; nor did Tewari.
Throughout whole transaction I merely acted as
a scribe. I read it over. He did not ask me.
I read it for him to see if I had made any mis~
take. I should think I read it because it was
my duty to do so.

. Everything on F.D.2. in my hendwriting was
put down from beginning to end as Chandroo

spoke. I only wrote once apart from signa-
tures. After I had written all, Chandroo
signed his name. Chandroo asked me to sign

document . He also asked Tewari to sign.
Chandroo was in complete charge of the Will
making operation. He did not expect me there



In the High Court

Plaintiffes?
Evidence

No,.8

Frank Duff

8th January 1963
Crossg~
examination
continued

16.

that day. I never knew him before. Tewari
t0ld me Chandroo had agked him to come on that
morning. He did not say why he wag asked to
come that morning. He never told me later.

I first saw the Tewari Will when Chandroo
handed it to me. I had not heard about it
before. Chandroo had it folded in his hand
when I came in. He held it during early con-
versation. I heard someone speaking in vack
of house but I did not see anyone except Chan~-
droo and Tewari. I came to conclusion there
were other people on premises.

When I left I told Tewari I was going to
see my cousin where he works at Foregt Reserve.
His name is George Duff. I did not see him.

He was not there. He had been at his job that
day. I was away about 4 of an hour. Do not
know distance to Forest Reserve. I am unable
to give an estimate. I do not know the mileage
When I came back I did not tell Tewari I had
not seen my cousin. I touched horn of the car.
He mede sign. When he came to car he had noth-
ing in his hand. He did not have the Tewari
Will in his hand. Do not know where it wasg.

He may have had it on him,

While Chandroo was dictating to me he had
the Tewari Will in his hand. After dictation
I do not know what happened to it. I think he
may have put it on table.

We went back to Tewari's home at Cunupia.
I did not stay there. I left on my bicycle.
On way back we 4id not discuss the Will at all.
Tewari did not say that was the reason why
Chandroo wanted him to go and see him. Chan-
droo did not make any mention of any previous
Will -~ nor that he wanted to change a Will.

I next saw Tewari may be a couple of days
after. He wag not fully recovered. I saw
him at his home. Not in bed. In the hall
sitting. We had general conversation. No
mention of Will, I saw him regularly. I
cannot say when he recovered from illness. I
would say he was better by October as he drove
up to my house. Cannot say if it was early
October but sometime in QOctober. He appeared
to be perfectly well. He did not complain to
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me. During October he may have been to my In the High Court
home 2 or 3 times. In November he came to ny —
house on more than one occasion. In that Tlaintiffs®

month he asked me to come to Port of Spain to
solicitor in commection with Will. I~ came " and
swore to affidavit. Tewari accompanied me.

He had Chandroo's Will. I came for purpose No.8
of swearing to affidavit because I had attest-

ed that Will. I came with Tewari in one of Frank Duff

Evidence

the Chandroo's cars. Do not know which. gth January 1963
ross-
Tewari told me he wanted me to swear examination

affidavit so that Will could be probated. I continued
thought he had sworn to affidavit. He diad

not explain why he had not. I never knew he
had not. Tewari introduced me to two of
Chandroo's sons in car. One was George.

Other I cannot remember. Also to a man call-
ed Chankarjasingh who is Zxecutor in Chandroo's
Will. Do not know if he and Tewari swore
affidavits on that day. They were in soli-
citor's office with nme. That was on 16th
November. Tewari sent to call me same morn-
ing and said he wanted me %o go to Port of
Spain. I met Chankarjasingh at Tewari's home
with two Chandroos. Do not know if the Will
was at Tewari's home. I first saw it on 16th
when Tewari handed it to Mr.Roberts, Solicitor.
Do not know when Tewari arranged with Chankar-
jasingh to meet him. Do not know where Chan-
karjasingh was. He did not say he was sur-
prised there was a Will. I never heard him
ask to see it.

When I went to swear affidavit I le&ft
Tewari and Chankarjasingh in Robert's office.”
I went to part of office where Commissioner of
Affidavit is. I never heard Chankarjasingh
make mention of any other Will. He never said
he had been Executor under a previous Will.

I went back to Roberts' office on first day of
hearing of this matter. I think that was 10th
December 1962, Never went back to swear any
other affidavits.

On T7th September, 1960 I should think
Chandroo's mind was perfectly clear as he could
explain things to me. He dictated to me. I
would say he was in charge of the events at his
house.
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18.

When I said earlier-that I had not seen
Will since Tth September, 1960 I meant I had
never handled it or read it. I did see it
at Roberts'office.

Not re-examined:

Court rises. Regumeg 11.05 a.nm.

Deed No.14357 of 1960 from Registrar
General's office agreed by Counsel and putb
into evidence. Dated 26th September 1960
between Peter Chandroo and Aubrey Cummings 10
(Marked "X").

No.9
PANDIT TEWARI

Pandit Tewari sworn. states:

Live Southern Main Road, Cunupia.
Hindu Priest.

I knew Peter Chandroo. He:wag~tarrisd”
to my cousin. On 7th September, 1960 I went
0 his house at La Romain. I travelled in
my car driven by Frank Duff. We reached La 20
Romain sbout 6.30 a.m. t0 7 a.m.

When we got there I went inside. Duff
waited in the car in yard. I met Chandroo
gitting in drawing room. I spoke to him in
connection with a Will. I said I had brought
my Will for him to see. He took it. (Iden~
tifies F.D.1.) He read it. He said that is
how he would like to have his Will made. He
agked me to write it out for him. I t0ld him
I was not feeling well but I have a very good 30
friend in my car who came down with me and if
he liked I could call him in and he can write
it out for me. Chandroo said yes.

I went to car and called Duff inside.
Duff came in. T introduced him to Chandroo.
Chandroo offered him a seat. He gsat. Then
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I told Duff that Chandroo would like him to In the High Court
write out a Will for him. Chandroo asked —e
Duff if he could write it out for hinm, He Plaintiff's

gaid yes. Chandroco told Duff to go to South-
wegt corner of my drawing room and he would
find some paper on a table. It was many
sheets, of writing pdper. Duff went there and No.9
got the paper and came back to the seat where

he had been sitting. Duff pulled the centre Pandit Tewari
table to him and Chandroo dictated to him from 3Sth and 9th

Fvidence

the Will while Duff wrote what he said. January 1963
Examination
When he was finished Duff read the Will continued

for him that he had written. He handed it to
Chandroo. Chandroo read it and said it was
gquite alright. Then Duff put the centre table
in front of Chandroco. Chandroo placed Will on
it. He took Duff's pen and signed the Will.

I was present. 5o was Duff. Then Duff sign-
ed. Then I signed. Then Chandroo signed
again. (Identifies F.D.2.) When Duff and I
signed Chandroo wag present.

After Chandroo signed second time he gave
Will to me. He asked me to keep it in my
possession and not to tell anyone of the chil-
dren anything about the Will. I left with the
Will and kept it in my possession until I hand-
ed it to solicitor on 16th January, 1961 I think.
I went on 15th Januery to La Romain to meet the
children, but 4id not. It was the next day I
took Will to Solicitor. I came to Port of
Spain.

When Chandroo signed the Will on 7th Sep-
tember he was quite normal but not too well.
He saild he was not feeling well. He was sick
sometimes and well sometimes. His physical
and mental condition were alright.

Cross-examined by Butt, Q.C.: Cross—
' examination
Before 6th September, 1960 I had a talk
with Chandroo about his Will. That was on 4th
September 1960, He said he had a will prepar-~
ed by Mr. Chadee and he is not satisfied with
that Will bscause a certain percentage of the
egbtate in that Willi will be going to his girl
children and if in case any of the girls were
to die their share of the estate will go %o
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In the High Court sons-in-law and they can give his children a

Plaintiffs!
Bvidence

No.9

Pandit Tewari
8th and 9th
January 1963
Cross~
examination
continued

bit of trouble. He said the last Will was
prepared by Chadee, I asked him why he did
not prepare a deed in favour of his children
rather than make a Will. He accepted my
suggestion, and called 2 of his daughters,
Stella and Ithel. He to0ld them to see Mr.
Cameron, Solicitor and tell him to come and
prepare a deed - not Mr.Chadee as he had al-
ready condemnsd Mr,.,Chadee saying he did not want
that rogue. I now say he did not say anything
againsgt Chadee I do not know Chadee had drawn
Wills for him in the past and he changed them
on his instructions. He did not say Chadee
had been in touch with him up to that day. He
did not say he had been his good friend and
adviser up September for the whole year and
before that. I do not know now that that is
SO0 I do not know that on 26th September,
1960 Chadee prepared a deed for Chandroo. He
gave no reason why he should not send for
Chadee.

The 2 daughters left for San Fermando to
get Cameron., Chandroo's friend Chankarja-
singh who was present also left. =~ I wag there
alone. Chandroo to0ld me that although "hs had
sent for Cameron it was still not his desire
to make a deed because the children will ge?
to know either from Cameron or his clerk and
they will worry his life. I suggested to him
he could have a Will prepared in favour of
children to suit him. I did not suggest
Cameron. Chandroo was the one to say who he
wanted. He was afraid it would get to know-
ledge of children. As far as I understand
the children were using all kinds of language
to hin. The girl children. I do not know
about George. I did not ask what language
they were using. I do not know what George
got under the old Will.

I told him I had a Will and if he wanted
I could bring it for him to look at and if he
liked it he could have his prepared the same.
He said alright. I arranged to bring it for
him on Tth September. I left.,

On 4th September 1960 I was not too well,
I wag better then on 7th September. I was
worse than I am now. I next saw Chandroo on
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Tth, that is next time we spoke. I did not
communicate with him between. When I went on
Tth I did so because of arrangement. I had
made on 4th and for no other reason.

I cannot say exactly how far Chandroo
lives from me - about 18 or 20 miles. Duff
drove me, I had arranged with him on 6th.

He came to see me. He gaid he had been told
I was not feeling well. I said I was not
feeling well, I cannot remember if T was in
bed. I wag dressed either in shirt and pants
or in my dhoti. Canmmot remember which.

Duff may have asked me what was wrong. We
spoke about my not being well. He must have
asked me what was wrong. I did not say how
long I had been in bed. Do not remember if T
was in bed.

I told him I had an appointment with my
brother-in-law at La Romain next morning.
Duff is a very good friend of mine. I asked
if he could do me the favour of driving me to
Lz Romain. I éid not tell him what the
appointment was about. We must have spoken
on the way. I did not tell him what I was
going about.

I went into house and gave Chandree copy
of Will. He read it and said he liked it.
He asked me to write g Will for him. I did
not ask him why he did not get a lawyer. I
said I did not wish to write it as I was feel-
ing i11. I was feeling my body. At that
time Chandroo was quite well. I said I had a
friend in car. I went to car and brought in
Duff. I went to left front door and spoke to
Duff through window, I told him to come in-
gide and meet my brother-in-law. I did not
say why. At that time Duff was employed at
Woodford Lodge Estate. I knew that. I now
say he had just recently lost his job. He
was living in my house at David Toby Road rent
free. I did not think of charging a friend
rent. I had known him a long time. As long
as he lived in my house I never charged him
rent. He wags there about 6 or 8 months.

H~ got out of car and we went in together.

I have a clear recollection of that. I intro-

duced him to Chandroo. I t0ld Duff that

In the High Court

Plaintiffs!?
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No.S

Pandit Tewari
8th and 9th
Januvary 1963
Crosg-
examination
continued
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22.

Chandroo wanted him to write out a Will for
him. Duff said he would write it. I had
given my Will to Chandroo. He kept it from
that time. He gave it to Duff who read 1t.
I think Duff read it. Duff gave it back to
him. I think Duff read it. Chandroo then
dictated. No one but Chandroo took any part
in wording of Will., ©No suggestions. All
that Duff did was write what was dictated.
No discussion about how it should be done. I 10
do not know why Chandroo gave Duff Will to
read. Do not remember if Chandroo gave Duff
the Will to read.
After Will was dittated DUff read Will
and handed it to Chandroo who read it and said
it was quite alright. I am sure both read it.
It was not that Duff read it and then Chandroo
signed it. When Duff read it Chandroo
accepted it as heing alright. Chandroo read
before he signed. 20

Chandroo handed me back my Will immedi-
ately after we had all signed his. He hand-
ed me his Will at same time. He was then
gitting in Morris chair. I wag sitting in =
chair. Duff weas also. Chandroo sgaid
"Pandit, do not let my children know anything
about this Will until after my death or they
will trouble me." I do not remember if Duff
had left already, he said it openly. I now
say 1 cannot remember if Duff was present when 30
Chandroo handed me Will,

There was no one there but the three of
us. Family was in house in other part.
Chandroots wife and I think, one of the
daughters and her children.

I had never been a witness toa Will before -
nor prepared one. I do not know how to pre-
pare one or what were the requirements for a
proper Will., Did not discuss it with Chan-
droo. As far as I know none of the others 40
knew what was requegted. ™ T 'do Adt know now
what they are. I did not know if there were
any requegts. Once a Will is prepared by a
pergson in favour of his family it is wvalid.

I signed the Will once. Ag far as I know
there was no necessgity or advantage in signing
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twice. I did not expect Chandrco to sign In the High Court
twice. e
N .
Duff handed Chandroo pen. He signed, g&?ggﬁégfs
Duff signed. I signed. He handed it back to
Chandroo. He gigned again. “No oiie asgked why.-
I understand a document needs only one signature, No.9
I knew he was not a mad man and knew what he
was doing. Pandit Tewari
8th and 9th

Duff left me there to go to Oropouche to January 1963
meet some of his family. Do not know where or Cross—
what family. He asked me to let him use my examination
car to go to Oropouche to meet some of his continued
family. He may have told me it was a cousin.
Do not remember if he said Forest Reserve.
He said working at Forest Reserve but living at
Oropouche. He was away for about £ hour,

On our way home we spoke normally but not
about anything special. Do not remember
speaking about Will or what happened at house.
We did not speak of Chandroo wanting to change
Will because of family. Do not remember if T
told Duff that Chandroo asked not to mention
the Will to anyone. I know it would be no
good for me to keep the secret if Duff spoke
about it. I told Duff at Chandroots home that
Chandroo would not like any of his children to
know of Will, This was after the signing of
the Will and btefore Duff had left to go out.

I think Chandroo had told me so before Duff
left. When he t0ld me so we were all still
sitting on chair.

Chandroo died on 5th October, 1960. .
Later on I heard about a Will made by Chadee.
Chandroo had t0ld me so. I know who Chadee
was and that he could be found in San Fernando.
I knew how to get in touch with him if I
wanted to. I did not as I had no reason to
do so. On 5th October 1960 when Chandroo
died I was very sick and could not attend
funeral. After that day I saw Duff often. Do
not remember if I went to his house in October.
I did not go to his house before the 16th
Ncvember. If Duff says so I think he would
be mistaken. During that period I was not
out anl about visiting his house. I was ly-
ing in bed sick. Not all the time. I made
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no effort to discuss the existence of the Will
to anyone. Do not remember if I sa®W Duff qur-
ing thav period. I may have. I sent no
message to him about the Will as it was not to
be revealed. I told Mrg. Chandroo to tell the
boys. I would like to see then. I gaid
nothing about the Will to anyone because I had
promised Chandroo not to say anything until
after his death.

Executors of the Will were Chankarjasingh
and me. I told him on 16th November. I tried
to see him and the boys on 15th but failed. I
left word with Sonny Chandroo at La Romain. I
said his father had left a Will and he must
bring along Chankarjasingh next day as he was
named Ixecutor. He lives on Southern Main
Road at La Romain. I have tried to get a
message to him before as I was sick. I intend-
ed Sonny Chandroo to tell the others sbout the
Will.

The first time I spoke to Chankarjasingh
was on 16th November. I did not recover from
my illness over night.

I do not know that on 15th November, Chan-
karjasingh as Executor under a previous Will
authorised application for a theatre license.

I knew he was an Ixecutor under first Will. I
think Chandroo told me so before the prepara-
tion of my Will. I did not thizak it right +o
get in touch with him. I was sick. I came
to town with him on 16th. He did not say he
had been acting Executor under previous Will.
He did not say he was surprised about this Will
because Chandroo told him he wanted another
Will prepared. He did not mind him knowing.
Chankarjasingh did not say it was funny I wait-
ed so long to tell him gbout Will.

I went to Mr.Roberts to apply for probate.
I did not have to get instructions from anyone.
I chose Mr, Roberts as he is a regpectable men.
I d4id not go to Chadee or Cameron. I preferred

t0 go to Mr. Roberts. Anyone does my legal work

for me. Not Mr. Roberts. I preferred to go
0 him this time. He told me I would have to
swear to an affidavit. He said that Chankar-
jasingh and Duff also had to swear to affidavits.
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I swore to an affidavit the same day. It is
not correct I swore to it in August. I swore
at Robert's office. I swore to one Affidavit.
(Shown document) This is my signature.

That is the Affidavit, I swore to. That is
another one that was sworn to in front of a
J.P. at Cunupia. I cannot remember how many
affidavits I swore to. (Shown document That
is Duffts affidavit sworn to on 1l6th Novefber.
I do not remember if I swore 0 one on thé
same day. I did not bring Duff down on that

day so as To make him commit himself. Do
not remember if the application for probate
wag not made until 22nd August, 1961. It

was done on nmy instruction.

I told Sonny Chandroo on 15th November
about Will, I did not see any of the chil-
dren after that in November. I saw some of
the boys in December. Do not remember who
or where, I wrote to Pearl Lucky on 3rd
January, 1961. I did not tell her there was
a Will. It is true I told the boy about the
Will on the 157h November. T wrote Pearl
Iucky a courteous letter to attend a confer-
ence., I intended to put the Will before
them, I did not know the Executors were pro-
ceeding with probate of the earlier Will. I
had not made any application for probate of
my Will as I was sick. Chankarjasingh had
suggested we wait until January as the Xmas
Holidays were coming on. I did not know
steps were being taken about other Will.
(Letter to Pearl Lucky put in P.T.I.

9th January, 1963,

Appearances as before.
Pandit Tewari (Continuing to Butt Q.C.)

The meeting was held on 8th January,
1961. Singh was present Fthel Massamood,
Stella Motilal. Maud Lalbeharry. Byron
Chandroo, Claude Chandroo. All related to

Chandroo, except Singh. Charles Chandroo
was present also. Pearl Tucky, wife of
defendant. Gnorge Chandroo was there. I

had the Will. It was a copy of the Will.

In the High Court
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8th and 9th
January 1963
Cross=—
examination
continued



26.

In the High Couxrt I did not read it out. I gave it to Claude.
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Pandit Tewari
8th and 9th
January 1963
Cross~
examination
continued

I had not been recommending his interests to
Chandroo. I thought it was better for me to
give him the Will. For no reason, because 1t
belongs to him. I had witnessed it and given
instructions for probate, I had been given Will
to keep and not to disclose it until Propeér. ~
I thought it better the children shoiild read it
among themselves. No prayer was said by Singh.

I called the meeting. When they were all
gathered I gave the Will to Claude. I said
"Children this is a Will left with me by your
father and I give it to one of you to read".
The meeting ended very stormy. It is not true
I did not read the Will because I said I had
forgotten my glasses. My attitude was not to
ask the family to make peace. No one said
they wished to see the gignature on the Will.
The copy was typewritten. No one mentioned
about any signature.

The row was because Charles began t0 use
some filthy language. I do not know if he was
getting a bigger interest under this Will. I
do not know even now the provisions of the
earlier Will. I was not interested. Chandroo
told me he did not like that Will because some
of the girls were coming in to own part of the
property. Under my Will the boys shared the
property alone and the girls got E5000.00 each.
I never asked Chandroo about the earlier Will
and what was the difference. I wag not
interested.

I do not know that George Chandroo was on
bad terms with his father. Do not know that in
the earliexr Will he got only life intersst. Do

not know George ran ZEmpire Cinema for his father.

Do not know father complained George did not
account to him. Do not know it was with diffi-
culty that father was persuaded by Chadee to
give George anything at all under earlier Will
and eventually consented to give him only life
interest.

Chandroo told me there was an ealier Will.
I believed hin. Do not know Chadee was in
course of getting probate of that Will. Never
saw any advertisements of it. I read the
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newspaper sometimes, Do not know if the In the High Court

advertisement appeared in October and

November. Plaintiffs'
Evidence

I know that the other people did not know

about the Will I had., I did not expect anyone No.9

to be seeking prubate of an earlier. I know ’

Chankarjasingh. I was not seeing him Pandit Tewari

regularly. I sew him on 16th November. He 8th and 9th
t0ld me he had given instructions s&about the January 1963
cinemas the day before. He said he had signed ¥

some papers about cinemas but I cannot remem- gigzigation
ber all he said. I did not know what he was continued

talking about. From what he said I got the
impression thav the signing of the papers was
a proceeding with a past Will.

At the meeting of 8th January, 1961 Stella
did not ask why so late as three months after I
just came up with this document. Mr., Lucky
said the papers I had brought were false and
bogus. The meeting broke up because the fam-
ily was saying this was not a correct Will and
I should have bvrought it before. I said I
was sick and I sent several messages to then.
I sent one by Maud Chandroo to all the chil-
dren. Later by Mrs. Chandroo (wife) to tell
the children I would like to see them. I did
not say to tell them I had a Will because I
wanted to call them together ags I could put
the Will in their hands. I did not tell
Singh because 1 did not see him. T told
him on 16th November but did not tell him to
tell the family. I suggested to him we
should have a meeting with the family. He
sald to wait until after the Xmas holidays as
he was being ordained. At meeting of 8th
January, 1961 I said I had not told them before
as I was sick. I think I told them that
Singh had suggested to me to wait.

I d4id not make two efforts to get Chandroo
t0o change his earlier Will which he refused.
It is not true that in August 1960 I was trying
to irduce Chandroo to give consent to his son
Byron marrying a girl related to me, It is not
true question of cinemas came up. It is not
correct that i September 1960 I went to his
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house and discussed Byron and this girl. it

is not correct that Byron and he would not

join hends with this girl as she was not a
Christian. I did not raise the question of

the Will and say Byron should be getting a

larger share as he had helped his father.

Chendroo did not refuse. Do not know that two

days before Chandroo died George brought Mr.

Cameron to persuade him to change his Will and
Chandroo refused. 10

I gave instructions to Mr.Roberts to pro-
bate Will on 16th November. That was in writ-
ing. (Butt asks for it. Wells produces it.
Counsel agree that a copy should be made of the
entry in the book). That is my signature.

It is not true I went to see Charles Chandroo
regularly after his father died.

Re~examined:

Peter Chandroo had 5 sons. Those are the
ones mentioned in the Will I got. He had 4 20
daughters. Those are the ones mentioned in
the Will. The daughters are all married. The
husbands names appear. The defendant in this
cagse is married to Pearl. Peter Chandroo's
wife is Lillian., She is alive.

I got on very well with Peter Chandroo.
I lived about 20 miles from him. Used to
vigit him sometimes once a year. Sometimes he
came to my home. We met once or twice a year.
We never used to have discussions about the 30

family. Sometimes the children used to come
to my home. I used to see them; more than
father All of them. When they were pass-

ing my way they stopped. Up to Chandroo's
death I was on good terms with all children.
I was not connected in any finaneial way with
Peter Chandroo. Had no busin€ss with him.
Not with children. Do not owe them money.

Nor they me.

I worked for Woodford Lodge Estate ag an 40
overseer. Now that I am retired I am still
paid by them. I own the hougse I live in.
Also own Duff lived in. I owned an estate
at Fyzabab of 14 acres given me by my father.
It is sold.
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On 5th Sepbtember Chandroo sent Ethel In the High Court
and Stella to call Cameron. He told them to e
tell Mr. Cameron to come there on Tth to pre- intiffs!
pare a deed for him. They left immediately g%iégztg S

and went. Neither protegted. I was not
pregent when they returned.

No.9
I am not maeking any charges against
Chadee. Pandit Tewari
8th and 9th
I showed Chandroo my Will on 7th Sep- January 1963
tember. (Shown F.D.l.) This is it. The Re—examination
witnesses are Pandit Jaggernauth and Mr.M.A. continued

Ghany, barrister-at-Law. He prepared it.
Chandroo knew that.

After preparation of Will I got very
sick I suffer from my heart. I get pains
from it. Sometime in 1961 T was stabbed 3
times in my back by a man. That was towards
end of 1961. Cannot remember how long after
Will about a month or two after preparation
of Will. I wags taken to San Fernando Hos-
pital and staved there six days. When I went
home I was not well. I went back to hospital
every week for treatment for about 1% months.
I did not go to Chandroo's funeral because I
was sick with my heart. That was before
stabbing. I was i1l on that occasion for
about 2 weeks. I had to be in bed most of
time, I did not visgit Claude during that
period.

By 15th November I was feeling much
better. I went to La Romain and to Mr.
Roberts.,

On 16th November I t0ld Chankarjasingh
about my Will. He went to Mr.Roberts with
me and signed Mr,Roberts' book. I signed
only book on 16th November. A paper was
brought to me while I was sick at home on 22nd
August, 1961. I also signed a paper at In-
land Revenue Department. Do not remember
when. No other documents.

On day the Will was »ead at family meet~
ing the ones making a row were Charlesg, Pearl
Lucky, ILthel Massamood. Only those three.
The others keypt quiet or were trying to make
them quiet.
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No.10
JOSEPH CHANKARAJ SINGH

Joseph Chankara]j Singh sworn. states:

Live La Romain. Minister of the Gospel.
I was born in India and came to Trinidad in
1908. I speak English Poorly. 1 have known
Chandroo for over 40 years. . We lived nearby
and visited almost every day. I am on good
terms with his children. He used to discuss
his private affairs sometimes. In 1957 I was 10
named Executor in a Will he made at Kelvin
Lucky's home. Peter Chandroo dictated the
Will and Mr. Chadee wrote it. Chadee and I
gigned as witnesses. On the day it was signed
I did not know what was in it. That wag in
1957 at Lucky's house. Chandroo never dis-
cussed it with me afterwards.

Later he spoke of turning his whole egtate
into a company. Never did. Then he decided
to make a Will. On 4th September, 1960 I was 20
called to hig home. When I got there I met
Pandit Tewari. I did not know him before. I
was introduced in the drawing room. He took
us into bedroom. Do not remember if anyone
else in drawing room. In bedroom were Chan-
droo, Tewari and me. Chandroo spoke of making
Will. Tewari suggested making a deed. Chan-
droo said he had no time now to make a deed.
He said he thought it best to make a Will right
away . Do not remember how talk came up. 30
There was no discussion about a deed. Chan-
droo decided to call another lawyer - lir.
Cameron. He called his daughters Ethel lassa-
mood and Stells Motilal. He t0ld them to call
Mr. Cameron as he wanted to make a Will.
They left. It was getting.late for my service
and so I left and went awa¥y. ““I-think it was a
Sunday, I cannot remember exactly. Chandroo
told daughters merely to get Cameron to make a
Will - no more. 40

On 30th September 1960 I was called again.
Ethel Magsamood came. I went. Chandroo was
in bedroom. He told me he had given all his
property to his 5 boys. I asked what about
the girls. He said the girls have. There
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was a window next to his head. Ethel was In the High Court
reading a paper. Stella was leaning on win- e
dow. Ethel left paper and rushed to fathe;i Plaintiffs!

I said to girls "You hear what your father
said". Ethel asked her father if he said he
had given all to the boys. Chandroo looked at
me end put his finger to his lips. He did not No.1l0
answer. Ethel took it very hard and murmured

and grumbled. Stella and two others were talk- Joseph Chankara]

Evidence

ing. Ethel was very much cut up. I think I  Singh
left. 9th January 1963
Examination
The next Saburday Ethel came to my house continued

and asgked me to speak to her father. Chandroo

was still alone. She took me to him. I told

him “"Brother, yca should consider again to give

something to the girls". He said "Do not give

me any headache" and turned his face. Ethel
was present.

Chandroo was ailing for sometime. He got
a gstroke on Sunday day after Ethel spoke to me.
He could not speak after that.
Resumed 11.15 a.m,.

Continuing:

Much later I learnt from Tewari about a
Will. I think that was 16th November. ILarly
on 16th I received a message Tewari wanted to
see me. I went to his house at Cunupia. He
showed me a Will signed by Peter Chandroo. I
came to Port of Spain with Tewari to Mr.Roberts.
George and Chandroo and Duff came too. ™~ "I
spoke to Mr, Roberts and signed instruction
book. I returned home.

(Shown F.D.2.) I see Peter Chandroo's
signature here. I knew Peter Chandroo's sig-
nature before. I know it well.

I was present at a meeting at Chandroo's
home in January. Tewari invited me. It was
to read Will. I had been to Roberts in Novem-~
ber at that time my ordination was coming up.

I was very busy snd had said I could not be at
the meeting until January. I am a Presby-
terian llinister and was due to be ordained.
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32.

I went to meeting after lunch. Pregsent:
All children except Mrs.lucky.” Do ndt remem—
ber her there. The husband of the girls
were there., I think Kelvin Lucky was there.
It igs long ago. The son's wives were not
there. Do not remember if Chandroo's widow
was there. She would hardly be there.

While Claude Chandroo was reading Will
Ethel Massamocd jumped up and said "This is a
lie, this is not a Will". Talk opened and
confusion began. The rest of us had to keep
quiet. After the row was going on I cannot
remember anyone remaining. We had to go away.
Charles was supporting Ethel. It is so long
I cannot remember anything. Hector Chandroo
was not present. I know all of Peter Chan-
droo's children. His relationship with them
was very good except that now and again he had
rows with them usually caused by the influence
of Mrs. Lucky against the others. I wasg
usually brought in and I tried to make peace.
It was very simple things - if news came about
any of the children. Pearl Tucky used to
bring the news which led to the rows. There
were no serious quarrels with any of the chil-
dren. George's wife is not an Indian.
Peter's relationship with him was not very
pleasant. They gtill exchanged visits. The
Last Indian customs is to look more for gons
than daughters.

I know the contents of the Will.

Cross—examined by Wooding:

I knew Chandroo over a long period of
time. I do not know of any serious gquarrel
between him and his sons. I know of no reason
why he should prefer one son to another.

In 1956 George wag managing Empire Cinema,
Pyzabad. Chandroo never told me that George
was not accounting for the money and he was
dissatisfied. I know of the Will of 1957. I
remember it being read. In it there was a
distinction between George and the others.
George got less. That was because Chadee told
Chandroo that George had married a negro and no
family would quarrel. George's share was
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33.
life interesgt; all other sons got absolute
interest. I asked Chandroo to also give
George's wife a life interest. Chandroo did
not wish to leave George out entirely. He

did not give him life interest only because I
pleaded for him.,

I heard that Chandroo had made a Will be-
fore 1957. I did not know contents of it.
The Will of 1957 was signed at Lucky's house.
Chandroo was sick then. I used to visit often.
He had been ill for about a month. He was
much better when he made Will. He could walk
about a little. Do not remember if he used a
stick. He covld not go out into yard. He
could go for a drive. Do not know if he could
have visited friends.

Chandroo dictated the Will. He said what
he wanted and Chadee took it down. Then Chan-
droo signed it I witnessed - so did Chadee.
Chandroo asked Chadee to keep it in the office.
Chadee wrote Will with pen. The paper was
foolscap. Do :10t remember where it came from.
That was the Will of 1957 in which George got
life interest. It was not sigried at Chadee's
office - I now say it was dictated at Tucky's
house. We sgigned at Chadee's office. The
Will was afterwards type-written. (Shown
document) This is my signature. If I said
it was signed at Lucky's house I made a mis-
take. %%ocumnnt put in J.C.1l.)

It was signed about a week after the dic-
tation. I went in car with Chandroo from
Lucky*s house. A Will is made when it is sign-
ed but when I said it was made at Lucky's house
I meant it was dictated.

On 4th September, 1960 Chandroo, Tewari
and I had a discussion in bedroom. Chandroo
gsent 2 girls to bring Mr.Cameron to make a
Will. Before they made Will I left. On
30th September, 1961 Chandroo said the girls
had already. I understood that t0 mean he was
not giving them a share equal to the boys. I
presumed he had made a Will as a result of what
he had said on 4th September, 1960. When he
put his finger to his lips I did not take it as
a further indication he had made a new Will.

In the High Court
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34,

On lst October, 1960 I told Chandroo he
should congider again giving something to girls.
He said not to give him a headache. = T73id not
think he had made a new Will. I had already
formed opinion he had made a new Will. I aiqd
not change that opinion.

Tewari sent for me on 16th November. I
had not seen him since Chandroofs death. I
remember he had been at Chandroo's house on 4th
September 1960 when told of making new Will.
During period I had tried to discover from
Tewari if Chandroo had made Will. Had no
interest to enquire from anyone. I had ny own
duties to do. Do not remember if I attended
to any of Chandroo's duties.

Under the 1957 Will Executors were Kelvin
Lucky, Joseph Motilal and me, I went to Mr.
Tgoia~Sue's office with them and gave instruc-
tions to probate that Will. I did so because
I thought it was the last Will of Chandroo. I
dealt with Chadee. I d4id not tell him that I
thought Chandroo had made another Will. (Shown
document) This is my signature. Those are
the instructions (Put in J.C.2.) It is dated
17th October, 1960.

Before that day I had gone to Chadee and
asked for the Will of deceased. It was a
couple of days before. I think a day was fixed
for reading Will. I asked that copies should
be made and sent to the parties interegted.

George used to run Empire Cinema at Fyz-
abad; Claude ran one at La Romain. I gigned
ingstructions with him on 15th November, 1960
with respect to licence. I gigned as Executor
of Will of Chandroo. (Shown document) This
is it. (Put in J.C.3.)

On 16th November 1960 I heard of Will of
Tth September 1960 A few days later I told
Chadee there was another Will and I did not sign
any papers under old Will. I was passing his
office. I did not think it so important. I
did not give him anything in writing. I went
by myself. Do not remember if I told other
executive about new Will. I did not think it
important to tell them. I thought Chadee would
like to know. I told Cnadee in same week. He
asked me nothing about it at all. He did not
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ask why I had waited so long. No conversa- In the High Court
tion at all. I said I was not able to con- et
tinue with the old Will. That was all. Plaintiff's

Chadee did not say that the authority to Ividence
George and Claude would have to be given by
new Executors.

No.1l0
On 16th November I arrived at Tewari's
house between 7 to 8 a.u. Duff was there Joseph Chankaraj
and Tewari's family. We came to Port of Singh
Spain in Peter Chandroo's car. George, 9th January 1963
Claude and I had come in it from La Romain. Crogss-
On that day I first saw the Will at Tewari's. examination
I did not say I was surprised I was not sur- continued

prised because T had heard talk of making a
Will. I asked Tewari why he had not got in
touch with me before. He said he was very
gick. I did not ask why he had not sent a
nessage . When he said he had been sick I
left it there. I did not tell him I had
been acting undsr the ola Will. I may or may
not have mentioned old Will. He told me
about new Will and that I was an Executor. I
did not ask him when it was made. I think he
said he wag present when it was made. He must
have been present when it was made.

At Tewari's house he showed me the new
Will and said I was Executor. I think he
said the boys had got 100% and girls £5000.00.
I think that was all conversation. I do not
remember asking anything about how it was
made.

It is true I went and told Chadee about
the new Will. I attended funeral of Mr.Debi
in February, 1961. I do not remember seeing
Chadee there. I did not speak to him about
the Will.

I canmot remember why I had not the time
to tell the family about the second Will. On
16th November Tewari told me we should tell
members of family. I said I was too busy. I
did not suggest he should do so as it was a
long distance. I was ordained on 8th Decem-
ber, 1960. I do not consider the question
of the Will important where my work is con-
cerned . I had to prepare for Xmas. I
thought the pecple named in the Will should
know gbout it. Tewari wrote to family in
Januazry. I cannot say why he did. When I
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36.

saw Clause I did not think to ask him to let
Executors. I had asked Tewari why he had
waited so long, to inform me. 1 considered it
important he should let me know. I did not
think if it was important to let the others
know because I was busy.

I got written invitation to the family
meeting. Do not remember if it said~that
Tewari had not been able to attend this funeral
because he was gick. Only remember it said
date of meeting and place. My invitation may
have said I was invited as Executor. I take
it that is why I was invited. That was the
firgt time I knew there was to be a family meet-
ing. I may have discussed with Tewari a date
for conference. We had agreed Tewari should
fix a date and let us know.

Adjourned.

10th January, 1963. Appearances as before.

Wooding does not wish to cross-examine
further.

Re~examined:

George Cnandroo was to receive a life
interest under Chandroo's Will. There was
talk about George's wife. As far as 1 can re-
collect Chadee said that if she got an interest
it would lay it open for her fenily to come in,
Do not remember if Chandroo had previously
expregsed what he intended to give George.

Peter Chandroo owned 2 cinemas. Do not
know if he owned lands, near San Fernando.
While he wag very well he managed hig affTairs
himself but when he got ill George lodked after
one cinema, Claude another and Byron the estate.

On 15th November 1960 I went to Chadee's
office to sign paper about cinema. After that
date I did nothirng under old Will. There was
other Executors to that Will. 1 signed a form
with them authorising Tsoi a Suve to act.

Lucky was making arrangements about everything
and when I had to sign I wag brought in.
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No.,1ll In the High Court
STELLA MOOTILAL Plointiffs’
Evidence
Stella Mootilal sworn. states: ——
Live Sen Fernando. Daughter of Peter No.ll
Chandroo Beneficiary under both Willg. Stella Mootilal
Do not remember anything happefiing with %3zgii2€§§iy 1963

my father in August 1960. Once when he was
ill at Mrs.Lucky's place he told me he had
made a Will. Do not remember what year that
was . He went there twice. That was second
time. It was gsome minutes before his death.

He told me he had made a Will which was
in Mr. Chadee's keeping. He to0ld me that my
husband, Ethel and Chankarajsingh were Execu-
tors. He said his boys and girls had shares.
He said it was 15% for the boys and 7% Ffor
girls and I think he said one of the girls, I
believe Maud, got a lower percentage and one
of the boys, I think Charles, got a lower
percentage. That wag all he said. That
was about 2 years before he died.

In August, 1960 my father sent for me,
Pearl Lucky and Ethel Massamood. I went to

higs house the next day with Ethel. Pearl
did not go. The boys were there, George,
Claude and Byroo. My father said he intend-

ed to hand over the entire egtate to 5 boys.
He did not say why. He was well. He said
he would leave something to hold while he was
alive. George said they would make him
attorney over entire estate. Ethel asked my
father if he was giving the boys everything.
He said yes. ©Ethel and I left.
Next morming Mrs.Lucky ¢alled &t my"
house about 8.30. We spoke. I went to La
Romain with Ethel Pearl also went separately.
We met there. We went to my father's house.
He was in the sitting room. Pearl Lucky
told him she understood he was giving the
boys everything. She began to abuse him.
She was angry. She asked if the girls had
fallen from a tree. She said the girls
looked after him when he was sick and none
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38.

of his daughters—in-law did not even his
negro one, she gaid if she had to go on the

street to mind him she would do 86." ~~ My
father 4id not say a word. Pearl said he
ghould die and people gpit on him. I saw

tears in my father's eyes. I left. The
other 2 girls remained. I had no conversa-
tion with him that day.

On 4th September 1960 my father called
Ethel and me and to0ld us he irtended to make
a deed for the boys. He was in his sitting
room. Tewari and Singh were there. They
went with my father into bedroom. My father
came back out and told Ethel to go and get
Mr. Cameron to come on Tth September 1960.
She and I went. I went to my home and she
went on. I returned to my father's that
night. I do not know if Mr. Cameron went.
My father did not speak to me gbout them.

On 7th September 1960 Ethel and I went to
my father. Ethel told him Mr.Cameron could
not come until about 2 p.m. Tewari and my
father were in the sitting room. My father
said not to worry that when he is ready he
will let us know. Ethel left to go to
Cameron. I went into kitchen to help my
mother.

On 30th September 1960 I was sitting in
gallery by my father's window. Ethel was
there. My father sent for Singh. 7.1 was in-
gallery outside window, Singh came. It was

in afternoon. He went into bedroom. From
where I was I heard my father tell Singh he
had given the boys everything. Singh asked

what about the girls. He said the girls have.

Singh came out and asked if we had heard.
Ethel went in bedrcom with Singh. I remained
by window. Singh asked my fabher if he had
given boys everything. My father put his
finger to his lips. Ethel remain standing.

When my father suggested calling Mr.
Cameron to make deed Ethel asked him what
about Mr., Chadee. My father said he did not
want him as he had logt confidence in him.

He did not say anymore. Two weeks before my
father died he told George to go to Chadee and
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39.

get the Will. He did not say why. ~ “He %old~
George to destroy it. Ethel was also present.
George said he would go.

In January 1961 I went to La Romain for
Will to be read. All family present except
Hector in Englard. Maud came in late. The
Will was read. Zthel and Pearl said they
were going to contest. They were quarrelling
among Bthel, Charles and Pearl. They did not
like contents of Will, The others were try-
ing to get them to be quiet. The becys were
trying to explain to girls. In end the 3
left, (Shown F.D.2. I see signature at
bottom of front page. It is my father's hand-
writing. I knew his writing.

Crogs—examined hy Wooding:

I see the writing on front of this docu~
ment. (F.D.2.)

To Court:

All of the handwriting on the front page
is in my father's.

Continuing:

iy father told George to go to Mr.Chadee
and get the Will of 1957 and destroy It.
George said he would go and tell Chadee.
Chadee did not give it to my brother. 1 was
present when George told my father Chadee had
refused to give it to him. It was the same
day my father said it did not matter. He was
angry. He said that when he felt a little
better he would see Chadee and see that the
Will was destroyed.

On 4th September 1960 it was clear he
wanted to make a new Will. That is why he
gave instructions for Mr. Cameron to come on
Tth September 1960. On 30th September 1960
when I saw him put his finger to his lips I
did not think he had made a new Will. I
thought he knew that if he said anything the
girls would make a fuss about his handing over
everytking to boys. On that day he wasg say-
ing he had made a different arrangement for the
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40.

boys. I thought he must have done something.
I thought it might have been a Will.

Jogseph Mootilal and I are husband and
Wife. We are on good terms. I had been see-
ing my father regularly from August till his
death. I t0ld my husband about some of the
conversations. I may have t0ld him about the
one on 30th September 1960. He was never
interested in my father's business. I must
have told him of conversation of 30th Septem-
ber 1960, I knew he was an IZxecutor under
firgt Will, I realised he had a résponsibil-
ity to put that Will forward. I never told
him I thought he should not dc so as there was
a later Will,

There was an arrangement for Mr. Cameron
to come on T7th September 1960. Ethel and I
went to my father's about 9.30 a.m. My
father would have been expecting Mr. Cameron.
Ethel knew Cameron could not come until after-
noon. We went in morning to tell my father.
Tewari was there. Zthel asked my father if
he had changed again after making arrangement.
He said when he was ready he would let us
know.

1 saw Tewari leave. I came out into
gallery. My father in sitting room in pyjamas.
Did not see my father give anything I now say I
was in the back with my mother. Do not know
how Tewari left. I heard o czr horn blowing
but did not come out to see. Many care came
into yard. When the horn blew Tewari was
talking to me and my mother in back. I
offered him some lunch before he left.

Re—-examined

After the horn blew he went into the gal~

lery. He came back into dining room. I
took some lunch in there for him. Geéorge, -
Tewari and I ate lunch together. Then Tewari
left.

My father had arthritis. Sometimes his
fingers were swollen and he could not hold the
pen properly. When he did not have arthritis
he had a bold haendwriting.
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(Wells asks that witness be allowed to In the High Court
leave Court. Does so. Wells says he thinks e
witness did not understand what she was saying Plaintiffs®
about handwriting on Will as she was trying to Evidence
say more. Asks it be put to her again.

Court consents).
No.ll

Witnegs to Court:

Stella Mootilal

I gee this document. I see the writing 10th January 1963
(Pause) I do not think it is my father's (Long Re~examination
pause) the only thing in my father's handwrit- continued

ing is signature. Sometimes when he had
arthritis he wrote differently (Long pause)
This is not his writing.

No.12 No.l2

GJORGE CHANDROO George Chandroo
10th January 1663
George Chandroo sworn., states:- Examination

Live Fyzabad. Manager IEmpire Cinema,
Fyzabad. Married to a negro.

During my father's lifetime he and I were
on good terms. His egtate has been valued for
probate at approximately Z300,000.00. He had
2 cinemas. My brother manages the one at La
Romain. My fatlor also owned about 150 acres
of land at La Rowain. Cannot say value of it.
Part of it is valuable as it is near road and
cut out in house lots. My father rented out
some and sold some.

My father had 2 or 3 illnesses. The culti-
vation was carried on by Byron who also looked
after houses,

My father and I had 2 misunderstandings
about money. Oae was about a cheque in 1960.
We patched it up. Another was about a battery
charger. That was later but do not remember
date., We patched that up. It is not true we
had any row about the recelpbts of cinema.

His first Will was in 1956. The one in
1957 I did not kuow anything about until Chadee
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42.

told me. In 1956 my father was at hospital.
All family present. Chadee took notes and
prepared Will there. Shah signed as witness.
My father was ill.

I first learnt about the 1957 Will about
2 weeks before my father died. My father
called me with Ethel and Stella. He told me
to go to Chadee and ask him for the Will and
tear it up I did not know about that Will
until that day. I went to Chadee next morn-
ing at his office. I said my father had
sent me for the Will he left in"hig care. He
agsked me who had told me about tHat Will. I
said my father. He gaid he could not 4o so
then as he was going to town. He said he
would have to get Tsoi a Sue to go down to La
Romein with him sometime later. I told my
father. Chadee wag not a vigitor at my
father's house. He had been there once to
get a deed signed. Do not remember when.
About 2 weeks before my father died. About
same time I went for Will. I think he came
after I went for Will. I was not present.
My father told me.

Adjourned. Resumed 11.15 a.m.

Continuing:

At one time Mr.Cameron used to be my
father's solicitor. That waa just before he
got 11l in 1956. After that Chadee used to
do our work. I only learnt four days ago
that Chadee is not a golicitor. Chadee did
all my father's legal work. It related
only to the parcels of land he was selling.
Chadee had nothing otherwise to do with the
saleg. One piece wag mortgaged to Barclays
Bank and one to Pooran. They are still in
existence. Chadee in acting for Pooran.
Sallier & Co. for Barclays Bank. In every
deed Salliers made release.

About August 1960 my father wanved whole
family to a meeting at his home. Pregent
were all children except Hector, Charles,Mrs.
Lucky. Maud came late. Singh was also
there. Zthel objected to Singh being there
as he is not a member of family. Father
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said he was an old friend and he was allowed
t0 remain. My father said he intended to
give entire estate to his 5 boys. He said
nothing about the girls. Singh agked what
about them. My father gaid they have enough.
There wag some more talk and meeting ended.
The next thing is when my father sént Te to -
Chadee. I had no further talk with my father
about his property except when he told me that
Chadee brought a deed for him to sign and he
did not sign.

After hig death I heard about another Will.
On 15th November 1960 Tewari came and told my
brothers and me that my father left a Will in
his possession and that Singh was Executor. He
said to bring Singh. Next day we went to
Tewari's and to Mr. Roberts' office.

The 1956 Will is in Chadee's possession.
(Wooding says he is instructed it has been mis-
placed). By that George, Byron, Claude and
Hector were to get 20%. Charles to get 10%.
The girls were to get 3% each exceptMaud who
was to get 1%. My Mother was to have use of
house and cash. I was present when my father
dictated it.

Cross—examined by Wooding:

(Shown F.D.2.) That is dated 7th Septem-
ber 1960 and is witnessed by Tewari. I saw
him at my father's home that day. When I
arrived Tewari and my father in hall. My
Mother and servant in kitchen. No one else.,
I stayed until 1 p.m. While I was there
Stella and Ethel came. I wes present when
Ethel left - not sure about Stellai “ I saw
Tewari leave. Ethel had already left. Stella
was there, She was in dining room. Stella,
Tewari and I ate together in dining room. My
mother was in kitchen. Tewari went and told
her goodbye. My father may have been in bed-
room, I do not remember.

I walked with Tewari to gallery. Left
Stella clearing dishes., I do not think she
came to gallery. Tewari left in car. There
was a brown skinned man in the car. I heard
car arrive. Tewari spoke to me and to Stella

In the High Court

Plaintiffs?
Evidence

No.1l2

George Chandroo
10th January 1963
Examination
continued

Cross~
examination



In the High Court

Plaintiffst
Evidence

No.,12

George Chandroo
10th January 1963
Crosg-
examination
continued

44.

and my Mother. Do not know about IEthel. I
did not walk down to car. Nothing was said to
me asbout a Will being made that day. Stella
does not live there. Do not think she said
why she was there that day. She comes there
often. As far as I know she was paying a casu-
al vigit that day. Same with LEthel.

I arrived about 10 a.m. Tewari stayed
until after lunch. TLunch finished a little
after 12 noon. He may have left about 1 p.m.
Did not look at time,

About 2 weeks before Chandroo died he told
me to agk Chadee for Will and to tear it up. I
went back to his house in afternoon. I saw my
father in the house, also my mother. Do not
remember anyone else. I told my father what
Chadee said. We were alone then. When I told
him what Chadee said he said alright. That is
all he said. I left,

In August 1960 there was a meeting. Singh
present. Do not know how he came to be there.
Ethel objected. My father did not"say if he
had asked him. I would think that " was an im-

portant meeting. Singh would know that. He
asked what about the girls. He did nothing
else. I am sure he was there.

Stella told me of a conversation she had on
30th September 1960 with Singh and Chandroo.
She told me Chandroo had sent Ethel for Singh.

Ethel had gone and she remained. When Singh
came he went in room. She was by window.
Chandroo told Singh he had given estate to 5
sons. Singh asked about girls. Singh came
out and told them. Ethel went into room to
Singh. Singh put some question. Chandroo put

finger to his mouth,. I think he told me so be-
fore. My father died but after he had stroke.
I had already been to Chadee. I thought Chadee
had a Will in which my father had given the boys
everything. I know about the second Will be-
fore Stella spoke to me as my father had said to
destroy it. I d4id not think from what Stella
t0ld me that my father had made a third Will.

I did not think there was anything in what she
said to indicate that. She did not say she
thought so. At my father's death I thought
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the second Will was the lagt. I thought so up
to 15th November,

I knew that Mootilal, Lucky and Singh were
acting under that. I raised no questions. I
signed the papers about cinema at Chadee's
office I went to him and said it was time to
apply. I got that authority before midday.

It was in afternoon I heard from Tewari. He
came to me and said he had a Will from ny
father. He came to my father's placg’™ Pre-
sent were Claude, Byron and me. He did not
drive into yard. He walked in. He said
Singh was named as Executor. Byron went to
get Singh. Tewari waited. When Byron came
back without Singh Tewari said to send him a
message to come to his house next morning. He
also t0ld me to come to his house. He left.

Singh lives in La Romain about & mile from
my father, I have no doubt I spoke to Tewari
on 15th November. At Tewari's house on 16th I
saw Will but did not examine it. I did not

say I was surprised about that Will. I aid
not hear anyone say so. I did not ask how it
came to be prepared. No one did. I did not

tell Tewari that yesterday I had received
authority from old Executor. Did not tell
anyone .

I thought the Will was a serious matter
and concerned the whole family. On l6th
November I realised Chadee had nothing to do
with that Will. I learnt that the Executors
were different from those under previous Will.
I discovered I was getting absolute interest
whereas I only got life interest under prior
Will and that the girls' share was changed.
?here were substantial changes from previous
Vill.

I am eldest son. Ethel is eldést'child.
Then Stella, then me. Byron, Charleg,
Claude and one of girls. In Janvary 1961 I
received a letter inviting me to a family
%egtin . It was like this. (Identifies

On 15th November 1960 Tewari told me he
had the Will, He was hoping he would have
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met everyone there. He said so. He did not
ask me to tell any of then. I did not tell
them about it. On 15th I told Stella and
Joseph Mootilal. Same day I told Chadee.
Tewari had not told me to do so. I did because
I used to handle all my father's business with
Chadee. Did not tell anyone else. I 4did not
happen to go to anyone else.

I told Chadee that Tewari had a Will sup-
posed to be my father's lagt Will. He said to 10
bring it to him to probate as he had authority
to probate all his Wills. I did not tell
Tewari as the Will had already been given to Mr.
Roberts. Did not meet Tewari again for a long
while - not until December. I had known for a
long time. Had not seen him in October, Dia
not see him between 7th September 1960 and 15th
November 13960,

I did not tell Chadee to tell other mem~

bers of family. 20
I went to Mr.Roberts on 16th November 1960.

Claude went too. We just sat. Did not give

any instructions. On 16th November 1960 Tewari

had a car. We went to Roberts' office in ny
car., I know now we went there t0 give ingtruc-
tions to probate the Will of the 7th September
1960. Do not know why Tewari took Claude and
me to Mr.Roberts.

My relation with my father was the same
all time. Chadee was not a good friend of my 30
father. He was not an adviser to my father.
After 1956 he did legal work for my father. He
prepared Will in 1956, and 1957. On 26th Sep-
tember 1960 he prepared deed. The deed was
left by Chadee on table in my father's room.
Next day my father asked me to give it to him.
He read it and said it was alright. I had told
Chadee more than once before 26th September to
come and see my father as he wished to get his
papers. I mentioned Will, That was about 40
February. When he came on 26th September I was
not present. I had instructions from my father
to call him in February 1960. Up to then my
father had confidence in him. Not up to Sep-
tember 1960. My father signed deed next day.
It was witnessed in Chadee's office by Tsoi a
Sue. I took it to Chadee's office. My
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father said he had told Chadee he was not sign-
ing anybthing unlass one of his sons signed it.
It is not correct Chadee took the deed there
and my father signed and Chadee witnessed.

He—-exanined.

I saw Chandroo sign the deed in his room.
I d8id not see Chadee sign. I took it to Chad-
ee's office. Only Chandroo's signature on
it then.

(To Wells with leave) (Shown F.D.2.) I see
the signature at bottom of front page. It is
ny father's. On back I see signature of Frank
Duff, and Pandit Tewari and then my father's
signature.

Not cross—examined:

Cage for Plsintiff closed.

Adjourned.

¢ -

Resumed. 1lth January, 1963.

DEFENDANT 'S EVIDINCE

No.l3
DALTON CHADEE

Dalton Chadee: sworn. states:

Proprietor. Live Gransaul Street, San
Fernando. Have been solicitor's clerk for
about 40 years aud retired in 1953. I have an
office in office of George Tsoi a Sue, Solici-
tor, in San Fernando. I assist his clerks. I
am also Commissioner of Affidavits. I have
taken part in public life here for over 30
years. Councilior and Alderman in San Fernan-
do for 21 years. I was Deputy Mayor of San
Fernando and acted Mayor for short time. 1
was Justice of Peace from 1940 to 1949 when I
voluntarily gave up commission. I Thave
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rendered a number of public gervices for which
I was awarded 0.B.E. I am also holder of King
George Medal.,

I know this action concerns Will of Peter
Chandroo with whom I was intimately connected
for over 40 years. I assisted him in his legal
work and affairs from time to time. I was his
close confidant.

On 10th November, 1956 he was at San Fer-
nando Hospital. I received a mesgsage and went
to see him there. He gave me instructions for
preparing his Will. I prepared one. He sign-
ed it in presence of Neamath Shah, Bailiff and
of me, He agked me to keep it for him. I did
80, It was sent to counsel late in 1961 for an
opinion and I have not been able to find it
since.

On 12th November 1956 I received message.
I went to Kelvin ILucky's residence with Neamath
Shah in his car. I met Chandroo there.
Chandroo was then living at La Romain. She
sald he had left Hospital day before and had
gone to Lucky's to recuperate. Lucky is his
son-in-law. Chandroo sald he wanted to change
his Will. From what he told me I thought a
Codicil would be sufficient. I prepared one
and it was signed in presence df Shah &#d me.
At Chandroo's request I kept it. It was with
the Will I sent to Counsel.

On 1lth February, 1957 I saw Chandroo at
Tsoi a Sue's office. He came there with Chan-
karajsingh. He was living then at La Romain.
I did not go that day to see Chandroo or Singh
at Lucky's house. I never went to Lucky's
house with Singh. I never took dictation of
Will from Chandroo at Lucky's home on 11lth Feb-
ruary, 1957 or at any time.

I know Singh for over 30 years as a Cathe-
cist, He lived'at La Romain near to Chandroo.
On 11th February, 1957 they came to office in
Chandroo's car driven either by Mootilal or a

son., Chandroo asked me to get his two Wills
as he wanted to make a change. I read both
over to him inp resence of Singh. Chandroo

said he wanted to make a new Will and give
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girls more than he did in former Will as they In the High Court
had been very kind to him. He said he was —————
no? leaving anything for his son.George.. He Defendant's
said that George was not accounting to him Evidence

for the takings at cinema. Singh said "No

brother Peter, do not leave him out altogether". '

The two of them discussed for a long time. No.l3
Chandroo eventually agreed to give George a

life interest. Chandroo and Singh discussed Dalton Chadee

Executors and agreed on Singh, Mootilal and 11th January 1963
Kelvin Iucky. I prepared Will. It was Examination
executed in presence of Singh and me. We continued

were both present when he signed it. We

both witnessed it in his presence and in pre-
sence of each obher. It was typewritten.

(Shown J.C.1) (Identifies it).
Chandroo asked me to keep it. I did so.
Singh said he was going to make a note in his
diary. He did so. Chandroo said "Now,
Cathecist, do not let any one know the con-
tents of this Will", Singh said "That is all
right "

Later in year Chandroo got into financial
difficulties. He turned to me. I helped
him and signed a note on hig vbehalf, IT°
agssisted him in all his affairs from That
date to his death. He sold certain land tc
get out of his financial difficulties. I
acted for him in all these transactions.

Farly in 1960 Chandroo fell i1l at his
house in La Romain., Two sons, George and
Claude, came to me. I saw George several
timeg after that. He told me something about
Chandroo's Will. In consequence I went to
Chandroo's on a Sunday - either last Sunday in
August or the first in September. I told him
George said he wanted to see me in connection
with his Will. He said he never told George
anything of the kind, and that George was
anxious to know what wag in that Will and I
mugt not disclose it.

In September I saw George again. In
consequence of what he told me I went to Chan-
droo's taking the Will and Codicil. I also
took a deed of conveyance from Chandrao to
Cannings. Thot was 26th September 1960. He
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was in bed. I told him that George had told
me he wanted me to bring the Will and make a
change. He said "I never told George that.
Take back the papers. They only want to get
my property and not give me nourishment. No
document was signed in my presence that day.

(Snown deed X) This is the deed T took.
Because he was so anmmoyed I said I would
leave the deed with him and that Tsoi a Sue
and his clerk would call on them and he could
sign the deed at his leisure. These signa—-
tures of witnesses to deed are of Tsoi a Sue
and his clerk. Before I left I said He was
not looking well and would he like to go to
hospital. He said "My sons want to know who
will pay". He asked me to tell Pearl Lucky
he wanted to see her. I did so.

On 2nd October 1960 he got a gtroke and
died on 5th October 1960.

On 15th October 1960 at Tsoi a Sue's
office I saw certain persons. I have a note
of what happened. I would like to refresh
Ny mMemory. This is the note I took. My
menmory is bad. I do not trust it. (Re-
freshes from document) Singh was present,
also Mootilal, George Chandroo and Ethel
Massamood.

I got the Will from vault. I read it.
Questions were asked about what was to be
done . I showed Singh his signature and ask-
ed him if he recognised it. He said "“Yes,
that is the Will". No one suggested exist-
ence of another. They requested a family
conference. I said they would have to ar-
range date with Tsoi a Sue. Singh asked
thet a copy be sent to all named. George
asked that a copy be sent to Dr. Maharaj.

George was to get only a life interest.
He said he did not want it and asked if he
could give it back. Instructions were later
given to probate Will. Advertisements were
ingerted in Guardian newspaper- This is
the form. (Agreed. Put in D.C.1l.) At
request of Executors I asked Adjodhasingh to
value estate.
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On 15th November, 1960 I got a written
authority to George Chandroo and Claude Chan—~
droo 0 manage estate of deceaged.
(Identifies J.C.3.)

(Shown P.T.l.) I saw this letter the day
before meeting. I first got to know of exisgt-
ence of another Will on afté&rnhoon™ 6T day meet-
ing held. Up to that time I used to see
Singh well. I never saw Tewari. I know him.
He knew me and how to get in touch with me.

It is not true that Singh told me a few

days after 16th November 1960 gbout the Will.
It is not true George Chandroo told me.

Crogs—examined by Wells:

I am presently a Commissioner of Affidavits
and I assist Tsoi a Sue when he asgked me to, he
hag asked me to assist him in this case. I
would consider myself in the role of instruct-
ing solicitor in this cage. It is not true
that notes were taken in this Court and handed
to me. I have a lot of experience in legal
matters - over 40 years. I have been in
several probate matters. I know the issues in
such matters. It is solicitor's duty to pre-
pare an affidavit of scripts and file it within
8 days after appearance. I will accept it
that appearance in this case was on January 1962
and script filed in December 1962, I was away
in January, but returned on 26th January 1962.
I returned to work about end of March 1962.

Do not remember if I assisted in preparation of
defence. I did not leave gtatements for use
in preparation of defence. Do not remember
having to do with preparation~of defente. I
would remember as important plea like forgery
if I prepared defence. I have no recollection
of then. I do not think I gave statement be-
fore the filing of affidavit of script on 5th
December 1962. I do not remember having any-
thing to do with affidavit of script. My im-
pression is that counsel did that. I do not
know if Tsol a Sue gave instructions. I can-
not say why only a single testamentary document
is referred to. I agree that other testament-
ary documents should have been referred to.
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I took instructions in writing for Will of
1957. These are they. (Produces document.
Put in D.C.2.) I wrote out the whole Will
with changes straightaway. I would not say
Chandroo dictated. That is what I drafted
after understanding what he Chandroo, Singh and
I agreed to. When I say I agreed I mean I
explained what was a life interest and so forth.
Those are the conclusions to which we came.

It is not correct that I "advised" the life 10
interest. I did not say it was because George

had married a negro. Chandroo stated that as

one of his reasons. I d4id not say so before

because counsel stopped me at that part.

Chandroo said he would not like anything to go

to the woman who had openly insulted him.

The other complaint was that George had got

enough dishonestly. I do not know where he

had got it. Chandroo did not tell me he was
speaking to Singh. He did not give me any 20
details of dishonesty. He said that George

had not accounted. Whatever was said was in
presence of Singh and me, Chandroo did not

indicate how much money was missing. Chandroo
was talking to Singh not to me. Singh was
pleading not to leave out George. I have no

idea how large the defalcations were.

Chandroo looked after his own business
when he was well as far as I knew. Chandroo
wags like a father to me. He wags ¢ldse to me 30
he used to come to see me very offens ~ In
spite of the failure to account he kept on
George at the Cinema. He never discussed it
with me. I do not know if he could have put
another son in charge of the cinema.

These instructions in writing were taken
at Lucky's house. I remember because that
was only the second time I had been to Lucky's
house. The Will was signed same day.

Chandroo stressed secrecy of the Will, 40
His earlier Will was made at hospital. I
would not say he was very ill, he left next
day. The family were at hospital but not in
Toom., I asked them to leave. He did not ask
me to keep the contents secret. It is not
correct it was made openly in presence of
family. I do not know what George could have
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heard from outside when I was reading Will.
As far as I remember I asked Chandroo gquestions
of how he wanted to dispose of his estate and I
was writing down answers. Then I sat at
little table and wrote out Will. It was sign-
ed there and then. I kept it. I have not

ot a copy of it but counsel may have.
%Coumsel produces documents). I would say
that this is exact copy of Will and Codicil be-~
cause there ig note in my handwriting at top
of it. They avpear to have been prepared at
same time, on same typewriter. I cannot say
when or how many were made. I have searched
counsel's chambers and not found the original.
(Put in. D.C.3).

Under this Will he gave 20% to George,
Byron, Claude and Hector To Charles 10% and to
Stella and Pearl 2%, to wife 3% and 1% to Maud.
Ethel Massamood was Executor under Will and re-
moved by Codicil, Under Codicil he increased
share to wife and apart from that confirmed
Will. No children were present at Codicil -~
nor Singh. I kept it. The children know of
Codicil but not contents. No oné btut Singh and
I know contents of Will. I had conversations
with George about Will. He said his father
said to bring Will and come. Father denied
having told George to tell me to come. Iv
would surprise me very much that he sent for
Mr.Cameron about 4th September 1960. I had
advised Chandroo to retain Cameron to do some
work at Rent Board. Some years before. He
did so because the solicitor I was with did not
appear there. It would surprise me he got
Cameron to ¢n anything else for him. Cameron
may have worked for him before me.

I asgsgisted Chandroo in getting mortgage.
He wag short of money. * Barclays Bank had first

mortgage. My client, Pooran, had second.
It is not correct that it was only after the
mortgage I began to . work for Chandroo. Do not

know if Pooran has called in Mortgage.

Adjourned. Resumed at 11.10 a.m.

Continuing: Under 1957 Will Chandroo first of

all wanted to exclude George and then gave him
life interest. When I went to him later he
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said he never told George to call me. He
said his sons were not giving him nourishment.
The conclusion I came to on relationship be-
tween George and father is that George was
pressing him, One matter related to cinema
and one to land. Chandroo said George was
pressing him because he owed George money. I
do not know for what. I know he did as I
signed as a witness to a document. I think
it was about £11,000.00. The document was
given for money owing long before. I would
say some time before.

(Shown document) This is in my writing.
It is dated 16th September. This is not a
renewal of an earlier note made by me for a
similar amount. He asked me to prepare his
note and I did so but it was not signed for
some time and I had to change the date. It
could be this money was lent at sometime I
assisted him. (Document put in D.C.4). I
did not know who it was lent.

I took the deed to La Romain. I am no%
certain if date was written in wher I took it
there. I took it because Mr.Cameron who was
acting for Purchaser was anxious to get it
executed. That is one of the reasons I went.
I did not let Tsoi a Sue go with it because
George had said Chandroo wanted to see me.
Tgoi a Sue is my son-in-law. I was free at
the time. Tgoi a Sue wag preparing documents
for other Chandroos to sign. I left the deed
with Chandroo for signature. It was not
returned to me by George Chandroo next day.
George came to me next day and asked why I had
gone to his father without him. It is not
true he brought me deed with only his father's
signature.

I advertised after Chandroo's death. I
asked Adjodhasingh to make valuation. It was
completed. 'He gave it to George Chandroo.

I also attended to the forms for cinema
License. I did not make applicsation for
License. I prepared statement for Adjodha~
singh showing various parcels. I have not

got copy. That was after cinema license.

That was November. Do not remember date,

I am sure it wag after -~ could be about a week.
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I received claims from creditors. The date In the High Court

of latest claim is 26th November 1960. I e

have no document which would show that. I .

did work in comnnection with the estate after g:igggigt S

17th November 1960 except correspondence with

creditors. I took no major steps as I was '

awaiting the valuation. I do not know if No.l3

that same valuation was made in respect of

the other Will, Dalton Chadee
11th January 1963

It is not true that Singh told me of Crogs~
later Will within one week after 18th Novem~ examination

ber. Nor is it true George Chandroo told me continued
so about 17th November. I did not tell

George he must bring Will to me to probate it.

I did not say I had a paper from Peter Chan-~

droo to say I must prepare his probate

papers.

I have always been on good terms with™
George. Also with Singh. I see him very
seldom. I would say Peter Chandroo and Singh
were very friemdly. As far as I know that
was always s0. The Will dispute has split
family. Difficult to know who is on one
side. Pearl Lucky has not been of any assist-
ance to me. Tthel has given me a statement.
S0 has Charles. None of others.

Not re-examined.

Cage for defence closed.
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In the High Court No. 14,

No.l4 JUDGMENT

Judgment TRINIDAD AND TOBAGO.
4th May 1963

IN THE HIGH COURT OF JUSTICE

No.1498/61.
BETWEEN
PANDIT DINARATH TEWARI
& OR. Plaintiffs
-~ and -
KELVIN LUCKY Defendant

JUDGMENT

By their Statement of Claim delivered in
this action the Plaintiffs claimed to be the
Executors named in the last Will and Testament
of Peter Chandroo deceased, dated 7th September,
1960, and they sought to have probate of the
gsaid Will granted in solemn form. By way of
defence, the Defendant pleaded that the Will
propounded by the Plaintiffs was not made or
executed by the deceased either on Tth Septem~
ber, 1960, or at all. He firther pleaded
that if the deceaged did make and execute the
said Will then:

(a) the same was not duly executed in
accordance with the provisions of the
Wills and Probate Ordinance and;

(t) the deceased at the time did not
know and approve of the contents
thereof

He alleged that the said Will is a forgery
that the deceased was unaware of its contents,
and he put the Plaintiffs to proof of due
execution. By his Counter-Claim the Defendant
propounded a Will dated 1lth February, 1957,
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and asked the Court to pronounce in favour
of this Will

The facts which are not in dispute are
that Peter Chandroo lived at La Romain and had
a wife, 4 daughters and 5 sons. On 1lth
February, 1957, he made and executed a Will
under which the wife and all of the children
were to obtain some share of his estate,
Chandroo died on 5th October, 1900, and some
time after his death the existence of another
Will dated 7th September, 1960, wag revealed.
By this Will the Plaintiffs were named
executors.

What is disputed, however, is whether
this Will was duly executed and whether the
testator knew and approved of its contents.

It may be said at the outset that no
evidence was led in support of the allegation
of forgery and so this is treated as abandoned.

The onus of proving due execution of a
Will is, in the First instance, upon the per-
son propounding it and it is for him to
"satisfy the conscience of the Court that the
instrument so propounded is the last Will of
a free and capable tegtator" Barry v. Butlin
(1838) 2 Moo. PC. 480, but the onus is a
shifting one and where a "prima facie" case
has been established by proving due execution
the onus is discharged unless and until, by
cross—examination of the witnesses or by
pleading and evidence the issues are raised.
If the party contesting the due execution or
tegtamentary capacity succeeds in raising a
doubt about these facts then the onus shifts
back to the person propounding.

In the instant case the Plaintiffs led
evidence which, on the face of it, establishes
that on the 7th September, 1960, Peter Chan-
droo having dictated his Will and approved of
its contents duly sigmed it in the presence
of Pandit Tewarli and Frank Duff who both
signed as attesting witnesses in his presence
and in the presence of each other, in other
words, that it was duly executed, so that,
the onus then shifted to the Defendant to

In the High Court
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cast doubt on the evidence of these witnesses
and on the circumstances in which the Will
was executed. If he can do so then the
Plaintiffs must show affirmatively that the
testator knew and approved of the contents of
the Will. Cleare v, Cleare (1869) 1. P. & O.

655) -

The gquestion now is, "Has the Defendant
destroyed the evidence of the Plaintiffs wit-
nesses?" In my view, he has.

In the first place, several differences
appeared in their evidence as to details, e.g.

(a) as to who was at Chandfoo's house on
the day the Will was §ignedj the
sequence of events surrounding the
eating of lunch; the circumstances
relating to Duff's departure from and
return to Chandroo's house. There
were others too.

These, taken individually, may appear to
be minor, but they take on greater importance
when the evidence is considered as a whole,
and in the light of some of the behaviour of
Pandit Tewari which it is, to say the least,
somewhat difficult to understand.

(b) Two illustrations of such behaviour
are the long delay in informing the
co—-executor of the existence of the
Will, and the way in which he went
about making the application for
Probate.,

It was urged on behalf of the Plaintiffs
that no positive evidence had heen led and no
direct suggestions made, to contradict their
evidence, but thig seems hardly to be neces-
sary in dealing with witnesses who are so
patently unreliable and who have contradicted
themselves and each other.

It was submitted by Counsel for the
Plaintiffs that the whole of the™ cross—examin-
ation was directed towards challenging the
credibility of the witnesgsses to the Will and
that this is not evidence of suspicious
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circumstances. With this general proposition,
I agree but, that situation does not arise in
this case. Here there is not only direct
evidence of suspicious circumstances, as I
shall endeavour to show, but there is abundant
justification for saying that the witnesses
Tewari and Duff are ghown by cross-examination
to be completely unrelisble. If T do not be-
lieve their evidence, how can I be sure of the
circumstances in which the Will was executed,
especially ag I think it is extremely unlikely
that a laymen could write a Will in the terms
of this one merely on listening to a testator
express his wishes. It should be noted that,
there are no alterations in the Will, and that,
according to Duff Chandroo was holding the Will
that was being used as a guide.

Moreover, the Defendant has led positive
evidence which casts suspicion on the execution
of this Will. Dalton Chadee had been for many
years the person who had attended to the legal
affairs of Peter Chandroo. It was he who had
gone to see Chandroo in the Hospital in Novem-
ber, 1956, and received instructions to prepare
a Will, which when executed, was handed to him
for safe keeping. He was the one who had
prepared for Chandroo the Will of 1lth Febru-
ary, 1957, which he had been instructed to
keep. It was admitted by George Chandroo that
about 2 weeks before his father died Chadee had
gone to his house to get a deed signed.

Chadee has said that on this occasion (which
was 26th September, 1960) he t0ld Pete? ChHan-
droo that George had said he (Peter) wished to
change his Will and that Peter had replied "I
never told George that. They only want to get
my property". I accept this evidence of
Chadee's entirely, end find that in all these
circumstances, it is very difficult to believe
that Peter Chandroo should wish to have someone
other than Chadee prepare a Will for him in
September 1960. Why should he suddenly wish
to abandon Chadee who had prepared the earlier
Will and had it keeping. To explain this,
Pandit Tewari attempted to give evidence to the
effect that Chandroo had referred to Chadee as
a rogue, but he retracted it at once, and
Stella Mootilal quoted him as saying that he
had lost confidence in Chadee. I do not
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In the High Court believe either of these statements and can see

No.l4

Judgment
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no reason to conclude that if Chandroo wished
to alter his Will in September, 1960, he would
have turned to anyone but Chadee,

It is well egbablished that certain cir-
cumstances of suspicion may cause a Court to
refuse probate. 'One such circumstances was
mentioned by Parke, B. in Barry v. Butlin
(Supra) as being "If a party wrifes or pre-
pares a Will under which he benefits." The
rule was emplified by Davey L.J. in Iyrell v.
Painton (1894 P. at p.l59) as follows:

F, "I+t must not be supposed that the prineci-
ple in Barry v. Butlin.

(2) is confined to cases where the person
who prepares the Will is the person who
takes the benefit under it - that is one
state of things which raises a suspiclon;
but the principle is, that wherever a

Will is prepared under circumstances which

raise a well-grounded suspicion that it
does not express the mind of the testator,

the court ought not to pronounce in favour

of it unless that suspicion is removed."

G In Re R. the question arose as to what
sort of circumstances could be taken into
saccount in arousing such suspicions as
could lead a Court to refuse probate.

After considering the authorities, Willmer,

J. (1950 / 2 All E.R. at p. 121)
concludes:

H. "In dealing with a question of knowledge

and approval of the contents of a Will the
circumstances which are held to excite the

stigpicionsd of the Court, must be circum-

staneces attending, or at least relevant to,

the preparation and execution of the Will
itself, This view is, I think confirmed
by the decision of the Court of Appeal in
In the Estate of Musgrove, where it was
held that a suspicion engendered by
extraneous circumstances, arising

I. subsequent to the execution of the Will,
was not a sufficiént reason for rebutting

10

20

30

40



10

20

30

40

61,

the presumption of due execution of a In the High Court
Will reguler on its face. In the course e
of an exhaustive judgment Lord Hanworth, No.l4

M.R., said (/I927/ P. at p.280);

'What of the suspicion? It is not i%ﬁgﬁznt1953
such as attaches to the document itself continﬁed
in the sense in which Sir James Wilde uses
the term in Guardhouge v. Blackburn, or as
it arose in Tyrell v, Painton in the pre-
paration of The Will.

The wide definition of suspicion stated by
Lindley, L.d., in the latter case, that it
"extends to all cases in which circumstances
exigt which excite the suspicion of the
court," appears to have been used in refer-
ence to the preparation of the Will, its
intrinsic terms, and the circumstances sur-
rounding its preparation and execution,

and Davey, L.J., seems to have had the same
mgtters in mind. Their judgments were not
intended to alter, but to affirm the prin-
ciples laid down in the cases I have cited.'"

In all the circumstanceés of "this case, I
have grave doubts that the téstator knew and
approved of the contents of this Will. The
situation is not seved by the application of the
principle that a Will which is shown to have
been executed and attested in manner prescribed
by law is presumed to be that of a person of
competent understanding, for as I have stated,

I do not accept that the Will was duly executed,
gsince I do not believe the attesting witnesses
and since I find that the circumstances attend-
ing its preparation and execution are suspicious.

I find, therefore, that the Plaintiffs have
failed to discharge the onus, which has been
shifted back to them, of establishing that the
Will of 7th September, 1960, was duly executed,
or that the tesgstator knew and approved of its
contents, and I pronounce against this Will.

The Defendant will be entitled to his costs on

this claim to be paid by the Plaintiff Pandit
Tewari alone.

On the Counter-claim, I am satisfied that
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In the High Court +the Defendant has established that the Will on
— 11th February, 1957, was duly executed and
with knowledge and approval of the testator

No.l4 and I pronounce in favour of that Will.
Judgment
4th May 1963 No costs on counter-claim.
conlinued
Stay of execution six weeks to continue
on appeal.
M.A. Corbin,
Judge.
Dated this 4th day of May, 1963. 10
No.15 NO.15
Order ORDER

4th May 1963
TRINIDAD AND TOBAGO

IN THE HIGH COURT OF JUSTICE
No. 1498 of 1961

In the Matter of the Estate of Peter
Chandroo. Late of La Romain in the
Ward of Naparima, in the Island of
Trinidad, deceased

BETWEEN 20
PANDIT DINANATH TEWARI
and )
JOSEPH CHANRARAJ SINGH Plaintiffs
and
KELVIN LUCKY Defendant

Dated and Entered the 4th day of May, 1963

Before the Honourable Mr. Justice Maurice
Corbin

The Judge, having taken the oral evidence
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of the witnesses produced on behalf of the In the High Court

Plaintiffs and the Defendant, and having heard

Counsel thereon on their behalf, pronounced No.15
for the force and validity of the last Will *
and testament of Peter Chandroo, the deceased Order

in this action, being the script, bearing the 4th May 1963
date the 1lth day of February, 1957, now re- t'nyed
maining in this Court referred to in the continu
affidavit of  the Defendant and marked
"A" and propounded in this action on behalf of
the Defendant therein named, and on further
application of Counsel for the Defendant order-
ed that the costs of defence of the Defendant
on the claim be taxed and paid by the lst named
Plaintiff, Pandit Dinanath Tewari to the
Defendant, and that there be no order as to
costs on the Counter Claim, and on further
application of Counsel for the Plaintiffs
ordered that execution herein be stajed for
six weeks from the date hereof, and if within
that time the Plaintiffs give Notice of Appeal
and file same, execution herein be further
stayed until the determination of such appeal.

Acting Deputy Registrar.

No.16 In The Court
NOTICE AND GROUNDS OF APPEAL of Appeal

TRINIDAD AND TOBAGO No.l6
IN THE COURT OF AFPEAL .
Notice and

Civil Appeal Action No,32 of 1963 Grounds of
Appeal

BETWEEN Tth June 1963

PANDIT DINANATH TEWARI and  Plaintiffs-
JOSEPH CHANKARAJ SINGH Appellants

and

KrLVIN LUCKY Defendant~
Respondent.

TAKE  NOTICE +that the Plaintiffs Appell-
ants being dissatisfied with the whole decisidn
more particularly stated in paragraph 2 heredf™
of the High Court of Justice contained in the
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judgment of the Honourable Mr.Justice Corbin
dated the 4th day of May, 1963, do hereby
appeal to the Court of Appeal upon the grounds
set out in paragraph 5 and will at the hearing
of the appeal seek the relief set out in
paragraph 4 : AND +the Plaintiffs Appellants
further gtate that the names and addressed
including their own of the persons directly
affected by the appeal are those set out in
paragraph 5.

2. The Judge having taken the oral evidence of
the witnesses produced on behalf of the Plain-
tiffg and the Defendants, and having heard Coun-
sel thereon on their behalf, pronounced for the
force and validity of the last Will and Testa-
ment of Peter Chandroo, the deceaged in this
action, being the script, bearing the date the
11th day of February, 1957, row remiifiing in
thig Court referred to in the affidavit of
gscripts of the Defendant and marked "A" and pro-
pounded in this action on behalf of the Defend-
ant therein named, and on further application of
Counsel for the Defendant ordered that the costs
of defence of the Defendant on the claim be taxed
and paid by the first named Plaintiff, Pandit
Dinanath Tewari to the Defendant, and that there
be no order as to costs on the Counter Claim,

and on further application of Counsel for the
Plaintiffs ordered that execution herein be stay-
ed for six weeks from the date hereof, and if
within that time the Plaintiffs give Notice of
Appeal and file same, execution herein be further
stayed until the determination of such appeal.

3. GROUNDS OF APPEAL:

(a) The judgment is against the weight of evid-
ence.

(b) The learned Judge mis-directed himself in
holding that there were special circum-
stances surrounding the execution of the
Will which would excite the vigilance of the
Court as to whether there had been knowledge
or approval of the contents thereof by the
testator.

(¢) The learned Judge failed to @ppreciate or to
pay due regard to all the evidence, other
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then from the two witnesses of the testa- In the Cour’d
mentary intention of or desire for secrecy of Appeal
evinced by the testator to be gained from et
the other witnesses or the internal evid- No.1l6

ence of the Will being propounded and the

earlier Wills. Notice and

I . Grounds of
4, RELIEF SOUGHT: Appeal
Tth June 1963

That the Judgment be set aside and the
Court pronounce in favour of the Will of the
7th September, 1960, or altermatively that a new
trial be had between the parties, and/or an order
that the costs of the former trial be paid by the
Defendant~Respondent to the Plaintiffs Appellants,
or alternatively that the said costs gbide the
result of the new trial, and/or an order~that the
Defendant-Respondent pay to the Plaintiffs-
Appellants the costg of and occagioned by this
application.

continued

5. PERSONS DIRECTLY AFFECTED BY THE APPEAL.

(a) PANDIT DINANATH Southern Main Road,
TEWART Cunupia.

(b) JOSEPH CHANKARAJ SINGH c/o La Romain Post
Office, La
Romain.

(¢) KELVIN LUCKY 23, Edward Lee
Street, San Fermando.

(d) BYRON CHANDROO c¢/o La Romain Post
Office, La
Romain.

(e) CLAUDE CHANDROO c/o0 La Romain Post
Office, La
Romain.

(f) HICTOR CHANDROO ¢/o La Romain Post
Office, La
Romain.

(g) CHARLES CHANDROO Bastern Main Road
Tunapuna.

(h) GEORGE CHANDROO Fyzabad, Trinidad.
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(1)

(3)

(k)

(1)

(m)

66.

ETHEL MASSAMOOD

STELLA MOTILAL

PEARL, LUCKY

JOSEPH MOTILAL

LILTAN CHANDROO

81, Drayton Street,
San Fernando.

2, Kelshall Street,
San Fernando.

23, Edward Lee
Street, San
Fernando.

2, Kelshall Street,
San Fernando.

¢/o La Romain Pogt
Office, La
Romain.

¢/0 Ethel Massamood,
81 Drayton Street,
San Fernando.

Dated this 7th day of June, 1963.

L. LLEWELLYN ROBERTS

Solicitor for the Appellants.

The Registrar of the Supreme Court of

(n) MAUD LALBEHARRY
Tos

Judicature.
And to:

Mr. George A. Tsoi-a-Sue,

¢/o Mr., J. Edward Lai Fook;
41, St. Vincent Street,

Port of Spain,

Solicitor for the Respondent.
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No.Ll7 In the Court
‘ of Appeal
JUDGMENT of McSHINE J.A. e

No.1l7
TRINIDAD AWD TOBAGO:

Judgment of

l _ MeShine J.A.
IN THE COURT OF APPEAL 23rd March

1964

Civil Appeal
No.32 of 1963.

BETWEEN
In the Matter of the Estate of Peter
Chandroo of La Romain in the Ward of
Naparima in the Island of Trinidad.

PANDIT DINANATH TEWARI

and Plaintiffs/

JOSEPH CHANKARAJ SINGH Appellents
- and -

KELVIN LUCKY Defendant/

Respondent.

BEFORE: The Hon. Mr.Justice A.H.McBhine, J.A.
" " Mr.Justice I.E.Hyatali, J.A.
" " Mr.Justice C.E.Phillips, J.A.

March 23, 1964.
Messrs. J.A.Wharton, Q.C. and E.Hamel-Wells for

the Appellants.
Mr. H.A.S. Wooding for the Respondent.

JUDGMENT

This is an appeal against a decision of
Corbin J. dated 4th May 1963, wherein he pro-
nounced against the validity of the Will of
Peter Chandroo dated Tth September 1960, on the
ground that the Will was not duly executed
according to law and that the Testator did not
know and approve of its contents.
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On a counterclaim in the same action the
learmed judge pronounced in favour of an earlier
Will of the said Peter Chandroo dated 1lth Febru-
ary 1957 and admitted it to probate in solemn

form,

The appellants Pandit Tewari and Joseph Chan-
karaj Singh who were the Plaintiffs in the probate
action are the Ixecubtors named in the Will of Tth
September 1960 and move to set aside the judgment
on the ground substantially, that the judge mis-
directed himself on the facts and circumstances of

this case.

The Appellants seek to have this Court pro-

nounce in favour of the Will of 7th September 1960.

On 5th October 1960 Peter CThandros died leav-
ing a large estate consisting of real 4and other
property estimated to be worth about £330.000

gross.

The Appellants claimed to have the Will dated
7th September 1960 egtablished and for that pur-
pose issued a Writ on 8th November 1961. Xelvin
Lucky who was one of the Executors named in a Will
of the said Peter Chandroo dated 1lth February
1957 having entered a caveat to the Will of 1960
was named Defendant in the action.

In answer to the claim of the Plaintiffs
(hereinafter called the Appellants) viz 'that the
Court shall decree probate of the Will bearing:
date Tth September 1960 in solemm form of law',
the Defendant (hereinafter called the Respondent)
pleaded in substance (a) that the Will of 7th
September 1960 was a forgery; (b) that the same
was not duly executed in accordance with the pro-
visions of the Wills and Probate Ordinance Cap.8
No.2 and (c¢) that the deceased at the time of
the execution of the said Will did not know and
approve of its contents.

It was disclosed in the evidence that on 7th
September 1960 the deceased after expressing his
desire to make a new Will was handed a copy of the
Will of Tewari which he read. The deceased then
expressed the view that "that is how hé would like
to have hisg Will made" i.e. on"the pattdrh of the

Tewari Will.

Frank Duff who witnessed the Will
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was asked to write at the dictation of the
testator and his evidence was that he wrote in
his own handwriting all and exactly what the
deceased dictated. At the end of the dictation
Duff testified that he read over the Will to the
deceaged and handed him the document which the
deceased himself read, then stated that it was
alright and that was what he wanted. There-
upon the Testator signed the Will in two places
in the presence of both Tewari and Duff both
present at the same time and that they attested
and subscribed the Will in the presence of the
Tegtator and of each other.

All this took place at the home of the
deceased and on the completion Tewari was asked
to keep the Will "and not to tell anyone of the
children anything about the Will".

On the 16th November 1960 Tewari took the
Will to Mr, Roberts a Solicitor and gave in-
structions for obtaining a grant of Probate.

On the 15th January 1961 Tewari went to La
Romain to meet and inform the "children" of the
Will of their father the deceased. This dis-
closure caused unpleasantness to Pearl Lucky,
the wife of Respondent, but Tewari explained
that he had been ill and covld not have infcrm-
ed all the 'children' sooner. George Chandroo
however had known of this Will since 15th Novem-
ber, 1960. On the application for the said
grant, the Regpondent filed an answer and
counterclaimed that the Court pronounce instead
for a Will deted 11lth February 1957.

It is to be observed that the Appellant
Chankaraj Singh was named as an Executor in
both Wills. There was no evidence whatever
that Tewari ever knew of the contents of the
Will 11th February 1957, and he did not stand
to benefit at all under the Will of 1960.
Frank Duff who wrote the Will of 1960 and was
an attesting witness derived no benefit under
it, he was unknown to the deceased or any mem-
ber of his family.

On the first issue raised in the pleadings
of the Respondent, Counsel for the Respondent
stated to this Court that the allegation of
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forgery was not 'pressed'! and the trial judge
stated in his judgment that "no evidence wag led
in support of that allegation and so this was
treated as abandoned". It is only right to say
that each witness when asked, was compelled to
admit that the signature 'Peter Chandroo' appear-
ing on the 1960 Will appeared to be that of the
deceased, and none could cast any doubt as to its
genuineness and validity.

The issues at the trial were of due execu~
tion according to law and the want of knowledge
and approval of the contents of the 1960 Will.

The evidence for the Appellants was that the
deceaged read and considered Tewari's own Will
which had been brought as a sort of a pattern and
after the deceased had expressed approval of its
form, and of the manner of distribution, dictated
his own Will on that pattern to Duff who wrdote -
exactly what the deceased directed. ~ =~ "hen ong
compares the Will of the deceased with the Tewari
Will, it may be seen that 'mutatis mutandis' the
pattern was almost too studiously followed. At
the end of the dictation the evidence was that
Duff read over to the testator what he had writt-
en, then the testator read the document himself
expressed his approval and signed it as his Will.
The signature and will was then attested by
Tewari and Duff in accordance with the provisions
of the Wills and Probate Ordinance and further
the testator again signed below the attestation
clause.

The only witness called by the Respondent to
contest the issues raised was Mr. Dalton Chadee
0.B.E.

Mr. Chadee was for over thirty years a Soli-
citor's chief clerk but has now retired. He was
a prominent figure in the municipal 1ife of the
Borough of San Fernando for over thirty years.
For thirty years or more Chadee and the deceased
Peter Chandroo had been friends and the evidence
disclosed that the deceased had from time to
time taken legal advice from Chadee, and that
Chadee had at leagt supervised most of the legal
transactions into which the deceased had entered
from 1956.
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On 1lth February 1957 the deceased and
Chankaraj Singh visited the office of Mr.Tsoi-a-
Sue a solicitor where Chadee was to be found.
The deceased there asked Chadee to get his two
Wills (a Will dated 10.11.56 and Codicil dated
12,11.56) as he wisghed to make a change. The
deceased stated he wanted to make a new Will in
order to "give the girls more than he 4id in
former Will as they had been very kind to him",
It is the evidence of Chadee that the deceased
also stated that he would leave nothing to his
son George as he (George) was not accounting to
the deceased for 'takings' at the cinema owned
by the deceased. After a discussion with Chan-
karaj Singh, the deceased agreed to leave to
George a life interest in a portion of his
estate. The Will of 11.2.57 was then prepared
by Chadee, the Will was signed by the deceaged
and was duly attested by Chadee, and Chankara]
Singh. It was this Will that the Respondent
in his counterclaim asked that the Court pro-
nounce for in golemn form.

The trial judge granted that the evidence
of Pandit Tewari and Frank Duff 'prima facie'
egtablighed that the Will of Tth September, 1960
was duly executed, "so that, the onus then
shifted to the Defendant to cast doubt on the
evidence of these witnesses and on the circum-—
stances in which the Will was executed. If he
can do so the Plaintiffs must show affirmative-
ly that the testator knew and approved of the
contents of the Will. Cleare v Cleare (1869)
L.R.1. P. & D. 655."

The learmed judge then posed the question
to himself, whether the Defendant had destroyed
the evidence of the Plaintiffs' witnesses, and
answered it in the following way.

I quote :-

"In the first place, several differ-
ences appeared in thelr evidence as
to details, e.g.

(a) as to who was at Chandroo's
house on the day the Will wad~
signed; the sequence of events
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surrounding the eating of
lunch; the circumstances
relating to Duff's departure
from and return to Chandroo's
house. There were others
too.

These, taken individually, may appear
to be minor, but they take on greater
importance when the evidence is consid-
ered as a whole, and in the light of 10
some of the'behaviour of Pandit Tewari
which it is, to say the least, somewhat
difficult to understand.

(b) Two illustrations of such behav-
iour are the long delay in in-
forming the co-executor of the
existence of the Will, and the
way in which he went about mak-~
ing the application for Probate.

It was urged on behalf of the Plain- 20
tiffs that no positive evidence had been
led and no direct suggestions made, to
contradict their evidence, but this seems
hardly to be necegsary in dealing with
witnesses who are so patently unreliable
and who have contradicted themselves and
each other."
It was submitted on behalf of the Appellants
that the learned judge failed to make the proper
approach to the determination of this matter. 30

It was contended that the judge ought to
have dealt with the case as 2 matter of fact as
in any other ordinary case. Depending on the
conclusions arrived at, it was for the judge then
to determine whether: the true probate position
had arisen and if so, apply the established law
as adumbrated in Barry v Butlin (1838) 2 Moo.
P.C.C. 480, Fulton v Andrew ZIS%B? L.R. { H.L.

446 etc,

It must be borne in mind that in this in- 40
stant case neither fraud nor undue influence was
alleged. There was no evidence that on the
Tth September 1960 when the deceased signed what
purports to be his lasgt Will that he was in any
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way affected in mind so-as to be incapable of In the Court
appreciating the nature, extent and effect of of Appeal
his act. Indeed there was evidence that on e

26th September 1960, the deceased carried through
and signed a deed of sale-in the presence of a
solicitor, Mr., Tsoi-a-Sue, and Mr. Chadee, and no

suggestion is made that tﬁe deceased was ﬁot in a &zgigggtJoi
fit state mentally to have appreciated that act. 3.4 March

1964
continued

No,.,l7

Now the judge in this instant case gilves,
apart from the minor differences in the testi-~
mony of Tewari and Duff, his reason for consider-
ing these witnesses "patently unreliable", He
states that "the Defendant has led pogitive evid-
ence which casts suspicion on the execution of
the Will." This must obviously have come, if at
all, only from the testimony of Chadee, but all
the evidence of Chadee was dehors the execution.
The factors in the evidence of Chadee which it
would seem weighed heavily with the judge is that
Chadee had been for some time the person ®ho had
attended to the legal affairs and was a close
confidante of the deceased.

The judge accepted this evidence and inferr—
ed first that "it is difficult to believe that
Peter Chandroo should wish to have someone other
thgn Chadee prepare a Will for him in September
1960."

In their evidence Tewari and Stella Moonilal
suggested the explanation for this in saying that
the deceased had lost confidence in Chadee. The
judge did not accept this as a satisfactory ex-
planation and preferred "to accept the evidence
of Chadee entirely".

Another factor it would appear loomed large
in the view of the judge. It is secondly that,
he considered it "extremely unlikely that a layman
could write a Will in the terms of this one merely
on listening to the testator express his wishes".
The judge adds "that it should be noted that there
are no alterations in the Will", Patently the
judge overlooks the fact that this layman wrote
from dictation.

It was argued that the facts and circum-
stances in this case did not warrant the accep-
tance of Chadee's evidence or justify the
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inference or the conclusion which the judge has
drawn. The first did not follow and the second
was on the evidence false.

One fully appreciates that the findings of
fact of a judge who hag had the advantage of see-
ing and hearing the witnesses is not lightly to
be set aside. But in this case he has given
his reasons for coming to his conclusions; the
material facts are not really in dispute and the
feature of the manner and demeanour is not one
of the reasons which prompted him in any way to
arrive at his findings. In critically examin-
ing the facts in this case this court in my view
even if it comes to a different conclusion is in
no way diminishing the wvalue of the right of the
judge to arrive at conclusions on the facts.

Notwithstanding the fact that Chadee was (so
to speak) the legal adviser of the deceased, and
knew of the testamentary instruments of 1956,
this whole case went through without full dis-~
closure in the affidavit of scripts, as 1s re-
guired by the contentions Probate Rules; see
0.30 r.3, n. The circumstances surrounding
the failure of Chadee to inform the Respondent of
the documents of November 1956 purporting to be
or having the form and effect of a Will was at the
leagt open to question.

The real burden of the argument of counsel
for the Appellants in this matter is that the
whole finding of the learned judge is based on
inferences and reasoning which in themselves must
be fallacious because they are based Updn a
speculative and false premise, &nd‘the false pre-
mise on which apparently he relies, is the pre-
mise that the judge appears to have had in his
mind that the testator must have consulted Chadee
if he proposed entering into any transaction of a
legal nature.

This argument appears to me to be sound, for
the evidence on behalf of the Respondent not only
does not challenge the principal and important
testimony of Tewari and Duff, but in so far as
the judge thought that the testator would not
have made a legal instrument without consulting
Chadee, there is contradiction in the evidence
that the testator on 4th September 1960 expressed
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the "intention to hand over the entire estate to
the five boys", i.e. to his sons and for that
purpose the testabor asked his daughter Ethel to
get Mr, Cameron a solicitor who did all the
legal work for the testator up to 1956, to come
and see him at his home on 7th September 1960

so that a deed should be made. The evidence

of Chankaraj Singh is that the testator on 4th
September 1960 sent two of his daughters "to
bring Mr. Cameron to make a Will". This then
was direct and uncontradicted evidence which
completely falsified the premise upon which the
judge inferred that it was “difficult to believe
that the tegbator should wish to have some one
other than Chadze prepare a Will",

I am of the view that the findings of the
judge must be wrong because they are based not
so much on the agsessment of the evidence which
was given before him, but on reasoning and infer-
ence which must be imperfect reasoning because
it was founded on a basig which in itself was a
false one.

The true pogition then was that on 4th
September 1960 the testator had a discussion in
his home with Pandit Tewari, his brother-in-~law.
His life long friend Chankaraj Singh the cate-
chist was also present, and the talk centred
around making a Will, or perhaps a deed intending
to benefit his five sons Pathey more than they
would have benefitted under any former disposi-
tion. With this in view he instructed his
daughtersStella and Ethel to ask Mr. Cameron
to come to him on the 7th September.

On the 7th September in the early morning
Tewari returned to the home of the testator. It
wasg the evidence of Stella Motilal that on that
morning Zthel told her father that Mr. Cameron
could not come to him till about 2 p.nm.

Tewari on that morning produced a copy of
his own Will for the inspection of the testator.
It is correct to say that Tewari since the 4th
September had known that the testator wished to
make a Will, but there is no evidence from which
it can be said that before 4th September 1960
Tewari knew that the testator had already made a
Will which was in the keeping of Chadee.
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Be that as it may the testator after read-
ing Tewari's Will décided that he should make
his own after that fashion, and did not await
the arrival of Cameron. Thereupon Duff at the
dictation of the testator wrote the Will of 7th
September 1960,

The question of forgery was out, and there
was neither plea nor proof of fraud or undue in-
fluence. At the trial no question whatever
arose as to the attestation as a fact, of the
Will of the Tth September 1960 to0 permit of any
submission that the attéstation was not in
accordance with the provisions of sec.42 of the
Wills and Probate Ordinance.

Whatever tests may be applied, here was s
document in writing purporting to be and having
the form of a Will containing the wvalid signa-
ture of the testator and attested by two wit-
negses in accordance with the statutory require-
ments, and in which neither attesgting witness
stood to benefit. I cannot see how on the
facts of this case it can be said that this Will
of this capable testator was not duly executed.

In the testimony of the attesting witnesses
it is true that there were minor differences,
but in a case of this kind where a capable testa-
tor is performing a solemn act as indicating
what might be his final intentions regarding his
estate, such minutiae as to events surrounding
lunch or relating to Duff's departure from and
return to Chandroo's house, testimony given two
years and four months after the events, seem in
my view so insignificant and so unconnected with
the substance of the transaction that it was
wrong to meke that any part of a basis for hold-
ing that there was not due execution of this
Will.,

Even if the learned judge was disposed to
accept the evidence 3Ff Chadee, which I doubt he
should have dofe 80 impliditly and entirely,
there was nothing in the evidence of Chadee, to
cast the slightest doubt that any of the provi-
gions of the statute had not strictly been com-
plied with. Here it may be observed that the
approach to this problem was misconceived, for
had the learmed judge approached the matter
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first by critically examining the document and In the Court
the circumstances surrounding its preparation and of Appeal
execution rather than start with the witnesses,he s
would have perceived that on the face of it the No.17

docunent bore the hall mark of a genuine Will.

Gounsel for the eppellant-submits also that  yiogront of
the principle 'omnia praesumuntur rite esse acta’ 23rd Marcﬁ ¢
applies in this case as in all cases where the 1964
Will is regular on the face of it, with an attest- continued
ation clause and the signatures of the testator
and witnesses in their proper placeg, and author-
ity for that proposition is to be found in the
case, In the Igtate of Musgrove, Davis v Mayhew
(1927) 1.26% C.k., ,

In the present case from the very appearance
of the Will it seems to me that the observance of
the legal formalities required is proved by the
evidence and the presumption has no place. In
Harris v Knight-(1890) 15 P.D. 170 decided by the
Court of Appeal, at p.l79 Lindley L.J., said :-

"The maxim, 'Omnia praesumuntur rite
egge acta,' is an expression, in a
short form, of a reasonable proba-
bility and of the propriety in point
of law of acting on such probability.
The maxim expresses an inference
which may reasonably be drawn when an
intention to do some formal act is
established; when the evidence is
consistent with that intention hav-
ing been carried into effect in a
proper ways; but when the actual
observance of all due formalities
can only bé infer¥ed 2§ a matter of
probability. The maxim is not want-
ed where such observance is proved,
nor has it any place where observance
is disproved."

At the trial no contest arose in opposition
to the Will of 1960 on the ground that the stat-
utory requirements as to due execution as such
had not been complied with. The real challenge
seems to have been that the Will had never been
made at all, and it would seem that the conclu-
sion arrived at by the learned judge amounts to
a finding of forgery and/or fraud. The purpose
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In the Court of the statutory requirements as to due execution
of Appeal is the prevention of fraud. "Forgery was aban-
— doned" as the judge himself points out and fraud

No.l7 wag not pleaded and never was an issue in the
‘ case., I am firmly of the view that on this

Judgment of agspect of the case the learned triel judge mis-

MoShine J.A directed himself and drew an improper inference

53rd Marcﬁ * from the fact that because the tegtator did not

1964 on the occasion of making his new Will on Tth

continued September 1960 consult with or have Chadee make

it for him, he could not therefore have made it
at all., This conclusion cannot stand.

It ig essential to the wvalidity of a Will
that the testator should have known and approved
of its contents at the time of its execution.

"In Halsbury's Laws 3rd Edn. p.206 para.367

it is stated that "In the absence of fraud, it
may be laid down as a general rule that the fact
that his Will has been duly read over to a cap-~
able testator on the occasion of its execution,
or that its contents have been brought to his
notice in any other-way, is conclusive evidence
that he approved of, as well as knew, the con-
tents thereof." Judicial acceptance of this
proposition is to be found in Guardhouse v
Blackburn (1866) L.R. 1 P, & D, 109.

Sir J.P. Wilde in Atter v Atkinson (1869)
L.R.1 P, & D, 655, at 668 sald That a judge
"ought to be weil satisfied from evidence calcu-
lated to exclude all doubt, that the testabor
not only signed it (the Will) but that he knew
and approved of its contents".

In that case, he was dealing with a Will in
which the person who made it, himself took =
large benefit. But latetr at p.670 Sir J.P.
Wilde said "Once get the facts admitted or prov-
ed that a tegtator is capable, that there is no
fraud, that the Will was read over to him and
that he put his hand to it, and the question
whether he knew and approved of the contents is
answered." ...

The situation in which the plea of want of
knowledge and approval is commonly raised is
when the circumstances attending the execution
of the Will are such as to raise suspicion under
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the rule laid down by the Privy Council in Barry In the Court

v Butlin (supra). In that case the deceased's of Appeal
solicitor who prepared the Will was himself a s
substantial beneficiary under it and the question No.17

was whether the suspicion engendered by this cir-
cumstance, as well as by the provisions of the Judement of
Will itself have been satisfactorily dispelled by McS%?ne T.A

the party propounding the Will. 23rd March
In advising Her Majesty Parke B. emumciated  Loof. .

two rules which have been universally accepted
and applied as governing cases of this character.

- The first rule is (at p.482) "that the onus
probandi lies in every case upon the party pro-
pounding a well; and he must satisfy the con~
gscience of the court that the instrument so pro-
pounded is the last will of a free and capable
testator"'. Later (at p.484) Parke B. explained
that the onus "is in general discharged by proof
of capacity and the fact of execution, from
which the knowledge of an assent to the contents
of the instrument are assumed". The second
rule which in effect deals with situations where
a party writes or prepares a Will under which he
takes a benefit, calls upon the Colrt to be most
vigilant and jealous in examining the evidence
in support of the instrument. This latter rule
however has no bearing on the matter in hand as
neither of the witnesses Tewari or Duff who
assisted in the preparation and attested the Will
of 1960, stood to benefit under it. With one
exception, (that was in Tyrell v Painton (1894)
p.151) in all the subsequent cases in the reports
in which the rule in Barry v Butlin has been
applied the circumstance giving ground for sus~
picion has been the fact that the Will was pre-~
pared or its execution produced by a person tak-
ing a benefit under it.

True enough in Tyrell v Painton, (supra)
where the 'Will wag prepared by the son of e
Defendant, the person in whose favour the Will
wag made, the Court of Appeal held that the rule
in Barry v Butlin is not, (and I quote the words
of Tindley L.J. at 157) :-

"confined to the single case in
which a Will is prepared by or on
the instructionsg of the person



In the Court
of Appeal

No,l7

Judgment of
MeShine J.A.
23rd March
1964
continued

80.

taking large benefits under it,
but extends to all cases in
which circumstances exist which
excite the suspicion of the.
Court".

Lindley L.J. however went on to make it clear
that the circumstances to which he was referring
must be circumstances attending the preparation
or execution of the Will.

With these principles in mind I turn to the
facts of this case surrounding the preparation
and execution of the Will of 7th September 1960,
in order to determine whether the testator knew
and approved of its contents.

I have already stated and hold on the evid-
ence that the deceased on Tth September 1960 was
in no way affected in mind and so was on that
day capable of knowing and approving of the con-
tents of the Will. The question then merely is
whether in fact he did know and approve.

The literacy of the deceasgd is not ques-
tioned. It was the evidence of Duff that after
the deceased had read the Tewari Will the deceas-
ed said he would like it (his Will) written like
that Will, Duff then read the Tewari Will and
returned it to the deceased.

Duff was then told by the deceased where to
obtain writing paper and when he got his pen the
evidence is that Duff wrote the Will of the Tth
September 1960 at the dictation of the deceased.

Duff testified to the fact that at the end
of the dictation which the testator gave whilst
holding and looking at the Tewari Will, he Duff
then read over what he had written then handed
the document to the deceased who read it himself
and said "that was what he wanted", and with
Duffts pen signed his name to the instrument.

The evidence of Tewari is quite to the same
purpose and effect and almost in the same terms
as to the circumstances surrounding the prepara-
tion of the Will.

Frank Duff a transport overseer was a
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complete stranger to the deceased and his family
and came to be at the home of the deceased at La
Romain because he had been asked by Tewari to
drive him that day from his home at Cunupia to
La Romain. Pandit Tewari a Hindu priest of
Cunupia was the brother-in-law of the deceased
and lived at Cunupia 20 - 25 miles distant from
La Romain where the deceased lived.

On 4th September 1960, Tewardi had visited
the deceased and during that vigit the deceased
had stated that he had a Will prepared by Chadee
but was not satisfied with that Will as a cer-
tain percentage of the egtate in that Will will
be going to his girl children and on their death
their share would go to sons~in-law and they may
give his children trouble.

Since Mr.Cameron could not be there the
deceased on that morning then proceeded to make
hisg Will in the presence of Tewari and Duff in
the c¢ircumstances related above.

— - -

— e w

There was no evidence that TeWwaPi or DUff~
or either of them had been aware of the contents
of any former Will of the testator, nor was
there evidence that they had been in consulta-
tion with any member of the family of the deceas-
ed. All this evidence wag uncontroverted.

The learned judge seems to have taken as
circumstances arousing suspicion (a) "the long
delay in informing the co-executor of the exist-
ence of the Will" and (b) "the way in which he
(Tewari) went about making the applications for
Probate".

It is enough to say that the learned judge
has again misdirected himself in that these
factors may have contributed to the proof of
fraud which wag not pleaded and that neither of
these factors came within the principles of law
ag adumbrated in the authorities noticed above
and to which the judge had directed his mind.
In effect his appraisal of the evidence sub-
stantially negatived the law which he had drawn
to his own mind.

It may indeed be said that the stage for
the application of these principles regarding
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suspicion had hardly been reached in this case.

This judgment on a question of fact, of
necessity has had to be rather more than brief
and I shall not burden it further either with a
review of well-established principles as laid
down In the Estate of Musgrove (supra) or in
Mungaree v Mahabaldas VvV VOl.4 Judgments of
Supreme Gourt of lrinidad and Tobago 136 or with
a detailed analysis of the change in the manner
of distribution of his property by the testator.
It is sufficient to notice that no one who had
claims to the bounty of the testator had been
overlooked and if the sons of the tegtator bene-
fitted more largely in the 1960 Will than in the
1957 Will to the detriment of the daughters it
was only the right of a free and capable testa-
tor who expressed reagson for so doing. In the
absence of fraud any court should give effect to
his wishes if it is at 211 pogsgible to do so.

As g final reflection on this aspect of the
case this change in the disposition by the testa~
tor which in many respects kept so close to the
dispositions contained in the 1957 Will, the
provisions of which were unknown to Tewarli and
Duff, strongly assists in the discharge of the
onus on the appellants, that the testator knew
and approved of the contents of the Will of 1960.

On the evidence in this case there has been
no proof whatever that the signature of Peter
Chandroo was a forgery. There was evidence of
fact of execution in accordance with the provi-
sions of sec.42 of the Wills and Probate Ordin-
ance. Neither fraud nor undue influence was
pleaded in this case and there was no issue at
the trial on those matters.

"When therefore the person propound-
ing the Will has once proved that

it has been executed with due solemn-
ities by a person of competent under-
standing, and apparently a free
agent, he has 'prima facie' dis-
charged the burden of proof cast upon
him by law",

see Mortimer on Probate 2nd Edition p.70.
The burden of proving that the Will was not
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made by the testator at all, (as where it was a
forgery) or that there was fraud or undue influ-
ence is on the party who alleges it.

Chadee did not suggest that the signature
'Peter Chandroo' on that™Will was a Torgery.
Chadee was not present at’'the home of the test-
ator on 7th September 1950 and could not and
did not speak of what took place on the occa~-
sion of the making of the 1960 Will. There was
no conflict therefore with respect to its execu~
tion or as to the knowledge and approval of its
contents.

It is strange indeed that the effect of
Chadee's evidence was so considerable on the
learned judge. For my own part the evidence
that he did give was open to some question. I
have already referred to his failure to inform
the Respondent with regard to the affidavit of
scripts. Chadee also testified to carrying
"the Will and Codicil" to the home of Peter
Chandroo on 26th September 1960, when the Cumm-
ings deed was to be signed. The Will of Noven-
ber 1956 had a Codicil attached thereto but not
the later Will of February 1957. George Chan-
droo had t0ld Chadee he wanted his father's
Will “to tear it up". On the 26th Chadee told
the testator he had brought 'the Will and
Codicil' as he was told that he the testator
wish to make a 'change'. If then the express-
sion 'Will and Codicil' referred to the 1956
instrument, why should Chadee have taken that
one to Peter Chandroo and not the 1957 Will.
One will not speculate on this matter but what
truly emerges is that the testator wished his
Will of 1957 dezstroyed if Gedrgsé I8 to be be-
lieved or changed if Chadee is believed, and
that is in consonance with the fact that on Tth
September 1960 he had written another Will.

The testator was given to secrecy regarding the
Wills he had at different times made and it
appears to me that the making of the Will of
1960 was another manifestation of secrecy even
as regards Chadee. No reason has been given
why George Chandroo was not believed, there

was no evidence that he knew whether he bene-
fited at all or to what extent by the Will of
his father.

On all consideration I hold +that the
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learned judge for the reasons I have given mis-
directed himself in the inferences he drew aund
the reasoning he applied to the uncontroverted
facts in this case. The speculative inference
that the judge drew that the testator must have
consulted Chadee if he wished to make any legal
instrument, and did not, therefore the instru-
ment of 1960 never was made 1§ pgtefitly wrong,
and is tantamount in my view to a finding of
forgery or fraud. The Respondent would have 10
had to prove either of these affirmatively.
This was not done.

It followg that when the instrument of Tth
September 1960 is properly regarded and the
evidence in the case is correctly appreciated,
there can be no question but that the provi-
sions of the statute had been complied with,
and that the Will sought to be probated had
been made by a capable testator with knowledge
and approval of its contents. 20

There only remains the submission made by
counsel for the Respondent that on the assump-
tion that the judge at the trial was wrong this
court should order a new trial,

In the circumstances of this case, this
Court is in no inferior position to the trial
judge with regard to the facts. The Appell-
ants were put to the proof of due execution of
an instrument valid on the face of it, and to
the proof that the testator knew and approved 30
of its contents. There was no contradiction
to these matters in the case for the Respondent.
The learned judge was not called upon to be
eclectic as to what was testified to or whose
evidence to prefer, and there Wwas no Guestion
that the manner or demeanou¥ of the witness
played any part in the conclusions to which he
came .

In such circumstances it is undoubted that
this court can come to its own conclusion on 40
this case., See Yuill v Yuill (1945) 1 All E.R.
183, Watt v Thomag (1947) 1 A1l F.R. 5382 and
Bermax g Austin Motor Corporation (1955) 1 All
E.R. 326.

In Wintle v Nye (1959) 1 A.E.R. 552, a
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probate action tried before a jury, where al-
though the learned trial judge had stated the
law and the issues accurately and clearly, his
summing uwp to the jury of the evidence substan-
tially negatived the law. In the opinion of
the House of Lords there was such misdirection
that the jury's verdict on the facts could not
stand. Viscount Simonds at the very commence-
ment of his speech at p.54 said :

"My Lords, the right to trial by jury
is traditionally precious to the
citizen if their verdiet is to be
lightly set aside and either a new
trial ordered or the opinion of an
appellate court substituted for
theirs the value of that right would
be substeantially:dimiviished.” I
have not, I hope, 'inh By cofisidera—-
tion of this case, failed to pay
that jealous regard to the verdiet
of a jury which is its due".

Their lordships proceeded to set agide the
verdict and decree and substituted their own
on the Will and Codicil disputed in that case.
I also pay 'jealous regard' to the judgment of
the trial judge but I am firmly of the view
that his decision cannot stand. I would allow
this appeal and propogse that the following
order should be made. That the judgment and
decree of Corbin, J. dated 4th May, 1963 be set
aside and the Will of 11lth PFebruary 1957 be
pronounced againgt. That this court pronounce
for and in favour of the Will of Peter Chandroo
dated 7th September 1960 and that it be admitt-
ed to Probate in solemn form of law,

As to costs that this Court orders that
the Respondent do pay to the Appellants the
taxed costs of this appeal and two-thirds of
the taxed costs of the trial.

A, Hugh McShine
Justice of Appeal.
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JUDGMENT OF HYATALI J.A.

TRINIDAD AND TOBAGO

IN THE COURT OF APPEAL

Civil Appeal
No.32 of 1963.

BETWIEN

In the Matter of the Estate of Peter
Chandroo of La Romain in the Ward of
Naparima in the Island of Trinidad. 10

PANDIT DINANATH TEWARI and Plaintiffs/
JOSEPH CHANKARAJ SINGH Appellants

- angd =

KELVIN LUCKY Defendant/Respondent .

BEFORE: The Hon.Mr.Justice A.H.McShine, J.A.
" " Mr.Justice I.E.Hyatali, J.A.
u " Mr.Justice C.E.Phillips,J.A.

March 23, 1964.
Mesgsgrs.J.A.Wharton, Q.C. and E. Hamel-Wells for

the Appellants. 20
Mr. H.A.S.Wooding for the Regpondent.

JUDGMENT

The Respondent, who is one of the Executors
of a Will made on February 11, 1957 by the late
Peter Chandroo of La Romain (hereinafter referr-
ed to as "the Testator"), succeeded in persuad-
ing Corbin, J. to hold that a subsequent Will of
the Testator made on September 9,1960 wasnot duly
executed and that the preparatim and execution thereof
were attended by circumstances of suspicion. 30
In the result, the 1957 Will whosge validity as a
tegtamentary document was in no wise impeached
was admitted to probate as the true last Will of
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the testator and the 1960 Will propounded by the In the Court
Appellants as the Bxecutors thereof, rejected. of Appeal

The Appellants have challenged the learned No.18
judge's findings against the 1960 Will but before *
proceeding to examine them it would be convenient

to congider the issues raised by the pleadings %ugggi?tJoi
and those that were ultimately in contest at the Zgrd Marcﬁ *

trial. By way of defence the Respondent alleged 1964
that the 1960 Will was a forgery and in the
alternative that if it was made and signed by the
testator it was not duly executed and that he did
not know and approve of its contents when he did
S0, Save for the Appellants' plea that it was
revoked by the 1960 Will no other issue wag raised
in respect of the 1957 Will which the Respondent
propounded by way of counterclaim. As to due
execution of the 1960 Will, the Appellants were
merely put to the proof of compliance with the
provisions of the Wills and Probate Ordinance and
as to want of knowledge and approval, the Respon-
dent alleged that the testator gavé ho instruc—
tions for the Will, that it was not read over or
explained to him, that he did not read it himself
and that he was unaware of its nature and effect.

continued

At the trial however the charge of forgery
was either abandoned or withdrawn - it is not
clear which - and as to the specific matters plead-
ed under the head of want of knowledge and approval
there was no evidence in support thereof. The
learned judge recognised that the Appellants and
their witnesses had given prima facie proof of due
execution and knowledge and approval of the 1960
Will but in the end he refused to admit it to pro-
bate because of his conclusion that the Respondent
had destroyed the credibility of the Appellants
and their witnesses and shown that the preparation
and execution of the Will were attended by suspi-
cious circumstances.

The first question for decision in these cir-
cumstances is whether the reasong given by the
learned judge for rejecting the evidence of the
Appellants and their witnesses and finding suspi-
cious circumstances can be supported. These
reasons may be summarised as follows :-

(a) differences as to minor details between
the evidence of the attesting witnesses
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and a son and daughter of the testator
as to what took place at hig home on
the morning of September 7, 1960 when
he signed the Will.

(b) +the long delay by Tewari (an executor
and attesting witness) in informing
the co-executor (the second Appell-
ant), of the existence of the Will and
the way in which he went about making
the application for probate. 10

(¢) +the extreme unlikelihood that the
witness Duff a layman could write a
Will in the terms of the 1960 Will
merely by listening to the testator
express his wishes; and

(d) +the unlikelihood that the testator
would have asked anyone but Dalton
Chadee t0 alter his Will if he wished
to do so.

Phillips, J., in the judgment he is about to 20
deliver and which I have had thes savantage of
reading hag clearly demonstrated that these reas-
ons are both unsatisfactory and insupportable and
as I find myself in agreement with his views I
shall in the interest of brevity merely add a few
observations. The minor discrepancies on
matters of detall were in the circumstances of
this case a far from satisfactory ground for im-
peaching the credit of the witnesses. The de-
lay by Tewari in informing his co-executor of the 30
1960 Will after the testator's death was a matter
of some six weeks, which was by no means long or
undue and in any event, it was satisfactorily ex-
plained. I have looked in vain in the evidence
to find anything sinister, unusual or suspicious
about the way Tewari went about making the appli-
cation for probate of the Will. He merely went
to his own solicitor, which was perfectly natural,
to instruet him to apply for probate and secured
the attendance of the relevant persons to enable 40
the application to be prepared. With respect to
the writing of the Will by the attesting witness
Duff the learned judge was completely oblivious of
the evidence that the testator had Tewarits Will
in his hand and used it as a precedent to dictate
the terms in which it was actually written. A
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comparison between the Tewari Will and the 13960
Will showg the striking similarity in phrase-
ology, provision, style and expression. It
would seem that the terms in which the Will is
couched excited much suspicion in the mind of

the judge but there was a perfectly good explana-
tion therefor which he unfortunately ignored.

As to Chadee's evidence I would accept the learn-
ed judge's view that it was accurate and reliable;
but in my judgment, it failed to establish that
if the testator wanted to make another Will he
would have asked Chadee to do so and no one else.
Indeed, the evidence showed that he wanted to make
a material change in the terms of the dispositions
contained in the 1957 Will and had in fact ignored
Chadee and gent for Cameron a solicitor of San
Fernando with a view to effectugbting his wishes.
There is one feature of Chadee's evidence never—
theless, which might be said te bear on the
guestion of knowledge and approval and it arises
in this way. The testator's son George who had
nothing whatever to do with the preparation and
execution of the 1960 Will testified that two
weeks before his death on October 5, 1960 the
testator had instructed him to retrieve the 1957
Will from Chadee and destroy it. He went to
Chadee on the next day to get the Will but Chadee
refused to deliver it up to him. Chadee's evid-
ence however was that George saw him on two ccca-
sions in 1960 about the testator's Will, The
first was on or about the last Sunday in August
and the next, on September 26, 1960. In conse-
quence of the first interview with George, Chadee
saw the testator and told him that George had
said that he, the testator, wanted to see Chadee
in connection with hig Will. The testator deni-
ed telling George so and warned Chadee not to
disclose the contents of the Will to George. On
the next occasion Chadee saw the testator and
told him that George had said that he, the testa-
tor, wanted Chadee to bring his Will to make a
change in it. The testabtor denied this also and
$01d Chadee that his children only wanted to get
his property but were not interest in giving him
nourishment.

The learned judge accepted this evidence as
true and concluded therefrom that if the testator
wanted to change his Will he would not have asked
anyone but Chadee to do so. I have already
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commented on this conclusion, but what is more

to the point is that if the testator spoke to
Chadee in the manner alleged, it tended to show ~
(1) that the testator on the first occasion
ingtructed Chadee to keep the contents of his
1957 Will secret; (2) that on September 26,
1960 he could not have been aware that he had
made a Will on September 7, 1960 inasmuch as

he t0ld Chadee he did not want to meake any
changes to the 1957 Will; and (3) that George 10
told an untruth when he said that the testator
had asked him to get the 1957 will from Chadee
and degtroy it. Of these matters the second
only is of relevance to the question of know-
ledge and approval. The difficulty about it
however is that one is unable to say whether the
testator made those statements to Chadee out of

a desire to conceal from him the 1960 Will,

which would have been perfectly natural in the
circumstances if he had in fact made it in the 20
circumstances alleged, or whether he spoke the
truth to Chadee, in which event it would tend %o
negative knowledge and approval. To justify

the latter conclusion however, it would be
necessary to regard the testator's statement as
proof of the truth of what he statéd but in my
judgment, it cannot be so regarded.” Thadee's
evidence in its totality therefore comes to
nought .

It is of importance to notice that the 30
credibility of the appellants and their wit-
nesses did not turn on manner and demeanour.
As I have said before they were rejected for
reasons that are unsatisfactory and untenable,
and as to suspicious circumstances they were
inferred from material that was tenuous and in-
conclusive. I am satisfied that these errors
disabled the learned judge from taking proper
advantage of his having seen and heard the wit-
nesses and that the case falls within Lord 40
Thankerton's third proposition in Watt (or
Thomag) v Thomas (1947) 1 All E.R.” 582 at 587,
and accordingly becomes one at large for this
court.

The Appellants urged that the unconverted
evidence in support of the matters that were in
issue at the trial made it a f£it and proper
case for the court to come to its own factual
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conclusions but the Respondent objected that the In the Court

nature of the evidence and the subject matter of of Appeal
the action precluded the court from arriving at a —
proper decision. I confess that at first blush, No.18

I was inclined to the view that the case should
be remitted for re-trial but on further consid- Judement of
eration, I have come to the firm conclusion that " a%gli J.A
this course cannot be justified. On appeal from 2§rd Marcﬁ *
the decision of a Judge sitting without a jury, 1964
the Court of Appeal, subject to the qualifica- continued
tions stated in a long line of cases and more
articularly in Watt (or Thomas) v Thomas
%sunra}, has the same right to come to decisions
on the issues of fact as well as law as the trial
judge. (see Per Lord Atkin in Powell v Streat-
hamw Manor Nursing Home (1935) A1l E.R. 58 at
p.03). indeed, "justice and judicial obliga-
tion" require that in appropriate cases the court

should not sghrink from exercising this right.

Lord Halsbury L.C., in Rickmann v Thierry (1896)
14 R.P.C. 105 expressed this obligation in even
stronger langunage. He said at p.l07 ibid:

"Upon appeal from a judge where both
fact and law are open to appeal it
geems to me that the appellate tri-
bunal is bound to pronounce such
judgment as in their ¥iew® dught to
have been pronounced in the court
from which the appeal proceeds and
that it is not within their compet-
ence to say that they would have
given a different judgment if they
had been the judge of first instance,
but that because he has pronounced a
different judgment they will adhere
to his decision".

Lord Reid quoted this passage with approval
in his sgpeech in Benmax v Augtin Motors Ltd.
(1955) 1 All E.R. 326 at p.329, and it seems
to me to be merely a logical extension of
Lord Halsbury's opinion to say that the

court should not order a re-trial when the
evidence is such as to enable it to come to a
satisfactory conclusion on the issues of fact.

The learmed judge accepbted that there was
prima facie proof of due execution and of know-
ledge and approval, and I agree with him., The
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real question therefore is whether there was
any good ground to displace it, or any suffi-
cient reason for not admitting the Will to
probate. I myself have been unable to
find any. The Will in question is a cus-
tomary legal Will with a valid attestation
clause and contains dispositions that are
completely consistent with the proved inten-
tion of the testator to leave all his real

egstate to his sons. All his dsughters are
left legacies in a like amount and his wife
is also provided for. The authenticity of

the testator's signature thereto was neither
challenged, impeached or placed in doubt for
a gsingle second. On the contrary, the
evidence egtablishes beyond a peradventure
that the signature is genuine. The Will
itself not only speaks for its validity in all
regpects, but its due execution as evidenced
by the attestation clause, is supported by the
attesting witnesses Tewari and Duff who bene-
fit in no way whatever from the Testator's
bounty. There is not a ginglé fact intro-
duced by the Respondent to show that there
were suspicious circumstances nor is there a
single circumstance in the whole of the evid-
ence to raise any question of suspicious cir-
cunstances., Moreover, there is no evidence
in support of any of the specific matters
pleaded under the head of want of knowledge
and approval, and no question arises as to the
capacity of the tegtator. In these cir-
cumgtances I think the court would be shrink-
ing from its duty if it did not come to a deci-
sion on the issues of fact. I therefore
hold that the evidence egtablishes that the
1960 Will was duly executed with the knowledge
and approval of the testator end that circum-
stances of suspicion do not exist. I agree
that the appeal should be allowed, that the
orders of the learned judge be vacated and
that the 1960 Will be admitted to probate.

I also agree with the order as to costs pro-~
posed by McShine, J.A.

Isaac E. Hyatali
Justice of Appeal.
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IN THE CQURT OF APPEAL 1964

BETWEEN
In the Mattsr of the Egtate of Peter
Chandroo of La Romain in the Ward of
Naparima in the Island of Trinidad.

PANDIT DINANATH TEWARI and

JOSEPH CHANKARAJ SINGH Plaintiffs-
Appellants

And
KZLVIN LUCKY Defendant-
Respondent

BEFORE: The Hon. Mr.Justice A.H.McShine, J.A.
" " Mr.Justice I.E.Hyatali, J.A.
" " Mr.Justice C.E.Phillips,J.A.

March 23, 1964.

Messrs. J.A.Wharton, ¢.C. and E, Hamel-Wells for
the Appellants.
Mr. HsA.S. Wooding for the Respondent.

JUDGMENT

Peter Chandroo, a proprietor of La Romain
(to whom I shall hereafter refer as "the testa-
tor") died on the 5th October 1960, leaving him
surviving his wife, five sons and four daughters.
The gross value of his estate for probate pur-
poses was sworn t0 as being more than £330,000.
By a Will dated 11th February 1957, the testa~
tor, after conferring certain life benefits
upon his wife, divided the bulk of his estate
among the other members of his family. All
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hig daughters were married women. As executors
of the said Will the testator appointed one
Jogseph Chankaraj Singh, therein described as "my
friend" and two of his sons-in~law, namely,
Joseph Motilal and Kelvin Lucky, the Respondent
in this appeal, who was the Defendant in the
action. This Will was prepared by one Dalton
Chadee, and revoked a previous Will and Codicil
dated 10th and 12th November, 1956, respectively,
which had also been prepared by Mr.Chadee, who
was formerly a solicitor's chief clerk. His
son-in~law, Mr. Tsoi-a~Sue, is the solicitor for
the Respondent herein., It appears that Mr,
Chadee virtually had in his hands the conduct of
this litigation on behalf of the Defendant.

This is illustrated by his evidence given at the
trial to the following effect:~

"He (i.e., Mr. Tsoi-a-Sue) has asked me
to assigt him in this case. I would
consider myself in the role of in-
atructing solicitor in this case ...

I have a lot of experience in legal
matters - over forty years. I have

been in several probate matters. I
know the issues in such matters".

The Appellants herein, Plaintiffs in the
action, sought probate in solemn form of what
they allege to be the lagt Will of the testator,
dated Tth September 1960, whereby the testator
appointed the Plaintiffs as executors thereof,
describing them therein as his "brother-in-law"
and his "personal friend" respectively. It may
be repeated here that the second-named Plaintiff,
Joseph Chankaraj Singh, was also appointed an
executor under the Will dated 11th February 1957,
(hereafter referred to as the 1957 Will).
Chankaraj Singh lived at La Romain like the
tegtator, and there was incontrovertible evid-
ence that for many years he was on terms of the
closest amity with the testator and his family.
He is a man of unblemished character who was
orgained as a Presbyterian Minister in December
1960.

The Plaintiff Chankaraj Singh was a witness
to the execution of the 1957 Will, instructions
for which were given by the testator at the home
of the Defendant. He was not, however, a
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witness to the Will propounded by the Flaintiffs,
(hereafter called "the disputed Will"), and first
became aware of its existence on the 16th Novem-
ber 1960, when he was informed of its execution
by Pandit Tewari, his co-pleintiff in the action,
who was not only a witness to the Will but also
played an important part in connection with its
preparation.

The case for the Plaintiffs as presented at
the trial was that on more than one occasion
prior to the date of the disputed Will the testa~
tor had expressed the intention of making a new
Will, culminating in a conversation he had with
the Plaintiff Tewari on the 4th September 1960,
during which the testator expressed his dissatis~
faction with the manner of distribution of his
estate to his daughters in the 1957 Will, The
tegtator eventually decided to send for Mr.Camer-
on, a well-known solicitor in practice at San
Fernando, for the purpose of arranging his
affairs. Despite this, however, he agreed to
Tewari's suggestion that Tewari should bring his
own Will for the testator's inspection and use
as a model in making his Will if he so desired.
It was arranged that Tewari would bring his Will
to the testator's home on the 7th September 1960.

Two of the testator's children, namely,
Stella Motilal and George Chandroo, deposed that
sometime in the month of August, 1960 a gather—
ing of most members of the family took place at
the testator's home at his request. At this
conference the testator amnnounced his intention
of handing over his entire estate to his five
sons. Stella Motilal swore that early on the
following morning her sister, Mrs. Pearl Lucky,
the wife of the Defendant, who had not attended
the conference, came to her home and §poke fto
her. Later on the same day the thr&e gisters,
Stella Motilal, Pearl Lucky'and Ethel Massahood
went to the testator's home, whers Pearl Lucky
to0ld her father that she understood that he was
giving the boys everything and began to use
words of abuse towards him, in consequence of
which tears came to his eyes.

With particular reference to the events of
the 4th September 1960, Stella Motilal confirm-
ed that the testator did have a counversation
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with the Plaintiffs at his home sud that Ethel
Massahood was also present on that day. Her
evidence on this point was as follows -

"On 4th September 1960 it was clear
that he (the testator) wanted to
make 2 new Will, That is why he
gave instructions for Mr.Cameron
to come on 7th September 1960".

It may here be observed in parenthesis that all
this evidence, which was directly relevant to
the circumstances in which the disputed Will
came into existence, and was accordingly of
such a nature as to be of great assistance to a
judge dealing with the issues raised in this
case, was not contradicted in any respect.

Not a sgingle reference, however, ig made to0 any
part of it by the learned trial judge, who ap-~
pears to have ignored it altogether and thus to
have failed in this respect to make full use of
the advantage which he had.of hearing and seeing
the witnesses in this case.

It was in this setting that the disputed
Will came into existence. According to the
evidence of the two witnesses to the Will, name-
1y, the Plaintiff Tewari and Frank Duff, the
Will was written down by Duff at the dictation
of the testator who had in his hand Tewari's
Will. It was written on a sheet of paper pro-
vided by the testator himself. The witnegses
gave uncontroverted evidence of its due execu-
tion and of the testator's knowledge and approv-
al of its contents. It has not been suggested
that the testgtor did not have full testamentary
capacity. The document itself is in proper
form and bears a proper attestation clause.

It is in these circumstances that the trial
judge had to decide the issues raised by the
pleadings, which were -~

(1) Whether or not the disputed Will
was a forgery;

(2) 1If not, whether it was duly executed
in accordance with the provisions of
the Wills and Probate Ordinance,
Ch.8 No.2;
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(3) If yes, whether the testator knew
and approved of its contents.

At the trial the Defendant did not seek to
maintain that the Will was forged. This was
no doubt due to the fact that the Plaintiffs
produced overwhelming evidence that the signa-
ture on the Will purporting to be that of the
testator was in fact his. The trial judge dis-
posed of this issue in the following words :-

"It may be said at the outset that no
evidence was led in support of the
allegation of forgery and so this is
considered as abandoned".

I would merely add that this appears to be an
understatement of the true position, in view of
the fact that no suggestion was made by the
defence that the signature in question wasg not
that of the testator.

Thereafter the learned trial judge procéed-
ed to find that the evidence on behalf of the
Plaintiffs established prima facie due execution
by the testator of the Will as well as his know-
ledge and approval of its contents; but he
then put to himself this guestion - "Has the
Defendant destroyed the evidence of the Plain-
tiffs! witnesses?", and answered it in the
affirmative.

It is, accordingly, necessary to examine
briefly the reasons given by the learned trial
judge for this finding. It must, of course, be
borne in mind that the defence called no evid-
ence in contradiction of the evidence given on
behalf of the Plaintiffs in connection with the
preparation and execution of the Will. The
only witness called by the defence was Chadee,
the purport of whose evidence was that he had
for so long been the legal adviser and confident
of the testator that it was very unlikely that
the testator would have his Will prepared by
anyone else.

For his disbelief of the testimony of the
witnesses called in support of the Plaintiffs'
case the learned trial judge gave the following
reasons :-—
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(1) Alleged discrepancies in the
evidence of the witnesses as to
details, which he enumerated as
follows - "as to who was at
Chandroo’s house on the day the
Will was signed; the sequence
of events surrounding the eating
of lunch; +the circumgtances re-
lating to Duff's departure from
and return to Chandroo's house"; 10

(2) certain behaviour of the Plain-
tiff Tewari, namely, "the
(allegedly) long delay in in-
forming the co-executor of the
exigtence of the Will, and the
way in which he went{ about making
the application for probate”;

(3) the fact that he thought it
"extremely unlikely that a layman
could write a Will in the terms 20
of this one merely on listening
to a testator express his wishes";

(4) Chadee's evidence, which he con-
sidered to be "“positive evidence
which casts suspicion on the
execution of this Will",

It seems to me that Chadee's evidence was a
factor which exerted on the trial judge an
influence altogether disproportionate to its
intrinsic value. Complete acceptance of the 30
evidence of this witness cannot, in my judgment,
be sufficient to cast any doubt or suspicion on
the evidence of the attesting wiitnesses if
othexrwise credible. That the judge's approach
to the Plaintiffs' case as a whole was serious—
ly affected by his acceptance and evaluation of
Chadee's evidence is seen from the following
passage in his judgment:-

"I accept this evidence of Chadee's

entirely, and find that in all these 40
circumstances it is very difficult

to believe that Peter Chandroo should

wish to have someone other than Chadee
prepare a Will fo6r him~in September

1960. Why should he suddenly wish to
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abandon Chadee who had prepared the
earlier Will and had it keeping?

To explain this, Pandit Tewari at-
tempted to give evidence to the
effect that Chandroo had referred
to Chadee as a rogue, but he re-
tracted it at once, and Stella
Motilal quoted him as saying that
he had lost confidence in Chadee.

I do not believe either of these
statements and can see no reason

to conclude that if Chandroo wished
to alter his Will in September 1960,
he would have turned to anyone but
Chadee".

This passage, in my view, presents the key
to the understanding of the learmed trial judge's
approach to the case, which was that the disputed
Will, not having been prepared by Chadee, must be
suspect, unless good reason were shown by Plain-
tiffs for the testator's abandonment of Chadee.
In my opinion, this proposition has no basis
either in law or reason. - The saying, common in
another branch of the law, that "the devil him-
self knoweth not the mind of man" appears to be
eminently applicable to the present circumstances;
and in any casge, the trial judge seems to have
completely ignored clear evidence of a change of
mind of the testator in relation to Chadee,
namely, that on the 4th September 1960 he decided
to send for Mr. Cameron, a solicitor, for the
purpose of arranging his affairs.

It seems to me that the trial judge's con-
clusion that it was "extremely unlikely that a
layman could write a Will in the terms of this
one merely on listening to the testator express
his wishes" is also basically unsound. This
finding, in my opinion, is not warranted by the
evidence that the testator actually dictated the
terms of the Will, using as a model Tewari's
Will, which is in quite simple terms, and %o
which the disputed Will, mutatis mutandis, in
fact bears a close resemblance. This is not a
case, with due deference to the learned trial”
judge, of the testator merely "expressing" his
tegtamentary wishes.

With regard to the alleged discrepancies in
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the evidence the trial judge states that they
"may appear to be minor but take on greater
importance when the evidence is considered as a
whole and in the light of some of the behaviour
of Pandit Tewari",

It is not altogether clear what the Jjudge
meant by his reference to the way in which
Tewari "went about making the application for
probate”, The evidence disclosed that the test-
ator handed the disputed Will for safe keeping ‘o
Tewari, with a request that he should not dis—-
close its existence to the testator's children.
This desire for secrecy on the part-of the testa-
tor is not at all surprising in view of the
treatment which he is alleged to Have received
in the month of August 1960, at the hands of one
of his daughters, Mrs. Pearl Lucky, the wife of
the Defendant. The testator died on the 5th
October 1960, and it was admitted by Tewari that
he did not disclose the existence of the Will
until the 15th November, 1960, when he to0ld the
testator's eldest son, George Chandroo, about it.
On the 16th November he informed his co-executor,
Chenkaraj Singh, about it and on the said date
gave instructions to a solicitor, Mr. Roberts, to
apply for probate of the Will. If it is sought
%0 be held against Tewari that he should not have
given instructions to the solicitor of his choice,
but should have had recourse to Chadee, I am
quite unable to see the reasonableness of any
such suggegtion. In so far as there was some
delay on the part of Tewari in disclosing the
existence of the Will, his evidence that he was
ill for a period commencing before the testator's
death appears to me to have provided a satisfac-
tory explanation. Entirely apart from this,
however, I cannot understand how this alleged
delay can have any relevance either to the issue
of the due execution of the Will or of the
testatorTs knowledge and approval of its contents.

I agree with the suggestion of the trial
judge that the alleged discrepancies in the evid-
ence were in themselves minor. It is important
to point out, however, that while thsey may possi-
bly have some bearing on thé question as to
whether the document purporting to be the testa~
torts Will came into existence on the occasion

and under the circumstances alleged by the
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Plaintiffs, and might therefore have been rele- In the Court
vant to:the issue of forﬁerx, they are not, in my of Appeal
opinion, relevant to either of the other issues ——
left for determination by the trial Judge. It No.19

is necessary to bear in mind that no issue of 0.

fraud or undue influence is raised in this case. Judement of
S0 soon therefore as the issue of forgery was Phif?' g A
resolved in favour of the Plaintiffs, it seems to 53rd ﬁps h. *
me that the uncontradicted evidence in support of 19§4 arc
the due execution of the disputed Will and the
testabor's knowledge and approval of its contents
was in the circumstances such as should inevita-
bly have led to its establishment, unless there
were circumstances of suspicion w1th1n the mean-
ing of the well-know rule in Bar?y ¥ Butlin (1838)
2 Moo. P.C.C. 480, as explained in severa. later
cases.

continued

In Re R. (deceaged) (1950) 2 All E.R. 117
Wilmer, J., after reviewing the authorifies, said
(at pp. 121-122) :-

"The conclusion which I draw from these
authorities is that in dealing with a
guestion of knowledge and approval of
the contents of a Will the circumstances
which are held to excite the suspicions
of the court must be circumstances
attending, or at least relevant to, the
preparation and execution of the Will
itself. This view is, I think, con-
firmed by the decision of the Court of
Appeal in In- the Egtate of Musgrove
jl927) P.264, where it was held that a
susplcion engendered by extraneous
circumstances, arising subsequent to
the execution of the Will, was not a
sufficient reason for rebutting the pre~
sumption of due execution of a Will
regular on its face".

In my opinion, no such circumstances of sus-
picion exist in the present case, The fact that
the disputed Will was not prepared by Chadee is,
in my judgment, not a circumstanceé attending or
relevant to its preparation or execution. This
fact however, appears to have been substantially
at the root of the reasoning that led to the
judge's rejection of the disputed Will under
which, be it noted, no one concerned in its
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preparation receives any benefit, and in which
all the beneficiaries are the same persons who
were beneficiaries in the 1957 Will, namely, the
members of the testator's family. It is signi-~
ficant, in my opinion, that one of the testa-
tor's daughters whose share in the estate was
reduced by the disputed Will should have given
evidence in support of it. It may also be of
gone gsignificance that the opposition to probate
thereof comes from the husband of that daughter
of the testabtor who is alleged o have abused
her father in August 1960, a fact which probably
confirmed his intention of reducing the benefits
to be left to his daughtérs, “who, in any case,
seem t0 have been regarded by him as being
already in good financial circumstances.

It appears to me that in applying the rule
in Barry v. Butlin to the facts of the present
case the trial judge failed to bhear in mind that
that rule must not be ".... used as a screen be-
hind which one man was to be at liberty to
charge another with fraud or dishonesty without
asguming the responsibility of msaking that
charge in plain terms". (Per Lord Loreburn,
L.C. in Low v Guthrie, (1909) A.C. 278 at p. 282,

The only remaining question is whether the
circumstances of the present case are such as to
make it competent for this Court, not having
seen or heard the witnesses, to reverse the de-
cision of the trial judge on issues based on
mere questiong of fact. It is necegsary at
once to make two observations:-

(a) This is not a case in which the
trial judge had to make up his
mind as to the truth of conflict-
ing testimony given by opposing
witnesses. The evidence of the
Plaintiffs' witnesses was in fact
uncontradicted;

{b) the trial judge's Jishelisf in
the evidence of "thg Plaintiffs!'
witnesses is not expressed to be
based on their manner and demean-
our, but was to a large degree
engendered by what he considered
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to be the improbability of the Testa-
tor having a Will prepared by anyone
but Chadee.

In these clrcumstances it seems to me that
this Court is in as good a position as was the
trial judge to arrive at a conclusion in~the
matter. In this connection I consider the
following observations of Lindley M.R., in
Coghlan v Cumberland (1898) 1 Ch. at pp. 704~-
105, to be singularly appropriate :-

"Gven where, as in this case, the
appeal turns on a question of fact,
the Court of Appeal has to bear in
mind that its duty is to rehear the
case, and the Court must reconsider
the materials before the judge,
with such other materials as it may
have decided to admit. The Court
must then make up its own mind, not
digregarding the judgment appealed
from, but carefully weighing and
considering it; and not shrinking
from overruling it if on full con-
sideration the Court comes to the
conclugion that the judgment is !
wWrong. When, as often happens,
much turns on the relative credi-
bility of witnesses who have been
examined and cross-examined before
the judge, the Court is sensible of
the great advantage he has had in
seeing and hearing them. It is
often very difficult to estimate
correctly the relative credibility
of wiinegses from written depogi-
tions; and when the quéstion
arises which witness is to‘be be-
lieved rather than another, and
that question turns on manner and
demeanour, the Court of Appeal al-
ways is, and must be, guided by the
impression made on the judge who
gaw the witnesses. But there may
obviously be obther circumstances,
guite apart from manner and demean-
our, which may show whether a
statement is credible or not; and

In the Court
of Appeal

No,.1l9

Judegment of
Phillips J.A.
23rd March
1964
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these circumstances may warrant
the court in differing from the
judge, even on a question of fact
turning on the credibility of
witnesses whom the Court has not
geen".

For the reasons indicated I consider that
the findings of the learned trial judge that
the Plaintiffs failed to prove due execution of
the Will or the testatorts kiiowlzdge and approv-
al of its contents are plainly wrong and should
not be allowed to stand. I would, accordingly,
allow the appeal and set aside his decision on
both the claim and counterclaim. I pronounce
against the establishment of the 1957 Will, and
in favour of the validity of the Will dated the
Tth September 1960 propounded by the Plaintiffs,
as being the last true Will of the testator.

I, accordingly; agree with the order pro-
posed by McShine, J.A.

Clement E., Phillips
Justice of Appeal.

No.20
ORDER

TRINIDAD AND TOBAGO

IN THE COURT OF APPEAL
ON APPEAL FROM THE HIGH COURT OF JUSTICE

Civil Appeal No.32 of 1963

BETWEEN
In the Matter of the Estate of Peter
Chandroo of La Romain in the Ward of
Naparima in the Island of Trinidad

PANDIT DINANATH TEWARI and Plaintiffs/
JOSEPH CHANKARAJ SINGH Appellants

- angd -
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KELVIN LUCK Defendant/Respondent . In the Court
of Appeal
Entered the 23rd day of March, 1964 No,.20
Dated the 23rd day of March, 1964
Before the Honourables Mr. Justice A.H.McShine Order
(President) 23rd March
Mro. Justice I.E. Hyatali 1964

Mr. Justice C.E. Phillips. continued

UPON READING the Notice of Appeal TITET on
behalf of the above-named Plaintiffs/Appellants
dated the 7th June, 1963, and the Judgment here-
inafter mentioned

ARD UPON READING the Records filed herein
AND UPON HEARING Counsel for both parties
AND MATURE DELIBERATION THEREUPON HAD

IT IS ORDERED that this Appeal be allowed
and that the Judgment of the Honourable Mr.
Justice M,A.H. Corbin dated 4th May, 1963, be
vacated and that the last true Will dated the
7th September, 1960, of the Testator be admitted
to Probate

AND IT IS FURTHER ORDERED that the
Respondent do pay to the Appellants the taxed
costs of this Appeal and Two Thirds (2/3) of
the taxed costs of the Trial.

George R. Benny
Deputy Registrar,
Supreme Court.
L.S.
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No.21
ORDER GRANTING FINAL LEAVE TO
APPEAL TO THE PRIVY COUNGIL.

TRINIDAD AND TOBAGO
IN THE COURT OF APPEAL

ON APPEAL FROM THE COURT OF APPEAL
OF TRINIDAD AND TOBAGO

Civil Appeal No.32 of 1963.

In the Matter of the Estate of PETER
CHANDROO of La Romain in the Ward of
Naparima in the Island of Trinidad.

BETWEEN
KELVIN LUCKY (Defendant) Appellant
- and -
PANDIT DINANATH TEWARI and

JOSEPH CHANKARAJ SINGH
(Plaintiffs) Respondents

Entered the 16th day of July, 1964.
On the 16th day of July, 1964.

Before the Honourables Mr., Justice A.H.McShine,
Acting Chief Justice

Mr. Justice I.E. Hyatali
and '
Mr. Justice C.E.Phillips.

UPON MOTION made unto this Honourable
Court this day by Counsel for the above-named
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Appellant for an Order granting the said
Appellant final leave to appeal to Her Majesty
in Her Privy Council against the judgment of
the Court of Appeal dated the 23rd day of
March, 1964, and the judgment of His Lordship
Mr. Jugtice Maurice Corbin, dated the 4th day
of May, 1963.

UPCN READING +the said Notice of Motion
deted the 9th day of July, 1964, the affidavit
of Mark Thomas Inskip Julien sworn to the 9th
day of July, 1964, and the Certificate of the
Regigtrar of the Supreme Court of Judicature
dated the 9th day of June, 1964, all filed
herein.

UPON HEARING Counsel for the Appellant
and Counsel for the Respondents

THIS COURT DOTH ORDER that final leave
be and the same is hereby granted to the
sald Appellant to appeal to Her llajesty in
Her Privy Council against the said Judgments

AND THIS COURT DOTH FURTHER ORDER that
the cogts of this mobtion be costs in the
cause

George R;-Benny_
Deputy Registrar.

In the Court
of Appeal

No.21

Order granting
Final Leave to
Appeal to the
Privy Council
16th July 1964
continued
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EXHIBITS

D.C.3., WILL OF PETER CHANDROO
10th November 1956

TRINIDAD

This is the last Will and Testament of me Peter
Chandroo of La Plaisance Egtate in the Ward of
Naparima in the Island of Trinidad made this
tenth day of November in the year 1956, I
hereby revoke all former Wills and testamentary
dispogitions made by me and declare this to be
my last Will, I appoint my sons George
Chandroo Byron Chandroo, and Ethel Massahood my
daughter, to be the Executors of this my last
Will.

I give and devige and bequeath of my real
and personal estate Whatsoever and Wheresoever
situate to the persons and in the shares and
manner following, that is to say, to my said son
George Chandroo twenty per cent thereof absolutely,
to my said son Byron Chendroo, twenty per cent
thereof abgolutely, to my sdn~Claude Chandroo,
twenty per cent to my son Hector Chandroo, twenty
per cent thereof absolutely, to my son Charles
Chandroo, ten per cent thereof absolutely, to my
daughter the said Ethel Massahood, two per cent
absolutely, to my daughter Stella Mootilal, two
per cent absolutely, two per cent absolutely to
my daughter Pearl ILucky, two per cent thereof
abgsolutely and of the residue of four per cent.
Three per cent to my wife Lilian Chandroo and one
per cent to my daughter Maud Lalbeharry Mahara]
for and during the term of their respective lives
and from and after their death. To my five sons
and their daughters above named in equal shares
as tenants in common. The devisee and bequest
hereinabove contained are subject to the payment
of all my debts and funeral and testamentary
expenses and I declare that after my devisee
herein should desire to sell his or her share of
my estate herein bequeathed to him or her option
should be given to the other devisees to purchase
the same.

In Witnegs whereof I hgve hereunto subgcribed
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my name date and year first herein written at the
Colonial Hogpital, San Fernando.

Sgd. Peter Chandroo

I sign by the testator and acknowledge by him to
be his lagt Will and testament in the presence of
us pregent at the same time who at his requesgt in
hig presence and in The presence of each other
have subscribed names as Witnesses.

Sgd., Dalton Chadee
Neamgth Shah.,

D.C.3. CODICIL TO WILL OF
10TH NOVEMBER 1956

TRINIDAD.

— e e

I Peter Chandroo of La Plaisancd Egtate in
the Ward of Naparima in the Island of Trinidad

declare this to be a Codicil of my Will which bears

date the 10th day of November 1956.

1. Whereas by nmy said Will I have appointed my
daughter Ethel Massahood to be an Executor there-
of together with my sons George Chandroo and Byron
Chandroo. Now I hereby Revoke the appointment of
my said daughter as Co Executor of my said Will
and appoint my son Claude Chandroo and my daughter
Stella Mootilal to be Executors thereof in place
of my said daughter Ethel Mootilal.

2, And Whereas by my said Will I gave and Devis-
ed and bequeath +to mny wife Lilian Chandroo for
1life Three per cent of all my real and personal
estate an annuity for life of Six Hundred Dollars
payable by monthly instalments for Fifty Dollars
the first of such payments to be made to her on
the first day of the month after my decease.

3. In all other respects I confirm my said Will.

In Witness whereof I have hereunto subscrib-
ed my neme this 12th day of November, in the year

Exhibits
D.C.3.

Will of Peter
Chandroo

10th November
1956
continued

DoCo3c

Codicil to
Will of 10th
November 1956
12th November
1956



Exhibits
Doco3o

Codicil to
Will of 10th
November 1956
12th November
1956
continued

D.C.2.
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for prepara-
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1956, at the residence of Kelvin Lucky at the
Leg Efforts, San Fernando.

Signed by the gsaid Peter Chandroo as a Codieil
to his Will which bears date 10th day of
November 1956 in the presence of us at the
same time who at his request in his presence
and in the presence of each other have sub-
scribed our names as Witnesses.

Dalton Chadee
Neemzath Shah. 10

D.C.2. INSTRUCTIONS TO D.CHADEE
FOR PREPARATION OF WILL.

PR S, —ar i

This is the last Will and Testament of me
Peter Chandroo of La Romain Village in the
Ward of Naparima in the Island of Trinidad
Proprietor, made this Eleventh day of February
in the year 1957.

(1) I hereby revoke all former Wills and
Tegtamentary dispositions made by me and de-
clare this to be my last Will. 20

(2) I appoint my friend Joseph Chandroo and
my Sons-in-law Jogeph Chankcraj Singh ond Joseph
Mootilal the Executors of this my last Will.

(3) See next page.

(4) a. FPifteen per cent thereof to my son
Byron Chandroo for his absolute use
and benefit.

b. Fifteen per cent thereof to my son
Claude Chandroo for his absolute use
and benefit. 30

c. Fifteen per cent thereof to my son
Hector Chandroo for his absolute use
and benefit.

d. Fifteen per cent thereof to my son
Charles Chandroo for his absolute
use and benefit.



10

20

30

40

111,

e, Fifteen per cent thereof to my son George
Chandroo for his life and after his death
to my other four sons above named as
tenant in common.

f. Seven per cent thereof to my daughter
Ethel Massahood for her absolutbte use
and benefit.

g. Seven per cent thereof to my daughter
Stella Mootilal for her absolute use and
benefit.

h. Seven per cent thercof to my daughter
Pearl Lucky for her absolute use and
benefit.

Four per cent thereof to my daughter Msud
Lalbeharry for her life~aud after her
death to my other daughters above named
as tenant in common.

I give and begueath to my wife Lilian Chandroo
the use and occupation of the dwelling house now
occupied by us of my land at La Romain aforeseaid
for the term of her life free from rent or other
charge and also, the sum of fifty dollars per
month for the term of her life, such sum to be
paid on the first day of the month after my de-
cease., Should oil mining operations be under-
taken on any part of my real and any royalty be-
come payable in respect of thereof, the sum pay-
able to my wife shall be increased to one hun-
dred dollars per month and shall payment on
the firgt day of the month after such royalty
shall become payable.

4, Subject to the above I give devise and be-

gueath of my real estate in the shares, to the

persons and for the estate and interest herein-
ter mentioned, that is to say :-

5. I give and bequeath my personal estate to
my said five sons and four daughters in the
shares in which I have deviged by real estate
after absolute use and benefit.

N.N.Wl

Exhibits
D.C 2 [ 2

Instructions
to D. Chadee
for prepara-
tion of Will
continued
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Exhibits J.C.l. WILL OF PETER CHANDROO
11lth February 1957.
J.C.1.
Will of

Peter Chandroo  IRINIDAD:

11th Februa
1957 Y This is the last Will and Testament of me

PETER CHANDROO of La Romain Village in the
Ward of Naparima in the Island of Trinidad,
Proprietor, made this Eleventh day of February
in the year One Thousand Nine Hundred and
Pifty Seven.

1. I hereby revoke all former Wills and test- 10
amentary disposition made by me and declare
this to be my last Will.

2 I appoint my friend JOSEPH CHANKARAJASINGH
and my sons-in-law XELVIN LUGKY and JOSEPH
MOTILAL +the Executors of this my last Will.

3. I give devise and bequeath to my wife

LILIAN CHANDROO the use and occupation of the
dwelling house now occupied by us on my land

at La Romain aforesaid for thé term of her

life free from rent or othéer csharge” AND also 20
the sum of Fifty Dollars per month for the

term of her life, such sum to be paid on the

First day of the month after my decease.

Should 0il mining operations be undertaken on

any part of my real estate and royalty become
payable in respect thereof the sum payable to

my wife shall be increased to One Hundred

Dollars per month and shall begin on the first

day of the month after such royalty shall be-

come payable. 30

4. Subject to the above I give devise and be-
queath all my real estate, in the shares, to
the persons and for the estate and interest
hereinafter mentioned, that is to say :-~

(a) Fifteen per cent thereof to my son
BYRON CHANDROO for his absolute use
and benefit.

(b) Fifteen per cent thereof to0 my son
CLAUDE CHANDROO for his absolute use
and benefit. 40
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(c) Fifteen per cent thereof to my son
HECTOR CHANDROO for his absolute use
and benefit.

(d) Fifteen per cent thereof to my son
CHARLES CHANDROO for his absolute use
and benefit.

(e) Fifteen per cent thereof to my son
GEORGE CHANDROO for hig life and after
hig death to my other four sons above
named, as tenants in common.

(f) Seven per cent thereof to my daughter
ETHEL MASSAHOCD for her absolute use
and benefit.

(g) Seven per cent thereof to my daughter
STELLA MOTILAL for her absolute use
and benefit.

(h) Seven per cent thereof to my daughter
PEARL LUCKY for her absolute use and
benefit.

(i) Four per cent thereof to my daughter
MAUD LALBEHARRY for her life and after
hex death to my other three daughters
above named as tenants in common.

5. I give and bequeath my personal estate to
my said five sons and four daughters in the
shares in which I have devised my real estate
for their absolute use and benefit.

IN WITNZSS WHEREOF I have hereunto set my
hand the day and year first hereinabove
written:

Signed by the Testator in the )
presence of us two witnesses ;
who in his presence and in the
presence of each other have )
hereunto signed our names as ) Peter Chandroo
witnesses to the signing of )
the same by the said Peter )
Chandroo. )
)

Dalton Chadee
J .Chankaraja Snghg

Exhibits
J.C.l.

Will of

Peter Chandroo
11th February
1957

continued
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F.D.1. WILL OF PANDIT D.TEWARI.

TRINIDAD:

This is the lasgt Will and testament of
me PANDIT DINANATH TEWARI of Southern Main
Road, Cunupia in the Ward of Chaguanas in the
Island of Trinidad Proprietor.

1. I hereby revoke all former Wills and
testamentary writing heretofor made by me and

to declare this to be my last Will and

testament. 10

2e I appoint my brother AKNATH RAMCHARRAN
as the sole executor of this my last Will.

3. After payment of my just debts, funeral
and testamentary expenses I give and bequeath
to my five daughters VIDYAWATI TEWARI,
SATYAWATT TEWART, DHARAWATI TEWARIL, VADEWATI
TEWARL and SARASWATI TEWARI the sum Of
FIVE HUNDRED DOLLARS each for their own use
and benefit absolutely.

4. I give devise and bequeath my real and 20
personal estate to my wife PEARL TEWARI and

my two sons MAHINDRANATH TEWARI and
DRAWANDRANATH TEBWARL in equal shares for

their absolute use and benefit.

5. I instruet both my sons and my wife not
to dispose of their share or shares of the
estate to any person or persons without
firstly offering the same to his brother or
mother.

IN WITNESS WHEREQF I have hereunto set 30
my hand this Ninth Day of October in the year
of Our Lord One thousand Nine hundred and
FPifty seven.

Pandit Dinanath Tewari.

Signed by the testator as his last Will in the
presence of both of us present who at his re-~
guest and in his presence and in the presence
of each other have hereunto subscribed our
names as witnesses.

Pandit Jaggarmath Mr. A. Ghany 40
Cunupia Barrister at Law,
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D.C.4. PROMISSORY NOTE, P. CHANDROO Exhibits
to G. CHANDROO and ANOTHER D.C.A.
Promissory
16th September, 1959. Note, P.
Chandroo to
Two years after date of Peter Chandroo promise to G+ Chandroo
pay to George Chandroo and Christina Chandroo or & Another
their order from money belonging to them on a 16th September
joint account. The sum of fifteen thousand, 1959

two hundred and forty dollars and sixty cents for
value received.

Witness

Pelo Chandroo

Lallachadee.
F.D.2. WILL of PETER CHANDROO, F.D.2.
TTH SEPTEMBER 1960, Will of
Peter
m Chandroo,
TRINIDAD. - - 7th September
This is the last Will and Testement of me 1960

PETER CHANDROO of La Romain Village, in the Ward
of Naparima in the Island of Trinidad, Proprietor.

1. I hereby revoke all former Wills and Testa-
mentary writing hereto for made by me and to declare
this to be my last Will and Testament.

2. I appoint my brother-in-law Pundit Dinanath
Teward and my personal friend Joseph Chankarjs
Singh as the sole executors of this my last Will.

3. After payment of my just debts, funeral and
Testamentary expenses I give and bequeath to my
wife LILIAN CHANDROO the use of the dwelling

house now occupied by us at La Romain for the dura~
tion of her life free of all charges, and the sum
of Sixty dollars per month to be paid to her at the
end of every month during her life. I also give
and bequeath to my daughters, ETHEL MASSAHOOL
STELLA MCTITAL MAUD LALBEHARRY and PUARL LUCKY

the sum of Five Thousand Dollars each for their
own use and penefit absolutely.



Exhibits
F.D.2.

Will of

Peter
Chandroo,

Tth September
1960
continued

X

Deed, P.Chan"’
droo and

A .Cummings
26th September
1960

1l6.

4., I give, devise and bequeath my Real and
personal Estate to my five sons GEORGE
CHANDROQ  BYRON CHANDROO  CHARLES CHANDROO
CLAUDE CHANDR and OR ! n
equal shares for their absolute use and
benefit.

5. I instruct each and every one of my

sons not to dispose of his share or shares of

the Estate to any person or persons without

firstly offering the same to his brother. 10

IN WITNESS WHEREOF I have hereunto set
my hand this Seventh day of September in the
Year of Our Lord One Thousand Nine Hundred
and Sixty.

PETER CHANDROO.

SIGNED by the Testgtor as his last Will
in the presence of both of us present who at
his request in his personal and in th&~pre="
sence of each other have hereunto subscribed
our names as witness. 20

Prank L. Duff of David Toby Road, Cunupia.

Southern Main Road,
Cunupia.

Pandit Dinanath Tewari,

Peter Chandroo.

X, DEED, P.CHANDROO and A.CUMMINGS

Registered No. 13457
TRINIDAD,

This Deed was prepared by me
George A. Tsoli A Sue.
Conveyancer. 30

THIS DEED made this Twenty Sixth day of Sep-
tember, in the year of our Lord One thousand
nine hundred and sixty Between PLTER CHANDROQ
of La Plaisance Village in the Ward of Naparima
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in the Island of Trinidad, Proprietor, (herein-
after called “the Vendor"s of the one part and
AUBREY CUMMINGS -of La Plaisance Village in the
Ward of Naparima, aforesaid, Proprietor (here-
inafter called "the Purchaser" ) of the other
part :

WHEREAS the Vendor is seised in fee
simple of the hereditaments (hereinafter referr-
ed to as "the assured hereditaments") described
in the Pirst Part of the Schedule hereto sub-
ject to the deed of lease (hereinafter referred
to as "the deed of lease") mentioned in the
second part of the said Schedule and the sever-
al covenants and conditions therein contained
but otherwise free from encumbrances

AND WHEREAS +the Vendor recently received
from the Purchaser an offer to purchase the as-~
sured hereditaments with such exceptions reserv-
ations and provisions as are hereinafter con-
tained and subject to the deed of lease and the
covenanty and conditions therein contained but
otherwise free from encumbrances for the sum of
Three thousand Dollars:

AND WHEREAS +the Vendor in plirstiafiice™ of
his covenant in that behalf contained in the
deed of lease notified the lessee of the said
offer to purchase the assured hereditaments

AND WHEREAS +the Lessee has intimated in
writing to the Vendor that it does not propose
to exercise its option contained in Clause 8(5)
of the deed of lease to purchase the assured
hereditaments and the Vendor has agreed to
accept the said offer and to convey the assured
hereditaments to the Purchaser in manner here-
inafter appearing:

NOW THTS DEED WITNESSETH as follows:

L. In pursuance of the said agreement and in
consideration of the said THREE THOUSAND
DOLLARS paid to the Vendor by the Purchaser
(The receipt of which sum the Vendor hereby
acknowledges) the Vendor as beneficial owner
hereby conveys unto the Purchaser all the
assured hereditaments TO HOLD +the same sub-
ject to the exceptions reservations and

Exhibits
X

Deed, P. Chan-
droo and

A. Cunmings
26th September
1960
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provisions hereinafter contained and to the
deed of lease and the covenants and conditions
therein contained unto and to the use of the
Purchaser in fee simple.

2. Out of the conveyance hereinbefore con-
tained there are excepted and reserved unto the
Vendor his heirs and assigns all mines and
minerals of whatsoever nature lying in or under
the assured hereditaments with full right power
and liberty at all times for the Vendor his
heirs and assigns and their agents and workmen
to enter into or upon all or any part of the
game and to search for win to work win get bank
lay up store convert burn dress and carry away
the said mines and minerals and any mines and
minerals in under or upon any other lands and
to let down the surface of all or any part of
the assured hereditaments and any buildings
erected thereon AND for the purposes afore-
sald or any of them to sink pits and shafts
open quarries drive adits erect buildings furn-
aces ovens machinery an apparatus construct

and use rallways tramways and roads lay pipes
make agueducts watercourssds and reservoirs and
collect water and appropriate and use the sur-
face of the assured hereditaments or any part
thereof as a brickfield or for spoil banks or
refuse heaps and to do upon under and over the
surface of the agsured hereditaments all other
things necessary or convenient for the full
enjoyment of the exception and reservation
hereinbefore contained.

3. The Vendor hereby covenants with the
Purchaser his heirs and assigns that the Vendor
his heirs and assigns shall make full compensa-
tion to the Purchaser his heirs and assigns and
lessees and tenants for all damage done to the
surface of the assured hereditaments by the
Vendor-his heirs and assigns in exercising the
rights, powers, privileges and liberties here-
inbefore reserved AND it is hereby agreed

and declared that the amount of such compensa-
tion as aforesaid in case any dispute shall
arise between the said parties hereto or their
respective heirs or assigns with respect there-
to shall be determined in all respects in
accordance with the provisions of the Arbitra-
tion Ordinance Chapter 7 Number 1 or any
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statutory modification or re-enactment thereof Exhibits
for the time being in force.
X
I WITNESS WHEREOF +the Vendor and the '
Purchaser have hereunto set their hands the Deed, P. Chan-
day and year first herein written. droo and

A, Cummings

7L SCHEDULE ABOVE REFERRED TO 5828 September

continued

FIRST PART:

ALL AND SINGULAR +that parcel or lot of
land situate in the Ward of Naparima in the
Island of Trinidad, comprising FIVE THOUSAND ~~—
SUPERFICIAL more or less and bounded on the
North by the Southcrn Main Rcad and by other lands
of Peter Chandroo and on the South and Fast by
other lands of Peter Chandroo and on the Wegt
partly by the Southern Main Road and partly by
other lands of Peter Chandroo and which said par-
cel or lot of land is delineated and coloured
pink in the plan marked "“A" attached to deed
registered as No.l4356 of 1960.

SECOND PART: Deed of Oil Mining Lease dated the
25th day of March, 1944 (registered as No.7305 of
1944) and made between Peter Chandroo of the one
part and Antilles Petroleum Company (Trinidad)
Limited of the other part whereby the mines and
minerals therein mentioned were demised to the
said Antilles Petroleum Company (Trinidad)
Limited for the term of twenty-one years from
the First dey of January One thousand nine hun-
dred and Forty Four at the rentals and royal-
ties therein set out and upon the terms and con-
ditions appearing in the said deed.

Signed and delivered by the within
named PETER CHANDROO as and for his
act and deed in the presence of:

i
Prank Chadee ; Peter Chandroo
22¢ Harris Promenade )
San Fernando ;
Solicitor's Clerk.

And of me

George A. Tsoi A Sue
Conveyancer.



Exhibits
X

Deed, P. Chan-
droo and
A. Cummings
26th September
1960
continued

120.

Signed and delivered by the %
within named AUBREY CUMMINGS
as and for his act and deed ) Aubrey
in the presence of 2 Cummings
)
)
)
)

S .Ramkissoon
San Francesique Road,
Solicitorts Clerk

And of me,

E. Irwin Cameron,
Conveyancer. 10

I, FRANK CHADEE of Number 22c¢ Harris
Promenade in the Town of San Fernando in the
Island of Trinidad, Solicitor's Clerk make
oath and say that I was personally present on
the 26th day of September, 1960 at La Plais-
ance Village in the “ard of Naparima
in the Island of Trinidad, and d4did
then and there see Peter Chandroo one
of the parties to the within written deed
purporting to be a deed of two parts and made 20
between the said Peter Chandroo of the one
part and Aubrey Cummings of the other part
sign and deliver the same as and for his act
and deed and that the signature "Peter
Chandroo" to the said deed subscribed is of
the proper handwriting of the said Peter
Chandroo and that the signatures "Frank
Chadee" and George A. Tsoi A Sue" thereon
also subscribed as the witnesses 10 the
execution of the same by the said Peter Chan- 30
droo is of the proper handwriting of me this
deponent and of the said George Andrew Tsci a
Sue Conveyancer respectively.

Sworn to at Harris Promenade )

in the Town of San Fernando Prank Chadee
this 6th day of October,
1960
Before me
Dalton Chadee
Commissioner of affidavits. 40

I, SOOKRAM RAMKISSOON of Court Street in
the Town of San Fernando in the Island of
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Trinidad, Solicitor's Clerk make oath and say
that I was personally present on-the 29th day of
September, 1560, at San Fernando, aforesaid and
did then and there see Aubrey Cummings one of
the parties to the within written deed purport-
ing to be a deed of two parts and made between
Peter Chandroo of the one part and the said
Aubrey Cummings of the other part sign and de-
liver the same as and for his act and deed and
that the signature "Aubrey Cummings" +to the
said deed subscribed is of the proper hand-
writing of the said Aubrey Cummings and that the
signatures "S.Ramkisgoon" and "E, Irwin Cameron"
thereto also subscribed as of the witnesses to
the execution of the same by the said Aubrey
Cummings is of the proper handwriting of ue

this deponent and of the said Elliott Irwin
Cameron Conveyancer respectively.

Sworn to at Harris Promenade )

in the Town of San Fernando, ) S. Ramkissoon
this 6th day of October, )
1960, )

Before me,

Dalton Chadee
Commissioner of Affidavits.

J.C.2. INSTRUCTIONS TO MR. G. TSOI-
A"" Smo

J.C.2, San Fernando.

Mr. George A Tsoi-A-Sue,

Ingtructions are hereby given to you to
apply for grant of probate of the Will of the
Late Peter Chandroo filed 1llth day of February,
1957, in which we are nemed as executors.

Thg tegtator died on the 5th day of October
1960.

Kelvin Lucky
Jogseph Mootilal. ..
Joseph Chankarajsingh.
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D.C.1. NOTICE PUBLISHED IN
"TRINIDAD GUARDIAN"

D.C.1,
Re: Peter Chandroo deceased

Notice is hereby given that of persons
having claims or demands against or upon the
estate of Peter Chandroo who died on the Sth
day of October 1960 are required to send to
me the undersigned at my office at No.22c,
Harris Promenade, San Fernando, full particu-
lars of such claims or demands on or before
the 19th day of November, 1960 in order that
the same may be examined by the Executors of
his Will.

- ~ - - -— 7

Dated this 22nd day of October, 1960.

George A. Tsoi-A.Sue
Solicitors to the Executor.

J.Ce3. AUTHORITY TO G. CHANDROO AND
ANOTHER TO APPLY FOR THEATRE
LICENCES

J.C.3.
San Fermnando 15th November, 1960.

Messrs.George Chandroo and Claude Chandroo,

This is to authorise you to apply for and
obtain the exhibitors licence and licences to
operate the Empire Theatre and the Venus
Theatre situate at Fyvzabad and La Romain re-
spectively on behalf of the estate of Peter
Chandroo Deceased, during the year 1961.

Joseph Mootilal
Joseph Chankarsjsingh
Kelvin Lucky

Executors of Peter Chandroo, Deceased.

10

20

30



10

123.

We agree to apply for and cbtain the licences
above mentioned on behalf of the estate of
Peter Chandroo, deceased.

George Chandroo

Claude Chandroo.

ty" INSTRUCTIONS TO MR.L.L.ROBERTS
TO APPLY FOR PROBATE.

TRINIDAD:

We Pandit Dinanath and Joseph Chankaraje—
singh the sole Executors of the last Will and
Tegtament hereby instructs Mr. L. Llewellyn
Roberts to prepare the necessary documents to
apply for Probate of the lagt Will and Testa-
ment of the late Peter Chandroo who-'departed
this life on the 5th day of October, 1960,
without having revoked the said Will dated
the 7th day of September, 1960.

Pandit Dinanath Tewari

Joseph Chankarajasingh.

Exhibits
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P.D.T.1. LETTER, PANDIT TEWARI
to MRS.E.MASSAHOOD.

Southern Main Road,
Cunupia,

3rd Januvary, 1961.

To: Mrs. Ethel Massahood,

My Dear Daughter,

You are cordially invited to a family
conference at your father's residence La
Romain on Sunday 8th day of Januvary, 1961,
at one p.m. sharp due to my ill health I

was not able to attend your father's funeral
and up to now I am still under doctor's care
but as such a meeting is urgently necegsary.

I am inviting your four brothers, Thrée ™"
sisters and your mother each with letters
under separate cover.

I will be looking forward to see you.
Please attend without fail.

I beg to remain,
Your uncle,

Pandit Tewari.

10

20



IN THE PRIVY COUNCIL Nos37 of 1964

ON APPEAL FROM THE COURT OF APPEAL
OF TRINIDAD AND TOBAGO

13

BETWEEN:

KELVIN LUCKY
(Defendant) Appellant
- and -

PANDIT DINANATH TEWARI and
JOSEPH CHANKARAJ SINGH
(Plaintiffs) Respondents

RECORD OF PROCEEDINGS

T.L. WILSON & CO.,

6, Westminstsr Palace Gardens,
London, S.W.1. ~

Solicitors for the Appellant.

J.N. MASON & CO.,

41/44, Temple Chambers,

Temple Avenue,

London, E.C.4,

Solicitors for the Respondents.



