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IN THE PRIVY COUNCIL No. 51 of 1961! T

b LA 5

‘ ghoe o L N Y
L e ~2ED

ON APPEATL

~ > FEB1966
FROM HER MAJESTY!'S COURT OF APPEAT FOR o
EASTERN AFRICA LR TR N
.~ 804335
BETWEZEN :
GULBANU RAJABALI KASSAM Appellant
- and -
KAMPALA AERATED WATER COMPANY
LIMITED Respondents
CASE FOR THE RESPONDENTS
Record
1. This is an appeal from the judgment and pPPr.75-96

order of the Court of Appeal for Eastern

Africa dated the 8th day of May 1961 allowing

in part an Appeal by the Respondents hercin

from a judgment and decrec of the High Court of PP« 37~-38
Uganda dated the 30th day of September 1960.

2. The action arose out of a collision which
occurred on the 31lst day of August 1959
between a motor lorry driven by a servant of
the Respondents and a motor car in which
Rajabali Kassam, his wife and other members of
his family including the Appellant were
passengers. Rajaball Kassam (hereinafter
referred to as "the deceased"), his wife and
one of his daughters were killed, and this
action was brought by the Appellant, the
dceceased's eldest surviving daughter, on her
own behalf and on behalf of other dependent
children. By her plaint dated the 16th day of pp.l1-4
February 1960 a claim was also made on behalf
of the deceased's estate for damages for loss
of expectation of life and loss sustained by
the estate, but this head of claim was
apparently withdrawn on the grounds that
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letters of administration had not been granted
by the date of the issue of the plaint.

S This Appeal is concerned solely with the
quantum of damages which should be awarded in
respect of dependent children of the dccessed.

4. In addition to herself, the eldest surviving
davghter of the deceased, the Plaintiff by the
plaint named the following persons ss dependants
on whogse behalf the action was brought:

(a) Sadrudin Rajabali Kassam, aged 20 years, 10
gon of the deceased

(b) Badrudin Rajabali Kassam, aged 19 years,
son of the deceased

(¢) Zarina Rajabali Kassam, aged 17 years,
daughter of the deceased

(&) Shah Sultan Rajabali Kassam, aged 15 years
(e) Amirali Rajabali Kassam, aged 12 years

(f) Roshanali Rajabali Kassam, aged 10 years
(g) Nazma Rajabali Kassam, aged 3 years.

It was admitted that all the persons aforesaid 20
named in the plaint were children of the
deceased.

5. The plaint alleged that the death of the
deceased and the consequent loss to the cstate
and to the dependants were caused by the
negligent driving of the Respondents' servant.
The Respondents by their defence denied both
negligence and damages.

6. The issue of liability was tried on the

16th, 20th, 2lst, 22nd and 23rd days of 30
September 1960, before the Honourable Mr. Justice
Lyon who on the 23rd day of September 1360

adjudged that the negligence of the Respondents!
servant was the sole cause of the collision and
accordingly entered judgment for the Appcllant.

The question of damages was adjourned to a
subsequent date.

Te No issue arises on this appeal on the
question of liability.

2.
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ISR The evldeners with regard t0 the quantum of
damages to be awarded in respect of the
dependencies was sparse and in some respects
inconsistent and inconclusive. The Appellant
herself said in the course of her evidence that
she was 23 years of age, single, but engaged to
be married. She said that the deceased's
daughter Zarina (one of the persons for whom a
loss of dependency was claimed as aforesaid)
would be "married in a month too". She said
that all the children marked on the plaint by
the trial Judge werc living with the deceased
who "kept them all'.

9. At the adjourned hearing on the 28th day
of September 1960 evidence was given on behalf
of the Appellant by one Bhaichand Nagji Shah,
en accowmtant and auvditor, who produced the
trading accounts and balance sheet of the
deceased for the year ending 1958, and a

list of the deceascd's assets and liabilities
at the date of his death. This witness gave
evidence with regard to the deceased's incone
and the value of his estate at the date of
death. The substance of the relevant part of
his evidence together with the accounts
produced may be summarised as follows:-

(a) The deceased's income from his business as
a shopkeeper in Bamunanika for the years
1655, 1956, 1957, 1958 and for the year
1959 up to the 3lst day of Auzust averaged
&744 per annum.

(b) The assets of the deceased at the time of
his death consisted of a fixed deposit
amounting to 111,000/- and shares to the
value of 3000/- in the Diamond Jubilee
Investment Trust Limited, and 14,583/~ the
value of the stock in his shop.

(¢) The nett amount spent for the maintenance
of the deceased himself and his family in
the year 1958 was 8889/~ after deducting
amounts expended on poll tax, income tax
and life insurance.

(d) In addition to the sums drswn by the
deceased his savings over the years
(invested in the Diamond Jubilee Investment
Trust Limited as aforesaid) amounted to
111,000/-.
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(e) The accounts for the year 1958 show salaries
to the deceased's children Sadrudin
Rajabali, Miss Dolatkhanu Rajabali (killed
in the accident) and Miss Gulbanu Rajabali
(the Appellant) of 3900/-, 2900/~ and 2900/-
respectively, with counter entries for their
maintenance of 1800/-, 1500/- and 1500/-.
The balance sheet as at 31lst December 1958
shows Sadrudin Rajaball a creditor for the
sum of 4505/-, Miss Dolatkhenu Rajabali a
creditor for 26400/~ and Miss Gulbanu Rajabali
it%e Appellant) a creditor for the sum of

7300/-.

(f) In the nine months of the year 1959 during
which the deceased was alive his profiis
were approximately 12000/- and he put the
sum of £1000 into the Diamond Jubilee
Investment Trust Ltd.

10. TUpon the material recited above and from the
evidence of the Appellant, the accountant and the
accounts produced the learmed trial Judge

entered judgment for the Appellant for the sum of
£6000, which included agreed iltems tc the total
amount of £96. The reasoning whereby he arrived
at this figure is contained in a short judgment
delivered on the %0th day of September 1960, the
relevant part of which is as follows:-

"T am not satisfied that the threc alleged
payments of Shs. 3,900/-, Shs. 2,900/ ~and
Shs. 2,900/~ were or would be made to any of
the children in this case. I am, howevern,
satisfied that the deceased father did camrn an
average of £744 per amum over the five years
1955~1959. He was killed at the end of Ausust,
1959, Some of the children are still carrying
on his business, but in Kampala not in
Bamunanika. He left an estate of some
Shs.120,000/-~, I am quite satisfied that had
he not died he would have continued to pay out,
for the bencfit of his children, something
between £10 to £12 per week.

Meking use of the actuarial table to which
Mr. Wilkinson referred me on the 28th September,
I propose to0 award a round figure as damages
and a figure which includes the agrced speclal
demage. The figure in that table over a 15
year period on the basis of £10 per week is
£5,400.
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Judgment is ‘therefore entered for the
Plaintiff for £6,000 with costs and interest
as prayed,"

11, It is submitted that the learned trial Judge
arrived at the figure for damages upon a
principle which was erroneous in law. It is
submitted that the learned Judge misdirected
himself in arriving at the aforesaid figure of
£6,000 in the following respects:-

(1) TVhile the learned Judge was justified, from
the actuarial tables referred to by him, in
arriving at the conclusion that the
deceased, as a person in early middle age,
had an expectation of life of 15 years, to
apply this figure as the capitalising
factor in assessing the value of the
dependencies involves wholly ignoring the
probable duration of those dependencies.
Thus the evidence of the Plaintiff herself
establishcecd that she herself and another
daughter, Zarina, werc to be married "in a
month". The evidence further cstablished
that the two clder male children, Sadrudin
and Badrudin, aged 20 and 19 years respect-
ively, were both gainfully employed at the
date of the deceased's death. The learned
Judge has not considered whether all the
persons named in the plaint as dependants
were in each case in Tact dependent, nor
has he considered in rclation to each such
person the likely duration of such
dependency.

(2) No account has been taken of the benefit
received by the dependants by reason of the
death of the deceased, though the learned
Judge found as a fact that the deceased
left an estate of some 120,000/-.

(3) No account has been taken of the fact that,
the claim under Part ITII Law Reform
(Miscellaneous Provisions) Ordinance 1953
having been abandoned, a possibility existed
of & further claim under this head being
brought in the future.

(4) It is not clear whether the lcarned Judge
intended the phrase "for the benefit of his
children" to refer to the surviving children
only. The evidence given by the accountant
Bhaichand Nagji Shah was to the effect that

5.
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the deceased's annual payments for himself,
his wife and the remainder of his family was
8889/~ nett.

12. It is submitted that in a case such as this,
where the only surviving persons for whom
dependency is claimed are children of the
deceased, the damages to be awarded must
necessarily be asscssed by reference to the period
in respect of which cach such child was likely,
but for the death of the deceased, to have 10
remained a dependent of the deceased, and to
attribute to each such child (in the absence of
any evidence with regard to the actual maintonance
costs of each individual child) his due proportion
of the total sum expended on the whole family.

13. The Respondents appealed to the Court of

Appeal for Eastern Africa, on a number of grounds,
the substance of which are contfained in the

criticism of the judgment of the learned trial

Judge in paragrsph 11 hereof. 20

14, Counsel for both parties requested the Court
of Appeal, if it came to the conclusion that the
lecarned trial Judge had misdirected himsclf, that
the case should not be sent back for retrial but
itself to asscss the damages. The Court of
Appeal, through Gould J.A., agreed to do so with
expressed rcluctance, and did in fact assess such
damages at the sum of %783%3/- including the
agreed items of special and other damages.
Accordingly it is submitted that the award should 30
be upheld unless it be demonstrated to have been
arrived at either upon a misapprehecnsion of the
nature and effect of the evidence or upon some
erroneous principle of law.

15. The judgment of Gould J.i., with which
Forbes V.P, and Corrie J.A. concurred, can be
considered under four main heads (1) The value

of the deceased's estate, and the benefit
accordingly derived by the dependants by reason
of the death of the deceased {(2) VWhich of the 40
dependants named in the plaint were in fact
dependent on the deceased at the datec of his
death (3) The duration of such dependency (4) The
consequent valuation of the dependencies and the
assessment of damages.

16. On the question of the valuation of the
deceased's estate and the sum (if any) to be

6|
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deducted from the damages by reason of the
benefit derived by the dependants consequent
upon the deceased's death, Gould J.A. dealt
firﬁtly with the relevant legal principles, and
sal

"In the present case the value of the estate
nust undoubtedly be taken into considera-
tion and a rcelevant factor in the determina-
tion of the net benefit to the surviving
children is the cxpectancy that they would
in any event ultimately have rceceived
something by way of inheritance. In the
approach to the problem I prefer the
guidance to be derived from Nance v. British
Columbia Electric Railway Co. Ltd. (supra)
in the particular circumstances, to the
method adopted in Muirhead v. Railway
Exccutive (supra). The approach L propose
to adopt approximates what was urged in
argument by counsel for the Respondent;™

and further said

"As I heve indicated, the deceased was
apparently & man who had proper concern for
his family's interests and I think it proper
to assume that the surviving children would
have ultimately shared the estate of the
deceased - in the absence of any guide I will
assume that they would have done so in equal
shares, Allowance will have to be made for
the fact that Dolatkhanu would have had a
share but I do not think it necessary to
take into account the possibility that Mrs.
Kassam might have survived her husband.

There is no evidence of her age, but she had
already had nine children, thc eldest of
whom, Dolatkhanu, would now have been not
less than 24 years of age, and the deceased
at the date of his decath was still in early
middle age. I propose therefore to approach
the problem of the appropriate deduction to
be made in respect of the estate upon the
footing of accelcerated receipt, rather than
present value. It will be necessary to
consider also the probability that in fifteen
vears' time the estate would have been
increascd by further savings, and also the
element of the certainty of present receipt
of the money as against the uncertainty of
its future receipt, and the fact that a share
would have gone to Dolatkanu."

7.
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In applying these principles to the facts of the
present case Gould J.A. expressed his conclusions
and the reasons for them as follows:-—

"T arrive then at this proposition - the net
value of the acceleration is the differcnce
betwecen the amount actually received

(Shs. 89,425/60) and the present value of the
same sum payable in fifteen ycors plus the
present value of the estimated savings also
payable after 15 years:; the differcnce must
be diminished by an amount in respect of the
uncertainty which I have mentioned above oand
the fact that Dolatkhanu (now deceased) might
also have shared in the estate - this amount
is almost completely speculative and I would
fix it at Shs. 20,000/-. WVorking on a basis
of simple interest at 5% I find that the
prescent value of a sum receivable in fifteen
years time is four-sevenths of that sum.
Thercfore the present value of the estate
(Shs. 89,425/-) plus the estimated savings
(Shs. 80,000/-) is four-sevenths of Shs.
169,425/~ which is Shs. 96,814/~: after
deduction of the sum of Shs. 20,000/~ above
mentioned the net result is Shs. 76,814/-.
The amount actually receivoble from the
estate being Shs. 89,425/~ the difference, or
the value of the acceleration, is

Shs. 12,611/-."

The Court further held that o further suvm of
2000/~ should be considered as deductible in
respect of the possibility of a further action in
respect of the deceased's loss of cxpectation of
life and damage to the estate under Part III of
the Law Reform (Miscellaneous Provisions)
Ordinance 1953, and in so doing followed the
reasoning of Lord Russell of Killowen in Davis v.
Powell Duffryn 1942 1 A1l E.R, 657 (1942 4,C.601).

It is submitted that vpon a matter which is
necessarily speculative a number of different
methods of calculation may be adopted, but that
the approach of Gould J.A. in this case, which
was meticulous and detailed, follows the
authorities cited by him and occords with the
correct legal principles, and is not inconsigtent
with the mode of calculation approved by the
Court of Appeal in Daniels v. Jones, 1961 1
W.,L.E. 1103, Accordingly it is submitted that
upon this 1ssue the judgment of the Court of
Appeal was correct and should be upheld.

8.
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17.

On the question as to which of the persons

named as dependants in the plaint were in faecet
dependent ot the time of the deceased's death,
Gould J.A. reviewed in some detail the cevidence,
described by him as "unpromising and unworthy
material’, and arrived at the conclusion that the
Appellant herself, and the deccased's sons
Sadrudin and Badrudin, were not dependent at the
date of the deccased's death, and that the
depcndency of the daughber Zarina nust be
limited to the period between death and her
marringe, o period which wouldl result in an
eward of dimnges smiller in amount than the
value of the bencfit reccived by her consequent
upon the deccased's death. Gould J.A. cxpressed

his

conclusions upon this issue thus:

"Upon this unpromising and unworthy
meterial the court is askced to find whether
these particular children were dependants.

If the statements of account are true
represcntations of the legal rclationship
between the children and the decccauscd then
the deccased wis crediting them with
substanticl galarics and charging thenm
smaller amounts for food and other expenses.
That would indicnte that they were not
dependent upon him (except as an employer) or
would ot least reduce the amount of their
dependency to 2 nininume. Counsel for the
Reapondent subnitted that the accounts did not
represent legnl rclations but were probably
for taxation purposes. Counscel for the
appellant company, on the other hand, invited
the court to accept the entries in the
accounts as showing what they purported to .
show - that the children concerned were
genuinely employed ~t the wages shown, I
think that I must accept this submission.

The accounts were put forward on bechalf of
the Respondent and though she might not be
completely bound by them, to any cxtent that
she proposed to ask the court to disregard
them, it was for her o call evidence to
support her contention. As it waos, although
the Respondent, the two sons Sndrudin and
Brdrudin, and the deceased's accountant Mr.
Shah, 21l gave evidence in the court below,
not one of them was asked any question to
throw light on these c¢ntries in the accounts.
This 1s 2 matter which ought not to have been
left to speculation, and I must therefore
hold that the Respondent, Sadrudin and

9.
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Badrudin, were not depcndants but were
gainfully employed at remuneration excecding
the cost of their maintenance. The death of
the dececased does not affect the mutter as
there is evidence that Scdrudin and Bodrudin
have since operated a shop, mnd thce Respondent
has since married. If it might be thought
that in spite of their employment there waos
some small residual dependency in the case of
these children it would in any event be less
than the benefit receivable by them from the
estate of the deceased.”

It is submitted that the frcte amply justify
the conclusion that no material dependency was
proved in respect of the Appellant, Zarins,
sadrudin or Badrudin.

18. The Court considered the question of the
duration of the dependencies of cach of the child-
ren found to have been dependent, «nd considered
the proper basis upon which the damages should be
assessed,

On the general principle of agscosment
Gould J.A., after considering the contentions of
the parties as revealed in argument, said

"Wevertheless, I am confident that when this
method is adopted and the final figure is
oscertained by multiplying the onnual value of
the dependency by a number of yeurs, ~lliowance
nust be mode in fixing that number for the
anticipated or possible ftermination of the
various individual dependencies, and if they
will terminate after different intervals some
sort of average must be struck; then when the
apportionment is made the adjustment between
the various dependants can bc made;"

and further said

"Whatever the method of calculation adopted it
ig clear that the expected length of the
individual dependencies is o rcelevent factor.
That is why the possibility of the remarriage
of a widow is taken into account and if she
remarries, her dependency may cease entirely,
as wags the case in Mead v, Clarke Chapman &
Co. Ltd. (1956) 1 W.L.R. 767,

Applying these principles to the fnets of the case,

10.
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Gould J. congidered that the proper period over
which the dependent children would, on the
balance of probabilities, have remained
dependent was 21 years in the case of the male
children, and 25 years in the case of the
female children. It is submitted that in so
finding, if the Court erred at all, it erred
in favour of the Appellont, since it may be
said that the probakilities of the case might
Jjustify the assumption that the male children
would cease to be dependent at an earlier age
than 21, and the female children to have
narried and ccased to be dependent before the
age of 25.

19, It was agreed by Counsel for both parties
that the deceased having died intestate, each
child inherited an egual share of the deccased's
estate. In applying the legel principles
considered by him as aforesaid to the facts of
the case Gould J.A. set out the basis upon which
he arrived at the figurce of 37833/- as the
proper award of damages as follows:-

"Phe estimate of £10-£12 per week can be
averaged at £11, a total annual dependency
of £572. That is approximately £63.10., O
per annum for each child and as the
dependency of the doughter Zarina is
limited to omne year it is clear that the
benefit reccivable by her arising out of
the death of the dececased (one-cighth of
Shs. 14,611/~) excceds the value of her
dependency - she is therefore not entitled
to damages. 1 have already held that the
respondent, Sadrudin and Badrudin were not
dependants, and it follows thoet only Shah,
Amirali, Rashanali and Nazma are entitled
to general damages. In accordance with
what I have said earlier I estimate their
dependencies respectively as 10 years, O
years, 1l yecars and 15 years. That is an
average dependency of 11% years which,
multiplied by four-ninths of £572 = £2860
or Shs. 57,200/-~. This amount must be
discounted as it would in the nomrmal course
have been applied for the benefit of the
dependants in question over = number of
years, and its equivalent as a lump sum
payable at death nust be arrived at. For
the purpose of this calculation I have

Record
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referred to Whitaker's Almenac (1961) p.l046
end am content to accept 8% years purchase
of the equivalent annuity (4/9th x £572) as
a sufficiently approximete guide to its
present value, The result is Shs. 43,218/-.
I have applied this principle ot this stage
as that was the approach adopted in Nancc v.
British Columbia Electric Railway Co, Ltd.
(supra): otherwise I would nave becn in some
doubt as to whether it was not more logical 10
to apply it to the net cash payable aifer
deduction of the benefit receivable Irom the
estate. As has becn seen, the total bencfit

from the estate is Shs. 14,611/- of which

these four dependants are entitled to four-
eighths, or Shs. 7,305/-. After deduction

of that figure there remains the sum of

Shs . 35,913/- as genernl dameges. This T

would apportion among the four depcndants ns

follows :- 20
Shah Shs. 7,981/- Amirali Shs. 7,183/-
Rashamali " 8,778/~ Nazma Shs.11,971/-

In addition to the gener:l damnges of
Shs. 35,91%/- therc are agreed items of
Shs., 1,000/~ general dam~ges to the Respondent
personally Shs. 600/- specizl damnges for
funeral expenses and Shs. 320/- for medical
expenses, bring the total to Shs. 37,833/-.

In the final result I would allow the
appeal to the extent that I would reduce the 30
award of damages from Shs., 120,000/~ to
Shs. 37,833/- and order that the decree be
amended accordingly."

20. It is submitted that the Court of Appeal for
Eastern Africa, having been requested by Councel

for both parties to assess damnges on the evidence

and material avallable to it, has done so in
accordance with bthe correct legal principles aond

has given the proper weight and interpretation to

the evidence before it. 40

21. Accordingly the Respondents humbly submit that
the judgment of the Court of Appeal for Eastern
Africa was right and should be upheld and that the
Appeal should be dismissed with costs for the
following amongst other

12.
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(3)

(4)

(5)

(6)

REASONS

BECAUSE the assessment of damages in
the sum of Shs.3783%3/- was fair and
reasonable in the circumstances

BECAUSE in assessing damages &t the
request of the parties upon the
information before it the Court of
Appeal for Bastern Africa was acting
as o tribunal of fact and correctly
interpreted the weight and effect of
the evidence before it and the legal
principles to be applied

BECAUSE in assessing the damages the
Court of Appeal for Eastern Africa
applied the correct legal principles

BECAUSE the Court of Appeal for
Bostern Africa drew the correct and
reasonable inferences from the facts
and evidence availeble to it

BECAUSE the Court of Appeal for
astern Africa was correct in over-
ruling the lcarned trial Judge and in

substituting a lower award

BECAUSE the judgment and order of the
Court of Appeal for Eastern Africa
were correct and should be upheld.

JOHN D. STOCKER

13.
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