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IN THE No,

19
SITY OF LONDON

INSTITUi u OF ADVANCED 
LEG'.'. STUDIES

1 5 HAR 1968
25 KUiScLL SQUARE 

LONDON, V/.C.t.

OF THE HIGH COURT OP AUSTRALIA

10

BETWEEN FREIGHTLINES & CONSTRUCTION HOLDING 
LIMITED

- and -

THE STATE Off NEW SOUTH WALES and
THE COMMISSIONER FOR MOTOR
TRANSPORT Res^oiylents

- and -

THE COMMONWEALTH OF AUSTRALIA
& OTHERS Interveners

CASE FOR THE RESPONDENTS.

INTRODUCTION. Record 

Page 81 o This is an appeal "brought "by special leave 
granted on the 20th day of July 1966 from a judgment 
and order of the High Court of Australia (Taylor, 
Wiiideyer & Owen J = J 0 ) which upheld a demurrer "by the 
respondents (defendants) to the Statement of Claim of 

20 the" appellant (plaintiff).,

2. By Writ issued out of High Court of Australia on Pages 1 
the 8th day of March 1966 the appellant commenced 
against the respondents an action in the said High 
Court in its New South Wales Registry claiming that 
the Road Maintenance (Contribution) Act, 1958 (N.S.V.) 
was invalid or alternatively that certain sections and 
Schedules thereof were invalid or alternatively that 
the Road Maintenance (Contribution) Act, 1958 (N.S.W.) 
did not apply to certain motor vehicles owned, by the 

J,0 plaintiff.

3« The Act referred to in the said Writ was amended 
by the Road Maintenance (Contribution) Amendment Act, 
1964 (N.S.V.) and by the Decimal Currency Act, 1965 
(N.SoW.) and was at all material times known as the 
Road Maintenance (Contribution) Act, 1958-1965,,



The said Act is hereinafter referred to as the 
N.S.W. Act.

4-o By its Statement of Claim endorsed on the 
said Writ (as amended) the appellant alleged that 
the lT.S 0 ¥.Act or alternatively certain provisions 
thereof was or were invalid or alternatively that 
the N.S.W. Act could not validly apply in respect 
of certain motor vehicles owned "by the plaintiff.

TEE. JT. Si, W._ APT

5. The N.S<,¥o Act contains, inter alia, the 
following provisions:

" 3. ("1) In this Act, unless the context or 
subject matter otherwise indicates or 
requires -

10

"Commercial goods vehicle" or "vehicle" 
means any motor vehicle (together 
with any trailer) which is used or 
intended to "be used for carrying goods 
for hire or reward or for any 
consideration or in the course of any 
trade or business whatsoever.

20

UNivrr.siTY OF LONDON 
INSTITUTE OF ADVANCED

"Load, capacity", in the case of a motor 
vehicle or trailer, means -

(a) the load or carrying capacity
thereof as shown in the certificate 
of registration issued in respect 
thereof, or on the records kept, 
under the Motor Traffic Act, 1909, 30 
as amended by subsequent Acts, or 
under any corresponding legislation 
or ordinance of any State or Territory 
of the Commonwealth; or

(b) where in such certificate there is 
shown the tare weight of the motor 
vehicle or trailer and either the 
maximum permissible gross weight of 
the motor vehicle or trailer together 
with the load which may be carried 4-0
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3.

thereon or the aggregate weight of Record
the motor vehicle or trailer, the
difference between such gross or
aggregate weight and the tare weight;
or

(c) where no such load or carrying
capacity is shown in such certificate 
or on such records or where no such 
weights are shown in such certific- 

10 ate or no such certificate is in
force, the load or carrying capacity 
aforesaid of a similar motor vehicle 
or trailer registered under the Motor 
Traffic Act, 1909, as amended "by 
subsequent Acts.

"Public street" means any street,road, lane, 
bridge, thoroughfare, footpath, or 
place open to or used by the public, 

20 and includes any place at the time
open to or used by the public on the 
payment of money or otherwise.

"Tare weight", in the case of a motor 
vehicle or trailer, means -

(a) the tare weight or unladen weight 
thereof as shown in the certificate 
of registration issued in respect 
thereof under the Motor Traffic Act,

30 1909-, as amended by subsequent Acts,
or under any corresponding legis­ 
lation or ordinance of any State or 
Territory of the Commonwealth; or

(b) where no such tare weight or unladen 
weight is shown in such certificate 
or no such certificate is in force -

(i) where the vehicle is not a
trailer, the gross weight of the 
vehicle laden with the tools and

40 accessories usually carried, with
such fuel, water and oil as may 
be in or upon the vehicle but



Record otherwise unladen.; and

(ii) where the vehicle is a
trailer, the gross weight of 
the trailer (including any 
article affixed thereto) 
unladen ready for attachment 
to a motor vehicle 

4-. 03iis Act shall not apply with respect to any 
vehicle the load capacity of which (together with 
any trailer for the time "being attached thereto) "10 
is not more than four tons.,

5. (1) The owner of every commercial goods 
vehicle shall as provided "by this Act pay to the 
Oommissioner towards compensation for wear and tear 
caused thereby to public streets in Hew South Wales 
a charge at the rate prescribed in the First 
Schedule .

(2) Such charge shall become due at the time 
of the use of any public street by the vehicle and 
if not then paid shall be paid and recoverable as 20 
in this Act provided,,

(3) Any charge payable under this Act shall be 
a civil debt due to the Commissioner by the owner of 
the vehicle concerned and, without affecting any 
other method of recovery provided by this Act, may be 
recovered by the Commissioner in any court of 
competent jurisdiction.

6. (1) The owner of the vehicle shall keep in 
duplicate in or to the effect of the form in the 
Second Schedule an accurate daily record of all 30 
journeys of the vehicle along public streets in ITew 
South Wales.

(2) The owner of the vehicle shall retain for a 
period of six months after the completion of any 
journey, and. on demand make available to the 
Commissioner or an authorised officer, a copy of 
each such record for inspection when so required.

?. (1) Subject to this Act, not later than the 
fourteenth day following a date to be fixed by the 
Governor and notified by proclamation published in 4-0 
the Gazette (1st June, 1958) each owner of a 
commercial goods vehicle which has,, during the period.



5.

commencing on the commencement of this Act and 
ending on the last day of the month immediately 
preceding the month that forms part of the date 
proclaimed under this subsection, travelled on 
any public street in New South Wales shall deliver 
to the Commissioner at his office in Sydney in 
respect of each such vehicle -

(a) the record for such period which the
owner is required to keep pursuant to 

10 section six of this Act certified as 
correct; and

("b) the amount of all moneys owing by way 
of charges payable in respect of such 
period pursuant to the provisions of 
this Act in so far as not already paid 
to the Commissionero

(2) Subject to this Act, not later than 
the fourteenth day of the month next succeeding 
the month that forms part of the date proclaimed 

20 under subsection one of this section, and not 
later than the fourteenth day of each month 
thereafter, each owner of a commercial goods 
vehicle itfhich has, during the preceding month, 
travelled on any public street in New South 
Wales shall deliver to the Commissioner at his 
office in Sydney in respect of each such vehicle -

(a) the record for the previous month which 
the owner is required to keep pursuant to 
section six of this Act certified as 

30 correct; and

(b) the amount of all moneys owing by way 
of charges payable in respect of such 
previous month pursuant to the provisions 
of this Act in so far as not already paid, 
to the Commissioner.

(3) It shall be sufficient delivery, for the 
purposes of this Act, of any record or payment of 
moneys ox\dng by way of charge if such record or 
payment is sent by prepaid registered letter 

40 through the post addressed to the Commissioner at 
his office in Sydney and such letter is posted not 
later than the day on which such record or payment 
is by subsection one or two of this section required 
to be delivered to the Commissioner.
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9« (1) The Commissioner shall pay -

(a) one-fifth of all moneys received "by him 
"by way of charges under this Act into the 
County of Cumberland Main Roads Fund to the 
credit of a special account to "be called the 
"Roads Maintenance Account";

(b) four- fifths of all moneys received "by him 
"by way of charges under this Act into the 
Country Main Roads Fund to the credit of a 
special account to "be called the "Roads 10 
Maintenance Account".

(2) (a) Money to the credit of the Roads 
Maintenance Account in the County of Cumberland 
Main Roads Fund shall be applied, only on the 
maintenance of public streets in the County of 
Cumberland (including grants to municipalities and 
shires for that purpose).

(b) Money to the credit of the Roads Main­ 
tenance Account in the Country Main Roads Fund shall 
be applied only on the maintenance of public streets 20 
outside the County of Cumberland (including grants 
to municipalities and shires for that purpose)»

(3) The costs of administration of this Act 
shall be met -

(a) as to one-fifth part thereof - from such 
part of the proceeds of the taxes collected 
under the Motor Vehicles (Taxation) Act, 1951, 
or any Act imposing taxes upon motor vehicles 
in lieu of the taxes imposed upon motor 
vehicles by that Act, as would but for this 30 
paragraph be wholly payable to the County of 
Cumberland Main Roads Fund;

(b) as to four-fifth parts thereof - from such 
part of the proceeds of the taxes so 
collected as would but for this paragraph 
be wholly payable to the Country Main Roads 
Fund.

(4) The provisions of this section shall have 
effect notwithstanding anything contained in the Main 
Roads Act, 1924, as amended by subsequent Acts. 40



10= (1) Any person who -

7.

Record

(a) fails to keep any record as required "by 
this Act or to retain a copy of any such 
record or to make a copy thereof available 
for inspection as required by this Act; or

(b) omits any item from any such record or 
copy thereof; or

(c) makes any false or misleading statement in 
any such record or copy thereof; or

10 (d) fails to deliver any such record to the 
Commissioner as required ~b"j this Act; or

(e) fails to pay to the Commissioner as
required "by this Act any charges payable in 
respect of any vehicle,

shall be guilty of an offence against this Act,

(2) Every person who is guilty of an offence 
against this Act shall for every such offence be 
liable to a penalty not exceeding four hundred 
dollars.

12. (1) Where any person is convicted of an 
offence against this Act the court before which 
he is so convicted may, in addition to imposing a 
penalty on such person for the offence, order him to 
pay to the clerk of the court within a time to be 
specified in the order any amount which from the 
evidence given during the proceedings the court is 
satisfied should have been, but has not been, paid 
by the person so convicted to the Commissioner by 

30 way of charge under this Act, Any amount paid to 
the clerk of the court under this subsection shall 
be paid by him to the Commissioner.

(2) Any such order shall be deemed to be a 
conviction or order whereby a sum of money is 
adjudged, to be paid within the meaning of the 
Justices Act, 1902, as amended by subsequent Acts=
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FIRST SCHEDULE.

1. The rate of the charge to "be paid in respect 
of every vehicle shall be five-eighteenths of one 
cent per ton of the sum of -

(a) the tare weight of the vehicle; and

("b) forty per centum of the load capacity 
of the vehicle,

per mile of public street along which the vehicle 
travels in New South Wales.

2° In assessing such charge fractions of miles 10 
and fractions of hundredweights shall be dis­ 
regarded but hundredweights (in relation to both 
tare weight and. load capacity) shall be taken 
into account as decimals of tons.

SECOND SCHEDULE.

ROAD MAINTENANCE (CONTRIBUTION) ACT, 1958 

Department of Motor Transport. 

Certified Record of Journeys.

Address ...„...„..........................„.„..... 20

Description of Vehicle.
Tare- 

Make of Trucko.„. Type...Regd.Nb.«.Weight... „,,cwt.

Load
Capacity...........cv/t.

Tare 
Trailer: Type.......Regd.No..... „.Weight...„.cwt.

Load
Capacity...........cwt.



Record
Statement of Journeys. 

During month of»»». „„„.=„» c.«<,«„„. 19 <

10

Date of 
Journey

lime of 
Starting

Was 
Trailer 
Used? 
(Yes or 
Noo)

Vehicle
Travelled

From Via To

Timo of 
Finishing

Road 
Miles 

Travelled
in 

N..S.V.

Details of Charges Payable,

Vehicle

Without Trailer

With Trailer

Rate* 
per mile

............. ...... .,

Multiplied by1

Multiplied by

Miles 
Travelled

Amount 
"Payable

TOTAL

*Calculated in accordance with the First 
Schedule to the Act.

of,
(Name) (Address)

being the owner (or the authorised agent of the owner) 
of the vehicle described above and being aware that the 
inclusion of any false or misleading statement in this 

20 record or in the statement of journeys appearing in this 
document renders me guilty of an offence, hereby certify 
that this record contains a full and complete statement 
of all journeys made on public streets in the State of
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Record
Few South. Wales during the period shown in the 
statement of journeys in this docitment, and I 
forward herewith a............<...».*.. for the
sum of .«, „......... „... o i... such sum "being
the amount of all charges due and payable in 
respect of all journeys of the vehicle during 
such period in so far as not already paid "by 
me.

Signed,

Date ................" -10

EBB

6<, The relevant facts alleged in the Statement 
of Claim endorsed on the said Writ were :

(i) the appellant carried on and had. at
all material times carried, on "business 
as an inter-State carrier of goods 
"by road for reward;

(ii) the appellant was and had "been at 
all material times the owner of 
certain motor vehicles; 20

(iii) those said motor vehicles had a
"load capacity" within the meaning 
of the NoS 0 W. Act of more than 
four tons ;

(iv) the said motor vehicles were used 
for the purposes and in the course 
of the appellant's "business 
exclusively on inter-State journeys;

(v) during the course of many of the 30 
said journeys the said motor vehicles 
travelled along various public roads 
in ITew South Wales;

(vi) the second named respondent at all 
material times administered the 
N.S.Wo Act;

(vii) the second, named, respondent claimed 
and continued to claim that the 
appellant was "bound to comply with 
the provisions of Sections 5, 6 ^ 
and 7 of the N0 S_W. Act,



11. The N.S.W., Act is based upon and follows 
the pattern of Part II of the Commercial Goods 

40 Vehicles Act, 1955 (No. 5931) (Victoria), now 
the Commercial Goods Vehicles Act, 1958 
(Kb. 6222) as amended. While the corresponding

11.

7» The respondents demurred to the whole of 
the said Statement of Claim alleging that the 
W.S.W., Act and the relevant sections and 
schedules were valid and validly applied in 
respect of the appellant's vehicles.

8 0 On the 2nd day of May 1966 and after Page 7 
hearing only formal submissions on "behalf of 
the appellant the High Court of Australia 
(Taylor, Windeyer & Owen. J. J=) gave judgment 

10 for the respondents on the demurrer and ord­ 
ered that the demurrer be allowed and made an 
order for costs in favour of the respondents.

9= Prom the said judgment and order the 
appellant by petition sought special leave to 
appeal to the Privy Council and the matter of 
this application for special leave was argued 
before the Privy Council on the 20th day of 
July 1966,

10. Hie appellant claimed in its Statement of 
20 Claim and submitted, in the High Court of

Australia and argued before the Privy Council 
that the !T e S,W. Act and the relevant sections 
thereof was or were invalid and inoperative by 
reason of Section 92 of the Commonwealth of 
Australia Constitution which provides that:

92. "On the imposition of uniform duties 
of customs , trade , commerce , and inter­ 
course among the States, whether by means 
of internal carriage or ocean navigation, 

30 shall be absolutely free<»"

The appellant also claimed that the IT., S.W.Act 
did not validly apply in respect of motor 
vehicles owned, by it used exclusively in or for 
the purpose of inter-State trade, commerce, or, 
intercourse. It soxight declarations to that 
effect in its said Statement of Claim,
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sections of the said. Acts are not identical 
they are similar in content and legal effect 
to the relevant provisions of the H 0 S 0 ¥ 0Act 0

12» The Roads (Contribution to Maintenance) 
Acts 1957 to 1958 (Queensland) came into force 
on the 1st day of February 1958= The Road 
Maintenance (Contribution; Act 1963 (South 
Australia) came into force on the 1st day of 
July 1964 and the Road Maintenance (Contri­ 
bution) Act 1965 (Western Australia) came 10 
into force on the 1st day of April 1966 0 These 
said Acts are based upon and. follow the pattern 
of the Acts mentioned in the last preceding 
paragraph hereof and contain provisions similar 
in content and legal effect thereto„

13. The NoSoW. Act (and each of the other 
Acts mentioned in the last two preceding 
paragraphs hereof) makes the following legal 
provisions namely:

(i) that the charge levied therein shall 20 
be payable towards compensation for 
wear and tear to public roads;

(ii) that the moneys received from any 
charge levied therein shall be 
devoted only for maintenance of such 
roads;

(iii) that the charge levied therein
shall only become payable upon and
as a result of use of a public
road; 30

(iv) the charge levied therein shall be 
calculated by reference to the 
amount of such use by the size of 
the vehicle so using the public road 
and upon no other criteria;

(v) that the charge levied therein is
imposed on large vehicles or vehicles 
which may reasonably be expected to 
be carrying heavy loads;

(vi) that the charge levied therein is 40
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Hecord
applied without discrimination to 
all vehicles which qualify as 
commercial goods vehicles using all 
public roads whether engaged in 
activities internal to the State or 
otherwise;

(vii) that in the imposition and collection 
of the charge levied therein no dis­ 
cretion is conferred upon the person 

10 administering the Act, i.e. the
second named respondent;

(viii) that the collection of the charge is 
"based upon a simple recording formula 
in records to "be kept "by the owner of 
the relevant vehicle and from which 
only monthly payments by post need Toe 
made;

(ix) that the charge is imposed uniformly
on all qualifying vehicles on all roads 

20 used toy such vehicles;

(x) that failure to comply with the
requirements of the Act is made an 
offence punishable by fine,,

In pursuance of that legal provision of the 
IToS.W. Act which requires that the moneys raised 
"by the charge levied therein should be devoted 
to the maintenance of public roads (Section 9 of 
the said Act) the said moneys are dealt with and

30 expended under the provisions of the Main Roads 
Act, 1924-1963 by the Commissioner for Main Roads 
pursuant to the powers conferred upon him by that 
Act. By means of administrative procedures 
adopted for this purpose, the whole of the 
said moneys have at all material times been 
exclusively applied on the maintenance of public 
roads pursuant to the said provision and in 
particular have been used to finance programmes 
of maintenance work approved by the said

4-0 Commissioner. The moneys received and expended 
have always been considerably less than the 
total amount expended in N.S.W. for road. 
maintenance work.
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15. Pursuant to the provisions of the ILS.W". 
Act there has been collected by the second 
named respondent since the 1st May 1958 (being 
the date of the commencement of the NoSoW.Act; 
the following annual sums calculated as at a 
year ending in each case on the 30th day of 
June :

Receipts under Road 
Year.. Maintenance (Con-

1957/58 A# 281, 957 * 10
1958/59 A# 4,770,222
1959/60 A£ 6,290,067
1960/61 A# 7,031,319
1961/62 A# 7,205,158
1962/63 A# 8,010,400
1963/64 A# 9,232,202
1 964/65 A£1 0 , 245 , 640
1965/66 A#1 1,035, 114

* Period 1st May - 30th June, 1958 only.
The Road Maintenance (Contribution) 20 
Act, 1958 became operative from 1st 
May, 1958.

Of the said total amounts so collected in each
of the said yearly periods it is estimated by
the said. Commissioner that about 40 per centum
thereof were collected in respect of vehicles
engaged on inter-State journeys, but no record
showing the exact amount or percentage is kept.
The total of the amoxint so collected, as
aforesaid was paid to the Main Roads Fund as 30
provided by Section 9 of the N.S.W. Act.

PPJITOIPIgS _OF VALIDITY, .

16. Before proceeding to a discussion of the 
principles upon which the present case falls 
to be determined it can be said that the 
N.S e Wo Act does not make payment of the charges 
levied thereby nor compliance with any other 
requirement thereof a condition precedent to
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the use of public streets in New South Wales 
and that it has no legal effect of prohibiting 
the trade of the plaintiff or of any other 
person.

17. In these circumstances the test to "be 
applied to determine the validity of the 1LS 0 W 0 
Act and of any of the impugned sections thereof 
as contravening or otherwise the provisions 
of Section 92 of the Constitution of the 

10 Commonwealth of Australia may best "be referred 
to in the terms in which the principles were 
enunciated by the Privy Council in the 
0ojnmpnwea 1 th_ & OrSo. Vo. The Bank of _ITew _South 
Vales LOrs..Tl95oTATcT''23T; ^^T.L.R, 497„ 
ITfter asking the question "What is the freedom 
guaranteed by the section?" (that is to say 
Section 92), the Judicial Committee answered 
the question in the following terms ((1950) A C C<, 
at p 0 309; 79 C 0 L 0 R 0 at p. 6J9):

20 It is generally recognised that the
expression "free" in s»92 though emphasised, 
by the accompanying "absolutely," yet must 
receive some qualification,, It was, indeed, 
common ground in the present case that the 
conception of freedom of trade commerce 
and intercourse in a community regulated 
by law presupposes some degree of 
restriction upon the individual,, As 
long ago as 1916 in Duncan v. State of

30 Queensland (1916) 22 O.I/.R. 556, at
p. 573, Sir Samuel Griffith C 0 J. said "But 
the word 'free' does not mean extra legem, 
any more than freedom means anarchy. We 
boast of being an absolutely free people, 
but that does not mean that we are not 
subject to law." And through all the 
subsequent cases in which s.92 has been 
discussed, the problem has been to define 
the qualification of that which in the

4-0 Constitution is left unqualified. In this 
labyrinth there is no golden thread. But 
it seems that two general propositions may 
be accepted: (1) that regulation of trade 
commerce and intercourse among the States 
is compatible with its absolute freedom and 

that s._9_2 _i_s_ j^io.lated..on_ly_.when .a. 
^
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res trie t. _such
_^ ^

from creating some indirect or conse'quenf-
>ja_ich may^ f^ai.rljr be^ jregarded;"__ _ ^ ^ ^ 

^ In the application of "these 
general propositions , in determining 
whether an enactment is regulatory or 
something more, or whether a restriction 
is direct or only remote or incidental 
there cannot fail to "be differences of 10 
opinion. The problem to be solved will 
often be not so much legal as political, 
social or economic. Yet it must be solved 
by a court of law. For where the dispute 
is , as here , not only between Commonwealth 
and citizen but between Commonwealth and 
intervening States on the one hand and 
citizens and States on the other, it is 
only the Court that can decide the issue- 
It is vain to invoke the voice of 20 
Parliament." (emphasis added).

18 » In dealing with the problem raised by xvhat 
had, by 1954, become known as the Transport Cases, 
the Privy Council applied the reasoning expressed 
in the judgment of the Bank ffase referred to above. 
Thus in Hughes and Vale Pty, Limited v. JThe _State of Hew '"' 

"~
93ClT,R, 1 the Judicial Committee incorporated
in its decision the propositions above referred
to, and the further passage from the Bank^Casje 30
relating to the difficulty of application of
the test quoted in italics in the last preceding
paragraph hereof ((1955) A.G. at p. 293;
93 C.L 0 R. at p,20):

"The same difficulty arises in applying 
the other discriminatory test, that between 
a restriction which is direct and one that 
is too remote o Yet the distinction is a 
real one and their Lordships have no doubt 
on which side of the boundary the present 4-0 
case falls. It is the direct and. immediate 

. result of the Act to restrict the freedom 
of trade commerce and. intercourse among the 
States.

"Their Lordships will not attempt to 
define this boundary. An analogous
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difficulty in one section of constitutional 
law, viz,,, in the determination of the 
question where legislative power resides, 
has led to the use of such phrases as 'pith 
and substance ' in relation to a particular 
enactment „ These phrases have found their 
way into the discussion of the present 
problem also and, as so used, are the 
subject of gust criticism by the learned

10 Ghief Justice. They, no doubt, raise in
convenient form an appropriate question in 
cases where the real issue is one of subject 
matter as when the point is whether a 
particular piece of legislation is a law 
in respect of some subject within the per­ 
mitted field. They may also serve a useful 
purpose in the process of deciding whether 
an enactment which works some interference 
with trade commerce and intercourse among

20 the States is , nevertheless , untouched 
by So 92 as being essentially regulatory 
in character,, But where, as here, no 
question of regulatory legislation can 
fairly be said to arise, they do not help 
in solving the problems which s»92 presents. 
Used as they have been to advance the 
argument of the appellants they but 
illustrate the way in which the human, mind. 
tries, and vainly tries, to give to a

30 particular subject matter a higher degree 
of definition than it will admit. In the 
field of constitutional law, and particularly 
in relation to a Federal Constitution, this 
is conspicuously true, and it applies 
equally to the use of the words 'direct' 
and 'remote' as to 'pith and substance 1 . 
But it appears to their Lordships that, if 
these two tests are applied firstly, 
whether the effect of the Act is in a

4-0 particular respect direct or remote and,
secondly, whether in its true character it 
is regulatory, the area of dispute may be 
considerably narrower. It is beyond hope 
that it should be eliminated."

Their Lordships in Hughes and. Vaj-e^Q^o.., .Jj_ then 
went on to deal with what had been thought to be 
tests for validity of transport legislation in 
Australia and cited with approval what Dixon J. 
(as he then was) had said, about those tests in
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_McOarter v. Brpdie (80 C.L.R. 432). They said 
TtT§55) A.O.' at p.296; 93 C.L.R. at p.23):

"Accepting as they do the views GO 
clearly expressed "by Lixon J. , their 
Lordships are of opinion that the six 
conceptions dealt with in this passage 
can no longer "be regarded as sound,, 
In their opinion it follows that if the 
validity of the Transport Act is to "be 
established in the present case, it can 10 
only "be upon the ground that the 
restrictions contained therein are 
'regulatory' in the sense in which that 
word is used in the Bank Case,"

It is submitted that it is clearly evident that
in their Lordships' approach to the problem
created "by the Transport Cases and to the Act
the subject of the decision in Hug;hes_ jmd^ Vale
_(CTo. 1) they considered firstly" whether the
restriction imposed could be said to be a 20
restriction directly imposed upon inter-State
trade commerce or intercourse and only after
applying this test went on to consider whether
the legislation could be supported upon the
ground that the restrictions were "regulatory"
in the sense in which that word was used in the
Bank^J3ase.. In this approach it is further
sxibmitted their Lordships correctly pointed out
the path to be followed, and which was followed,
by the majority of the Justices of the High 30
Court in resolving the problems posed by the
respective road maintenance contribution Acts.

APPLICATION^ OF rTEffiJBAjjK .CASE TE.ST OF EEMOTEMESS •

19. The propositions regarding a direct or 
remote impediment by which validity might be 
tested as so expounded by the Privy Council in. 
^e Ea,nk.,Case arL(j later adopted by the Board in 
Hushes^and. Vale_ (No° "I) formed, a basis of 
discussion and was applied by Dixon C 0 J» in 
Hospjjtal Provident Fund ̂ ty_.Ijimitod. v» £5tate_ 4O 
PJLlieForija 8? 0.L.57"T at p',17." In dealing 
with the problem of whether the Act in ques­ 
tion in the last mentioned case contravened 
the guarantee of freedom provided by Section 
92, the Chief Justice in relation to this
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general proposition said:

"When, in the Commonwealth v. Baiik of New 
South Wales (1950) A.C. 235, at p.310; 
(1949) 79 O...L.H. 4-97, at p.639 their Lord-­ 
ships of the Privy Council lay it down as 
a general proposition that s«92 is violated 
only when a legislative or executive act 
operates to restrict inter-State trade 
commerce and intercourse directly and 

10 immediately as distinguished from creating 
some indirect or consequential impediment 
which may fairly "be regarded as remote, 
the kind of distinction upon which this 
case appears to me to turn is suggested.

"If a law takes a fact or an event or a 
thing itself forming part of trade commerce 
or intercourse, or forming an essential 
attribute of that conception, essential 
in the sense that without it you cannot

20 bring into being that particular example
of trade commerce or intercourse among the 
States, and the law proceeds, by reference 
thereto or in consequence thereof, to 
impose a restriction, a burden or a 
liability, then that appears to me to be 
direct or immediate in its operation or 
application to inter-State trade commerce 
and intercourse, and, if it creates a real 
prejudice or impediment to inter-State

30 transactions, it will accordingly be a lav; 
impairing the freedom which s.92 says shall 
existo But if the fact or event or thing 
with reference to which or in consequence 
of which the law imposes its restriction 
or burden or liability is in itself no 
part of inter-State trade and commerce 
and supplies no element or attribute 
essential to the conception, then the fact 
that some secondary effect or consequence

4-0 upon trade or commerce is produced is not 
enough for the purposes of s 0 92»"

And very shortly after the advice of their Lord­ 
ships of the Privy Council in Hughes and Vale _No.1 
had been announced the joint judgment of Dlxon""C 0 J 0 
McTiernan, Webb and Kitto JJ. in Granna11 v. 
Narriclcville Margarine Pty^Limited 93 C.L.R. 55
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dealt with the same matter in the following 
terms at p. 78:

"If some fact or event or thing which 
itself forms part of trade, commerce or 
intercourse or forms an essential attri­ 
bute of that conception (essential in 
the sense that without it you cannot 
bring into "being that particular example 
of trade, commerce or intercourse among 
the States) is made the subject of the 10 
operation of a law which by reference to 
it or in consequence of it imposes some 
restriction or burden or liability, it 
does not matter how circuitously it is 
done or how deviously or covertly. It 
will be considered sufficiently direct 
or immediate in its operation or applicat- 
ionto inter-State trade, commerce and 
intercourse. Provided the prejudice is 
real or the impediment to inter-State 20 
transactions is appreciable, it will 
infringe upon s.92: see Hospital 
Provident Fund Pty. Ltd. v. State of 
Victoria (1953) 87 O.L.E. 1. But 
generally speaking, it will be quite 
otherwise if the thing with reference to 
or in consequence of which the law operates 
or which it restricts or burdens is no 
part of inter-State trade and commerce 
and in itself supplies no element or 30 
attribute essential to the conception.,"

20 „ The whole matter of the application of 
the principles as set forth and discussed in 
the Bank^Oase, and in Hy^^s_aji^y^lje^_(l{o_.^J_)__ 
was further discussed in relation to* the 
matter of charges upon transport activities 
by Dixon 0 0 J«, giving the joint judgment of 
himself Me Tier nan and Vebb J.J. in Hu^ies__and

v. The_State of ITew C?li^i' 
> 3 C . L . E T 1 27 " a t ~p 7T59 "e t " s eq . : 4O

"An attempt was made to support the 
validity of the provisions as a regulation 
of the inter-State carriage of goods by 
motor vehicle involving no real impair­ 
ment of the freedom of inter-State movement. 
The argument seemed to depend more on
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giving a meaning to the word 'regulation' 
than upon giving effect to s.92. It is a 
word, which has naturally "been employed 
in the repeated attempts that have "been 
made in this Court to explain that the 
freedom which is postulated, by s.92 for 
inter-State trade commerce and. intercourse 
is freedom enjoyed in an ordered society 
where the relations between man and man 

10 and government and. man are determined by 
law. The word has of course an important 
place in the judgments of the Privy 
Council in The Commonwealth v 0 Bank of 
New South Wales (1950) A.C. 235; (194-9) 
79 CoLoE. 4-9? and in Hughes & Yale Pty 0 
Ltd. v. State of New South Wales (No,1) 
(1955) A.O. 241; (1954) 93 C 0 L 0 E. 1.

"The assumption made by s*92 is that, 
unless hampered or obstructed by legis-

20 lative or executive interference, the
people of Australia will engage in trade 
commerce and intercourse from one State to 
another. But that very assumption means 
that they will enter upon transactions 
and activities which are based upon the 
law and for the most par£ carried out under 
the superintendence and direction of the 
law. It is, for example, self-evident 
that the existence of a law of contract,

30 property, tort, status, capacity, and the 
like forms an anterior assumption made by 
s<,92= No doubt it is an illustration that 
does not touch this case. What is more in 
point, however, is that the assumption 
made by s.92 covers the general field, of 
public law. Clearly enough the fact that 
a particular transaction takes place in 
the course of inter-State trade or forms 
part of inter-State trade is not enough to

40 exclude the persons engaging in it from
the operation of the provisions of public 
and private law which otherwise would, apply. 
The point at which such laws must stop is 
when they involve a prohibition, restriction, 
impediment or burden which prevents, obstructs 
or prejudices the dealing across the border, 
or the inter-State passage interchange or 
whatever it may be. The burden or obstruction
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must "be real: it will not be enough to 
discover some theoretical or speculative 
transgression over a metaphysical "boundary 
of an area of immunity plotted from logic 
independently of reality. But 110 real 
detraction from the freedom of inter- 
State trade can be suffered by submitting 
to directions for the orderly and proper 
conduct of commercial dealings or other 
transactions or activities, at all events 10 
if the directions are both relevant and 
reasonable and place inter-State transac­ 
tions under no greater disadvantage than 
that borne by transactions confined to the 
State.

"In conception the distinction is clear 
between laws interfering with the freedom 
to effect the very transaction or to 
carry out the very activity which con­ 
stitutes inter-State trade commerce or 20 
intercourse and laws imposing upon those 
engaged in such transactions or activities 
rules of proper conduct or other restraints 
so that it is done in a due and orderly 
manner without invading the rights or 
prejudicing the interests of others 
and.^ where a use is made of services or 
privileges enjoyed as of common right, 
without abusing them or disregarding the 
gust claims of the public as represented 30 
by the State to any recompense or repara­ 
tion that ought in fairness to be made. 
Clear as the distinction nay "bo in 
conception, it may often be difficult to 
apply in the great variety of practical 
situations that arise in our complicated 
economic and governmental system. But 
it is natural to employ the word 'regulate' 
in any attempt to describe the distinction: 
for to speak of regulating the conduct 40 
of the given class of trade or commerce 
and. say that regulation is not necessarily 
inconsistent with freedom to carry it on, 
states more briefly and more aptly the 
distinction that exists than perhaps can 
be done by the use of any other word. 
It is, however, significant that in the 
Judgment delivered by Lord Porter on 
behalf of the Board in The Commonwealth v.
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Bank of New South Wales (1950) A,C., at 
PP.310, 313; (194-9) 79 C 0 L 0 R., at pp.,639, 
642 his Lordship speaks of an enactment 
being either 'regulatory or something more 1 
and 'being essentially regulatory in 
character' and of the question being 
'whether in its true character it is 
regulatory'. The word 'regulate' is 
anything but a term of fixed legal import:

10 it may indeed be used, not inappropriately 
to describe widely different conceptions,, 
Nothing perhaps is more striking than the 
entirely different meanings that have 
been placed upon the legislative power of 
the Congress of the United States - 'To 
regulate commerce with foreign Nations, 
and among the several States, and. with 
the Indian tribes' - and upon the legis­ 
lative power of the Parliament of Canada

20 conferred by the words - 'The regulation
of trade and commerce'„ It is the concep­ 
tion of" distinction, not the word, that 
must be elucidated and appliedo But as 
the word has been used so much in this 
connection not only in this Court but in 
the Privy Council it may be as well to 
recall that when it is used in authorizing 
ordinances or by-laws the first step to 
take in determining its effect is to

30 ascertain precisely what is the subject to 
be regulated. As Isaacs J, said in 
President &c 0 of the Shire of Tunganiah 
v. Merrett (1912) 15 C.L.R. 40?: 'Regulation 
may include prohibition. It depends on 
what is to be regulated. The regulation of 
a subject-matter involves the continued 
existence of that subject matter, but is 
not inconsistent with an entire prohibition 
of some of its occasional incidents' (1912)

40 15 CoL u R 0 40?, at p.423. Where the word is 
used with reference to such a case as the 
present it would seem that the thing to 
be 'regulated' must be understood as being 
inter-State transportation of goods by 
motor vehicle 0 That at all events is the 
thing to be left free. Probably in s.17(2) 
of the statute the bracketed words '(being 
terms and conditions of a regulatory 
character)' have no more, and perhaps even
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less, effect than if 'subject to s.92 
of the Constitution' had. "boon written., 
At all events a difficulty exists in 
placing upon the word 'regulatory' any- 
definite or certain meaning, if the 
meaning is sought within the four 
corners of the statute. It is perhaps 
desirable to repeat from the judgment of 
Isaacs J in James v. Cowan (1930) 4-3 
G.L.R. 386, at p.41? the warning which 10 
the use In argument of a paraphrase by 
Griffith C 0 J. of s»92 drew from him. 
The passage begins with a quotation from 
the opinion of Lord Halsbury LuG 0 in the 
Gresham Life Assurance Society v. Bishop 
(1902) A.C 0 28?: '"I deprecate a con­ 
struction which passes by the actual 
words and seeks to limit the words by 
what is supposed to be something equiva­ 
lent to the language used by the Legis- 20 
lature." I would say for myself that a 
paraphrase Is especially dangerous in the 
case of a Constitution. In my opinion it 
would under the best of circumstances be 
unfortunate to adopt that or any other 
supposed verbal equivalent for the words 
of the Commonwealth Constitution itself 
(1902) A..C, 28?, at p.291.

"In most questions concerning the 
consistency with s,92 of laws which in 30 
some way affect the conduct of any 
description of transaction or activity 
occurring in the course of inter-State 
trade commerce or Intercourse there is 
nothing better calculated to open the way 
to a true solution than to distinguish 
between on the one hand the features of 
the transaction or activity in virtue of 
which it falls within the category of 
trade commerce and intercourse among the 40 
States and on the other hand those features 
which are not essential to the conception 
even if in some form or other they are 
found invariably to occur in such a 
transaction or activity."



25.

Record.
HISTORY OF fVpIGXkli. V;EEWS

21. In relation to the matter of making 
reasonable charges upon users of the roadways 
for the use of such roadways this had not gone 
unnoticed in the succession of cases which 
dealt with the nature and extent of charges 
which might and which might not be made upon 
such users for use of roadways by road trans-

10 port. It is true to say that the matter of 
charges for the use of the roadways as such 
had often been discussed in association with 
and not untrammelled by problems relating to 
legislative attempts to co-ordinate internal 
means of transport by road and rail within the 
various States of Australia. The question of 
how it was possible to make a charge and if so 
upon what grounds upon a person using the roads 
for the purpose of inter-State transportation

20 while still leaving that form of trade, commerce 
and intercourse absolutely free within the 
meaning of Section 92 had been the subject of 
judicial expression on variotis occasions. 
Thus in Willard v. Eawson (1933) 4-8 C..L.K.316 
Mr. Fullagar of counsel Cas he then was) 
submitted in argument that the particular 
registration fee there in dispute was invalid, 
because it was not "computed according to the 
mileage run on the roads" and that "the purpose

30 is not to maintain the highway". Starlce J. in 
his judgment at p. 326 stated:

"Some regulation is necessary for the 
safety of the public and the maintenance 
of the roads and highways and, though 
such regulations may incidently affect 
inter-State transportation, the provis­ 
ions of S,92 are not contravened by 
virtue of that fact merely.....=..."

and Dixon J. (as he then was) at p.334- said:

4Q "If a statute fixes a charge for a
convenience or service provided by the 
State or an agency of the State, and 
imposes it upon those who choose to avail 
themselves of the service or convenience, 
the freedom of commerce may well be considered
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~ unimpaired, although liability to the

charge is incurred in inter-State as well 
as intra -State transactions. But in 
such a case the imposition assumes the 
character of remuneration or consideration 
charged in respect of an advantage sought 
and received. "

Further discussion occured in the case of R. v.
Viz z ajcdJBy, Par j e, _Hi 1 1 (1933) 50 C.L.R. 30,"
vrherV" it *is to be noted that Starke 3. in 10
dealing with Willard v. R.avrson (supra) indicat­
ed at p. 55 of" his judgment "that tip on the true
interpretation of the Act there in question
the object (i.e. the legal effect) cf that Act
was not restrictive of trade but protective -
that is to say protective of the State highways,
Further discussion took place in the cases of
0. Gilpin Ltd. v, The Commissioner, ./-for Road
~j- T --i p -i». imk i • •» »_-TT J----I • n».i.» i •». •! fUmjf^ if-m,, f--— ~~-,. .1 .iiij»im» ..•jf'jf+-\ft.~* — m~ M-.m-y*'--**.*.~j- T --i p -i». imk i • •» »_-TT J----I • n».i.» i •». •! fUmjf^ if-m,, f--— ~~-,. .1 .iiij»im» ..•jf'jf+-\ft.~* — m~ M-.m-y*'--**.* *.

Transport and ̂ "§mwavs__(]Niew j?9uth Wales. (1935)
5g^OTL:^^18T,"l^cg^ter"v'. "Brodi"e*TT950 20
80 0 0 LoR. ^-32 and in l^ghos"'anOra_le P
Limited v. ^^-State-^c»f3ev/^outti._^^
87'"*CT"T"R. 49. In none "of "these "caseV was it
necessary for the majority of Justices who
upheld the validity of the various Transport
Acts to rely upon the constitutional validity
or otherwise of charges imposed for road
maintenance, nor in the circumstances did the
Acts enable the minority Justices to uphold
the validity of the respective Acts upon the 30
ground that they related to this and nothing
else; until the case of I^iS^1® 8 anc^ JTale _ ..QTovl)
((1955) A.C. 241; 93 C.lT.R. T) it could be said
that the conception remained dormant. It is to
be remembered that in his judgment in the case

.^, ~ 
99 "OTLTR'o" "2o (to" which refer once "will" beTlaad'e
hereafter) Dixon C.Jo at pp. 4-2-60 reviews the 
history of judicial opinion expressed in 
relation to the matter of charges for use of 
roads and, after citing the statement from his 
judgment in Willard v, Raws_on (4-8 G.L.R. 316) 
set out above and making" "reference to a state­ 
ment in his judgment in jji^piri's^jGasie^ said: 
"It was not until the decisioii""of the Privy 
Council in Hughes & Vale_Pty._Ltd. v. The 
State, of., ^e:^^outy'Wlie_s ...(S^^TT^at any 
question could arise as *to the nature or extent 
of the conception underlying these statements.
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How, as it appears to me, the developments that 
have occurred in the intervening years show that 
the conception x^as neither sufficiently emphasised 
nor defined. Indeed the question may perhaps 
be said to foe whether the conception should be 
e:rpanded and applied to roads". (99 C.IuR. 
at pp 0 4-2-3)« In relation to a charge similar to 
that imposed "by the H.SoW,, Act and levied in 
exactly similar fashion his Honour stated (99 

10 C.L 0 R, at p. 59):

"I have thought it desirable to set out 
fully the course which judicial opinion has 
followed, upon the consistency with s.92 
of exactions like that now in question 
because only so is it possible to see - 
first, the complete lack of relation of 
the doctrines upon which Villard v= 
Rawson ((1935) 48 C.L.R. 316) was decided 
to the principles which, under the decisions 

20 of the Privy Council, now guide the Court 
in applying s 0 92; second, the artificial 
view of the Motor Car Act and schedule 
adopted, by or ascribed to Willard v = 
Raws on (supra), and third, the close 
analogy to the present case of the decision 
in Hughes & Yale Pty. Ltd.. v. State of Hew 
South Wales (Ho. 2) ((1955) 93 C.L.S, 12?) 
and. in Hilson's Case ((1955) 93 C.L,

22. After the War the use of heavy vehicles 
became more and more a means of transportation 
in Australia, and deterioration of roadways by 
reason of the use of heavy vehicles became a 
major problem of expense in repair and. maintenance 
of roads in order to be able to withstand the heavy 
loads being carried. The matter of obtaining 
finance for necessary reparation of damage to roads 
and the maintenance of roadways to enable them 
to continue to be available for use by road 
transport vehicles had become a problem that 
was urgent by 1954- in the economic and social 
development of the States of Australia, and in 
particular Hew South Wales, and one in respect 
of which judicial guidance to legislatures had 
become an urgent necessity. This situation 
prompted Williams J. to state, in
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Case (99 C.L.R. at p.63): "That the State 
legislatures were urgently in need of such 
guidance is apparent from a perusal of the 
cases which occupy vol. 93 of the Common­ 
wealth Law Reports from p.,12? to p.316."

23. By argument adduced on behalf of the State 
of New South Wales in the case of Hughes__j,nd 
Vale Pty. Limited v. jjho.-Stat_e .of, .flew ITouth 
Skil£jQSk°]£[ 9 3~3.L.R. 12? the High Cfouft" was 
invited to furnish this guidance. The problem 10 
adverted to in the last preceding paragraph 
hereof had become acute, the decision of the 
Privy Gouncil in Hughes jitidj/ale JPJ2/"- .^1si?°^- 
v °. jhe. S.t.a.teT_of_jjew.,South Jla 1^^(^0721 having 
been delivered on 17th ITovember "1954- a^d the 
State of New South Wales had by Act No.48 
of 1954, assented to on 16th December 1954, 
attempted to meet the effect of the decision 
and the problem by providing, inter alia, for 
the payment of charges fixed having regard to a 20 
number of matters including: The cost of 
construction and maintenance of roads, the 
depreciation and obsolescence of roads, the 
necessity or desirability for the widening Di­ 
re-construction of roads, the wear and tear 
caused by vehicles of different weights, types, 
sizes and speeds, the moneys available for the 
purpose of construction, maintenance, widening 
and re-construction of roads from sources other 
than charges imposed pursuant to the relevant 30 
section of the Act, and the amount expended or 
proposed to be expended from the Country Main 
Roads Eund established under the Main Roads 
Act, 1924-1954 (N.S.W.). In the ultimate 
decision the High Court held that the provisions 
included in the said Act were invalid by 
reason of the registration provisions associated 
therewith which in legal effect enabled 
prohibition of trade, commerce and intercourse 
among'the States. However through a dis- 40 
cussion that arose in relation to the said Act 
and upon the basis of the submissions made on 
behalf of the State of New South Wales, Dixon 
G 0 J., and McTiernan and Webb JJ. (in a joint 
judgment) and Williams J. and Fullagar J. (in 
separate judgments) expressed, their respective 
views that in certain circumstances charges 
might validly be made for the use of highways
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while yet leaving trade, commerce and intercourse 
absolutely free within the meaning of Section 
92, and gave a general indication of the true 
basis upon which such charges might be justified. 
It is desirable to look at the way in which the 
Justices explained the nature and. validity of 
such charges,

She joint judgment (of Dixon C, J. , 
McTiernan and Webb JJ.) states the problem in 

10 the following terns (93 C.L.R. at p.

"The provisions of s. 18(4) -(5) present 
a problem which hitherto has not received 
consideration in this Court untrammelled 
by the conceptions held to be erroneous by 
the Privy Council in Eughe s_ & Vale Pty. 
Ltd.. v. State of_ Ne_w_Sou_th J7ale2s"]pro.jj) 
T(T9~55) A.TT. 241 fTl 9547 93 ClTT.lT:" IT. 
It is the problem of saying how far if at 
all and on what grounds a pecuniary levy 

20 can be made directly upon inter-State
transportation by road and yet leave that 
form of trade commerce and intercourse 
absolutely free.

"It seems to be clear enough that the 
question cannot be treated on the simple 
basis that the highways are promises of 
the State and that it can charge what it 
likes to those who wish to be admitted to 
their use. It is not on the basis of

30 property that the State can deal with the 
use of the highways. For can they be 
regarded as a utility or a facility or a 
service, like the railways or the supply of 
electricity gas or water, which the State 
provides or supplies for reward to those 
who choose to use them,, If the State 
could deal with the roads on the basis of 
property there seems to be no reason why it 
should not exclude whom it thought fit,

40 at all events short of making an actual 
discrimination against inter-State 
commerce o The roads of a State form one of 
the established every-day means of carrying 
on trade commerce and intercourse. Just 
as s.,92 assumed the existence of an ordered 
society governed by law in which the freedom
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that it guaranteed to inter-State trade 
would be enjoyed, so cne of its basal assump­ 
tions was that the ordinary means of 
carrying on trade commerce and intercourse 
among the States would continue, that is 
xintil in the due course of progress they 
fell into obsolescence and were superseded 
by ne\f means. The assumption must certainly 
be taken to cover the existence of the 
highways, even if the responsibility of 10 
providing them might rest upon the States. 
A highway, having come into existence, is 
there for use, according to the ordinary 
laws of the State, by the subjects of the 
Grown without distinction whence in Australia 
they come. For it was part of the purpose 
of s.92 to make that distinction impossible 
in such a matter. In this basal prior 
assumption of s.92 may be discerned the 
reason why the special ground. U"oon which 20 
Williams «J. ((1950) 80 C.L.E. , at p.4??) 
placed the Transport Gases was not found 
capable of sustaining them. Compare 
McOarter v. Brodie (11950) 80 C.L.E., at 
p.4-77Twith Hughes^&.,J.ale Ptjr.^Ltd. v. 
State of, New J3j3iith_ \Ja 1 es (ifo. 1") (T1955) 
2T.O.* at p.305fTl954T93 C 0 L 0 R 0 , at p.31).

"But whilst it is not possible to 
justify the imposition of a charge for the 
use of the roads on the basis of property, 30 
if it includes inter-State commerce, there 
are other grounds which make it possible 
to reconcile with the freedom postulated 
by s.92 the exaction from commerce using 
the roads, whether the journey be inter- 
State or not, of some special contribution 
to their maintenance and upkeep in relief 
of the general revenues of the State drawn. 
from the public at large. The American 
phrase is that inter-State commerce must 4-0 
pay its way. It is but a constitutional 
aphorism, but it serves to bring home the 
point that in a modern community the 
exercise of any trade and the conduct of 
any business must involve all sorts of 
fiscal liabilities from which, in reason, 
inter-State trade or business should nave no 
immunity. (Those who pay them are not
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unfree, they merely pay the price of freedom- 
Just as any commercial pursuit or activity 
must conform with the laws affecting its 
incidents, notwithstanding that it may form 
part of inter-State commerce, so it must 
discharge the fiscal liabilities which 
state law attaches to those incidents. 
Ho-one, for example, would say that s.92 
gave a depot or terminal of an inter-

10 State air service or road transport
business immunity from rates or land tax. 
The aphorism, however, does not tell you 
where the application, of this principle 
stops, even under the American doctrine 
which allows more latitude than our s.92 
can admit. 'The appealing phrase that 
"interstate business must pay its way" 
can be invoked only when we know what the 
"way" is for which interstate business

20 must pay. ' - per Frankfurter _J. , _Braniff 
Ai^waffis v. Neljraska .gjjte^Boai-d CO'SW" 
347" U.S. 590, at" p.6077° Needless to say, 
the principle has no application if there 
is a discrimination against inter-State 
commerce, if it is placed under any dis­ 
advantage in face of the State's internal 
commerce. The principle has no application 
to impositions the purpose of which is not 
to recoup the State or supply the means of

30 providing the services, or a relevant
service, of government, but to give effect 
to some social or economic policy-, as for 
example to deprive road transport of an 
advantage in competing with railways.

"A distinction of much importance must 
be maintained between, impositions upon things 
which are only incidental to or consequential 
upon, carrying on the activity, as for 
instance a tax on the occupation of premises, 

4O a 'pay roll' tax, a profits tax, and
impositions upon the thing itself. To 
exempt a business from the former because 
it has an inter-State character might go 
beyond preserving freedom of inter-State 
trade and amount to a privilege --'. „ . 
to require that inter-State trade shall be 
protected from the ordinary incidents of 
competitive business is to give - not an
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immunity from interference, biit a specially 
privileged position'."

Their Honours then proceed to state the solution 
to the problem and the principles upon which a 
charge for use may be based in the following way 
(93 C.L.R, at p. 1?5):

"For the purpose of that provision (Section 
92) it may perhaps be said with some 
confidence that if a charge is imposed as 
a real attempt to fix a reasonable recom- 10 
pense or compensation for the use of the 
highway and for a contribution to the wear 
and tear which the vehicle may be expected 
to make it will be sustained as consistent 
with the freedom s.92 confers upon trans­ 
portation as a form of inter-State commerce. 
But if the charge is imposed on the inter- 
State operation itself then it must be 
made to appear that it is such an attempt. 
That it is so must be evident from its 20 
nature and character. Prima facie it will 
present that appearance if it is based on 
the nature and extent of the use made of 
the roads (as for example if it is a mile­ 
age or ton-mileage charge or the like); 
if the proceeds are devoted to the repair, 
upkeep, maintenance and depreciation of 
relevant highways, if inter-State transport­ 
ation bears no greater burden than the 
internal transport of the State and if the 30 
collection of the exaction involves no 
substantial interference with the journey. 
The absence of one or all of these
need not necessarily prove fatal, but in 
the presence of them the conclusion would 
naturally be reached that the charge was 
truly compensatory.

"The expression 'a reasonable compen­ 
sation or recompense' is convenient but 
vague. The standard of 'reasonableness' 4-0 
can only lie in the severity with which it 
bears on traffic and such evidence of 
extravagance in its assessment as come 
from general considerations. In speaking 
of 'relevant highways' it is intended to 
mark the importance of recognizing the
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size of Australian States, as distinguished 
from most American States, It is for the 
use of certain roads that it is supposed 
the recompense is made, and. not for the 
use of roads of an entirely different 
character many hundreds of miles away. It 
may of course be immaterial, if the charge 
is "based on average costs of road care, 
repair and maintenance, which may well

10 give a lower rate than if it were based on 
the costs in connection, with the highway 
used. It does not seem logical to include 
the capital cost of new highways or other 
capital expenditure in the costs taken as 
the "basis of the computation. It is another 
matter with recurring expenditure incident 
to the provision and maintenance of roads. 
The judgment whether the charge is consistent 
with the freedom of inter-State trade must

20 "be made upon a consideration of the statutory 
instrument or instruments by and under which 
it is imposed. The fault with s.18(4-)-(6) 
is that these provisions confer an authority 
which i^L^facie. gives no assurance that the 
charge imposed under it will conform with 
what amount to constitutional necessities. 
It is needless to consider whether this 
necessarily means that the sub-sections are 
wholly void, so that it would be unnecessary

30 to wait to see what is done under them. For 
in any case, they fall with the licensing 
provisions.

"All that is conceded to the State by 
what has been said is authority to exact a 
compensatory payment for the use of the 
highways notwithstanding that it is a use 
in the course of inter-State trade."

And then after pointing out what, in their Honours' 
view,; would not be a charge able to be levied 

4-0 consistently with Section 92, they proceed (93 
C.L,,R. at p.177):

"But very different considerations arise 
when the State demands payment in respect 
of the use of a physical thing which the 
State provides although under no legal 
obligation to provide it. ITo one would



34- 

Record doubt that, if coal is discharged fron 
inter-State colliers through handling 
equipment and "bins established "by the 
State, the State nay Iiapose a proper charge 
by way of recompense or remuneration. 
But a State may build a wharf which 
inter-State ships cannot well do other­ 
wise than use. Yet it seems undeniable 
that the State can require the ships to 
pay wharfage provided the wharfage charge 10 
is genuinely fixed as a fair and reason­ 
able compensation for the use of the wharf. 
Government aerodromes constructed and 
equipped for traffic by air may be 
indispensable to inter-State aerial 
navigation; but because charges arc 
levied for the use of them no one would 
say that air navigation among the States 
is not free. The fact is that we find 
nothing inconsistent with our conception 20 
of complete freedom of inter-State trade in 
the exaction, for the use of physical 
things like the foregoing, of a pecuniary- 
charge , if in truth it is no more than a 
reward, remuneration or recompense., But 
when an exaction is compulsory, it must 
possess characteristics which distinguish 
it from a mere tax, falling upon inter- 
State trade. It is for this reason that 
the relation which the amount of the 30 
exaction bears to the actual use of the 
facility should appear, and that there 
should not be evidences of an attempt to 
achieve objects that go beyond the 
recovery of fair compensation for the 
actual use made of the facility. We are 
accustomed to the levy of charges for 
the use of such things as have been given 
as examples, coal-handling equipment, 
wharves and aerodromes, and accordingly 4O 
we see in it nothing incongruous with 
freedom of trade. Wo are not accustomed 
to charges being made for the use of 
ordinary bridges; but it would strike few 
minds that there was any impairment of 
freedom of inter-State trade in placing a 
toll upon the use of some great bridge 
erected as a major engineering work, like 
that over Sydney Harbour. Must a highway
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be treated by the State for the purposes 
of s»92 as in a different category from 
wharves, bridges, aerodromes and special 
constructional works which inter-State 
trade uses? A modern highway is in fact 
a constructional work of a very substantial 
character indeed. It cannot be distin­ 
guished from the facilities that have been 
mentioned either in cost, the technical

10 and engineering skill it demands or the 
general purpose it serves. It is an 
engineering work of a major description 
designed to carry heavy motor vehicles 
between distant places. There is little 
exaggeration in saying that its 
association with the highways of the 
nineteenth century is a matter of history 
rather than of practical identity or 
resemblance. But highways have in

20 Australia a very different history from 
wharves and analogous constructional 
works. At the time when s.92 was enacted, 
with very few, if any, exceptions, the 
highways of Australia were available with­ 
out charge for the use of all persons as 
of right. It has not always been so in 
England. Even before the period of 
statutory tolls it was competent for the 
Crown to grant a franchise to take tolls

30 over a road in consideration of the
grantee keeping the road in repair: see 
Lord Pelham v. Pickersgill (1?8?) 1 T 0 R. 
666 (99 E 0 R 0 13007., Then "of course there 
came the long history of turnpike roads 
governed by turnpike trusts constituted 
by statute. Is it an anterior assumption 
of s.,92 that the roads of a State whatever 
form they take, must be available without 
charge to all kinds of inter-State traffic?

•'+0 Is such an assumption part and parcel of
the freedom which the provision guarantees? 
To give an affirmative answer to this 
question implies that in reference to inter- 
State commerce the law, that is to say 
the State law conferring upon the subjects 
of the Crown a right of free passage over 
highways is unchangeable. There seems to 
be no constitutional reason why this should 
be so. What is essential for the purpose
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of securing the freedom of inter-State 
transportation by road is that no pecuniary 
burden should be placed upon it which goes 
"beyond a proper recompense to the State 
for the actual use made of the physical 
facilities provided in the shape of a 
highway* The difficulties are very great 
in defining this conception. But the 
conception appears to be based on a real 
distinction between remuneration for the 10 
provision of a specific physical service 
of which particular use is made and a 
burden placed upon inter-State transport­ 
ation in aid of the general expenditure of 
the State,, It seems necessary to draw 
the distinction and ultimately to attempt- 
to work out the conception so as to allow 
of a charge compatible with real freedom 
because it is no more than a fair 
recompense for a specific facility provided 20 
by the State and used for the purpose of 
his business by the inter-State trader,,"

Williams J.in his judgment expressed his views 
as to the reason for the validity of such charges 
in the following terms (93 C.L.R, at p.188);

"It necessarily follows from the decision 
of the Privy Council that the regulation of 
the inter-State carriage of passengers or 
goods by road which is compatible with s.92 
cannot be very extensive. It must be mainly 30 
confined to laws and executive acts relating 
to the safe use of the roads and to the 
care and preservation of the roads. The 
safe use of the roads depends primarily 
on adequate rules controlling the movement 
of vehicles on the roads, such as rules 
relating to the efficiency of the driver, 
keeping to the left, overtaking, speed, use 
of lights, sounding horns etc., Such rules 
would obviously require to be rules which 4.9 
applied uniformly to all traffic on the 
roads whether intra-State or inter-State 
and would properly be included, as indeed 
they are, in a code of regulations relating 
to traffic generally. The proper construc­ 
tion and equipment of vehicles for the 
various forms of carriage for which they
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are used whether passengers or goods is 
also important on the question of safety. 
The States must have power to limit, within 
reason, the length, width, height and weight 
of vehicles, loaded and unloaded, which 
may use the roads, and. to require that 
their mechanical efficiency should be 
adequate, and that the loads they carry 
should "be properly secured. The States 

10 must have power to prevent the roads
suffering excessive wear and tear from 
"being used by vehicles which they are not 
built to carry."

"To-day the roads are mainly used, by 
fast-moving motor traffic and modern roads 
which are necessary to accommodate such 
traffic, Complete as they must be with an 
adequate pavement, bridges, culverts and

20 other components, are expensive undertak­ 
ings to construct and maintain. The traffic 
on such roads must be carefully regulated 
in the interests of safety. Such regulat­ 
ion requires that the necessary rules should 
be enacted to control the identification 
and movement of the vehicles on the 
roads, that the necessary aids for this 
purpose such as traffic lights and various 
signs beside or on the roads should be

30 installed, and that the roads should be 
adequately policed to ensure that the 
traffic laws are obeyed. By constructing 
and maintaining such roads and providing 
such incidentals the States provide an 
organized facility for modern trade 
commerce and intercourse by land. If the 
Commonwealth or a State provides aerodromes 
and all the incidental services necessary 
to make air traffic feasible and safe it

4-0 provides an organized facility for trade 
commerce and intercourse by air. If the 
Oommonwealth or a State dredges harbours, 
builds wharves and provides aids to 
navigation it provides an organised 
facility for trade commerce and intercourse 
by sea. Section 92 provides that trade 
commerce and intercourse among the States
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nothing in the Constitution, or in s.92 
in particular, which requires the 
Commonwealth or a State to provide any 
such facilities. Section 92 assumes, no 
doubt, that Australia will move with the 
times and that means of communication 
between the States appropriate to modern 
conditions will be constructed, organized 
and maintained. In this respect I can see 10 
no reason why s.92 should not apply in 
the same way to all these facilities„ 
They are all provided for use by the 
public and must therefore be made available 
to those members of the public who wish 
to use them for the purposes of inter­ 
state trade commerce or intercourse. The 
right of the Commonwealth or a State to 
control their use is to make such
regulations relating to their use as are 20 
compatible with s.92. The instant 
question is whether the Commonwealth or 
a State can charge such members of the 
public for their use. I can find nothing 
in the judgment of the Privy Council to 
suggest that they cannot. Their Lordships 
have held that a State has not an absolute 
discretion to decide who shall and who 
shall not use its roads for inter-State 
purposes. They have not decided that a 30 
State has not a wide power to regulate the 
use of its roads so long as the roads are 
open for use by all persons who can comply 
with the regulations. And they have not 
decided that such regulations cannot 
include a reasonable charge for the use 
of the roads. A person who wishes to 
engage in inter-State trade commerce or 
intercourse is necessarily put to expense 
in order to achieve his purpose. A person -4-0 
wishing to engage in the"trade of carrying 
passengers or goods by road must purchase 
or otherwise acquire the necessary motor 
vehicles to do so. He must pay for the 
petrol and oil that such vehicles consume 
and for their maintenance and ho must incur 
a variety of other incidental expenses. 
The trader must incur this expenditure in 
order to carry on his trade., But all this 
expenditure would be useless unless the 50
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States provided the necessary road 
facilities. The trader enjoys the use of 
these facilities in common with other 
users of the roads, whereas the vehicles 
which he operates upon them are. his own 
private property. But the existence of 
the necessary road facilities is as essen­ 
tial to the success of his undertaking 
as the acquisition and upkeep of the 

10 necessary vehicles.

"Section 92 does not say that a person 
is entitled to engage in inter-State trade 
commerce or intercourse free from expense. 
It assumes that such a person will incur 
such expenditure as is necessary to achieve 
his purpose. If the Commonwealth, or a 
State provides a facility which he requires 
to use for that purpose there is, in my 
opinion, nothing in the section which

20 says that the Commonwealth or a State shall 
not include in the regulation of that 
facility a charge that provides a reason­ 
able compensation for its use. Of all the 
public works undertaken by the Common­ 
wealth or States to provide the necessary 
modern facilities for trade commerce and 
intercourse the construction and 
maintenance of the roads is probably the 
most costly. A reasonable charge to

30 compensate the Commonwealth or a State
for the benefit that is conferred on the 
trader, be it in relation to traffic on 
land or in the air or by sea, whether it 
be called a tax, a levy or a charge or 
otherwise labelled, is not in truth a tax 
on the inter-State operation but compensation 
for the provision of facilities without 
which the operation could not be carried on 
at all. Attempts were made to draw a

4-0 distinction between the. provision of a
road and the provision of facilities for 
traffic by sea or air. It was even sought 
to draw a distinction between the provision 
of a road so far as it passed over dry land 
and the provision of bridges by means of 
which it spanned intersecting streams. It 
was not seriously contended that a member
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of the public who wished to use an
aerodrome or wharf provided "by the
Commonwealth or a State could not "be
charged a reasonable fee for its use.
Nor was it seriously contended that a
State could not impose a reasonable toll as
a condition of passing over a bridge.
But it was contended that roads are in a
special position, mainly because, as I
understand the argument, at the date of 10
the Constitution in 1901 the roads of
the States were public roads over which all
members of the public x^ere entitled to
pass and repass in person or with
vehicles free of charge. Be that as it
may, the Constitution leaves to the State
complete power to legislate with respect
to their roads, except in so far as they
are deprived of that power by s.92. It
cannot be said that there is anything new 20
in the principle that it is reasonable
that those who use the roads should
contribute to their maintenance."

Fullagar J. in his judgment came to the 
conclusion that the charges purported to be 
the subject of the 1954 New South Wales 
legislation, or charges of that nature, were 
permissible in certain circumstances 
envisaged by him* He said (95 C 0 L 0 Ro at 
p.208):

"Nor is it any denial or qualific- 30 
ation of this freedom to come and. go to 
say that nobody is bound affirmatively to 
facilitate my coming and. going or to 
supply me with the means of coming or 
going. Nobody is bound to provide for me 
a ship or an aeroplane or a motor car. 
Nor is anybody bound to provide for me a 
wharf or an aerodrome or a parking station. 
If a government or a governmental
instrumentality does provide any of these 40 
things, it is clearly entitled to make 
at least a reasonable charge for the 
use thereof, and the making of such a 
charge cannot be said to interfere with 
my freedom to come and go: cf. |Iglb^qu.rtie 
Harbour Trust Commissioners v. Colonial
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Sugar Refining Co. Ltd. (1926) V 0 L 0 R. 
140. This, however, is, of course, subject 
to the proviso that the charges made do 
not involve any discrimination against me 
as an inter-State trader or traveller. 
If they do, they assume at once a different 
aspect, and can no longer "be regarded as 
merely charges for a service rendered. 
They impose a special "burden on me as an 

10 inter-State trader or traveller, and they 
do therefore interfere with my freedom to 
come and go.,"

"There is, however, another aspect of 
the matter. Large, fast moving, and often 
very heavy, road vehicles provide to-day, 
in Europe, America and Australia, a 
normal and necessary means for the 
transportation of goods and passengers,

20 Such vehicles require, for their safe, 
efficient and economical use, roads of 
considerable width, and of a hardness and 
durability beyond what was achieved by 
John McAdam. Because such roads serve, 
directly or indirectly, the needs of the 
community as a whole, it is the natural 
function of Governments to provide and 
maintain them. That function has been 
assumed in Australia by the States, acting

30 directly or through a statutory instrumen­ 
tality, as one of their constitutional 
functions, though large sums have been 
paid, to the States by the Commonwealth for 
assistance in the performance of this 
function under a series of Commonwealth 
Acts, of which the latest is the Common­ 
wealth Aid. Roads Act 1950.

Such roads, as I have said, serve 
directly or indirectly the needs of the 

40 community as a whole. But, because the
users of vehicles generally, and of public 
motor vehicles in particular, stand in a 
special and direct relation to such roads, 
and may be said to derive a special and 
direct benefit from them, it seems not 
unreasonable that tiles'- should be called
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upon to make a special contribution to 
their maintenance over and above their 
general contribution as taxpayers of 
State and Commonwealth. Among those 
who so use those roads are persons who 
use those roads exclusively for the 
inter-State carriage of goods or 
passengers. Does s.92 mean that such 
persons must be exempt from making any 
contribution towards the maintenance of 10 
the roads which they use? I do not 
think it does. It does not appear to 
me to be inconsistent with anything I 
have said, above to say that such persons 
may be called upon to make a contri­ 
bution towards the cost of maintaining 
something from which they may fairly 
be regarded, as deriving a benefit over and 
above that which is derived by the 
community as a whole. In malting such a 20 
contribution they are not really paying 
a price for their coming and going. 
They are paying a price for something 
which makes their coming and going 
safer, easier, or more convenient than 
it would be if the highways which they 
use were allowed to fall into disrepair 
or decay. So regarded, the exaction of 
a contribution towards the maintenance of 
the highways of a State does not appear 30 
to me, necessarily and of its very nature, 
to offend against s.92. Such a view 
derives support, I think, from the view 
taken in a considerable number of cases 
in the United States, although, as has 
often been pointed out, there is no s.92 
in the Constitution of the United States, 
and the question of the validity of such 
charges arises there in connection with 
a constitutional doctrine which has not 40 
been adopted here.

Serious difficulties in respect of both 
quantification and incidence may attend 
the fixing of a contribution which ivill "be 
valid, although the learned Solicitor- 
General for Victoria stated in another 
case that the difficulties were in fact
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less than might be supposed. It is perhaps 
unwise to attempt to anticipate these. Two 
things, however, may "be said. Any such 
charge, to be valid, must not discriminate 
against inter-State traffic, and some real 
connection - some relation of quid pro quo - 
must appear between the charge and the main­ 
tenance of the roads. Subject to those two 
points, I think that a fair degree of lati- 

10 tude must be allowed in prescribing the
incidence of a charge, and that practical 
considerations attending the collection of 
a charge must be borne in mind in consider­ 
ing its validity."

25= The views expounded by the five Justices in 
Hiighes^ and Vale Pty. ^i^iteA^QlQ-g-^)- as ^° the 
ability of the legislature to impose charges upon 
the use of roadways were not essential for the 
decision by those Justices in that case and

20 were not made the basis or the ratio decidendi 
for the eventual conclusions reached by them as 
to the validity of the Act and sections then 
in question. It is clear that the five 
Justices mentioned above were doing no more in 
that case than adumbrating in the views e^cpressed 
by them the principle which was later to be more 
clearly defined, and it was sufficient that 
in answer to the submissions addressed to the 
Court on that occasion that it should be

30 indicated that for various reasons a charge of 
the nature being debated, might be supported 
if it complied with certain tests or was 
imposed in a certain manner. Indeed the 
absence of necessity of precisely defining the 
principle Toy which a charge might validly be 
imposed as a recompense for the actual use made 
of a facility such as a highway was expressly 
adverted to in the joint judgment. Their 
Honours stated at p.179-

40 "The difficulties are very great in 
defining this conception. But the 
conception appears to be based on a real 
distinction between remuneration for the 
provision of a specific physical service 
of which particular use is made and a 
burden placed upon inter-State trans­ 
portation in aid of the general expenditure
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of the Stateo It seems necessary to
draw the distinction and ultimately
to attempt to work out the
conception so as to allow of a
charge compatible with real freedom
"because it is no more than a fair
recompense for a specific facility
provided "by the State and used for
the purpose of his business "by the
inter-State trader." 10

But that a charge such as that postulated would 
not operate to restrict trade, commerce and 
intercourse directly and immediately as 
distinct from creating some indirect or 
consequential impediment which might truly "be 
regarded as remote, or which might "be classed 
as regulatory, was clearly evident to the 
five Justices.

GIEE JPRIgGIP^ BEPIMiD ..I1LAJ^STRPM.'_S.CASE

26. A charge upon the use of highways bearing 20
the indicia of validity as discussed in Hujghe_s
j^nd^^J^e^^^^l^ife^pl0-^?^ was imposed" by
Part II of the Commercial "Goods Vehicles Act
1955 (Victoria) and came forward for decision
in the case of Armstroj^.y_._JI!he State of
Iic£oria (No.2)'99" C a L;R. 28."""

27. In upholding the validity of the charge
imposed by the said last mentioned Act upon
the very grounds (i) that there is a
description of charge for using its roads that 30
a State might impose iipon transport including
inter-State transport without contravention
of Section 92 and (ii) that the charge imposed
by this Act was a charge of the permissible
description, the majority of the High Court
consisting of Dixon C 0 Jo , MeTiernan, Williams
and Pullagar JJ« assigned more specific reasons
for the views which they had formed,, J?or
example, Dixon C 0 J 0 at p.4-3 stated:

"When it is said that a toll upon a 4-0 
bridge, to take the example mentioned, 
does not burden inter-State commerce, it 
does not mean that the payment is not 
borne by the traffic or"that the payment
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is so small that its incidence cannot be 
felto It means that the payment is of 
such a kind that it is no impairment 
of the freedom of commerce or of movement 
if you are required to make it. The Air 
Kavigation RgKulations do not impose a 
burden on inter-^State air navigation when 
they forbid the use of an aerodrome if 
it is neither under the control of the

10 Director-General of Civil Aviation nor
licensed by him and when at the same time 
they require the payment of charges for 
the use of aerodromes, air 3?outes and 
airway facilities maintained and operated 
by the Commonwealth: (cf= regs. 89 and 104). 
Her do State laws empowering harbour author­ 
ities to impose a tonnage rate on inter- 
State ships berthing at wharves or a 
charge upon the goods unshipped necessarily

20 burden inter-State commerce„

Although the payments are exacted under 
the authority of the la\tf from parties engaged, 
in inter-State commerce who must incxir the 
charges if they are to pursue the inter- 
State transactions, yet there is no 
detraction from the freedom of inter- 
State commerce. The reason, as I venture 
to suggest, simply is that, without the 
bridge, the aerodromes and airways, the

30 wharves and the sheds, the respective 
inter-State operations could not be 
carried out and. that the charges serve no 
purpose save to maintain these necessary 
things at a standard by which they may 
continue„ However it may be stated, the 
ultimate ground why the exaction of the 
payments for using the instruments of 
commerce that have been mentioned is no 
violation of the freedom of inter-State

40 trade lies in the relation to inter-State 
trade which their nature and purpose give 
them,, The reason why public authority must 
maintain them is in order that the commerce 
may use them, and so for the commerce to 
bear or contribute to the cost of their 
upkeep can involve no detraction from the 
freedom of commercial intercourse between 
States. It is not because the charges are
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consensual for plainly they are imposed 
by law; if the conditions are fulfilled 
that the law prescribes, a liability arises. 
It is not because they are based on property. 
Indeed the instruments of commerce in 
question are public works often subject 
to and. complicated by a combination of 
authorities„

Once however it appears that, under 
colour of the law, the charge is imposed 10 
not for the purpose of obtaining a proper 
contribution to the maintenance and 
upkeep of the work but for the purpose of 
adversely affecting the inter-State 
commerce, then whatever its guise it is 
called in question by s,92 as an infringe­ 
ment of the freedom of trade commerce and 
intercourse among the States„"

In his judgment the Chief Justice incorporated
the passages contained in the Joint judgment 20
in Hughes_ and Vale Pty_°_ Limited (Mb.2} covered
by pp 0 171-179 of the report "of'that case
(93 C.L.R.) which includes the passages
previously referred to herein, and proceeded
at p.47 as follows:

"The passage which as I have already said 
must be read into this judgment from that 
in Hughes & Vale Pty 0 Ltd. v. State of 
New South Wales (No.2) concludes with a 
reference to the difficxilties necessarily 30 
arising in working out the distinction 
between, on the one hand, recompense or 
remuneration for the provision of a 
specific physical service of which 
particular use is made and on the other 
hand, a burden placed on inter-State 
transportation in aid of the general 
expenditure of the State. The careful 
argument in this case on the part of 
the plaintiffs was of course not directed 40 
to diminishing or solving the difficulties; 
but it had a particular value as an exposure 
of latent questions to which any practical 
measure must give rise. Nevertheless 
I am confirmed in the view that it is 
necessary to draw the distinction and
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ultimately to attempt to work out the 
conception so as to allow of a charge 
compatible with real freedom because 
it is no more than a fair recompense 
for a specific facility provided by the 
State and vised for the purpose of his 
business by the inter-State trader." 
(93 CoLoR. at p 0 179)

At p.63 of his judgment (99 C.LoR.) Williams J. 
lO reaffirms the correctness of the proposition

expounded in Hughes and Vale Pty. Limited _(No_.2) 
by five out of the seven. Justices of thcT""Court 
"that a State can charge a person engaged in 
the inter-State carriage of goods a reasonable 
sum as compensation for the wear and tear done 
to highways by his vehicles" upon the following 
basis, namely:

"The highways are a facility provided and 
maintained by the State without which the 

20 goods could not be carried by road at all 
and a reasonable charge for their use, 
having regard to the benefit the inter- 
State carrier derives from their existence, 
does not constitute an undue burden on the 
freedom of inter-State trade guaranteed by 
Section 92."

Webb Jo (p.74-) agreed with the views that had 
been expressed in the noint judgment in ^u^^iejD 
_a_rid j JVal.e_j?ty_._ LjLiaited,_,_ANo.._2) and added as a 

30 furtTae'r" basis" for validity ""of imposition of a 
charge of the nature imposed by the Victorian 
Act the additional reason: "Moreover, public 
safety demands that inter-State hauliers should 
have responsibility for the costs of repair of 
roads as well as of vehicles and that the burden 
of keeping roads safe should not be wholly borne 
by others." Fullagar J» at p. 82 also explained 
the basis of the decision in jjujghes_^and .,y_a_lg__-(ITq. 
2Q. as follows :

4O "What is permissible (whether you call it a
"compensation" or a "recompense" or what you 
will; is the exaction of a contribution 
towards the maintenance of something which 
can be used as of right. The distinction is, 
to my mind, both real and important«, For,
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if what is permissible \irere of the
former character, the States must
obviously "be very much at large „ If, on
the other hand, what is permissible is of
the latter character, the powers of the
States are defined , and the Courts have a
power of investigation and. ultimate control,
which can be exercised to prevent an
infringement of s.92, the final question
in each case being whether what is exacted 10
is in truth and in substance, and is no more
than a contribution towards the maintenance of
public highways, I emphasise these matters
partly because I observe that the headnote
to the report of Hughes £ Tale Pty. Ltd., v,,
State of New South Wales (No. 2) (1955)
93 C.L 0 R. 12? speaks of charges for the
use of highways, and. partly because I thought
that part of the argument before us on the
validity of the particular statute proceeded 20
on a wrong view of the real nature of the
question at issue „ For the rest, I refer to
what I said in Hughes & Vale Pty. Ltd. v.
State of New South ¥ales (No. 2) (1955) 93
C.L U R 0 , at p.208."

McTiernan J. agreed with the judgment of the Chief 
Justice.

29. In resolving the first question of the 
specific problem raised by the challenge brought 30 
forward, in Arj^^oj^'^J^asjs (see par a., 28 above) 
namely: "\i/he"ther "there *is"any description of 
charge for using its roads that a State may impose 
upon transport including inter-Stato transport 
without infringing upon the freedom assured by 
Section 92", it is clear that the majority of the 
High Court applied the principle hereinbefore 
adverted, to as to whether the burden placed by the 
charge was compatible with the freedom of inter- 
State trade, commerce and intercourse as guaranteed 4-0 
by Section 92 in a way that is adequately 
described in the joint judgment in Htir^he s__and 
(No. 2) 93 O.L.R. 12? at p. 162 in the following 
terras, namely:
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"In most questions concerning the consistency 

with S 0 92 of laws which in some way affect the 
conduct of any description of transaction or 
activity occurring in the course of inter-State 
trade commerce or intercourse there is nothing 
"better calcxilated to open the way to a true 
solution than to distinguish "between on the one 
hand the features of the transaction or activity 
in virtue of which it falls within the category of 

10 trade commerce and intercourse among the States and 
on the other hand those features which are not 
essential to the conception even if in some form or 
other they are found invariably to occur in such 
a transaction or activity."

For it is clear that the majority in Arms_tron&'jg_Gas-e 
formed the view that where a legislature"places a charge 
upon use of highways related properly (i.e. in the manner 
discussed) to maintenance of highways then no burden is 
directly imposed upon trade, commerce and intercourse

20 because damage caused to roads by vehicles is not an
essential attribute of trade, commerce and intercourse 
as such. The charge is made with reference only to 
compensation for the damage (even if such charge 
invariably falls upon traders who use highways;. But 
where a legislature imposes a charge upon use of highways 
which is not so related and which, for example, is levied 
as a condition precedent to going onto roads at all 
(as in the case of a registration charge), then there is 
being selected a criterion of trade, commerce and intercourse

30 for the imposition of the charge, namely the movement of 
the vehicle as such, or in the words of Pullagar J. the 
"coming and going", and in such a case the persons 
operating the vehicle are paying a price for the mere 
privilege or right of movement. Put another way, what is 
being charged for is not the road or the mere use of the 
road, but is the repair and maintenance which keeps the 
road, in a condition fit for USG. The distinction made by 
each of the Justices in Armstrong:' s 0_as_e is between charge 
ivpon use as a damage factor in the" sense just mentioned

4-0 (i.e. causing wear and tear) as distinct from charge upon 
use as mere movement - when movement of the latter sort 
is by a trader then a charge upon use as a trader. In the 
latter case the charge may perhaps be described as a 
privilege tax by whatever name labelled whereas in the 
former case the criterion or characteristic selected for 
charge is damage use. Hence it is that once a charge 
ceases to be tied to compensation and takes on the 
characteristic of something in addition to, or different 
from, compensation for damage, then it is possible to
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categorise it as a charge upon movement and. no 
longer upon damage use, and when that movement 
is movement "by a trader, then a burden upon a 
trader which in his inter-State trade is 
inconsistent with the freedom protected by- 
Section 92° The concept as thus expounded 
in the joint judgment in Hughes and Vale..(Jfo ..2), 
and "by Dixon G.J. in ̂ i^trong^1 sjl^aso is perhaps 
best stated by Pullagar J. in -Ernistrong' s Case 99 
C.L.R. 28 at p.82 when His Honour says: "If, 10 
on the other hand, what is permissible is of the 
latter character, the powers of the States arc 
defined, and. the Courts have a power of 
investigation and ultimate control, which can 
be exercised, to prevent an infringement of s»92, 
the final question in each case being whether what 
is exacted, is in truth and in substance, and^jLis 
np_more than, a contribution towards the 
maintenance of public highways-" (emphasis added)„ 
The character to which his Honour is referring 20 
was an exaction of a contribution towards the 
maintenance of something which could be used as 
of right.

30. A charge imposed, by reference to damage 
use (difficult though this may in practice be 
to compute) does not saddle trade with a burden 
because such a charge only enables that which is 
a pro-requisite of trade to be available., Where 
damage results from and is in a broad sense 
proportionate to use, then one rational way of 30 
compensating for such damage is to make a 
charge based upon such use,, But damage result­ 
ing from the use charged for in this way is no 
more an essential attribute of trade than is 
the use of petrol or tyres an essential attribute 
of trade. Each may be (and all may be) a sine qua 
non of efficiently conducting a business of trading, 
but this does not mean that they or any of them 
are by Section 92 rendered free from an appropriate 
tax or charge upon them as such. The damage to 40 
roads, it is true, is the result of use, and where 
that use is in the course of trade, commerce and 
intercourse, then it is the result of use in the 
course of trade, commerce and intercourse., But 
this does not render the damage something which forms 
part of trade, commerce or intercourse or an 
essential attribute of that conception, noV the 
compensation for that damage computed upon use a 
burden upon trade, commerce and. inter course,,
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Indeed Kitto J u is correct in his statement of 
the principle where he says in Eu^aes_and JV"ale^ (No. 
.?1 93 -O.L.E. 12? at p. 21 ?: "It seems "clearly to" 
follow that a law cannot he obnoxious to the freedom 
unless it fixes upon such a characteristic of a 
given course of conduct and makes it a criterion 
of its application"; and His Honour recognises the 
distinction sought to "be made between damage use 
of and movement upon a roadway in .Arms tro tigj^s 

10 (3ase 99 O.L.R. 28 at p e 85 where he say's:

"The nature of the freedom is ofcourse another 
matter; and I understand that it is in a 
consideration of the nature of the freedom 
that justification is seen for a doctrine 
which distinguishes, in respect of the use of 
a road, between the movement - the 
travelling along the road - and. the wear and 
tear upon the road \-\rhich inevitably results 
from the travelling, and, while admitting that 

20 a charge cannot be imposed in respect of the 
movement as siich - the mere travelling - 
maintains that a charge related to the wear 
and tear may be imposed."

But in refusing to accede to the principle expressed 
by the other Justices (except Taylor J. ) set out 
above that a charge for use as damage compensation 
may be valid, His Honour prefers to rely for the 
absence of justification for such a charge upon 
his view that the same cannot be said to be regulat-

30 ory, and on this he fotinds his views in Hughes ._and 
Vale JPtj.._ Limite^d X352j>_2_l and his decision in 
ji'rm strong s^ Case/ In the passage which appears in 
^S^^a^J^iL-L^^l at p. 21 8 His Honour defined 
the way" in "which according to the authorities a 
law may be said to be regulatory and so not to 
infringe the constitutional guarantee of freedom 
provided, by Section 92, and proceeds to state at 
p. 220 that: "To make a charge for the use, even by 
a trader, of any such provision is, to my mind,

40 remote from regulation in the relevant sense of the 
word. " In ^jcms_jfr^ojas_^jCase His Honour confirmed the 
views expressed by him' in Hughes and Vale No. 2). 
and stated the same concept in a passage" appearing 
in his judgment at p. 85 <. But as has been set out 
above, it was not necessary for the Justices 
delivering the joint judgment in Hughg^ _a nd_Val_e 

?_2j), and the four Justices in Arms^tr ;ojig..'_sr _Gas e
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to hold the said, charge to "be valid upon the "basis 
of valid regulatory provisions. It can "be seen 
that Kitto J,, failed to deal with the "basis upon 
which those four Justices decided the validity of 
the relevant Statute in Armstrong's Case, and in 
addition upon which ¥ebb J. decided that validity- 
ought to be determined. So far as His Honour's 
views about the validity of the relevant provisions 
in that particular case as being "regulatory" are 
concerned, it is submitted that they were not 10 
correct, and this will be dealt with hereafter. 
Wor is it likely that legislative provisions of 
the nature that were under discussion in those 
cases could be supported, if in fact they amounted. 
to a privilege tax, as appears to be the 
conclusion formed, by Taylor J. as to their nature 
in his judgment in Hughes^ and _Vale (No.2j). 93 CoL 0 R 0 
12? at pp.236-239 and. in ArmstroiT£rs~ITase 
(99 CLIi.R. 28) where His Eo£our"affirmedrJthe 
views expressed by him in the former case (see 20 
p. 87)- His Honour appeared to regard the 
incidence of the provisions there under discussion 
(i.e. in Hjj.^e^^j^_^a^^_(No^2)) as a charge imposed 
as a condition precedent to the use of a facility, 
the use of itfhich might be withheld at will - or 
only upon payment of a charge to be assessed at the 
discretion of a licensing authority. But it is 
conceded by all the Justices constituting the 
majority in Ajg^tronK^s^^Ca^e (and, it is submitted, 
by Webb J. as weTT)" that such a tax or charge 30 
could not be sustained, and it is further held by 
them (and by Webb J.) that that was not the true 
nature of the charge levied, by the provisions of the 
relevant Act in A_rmstrong' s Page,. Likewise that is 
not a basis nor effect of the charge levied by the 
legislation under review in the present case*

31. It is perhaps important to note at this point 
and in this respect the circumstances in which 
Barwick CL J 0 in his judgment in Hart>er v. The jState 
.°Oi££oria (1966-67) 40 A.L.J.R.49 expressed hio ~ 40 
agreement with the statements made by Kitto J. at 
pp. 217-219 of the report of his judgment in Hughes 
and.-Yale__CtQ..2) 93 C.L.R, 127. In Harper. 1 A.-Qa.so'~~ 
the four Justices, who were clearly of the view""that 
the legislation in question was valid, based their 
decisions squarely upon the conclusion that no 
characteristic of inter-State trade or commerce and 
that no essential attribute of that conception was
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in any way "burdened or restricted thereby. None 
of these Justices mention the matter of regulatory 
legislation because, of course, this never arose 
if the view which they formed as to the legal 
effect of the legislation was correct „ It is sub­ 
mitted that this view is clearly correct, as it is 
difficult to envisage, as is so clearly pointed out 
by their Honours, how the retail sale of eggs which 
had been imported into Victoria or their possession

10 in Victoria for retail sale could be said to be
part of an importer's inter-State trade „ However 
Barwick C,,<JV in his dissenting judgment took the 
view that the sale within Victoria being, as he put 
it, "an indispensable and inseparable concomitant or 
conclusion of the inter-State commercial operation", 
was burdened by the legislation in question "unless 
the statute can in relation to its prohibition of 
sale by retail of eggs not marked and stamped by 
the Board be characterised as regulatory in its

20 nature c.." It is therefore clearly in this context 
of his discussion of how far a statute can be 
regulatory without infringing the freedom guaranteed 
by Section 92 that His Honour turns to the passage 
previously referred to in the judgment of Kitto J. ; 
indeed His Honour proceeds after reference to this 
passage (40 A.L.J.R. at p»53 5 second column):

"No doubt the very expression of the concept 
has its difficulties: its application is cert­ 
ain to give rise to considerable divergences 

30 of opinion. But limitations on the activities 
of inter-State traders are not compatible 
with that freedom upon which the Constitution 
insists merely because they appear reasonable 
in the interests of the public as a whole or of 
the public regarded as consumers of goods, or 
as reasonable administrative expedients to 
ensure compliance with laws which might in 
their general provisions be thought to be no 
more than regulatory,,"

40 Bxit for reasons already discussed in paragraphs 29
and 30 hereof when Eitto J 0 , in Hujghos .arid_J/a.le. _(j[q .2) 
in determining the validity of the legislation before 
the Court, had regard only to the question whether it 
coiild be categorised as regulatory or not His Honour 
departed from the line of reasoning upon which the 
majority of Justices in that case primarily preferred 
to determine the matter, and upon which five Justices
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proceeded to determine the validity of the 
relevant statute in Armstrong's Case.

32, It is true that Webb J. in _ 
(99 C.L.R. at p.?4) adverted to the 'pos'sibiTffy 
that the charge there under discussion might be held 
to "be valid as "being a regulatory provision imposed 
"by the legislature when he stated that: "...public 
safety demands that inter-State hauliers should 
have responsibility for the costs of repair of 
roads as well as of vehicles and that the burden 10 
of keeping roads safe should not be wholly borne by 
others." And it is also true that Williams J. 
in his judgment in Hughe.s^jmd,Jfalg.—Qfel- £)- adverted 
to a similar conception of the validity of the 
legislation being supportable as regulatory. VJhile 
it is conceded that views might differ upon the 
aspect of regulation, should it be necessary to 
decide the question of validity upon the basis 
of the test as laid down in the B ank _Gase_, it is 
clear that the four Justices forming the majority 20 
in A£gsjbr_qn^lj_s__G ias_e based themselves upon the 
fact that the charge levied imposed no direct 
burden or impediment upon trade, commerce or 
intercourse as such, and that Webb Jo in essence 
agreed with this approach,, But should it bo necess­ 
ary to decide the question of validity as being 
one concerning the imposition of a regulatory 
charge, then the reasoning of the Justices who 
would support its validity on this basis is to be 
preferred to that of Kitto and Taylor JJ» 30

33° In this regard it is to be noted, that in
SaBfee§L-aadJTale_C5o?Jl ((1955) A 0 C = 241; 93 O.L 0 R.1) 
their "Lordships of the Privy Council after applying 
the test as to whether the Transport Act there in 
question directly burdened inter-State trade were 
of the opinion (at p.23) that:

".oo it follows that if the validity of the
Transport Act is to be established, in the
present case, it can only be on the ground.
that the restrictions contained therein are 40
'regulatory' in the sense in which that word
is used, in the Bank...p.ase"

and adopted, in discussing this opinion a passage 
from the judgment of Fullagar J= in McGarter, v._ 
Brodie (which they cited) which passage contained
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the following statement (93 C U L R 0 at p.25):

"The question is sometimes raised whether a 
State - or the Gonnonwealth for that natter, 
since the Commonwealth is equally bound by 
s 0 92 - can, consistently with s.92, make a 
charge for the use of trading facilities, such 
as "bridges and aerodromes, provided "by it. 
The answer is that of course it can. The 
great "bridge over Sydney Harbour was erected at

10 huge expense to facilitate trade commerce and 
intercourse between all places north of the 
Harbour and all places south of the Harbour. 
The collection of a toll for the use of the 
bridge is no barrier or burden or deterrent to 
traders who in its absence, would have to take 
a longer or less convenient or more expensive 
route. The toll is no hindrance to anybody's 
freedom, so long as it remains reasonable, but 
it could, of course, be converted into a

20 hindrance to the freedom of trade- If tho
bridge authority really wanted to hamper any­ 
body's trade, it could easily raise the amount 
of the toll to an amount which would be pro­ 
hibitive or deterrent. It would not be 
possible a priori to draw a dividing line 
between that which would really be a charge for 
a facility provided and that which would really 
be a deterrent to trade, but the distinction, 
if it ever had to be drawn,\rould be real and

30 clear, and nobody need worry about it in
advance= Nothing but futile exaggeration of the 
difficulties of s.92 can result from an insistence 
on imagining border-line cases which are 
excessively unlikely to arise in practice. If 
we are ever actually called upon to say whether 
a money exaction is really a charge for a 
facility provided or really a burden on some­ 
body's freedom to conduct a trade or business 
or engage in intercourse, human affairs are

4-0 such that we are unlikely to experience any 
very serious difficulty in making a decision.

"It is clear enough that such provisions as 
I have been considering are properly regarded 
as regulatory in character, and therefore 
within the category which their Lordships have 
held to involve no violation of s.92 1'.,
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And it is to "be further noted in this connection 
that Dixon CLJ, in Arjist:rjong_' s__Caso (99 C 0 L 0 R«> 
28 at po54) also made reference" to a passage 
from the judgment of Pullagar J. in McOarter v* 
Brodie and dealt with it in the following way:

"I do not think I did more than show by 
quotation the view which each of their 
Honours took but Pullagar J. in MeCarter 
v. Brodie (1950) CaL.R. 4-32 regarded the 
passage as a correct statement by me of 10 
the reasons underlying the decision in 
Willard v. Eawson (1933) 48 C.L.R. 316 
and summarised them thus -- 'To put it very 
shortly, the fee was not a tax but rather 
in the nature of a reasonable charge for 
facilities provided by the State and used 
by persons who drove motor cars in 
Victoria, it did not deal with trade and 
commerce as such, and, if it could be said 
to have any burdensome effect on inter- 20 
State trade and commerce, that effect was 
merely indirect and consequential= So 
understood, I think that there is no great 
difficulty in regarding Willard v. Rawson 
as an example of 'regulatory' legislation., 
It would, not, of course, affect my opinion 
in the present case if I thought otherwise 
of Willard v. Rawson, but I have thought it 
proper to express my view of that case'., 
(1950) CoLoRo at p.500* In Hughes & Vale 30 
Pty. Ltd. Vo State of New South Wales (No.1) 
(1953) 87 CoL 0 R 0 at p 0 102 Kitto J. expressed 
parenthetically his agreement with this 
statement of Fullagar Jo In the judgment of 
McTiernan and Webb JJo and myself in Nilson 
v. State of South Australia (1955) 93 
C.LoRo 292 at p 0 304, Willard's Case was 
again referred to atid I stated for myself 
that all I found it necessary to say about 
the case was that the decision of the 40 
majority of the Court, in so far as it is not 
to be accounted for by an adherence to a 
conception of the operation of s»92 which is no 
longer open, appears to depend simply upon a 
characterisation in which I found myself at 
the time unable to agree,"
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34, As a result of the decision in Agast r ong ',s_ ,Ca s_g. 
it was possible with exactitude and finality to 
formulate the principle upon which legislation 
imposing a charge as compensation for wear and 
tear of highways resulting from road use thereof 
was able to be supported as "being consistent with 
Section 92, and the tests "by which any given 
legislation was able to be measured against that 

10 principle . This principle and these tests are 
perhaps best summarised by Pullagar J 0 in his 
judgment in ^m^sjtrorig^^_Case (99 C 0 L 0 R<, 28) at p. 83 
as follows:

"Acceptance of the .majority opinion on the 
general question in that case is, in my opinion, 
decisive of the present case, and I can express 
my view very shortly. In the judgment of 
Dixoii C,Jc and McTiernan and Vebb JJ« it was 
said that, if a charge is imposed as 'a real

20 attempt to fix a reasonable recompense or
compensation for the use of the highway and 
for a contribution to the wear and tear which 
the vehicle may be expected to make' (1955) 
93 C.L.E. , at p.175? it will be sustained as 
consistent with s.92. That it is such an 
attempt, it was said, must be evident from its 
nature and character. Their Honours then set 
out certain indicia, which, they said, might 
be accepted as showing prima facie that it

30 was such an attempt (1955) 93 C.L,R. , at pp. 
1?5, 176. Part II of the Victoriai^Act has 
obviously been framed in the light of this 
passage, which was read several times during 
the argument, and which need not be set out 
here. Every one of the indicia mentioned 
is present here. The charge is based on ton- 
mileage, and is thus related on its face to 
the nature and. extent of the use made of roads <> 
Section 30 of the Act requires all moneys

4-0 received l)y the board to be paid into the
Coimtry Roads Board Fund (established under 
the Country Roads Act) to the credit of a 
special 'Roads Maintenance Account', and 
money to the credit of that special account is 
to be applied, only to the maintenance of 
public highways. Inter-State transport bears 
no greater burden than the internal transport
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of the State. And the collection of the 
charge involves no interference with any 
inter-State journey."

PRACTICAL DIFFICULTIES ASSOCIATED WITH—— ~" — ~~
35° In expressing their views as to the principle 
upon which a charge compatible with the freedom 
guaranteed, by Section 92 might be imposed upon 
users of highways as a compensatory provision, 
the Justices who formed the view in favour of 10 
such validity were aware that there were 
mechanical difficulties likely to be associated 
with legislation imposing such a charge, and 
mechanical difficulties which might in some 
circumstances go to the validity or otherwise of 
the particular legislation under review. Thus 
in arriving at a figure for a damage factor 
itself the difficulties are apparent from the 
various judgments and arc perhaps best stated by 
Williams J. in Arm.str.gns. ',s_ _Ca s e. 99 C.L.E. 28 at 20 
p. ?1 where his Honour said:

"It must be emphasised that a charge for 
the xise of the roads in order to be 
compensatory need not be a precise calculation 
of the amount of the exact damage done to a 
particular road on a particular journey by a 
vehicle of a particular weight carrying a 
particular load. Calculations as precise as 
this would be impossible . They would require 
a separate calculation of the expenditure 30 
required, to maintain each road or at least 
each class of road, in good repair and. night 
require the vehicle to go from one weigh­ 
bridge to another to weigh its load from 
time to time. Charges based on such 
calculations could become intolerably compli­ 
cated and the journey of a vehicle which had 
to be continuously weighed could be 
indefinitely delayed. The passages from the 
judgments already cited, stress the fact that 4-0 
the charge need not be precisely calculated. 
It is lawful if it is broadly calculated to 
provide reasonable compensation for the 
average damage done to the roads by vehicles 
carrying average loads . "
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Further, for example, in meeting the requirement 
"that there should be a reasonable relation 
"between the charge and the purpose, viz,, a 
contribution to upkeep connected with the use 
made of the roads and the consequential wear 
and tear" validity may depend upon a change in the 
factual situation, as was recognised by Dixon C 0 J 0

a~t P-4-8 where his Honour said:

"Then it was said that the Act was not 
10 expressed to be temporary, that it imposed a 

fixed rate without provision for change and, 
even if its amount appears now not to be 
incompatible with S 0 92, a change of 
conditions may give it an entirely different 
effect. To that it must be answered that if 
now thcsro is no Interference with the freedom 
of inter-State trade commerce and intercourse 
there cannot be any present violation of s.92. 
If tomorrow the facts change so that the 

20 operation of the enactment changes too and 
s.92 is violated (an hypothesis making some 
demands on credulity) then s<,92 will doubtless 
prevail over it."

That these difficulties have caused diverging views 
as to validity is recognized by the respondents, 
but the difficulties are in fact no more than the 
difficulties of working out in practice the applic­ 
ation of the principle in the particular circumstance. 
These practical difficulties are recognized and 

30 are the subject of discussion in the case of ^ommon-
w§aiSL J^jJ^ie^? .Za^§SS^2S 102 C 0 L 0 R 0 280 but did 
not prevent the C~o"urt from reaching a decision in 
that matter nor from applying the true basis for 
upholding the validity of the particular charge 
there in question upon the ratio decidendi of 
the decision of the majority in Arjosjtr Qtig. ,'_s_ Qas.e • 
Thus In Goiioap,nwealth ^rei^iters, y. jSneddon C\02 " 
O.L = R 0 28CTT Kifto" J 0 "at"po296 statedT

"I am unable to see any reason for thinking 
4-0 that this appeal should succeed if it be assumed 

that the conclusion reached by the majority of 
the Court on the main question in Arms t r o ng^ v . 
S.tate pf_ y.ijstrprjLa .TQJQ/'-fQ. was correct. ~~T 
therefore agree in dismissing the appeal."

36. Following the decision in
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(99 G.LoE 0 28) an attempt was made to have the 
Privy Council hold that the principle enunciated 
in the judgments of the majority Justices in 
that case was wrong and that the- Victoriatyict 
should "be held, to "be invalid or that certain 
sections thereof should "be. In an application 
made for special leave to appeal to the Privy 
Council from the decision given in ̂ ms.'toon^^ 
Gji.,s.e. it was sought to be emphasised that two of 
the Justices who constituted the majority of the 10 
Court in that case, namely Williams and Fullagar 
JJo had enunciated a test for determining the 
validity of the particular statute which was basic­ 
ally at "variance with the test enunciated "by the 
other three Justices constituting the majority, 
and further that the basic reasoning underlying 
the conclusion formed, by Williams J. was at 
variance with and rejected, by the judgment of 
lullagar J, It was sought to have the Privy 
Council hold that the reasons advanced for 20 
invalidity in the judgments of Kitto and Taylor 
JJo were correct, and. emphasis was placed upon 
the mechanical difficulties referred to above in 
paragraph 35 hereof. The Privy Council after 
hearing argument refused, special leave to appeal 
and dismissed, the petition for special leave,

37- The decision of the Privy Council was given 
on the 12th day of November 1957* It is submitted 
that as the matter was one of great public interest 
and importance their Lordships comprising the 30 
Judicial Committee at that time must have been of 
the view that the judgments of the majority of 
the Justices of the High Court of Australia were 
either right or did not admit of sufficient doubt 
as to justifying the granting of special leave. 
It is submitted, further that this was so because 
there was, for the reasons hereinbefore pointed, 
out, no real divergence of view as to the basis 
of validity of the Act in question., Refusal of 
leave may properly be regarded as an approval by 40 
the Board, of that basis „ It is further submitted 
that the mere mechanical difficulties, being matters 
essentially dependant for their resolution upon the 
social and economic situation in Australia, were not 
made and should not be made the subject of special 
leave to appeal, and that the same were and should 
be left to the Courts in Australia to work out as 
a matter of application of the principle so approved
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38. Following upon the refusal by the Privy Council 
to grant leave in Ajrrggtrrong'.5 J3.a.sp,, the State of New 
South Wales enacted the Road Maintenance 
(Contribution) Act, 1958, which was assented to 
on the 18th day of April 1958, with a commencing 
date of 1st May 1958* A challenge was brought to 
the validity of this Act in 1958 and was disposed

10 of in the High Court in the case of C gamp nwea 1 th 
FrejigJiters. .Pty.._ .Limite,d v 0 Sneddou 102 G,/L7R'J^QO, 
Tn that case apart from a challenge to the whole 
basis of the validity of the Act (see argument at 
p. 28J) reliance was heavily placed upon the matter 
of the mechanical difficulties referred to above, 
and a number of arguments in that respect were 
adduced to the Court by Counsel for the road 
hauliers in support of the submission that the Act 
was invalid in its relevant sections or was so

20 invalid in its application to inter-State journeys. 
Indeed the matter of mechanical difficulties of 
application of the principle of road maintenance 
charges was specifically adverted to in the judgments 
of .Menzies J. and Windeyer J. who had for the 
first time come to the problem as Justices of the 
High Court. And. any difficulty connected with its 
application was not sufficient to prevent all the 
Justices in that case from upholding the validity 
of the Act then in question. After examination

30 of the various matters put forward to support
invalidity it was held unanimously by the Justices 
that the difficulties (if any) were not sufficient 
to render the Act invalid. But it is also of great 
importance to note that Menzies and Windeyer JJ» 
expressed no dissent from the principle as it had 
been enunciated, in H^^ies^^and Va le_ .,( JJP -2. 1 an-d 
applied in Arms tr pjag 'js^ J^a sjs^ Indeed Windeyer J. 
in his judgment in Qomm>p^reia^h_Jh2eJi£hters (102 
C 0 L.R 0 280) at pp. 302-303 said:

4-0 "This case, therefore, sqiiarely raises the 
question whether the Act is invalid so far as 
it purports to affect inter-State trade and 
commerce. I, of course, accept the judgments 
of the majority in Arjnsjbrp^nK'.s .Qase. AJjo_»_2) 
(1957) 99 CoL.R. 28 and the pronouncements 
of the majority in Hjjghej^ jand^ JTale_ Pty .Ltd .
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v. State. q£J'e^SoTrgiJi/ales_QTo.-2) (1955) 
93 C.T7.Rri27"as settled law. "There are in 
those judgments some differences in the 
expression of the fundamental concept; "but 
I read the statements as explanatory rather 
than definitive or formalised. The distinction 
taken "between a valid road maintenance charge 
consistent with freedom of trade commerce and 
intercourse, and a tax upon road users which is 
an impediment to freedom, can, no doubt, "be 10 
criticised as amorphous; but I accept it as real, 
although I appreciate that there are logical 
difficulties and evidentiary difficulties in 
applying it. I would add that I accept the 
majority judgments the more readil3r because 
the distinction they make - however it should 
be precisely formulated - does seem to me to 
accord with some historic doctrines of English 
law and with old practices which can, I think, 
be regarded as in harmony with the freedom which 20 
s.92 assures."

39° Again following upon the decision of the Privy 
Council in Ajgmsmtjrjpji&'j3 _Qase. The Roads (Contribution 
to MaintenanceT Act of 1957 (Queensland) was assented 
to on the 17th day of December 1957 and. came into 
force on the 1st day of February 1958= Since the 
decision in Oorimotu^o^altli ^rejjgrte_rs v= Sneddqn. 
(102 C.L.R. '280T the otherlcts mentioned irf para­ 
graph, above have been enacted, and various 
decisions have been given in relation to the matter 30 
of the validity of various Acts in force in the 
States of Australia, Thus in the case of Boardman 
v ° SyA^iSSiSS 104- CoLoRo 4-56, in which judgment 
was delivered in 1959? the Queensland Act was made 
the subject of a challenge, as in the case of 
Al.lwrigbL.t3. Transport Ltd. v, Ash-le^ 1°7 O.L.R. 662 
Tdudgment delivered in 1962); 'and in green v. 
Sneddon 106 C.L.R,, 406 (judgment delivered in 1061) 
a further attempt to render exempt motor vehicles 
engaged in inter-State trade from the provisions 
of the IT.S.W. Act was unsuccessfLilly made. In 
each of the three last-mentioned cases no real 
challenge to principle was made and the cases were 
argued upon the basis of invalidity of the Acts or 
their application by reason of the mechanical 
difficulties referred to in paragraph 35 above. 
It is to be seen again in these decisions that 
difficulties of factual application of the principle
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held to "be applicable by the High Court were appar­ 
ent and sought to be relied upoiio However in each 
of the cases since Armstrong_'_s_ ff.a_sj3 the High Court 
of Australia has been unanimous in its decisions 
that the various Acts have imposed valid charges 
upon the owners of qualifying vehicles notwith­ 
standing the use of the vehicles in inter-State 
trade and commerce.

40o One of the questions raised when dealing 
10 with the mechanical application of the principle 

enunciated and explained in the cases from and 
including Hughes, and JTalo. _£|[Q.2) (93 CoL.R. 12?) 
relates to the matter of evidence or factual 
elucidation of compliance with the indicia by which 
the Act is to be tested in the manner indicated 
in the various judgments. In this regard Dixon 
0.<J. in Oommonwealth freighters Pty. Ltd, v. Sneddon 
(102 O.LolC 280' at ̂ T.295/ adopted what is submitted 
to be the correct approach to the problem:

20 "I think that it is right to begin with 
the presumption that to levy a compulsory 
contribution to the revenue of the State 
is a tax and if it is laid upon the trans­ 
portation of goods from one State to another 
it is inconsistent with s»92 of the 
Constitution, When, however, a scrutiny of 
the measure shows that it professes to be a 
contribution to the maintenance of the high­ 
way, that the application of the money raised

30 is in substance and in purpose confined to 
the maintenance of highways, that it is a 
mileage rate calculated by reference to the 
use made of the highway, that it is computed 
by reference to weight and load, capacity, 
that it is confined to heavier traffic, that 
it is uniform as between intra- and inter- 
State traffic, that in the absence-.of evidence 
or information to the contrary it did not carry 
on its face any impression of harshness,

40 excessiveness or arbitrariness or dispropor- 
tionateness to what had already been upheld 
in the case of Victoria, then all these raise 
a counter-presumption that the charge possesses 
a f ou.ndation bringing it within the doctrine 
explained and adopted in Armstrong's Case (No. 
2) (1957) 99 C.LcRo 28 by a majority of the 
Judges and foreshadowed in the judgments of the
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majority in Hughes and Vale Pty. Ltd. v. 
State of Hew South Wales (ITo. 2) (1955) 
93 O.LoEo 12?. No material before the 
Court weakens or overturns that counter- 
presumption and. we should act on it and uphold 
the validity of the application to inter- 
State journeys of the Uoad Maintenance 
(Contribution) Act 1958 (1T.S.¥.) in its 
material provisions,,"

Menzies J. also dealt with the problem in the 10 
following way (at pp.301, 302):

"....I woiild say that the evidence in 
Armstrong's Case (No.2) (1957) 99 O.L U R. 
28 did no more than reinforce the conclusion 
that was derived, from an examination of the 
Act itself, namely, that it was a real attempt 
to fix compensation for wear and tear., However 
this may be, I am not ready to accept the 
notion that when this Court has decided that 
a statute is valid in a case where the decision 20 
was based upon or was influenced by a finding 
of fact anyone can contest the validity of the 
statute again on the footing that unless the 
same facts are proved in the subsequent 
proceedings the earlier decision is not to be 
treated as having binding authority in the 
later case. Any decision that a statute is 
constitutional or unconstitutional, however it 
may have been reached, is necessarily one of 
law and is, in the absence of special 30 
circumstances, of binding authority.•V

"In this case evidence that might afford 
the basis for a conclusion that the Act is not 
what i^appears to be because the charge is 
excessive or for some other reason was not 
tendered, and in these circumstances it is 
not necessary and I do not think it is desirable 
to consider what evidence might properly have 
been taken into consideration." 4-0

The matter was again dealt with by the Justices of 
the High Court in Breen v. .Sneddoii (106 C.L.R. 406), 
particularly in the judgment of the Chief Justice 
at pp.410-414.
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41. Ho attempt was, in the present case, made to 
introduce any factual material by the use of which 
the validity of the N,S 0 ¥ U Act might have "been 
challenged and so the question of any challenge 
"based upon the proper place of any such material 
in a constitutional decision is not in this appeal 
a matter that can "be adequately dealt with "by the 
Board or ruled upon in the abstract . Further it is 
submitted that such a question is not one which 

10 warrants any judicial assistance from the Board 
and is proper to be left to the High Court of 
Australia to work out in the terms of what Dixon 
GoJ, described as one of the "latent questions to 
which any practical measure must give rise"

99 C.LoR,, at p.

42,, In the present case, from the decision of the 
High Court in which this appeal is brought, no new 
problems of mechanical application arise and nothing 
that would indicate that the decision is wrong by

20 reason of the application of the principle to the
facts existing at the time the action was commenced. 
Moreover it has been twice held by the High Court 
that the specific Act (and relevant sections) 
forming the subject matter of this appeal is and are 
valid and there is nothing that would tend to 
indicate that since 1961 the U0 S 0 ¥,, Act has lost 
any of the indicia of validity which it then was 
held to possess, although as shown by Dixon C 0 J 0 
in 5ESeS v. Sneddon (106 C.L 0 R 0 406 at p. 41 3) the

30 High Court is fully alive to its duty of preventing 
impairment of the freedom of inter-State trade by 
an imposition which is a tax upon that trade although 
imposed under the guise of a charge conforming with 
those indicia.

43. Therefore it is submitted that by reason of 
the history and nature of the decisions by the High 
Court of Australia in the cases above referred to 
the principle involved in the matter of a road 

40 maintenance charge has for a number of years been
regarded as having been worked out on constitutional 
lines within the framework of the previous decisions 
of the High Court and consistently with the earlier 
decisions of the Privy Council
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44. The Respondents therefore respectfully submit 
that the appeal herein should he dismissed with 
costs, for the following, among other

RK1SOKS

(i) BECAUSE the principle that a charge may 
"be made upon users of roads for main­ 
tenance caused by wear and tear resulting 
from the use without such charge operat­ 
ing to restrict the freedom of trade 
commerce and intercourse among the States 10 
is correct;

(ii) BECAUSE the tests or indicia adopted by the- 
High Court for measuring the validity of 
any such charge are correct;

(iii) BECAUSE a charge so made and measuring up 
to the said tests or indicia is properly 
to be regarded as placing 110 real burden 
upon trade commerce and intercourse, and 
hence no burden upon inter-State trade 
commerce and intercourse, because it is 20 
indirect or remote;

(iv) BECAUSE a charge so made and measuring up
to the said tests or indicia ought properly 
to be regarded as being regulatory only 
of trade commerce and intercourse among 
the States;

(v) BECAUSE the Ptivy Council has already
decided that the principle and the tests
or indicia is and are plainly right or
not admitting of sufficient doubt as to 30
justify leave to appeal against their
application in a particular case when it
and they first formed the ratio decidendi
of a case in. the High Court;

(vi) BECAUSE since 1959 the High Court has unanim­ 
ously held, the principle and tests or indicia 
to be correct and. has unanimously applied the 
same to determine validity of Acts having a 
similar legal effect enacted by various 
State legislatures for the purpose of 40
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obtaining some compensation for road 
damage°

H.A. SHELLIFG 

MICHAEL M..HELSHAM

MERVYN

Counsel for the Respondents,
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