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No, 1 In the Supren
PLAINT AND APPLICATION FOR BRINGING EXECUTORS OF Court of Ader
THE PLLINTLFEFS ON _RECORD
No., 1
Shs. 544/~ AR Plaint and
Application
In the Supreme Court of the Colony of Aden for bringing
In Its Original Civil Jurisdiction Executors of
Civil Suit No. 378 of 196l the Plaintif?

on record

Dinshaw H.C. Dinshaw,

%dultf Indiagn Resident 15th July 19¢
erchant, and Landlord

at_lLden.

Hormusji Kaikhasru Hathadaru,

Nariman Munchershaw Hodivala

Minocher Ratanshaw Bhavnagari Plaintiffs
Executors and Legal Representa-

tives of the Deceased.

Amended by order of Court dated
29-6-62 (8d.) V.D.Tripathi.

REGISTRAR
VERSUS
Trustees for the Port of
Aden, Aden Defendant.

The Plaintiffs above-named, state as under:



In the Supreme
Court of Aden

No. 1

Plaint and
Application
for bringing
Executors of
the Plaintiffs
on record

15th July 1961
(Contd.)

1. By an Indenture dated the 9th day of
January, 1932, made between the Trustees of the
Port of Aden as Lessors and Sir Hormusjee
Cowasjee Dinshaw, Kt., Kaikobad Hormusjee
Cowasjee Dinshaw, Sorabjee Cowasjee Dinshaw

and Rustomjee Dorabjee Dinshaw as Lessees a plot
of land admeasuring 10800 Square feelt or there-
abouts and situated at Hedjuff was leased under
the Iease No. 3101 (hereinafter referred to as
the said Iease No. 3101) for 99 years commencing
from lst day of April, 1930, on the terms and
conditions mentioned therein for the purpose of
accommodation of coolies employed in the hand-
ling of coal or cargo for ships.

2 The said Lessees and their successors
carried on business inter-alia of Stevedores in
partnership in the name and style of Cowasjee
Dinshaw & Bros.

3. By a consent decree dated 22nd April, 1955,
passed by The High Court of Judicature at Bombay
in Civil Suit No. 1501 of 1949 filed by one the
partners against the other partnecrs (of whom the
Plaintiff herein was one of them) the said firm
of Cowasjee Dinshaw & Bros. was dissolved and
was wound up as from 3lst December, 1954. The
Plaintiff in this suit purchased the business

goodwill and properties of the said firm including

the properties comprised in the sald Lease No.
3101.

4, hAccording to the terms of the said lease,
buildings were constructed on the land and were
used for accommodating coolies employed in the
handling of coal for ships.

5. The Defendants constructed buildings at
Maa'la known as "New Coolie Lines" in or aboutb
1956, and the Defendants compelled the Plaintiff
to transfer those coolies then in occupation of
the buildings on the plot of land comprised
under the said leasc No. 3101 to the aforesaid
New Coolie ILines.

7. Since then the plot and the buildings
thereon comprised under the said Lease No. 3101
ceased to be used for accommodating coolies
employed in the handling of coal or cargo Ior
ships.

10

20

20
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3

paras 1, 2 and 3 of the said Lease No.

3101 which are relevant to this suit read as

8. The
under:-
(L)
(2)
(3)

The said plot of land shall be used
only for purpose of accommodation of
coolies employed in the handling of
coal or cargoe for ships.

The Lessees in the use of the said
plot of land will observe all the
Rules for the time being in force
relating to the usec, occupation and
transfer of land relating to the
construction and alteration of the
buildings and additions to and use of
the same in the settlement of Aden so
far as they may be applicable in
rcespect of the purpose for which the
said plot of land has been granted
under the foregoing condition, and the
provision of the said rules shall to
much extent be deemed to be incorpora-
ted in this lease and to the conditions
thereof. '

The only buildings to be erected on
the said plot shall be coolie quarters
in accordance with the plans submitted
to and approved by the Trustees and
also by the Executive Committee of the
Aden Settlement as per their Resolu-
tion No. 528 dated l4th November 1930;
the buildings of the said Coolie
Quarters shall be completed within 1
year from the date of the grant of
this lease.

PROVIDED AIWAYS and it is hereby agreed and
declared as follows:-

(a)

(b)

That the price of land shall be

fixed at Rs. 2-8-0 per Square Yard

for the purpose of the grant of indirect
contribution towards the housing

schenes of coal and cargo coolies
mentiongd in clause (1).

That %f the sald plot of land is not
useqd for the purpose for which it is

In the Suprem-:
Court of Aden

No. 1

aspu——————

Plaint and
Application
for bringing
Executors of
the Plaintiffs
on record

15th July 196.

(Contd.)



In the Supreme
Court of Aden

No. 1

S ——————

Plaint and
Application
for bringing
Executors of
the Plaintiffs
on record

15th July 1961
(Contd.)

granted within oreyear from the date of
these presents or if at any time during
the term for which this lease is granted
the said plot of land shall cease bto be

used for such purpose then the Lessees
shall upon being called so to do in

writing by the Lessors forthwith purchase

the saild plot of land at the price of
Rs. 5/~ per square yard PROVIDED that

if the Lessees are unwilling to do this 10
they may refuse but upon such refusal
this lease shall be deemed immediately
to determine and the land shall be
surrendered to the Lessors
(c) Subject to sub-clause (3) (b) above,
i1f any of the conditions of this lease
not excepting the provisions of the
rules deemed to be conditions of this
lease as aforesaid shall not be
observed then the ILessors may after 20
three months' written notice enter
upon the said plot of land freed from
all claims and liagbilities created by
the Lessees or any person claiming
through them and this lease shall there-
by be determined.
9. According to the para 3 (b) (reproduced
above) of the said lease No. 3101 the condition
precedent was that the plot of land comprised
thereunder should be sold to the Plaintiff as 30
it ceased to be used for the purposes mentioned
therein; and thal the Defendants were bound to
call upon the Plaintiff in writing to buy the
said plot of land at the price of Rs. 5/-
‘equivalent to E.A. Shs. 7.50) per square yard
being the price agreed in the said lease between
the parties thereto.
10. The Plaintiff offered to buy the plot of
land under the said Lease 3101 at the price of
Rs. 5/~ per square agreed as provided 40

therein and was and is willing and prepared as
yet to do so.

11. The Defendants, however, after protracted
correspondence ending with their letter No.
PWD/3/13778 dated the 27th of March 1961 finally



5.

refused to sell at Rs. 5/~ per Sqguare Yard the In the Supreme

plot of land comprised in the said lease No. Court of Aden

3101 and ceased to be used for the purpose

mentioned in the said lease. No. 1
Plaint and

12. The Defendants failed to comply with the
terms of the said Lease No. 3101 by their refusal o7 brinmi

to sell the plot of land thereunder at the price é;r glngln%
mentioned therein and have thereby committed the thecglo?stgff
Breach thereof. © ain 8

Application

on record
132. The Plaintiff has applied to the Defendants
gpecifically to perform the Agreement made in 15th July 1961
the sald Lease No. 3101 (Para 3 (b) on his part
but the Defendants have not done so. , (Contd.)

14, The Plainbiff has been and still is, ready
and willing specifically to perform the Agree-
ment made in the said Lease No. 3101 on his part
in that to buy the plot of land demised under

the said Lease No. 3101 at the agreed price of
Rupees Five equivalent to E.A.Shs.?7-50 per Squere
Yard, of which the Defendants have had notice.

15, The cause of action arose at Aden on 27th
March, 1961, when the Defendants finally
refused to sell at Rs. 5/- per Square Yard.

16. The Suit is valued for the purpose of
Court Fee and jurisdiction at E.A.Shs.9000/-
being the amount of consideration at Shs.7-50
(Rs.5/~) per Square Yard for 1200 Square Yards.

The Plaintiff Claims:-

(a) that the Court will be pleased to order
the Defendants specifically to perform
the Agreement (Para 3 (b)) under the
Lease No. 3101 by selling the land
demised thereunder at E.A.Shs.7.50 per
Square Yard, and to do all sets
necessary to complete the sale of the
sald property.

(b) That costs and incidental charges
for this suit. '

(c) And such other relief as the Court may
allow in the circumstances of the case.

A. BHATT (SD) - Dinshaw H.C.Dinshaw
Advocate for the Plaintiff. Plaintiff.




In the Suprenme
Court of Aden

No, 1

et ——

Plaint and
Application
for bringing
Executors of
the Plaintiffs
on record

15th July 1961
(Contd.)

6.

I, Dinshaw H.C.Dinshaw, do hereby
declare that the contents of the paras 1 bto
16 are correct from my own knowledge and belief,
verified at Aden this 15th day of July, 19¢6l.
(SD-) -

i.e. Dinshaw H. C. Dinshaw.

IList of Documents annexed to the Plaint.

(a) Copy of the Lease No. 3101 dated 9th
January, 1932.

(b) Tetter from the Defendants to the

Plaintiff, bearing No. PWD/3/13778
dated 27th March, 1961.

LIST OF DOCUMENTS RELIED UPON.

1. Original Lease No. 3101~

2. Correspondence,

Name of Plaintiff's address for Service:-
Steamer Point, Aden.
Name of Defendants' address for Service:-

C/o Aden Port Trusth,
Steamer Point, ADEN.

10
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7.

No., 2 In the Supreme
FURTHER AND BETTER PARTICULARS. Court of Aden
IN THE SUPREME COURT OF THE COIONY OF Ho. 2
F I\ ADEN
Further and
CIVIL SUIT NO. 378 of 1961 Better Pantic-
Dinshaw H. C. Dinshaw: Plaintiff. ulars
Versus Undated
Trustees of Aden Port: Defendants.

Further and better particulars:

Para 3 of the Plaint: The Defendants had had

The 1lnspection of the consent decree at the

time transferring the lease No: 3101 to the name
of the Plaintiff: The Chairman of the Aden Port
Trust then returned the decree with his covering
letter No, PWD/3/7807 dated 20th December, 1957,
addressed to the Advocate (Mr.A.Bhatt) of the
Plaintiff, after due inspection thereof: If
further inspection is required, the same will be
granted at any time in the chamber of the
Plaintiff's advocate:

Para 6 of the Plaint: The circular letter No.

1 dated llth November 1953, to all
the shipping Companies in Aden who had had
coolie lines of thelr own, including the
Plaintiff explains the nature manner and by whom
the same was issued and exercised: The Plaintiff
has misplaced a copy thereof: If found, the same
will be produced: The Defendants have the copies
thereof:

Paras 10 & 12 of the Plaint: The date on which

The Plaintiif offered to buy the land under the

lease No. 3101 on the 14th of September 1956
and thereafter there were, without prejudice,
various proposals and counter proposals, in the
correspondence that ensued between the parties
and subsequently no amicable arrangement could
be reached: The Defendants refused to sell the



In the Supreme
Court of Aden

No., 2

Further and
Better
Particulars

Undated
(Contd,)

land to the Plaintiff on the date mentioned in
the para 11 of the Plaint:

Para 4 of the Plainb: The lease No. 3101 is still
in force. The Plaintiff has palid and the

Defendants have accepted the rent up to 3lst
March 1960 and the Plaintiffs sent by a cheque
the rent for the Year 1960/61 to the Defendant:
The Lease is still subsisting.

Para 1 & 5 of the Plaint: The lease is explicit
1in the matter and the Defcendants are well aware
of the queries now made in their advocates
letter dated 10th November 1961. The old coolie
lines were constructed by the Plaintiff's
predecesgsors in title:

General lManager,
of the Plaintiff-Company.

I, the General Manager of the Plaintiff-
company do hereby declare that the contents of
the above paras are believed to be correct Ifrom
the information received by me.

i.ec. He K. Hathadaru.

This instrument was drawn by
me under instructions:

(A. BHATT)

10

20
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9.

No.
PRELIMINARY OBJECTION . WRITTEN STATEMENT
OF THE DEFENDAN .

IN THE SUPREME COURT OF THE COLONY OF ADEN
CIVLL SULIT NO. 576 Ol 1061

Dinshaw H. C. Dinshaw cee Plaintiff
Versus
The Aden Port Trust .o Defendant.
PRELIMINARY OBJECTIONS AND WRITTEN STATEMENT

The Defendant pleads the following Prelimin-
ary Objections.

1. The Plaintiff has got no cause of action in
that the Defendant is not obliged under the
terms of the lease or otherwise to make a call
upon the Plaintiff as stated in para 9 of the
plaint.

2. The Plaintiff's suit is liable to be
dismissed with costs as the Plaint does not
contain or plead 'plea of material facts
sufficient' to entitle the Plaintiff to a Jjudge-
ment for specific performance. The Defendant's
powers and duties are laid down by statute, and
as such the Defendant has no power to effect a
sale or to give a lease for a period exceeding
21 years under the terms of Sec. 21 of the Port
Trust Ordinance.

3. The Plaintiff's claim is barred by Limita-
tion, as the Defendant Corporation repudiated
the Plaintiff's claim in writing by its letter
dated 13th January, 1958, and previous thereto
the Plaintiff was advised verbally to that
effect.

Without prejudice to the aforestated
Preliminary objections, the Defendant states as
under:-

WRITTEN STATEMENT

1. Para 1: BSave and except that the lease

In the Supreme
Court of Aden

No. %

Preliminary

ObJjection and

Written State-~
ment of the

Defendant

8th December

1961



In the Supreme
Court of Aden

No. 3

Preliminary
Objections and
Written State-
ment of the
Defendant

8th December
1961

(Contd.)

10.

being lease No: 3101 was executed by the Defend-
ant Vorporation, the Defendant does not make any
admission of the facts alleged, and would refer
and rely upon the terms of the said lease for the
terms and conditions thereof, including the
purpose for which it was granted.

2. (1) The Defendant however pleads that the
lease in question was granted in pursuance of a
Scheme to provide sanitary housing accommodation
for the coal and cargo coolies introduced by the
then Political Resident of Aden in about 1928,
following an epidemic of plague. The scheme was
introduced to effect compulsory segregation and
improved living condition for the coolies. To
implement the scheme, the Defendant Corporation
had called several meetings of the various
shipping companies or their agents, and at such
meetings the Plaintiff's predecessors-in~title
attended. The scheme provided for assistance of
up to 50% of the total cost of building and sites
to be given jointly by the Aden Settlement and
the Defendant Corporation to the shipping
companies or their agents, one of whom was the
Plaintiff's predeces sors in title, in the form
of (1) allocating free sites to construct,
coolie lines, (il) abatement of usual house-taxes
iii) construction of latrines and washing places
and (iv) a grant-in-aid of the balance, if any,
of the 50% contribution.

(ii) In pursuance of the said scheme, the
Defendant corporation provided free site at a
nominal quit rent. For purpose of contribution,
the price of the land was fixed at Rs. 2/8/-,
but it was not paid by the lessee.

(iii) The total cost of the coolie lines was
Rs. 25,824/5/~ and the Defendant Corporation
and the Aden Settlement joint contribution amoun-
ted to Rs. 12,912/2/6, i.e. 50% of the cost of
construction. It is untrue and hence denied
what is alleged that the whole of the costs of
the coolie lines was borne by the Plaintiff.
3. Para 2: Admitted.

4. Pars 3: The Defendant Corporation is notb
aware of the full and precise terms of the

10

20

30
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11.

Consent Decree referred by the Plaintiff, and
does not meke any admission of the facts alleged.
Further, the Defendant contends that the said
decree of the High Court of Bombay in so far

as it relates the suit property, was without
Jurisdiction, and does not affect the title To
the suit property.

5. Part 4 of the Plaint is not denied but it
is denied that costs of construction was fully
borne by the Plaintiff or his predecessors-in-
title.

6. Para 6 (5?): Save and except that the
Defendant constructed buildings at Maalla in
about 1956, the Defendant does not admit any of
the facts alleged. In particular, the Defendant
denies that it ‘'compelled' the Plaintiff to
transfer his coolies to the said new buildings.
The Plaintiffs are put o strict proof of the
alleged compulsion.

7. Poara 7 (62): Except that the plot and
buildings comprised in Lease No. 3101 have now
ceased to be used for the purpose of the said
lecase, the Defendant does not admit the rest
of facts alleged.

8. Para 8 (2): The extracts of the terms of
the lease are admitted.

9. Para 9 (?): The Defendant does not agree

to and/or accept the construction placed by the
Plaintiff on clause 3 (b). There was, and there
is, no obligation upon the Defendant to call upon
the Plaintiff to 'buy' the land as stated Dy tEe
Plaintiff.

10. Para 10 (?): It is admitted that at an
earlier period sometime in 1956, Cowasjee
Dinshaw & Bros. (Aden) ILtd., a Company wherein
the Plaintiff is a Director offered to 'buy'

the land in question at the rate of Shs. 7.50.
The Defendant however, did not consider 'solling
the land in question, (and did not have the
statutory sanction u/sec. 21 of the Port Trust
Ordinance), and the Defendant declined to accept
the offer made. However, in 1959-60, the
Plaintiff made a proposal to take a lease of
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parcels of land comprised in the said ILease. On
such request, the Defendant made an offer to
grant leases of the parcels of land asked for,
for the purpose of msking a garage and the
Plaintiff earlier accepted the said offers and
agreed to take such a lease. The Plaintiff has
thereby waived and relinquished all his alleged
rights or options under the lease. The
Defendant will rely in particular, upon the
Plaintiff's letters dated 26th October, 1959

1st December 1959, 4th May, 1960, 16th May, 1960
and 18th July, 1960. The Plaintiff however,
later changed his mind and declined to take the
leases offered to him, and he has therefore now
no more right or claim in law or equity.

11. Para 11(?): The Defendant admits having
written the letber PWD/3/13778 of the 27th March,
1961 and would refer to it for the full and
precise Terms thereof.

12. Paras 12, l§ & 14 (2): It is denied that
the Defendant falled to conply with the terms of
the lease. The Plaintifif hsd waived and .
relinquished his alleged right, if any, (and it
is denied that the Plaintiff had any such #ght),
and he reverted back to his =zarlier contentions,
after he had backed out from his earlier agree-~
ment to take a new lease. The Plaintiff's clain
is therefore not bona fide, and has no legal
basis and the Plaintiff seeks to obtain unreason-—
able profits, when to his knowledge the value of
the land in the neighbourhood is gbout 150 to
200 times more than the amount at which he secks
to acquire it.

13. The Defendant further pleads and contends
that the Defendant has provided btwvo dormitories
for the accommodation of the coolies of the
Company, Cowasjee Dinshaw & Bros. (Aden) Lid.
in which the plaintiff is a Direcfor at a very
concessional rate, in the new coolie ILines
Buildings constructed on the Defendant's
properties at Maalla. The sald accommodation
was provided in consideration of an understand
that the Plaintiff shall move his or his
Company's acolies to the sald new bulldings,
and ghall surrender the sult lease ard yileld up
its possession. The Plaintiff has however failed
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to yield up possession amd the Defendant reserve
all its rights to take such legal action as it
may deem appropriate to recover possession of
the land and buildings under the sult leasc.

14. The Plaintiff has got no cause of action
and denies that it arose on the date stated.

15. The Defendant denies each and every allega-
tion which is nct specifically admitted herein,
or otherwise contrary to or inconsistent with
what is stated herein, as if thec same were
traversed in seriatim.

The Plaintiff is not entitled in law or
equity to any rclief at all, and it is praved
that the sulit be disnissed with costs,

(8D.) P.K.Sansghani. (sD) J.G.Thomson
Advocate for Defendant. Defendant,
Chairman,

ADEN PORT TRUST.

Verification

I, J. G. THOMSON, the Chairman of the
Defendant Corporation, do hereby declare that
what is stated hereinbefore is true to the best
of my knowledge and belief.

Dated this 8th day of December, 1961, at
Aden.

(8D.) J.G.THOMSON
Defendant
CHAIRMAN

ADEN PORT TRUST

Prepared by

(SD.) P.K.Sanghani
P.X.Sanghani,
Advocate,

ADEN.
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No. 4
APPTLICATION TO SUBSTITUTE THE LEGAL
A DECEASED FF

IN THE SUPREME COURT OF THE COIONY OF ADEN
ITS Original Civil Jurisdiction
Civil Suit No. 378 of 1961
Dinshaw H.C.Dinshaw -
Versus
Trusteegs of the Port of Aden
glé Mr.Hormusji Kaikhasru Hathadaru )

Plaintiff

Defendants

2) (Dr.)Nariman Munchershaw Hodivala) Applicants
%) Mr.Minocher Ratanshaw Bhavnagari

all care of Cowasjee Dinshaw & Bros.
(Aden) ILtd., Steamer Point.

Application for substitubting the Legal Repre-
sentatives of the deceased Plaintiff under Rule
32% of the Rules of Court.

The applicants, above named, state, as
undexr:

1. . The Plaintiff in this suit has died on the
24th day of April 1962 at Bombay, leaving a will
under which the applicants are the executors.

2. The said deceased's right to sue in this
suit survives and the applicants are his legal
representatives.

3. The applicants pray that the Court may be
pleased to substitute the names of the appli-
cants as Plaintiffs in place of the dececased
Plaintiff Dinshaw H.C.Dinshaw, and to proceed
with the suit.

For self and for applicants No.2 & 3

(SD.)"‘
(A.Bhatt) i.e.Hormusji Kaikhasru
Advocate for Hathadaru
the Applicants.
Aden, 18th June, l962.
I have no objection. (P.K.Sanghani)

18th June, 1962 Advocate for Defendants.
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No.
DEFENDANT'S NOTIUEF%b ADMIT FACTS

IN THE SUPREME COURT OF ADEN
CIVIL SUIT NO. 378 OF 1961
Dinshaw H.C.Dinshaw Plaintiff
versus
Aden Port Trust Defendant
NOTICE TQ ADMIT FACTS
TAKE, NOTICE that the Defendant herein
requires the Plaintiff to admit the several of
the following facts saving all Jjust exceptions

to the admissibility thereof as evidence in the
suit.

DATED this 15th day of April 1963 at Aden.
84/~

Pefendant's advocate

To,
A.Bhatt, Esqr.
Aden.

FACT OF WHICH ADMISSIONS ARE SOUGHT

1. That in about 1928-29, there was an out-
break of plague in the Settlement.

2. The then Political Resident of Aden Settle-
ment suggested that a scheme be formulated
whereby the various shipping companies may build
coolie lines for the housing of their coal and
cargo coolies as stated in para (2) (i) of the
Written Statement.

3 The Defendant Corporation provided free
site on the land compromised in A.P.T.Lease No.
5101 to the Plaintiff and paid Rs.5702-1%~3 to
equalise 50% contribution to Plaintiff's
Predecessors~in-Title,

4, The site so provided was valued for purposes

of Defendant's indirect contribution at Rs.2.8.0
per square yard.

In the Supreme
Court of Aden

No., 5

Defendant's
Notice to Admit
facts

15th April 1963
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In the Supreme 5. The Plaintiff did not pay the said price of
Court of Aden Rs.2.8.0 per square yard to the Defendant

No 6. The Defendant together with the Aden Settle-~
Ho. 2 ment jointly contributed Rs.12912-2-6 being 50%
Defendant's of what the Plaintiff alleged to be the cost of
Notice to Admit +the coolie lines.
facts

7o The plot and building comprised in ALA.P.T.
. Lease No.3101 have ceased to be used for purposes
15th April 1963 of housing cargo and coal coolies of the Plaintiff
(Contd.) since about 1957 and thereafter, 10

8e The Defendant has provided accommodation
for the Plaintiff's coolies at the 'C! class
Coolie dormitories at Maalla.

9. The Defendant by its letbter dated 13th
January 1958 informed the Plaintiff that 1t
(Defendant) did not intend to call upon the
Plaintiff to buy the said lease-hold plot of land
at the rate of Sh.7-50 per square yard, and
further did not consider itself bound to do so.

10. The Defendant has not received any sanction 20
from the Governor (High Commissioner) to sell or
lease the suit land.

11, (&) The total cost of the coolie lines,
inclusive of cost of land was Rs.25,822-5-0 as

under:-

Cost of Building cos Rs.21,126-~ 0-0

Cost of A.P.T.Liand ese Rs. 3,000~ 0-0

Cost of latrines oo Rs. 1,446-14-0

Tax cagpitalised coe Rs. 249- 7-0

RS.25,820~ 5-0 30

(b) Contbibution 50% by A.P.T. and Settle-
nment:~

Settlement:

Jost of site for latrines  Rs. 249- 7-0

Cost of latrines oo Rs. 1,447-14-0

Abatement of Tax cee Rs. 24511~ 0-%
Rs. 4,208-05-3
Port Trust:
Liand cee Rs. 3, ,000~ 0-0
Paid Casgsh to C.D.Bros Rs. 5, 702 13=3 40

Being 50% Total Cost (A) Rs.12,911-02-6

12. The Aden Municipality/Town Planning Author-
ity directed the removal of the coolies Irom
the site of suit-land and adjoining premises.
Dated this 15th day/of April 1963 at Aden
sd/-
Advocate for Defendant.
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No. 6
PLAINTIFF'S REPLY TO NO.5

IN THE SUPREME COURT OF ADEN
CIVIL SULT NO.378 OF 1961

Dinshaw H.C.Dinshaw eoe Plaintiff
versus
Aden Port Trust cos Defendant.

NOTICE TO ADMIT FACTS

With reference to the Notice to Admit Facts
dated 15th April, 1963, the Plaintiff states as
under: - ‘ : :

Ttems N‘o.lE 2, 4E ZE and 12: Admitted saving all
Just exceptlons To e admlssibility thereof as
evidence in suit.

Item.Bb.Z. Plaintiffs are not aware of what is
state erein except the payment to the
Plaintiffs: Predecessors -in-Title

Items Nos.5. 64 & 11l: The Plaintiffs are not in
possession of the record containing the alleged
facts mentioned in these items.

Item 8: It is true that this Defendant has
provided accommodation for the Plaintiff's
Coolies on the Plaintiffs agreeing to pay rent of
Sh, 10,000 per year, and all Municipal taxes,
Electricity, & walter charges etc.

Iten No.9: The receipt of letter dated

el is admitted but make no admission as

to its contents. Not: The letter of 13th
January 1958 does not constitute a refusal to
perform the contract or obligation. It appears
to be primarily an &tempt to open negotiation.
Item No.lO: There was no need of such sanction.
nder the terms of the lease, which was made
with the sanction of the Government, the land was
to be sold to the Lessee at Rs.5/- per square
yard if it ceased to be used for the purpose for
which it was given and i1f the Lessee were
prepared to buy. So the sanction from the Govern-
ment is there or at lecast it is so implied. In
any case it was a matter of formal procedure and
such permission is not withheld and when the
Port Trust asks for it.

To: P.K.Sanghani Esq.,
Advocate, (A. BHATT)
Crater. Advocate for Plaintiff

Predecessors-in-Title.

In the Supreme
Court of Aden

No. 6
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Reply to No.5

Undated
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No.
PRO GS

IN THE SUPREME COURT OF ADEN
Civil Suit No.378 of 1961

Hormusjee Kaikhasru Hathadaru & Others

Plaintiffs
versus

The Trustees for the Port of Aden Defendants

15.7.61 Plaint: presenteld by Mr.A.Bhauvt,
Advocate for the plaintiff.

Summons for W/S issued for 7.10.61

Z 010061 Bhatt.

Sanghani

N/B. 30.10.61
30.,10.61 Bhatt.

Sanghani

W/S on 13.11.61

13,11.51 Bhatt.

Sanghani

S.0. to 5.12.61
9.12.61 Bhatt.

Sanghani files W/S.

Reply on 23%.12.61
23,12.61 Bhatt

Daftari

For hearing.

21.6.62 Application for substituting the Legal
Representating of the deceased Plaintiff

10

20
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29,6.62

Sanghani.

Order.

14.3.63
0.4.63

19.

under rule %323 of the Rules of Court
presented by Mr. A. Bhatt for Applicant.
Iisted for Orders for 29.6.62.

Bhatt for pltf.

Sanghani for deft.

No objection to application.

Substitute executed of pltf. for pltf.
in title of suit and Plaint.

Hearing on: 9.4.63%

Bhatt for pltf.

Sanghani for Deft.

No time today. 2nd on list. S.0. for
fresh date.

Hearing on 8.5.63
Before Goudie, dJ.

Bhatt for pltf.

Bhatt.

Documents
A and Al.

Admission
B & Bl.

Photostat

Exht. Cl7
to Di16.

Sanghani.

189, Ex

Sanghani for deft.

Suit for specific performance of clause
3 (b) of Lease.

adnitted for notice and reply. Exht.

of facts. Notice and reply. Exhbt.

copies of original documents 17-34
- 034, BExhts. 1 - 16 marked Exht. Dl

Refer Exht. Cl8.

Dividend form taken of firm started in
017 - 17 ~ 1. 50% by Aden Port Trust

& Aden Settlement (Govt) 50% by employers.

Land given at low rate ~ Public interest.

In the Supreme
Court of Aden

No, 7

Proceedings

21st June 1962
(Contd.)
29th June 1962

14th March 1963
9th April 1963

10th April 1963
8th May 1963
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5 R's. reduced to 2-8 per sg. yd.
Lease attached to Plaint. Exht, T.
Coolie lines built for 22,000 R's.

Contribution to which pltff., have entitled 5,000
R's. Fact admitted No. 7 No. 11.

Admitted 5,000 R's gained from Port Trust.
Coolies there for 1931 - 54.

In 1954 moved to new lines at Maalla.

New Godovm introduced after conference.
C.33

C.34 27.,2.54.

Work completed in 1956 and moved to Mazlla.
D,1.

D.5.

Present rates 500/300 per square yard but only
5 cts. offered.

Letter of 13th January, 1958 is the date from
which limitation runs if it does not r»un Ironm
the date the land around to be occupied Tor
coolie labour.

Para 3. Preliminary objection. W/S of claim.
Repudiation of contract not necessary to be in
writing but relying on letter. -

Cap. Art. 99 Limitation Ordinance. 3% years from

date fixed for (86) performance OR pltfi. has
noticed that performance refused.

Suit filed 17th July, 1961.

The pltff.'s right does not continue until last
day of lease.

(2) Port Trust Statutory Corporation incorporated

10
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under Cap., 122 S4.821. Even if Bd wanted to give
lease to plaintiff's it could not do so. Sale or
lease must first be approved by the Govt. Plaintiff
must establish each condition precedent before he
can ask for S.P.

Even if not defended Court could not allow
S .P. PLtLLf. must show no to
Governor's consent.

10 Admission of fact. "Ttem No.lO" offer of
50 cts. inequitable.

Witts. will not go into merits.

Bhatt. 1 ILimitation. Refusal to perform must
be fixed. Letter ond June, 1958 not conclusive.

31st May, 1958
5th August, 1958 E
12th Sept. 1959

D.7 26.10.59

D.8

Suit not time barred.

2. Port Trust Authority.

C.35. Resolution passed and sent to Governor
for approval.

C.26.

Lease. Presumption that sanction of Govt.given
to Port Trust Ordinance 1951.

Obligation sanctioned by Governor and pending on
successors and it must be taken that the
Governor will give his sanction.

The 1951 provisions will not apply to Lease of
1932,

§ggg%gg%. Subsequent letter to 13.1.58 was
merely dealing with the alternative proposal.
Govt. have ceased giving out freehold properties.

Crowvm Lands Ordinance Cap. 39 Sq 23/24.

Application necessary to Governor before

In the Supreme
Court of Aden

No. 7

Proceedings
8th May 1963
(Contd.)




In the Supreme
Court of Aden

No, 7

Proceedings

8th May 1963
(Contd.)

3rd June 1963

22.

Sub divisilon.

NOT conceivable that Governor would agree.

Sale would give right to use for ANY purposes.
C.A.V.

Bhatt. With consent.

Order in Consent that rights of subjects not to
be interfered with. Land is Port Trust Land
and Not Crown Land.

Banghani. 3 (C) operates under bar under 3 (b).
C.A.V. 10
W.H.GOUDIE, J.

3.6.63

Crown Goudie, J.
Sanghani.
Bhatt.

Ruling read.
W.H.GOUDIE, J.
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No., 8
RULING

IN THE SUPREME COURT OF ADEN
Civil Suit No. 378 of 1961

HORMUSJI KATKHASRU HATHADARU & OTHERS PLAINTIFFS
~ versus -
THE TRUSTEES FOR THE PORT OF ADEN DEFENDANTS

RULING

The Plaintiffs are allegedly the Successors in
title of the lessees and the defendants the
lessors under a lease dated 9th January, 1932
and the plaintifls are now suing for specific
performance of Clause 3 (b) thereof which reads
as follows:-

"Mhat if the said plot of land is not used
for the purpose for which it is granted
within one year from the date of these
presents or if at any time during the terms
for which the lease is granted the said
plot of land shall cease to be used for
such purpose then the lessees shall upon
being called so to do in writing by the
lessors forthwith purchase the said plot
land at the price of Rs. 5/~ per square
yard PROVIDED that if the lessees are
unwilling to do this they may refuse but
upon such refusal the lease shall be deemed
immediately to determine and the land shall
be surrendered to lessors."”

The purpose for which the land was granted
was the erection of quarters and accommodagtion of
coolies employed in the handling of coal or
cargo for ships.

It is admitted that the plot of land has
ceased to be used for this purpose.

It is undisputed and clear from the Lease
itself that the term for which it was granted
is still running.

The defendants, the original lessors have

In the Supreme
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Ruling
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not called upon the plaintiffs, the original
lessees to purchase the property but the plaintiffs
have always been and are still anxious to do so.

Before the suit has proceeded to hearing
the following preliminary points have been taken
by the defendants:-

(1) The plaintiffs have no cause of action in
that the defendants are not obliged to make
a call upon the plaintiffs to purchase and
they have made no such call. ' 10

(2) The defendants have no power to effect a
sale or to give a lease for a period
exceeding 21 years under the terms of
Section 21 of the Port Trust Ordinance
(Cap.122 Laws of Aden) unless such sale
or lease shall have first heen approved by
the Governor.

(3) The plaintiffs claim is barred by limitation
as the defendants corporation repudiated
the plaintiffs claim in writing by its 20
letter dated 13th January, 1958 and previous
thereto the plaintiffs were advised to that
effect.

The first ground on which a preliminary objection

was taken was not argued and I do not therefore

propose to give a ruling thereon at this stage

At the same time I see no harm in remarking that

I think it would be difficult to persuade me that

this is not a valid objection since the wording

of the clause in question does not appear to me 30
to be in any way ambiguous but says clearly, in

effect, that it is the lessors, the present

defendants, who are empowered %to "call upon' the
lessees, the present plaintiffs, to purchase the

land and unless and until such call ismade I

think it would be difficult to convince me that

any option to purchase arises. However, as I

have said, this is not a ruling as I think it

would only be proper to give the plaintiffs an
opportunity to try to convince me to the contrary 40
before reaching any final conclusion on this

objection

As regards the third preliminary objection
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I rule that the Suit is not time barred. There

was no evidence of any verbal notification of
repudiation of the option to purchase assuming such
an option had arisen. It follows therefore that
the defendants must be relying on the letter of
13th January, 1958 as a written repudiation. In
ny view this letter is neither a final nor an
unequivocal repudiation but merely expresses a
point of view on which it was anticipated that
there would be, and on which there was in fact,
subsequent correspondence. This subsequent corres-~
pondence at least as far as the letter of 28th
November, 1959 continues to be exploratory and

not to be a final repudiation of the plaintiffs
alleged option.

Since Article 99 of the Limitation
Ordinance, (Cap.86 Laws of Aden) specifies the
limitation period as "Three years from the date
fixed for performance or the plaintiff has
notice that performance refused" it follows that,
since the Suit was filed on 15th July, 1961 it is
within the limitation period.

I pass on to consider the second ground of
objection. That in effect the defendants are
seying in this ground is that, quite irrespective
of the merits or the equities, this Court could
not, even if it wished, grant specific perfor-
mance because the dcfendants have no power to
sell without the consent of the Governor. Since
they have not shown that they have obtained this
consent, or that it would be forthcoming, or that
it is not necessary a condition precedent implied
in every suit for specific performance, namely
that the onus lies on the plaintiffs to show that
the defendants are in a position to grant
specific performance if so ordered, has not been
complied with.

The Plaintiffs case on this point I under-
stand to be that the Governor's consent was either
expressly or impliedly given to the option clause
in the original lease and that no further consent
is necessary merely on the grounds that the option
clause has, as they say, now become operative.

I think there is considerable force in the
argument that the Governor's, or at least the
Government's, consent was at least impliedly given
to the entire original lease and, therefore$ a

fortiori to the specific option clause 3 (b

In the Supreme
Court of Aden
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Ruling
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It appears to me, however, to be a non
sequitur to say that because in 1932 the
Governor's consent was expressly or impliedly
given to an option to purchase that I must there-
fore assume that in 196% the Governor would
necessarily, in vastly different circumstances in

every way, give his consent to a sale purporting

to have arisen out of an option to purchase
which the original lessors are disputing has ye?t
arisen. 10

Moreover, there is no power in the Court, in
my views to dispense with such consent.

I must therefore consider whether such
consent is obligatory.

The defendants are stated to be "The Trustees
for the Port of Aden" and these Trustees are
constituted under Section 4 of the Port Trust
Ordinance (Cap 122 Laws of Aden) as "the Board"
responsible for carrying out the provisions of
the Ordinance. 20

Now section 21 of the Ordinance glven
extensive powers to the Board to deal with
property but there is an express proviso that "no
sale of immoveable property and no lease of any
such property for a term exceeding twenty one
years shall be valid unless SUCH sale or lease
shall have first been approved by the Governor.

I think the use of the word "Such" in itself
precludes the argument that it cen be sufficient to
show that the Governor might express his consent 30
by having sanctioned a provision for an option
to purchase in a Lease granted 24 years earller
than the option is said to have arisen in 1956.

If that is not sufficient argument then 1
would add that the Port Trust Ordinance came into
effect on 28th February 1951 and in the absence of
any specific retrospective provisions I do not see
how it can be argued that the Governor can be
taken to have signified his assent, as required
by the Ordinance, by a provision to which one of 40
his predecessors may have assented in a Lease
nearly twenty years before the Ordinance applied.

Finally, on this point, the original lessors
were the Trustees of the Port of Aden and their
successors in office and assigns but the present’
Trustees can only be new trustees constituted
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under the 1951 Ordinance and no devolution of In the Supreme
title has been proved to show that the present Court of Aden
trustees, differently constituted, are the success-

ors or assigns of the original trustees. I think No. 8

it is reasonable, therefore, to conclude that in Ruli

1957 the %ort Trust was completely reconstituted -

and that by reason of the repeal of a series of

earlier Acts made when Aden ﬁas under Indian 5rd June 1963
Control (Such repealed Acts being shown in (Contd.)

Schedule D to the present Port Trust Ordinance)
the trustees named in the 1932 Lease must have
been trustees constituted under one of the
repealed Acts and must now not only be non-
existent but have no "successors in office or
assigns" properly so called.

It is appreciated that this last argument is
somewhat problematical. As I see it, however, it
is for the plaintiffs to satisfy me that they
have a right to exercise an option which has
become a liability exercisable against the present
trustees because they are the successors in
office or assigns of the original trustee lessors.
In the same way it is for the plaintiffs to
satisfy me that there is no impediment to granting
specific performance and to do so they would have
to prove affirmatively that the Governor has
given his consent to the present sale for which
they are praying, or that the Court has power to
dispense with such consent or that no consent is
necessary. They have failed to satisfy me on any
of these alternatives.

I do not find it necessary to rule on the
arguments relating to the provisions of the Crown
Lands Ordinance but I think it is at least argu-
able whether the lands in question are Crown Lands.

Whilst I do not wish to enter unnecessarily
into the subject of the merits of the case in a
ruling on preliminary objections I think it proper
to add that I was singularly unimpressed by Mr.
Bhatt's eloquent submissions that "the public were
entitled to know whether Government intended to
honour its obligations" or, as was clearly implied,
were going to be guilty of a breach of falth.

On the face of the proceedings it is quite
clear that the plaintiffs were heavily assisted
financially in the provision of coolie lines
originally at HEDJUFF, were heavily further
assisted in the provision of what was clearly
intended to be alternative accommodation at Maalla
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and that they are now seeking to exercise an option
which, if they have any existing rights under it

at all, was granted over thirty years ago under
entirely different circumstances. Their object is
to buy land at an absurdly low figure by present
market rates to extend their garage. If it were
ever on appeal held that all the preliminary
objections are invalid it might well devolve on

the Court at a later stage, when considering the
merits, to decide how to apply the doctrine "He 10
who seeks equity must do equity". In all the
circumstances 1t may well not only be justice

but also poetic justice that the plaintiffs are
technically debarred from using or possibly even
abusing the process of the Court.

The Sult is dismissed with costs on the
second preliminary objection.

In the event of any appeal being lodged and
succeeding I direct that the matter be placed
before another Judge as I have reached certain 20
conclusions adverse to one party and would find
it difficult to approach a substantive hearing
with an open mind.

(sD.) -

W.H.,GOUDIE JUDGE

No.
D E

IN THE SUPREME COURT OF ADEN
CIVIL SUIT NO: 378 of 1963

1. HormusJji Kaikhasru Nathadaru 30
2. DR.Nariman Manchershaw Hodivala

3. Minocher Ratanshaw Bhavuagari PLAINTIFFS
Executors & Legal Representatives

of the Deceased: Dinshaw H.C.Dinshaw

v/S
Trustees for the Port of Aden DEFENDANTS
DECREZE

THIS SUIT coming for hearing on the 3rd day
of June 1963 before the Hon'ble.Mr.JdJustice W.H.
GOUDIE, Judge. Supreme Court Aden AND UPON HEARING 4
Mr.A.BHATT, Advocate for the Plaintiffs, and P.X.
Sanghani, Advocate for the Defendants on the pre-
liminary objection IT IS HEREBY ORDERED & DECREED
that the suit is dismissed with costs amounting to
Shs: 315/~ (shilling three hundred & Fifteen)
only on the second preliminary objection.

GIVEN under my hand and the Seal of the Court
this 3rd June of 1963, B.G.BLANDFORD

AG: C.J.SUPREME COURT OF A D E N
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NO. 10
JUDGMENT OF CRABBE J.A.

IN THE COURT OF APPEAT FOR EASTERN
AFRICA AT ADEN

CIVIL APPEAL NO. 79 OF 1963
BETWEEN

10
HORMUSJI K. HATHADARU & OTHERS
® & 068 8 0048 00 -oon.cooo-.o.o.A:PPELLANTS

AND

TRUSTEES FOR THE PORT OF ADEN
0-lOO..OOI.....un-a.d-.-o-BESPONDENTS

Appeal from the Ruling and Order of
the Supreme Court, Aden. (Goudie,J.)
of 3rd June, 19063.

in
20 Civil Suit No. 378 of 1961
Between

1. Hormusji Kaikhasru fdathadaru,

2. Nariman Munchershaw Hodivala,

3. Minocher Ratanshaw Bhavnagri
Executors and Legal Represen-
tatives of the Dececased:

Dinshaw H. C. Dinshaw.
Plaintiffs

and

30 Trustees for the Port of Aden
Defendants

JUDGMENT OF CRABBE, J.A.

This is an appeal from a ruling of
the Supreme Court, Aden, whereby it was
ordered and decreed that the plaintiffs'
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suit be dismissed with costs amounting to

Shs: 31§/L (Shillings three hundred and

fifteen).
On 15th July, 1961 the plaiantiffs filed

a suit against the defendants for an order of

gspecific performance. In their plaint the

plaintiffs claimed to be successors in title

of lessees and the defendanis the lessors

under a leasc dated 9th January, 1932. For

the purposes of this appeal I think it is 10

necessary to set out in extenso the written

statement in the plaint. It reads as

follows :

"1, By an Indenture dated the 9th day of
January, 1932 made betweenthe Trustees of
the Port of Aden a3 lessors and Sir Heoxrmugjee
Cowasjee Dinshaw, Kt., Kaikobad Joxrmusjee
Cowasjee Dinshaw, Sorabjcsc Cowasjee Dinshaw
and Rustomjee Dorabjee Dinshaw as lcessees of
a plot of land measuring 10800 square feet or 20
thereabouts and situated at Hedjuff was
leased under the Lease No. 3101 (hereinafter
referred to as the said Lease No. 3101) for
99 years commencing from 1st day of April
1930, on the terms and conditions mentioned
therein for the purpose of accommodation of
coolies employcd in the handling of coal or
cargo for ships.

2. The said Lessees and their successors
carried on business inter zlia of Stevedores 30
in partnership in the name and style of

Cowasjee Dinshaw & Bros.

3. By a Consent Decrece dated 22nd April,

1955, passed by the High Court of Judicature

at Bombay in Civil Suit No. 1501 of 1949

filed by one of the partners against the

other partners (of whom the nlaintiff herein

was one of them) the said firm of Cowasjee
Dinshaw & Bros. was dissolved and was wound

up as from 31st Deccember, 1954. The 40
Plaintiff in this suit purchagcd the
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business goodwill and properties of the said
firm including the properties comprised in
the said Lease No. 3101,

4. According to the terms of the said lease,
buildings were constructed on the land and were
used for accommodating coolies employed in

the handling of coal for ships.

De The Defendants constructed buildings at
Maa'lla known as "New Coolie Lines" in or
about 1956 and the Defendants compelled the
plaintiff to transfer those coolies then in
occupation of the buildings on the plot of
land comprised under the said Lease 3101 to
the aforesaid New Coolie Lines.

T Since then the plot and the buildings
thereon comprised under the said Lease No.
3101 ceased to be used for accommodating
coolies employed in the handling of coal or
cargo for ships.

8. The paras 1, 2 and 3 of the said Lease
No. 3101 which are relevant to this suit read
ag under -

(1) The said plot of land shall be used only
for purposc of accommodation of coollies
employed in the handling of coal or
cargo for ships.

(2) The lessees in the use of the said plot
of land will observe all the Rules for
the ~time being in force relating to the
use, occupation and transfer of land
relating to the construction and altera-
tion of the buildings and additions to and
use of the same in the Settlement of Aden
so far as they may be applicable in
respect of the purpose for which the said
plot of land has been granted under the

foregeing condition, and the provision of the

gaid rules shall to such extent be deemed
to be incorporated in this leagse and to the
conditions thereof.
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The only buildings to be erected on the

sald plot shall be coolies quarters in
accordance with the plans submitted to
and approved by the Trustces and also
by the Executive Committee of the Aden
Settlement as per their Resolution No,
528 dated 14th November 1930; the
buildings of the said Coolie Quarters
shall be completed within 1 year from
the date of the grant of this lease =

PROVIDED ALWAYS and it is hereby agreed and

declared as follows :-—

(a)

(b)

(c)

That the price of land shall be
fixed at Rs., 2-8-~0 per square yard
for the purpose of the grant of
indirect contribution towards the
housing schemes of coal and cargo
coolies mentioned in clause (1).

That if the said plot of land is not
used for the purposc for which it is
granted within one year from the date
of these presents or if at any time
during the term for which this lease
is granted the said plot of land
shall cease to be used for such
purpose then the Lessces snall upon
being called so to do in writing by
the Lessors forwith purchase the saild
plot of land at the price of Rs.5/~
per square yard PROVIDED that if the
Lessecs are vnwilling to do this they
may refuse but uron such refusal

this lease shall be deemed immediate-
ly to determine and the land shall be
surrendered to the Lessors

Subject to sub-clause (3) (b) above,
if any of the conditions of this
lease not excepting the provisions
of this lease as aforesaid shall not
be obscrved then the Lessors may
after threce months' written notice
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enter upon the said plot of land In the Court of
freed from all claims and liabili- Appeal for
ties created by the Lessees or any Fagtern Africa
person claiming through them and ———
‘this lease shall thereby be No. 10
determined.
Judgment of
9. According to the para 3(b) (reproduced Crabbe J.A.
above) of the said Lease No. 3101 the condi- -
tion precedent was that the plot of land 12th March 1964
comprised thereunder should be sold to the (Contd.)

Plaintiff as it ceased to be used for the
purposes mentioned therein; and that the
Defendants were bound to call upon the
Plaintiff in writing to buy the =said plot

of land at the price of Rs. 5/~ (equivalent
to E.A. Shs.7.50) per square yard being the
price agreed in the said lease between the
Parties thereto.

10. The Plaintiff offered to buy the plot
of land under the said lease 3101 at the
price of Rs. 5/~ per square yard agreed as
provided therein and was and is willing and
prepared as yet to do so.

11, The Defendants, however, after pro-
tracted correspondence ending with their
letter No. PWD/3/137738 dated 27th of March
1961 finally refused to sell at Rs.5/- per
gquare yard the plot of land comprised in the
said Lease No. 3101 and ceased to be used
for the purpose mentioned in the said Lease.

12, The Defendants failed to comply with the
terms of the said Lease No. 3101 by their
refusal t0 sell the plot of land thereunder
at the price mentioned therein and have
thereby committed the Breach thereof.

13. The Plaintiff has applied to the
Defendants specifically to perform the
Agreement made in the said Liease No. 3101
(Para. 3 (b)) on khis part but the Defendants
have not done so.
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14, The Plaintiff has been and still is,
ready and willing specifically to perform the
Agreement made in the said Lease No. 3101 on
his part, in that to buy the plot of land
demised under the said Lease No. 3101 at the
agreed price of Rupees Five equivalent to Shs.
E.A. 7.50 per Square Yard, of which the
Defendnats have had notice.

15. The cause of action arose at Aden on
27th March, 1961 when the Defendants finally
refused to sell at Rs. 5/- per Square Yard.

16. The suit is wvalued for the purpose of
Court Fee and Jurisdiction at EiA. Shs. 9,000/-
being the amount of consideration at Shs.7.50
(Rs.5/~) per square yard for 1200 Square Yards.

The Plaintifs claims:

(a) that the Court will be pleased to order
the Defendents specifically to perform
the Agreement (Para 3(b)) under the
Lease lNo. 3101 by selling the land
demised thereunder at Shs. T.50 per
Square Yard, and to do all acts
necessary to complete the sale of the
said proverty.

(b) that costs and incidental charges for
this suit.

(c¢) and such other relief as the Court may
allow in the circumstances of the case.

(SD) DINSHW H.C. DINSHAW
After service of the plaint on the
defendants they filed certain preliminary
Objections together with their written
statement of defence. The Objections were:

"{. The Plaintiff has got no cause of
action in that the Defendant is not obliged
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under the terms of the lease of otherwise to
make a call upon the Plaintiff as stated in
para 9 of the plaint.

2. The Plaintiff's suit is liable to be
dismicssed with costs as the Plaint does not
contain or plead 'plea of material facts
sufficient! to entitle the Plaintiff to a
Judgnent for specific performance. The
Defendant's powers and duties are laid down
by svatute, and as such the Defendant has no
power to effect a sale or to give a lease for
a period exceeding 21 years under the terms
of Scc. 21 of the Port Trust Ordinance.

3e The Plaintiff's claim is barred by
Limitation, as the Defendant Corporation
repudiated the Plaintiffi's claim in writing
by its letter dated 13th January, 1958, and
previous thereto the Plaintiff was advised
verbally to that effect."

These objections were taken before the suit-
had proceeded to hearing. It would eppear,
however, that the first ground was nov
argued, and in this appeal we ruled thet it
was uot open to counsel for the respondents
to argue it here since he nmust be deemecd to
have abandoned that ground as a preliminary
objection at the court below.

The learned trial judge after hearing
arzumnents upheld the second ground of ob-
jection, but he overruled the third. The
defendants have cross—-appealed againsgt the
judge's ruling on the third ground and I
shall deal with that aspect of the appeal
later in this judgment.

The argument put forward by the
defendants in support of the second ground
of objection, was summarised by the learned
judge thuss
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"That in effect the defendants are saying
in this ground is that, quite irrespective
of the merits or the equities, this Court
could not, even if it wished, grant
specific performance because the
defendants have no power to sell without
the consent of the Governor. Since they
have not shown that they have obtained
this consent, or that it would be forth-
coming, or that it is mot necessary a
condition precedent implied in every suit
for specific performance, namely that the
onus lies on the plaintiffs to show that
the defendants are in a position to grant
gpecific performance if so ordered has
not been complied with."

"The core of the defendant's second objec-~

tion, it scems to me, was that the Govermors

consent which waes a condition precedent to
the enforceability of the agreement of 9th
Januvary, 1932 had not been pleaded by the
plaintiff. According to the defencants
congsent was a material averment which was of
the essence of the plaintifis' cause of action,
and it must be specifically pleaded and that
non-avernent by the plaintiffs in their
written statement that the defendants had
approval to sell the land, the subject-matter
of the suit, rendered the plaint had on the
face of it and liable to be dismissed.

The two grounds on which the learned trial
judge dismisgsed the suit arc found in the
following passage from his ruling:

"As I gee it, however, it is for the
plaintiffs to satisfy me thet they have
a right to exercise an option which has
become a liability exercisable against
the present trustees because they are
the successors in office or assigns of
the original trustee lessors. In the
same way it is for the plaintiffs to
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gatisfy me that there is no impedinent to
granting specific performence and to do so
they would have to prove affirmatively
that the Governor has given his consent to
the present sale for which they are pray-
ing, or that the Court has power to dis-
pense with such consent or that no

consent is necessary. They have failed
to satisfy me on any of these alterna-~
tives."

With all due respect to the learmed
judge I think he fell into error by his
approach to the question thet was raised by
the second ground of the preliminary objec-
tion. The objection was %o the pleadings
only, and there was no need for the learned
judge to embark upon an investigation at that
stage of the proceedings into whether the
plaintiff had evidence to prove that the
necessary consent had been obtained or would
be granted. It is a fundamental rule in
pleading that evidence shall never be pleaded.
As Lord Denman, C.J. pointed out in
Williams v Wilcox (1938), 8 A & B at p, 331.

it ig an elementary rule in pleading
that, when a state of facts is relied
on it is enough to allege it sinmply
without setting out the subordinate
facts which are the means of producing
it, or the evidence sustaining the
allegation "

Upon an application to strike out a
suit on the ground that it discloses mno
cause of action the judge can look only at
the pleadings and particulars, and not even
at affidavits. The principle upon which
the Court acts in such a case was stated by~
Lindley, li.R. in Hubbock & Sons v Wilkinson,
Heywood and Clark (1899) I.Q.B. ©6. In his
judgment the Master of the Rolls pointed out
that there were two methods of raising points
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of law, one by raising the question under
Order 25, rule 2, and the other by applying
to strike out the statement of claim under
Order 25 rule 4. He then made the follow-
ing observations (at page 91):

"Phe first method is appropriate to cases
requiring argument and careful consider—
ation., The second and nore summary
procedure is only appropriate to cases
which are plain and obvious, so that 10
any master or judge can say at once
that the statement of claim as it
stands ie¢ insufficient, even if proved,
to entitle the plaintiff to what he
asks."

In Worthington and Co. Ltd. v. Belton
& Qrs. (1902), T8 T, L. R, 438 the principle
stated by Lindley, M.R. was applied, and
there Romer L.J. Said:

"Having regard to the terms of Order 25, op
rule 4, and to the decisions on it, I
think that this rule is nore favourable
to the pleading objected to than the old
procedure by demurrer. Under the new
rule the pleading will not be struck
out unless it is demurrable and some-
thing worse than demurrable. If not-
withstanding defects in the pleading,
which would have been fatal on a
demurrer, the Court sees that a sub- 30
stantial case is presented, the Court
should, I think decline to strike out
that pleading.™

Looking at the Plaintiffs' plaint as it
stands it contains an allegation that the
plaintiffs are the successors in title of
lessees of a lease which gave them the option
to purchase the demised land, when it ceased
to be used for the purpose for which it was .
demised. It is alleged that the plot of 40
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land has ceased to be used for the purpose
contemplated by the parties, and that the
defendants failed to perform their obligation
under the lease by their refusal to sell the
land to the plaintiffs at the price agreed
upon. It is further alleged that the
plaintiffs have been and still are, ready and
willing to buy the plot of land demised at

the agreed price. There was annexed to the
plaint a copy of the lease No, 3101 dated 9th
January, 1932, and a letter dated 27th March,
1961 written by the defendants and addressed to
to the Plaintiffs., In this letter the
Chairman of the Defendants Authority discussed
the price at which the land should be sold to
the plaintiffs.

In my opinion the plaint discloses at
least some question fit to be determined by
the judge, and it ought not to have been
struck out merely on the ground that the
plaintiff was not likely to succeed on it:
see Boaler ~ Holder (1886), 54 L.T. 298.

Despite the material facts averred by
the plaintiffsvwhich in my view are sufficient
to formulate a cause of action, the defendants
contend that the omission to plead the consent
of the Govermor which in their reckoning is a
condition precedent renders the pleadings bad.

Rule 57 of the Rules of Court (Cap. 25
of Aden) reads as follows :-

"Any condition precedent, the perform-
ance or occurrence of which is intended
to be contested, shall be distinctly
gpecified in his pleading by the
plaintiff or defendant, as the case may
be; and, subject thereto, an averment
of the performance or occurrence of all
conditions precedent necegsary for the
case of the plaintiff or defendant
shall be implied in his pleading.™
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It is plain on consideration of this
gection that the plaintiffs in this case
need not have specifically pleaded the
Governor's consent, because being a condition
precedent it would be implied in their plead-
ings. It would then be for the defendants
to raise the point in their own pleadings if
they thought that the plaintiffs had not com—
plied with all the conditions in section 21:
of the Port Trust Ordinance, 1957 (Cap. 112,
Laws of Aden). It is only when the
defendants had raised non-compliance with
section 21 that the burden would then be
thrown on the plaintiffs to prove due com-
pliance, The performance of any condition
precedent neced not be specifically pleaded,
except when a party desires to put the per-
formance or occurrencc of any condition
precedent in issuc.

In my view of the decision in Gates v
W.A. and R.J. Jacobs Ltd. (1920) 1 Ch. D.

507 sufficiently disvoses of the defendants!
second preliminary objection. In that case
the plaintiffs issued a writ agzainst the
defendants to recover possession of certain
premises for breaches of covenant and for
damages. The statement of claim gave
particulars of meterial breaches of covcnant,
but there wasan omission to allege that the
gtatutory notice of breaches rcquired by
gection 14 of the Conveyancing Act 1881, had
been served on the defendants and had not
been complied with. The defendants moved
that the statement of cleim should be struck
out as disclosing no reasonable cause of
action.

It therefore become necessary Ior the
Court to construe rule 14 of Order XIX of the
English Rules which is identical with Rule 57

10
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In his judgment P.O. Lawrence, J., said at
pages 569, 570 :-
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"This is an application which raises a In the Court of
question of practice of some importance. Appeal for

The action is by landlords to recover Eastern Africa
possession of demised premises by reason ——

of the breaches of covenant alleged to No. 10

have been committed by the lessees, S
Under s. 14 of the Conveyancing Act, 1881, Judgment of

a notice has to be served on the lessee Crabbe J.A.
specifying the particular breaches of e
covenant complained of, and unless and 12th March 1963
until such a notice is served and the

lessee fails within a reasonable time (Contd.)

to remedy the breaches and to make
reasonable compensation, the lessor
cannot enforce his right of re-entry.
Therefore there is under s. 14 a condi-
tion precedent to be performed before
an action for recovery of possession
will lie. Mr. Liversidge has argued
that wmder r. 14 of Order XIX an aver-
nent of the performance of that
condition is implied in his statement
of claim and need mnot be specifically
alleged. On the other hand Mr,
Beaumont has urged that the non-
averment in the statement of claim of
the performance of the condition
renders the pleading demurrable, and
for that he relies on a passage in

the speech of Lord Buckmaster in

Fox v Jolly (1916) 1 A.C.1, 8 where
after quoting s. 14 he says 'If such
condition were not satisfied and entry
were attenpted at proceedings were
instituted to obtain possession they
would be instantly demurrable.! I do
not think that Lord Buckmaster had
rel4 of Order XIX in his mind; what
he meant in making that HHaes- statement
was that if no such notice had been
given the action world not be maintain-
able. That is a different thing from
saying that the notice must be
specifically pleaded. In my judgment
the concluding words of r.14 of Order XIX
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mean that an averment that the notice

was given, although not specifcally

pleaded, must be implied. In other

words the statement of claim must be

read as if it contained an ellegation

that the plaintiffs had given the

necessary notice under s. 14 of the

Act before the commencement of the

action. It is said that the absence :
of the plea is embarrassing, but I fail 10
to see how that can be so because the
defendants can obtain particulars of

the notice by discovery in the action.

I cannot therefore say that the

plaintiffs' pleading discloses no

reasonable cause of action or that it

is frivolous or vexatious o0r even
embarrassing."

See also Lane v Glenny (1887), 7 A. & E. 83

In ny judgment the learned trial judge 20
erred in upholding the secondary preliminary
objection and consegquently he was wrong in
dismissing the plaintiffs' suit on that
ground.

I will now deal with the cross-—appeal.
The notice filed on behalf of the respondents
contains two grounds as follows -

"1, The learned Judge ought to have
held that the claim was barred by :
limitation, and ought to have held 30
that the Respondents' letter dated
13th January, 1958 was an unequivo-
cal denial of the Appellants!
claims.

2. The Learned trial Judge ought to
have further held that the Plaint
did not disclose any cause of
action."



43.

The Rules of Court (Cap. 25) contain
rules under which a plaint may be rejected,
Rules 80 states inter alia as follows :-—

"The plaint shall be rejected in the
following cases :-

(a) where it does not disclose a cause
of action;

(b) where the relief claimed is under-
10 valued, and the plaintiff, on being
required by the court to correct
the valuation within a time to be
fixed by the Court fails to do so;

(c¢) where the suit appears from the
statement in the plaint to be
barred by any law."

Article 99 of the Limitation Ordinance
(Cap. 86 Laws of Aden) specifies the limita-
tion period as "three years from the date
20 fixed for performance or the plaintiff has
notice that performance refused".

It seems clear to me that in deciding
whether a suit is barred by statute or by any
law the Court can only look at the plaint.
The Court cannot look behind the plaint if it
discloses ex facie a zood cause of action.

There are two paragraphs in the
plaintiffs' plaint which in my view, are
material to the determination of the first

30 ground of the cross-appeal. These are
paragraphs 11 and 15.

In paragraph 11 it is averred as
follows: -

"The Defendants, however, after pro-
tracted correspondence ending with
their letter No. BW¥D/3/13778 dated the
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27th of March, 1961 finally refused to
sell at Rs. 5/- per square yard the

plot of land comprised in the said lease
No. 3101 and ceased to be used for the
purpose mentioned in the szid lease".

And in paragraph 15 it is also averred:

"The cause of ‘action arose at Aden on
27th March, 1961 when the Defendants
finally refused to sell at Rs. 5/~ per
square yard,"

It was contended by Mr. Sanghani, Counsel
for Respondent, that notice of refusal to sell
the plot of land was commmicated to the

plaintiffs in a letter dated 13th January,
1958 and therefore time began to run as from
that date. He submitted thereforc taat the
suit was barred by statute when it was Tfiled
on 15th July, 1961,

I think thet Mr. Sanghani's argument
that time began to run against the plaintiff
from 13th January, 1958 was an invitation to
the Court to look behind the statement in the
plaint, and in my view this wmust be declined.
The plaint in itself contains a good prima
facie case, and it is inpossible to see any
objection to it as regards the accrual of the
cause of action,

Since I take the view that by rule 80(4)
of the Rules of Court the objection on the
third ground can be considered by reference
only to the plaint itself I do not consider
it necessary to exanine further in this
appeal the learned judge's reasons for dis-
missing the defendant's third preliminary
objections I venture to say, however, that

Lt

he arrived at the right conclusion.

On the whole I tnin!; the cross-appeal is
clearly mis-conceived.
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Accordingly I would allow the appeal In the Court of
with costs and dismiss the cross-appeal also Appeal for
with costs, and would order that the decree Eastern Africa
be set aside and the suit be remitted to the ——
Supreme Court, Aden, to be heard and decided No. 10
by a judge. The cogts of and relating to the —
hearing of the preliminary objections in the Judgment of
court below I would order to be paid by the Crabbe J.A.
appellants in any event, and that the costs
of the hearing in the Supreme Court following 12th March 1963
the remission be in the discretion of the
judge hearing the case, (Contd.)

Dated at ADEN this 12th day of March 1964

S. A. CRABBE
JUSTICE OF APPEAL

NO. 11 No. 11
Crawshaw J.A.

I have had the advantage of reading TR
the judgment of Crabbe, J.A. with which, I 12th March 1964
undersvand, Newbold J.A. agrees, in which

they would allow the plaintiffs! appeal

with costs, and would disallow the defend-
ants! cross-appeal. I alsc agree, but
whilst associating myself with the reasons
of Crabbe J.A. in allowing the appeal, I
would dismiss the cross-appeal on its
merits.

I+t did not appear on the face of the
plaint that the suit was barred by limita-
tion, but this was put in issue by the
defendants in their written statement of
defer.ce. It was then argued as a prelimin-
ary objection on the pleadings as a whole.
The evidence relied on by both parties was
contained in admitted documents and the
matter adjudicated on. It has again been
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argued before us on its merits, and to me it
therefore seems that we are required and
entitled finally to dispose of the issue.

The Preliminary objection was worded as
follows -~

"3, The Plaintiff's claim is barred by
limitation, as the Defendant Corporation
repudiated the Plaintiff's claim in

writing by its letter dated 13th January, 10
1958, and previous thereto the Plaintiff

was advised verbally to that effect.™

No evidence was led as to any verbal advice. By
a letter dated 14th September, 1956 addressed

to the chairman of the Port Trust, the
plaintiff's predecessors in title purported to
exercige an option, under their lease from the
defendants, %o purchase the demised lznd at a
fixed price. In his letter in reply of the
13th January, 1958, the Chairman said he had
been advised that no such option exercisable on
the part of the plaintiffs was contained in the 2p
lease, and that he proposed to recommend to the
trustees a new lease in favour of the plaintiffs
in other terms if the plaintiffs agreed. In a-’
letter from the »plaintiffs of the 26th October,
1959, to the Chairman, the plaintiffs maintained
their legal right to an option, but sugzgested
that the matter be referred to an independent
person for a proper construction of the contro-
versial clause in the lease, and that the
parties abide by such construction, and that if 3g
the plaintiffs were held wrong, they would agree
to a new lease on ovher terms. In his reply

of the 28th Wovember, 1959 the Chairman said he
had placed the plaintifftls letter before the
trustees, and that they had not agreed to such

a reference and considered their interpretation
of the lease was the correct one, which was
presumably that the plaintiffs had no option

to exercise.

The learmed judge, in considering this 40
ground of objection said:
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47.

"As regards the third preliminary ob-
jJection I rule that the suit is not time
barred. There was no evidence of any
verbal notification of repudiation of the
option to purchase assuming such an option
had arisen. It follows therefore that
the defendants must be relying on the letter
of 13th January, 1958 as a written re-
pudiation. In my view this letter is
neither a final nor an unequivocal
repudiation but merely expresses a point
of view on which it was anticipated that
there would be, and on which there was

in fact, subsequent correspondence. This
subgequent correspondence at least as far
as the letter of the 28th November, 1959
continues to be exploratory and not to be
a final repudiation of the plaintiffs
alleged option."

I am inclined to the view that the
learned judge was correct in his reasons for
coming to the conclusion he did. Before
us, Mr. Bhatt for the plaintiffs submitted
further that even if the letter of the 28th
Janvary, 1958 could be taken as a refusal to
grant an option (which of course he argued
it was not) it was the refusal of the
Chairman only and not of the trustees.
Notice should I think have been given
contending that the decision of the court
gshould be affirmed on this ground also,
under Rule 65 of the Eastern African Court
of Appeal Rules, 1954 but no objection
was taken by Mr. Sanghani for the defendants,
whose reply was that the trustees act
through the Chairman. Wihether in fact
the Chairman could on his own give a binding
decision in such matters affecting the
disposal of land is not in evidence. Thers
must be a presumption that the Chairman has
authority to do acts of meny kinds without
consulting the trustees, but it has not been
argued that such a presumpbtion arises in a
manner relating to the disposal of land and
we have been referred to no guthority thereon.

In the Court of
Appeal for
FEastern Africa

No. 11

Judgment of
Crawshaw J.A.

12th March 1964
(Contd.)



In the Court of

Appeal for

Eastern Africa
NO. 11

Judgment of
Crawshaw J.A.

12th March 1964
(Contd.)

No. 12,

Judgment of
Newbold J.A.

12th March 1964

48,

Article 99 of the Limitation Ordinance
(Cap.86) provides a period of three years
for the institution of a suit for specific
performance of a contract, and time begins
to run when the plaintiff has notice that
performance is refused. If the 13th
January 1958 is taken as the date of refusal,
then the suit, which was filed in July 1961,
would be barred. Mr. Sanghani has conceded
that the onus is on the defendants to prove 10
that the refusal was outgside the period of
threce years, and that the Ordinance nust be
construed strictly. I am of opinion that
the letter of the 13th January 1958 does not
in terms amount to a2 refusal, quite apart
from the guestion of the Chairman's authority
which I do not find it necessary to decide,
and a positive refusal could not be inferred
until the letter of the 28th November, 1959
which would bring the suit within time. 20

For the above reasons it will be-
necessary to remit the suit for trial,
should the appellants, in spite of the
views which the learned judge appeared to
take on the first of the preliminary
objectiong, decide to continue the suite.
There will be an order in the terms proposed
by Crabbe J.A.

Dated at Aden this 12th day of March,1964.

E.D.W. CRAWSHAW 30
Justice of Appeal

NO. 12
JUDGMENT OF NEWBOLD J.A.

I agree with the orders proposed by
Crabbe J.A. and with his reasons therefor. The
result will be that the suit will be remitted
to a judge of the Supreme Court for hearing
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and determination. This is one more example of
the dangers of trying to take a short cut. The
points taken by way of preliminary objection
were, save posgsibly in the case of the first
part of the second objection, such as should
properly be taken and decided after all the
evidence has been heard. I should like %o
emphasize that our ruling that the first

ground had been abandoned related only abandon-
ment as a preliminary objection.

Dated at ADEN this 12th day of March 1964

C. D. NEWBOLD
JUSTICE OF APPEAL

NO. 13

PROCEEDINGS.

IN THE SUPREME COURT OF ADEN
1vi Ul O 0 9

Hormusji Kaikhashru Hathadaru & Others.
Plaintiffs.

Versus

The Trustees for the Port of Aden.
Defendants.

24,1.65 Bhatt for Plaintiffs
P.X.Sanghani for Defendants.
Hearing 17.2.65.
17.2.65 Bhatt for Plaintiff
Sanghani for Defendants
Bhatt Plaintiff admits statements 3, 5,

6 and 11 in Defendan®' notice to
admit dated 15th April, 1963.

In the Court of

Appeal for

Bastern Africa
No. 12

Judgment of
Newbold J.A.

12th March 1964
(Contd. )

IN THe SuPRe€
(Cooer o8 Ade

Nos 13

Proceedings

24th January
1965

to
oond April 1965

24th January
1965

17th February
1965



SvPREMG
In the/Court of Mew
Appeai—Lew

FBastern—ifeigs
No. 13

Proceedings.

17th Pebruary
:1965

(Contd.)

Issues

50.

Both Counsel submit draft issues.
Filed and marked "X" agnd "Wy¢
respectively.

By congent The following issues are

1.
2e
3.

4'.
Se

gelected -

No. 1. from Plaintiffs list gx;
Noe5e from Defendants list (Y
"If the answer to Issue No, 2 is

in the negative do the plaintiffs 10
prove that it is for the

defendants to obtain the approval

of the High Commigsioner as

aforesaid?"

No. 7. from Defendants List (Y)
No. 6. from Plaintiff's List (X)

By consent Defendants tender copies of

Bhatt.

application for Government consent

to the lease and the Government
Approval which appear on pages 214 20
and 252 in Aden Port Trust Records

Vol. 599 of 1931.

I admit that these two letser
relate to the lease the subject of
this suit.

For the purpose of marking these
Exhibits I think that they should

be marked in the same series as

those marked in the previous hear-

ing. I must remark that I do 30
not rekard this as a retrial: it

is a continuation of the previous
hearing, the preliminary objec-

tions having been disposed of,

In this conuection I point out

that if I continue this trial, as

would seem desirable in view of

the comments of Goudie, J. at the

end of his ruling, I ought to

obtain the comsent of the warties. 40
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SubrREME

Both Advocates: We consent, In the/Court of Adel
Court I therefore direct that the new Exhits. ZEestermnAfaida-

be marked as follows : —_—

No.13
(Exhit. —
G1 & Page 214 = Exht. G Proceedings.
G2) Page 252 = Exht. G2 —
17th February

Bhatt Plaintiffs claim specific perform- 1965,

ance of lease No. 3101 para 3(b)

by sale and all other acts necess-— (Contd.)

ary to complete.

What does clause 3(b) mean. What G.,l1. 126

were the circumstances of the G.2. 127

grant of the lease (See P.25,26
Appeal Record) p.27 Appeal Record,
P.28 Appeal Record (This is the
"note attached" referred to in
opening para. on P

N.B. Para. 5, p. and last gentence
on P, ,P. , para 4, and last
sentence. P. . 7p.d24 Thig is the
enclosure referred to in the new
Exht. G.1. Resolution No. "160"
ingserted at commencement of P, 125
extract. See Resolution 1(c¢) P. 142
cont. This refers to Clause 3(a)
Pages and Appeal Record,
aIld ' n n

Up to P.C.17 to C.32 and C.35. The
record relates to correspondence and
transaction before lease granted.

Refers to Lease Exht.F. (Record
P.141

Document dated 9th January, 1932.

The Govt. approval was given 22nd
July, 1930.



SuPRéme

In the|Court of Hoer

kppest—for
Beaaboma-—-Afniog-
No. 13

Prpceedings.

17th February
1965,

(Contd.)

22nd February
1965

4th March 1965

23rd March 1965

52

Term commenced 1st April, 1930.
(Back dated beyond date of Govt. consent).

Page 141 Lessees Covenants. Both Counsel
agree that strictly speaking it is a
misnomer to refer to provisoes (a) (b) etc.
as (3)(a)(b) ete. In particular construc—
tion of these provisoes is not to be limited
to the objects of Lessees Covenant (3).

Sanghani Paragraph (f) on page  of the
record is clearly a lessors
covenante.

Court I think account must be taken of
the words in the capital letters
and the sense of the various
parts following such words in
ascertaining the relationship of
the various narts of this document.

Adjourmed to a date to be fixed by
the Registrar (1 day required).

E. G. BLANDFORD, J.

22.2,65 Bhatt for Plaintiff
P.X. Sanghani for Defendant.
Hearing 17.3.65.

On 17.3.65, Mr. Justice Blandford
will be occupied with Cr.Sessions
Case No.1 of 1965, hence hearing
adjourned - 23.3.65.

23.3.65 Bhatt
P.K. Sanghani

Sanghani I now tcnder photostat copies of
the pages marked Exhts., G1, G2 and
for convenience request that these
records be released and that the
photostat copies be marked as Exhts.
to correspond.

10
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Bhatt

Order

Bhatt

Court

Sanghani

Bhatt

Court

53.

No objection.

Record books containing exhts. G and
G2 released. Photo copies accepted
in substitution and similarly marked.

I have explained history prior to
lease 9th Jan. 1932. In 1953 Port
Trust wrote circular saying they
wanted to construct coollie lines in
Maalla and shift all coolies there.
See P.149 see para 3 "will have to".

By 1956 this plan was carried through.
They had been moved by 14th
September, 1956 when Exht. D.1 was
written (See p.15l).

Plaintiff then demanded sale of
land. See para 8 of plaint. Crux
of case in "upon being called upon"
in Proviso g Necessary to
consider hlstory.

Before I can hear your argument about
history should you not first satisfy
me that this is relevant?

See Sect. 100(1)(f) Evidence
Ordinance. Also Sects. 101, 102,
103, On reflection I withdraw
reference to all those sections, I
submit that there is no ambiguity
in the document and that Sect. 99(1)
is applicable.
103.

Refers Sect. "upon being

called upon".

The existing facts must be known
before it can be decided that it
is unanimity with reference.

I am not persuaded that section
103 applies but I do not propose
to rule on this point at the

SuPlem e
In the)Court ofﬁ$e¥

Appoat—For
LesbermrAfrica.
No. 13

Proceedings.
23rd March 1965
(Contd.)

D.126
p.127

(Po3-4)



SuPREAS
In the)Court of RPE
Appest—Ffor-
Lastermn—Afuei-onr

No. 13

Proceedings.
23rd March 1965

(Contd.)
Bhatt

Court

54.

moment. This case has already

been to the Court of Appeal once

on a ruling which plaintiffs

developed their argument fully. I
think it best not to risk the same
thing occurring a second time and

I will therefore hear the argument -

it being clearly understood that I

have not ruled that this argument is -
relevant. 10

Refers to Proviso (b) in lease. The
land has ceased to be used for
coalies - the later part of clause
comes into operation. Why was this
clause inserted,

Coumittee recomirended in 1929 that
the quarters should be built at
Govt. expense. The Resident ‘
opposed that he considered shipping, 20
etcs companies should build the
guarters but should be relieved
from taxes provided with free land
and given a grant in aid. For the
purpose of ca2lculating the grant in
aid the land was to be valued at Rs.
5/~ per sq. yarde On Plaintiffs!
representation the rate was reduced
to Rs. 2/8/-. It was intended that
when this land ceased to be used 30
for coolies the lease should cease
and the land should be sold, P.119
Line 31. December, 1929. Such
clauses are not found in ordinary
leascs. A3 socon as the land

ceases to be used for proper purpose
it must be sold.

The original resolution was "paid

for" - this may be a sale or a

lease at a rack rent. That 40
resolution was in very broad terms,
What happened in the meantime?
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Bhatt See pp.l24-125. Resolution of
Defendants® predecesgsors on 19th
June, 1930.

Court This resolution 1(c) relates to the

grant in aid.

Bhatt I can give no reference to the
negotiations between December, 1929
and the execution of the lease to

be inserted in Proviso (b) viz. Rs.5/-

show how the figure of Rs,5/- came %o

is the same as the original figure
which was to be put in Proviso (a)
following the resolution at the

foot of

Later the figure in

proviso ?a) was halved but that in
proviso (b) was not altered.

Re consitru

ction apon" is not synonymous

with ™if". "upon" is used with

Re igsue 2

reference to "time" or "in conse-
guence of". Refers Strouds
Judicial Dictionary 3rd Bd.Vol.4,
"Upen" (1) (3) In this case it must
be used in the sense "after™ Refers
Vol. 3. p. 1982 definition of "on"

(4) (D).

Liease was granted with approval of

Govt. under Sect. 23(2) Port Trust
(Aden) Act. V of 1888 - See Exht.
G(2) Adjourned to 27th March, 1965.
not before 11 am.

E.G. BLANDFORD, J.

7.4.65 Saghani
Bhatt

Bhatt

Re Issue No. 2 Lease contains
proviso that for offer to sell.
This implies the consent of the
then Government to the sale. The
sanction to the Lease included
sanction of the proviso.

SvPRéM 6
In theZCourt of Ads
Appeai—for
Hagbern—htri-on.

NO. 130
Proceedings.
23rd March 1965

(Contd.)

pPp. 124-125

p. 127

Tth April 1965



SupRéme
In the/Court of Aber!
Appoai—for

ZastermALnaion-
No. 13,
ProEEZEZng.
Tth April 1965.
(Contd.)

(P.127)

hatt

56.

Lease dated Jan. 1932 ~ came into
effect in 1930. ZExht. C26, p.13C
Exht. G2 is the sanction. It
refers to Port Trust Act, 1888,
sect, 23(2) (Bombay Acts 1827 -
19334 p. 1094).

Aden Colony Order 1936 Gazette 26th
Sept. 1936,

Sects 6 & 7

1888 Act continued in operation
amended by Ordinance No. 16 1938
in respect of Sect. 6B only.

Laws of Aden 1945 Vol. 1 page 44
shows 1888 Act still in force in
1945.

The Cap. 122 Order Fo, 3 of 1951
Sect. 23 p. 2346. Sec. Item 31
in Sched. A.p. 2369 submits,.

"The Port Trust approved the trans-
fer of the lezse to Dinshaw H.C.
Dinshaw as is shown by the
memorandum endorsed on the lease
10th Dec. 1957 (see pdd47 of Record).

The Defendants admit that the
lease was transferred to the
original plaintiff, They have
accepted gince then that tae
original plaintif was lessee.

See also p. of Record. The
present Government is the
successor of the Govermment exist-~
ing before 1937.

General Clauses Act (Adaptation)
Ordinary 1937 (Gazette Extra-—
ordinary 1st Tebe. 1937) Govt. of
India. to be construed as "the
Governor",

10
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Sanghani

Bhatt

Sanghani

Bhatt

57.

No need to take fresh permission
under Sect., 21 Cap. 122,

Proviso merely renders invalid un-
less sale, etc. first approved by
Governor.

Sanction has to be obtained by the
Port Trust (See p. of Record).

It is the duty of the lessor or
seller to perfect his title.

Decree could be made "subject to
gsanction of Government."

Plaintiff has to show that there
is no impediment.

No one can take advantage of a
state of affairs which he has
produced.

New Zealand Shipping Co, V.
Society des Ateliers 1899 AC 6.

Port Trust required the coolies
to be moved.

Defendants do not admit. They
already oIffered new lines.,

See p. of Record. Par.

Milner v. Staffordshire
Congregational Union 1956 Ch.275.

Re Issue No. 3, See above.

Re Issue No. 4. There was no conclusive

agreement between the parties
for purchase at a higher price.
Parties were never ad idem as to
price of user. Correspondence
was between Plaintiff and Chair-
Tan. The Board of Trustees had
suthority not the Chairxman.

SumeGme

In the/Court of ADed
AppeedtLox.

Bersterm—Afaica-
“No. 13.

Proceedings.
7th April 1965,
(Contd.)



Suplem i~
In the)Court of Abe’

Appeai—Fon
Eastomr—ifriear
No, 13.

Proceedingé.
Tth April 1965,
(Contd.)

P, 142

Sanghani

Issue 1

58,

Plaintiff seeks equitable relief
for specific performance of an
alleged contract, included in
lease. History of letting came to
light after this suit instituted.
Evidence was contained in corres—
pondence - admissions, etc.

Rule 57 of Rules of Court. Not
necessary to plead satisfaction of
condition precedent, But it is 10
not necessary to consider whether
senction granted or that there would
be no impedinment. Refer page 9

of Judgment of Crabbe J.A. "Burden
thrown on plaintiffs to prove due
compliance. a pure matier of
construction. p. 40 of Record
Proviso (b) "upun being called om

so to do".

It is only if defendant calls on 20
lessee to purchase that lessee

bounde. Nothing imposes obligation

on to call on the lessee. If

there was an option to purchase it
would have been differently worded.

See p. Record from line . At line
negotiations for a fresh lease
started - and continued for some
time.

The provision for a price of Rs.5/- 36
could have operated at the end of
first year.

Crawshaw Judgment p. 48

Newbold - likewise.

Re Issue 2. Sactioning authority does not

sanction gll the terms. Exht. G2.
P.127 Record.

M.C. was not a party to the lease
not bound by terms.
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Re Issue 3

59.

The reliefs claimed do not

include a prayer for mandatory
injunction to seek approval,

No evidence has been given that the
sanction would be granted.

Re Issue 4 Sec p. of Record line et seq.

By Court
Exht,

Do.

Sanghani

Bhatt

See p. n " n non
De
Do

Copy letter dated 4th May, 1960 from

original Plaintiff to defendant which
was previously Exht. D9 and which has
been removed from file of Exhts. (re~

filed and marked Exht. D9)

This was an unconditional offer.

So was p. on reccord unconditional
offer, Submits this constitutes
walver. p. change of tactics.
Original plaintiff changed require-
ments. Defendant consequently
changed price.

Plaintiffs seek equitable relief,
Even 1f they had any legal right it
would be unjust to enforce it.
Defendant did no wrong. Other
coolie quarters offcered -~ no com-
pulsion. Plaintiffs' predecessors
had grant in aid - now coolie
quarters - in negotiations admit
true value vastly more. ~ defendant
a public body.

Original transaction of special
nature and for public purpose.

If there was the contract its
sanctity should be respected by a
public body - even though market
price has risen.

SuPreme
In the/Court of Adev

Eestorm—Afriog.
Nos. 13.

Proceedings.
Tth April 1965.
(Contd.)



SuPReme

In theLCourt of fde

dppeei—for
Hastormar—Afmi-cnn

No. 13.
Pro;;;E;;;;.
Tth April 1965.
(Contd.)

22nd April 1965

No. 14
Judgment
22nd April 1965

60,

p. of Record. Chairman had not
authority of Board.

Judgment reserved to a date to be
notified,

A, G. BLANDFORD, EG.C.J.

22.4.65 Barahim for Bhatt for Plaintiffs.
Sanghani for Defendants.

Judgment read.
E.G. BLANDFORD,J.

NO. 14
JUDGMENT .

IN THE SUPREME COURT OF ADEN S.A.L.2,850 fils,
CIVIL SUIT NO. 378 of 1961

HORMUSJI X. HATHADARU & OTIIERS Plaintiffs

~Versus=—
TRUSTEES FOR THE PORT OT ADESN  Defendants

JUDGMENT .

The Plaintiffs, who ars the executors
of the original plaintiff, claim specific
performance of a clauce in a lease granted by
the defendants' predecessors in title on 9th
January 1932 whereby they submit that in the
circumstances which have occurred they aie
entitled to purchase the reversion in the
land at the price of Rs. 5/~ (now 375 fils)
per square yard. The defendants deny that

10
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61,

according to the proper construction of the
clause the plaintiffs or their predecessors
ever had any such right,. In the alternative
the defendants submit that the original
plaintiff waived any right he may have had
before this suit was instituted. 1In the
further alternative the defendants say that
the plaintiffs cannot have specific perform-
ance until they show that the consent of the
High Commissioner has been, or will be, granted
in accordance with the Ordinance which governs
their dealings with land.

I do not think it necessary to go at
great length into the history leading up to
the granting of the lease since for the greater
vrart the events are res inter alios acta.,
Furthermore I regard the wording of the clause
in dispute as so clearly capable of only one
meaning that it is hardly necessary to refer
to the earlier history before the lease was
granted in order to interpret it, but to the
extent that that history is relevant, it
appears to me to re-inforce the view that the
words should be construed in ftheir normal
sense.

In 1928/1929 there was an outbreak of
plague in Aden and in 1929 the Resident and
other Officers of the movernment and the
Settlement and representatives of the
principal shipping companies had a number of
meetings to consider a scheme for re-housing
the coolies who worked in the Port in more
hygienic conditions in order to reduce the
risk of further outbreasks of plague, Even-
tually a scheme was devised whereby the
respective shipping companies were to con-~
struct coolie lines of an approved specifi-
cation and the public bodies concerned were
to contribute one half of the cost of the
buildings and site. The contribution by
the public bodies was to be partly in kind
by providing sites, latrines, washing places
and by abatement of house tax and so on, and
partly by a cash grant in aid.

SR me
In the/Court of Adéew
Apoeai—for
Hestern—ifrica—

No. 14,

Judgment
oond April 1965
(Contd. )



SuPROME
In the/Court of e
Appeal—Ffon

Zestem—ifrica~
Judgment
22nd April 1965
(Contd.)

62

Messrs. Cawajee Dinshaw & Bros., the
predecessgsors of the original plaintiff in
this suit was one of the shipping companies
which joined in this scheme. I will here-
after call that firm “the original lessee".
The Defendants'! predecessor, namely the
Board of Trustees of the Port of Aden,
constituted under the Port Trust (Aden)

Act No. V of 1888 of Bombay (which I will
hereafter call "the former Board") was one

of the public bodies waich contributed. That
former Bozard's contribution, so far as
concerned the original lessee, was the grant-
ing of a site for the housing construction
under a lease for 99 years for a small quit
rent and without charging a premium and the
cash payment of Ra. %,700/- 0dd.

It had been agreed at one of the previous
meetings between the varicus public officers
and the representatives of the various shipp-
ing companies that if any of the companies
used the site granted to them for the purposes
other than the housing of coolies the site
must be paid for. Originally the arrange-
ment between the former Board and the original
lessee was that the site granted to the
original lessee would be treated as worth
Rs.5/- per square yard but after the original
lessee complained that this was excessive the
rate was eventually halved,. The effect of
this was to increase substantially the cash
contribution which the former Board was
required to maike. Originally the price at
which the site was to be purchased, if the
lessee failed to use it for housing coolics,
was also Rs.5/- per square yard. This figure
was not changed when the values of the land
for the purpose of calculating the subsidy was
halved.

The lease of the site to the original
lessee was executed on 9th January 1932. The
original Board was therein called "the Lessors"
and that term was deemed to include their
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63.

successors in office and assigns for the time
being, unless such interpretation was ex-
cluded by the context. The three partners
of the original lessee at that time were therein
called "the Lessee" and that term was deemed
to include their heirs, executors, administra-
tors and assigns unless such interpretation was
excluded by the context. The pvarties to this
present suit might therefore be regarded as
contemplated by the document for most purposes,
thouzih I have some doubt whether they were for
the purpose of the particular clause on which
this suit is founded. I will return to this
point later.

The lease contains five provisoes inserted
between the lescee's and the lessor's covenants.
It is the second of these which i1s in guestion
in this suit. In order to appreciate its
context I will refer briefly to the others. The
first and last are not provisoes in the sense of
a quality amnexed to an estate by virtue of
which it may be defeated, enlarged or created
upon an uvuncertain event. The first is merely a
record of the agreed price of the land for the
purpose of the subsidy scheme. The last is a
declaration as to the lessee's liability for
various outgoings. The second is a true
proviso and sets out the consequences of the
lesseels failing to build the coolie lines
within a year or to cease to use the site for
housing coolies, I shall read its exact terms
later. The third is substantially a normal
form of proviso for re~entry which is to apply
upon the breach of any condition or lessees
covenant. As to those relating to the
construction and use of the premises this
third proviso is subject to the second. The
fourth is a special proviso for re-entry if
the land is required for govermment purposes,
and it is to be noted that, annexed to it,
are special stipulations for ascertaining the
compensation to be paid to the lessee in the
event of the lessor!s exercising its rights
under that proviso. It has the appearance

SUP Rey

In the/Court of Abew
ABPOGL—Fo1-

Fesvera—Afnriog.

No. 14.
Judgment
22nd April 1965
(Contd.)
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In the/Court of AV

rAppeai—for.
Sastern-Africa.

No. 140

Judgment
22nd April 1965
(Contd.)

64.

of a common form which was not adapted to
meet the circumstances of the particular

case.

The second proviso reads as follows:-

"(b)

that if the said plot of land is

not used for the purpose for which

it is granted within one year from

the date of these presents or if at
any time during the term for which
this lease is granted the said plot 10
of land shall cease to be used for
sucih purpose then the lessee shall
upon being called upon so to do in
writing by the Lessors forthwith
purchase the said plot of land at

the price of Rs.5/- per sguare yard
PROVIDED that if the Lessces are
unwilling to do this they may refuse
but upon such refusal this lease

shall be deemed immediately to 20
determine and the land shall be
surrendered to the Lessors

The plaintiffs' submission is that the words
"the lessees shall upon being called on so to
do in writing by the Lessors forthwith

purchased..

"y in the context in which they

are used, and having regard to the circumstances
of the letting, impose an obligation on the

lessors to

call on the lessees to purchase as = -

soon as the condition precedent occurs, that is, 30

the lessece!

g failure to use the site for the

purpose for which it was let within a year and
continuously thereafter. In effect the
plaintiffs! case is that they have an option
to purchase at a fixed price as soon as they
commit a breach of the covenant and conditions

as to user,

I am awarce that in the events

which in fact occurred the lessees! breach of
these covenants and conditions was largely, if
not wholly, due to the circumstances beyond the 40

control of

the original plaintiff. This

however does not alter the fact that if the
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clause were to be construed in the way the
plaintiffs submit, the lessee could at any
time have gained an advanitage from his owm
Wrong.

The general rule is that provisoes or
conditions, like covenants, are to be con-
strued according to the real intention of
the parties. It is the plaintiff who sub-
mits that the Court should have regard to
the decisions of the meetings and discussions
which eventually led to the granting of this
lease. If that is done it is seen that the
purpose of inserting a proviso for purchase
was intended to be a sanction in case of
breach of the condition as to user and to
"gafeguard the public interests." It was
not intended to enable the lessee to profit
from his wrong. As the value of the sgite
has increased out of gll recognition since
the lease was granted that is exactly what
would occur if the clause were construed as
a binding option in favour of the lessee.
Another of the surrounding circumstances
which tends to militate against comstruing
the provisio as an option in the lessees!
favour is that when the price of the site was
reduced for the purpose of the subsidy scheme
there was no corresponding increase in the
figure for purchase price inserted in proviso
éb « The reduction of the figure in proviso

a) increased the amount of the grant in

aide The correspondence shows clearly that
the lessor still regarded the real value of
the land at that time as being Rs. 5/- per
yard. If the lessee had completed the
building, obtained the increased grant in aid
and immediately broken the condition ag to
use the loss to the lessor if forced to sell
would not have been the amount of the grant
in aid originally promised but a substantially
increased amount, I do not believe the
lessor intended to incur that risk.

With reference to the words "upon being
called upon so to do" Mr. Bhatt for the
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In the[Court of Avev plaintiffs submitted that these were not
synonymous with "if called upon so to do."

Lastermr—itri-og. There is however authority for the word
—_—— "apon" being used elliptically for the words
No. 14. "ypon condition of" (see the first definition
——— of the word “upon" in Strouds Judicial
Judgment. Dictionary 3rd ed. vole. 4 at page 3165). 1In
= my view the meaning of the proviso is quite
22nd April 1965 clear. It contains two conditions prece-~
dent. First there must have been the 10
(Conta.) particular breach of condition on the lessees!

part. Secondly, the lessor must have given

a written notice, which it was not bound to

doe On the happening of both these events

the legsee was bound to purchase at the fixed
price and, if he failed, the lease was deemed

to be eurrendered. In other words the option

was to be the lessors and not the lessees. The
initiative rested with the lessor under proviso
(b) just as much as it did under the provisoes 20
for re-entry contained in clauses (c) and (d).

In the pleadings the defendant challenged
the original plaintiff's title as derived from
the original lessees. This point was not
pursued and since there was no argument on the
subject I do not prepose to go into the matter
at any length but I would remark that, ceven if
the clause amounted to an option to purchase,

I should regard it as very doubtful whether the
original or the present plaintiffs could enforce 3p
it. Either Section 55 (b) Transfer of
Property Ordinance, Cap. 54 would prevent the
benefit and burden of the cption running with
the land or section 14 of the said Ordinance
would avoid it as being contrary to the ruvle
against perpetuities, if it did run with the
land and its burden with the reversion. There
has been no mention of an express transfer of
the benefit of this clause and this would, I
consider, have been necessary if the benefit of
the option did not run with the land. This is
despite the interpretation of the words
"legsors" and "lessees" in the premises of the
deed as including assignees and so on

because in that case the option would be
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"in gross." See Woodall v. Clifton (1905)
2Ch 257 Griffith v. Pelton (1957) 3 A1l E R.
75 and re Buttons Lease Inman v, Button
(1963) 3 ATL E.R. 708.

At the commencement of the trial five
issues were settled for determination as
follows s~

(1) Do plaintiffs prove that it was ob-
ligatory on the part of the defendants
to call upon the plaintiffs to buy the
property at Rs. 5/-= (E.A.Shs.7/50
per sguare yard on the same having
ceased to be used for the purpose for
which it was granted under the Lease
Noe. 3101 dated 9th January 1932.

(2) Do plaintiffs prove that the lease No.
3101 contains the sanction necessary
under Sec. 21 of the Port Trust
Ordinance by the High Commissioner to
sell the demised land at Shs. 7/50 per
aquare yard to the plaintiff?

(3) If the answer to issue No. 2 is in the
negative, do the plaintiffs prove that
it is for the defendants to obtain the
approval of the High Commissioner as
aforesaid?

(4) Does defendant prove that the original
plaintiff by making an offer to take a
new lease of the demised land as
stated in paragraph 10 of the Written
Statement, waived thereby his rights
(if any) under the lease No. 31017

(5) Are the plaintiffs entitled to
Specific Performance as prayed in the
suit?

I have found in favour of the defsndants on
issue No. 1 and this frustrates the whole
claim, I will nevertheless state shortly
my findings on the remaining issues.
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As to issue No. 2 the sanction now
required for a sale by the Board is that of
the High Commissioner, which is made necegs-
ary by section 21 of the Port Trust Ordinance
Cap. 122. The Plaintiffs' case is that when
the Govermment of Bombay gave its sanction on
22nd July 1930 under section 23 (2) of the
1888 Act to the lease to the original lessee
that was a sanction which extended to all the
terms of the lease including the ultimate
completion of what the plaintiffs contended
was the option contained in proviso (b). The
plaintiffs therefore submit that no further
consent is required for completing the trans—
action when that option is exercised. The
1888 Act continued in operation after Aden
became a Colony in 1937 until it was replaced
by the present Ordinance in 1951. In the
meantime, by virtue of the General Clauses
Acts (Adaptation) Ordinance 1937 references to
"the Govermment" were to be construed as
reference to "the Governor" and so on. By
section 23 of the Port Trust Ordinance
properties vested in the former Board became
vested in the present Board subject to and
with the benefit of the rights and liabilities
attaching thereto. So far as concerns the
sult premises this meant subject to liability
in respect of the option and with the benefit
of the sanction which had already been granted
for completing the sale if the option was
exercised. This argument depends in the
first place on its being accepted that when
the sanction was given in 1930 that must be
deemed to include the sanctioning of a later
transaction under proviso (b). I do not
accept this. I do not consider that a
sovereign authority can be held to have
fettered its own discretion in such a way.

A fertiori I do not think such an authority
could fetter the discr:tion of its successor
under a replacing statute, that being legis—
lation of another state. I therefore find
that the plaintiffs have failed on the second
issue.
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As to the third issue I have no doubt that
the defendants could, 1f there were an enforce-
able option, be required to apply for authority
within a given period (the form of the relief
claimed extends to this) and, if sanction is
forthcoming, to transfer to the plaintiffs
within a further period, I am aware that
section 17(b) Specific Relief Ordinance Cap
140 gives a purchasera right to procure the
concurrence of other persons only where such
persons are bound to "convey" at the wendors
request. In Motilal v. Nanhelal 1930 57
I.A. 333 P.C., however, the Privy Council held
that where the sanction required was that of
a Government authority the Court had juris-
dicition to order the vendor to apply. I
consider that the decision of the Privy

Council is binding on this Court in the
circumstances of this case, As to the third
issue I therefore find in favour of the
plaintiffs.

As to the fourth issue I am not satis-
fied that the original plaintiff ever waived
his right despite the terms of some of the
correspondence in 1959 and 1960. On 13th
January 1958, a letter was written by the
Chairman of the trustees stating that he
would recommend to the defendants the grant
of a new lease on certain terms "for the

urpose of erecting a garage and showroom".
%1ine 11 in the second paragraph of exhibit
D.5). This letter was not an offer. It
was merely a proposal of certain terms which
would have to be referred to the trustees

if the original plaintiff agreed to them.

In effect the original plaintiff made the
offer in his reply (Exhibit D.7) dated 26th
October 1959, when he agreed to the terms
but stated he would want to use the premises
for different purposes. He then went on
immediately to refer to the rights he thought
he had under proviso (b) and suggested that
this dispute be referred to arbitration. In
conclusion he said in effect that if he
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failed in the arbitration he would take the
lease on the terms previously stated. I
think this letter has to be construed as a
whole and taken as a whole I do not regard
it as constituting a waiver of any rights
except to the extent of submitting the
dispute to arbitration instead of resorting
to court proceedings. The chairman replied
first declining to arbitrate and subsequent-
ly to let the premises for a different use
from that stated in hisg first letter except
upon different terms. The parties were
never ad idem. I find that the defendants
fail on the fourth issue,

As to the fifth issue I find that the
plaintiffs are not entitled to the relief
claimed as they failed on the first issue,.
If it were not for this, and subject to what
I have said as %o their title to an option
in gross or the application of the rule-
against perpetuities as the case may be, they
would have succeeded since they succeeded on
the third and fourth issues. Their failure
on the second is made good by theirsuccess
on the third.

For the reasons I have given I dismiss
this suit with costs.

E,G.BLANDFORD J.

10
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NO. 15-
DECREE.,

IN THE SUPREME COURT OF ADEN
1L SUIT NQ.370 o 63

1. Hormusji Kaikhasru Hathadaru
2. Dr., Fariman Manchershaw Hodivala
3e Minocher Rattanshaw Bhavnagari
Plaintiffs
Zxecutors & Legal Representatives of
the Deceased: Dinshaw H,C.Dinshaw,.

v/s.
Trustees for the Port of Aden Defendant

DECREE

THIS SUIT coming for hearing on the 22nd

day of April, 1965 before the Hon'ble Mr.

Justice E.G.Blandford, Judge, Supreme Court,
Aden AND UPON HEARING Mr. A. BHATT, Advocate

for the Plaintiffs, and P.K. Sanghani,
Advocate for the Defendants IT IS HEREBY

ORDERED & DECREED that the Svit is dismissed
with costs emounting to Shs.315/- (Shillings

three hundred & Fifteen) only.

GIVEN under my hand and the seal of the

Court this 22nd April, of 1965.

(Signed) W.H.GOUDIE
SUPREME COURT OF ADE N

SUPREME
In the/Court of Abew

Zeastermrifrion-
No. 15

Decree

22nd April 1965
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SUPREMNE
In the/Court of Adev NO. 16.
Appoei—fow NOTICE OF APPEAL
Eeed Pt
IN THE SUPREME COURT OF ADEN
——— CIVIL SUIT NO. 378 of 1961
No. 16.
— HORMUSJIEE KATKHASRU HATHADARU & OTHERS
Notice of Appeal PLAINTIFFS
Versus:
27th April 1965 THE TRUSTEES FOR THS PORT OF ADEN
DEFINDANTS
NOTICE OF APPEAL 10

TAKE NOTICE that the plaintiffs being
dissatisfied with the decision of the Honourable
Mr, Justice E.G.Blandford given herein at Aden
on the 22nd day of April, 1965 intend to appeal to
the Court of Appeal for Rastern Africa against
such part of the said decisgion as decides that
the suit is dismissed with costs on the first
issue, the second issue and fifth issue holding
inter alia therein that the Plaintiffs are not
entitled to specific performance as prayed in the 20
suit because it was not obligatory on the part of
the Defendants to call upon the FPlaintiffs to
buy the suit property at Rs. 5/- (EA.Shs.7.50) per
square yard on the same having ceased to be used
for the purpose for which it was granted under the
lease No. 3101 dated 9th January, 1932 and also
because the Lease No., 310l does not contain the
sanction necessary under Section 21 of the Port
Trust Ordinance by the High Commissioner to sell
the demised land at Shs. 7.50 per square yard to 30
the Plaintiffs.

Dated this 25th day of April, 1965,

(SD) A. Bhatt
Advocate for the Appellants
(Plaintiffs).

To the Registrar of the Supreme Court at Aden
and the Advocate for the Respondents
(Defendants) (P.K. Sanghani) the address for
gservice of the Appellants is :-
c¢/o Cowasjee Dinshaw & Bros. (Aden) 40
Limited,
Steamer Point,
Aden.
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NOTES:
Respondents served with this notice are required
within fourteen days after such service to file
in these proceedings and serve on the Appellants
a notice of their address for service for the
purpose of the intended appeal, and witin
further fourteen days to serve a copy thereof
on every other respondent named in this notice
who has filed notice of an address of service,
10 In the event of non-compliance, the Appellants
may proceed ex-parte.

Filed the 27th day of A%g%% %96% ag Adegﬁ.
o o LlT1lDatii
REGISTRAR

TTRO.IT.

MEMORANDUM OF APPEAL
IN THE COURT OF APPEAL FOR EASTERN AFRICA
CIVIL APPEAL NO, 48 OF 1965
BETWETE N:

20 l. Hormusji Kaikhasru Hathadaru,
2. Nariman Munchershaw Hodivala,
3. Minocher Ratanshaw Bhavnagri,
Executors and Legal
Representatives of the
Deceased: Dinshaw H.CiDinshaw.
APPELLANTS

-~ oNd -
Trustees for the Port of Aden, Aden
RESPONDENTS

Appeal from the Judgment and Decree of

30 the Supreme Court, Aden, (the Hon'able Mr,
Justice E.G. Blandford) dated 22nd April,
1965 in Civil Suit No. 378 of 1961,

BETWEEN:

1. Hormusji Kaikhasru Hathadaru
2. Nariman Munchershaw Hodivala,
3+ Minocher Ratanshaw Bhavnagri.
Executors and Legal Representatives
of the Deceased: Dinshaw H.C.Dinshaw
PLAINTIFFES

40 - and - _
Trustees for the Port of Aden DEFENDANTS

MEMCRANDUM OF APPEAL
(1) Hormusji Kaikhasru Hathadaru, (2)
Nariman Munchershaw Hodivala and (3) Minocher
Ratanshaw Bhavnagri, the Appellants above named.
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appeal to the Court of Appeal for Bastern Africa
against the whole of the decision above mentioned
dismissing the Appellants' suit with costs, on
the following grounds namely:—

1l.(a) The learned Judge erred in his construction
of clause 3(b) of the Lease dated 9th January
1932, No. 3101.

(b) The learned Judge erred in holding that
the condition precedent to the obligation of the
lessors to call on the lessees to purchase the
plot of land was the lessees "failure to use the
site for the purpose for which it was let" and
in failing to appreciate that the condition
precedent was merely if the said plot of land
"shall cease to be used for such purpose".

(¢) The learned Judge erred in holding that
"the plaintiffs' case is that they have an
option to purchase at a fixed price as soon as
they commit a breach of the covenant and
conditions as to user”.

(d) The learned Judge erred in holding, or
proceeding on the assumption, that there had
been any breach by the lessees of the covenants
and conditions as to the user of the said
plot of land.

(e) The learned Judge erred in holding that by
construing the said clause 3(b) according to the
plaintiffs! submissions "the lessee could at
any time have gained an advantage from his own
wrong".

(f) The learned Judge erred in holding that
"the purpose of inserting (in the said Lease) a
proviso for purchase (of the said plot of land)
was intended to be a sanction in case of breach
of the condition as to user and to "safeguard
the public interests™.

(g) The learned Judge erred in holding that
the fact that there was '"no corresponding
increase in the figure for the purchase price
inserted in proviso (b)" when "the price of
the site was reduced for the purpose of the
subsidy scheme" was a reason "against construing
the proviso as an option in the lessees' favour".

(h) The learned Judge erred in construing
the first word "upon" in the phrase "upon being
called upon so to do" as meaning "upon condition
of",
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(1) The learned Judge erred in holding
that the said proviso (b) or the lessees!
right to an option to purchase contained or
depended upon a condition precedent that
there must have been "the particular breach
of condition (as to user) on the lessees!
paxrt".

(3) The learned Judge erred in holding
that, under the said proviso (b), if the
sald plot of land should cease to be used for
the said purpose, the lessor was not bound
to give a written notice to the lessees
requiring them forthwith to purchase or to
refuse to purchase at the price of Rs.5/-
per square yard.

(k) The learned Judge misdirected
himself in saying: "On the happening of both
those events (i.e. the particular breach of
condition as to user on the lessees' part
and giving of a written notice by the lessor)
the lessee was bound to purchase at the fixed
price and, if he failed, the lease was deemed
to be surrendered".

(1) The learned Judge erred in holding
that the option under the said proviso (n) "was
to be the lessors and not the lessees".

2. The learned Judge erred in holding in
fagour of the defendants in respect of Issue
1

3.(a) The learned Judge erred in holding that
the plaintiffs failed on the second Issue.

(b) The learned Judge erred in holding that
when the sanction to the lease was given in
1930 it was not to be deemed to include
"sanctioning of a later transaction under
proviso (b)".

(c) The learned Judge erred in failing to
appreciate that further approval under
section 21 of the Port Trust Ordinance (Cap.
122) was not required inasmuch as the sanction
of the Government of Bombay given on 22nd July
1930 under Section 23(2) of the 1888 Act to the
lease to the original lessee was a sanction

extended to all the terms of the lease including
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Appeal
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ultimate completion on the exercise of the
option by the lessee as provided in the sald
proviso (b) thereof.

(d) The learned Judge misdirected himself
when he sald:

"I do not consider that a sovereign

authority cen be held to have fettered

its own discretion in such a way. 4

fortiori I do not think such an authority
could Tetter the discretion of its 10
successor under a replacing statute,

that being legislation of another state".

4, The learned Judge erred in failing to
hold that no further approval or consent was
required for a transfer or sale of the said
plot of land to them after the option to
purchase was exercised by the lessees.

5. The learned Judge failed to appreciate

the fact that the plaintiffs were the

assignees of the original lessees and that 20
they were accepted as such by the defendants

by endorsing them as the present lessees on

the Lease No. 3101 itself.

6. The learned Judge erred in holding that
the plaintiffs were not entitled to specific
performance as claimed by them in their Plaint
or in such manner as might be Just in law

and equity.

7 The doubts expressed by the learned Judge

as to the right of "the original or the 20
present plaintiffs" to enforce the option to
purchase contained in the said proviso (b)

are not well-founded, and the learned Judge
misdirected himself in the views he expressed

on sections 55(b) and 14 of the Transfer of
Property Ordinance, Cap. 154 in relation to

the subject matter, but, since the learned

Judge expressed no concluded views thereon,

the said matters are not made a ground of

appeal, though the views indicated or leaned 40
towards by the learned Judge (the Appellants

feel it is desirable here to state) are

erroneous and not accepted as correct.

The appellants pray that the Judgment
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and Decree of the Supreme Court be set aside
and that the appellants be granted the
Decree as per relief prayed in the plaint.

Dated this 16th day of August 1965.

S.R. Daluwalla
for A. Bhott
Advocate for the Appellants.

To
The Honourable the Judges of the Court of
Appeal for Eastern Africa

And ‘o
P.K. Sanghani, Esq.,
Advocate for the Respondents,
Section A, Street No. 3,
Crater, ADEN.

Filed on this 16th day of August 1965.
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In the Court NO, 18
of Appeal for
Eastern ‘Africa NOTES OF SIR CLEMENT DE LESTANG
AG’ [ V‘-P
No,.18
IN THE COURT OF APPEAL FOR EASTERN AFRICA
Notes of Sir AT NATROBI
Clement De
ﬁgst% CIVIL, APPEAL NO, 48 of 1965
BETWETEN:
£7th Jenuary
1966 HORMUSJI X. HATHADARU & OTHERS
APPELLANTS
- and - 10
TRUSTEES OF THE PORT OF ADEN
RESPONDENTS

(Appeal from a Jjudgment and decree
of the Supreme Court of Aden
(Blandford, J.) dated 22nd

April, 1965

in
Civil Suit No. 378 of 1961)

NOTES OF SIR CLEMENT DE LESTANG,
AG. V.P 20

27.1.66 Coram: de Lestang, Ag. V-P.
Spry, J.4.
LaW’ J.ll.

J.M. Nazareth, Q.C. & A.K. Bhatt for
Appellants.
K.R. Gajera for Respondent.

Nazareth -

1. Construction of 3b of Lease. Grounds
1l and 2.

2. Whether further approval is required 30
under Cap. 122 of C. of A. Decree could

be made subject to approval being

sought and obtained.

Reads judgment and Lease p.
Clause gives an option to lessee to
purchase in certaln circumstances.
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Not right to say that condition occurs In the Court

upon the "lessee's failure". of Appeal for

No breaches on the part of the lessees. Fastern Africa

Wrong to say that term would enable

"lessee to profit from his wrong". No.18

Land has ceased to be used without any

breach on the part of the lessees. Notes of Sir

Lessor bound to give option to lessee. Clement De

P. Pleaded in defence. p. Lesta

para 2. AG. V-
Notices to admit documents and

facts were received by defendants 27th Jenuary

p. 15 1965

P, 132, 133 Value was less than Rs. 2/8 (Cont'd)
at the tinme.

P. P« Pe and p.

Construction of lease. p.l4l

1. Land demised for accommodation of
coolies. 3(b) provides that if land ceases
to be used the lease is to determine
either by way of sale to lessees or
surrender of term to the lessor. The
procedure is for the lessor to call upon
the lessee to buy at Rs. 5 per sq. yd.
If he refuses the lease terminates. If
he buys the lease will terminate on transfer
of land to lessce. 3(c) is subject to
3(b). Operates only if lessee guilty of
breach of covenant. If clause 3(b) comes
into play clause 3(c) does not. ,
No mention in clause 3(b) about refusal
to make offer, reason being that land is
to be sold if not used.
If lessee not bound to make offer extra-
ordinary situation arises.
Lessee not having committed breach of
covenant the lessor cannot determine under
clause 3(c). Clause 3(d) does not
operate.
Lessee cannot himself determine the lease
if he is in default.
Societe des Ateliers etc. v. New Zealand
ohipping Co. (1919) A.C. 1 p.b.

MAXIMS (9th Edn) p. 197.
The lease would therefore continue although
not used for the purpose for which granted
and the lessee would have to pay the rent
and pay rates for nothing.

S.0. 2.30 p.m.




In the Court
of Appeal for

80.

2.30 p.m. Bench and Bar as before.

Eastern Africa Nazareth continues:

No. 18

Notes of Sir
Clement De
Lestang

AG. V-P

27th Jenuary
1966

Only reasonable inference therefore is that
the lessor must call upon the lessees in
writing to purchase.
Requirement has to be in writing to protect
the lessee, to safeguard his right.
Lessee has incurred expenditure in building.
Is he to lose this without compensation?
Payment for the land was raised at the
meetings, before the lease was entered into.
P. 119 L3l
Land ceased to be used not in breach but at
the desire of the lessors to house them
elsewhere. P. 140

"Upon" being called upon does not mean "if"
called upon.
Meaning in STROUD'S.
R. v. Lancashire Justices 27 L.J.M.C. 16l.

o rl of appe until something done.

Construction contra preferentem.

11 HALSBURY 392 - Construction against
grantor and in favour of Grantee.

Grounds 1(c), 1(b), 1(c), 1(d), 1(£),

1(g) and 1(h), judge wrong on all these
grounds. Misunderstood plaintiff's case

and misunderstood the lease, clause 3(b).
Against natural meaning of the word, against
the intention and causes injustice.

Grounds 3, 4 and 5

If consent not in fact contained decree

may be made subject to consent being
applied for and the 1930 Government of India
gave its consent to the sale in exercise

of the option. P. 13l. _

In Aden option to purchase does not create
an interest in land. S.40, Cap. 154.

It created a valuable right which could be
enforced. (Sanctions given for the lease).
Lease includes all the terms and conditions
thereof. Sanctions for the lease included
sanctions for the sale in accordance with
the terms of the lease.

Hankey v. Clavering, (1942) 2 All. E.R. 3ll.
Right To have Eransfer sanctioned by the
sanction of the lease. There is no later
transaction. Once sanction given no
discretion left.

10

20

%0



10

20

30

Gajera

Court

Gajera

81,

New Board is continuation of old Board.
No question of sovereignty comes into
the picture.

Acceptance of original plaintiff as
lessee.

P. 56 1. 29
P.147 1. 14 Consent to assignment to
plaintiff.

7. Court should ignore other obiter

dicta.

I will not argue this question at all.
It is agreed that this matbter should be

In the Court
of Appeal for
Eastern Africa

No.18

Notes of Sir
Clement De
Lestang

AG. V-P

a7th January
1966
(Cont'd)

ignored.

Construction of Clause 3(b).

It imposes no obligation on the lessors

to offer the sitke but merely a discretion.
Intention to be gathered from the document
itself.

11 HALSBURY para 63%2, para 658.

If right to purchase was intended wording
should have been different. Words "upon
being called upon so to do in writing

by the lessors" superfluous. Subsequent
happenings connot be taken into consideration,
e.g. the transfer of the coolie lines

in 1956. Since lease granted for a specific
purpose clause 3(b) provides sanctions
against non-user. Cessor of user was
brought about by action of third parties.
Neither lessor nor lessee committed any
wrong.

P. 16 fact No. 12. Admitted p. 17 1.12
Lessors mercly helped the lessees by making
alternative arrangements. No compulsion or
pressure in p. 148, 149

3(b) and 3(c) confer 2 rights on the
lessors ~ a right to offer for sale and

a right to re-enter. (Clause 1 clearly

a negative covenant).

Lessors are not taking advantage of their
own wrong - Not responsible for non-~user
for coolies. Lessee's construction should
not be upheld. "Writing" merely to
eliminate any doubt. (designed to protect
both parties). _

P. not inconsistent with lessor's
discretion to offer or not but irrelevant in
any case.

(pp 141 & 142)



In the Court

of Appeal for

Eastern Africa
No.1l8

Notes of Sir

Clement De

Lestang

AG, V=P

27th January

1966

(Cont'd)

28th January
1966

23.1.66.

9.30 a.u.

Gajera

Nazareth

82.

"Upon" is conditional. Lessee only
has option if called upon.

11 HATSBURY para 642.

Construction canvassed may result in
lessees taking advantage of their own
wrong. BSuch a comnstruction cannot be
right.

S5.0. 9.30 a.m. on 28/1/66.

Bench and Bar as before
10

2. Sanction.

Whether sanction given depends on
construction of sanction itself. .P.127
Sanction accorded only to the leasing
not to the potential sale. ILease dated
9/1/32. Sanction 31/7/30.

Government merely sanctioned the proposed
lease. Did not have the actual lease
before it. Having regard to the great
increase in value specific performance
would not be in the public interest.
Construction of lessors is more
compatible with public interest.

20

1. Clear, purely as a matter of
construction of the lease itself, that
non-user would bring lease to an end
either by sale or surrender.

Concede subsequent events immaterial

on question of comstruction. 7 Cesser
by reason of action of Municipality.

Not so, suggestion came from lessors.
Removal caused by the action of lessors.
Initiative came from the lessors.
Lessors accepted rent up to 1960.pp.169,170
Therefore no breach of covenant.

Lessces suffered substantial loss by
having to move.

Hardship not pleaded and is immaterial.

30

2. Lease was before Government.
p. 124.139

(Lease is a contract - when saction is
given to the lease it is to all the

40



10

Gajera

83.

terms of the contract)
MULLA 4th Edn. (S. 105 I.T.P.
Act) p.59%4.

S. 102 Aden Transfer of Property
Act.

Contract cannot be broken up into
constituent parts.

I ask for order for Specific
Performance by way of transfer of
land as prescribed in lease at Rs.

In the Court
of Appeal for
Fastern Africs

Ilo.18

Notes of Sir
Clement De
Lesta

AG, V-

28th Jaﬁuary

5 per sq. yd. I ask certificate for 1966

two counsel.

I oppose certificate for two
counsel.

COADV.
M.C.N. DE LESTANG

(Cont'd)



In the Court
of Appeal for
Esstern Africa

No.19

Notes of Spry

27th January
1966

84.

NO. 19
NOTES OF SPRY J.A.

IN THE COURT OF APPEAL FOR EASTERN

(Coram: de Lestang, Ag. V-P, Spry and Law,
)

CIVIL APPEAL NO. 48 OF 1965
BETWEEN:

HORMUSJTI KATKHASRU HATHADARU

AND TWO OTHERS 10
Executors and Legal Representatives

of the deceased: Dinshaw H.C.

Dinshaw APPELLANTS
- and -
TRUSTEES FOR THE PORT OF ADEN, ADEN
RESPONDENT

(Appeal from the judgment and decree

of the Supreme Court, Aden,

Blandford, J.) dated 22nd April,

1965 20

in

27.1,66 Civil Suit No. 378 of 1961)
.11. Nazareth Q.C. & A.K. Bhatt for Appellants.
K.R. Gajera for Respondent.

NOTES OF SPRY, J.A.

Nazareth: two questions (a) comstruction of

clause ) and (b) whether further approval
required under Cap. 122 -~ (b) not of major
importance, as if succeeds on (a), order for
specific performance could be made conditional. 30
Judgment p. ©0 Lease p.14l - p. 64 A - should
be an election ~ not failure, ceasing - B - a
complete misrepresentation - never was a breach

of covenant - p.65 A -~ not so - B, submits

not so - p.66 A -~ not correct - B - question

at issue - C. challenged - the option is the
lessee's -



.85.

P65 - C. pleaded by .defence - p. 10 In the Court
para 2 notice to admit served by dft - of Appeal for
p. - notice to admit facts similarly. Eastern Africa
D-

No.19

P. 61 - A -« not correct to say 5/-
true value - see pp. 128, 129, 132, 1 goges of Spry

Construction of lease -~ demised for
accommodation of coolies - 3(b) - if land 27th January
ceases to be used for coolies, lease comes 1966
to an end either by purchase or surrender - (Cont'd)

10 procedure -~ call in writing - 3(c) subject
to 3(b) - no mention in 3(b) of any refusal ‘o
make an offer - if lessor not bound bo make
offer, extraordinary situabtion - lessee not
being in breach, lessor not entitled to re-
enter under 3(c) - 3(d) would not come into
operation - lessee cannot determine -
Societe des Ateliers v .
1919) A.C.1.
Brooms Legal Maxims p. 197 - lease would then
20 continue, although land not being used for
purpose of lease - continuing obligation %o
pay rent -

Adjourned to 2.30.
Sgd/ J.F. Spry
J

27.1.66.

2.%0 p.m. Bench and Bar as before.
Nazareth:
Requirement that offer be in writing is fer

30 the benefit of the lessee - points to a right
having been granted - lessee has cxpended money
on the land - land ceased to be used for
housing coolies without any breach - desire of
Port Trust~ p.150 situation brought about by
lessors - "will have to" at p.l151 degrec of
pressure -

"ypon" not ordinarily construed as "if" -
if meant "if" could have said so -
J relied on Stroud Vol IV 3rd Ed.

40 R. v. DLancashire Justices 27 L.J.M.C. 161l. -
Teverse position - in present case resp. has to
couply with condition precedent - contra proferente
Halsbury Vol II p. 392 para 641l.

Submits justifies M/A 1 (a) - (h) -




In the Court
of Appeal for
Eagtern Africa

No.19
Notes of Spry

27th January
1966
(Cont'd)

86.

Grounds 3, 4 & 5: whether approval given
in point of law -~ submits decision erroneous -~
submits there was a consent given by the Gov?t
of Bombay in 1930 -

Aden Tsfr of Property Ord. Cap. 154. s.40.
- option to purchase created a valuable right
though not an interest in land -~ with tenant in
possession, almost inevitable that anyone acquiring
title will have notice.
p.127 unthinkable that responsible Govt would not 10
have had before it all particulars -
if option contained in lease, approval of lease
nust have carried with it approval of each clause,
including option which is outside control of
lessor or Govt ~ :
Hankey v. Clavering (1942) 2 All E.R. 311 at p. 313
bottoum. No new transaction - unilateral action bring
tsfr into being - no discretion has been fettercd -
Land tsfd to Port Trust subject to right and
burdens - p. 68 line 28. Immaterial whether runs 20
with land er not, rights and liabilities must
continue - .
Ground 5 - p. 55 line & p. 147, 148
Ground 7 - never argued - never pleaded -
Gajera: might be said to have been pleaded but
certainly not argued no instructions to argue
(Agreed - not to be argued).

Gajera: Construction of 3(b) of lease of 9.1.32.

Su&ﬁIEs imposes no obligation on lessors -

implicit is a right of lessors to offer to 30

lessees - surrounding circumstances only to be

looked at if meaning not clear - Halsbury Vol. II

para 632 p. 384. - p. 405 para 658 -

If intention of parties was to confer a right on

lessees, wording would have been different -

wording more consistent with an obligation imposed -

all that would have been needed was "shall be

entitled to pchse"

or "then lessors shall call upon"-

Subsequent happenings not to be teken into account - 40
Object of clause to provide a sanction

against non-user -
Removal of coolies not at request of Port

Authority but of an outslde agency =~ lessors

have committed no wrong - (concedes lessees have

done no wrong.

p. 16 pera 12 - admitted at p. 17 line 12.

p-150 no pressure by lessors but by Municipality -
Possible result not enough to base an

inference as to intention. 50
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3(b) & (¢) must be read together can In the Court
cither call on lessees to pchse or re-enter of Appeal for
“"conditions ... shall not be observed" -~ Eastern Africe
nothing about lessees! breach - can ignore
3(b) if want to - condition not observed, No.19
para (1) - implied condition - ,

Appellants contention would amount to Notes of Spry
imply a covenant in favour of the Johe
appellant -~

"in writing" - inserted merely to 27th January
avoid doubt. Protects both - 1966

(Cont'da)

Expenses - both sides incurred equally -

P.118 -~ not inconsistent with right of
lessors - but 7 if relevant -

"upon" may impose a condition -~ may be
equivalent to "if" -

Contra proferentum only to be used as
a last resort - Halsbury p. 394

If construed as app. wishes, lessees
might find it to their advantage to cease
user so as obtain right to pchse - would
amount to taking advantage of their own wrong.

Adjourned to tomorrow, 28th Jan. at 9.30.

Sgd/~ J.F. SPRY
J.A. 27.1.66

28.1.66 Bench and Bar as before 28th January
9.720 a.m. 1966

Gajera: sanction ~ submits does not go
beyond the language of the sanction - p.l1l27
sanction only to a lease - all that was sent
to the Government was a copy of a Board
Resolution - lease executed in 1932 - if
forwarding draft lease would have said so -
resolution may have contained terms but not
produced - only a contingency -~ did not in
fact arise until twenty odd years after -
impossible to say clause 5(b§ sanctioned -

Price has risen - to grant specific
performance against a public body contrary
to public interest -



In the Court
of Appesl for
Egstern Africa

No.19

Notes of Spry
J-A.

28th January
1966
(Cont'd)

88,

As to interpretation, as lessors a
public body, should not be lightly assumed
that they intended to part with control of land.

Nazareth: agrees subsequent events cannot be
used for construing the lease ~ cited to explain
lessee ~ as to lessor, initiative came from Port
Trust - lessees moved at instance of Port Trust -
not necessarily wrong -~ to apply pple, need not

be wrongful but cannot take advantage of own act -

Pp.169,170 rent accepted up to 1960 - waiver of
breach if any - sanctity of contract ~ hardship
can only be brought in in limited circumstances -
never pleaded -

Sanction - form of lease settled - p. 124
to p. 139 terms of contract inseparable -
Malla I. Tsfr of Ppty. 3rd Ed s. 105
(Aden Act s. 102).

Asks that appeal be allowed and an order for
specific performancc made on terms as in lease -
asks for costs of two counsel.

Gajera: Costs - leaves to ct. oppose certificate.
Judgment reserved.

Sgd/~ J.F. Spry

28.1.66

10

20
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NO. 20 In the Court
of Appeal for
NOTES OF ILAW J.A. Eastern Africa
IN THE COURT OF APPEAL FOR EASTERN AFRICA No.20
AW NATROBX
Notes of Law
CIVIL APPEAL NO. 48 of 1965 J.A.
BETWEZEN: 27th Jsnuary
1966
HORMUSJI K. HATHADARU & OTHERS
APPELLANTS
- and -
10 TRUSTEES FOR THE PORT OF ADEN RESPONDENTS

(Appeal from a judgment and decree
of the Supreme Court of Aden
(Blandford, J.) dated 22nd April,

1965

in

Civil Suit No. 378 of 1961)

NOTES OF THE HON. MR. JUSTICE LAW

27.1.66 Coram: de Lestang, Ag. V-P
20 Law, J.A.

J.M. Nazareth Q.C. & A.K. Bhatt for
Appellants

K.R. Gajera for Respondents

Nazareth: Two main questions

(1) Construction of clause 3(b)
in lease

(2) Whether "further approval
required under Cap. 122.

Refer to judgment = p. 60

20 Refer to lease = p. 141
Clause 3(b) = if land ceases to be
used for such purpose p. 64 line3l



In the Court
of Appeal for
Egastern Africa

iy

No.20

Notes of Law
J-A -

27th January

90,

complete misapprehension as to
plaintiff's case. No breach of
covenant by lessees.

Lessor bound to give option in writing
if land ceases to be used for intended
purposes.

p. 67 issues
1) main point ?n appﬁal
!

2) second "
3) in our favour 10
4 n 1 n

5) reliedf

p.70 matter decided entirely on first
issuc.
p.65 "It is the plaintiff who submits"
- but defendants had pleaded these
matters in defence - p. @ para
2. P. 15 notice to admit facts.
p.62 line 28 -~ 5 rupees - in fact
a high valuation p. 129, 129, 132. 20

Lease = cl. 1 accommodation of coolies.
cl. 3(2) if lond ceases to be
used for purpose, lease comes
to an end in 2 ways -
a) either by purchase by lessee
b) or by surrender by lessee
3 (¢) is subject to 3(2§.
3(2) deals with consequences of
refusal to accept offer but not
with consequences of refusal to make
offer, because it was intended 30
that upon land ccasing to be used,
lessor is bound to make offer,
otherwise extreaordinary situation
arises. ILessee not having
committed breach of covenant,
lessor cannot re-enter under cl.
3(c). Lessee comnot himself
determine lease if in default
Societe des Abeliers etc. v,
N.Z. Shipping Co. (19014) L.C.I. 40
Party cannot bake advantage of
default for which he is
responsible.
Broome p. 197 -~ No man can take
advantage of his own wrong.
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If option not offered
and lessee not in breach,
lease would continue for
unexpired term of 99 years,
and lessee bound to pay rent,
for land which he can under
lease only use for housing
coolies, which he cannot do
because of act of lessor.

2.20 p.u. Bench and Bar as before.

Nazareth continues -

Cl. 3(b) must be construed as

conferring an option on lessee,

who otherwise is left with the
land, but unable to use it
for covenanted purpose.

Landlord must call upon lessees
Requirement

to exercise option.
of writing is for protection

of lessees, so that there can be

no doubt that offer was made.

p. 118 Public interest safe-
guarded.
Land ceased to be used for
housing coolies at request of
Port Trust - p.

nuponu ~ not "if".
Not synonymous.

STROUD - "elliptically" R v.
Lancashire Justices 27
lol. In our case the right

is ours but the duty to confer

this right rests in the hands
of the other party.
Construction "contra
ppoferrentes" oubt,
construe in Tavour of grantee.

This covers grounds 1(a) to (£),

and ground 2.

Submit jud e erroneously
construed cl. 3(2 Clause
requires lessors to offer in
writing land for 5 rupees a
yard.

Grounds 3.4,5.

Sanction has

In the Court
of Appeal for
Eastern Africe

No. 20

Notes of Law
JoA.

27th January
1966
(Cont'd)



In the Court
of Appeal for
Eagtern Africa

No, 20

Notes of Law
Jele

27th January
1966
(Cont'd)

92,

been given in law to sale

of land to option to purchase

is registerable interest in land.
When Government sanctioned lease in
1932 it sanctioned the option for
sale, which is a wvaluable interest.

S.40 Aden Transfer of Property Cap.

154 - same as Indian Act - option

to purchase is a valuable right not
amounting to an intercst in lond 10
enforceable against transferec with
notice.

Sanction given in 131 "to the lease

of sites etc. for 99 years" All

contents of lease covered by sanction.

S5.21 of Cap 144 is in same term as

s. 23 of 1388 L4ct.

Sanction of the lease is sanction of
the contents.

Once the option has been granted and 20
is in force it is unilaterally

for the offeree to exercise it.

No consensus required.

By exercising option, I bring into
effect contract of sale irrespective
of will of either party.

Hankey v. Clavering (1942) 2 All E.R.

Option confers a right on us to

elect to purchase the land once land
through no fault of our own has ceased 30
to be used for intended purpose.

Contract of sale is not a "laber

transaction”, as Jjudge said - no
separate transaction.

Submit successor authority has

no discretion over rights and
liabilities contained in the lease.
S. 23 Cap. 122. Port Trust took
land subject to all rights and
burdens. 40
Not a separate transaction because
P.T. are bound to offer the option
under terms of lease which have
been approved.

Now P.T. is merely a continuation
of o0ld Board.
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Gajera:

93.

Ground 7 - NOT PLEADED. Not
argued in court below
Agrced by counsel
that matters covered
by this ground can
be ignored.

p. 69 Court could order s.p.
subject to appellants for
approval.

Construction of e¢l. 3(b) does not
impose duty on board to offer land
for sale.

I submit cl. 3(b) imposes no duty
on lessor, but glves them a right

to offer it to lessees, a
discretionary right.

Surrounding circumstances irrelevant
unless it is impossible to ascertain
intention of parties from lease
itself.

Halsbury Vol. XI para 632 at p.384.

Only if absurdity results should
literal construction be abandoned.
Para 658 - surrounding circumstances.
Extrinsic evidence not admissible.
If it had becen intended to grant
option to lessees, different wording
would have been used. It would

have been made clear that they

were entitled to purchase.
Surrounding c¢ircumstances are

those obtaining in 1932. OCessor

of user could be due to number of
circumstances. It was not due

to any action by lessors. Coolies
moved as a result of action by

Aden Municipality. This is admitted
by appellants (p.15). No blame
attaches to lessors or lessees.

No exbtraordinary situation arises.
All defendant needs do is to offer
the lease for surrender. We can -
ignore 3(b) and re-enter under 3(c)
if we want to. 3(b) gives us an
option to sell, and 3(c) gives

right to enter if condition not

In the Court
of Appesal for
Eastern Africa

No. 20
Notes of Law

.A.

27th January
1966
(Cont'd)



In the Court
of Appeal for
Eastern Africa

No. 20

Notes of Léw

JelAo

27th January

1966

(Cont'ad)

28th January 28.1.66

1966 ]
9.50 a.n.
Gajera:
Nazareth:

94,

observed. OCondition in clause (1)
is not being observed.

Expenses - lessors have spent as much
as the lessees.

Nothing to be inferred either way
from this.

Contra Erofereg;as - last resort. ,
Only to be used where all else fails

all other rules of construction.

Adjourned to 9.30 28.1.66 10
E.J.E‘ I‘A-w

Bench and Bar as before.

Sanction to lease does not involve
approval to a subsequent sale.

p. 127 "sanction is accorded to the
lease of sites .... for a period of

99 years".

Lease itself not submitted -~ only
resolution forwarded. Lease not 20
executed until 2 years later.

Impossible to say that all the terms

and conditions of the lease were

approved. No question of sale at

that time. In fact first suggestion

of sale did not arise until 26 years

later. How can it be said that that

sale was approved in 1930. Value of

land greatly enhanced.

Construction contended for by 30
appellants is contrary to public

interest.

Appeal should be dismissed.

in reply: Purely as a matter of
construction it is clear that lessors

must offer opbtion of sale in

circumstances of this case, where

situation arises that cessation of

user is not due to any fault on

part of lessees. 40
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95.
Municipality Government insisted In the Court

on change of user; initiative came of Appeal for
from Port Trust. Eastern Africa
No fault on side of lessee, no No.20
question of 3(c) coming into ——
operation. DILessors accepted rent Notes of Law
up to and including 1960 (p. 169 ) Johe
Even if a breach, it has been
waived by accepbance of rent. 2822 January
19
Lessees have suffered sub- (Cont'd)

stantial loss as a result of move,
this can be set off against
advantage they might desire from
acquiring land at 5 rupees a yard.

Sanction p. 124 (b) "to approve
foru of lease™ Draft lease was
therefore in existence before
approval sought and obtained.

Relationship contract. Interest in
land arising out of option is.
integral part of the contract. Mulla
3rd Ed. p. 624, s. 105 T.P.A.,
definition of lease. Sanction given
to the whole contract.

Appeal should be allowed.
Certificate for 2 counsel and
specific performance ordered.

C.A.V.
E.J.E. LAW

28.1.66
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In the Court NO, 21
of Appesgl for -
Eastern Africa JUDGMENT OF DE LESTANG,
Ag. V=P
No.21
IN THE COURT OF APPEAL FOR EASTERN AFRICA
%gdﬁggggngf T NATRODT
Ag, V-P

(Coram: de Lestang, Lg. V-P, Spry and Law, JJ.A)
CIVIL APPEAL NO. 48 OF 1965
BETWEE N:
HORMUSJI K. HATHADARU & OTIERS APPELLANTS

6th April

- and -

TRUSTEES FOR THE PORT OF ADEN RESPONDENTS

(Appeal from a judgment and decrec
of the Supreme Court of Aden,
(Blandford, J.) dated 22nd

April, 1965

in
Civil Suit No. 378 of 1961)

JUDGMENT OF DE LESTANG, AG. V-P

This appeal relotes to the construction of
a lease, in particular clause 3(b) thereof. The
lease was execubted in 1932 between the predecessors
in title of the present lessors, the respondents,
and lessees, the appellants, in the following
circumstances. As a result of an outbreak of
plague in Aden in or about 1928 and in order to
reduce the risk of further outbreaks in the future
a scheme was devised by the Govermment whereby,
in the words of the learned judge in the court
below, "shipping companies were to construct
coolie lines of an approved specificabtion and
the public bodies concerned were to contribute
one half of the cost of the buildings and the site.
The contribution by the public bodies was to be
partly in kind by providing sites, latrines,
washing places and by abatement of house tax and
so on, and partly by cash grant in aid". The
predecessors of the lessees took part in the scheme

10

20

20
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97.

and accordingly obtalned from the In the Court

predecessors of the lessors a plot of

of Appeal for

land for housing construction under a lecase Eastern Africa

for 99 years for a small quit rent as well

as financial help for the construction. No. 21
This is the lease in the case. Under it
the land was to be used only for the Judgment of
accoumodation of coolies and the only De Lestang
buildings to be constructed were to be Ag. VP
coolie quarters (clauses 1 and 3):
6th April
3(b) provides: 1966
(Cont'd)

"that if the said plot of land is not
used for the purpose for which it is
granted within one year from the

deate of these presents or if at any
time during the term for which this
lease 1s granted the said plot of land
shall cease to be used for such
purpose then the Lessees shall upon
being called upon so to do in writing
by the lessors forthwith purchase the
said plot of land at the price of Rs.
5/~ per square yard PROVIDED that if
the Lessees arc unwilling to do this
they may refuse but upon such refusal
this lcase shall be deemed immedliately
to determine and the land shall be
surrendered to the lessors”.

It is common ground that through no fault
of the lessors or lessees the land ceascd to
be used for housing coolies in 1956 and has
remained unused ever since. What happened
wasg that in or about 1953 the housing scheme
was revised and it was decided that all coolies
should be rehoused together at Malla in
accommodation to be built by the lessors and
let out at substantial rents to shipping
companies. Since the cesser of user in 1956
the lessors have not called upon the lessees
to purchase the land and it is the lessees'
contention that clause 3(b) on its former
construction and in the circumstances which have
occurred requires them to do so and that they
(the lessees) are entitled to purchase the land
at the pricc stipulated in the clause. This
contention did not find favour with the
learned Jjudge who said:



In the Court
of Appeal for
Eastern Africa

No.21

Judgment of
Lestan
Ag, V-

1966
(Cont'd)

a8,

"In my view the meaning of the proviso
is quite clear. It conbtains two
conditions precedent. Flrst there

nust have been the particular breach of
condition on the lessees! part.
Secondly, the lessor must have given

a written notice, which it was not bound
to do. On the happening of both these
events the lessee was bound to purchase
at the fixed price and, if he failed, the
lease was decmed to be surrendered".

10

In arriving at his decision the learned Judge
was largely influenced by the assumption that a
cesser of user of the land for the housing of
coolies constituted a breach of covenant on the
part of the lessees and that consequently if the
clouse were construed in the way contended for by
the lessees they could at any time have gained an
advantage from their own wrong. With great
respect this assumption docs not appear to me to
e sound. The lease does not contain a positive
covenant requiring the lessees to use the land %o
house coolies but a negative one that "it shall be
used only" for that purpose. It is not therefore
correct to say that a mere cesser of user without
any change of user would constitute a breach of
covenant by the lessees. In any case Mr.
Nazareth for the lessees contends that having
regard to the purpose for which the land was
demised, clause 3(b) is designed to cover the
situation when through no fault of the lessees
and without any breach of covenant on their part
it ceases to be used for that purpose. In such
a case, he submits, the clause provides that the
lease is to determine either by way of sale to
the lessees, or if they decline to purchase by
surrender of the term to the lessors and pre-
scribes the procedure for achieving either end,
such procedure being for the lessors to "call
upon the lessees" to elect. He argues that that
being the case and in the abscnce of any other
provision to determine the lease in the cvent
of a cesser of user the only reasonable inter-
pretation is that the lessors are under a duty
to call upon the lessees to clect.

20

30

For the lessors Mr. Gagera submits the
same argument which the learmed judge used and
which I have already dealt with and also makes
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the point that if the lessees' contention is
correct then the words "upon being called
upon so to do in writing by the lessors" in
clause 3(b) would be superfluous. I do not
think that Mr. Gagera's contention is
necessarily right. The requirememt of a
notice in writing from the lessors is in my
view quite consistent with an intention on
the part of the parties to avoid dispute on
an important matter.

I find Mr. Nazareth's contention very
attractive and in my view it is the correct
one. Clausc 3(b) is the only provision

dealing with a cesser of user and it would be

singularly deficient if it purported to give
the lessors a discretion. What would be the
position if they did not choose to exercise
that discretion? Would the lease still

continue with the lessees liable to pay, rent,
rates, etc; until the expiry of the term of 99
years but deriving no benefit whatsoever from

the land and no return on the money expended

on the buildings? Such a situation would not

only be unreasonable but also unjust and

yvet the lessors say it is right and they have
since the cesser of user claimed and received

payment of rent for the years 1956 to 1960.

In my view it was clearly the intention of the

partics that the lease should come to an end
on the fortuitous cesser of user for which

neither lessors nor lessees were to blame and
that in such an event in order to give efficacy
to the clause in question it must be understood

as imposing an obligation on the lessors to
call upon the lessees to elect whether to
purchase or not. In coming to my decision I
have not travelled outside the lease but if
it werc permissible to do so it seems to me
that it finds support in the decision of the

meetings and discussions prior to the granting
of the lease where it is clearly envisaged that

in the event of a change of user the public

interest would be safcecguarded by the land being

paid for by the lessees.

The other question for decision is whether

the sanction of the High Commissioner is

necessary before a sale of the demised land can
take place. When the lease was granted in 1932

In the Court
of Appeal for
Eastern Africa

No.21

Judgment of
Lestang
Ag [ ] V--P

&th April
1966
(Cont'd)
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In the Court Aden was administered by the Govermment of
of Appeal for Bombay and the Aden Port Trust Act No. V of
Eastern Africa 1888 of Bombay, which applied, required the

No. 21

Judgment of
Lestan

Ago V-

6th April
1966
(Cont'd)

sanction of the Government of Bombay to such a
lease. That sanction was given on 27th July,
1930. That Act was replaced in 1951 by the Port
Trust Ordinance (Cap. 122), section 21 of

which provides that no sale of immovable property
vested in the lessors shall be valid unless such
sale shall have first been approved by the High
Commissioner. In these circumstances the lessors
on the one hand contend that the sanction of the
High Commissioner is necessary and that in any
event the sanction of the Government of Boubay was
to the lease only and not to a potential sale.

The lessees on the other conbend that the sanction
of the Government of Bombay extended to all the
terms of the lease including the potential sale

of the demised land to them and submit that no
further consent is required.

It would appear from the record that the lease
was approved by the lessors' predecessors on 19th
June, 1930 when the following resolution was
passed:

"1. (a) That the grant of the site in
question on a 99 years' lease %o
Messrs. Cowasji Dinshaw & Bros.
for the construction of accommodation
for coal & cargo coolies be
sanctioned, subject to approval of
Government.

(v) That the draft form of Lease be
approved.

(¢) That for the purpose of the Grant-in-
aid sanctioned under Board Resolution
No. 15, dated 23rd January, 1930 the
value of this land be fixed at
Rs. 5/- per sq. yerd and that this
rate be inserted also in Clause 3Ja
of the lease".

A copy of the resolution was then submitted to

the Government of Bombay with a request for
sanction. The Government of Bombay considered

the matter on 31lst July 1930 and gave its sanction
in the following words:

10

20

30
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"Sanction 1s accorded under Section
23(2) of the Aden Port Trust Act,
1888, to the lease of the sites in
question to the Companics concerned
for a period of 99 years".

The facts which I have outlined indicate

that the Government of Bowbay must have had

a copy of the draft lease when it gave its
sanction. Indeed I fail to see how it could
have properly exercised its discretion
without being aware of all the terms and con-
ditions of the lecasc. As Mr. Nazareth
pointed out, a lease is essentially a contract
and a contract cannot be approved independently
of its terms. It secms to me that it was
clearly the Government's duty to examine the
draft lease before approving it and I have no
doubt that it did so. There is no reason to
believe that clause 3(b) was not in the draft
lease and in my view in approving the lease
with such a clause the Government must be
taken to have sanctioned the clause as well
and consequently the potential sale of the
demiscd land. Had there been no change in
the law I do not think therefore that a fresh
sanction would be necessary. I consider
however that the sanction lapsed by reason

of the change in the law. The present law
requiring the sanction of the High Comumissioner
repealed without saving or resecrvation

the Act under which the sanction was granted
and a sale now would be under the Ordinance
and not under the Act. As an order for
specific performance would be an order for
sale now under the Ordinance, I consider that
the sanction of the High Commissioner is
necessary before a sale to the lessees can
toke place.

In the course of his judgment the
learned Jjudge expressed certain views on the
right of the lessees to6 enforce the optlon, it
being in his opinion "an option in gross" and
"contrary to the rule against perpetuitles
Those matters were neither raised in the
pleadings nor argued before the court below.
They are mere obiter dicta and at the express
request of counscl on both sides have beecn
ignored in this appeal..
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In the result I would allow the appeal, sebt
aside the decision of the court below together
with the order for costs and substitute an order
directing the lessors to call upon the lessees in
writing to purchase the demised land at the
equivalent of five rupees per sq. yard, and
to that end take such steps as may be necessary
to obtain the High Commissioner's consent. I
would also order the lessors to pay the costs
both in the court below and in the appeal.

" Dated at Nairobi this 6th day of April,
19 [

C.N. DE LESTANG
AG. VICE-PRESIDENT

NO. 22
JUDGMENT OF SPRY J.A.

IN THE COURT OF APPEAL FOR EASTERN AFRICA

AT NAIROBL

(Coram: de Lestang, Az. V=P, Spry and Law, JJ.A.)
CIVIL APPEAL NO. 48 OF 1965

BETWEZEN:
HORMUSJI K. HATHADARU & OTHERS  APPELLANTS

- and -
TRUSTEES FOR THE PORT OF ADEN

(An appeal from the Judgment and

decree of the Supreme Court of

Aden at Aden (Blandford, J.)
dated 22nd April, 1965

in
Civil Suit No. 378 of 1961)

RESPONDENTS

JUDGMENT OF SFRY, J.A.

I agree.

Dated at Nairobi this 6th day of April, 1966.

J.F. SPRY
JUSTICE OF APPEAL
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XO. 23
JUDGMENT OF TLAW J.A.

IN THE COURT OF APPEAL FOR EASTERN AFRICA
AT NALROBI

(Coram: de Lestang, Ag. V-P, Spry and Law,
JJ.A. )

CIVIL APPEATL NO. 48 of 1965
BETWEEN:
HORMUSJI

XK. HATHADARU & OTHERS APPELLANTS

10 - and -~

TRUSTEES FOR THE PORT OF ADEN

RESPONDENTS

(Appeal from a judgment and decree
of the Supreme Court of Aden,
(Blandford, J.) dated 22nd April,

1965

in

Civil Suit No. 378 of 1961)

JUDGMENT OF TLAW, J.A.

I agree with the Judgment of de Lestang

20 Ag. V=P and with the order proposed by him.

Dated at Nairobi this 6th day of April,
1966.

E.J.E. LAW
JUSTICE OF APPEAL

In the Court
of Appeal for
Fastern Africa

No. 23

Judgment of
Law J.4,

6th April,
1066
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In the Court NO. 24 .
of Appeal for
Eastern Africa ORDER
No,.24 IN THE COURT OF APPEAT, FOR EASTERN AFRICA
Al NALROBL
Order
CIVIL, APPEAL NO., 48 of 1965
6th April '
1966 BETWEEN:

1. HORMUSJI KATKHASRU HATHADARU
2. NARTMAN MUNCHERSHAW HODIVALA
3. MINCCHER RATANSHAW BHAVNAG#RI

Executors and Legal APPELLANTS 10
Representatives of the
Deceased: Dinshaw H.C.

Dinshaw
- and =
TRUSTEES FOR THE PORT OF ADEN,
ADEN RESPONDENTS.

(Appeal from the Judgment and Decree of the
Supreme Court of Aden at Aden (the Hon'ble Mr,
Justice E.C. Blandford) dated 22nd April, 1965

in 20
Civil Suit No. 378 of 1961)

BETWEZEN:

Hormusji Kaikhasru Hathadaru &

2 ors.
Executors and Legal Representatives
of the Deceased: Dinshaw H.C.

Dinshaw
Plaintiffs
- and -
Trustees for the Port of Aden, 30
Aden Defendents

In Court this 6th day of April, 1966.

Before the Honourable the Vice-President (Sir
Cleuent de Lestang) the Honourable lMr.
Justice Spry, a Justice of Appeal
and the Honourable Mr. Justice Law, a
Justice of Appeal.
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ORDER

THIS APPEAL coming on for hearing on the
27th and 28th days of January, 1966 AND UPON
HEARING J.M. Nazareth Esquire of Her Majesty's
Counsel and A. Bhatt Esquire and M. Husain
Mansoor Esquire of Counsel for the appellants
and K.R. Gajera Esquire of Counsel for the
Respondents it was ordered that this appeal
do stand for Judgment and upon the same coming
for judgment this day IT IS ORDERED THAT:-

(1) the appeal be allowed;
(2) the judgment of the Supreme Court,

Aden (the Honourable Mr. Justice
Blandford) dated the 22nd day of

April, 1965 be set aside and that there

be substituted in lieu thereof the
following Order:

(3) THIS COURT DOTH DECLARE that the
agreement, contained in Clause 3(b) of
the Indenture of ILease dated the 9th
day of Januvary, 1932 mentioned in the
Plaint filed in the gbove Civil Case
No. 378 of 1961 for the sale to the
appellants or their predecessors in
title of the plot of land more
particularly described in the said
Plaint Peing All That plot of land
admeasuring 10800 square feebt or

thercabouts and situated at Hedjuff and

lecased to the appellants or their
predecessors in title under Lease No.

3101, ought to be specifically performed

and carried into execution AND DOTH

ORDER AND ADJUDGE +the same accordingly;

(4) AND IT IS ORDERED that the respondents
do call upon the appellants in writing
to purchase the said plot of land at

the equivalent of five rupees per square
yard and to that end take such steps as

may be necessary to obtain the High
Commissioner's consent;

(5) AND_IT IS ORDERED that the respondents
do pay to the appellants their costs
in this Court and in the Supreme Court.

In the Court
of Appeal for
Eastern Africa

No. 24

Order

6th April



In the Court
of Appeal for
Bastern Africa

6th April
1966
(Cont'd)

No.25

Order
granting
Pinal Leave
to Appellants
to appeal to
Her Majesty
in Council
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GIVEN under my hand and the seal of the
Court at Nairobi, the 6th day of April, 1966.

M.D. DESAI.
REGISTRAR.

COURT OF APPEAL, FOR EASTERN AFRICA.
LSSUED at Nairobi this 8th day of July, 1966.

NO. 25

ORDER GRANTING FINAL IEAVE TO APPELLANTS
APPEAT, TO HER MAJESTY IN OOUNCIL:

IN THE COURT OF APPEAL FOR EASTERN AFRICA
CIVIL APPLICATION NO, 5 of 1966

(In the matter of an Intended Appeal to the Privy
Council)

BETWEZFEN:

THE TRUSTEES OF THE PORT OF ADEN APPLICANTS
- gng -
HORMUSJI K. HATHADARU & ANOTHER  RESPONDENTS

(Intended Appeal from the final Jjudgment of

the Court of Appeal for Eastern Africa Sessions
held at Nairobi dated 6th April, 1966 in Civil
Appeal No. 48 of 1965)

BETWEEN:

HORMUSJI K. HATHADARU & OTHERS APPELTANTS
- and -~
THE TRUSTEES OF THE PORT OF ADEN RESPONDENTS

ORDER

UPON MOTION made unto this Court by Mr. F.A.
Barshim, Advocate for the Applicants for Final
Leave to Appeal to Her Majesty-in-Council AND UPON
READING the affidavit of Mr. F.A. Barahim, sworn

on the 29th day of September, 1966 AND UPON HEARING

Mr. K.H. Daftari, Advocate for the Applicant and

10
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Mr. M.H. Mansoor, Advocate for the
Respondents.

THIS OOURT DOTH HEREBY give leave to
the Applicants to appeal to Her Majesty-in-~
Council against the Judgment and Order
dated 6th April, 1966 in Civil Appeal No.43
of 1965.

Given under my hand and seal of the
Court at Aden this 8th day of October, 1966.

E.G. BLANDFORD

Judge, Supreme Court, Aden as
Judge of the Court of Appeal
for Eastern Africa.

In the Court
of Appeal for
Eastern Africa

No. 25

Order granting
PMnal Leave to
Appellants to
appeal to Her
Majesty in
Oouncil

8th October
1966
(Cont'd)
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NO. 26
ORDER GRANTING FINAL I.E/VE
T LSO TS TO )
T s o & I\

IN THE CQURT OF APPEAL FOR RASTERN AFRICA

CIVIL APFLICATION IO, & OF 1966

(In the matter of an Intended .ppeal to the
Privy Council)

BETWIL LN

1. HORMUSJI KATKHASRU HATHADARU
2. MINOCHER R.TANCHAW BHAVNAGRT

Executors and Legal
Representatives of the
Deceased: Dinshaw H.C.Dinshaw )APPLIC.NTS

LAND

TRUSTEES TOR THE PORT OF ADEN, ADIN RESPONDENTS

(Intended Appeal from part of the Final
Judgment of the Court of Appeal for
Eastern Africa Sessions holden at
Nairobi dated 6th day of lpril, 1?66,
in Civil Appeal Number 48 of 1965

BLTWEEDN

1. HORMUSJI KAIKAORU LATHADARG
2 . ‘\»RIIVLAN WNCI—J—-FR i.n J .I.(. .L)I V. L:'—J.L
3. YINOCHER RATuiSde BILAVIIAGRI

Executors and Legal
Representatives of the
Deceased: Dinshaw H.({.Dinshaw)APPLICANTS

N NN SN

A WD

TRUSTEES FOR THE FORT COF LDEN, DEN RESPONDENTS

ORDERDR

UPON AFPLICATION made to this Court by
Counsel for the above named Applicants on the 12th
day of November, 1966, for Orders (a) for

10

30
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extension of time for entering into security
as ordered in this Court's order dated the
9th day of July, 1966 granting the

Applicants conditional leave to appeal (2)
for such variations of the said Order and
such directions as this Court nay think fit
(3) for final leave to appeal and (4) that
such appeal be consolidated with the appeal
to Her Majesty in Council lodged by the
Respondents. AND UrON HELRING this 3rd day
of December, 1966, !, HHusain Mansoor, Counsel
for the Applicants and reading his affidavit
sworn on the 8th day of November, 1966, AND
UPON HEARING X.R. Daftari, Counsel for the
Respondents, T4AIS COURT DOTH CROER:

(1) That the time for entering into security
as aforesaid be extended up to 12th day
of November, 1966 and that as this Court

is satisfied that such security as afore-

said has been entered into, final leave

to appeal be and is hereby granted to the

Applicants:

(2) That the Appeal of the Resvondents and
the appeal of the Applicants be
consolidated:

(3) That the costs of this Application be
costs in the intended appeal subject to
the provisions in regard thercto
contained in the security entered into
by the Applicants.

GIVEN wunder my hand and the Seal of the
Court at Aden the 3rd day of Deccember, 1966.

%.G. BLANDFORD

JUDGE, SUPREME COURT,
AS JUDGE OF THE COURT OF
APPEAL FOR ILSTERN AFRICA

In the Court
of Appeal
for Eastern
Africa

No. 26

Order
granting
Final Leave
to
Respondents
to Appeal to
Her Majesty
in Council
3rd December
1966

(Cont'd)




 EXHIBITS

DEFENDANTS
DOCUMENT

Cc17

Circular No.
3472 as to
housing of
Coolies

19th August
1929,

109.

EXHIBITS

EXHIBIT C.17 ~ CIRCULAR
NO.3472 AS TO HOUSING OF
COOLIES

SETTLEMENT OFFICE,
Aden, 19th August, 1929.
CIRCULAR NO, 3472

At an informel meeting held at the Residency
at 6-30 p.m. on Monday 12th August, 1929 the
question of the housing of coolies in connection 10
with the prevention of further Plague Epidemic
was considered, representatives of Messrs. Cory
Bros. & Co., and of Messrs. Cowasji Dinshaw &
Bros. being present.

The Resident said that the obvious remedy for
the present overcrowding of coolie quarters at
Tawahi was to apply strictly the Settlement Rules
on the subject and to arrange for the deportation
of coolies for whom no accommodation existed. He
was not prepared to leave matters as they stood 20
and he believed that the right course would be for
the principal employers of labour concerned to
co-operate in the provision of additional suitable
accommodation particularly for local labourers.

The present overcrowding in the coolie lodging
houses at Tawahi might be tolerated for a little
longer provided that there was reasonable certainty
that the additional accommodation might be
provided at an early date.

In this connection it was pointed out that 30
Messrs. Cory Bros. & Co. Ltd. had on their own
initiative provided accommodation for 175 coolies
at Hedjuff in a pucka built house of simple design.

If the other Shipping Firms will follow their
lead according to the number of coolies employed by
them the question of the deportation of houseless
coal cooclies to the detriment of the work of the
port need not arise.

It is recognised that there is a large pool
of labour and that coolies do not always work for 40
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one firm but the Manager, Messrs. Cory Bros.
& Co. statces that although they do not compel
coolies living in their quarters to work
solely for them they nevertheless find it
great convenience to have them living close
at hand.

It was decided by the Resident that any
coolies quarters in which no rent was charged
should be frec of all Settlcment taxes and
that if suitable Scttlement land was available
it should be given frce of charge.

A meeting to consider the matter will

be held at the Port Trust Office on Tuesdeay

27th, instant at 9-30 a.m. and if possible
you are please requested to attend.

Sd/~ D.S. Johnston
Major, R.E.
Chairman, Aden Settlement.
To:
The Agent, P. & O. S.N. Co.,
" Manager, Messrs. Cory Bros. & Co.
" Luke Thomas & Co.

Framroze H.C. Dinshaw, Esqg. (Messrs.
Cowasjee Dinshaw & Bros.)

EXHIBITS
DEFENDANTS
DOCUMENT

Cc17

Circular No.
3472 as. to
housing of
Coolies

O9th August
929
(Cont'd)




DEFENDANTS
DOCUMENT

. C.18

Conference
Note with
Note by
Political
Resident
12tk August
1929.

1M1.

EXHIBITS

EXHIBIT C18 - CONFERENCE
NOTE WITH NOTE BY POLITICAL
RESIDENT

CONFERENCE NOTE

THE RESIDENCY,
Aden, 1l2th August, 1929.

Present:~-

The Resident, (Sir Steward Symes)

Major D.S. Johnson, R.B. Chairman, 10
Aden Settlement,

Major C.L. Bilderbock, I.N.S. CAMO.
W. Meek, Esquire,

Mr. Framroze H.C. Dinshaw,

A.D.C.

SUBJECT:- Plague Precautions Against.

The Resident referred to various recommendations
by the Committec Appointed after the plague epidemic
in 1928 vide his note attached.

(1)

(2)

(3)

A further reminder on the subject of the 20
printed reports to issue if they are not
received soon.

Resident said he attached much importance

to the early appointment of Medical Officer
of Health. He had discussed the matter with
the Surgeon General at Bombay and suggested
that Government should defray part of the
cost of a really reliable man. Major
Bilderbock promised to enquire demi-
officially from the Surgeon General as to 30
whether (a) Government contribution, and (b)
a suitable candidate were likely to be
forthcoming.

The Resident said he was convinced that
compulsory Certification of deaths should
be maintained and would press this view
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upon the Settlement Coumittee.

Major Builderbeck said that medical
examination of a percentage of the
rats caught was desirable,.

He would consult with the Military
authorities as to whether, and on what
terms they could undertake regular
examination.

Accommodation:~

(5)

The natter was discussed on the lines of
the note. The Resident said he was not
prepared to leave matters as they are
and believed the right course would be
for the principal employers concerned
to co-operate in the provision of
additional suitable accommodation,
particularly for coal labourcrs. The
present congestion in coolie lodging
houses in Tawahi might be maintained a
little longer if there was reasonable

DEFENDANTS
DOCUMENT

.18

Conference
Note with
Note by
Political
Resident

——————

12¢h August
198290
(Cont'd)

certainty that the additional accommodation

would be provided at an early date.
Alternatively he was disposed to stop the
congestion by strick application of
(Settlement) housing regulations and
force coolies who were not properly
housed to leave Tawahi.

Major Johnston undertook to convene a
formal meeting of local heads of firms,
viz:- Cory Bros. Ltd. Luke Thomas &

Co. Ltd., P. & O. and Cowasjee Dinshaw &
Bros. and discuss with them the
feagibility of combination to provide
coolie quarters for 200 - 300 coolies

on some cenbtral site.

The Resident suggested that the Settlement
would be justified in promoting a private
building scheme of the kind, by

assistance in obtaining a site and special
abatenent of rates.
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113.

Precautions against Plague at Aden

After the outbresk of plague in 1928, a

number of precautionary measures were recommended
to be taken. '

(1) Public instruction. The basis of this should
be the reports by Colonel Phipson and
Mr. Chitre. These reports went to Boumbay
to be printed, and a reminder has been
sent. When received copies should be
ciroulated to local bodies likely to profit 10
by them. Material in these rceports could
be used for talks to children in schools
and boy scouts. Public lectures if
possible with slides ~ might be given.

(2) Appointment of a Medical Officer of Health
for the Settlement.

This has been approved in principle by the
Executive Committce and inguiry has been

made as to the possibility of getting

a suitable man through the Government of 20
Bombay.

(3) Compulsory certificates of deaths before
urigi

Temporarily re-introduced in connection
with the present small-pox epidemic.
Question of its permanent enforcement under
Settlement rules is still open.

(4) Rat catching compaign.

Has been maintained.

(5) Improved accommodation for coolies. 30

It is gencrally admitted that the original
source of infection was by coolies, and
that the rapid spread of the discase to
epidemic proportions was due to numbers

of them living in congested - and often
insanitary - houses in the ccentre of Tawahi.
Compulsory segregation and accommodation

of coolies in premises to be built and
maintained at the public cost was

advocated. I disagreed and postulated
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that unless coolies paid commercial rents
neither public nor private enterprise could
function economically. The upshot of an
inquiry into wages of coolie casual labour
was that they are very low - scarecely above
pre-war rates - as compared with (e.g.)
Egyptian ports, but that standards of work
were also low. Coolies were content to spend
the minimum on their food and accommodation.
TheKein lies the existing menace to the health
of Aden.

A simple course would be strict enforce-~
ment of present (Settlement) regulations as
regards housing conditions to present
congestion etc., and the expulsion from the
Settlement of any surplus coolies for whon
suitable accommodation is not available. Its
effect would be restriction of labour market,
higher wages and interference with the normal
and economic working of the port. A palliative
course is for private employers of coolies
to supplement and improve as far as they can
existing accommodation for the labourers
required.

(84) G.S. Syumes
Regident etec.
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EXHIBITS

EXHIBIT. C.19 - CONFERENCE
PROCEEDINGS

Proceedings of a Conference held at the
Port Trust Office on 27th August, 1929 to discuss
the question of the accommodation of Coal and
Cargo Ooolies.

PRESENT : ~
Major D.S. Johnston, R.E. Chairman, Aden
. Settlement. 10
Mr. W. Hook . Messrs. Cory Bros
& Co. Ltd,

" A H. Adems Messrs. Iuke

1 S.N. Day Thomas & Co. Ltd.
Captain H. Elliot Smith P & 0.S.N.Co.

Mr. Framrozec H.C. Dinshaw Messrs. Cowasji
Dinshaw & Bros.

The Chairman referred to the Circular Memo
dated 19th August 1929 convening the Conference
which is attached. 20

He also referred to the Census figures for
1921 showing that there were the following houseless
Coolies in Tawahi, Hedjuff, Maalla and Crater
in that year:-

Tawahi 1450
Hedjuff 344
Maala 544
Crater 1206

The inference which he drew from these
figures was that the coolies of all sorts preferred 30
to save house-rent by living houseless in Coffee
shops and Rating houses and that all employers
of labour profited in the relatively low rate
of wage pald, not the Shipping Firms alone, but
that the latter were the largest employers of
Coolie labour.
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Mr. Hook recommended that the best DEFENDANTS
solution of the matter would be to build DOCUMENT
accommodation for 800 Coolies at Hedjuff and —e
to have compulsory segration there for all C. 19
corgo and coal coolies, and that the four Conf
large Firms should bear an equal share in the Po erg?geﬁ
cost, apart from a large secttlement contri~ roceedlings
bution, as representing the other rate payers, et
who are employers of the equally large 27%h August
number of houseless Coolies of Tawahi and 1929
Hejuff not connected with the Shipping Firms. (Cont'd)

He stated that he would be prepared to
recomaend such a contribution from his Firm
owing to the urgency of the matter although
they had already provided quarters for 175
men. He stated further that he had found some
trouble in employing only the men housed by
his Firm because of jealousy on the part of
men housed at Tawahi, so that a central
housing scheme would be advisable and beneficial.

In the discussion it was agreed that
Contractors, shop keepers etc. and the Aden
Settlement and Port Trust and Government
Departments employed these Coolies on all sorts
of work without considering how and where they
were housed and that any accommodation provided
at Hedjuff for Coal and Cargo Coolies would
set free accommodation for some of these house-
less men.

Mr. Adams and Mr. Dey stated that Iuke
Thomas & Co. had provided accommodation for 75
wharf Coolies at Hedjuff and they were not
prepared to recoumend their Dircctors to build
any further quarters. They suggested that if
the P & O and Messrs. Cowasjee Dinshaw & Bros.
could see their way to provide accommodation
similar to that already done by Messrs. Cory
Brothers & Co. Ltd., and Mcssrs. Luke Thomas &
Co. Ltd., and the regulations regarding the
limitation of numbers residing in Tawahi houses,
was enforced, the difficulty would be solved.
They felt that to embark on a large segration
scheme at once would be to take the risk of
the ignorant Coolies taking offcence and marching
out on masse as they did in General De Brath's time.
On the other hand they would be ready to ask their
principals whether in the event of the scheme
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being proceeded with they would be willing to
give the site selected frec for the purpose,
as their full share of the cost of the scheme.

Captain Elliott Smith stated that he could
not bind his Company to agree to contribute to
any housing scheme for Coolies but that if any
such scheme should be necessary it should
preferably be under official control.

Mr. Framroze H.C. Dinshaw stated that
Cowasji Dinshaw & Bros. pay one or two muccadums
30/~ rupecs cach for housing allowance for the
Coolies under them but that no particular houses
are provided.

He said that he would recommend his firm to
join in a Genergl Housing Scheme provided that
the coolies were compelled to live in the lines
provided and that if the lines were a failure
the Companies be relieved of their share of
the cost.

Sd/- D.S. Johnston
Major, R.E.
Chairman

Aden Port Trust.

10

20
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EXHIBITS

EXHTBIT C.20 -~ CONFERENCE
PROCEEDINGS

ACCOMMODATION FOR COOLIES

Meeting held at the Port Trust Office at 10-~30
2.m. on December 30th 1929.

PRESENT : -

Sir Stewart Symes, X.B.E. C.M.G., D.S8.0.,
Resident and Commander-in-Chief.

10 Lt. Col. B.R. Reilly, C.I.E., 0.B.E.
Major D.S5. Johnston, R.E.
Sir Hormusjee C. Dinshaw, K%t.

Mr. W. Meck, Manager, Messrs. Cory Bros.
& Co. Ltd.

Captain A. Messenger, Agent, P. & O.
S.N.Co.

Mr. E.S. Murray, O0.B.E., Manager, Messrs.
Luke Thomas & Co. Litd.

Sir Hormusjee C. Dinshaw stated that as
20 B.I. Agents they agreed to the scheme for the

acconmodation of coolies, but wished to emphasize

the following points:-~

(1) The Mukkadums must be attracted to
the scheme by allowing them to have
coffee shops and to cater for their
men.

(2) The Accommodation should be in three
or four sites and not concentrated, so
that if one locality was in quarantine

30 due to some outbreak of disease the
Coolies from the other localities
night be available for work.

The Resgident stated that he had consulted

DEFENDANTS
DOCUMENT

Cc.20

Conference
Proceedings
30th December
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the C.A.M.0. and had been informed that there

was not any objection to (2) provided that the
sites were reasonably near so as to be controlled
by one Subordinate Medical Officer.

Captain Messenger stated that the P. & O.S.N.
Company had agreed to the scheme in principle
and that they would be responsible for
accomnodation for 300 coolies preferably on the
Messageries site. He was opposed to concentration
on one sitc. 10

Mr. Meek stated that as far as his firm
was concerned they would like to pubt up a large
two storied block alongside the present Cooly
block to take 246 Coolies giving a total
acconnodation of 416 Coolies zlbtogether. He was
in favour of a Coffee Shop being put up by his
Firm quite out side the accommodation schecme 8o
that the building might be rented out to sone
responsible Contractor. The other Firms prcefer
that the Coffec shops should be put up by the 20
public bodies as part of the schcne.

The Resident recapitulated the terms of
assistance by Public Bodies i.e. up to 50%
of the total cost of buildings and site.

This assistance to be given in the form
of (1) free site (2) abatement of usual House
Tax (3) Latrines and washing places to be
constructed by Public Bodics, also Goffee
shops if inside thce scheme. A Grant-in-aid of
the balance if any. 30

The sitc to be leased frce on the clear
understanding that if used for any other purpose
it nmust be paid for. In this way the public
interests would be safc guarded. The rate of
guit rent to be the lowest rate permissible.

There was some discussion on the matter
during which Mr. Murrey rcpresented that his
firmn ought to be excused from participation
in the Scheme beyond the accommodation (98)
already provided, beccause their business had 40
dwindled down to a small figure and was
connected entirely with cealing no cargo work
being undertaken by them. He agrecd that
his Firm night be asked to give a site for
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Coolie accommodation at a reasonable figure DEFENDANTS
say Rs. 2-8-0 per square yard. DOCUMENT
Sir Hormusjee C. Dinshaw agreed that C.20

the new accommodation to be provided by his
Firm should be for 200 and suggested a site
near the Mosque near his garage.

Conference
Proceedings

It was agreed that the Messageries %ggg December
Maritinmes be approached for the purchase of a (Cont 'd)
part of their land at a reasonable rate ond ont "4
that if this proved unsuccessful the
accoumodation for the P. & O. Coolies should
be on part of the site of Luke Thonas & Co.
with a site at the back of the small burial
ground (at present used as a camel Zariba)
for the Coolies of Messrs. Cowasjee Dinshaw
& Bros. or a site terraced on the hill side
behind the large existing Coffee Shop. It was
agreed that very adequate latrine accommodation
should be put up and if this did not prevent the
fouling of the hill sides that inpassable barbed
wire fences would be necessary.

S84/~ D.S. Johnston
Major R.E.
Chairman. Aden Settlenment.
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EXHIBITS

EXHIBIT C.21 - ILETTER, COWASJEE
DINSHAW & BROS. TO ASSISTANT
RESIDENT

Subject: Site allotted to us for Cooly
lines at Hedjuff.

We have the honour to inform you that ot the
interview which our Mr. Framroze H.C. Dinshaw had
with the Resident as regards the above natter,
he was asked to sece Major Johnston about the site 10
allotted to us for bullding the cooly lines. Our
Mr. Framroze thercupon saw Major Johnston aond
placed before him our objections to the site
allotted to us. Major Johnston first objected to
our demand, butbt seeing our difficulties he kindly
suggested to Mr. Framrozc to sec you and ask your
assistance to place our case before the Resident,
We, have, therefore, the honour to state here our
objections to the said sitc for favourable
consideration of the Resident. 20

The said site is situated in such close
proxinity to a grave yard that we arc afraid our
coolies might object to residc at such a place.
Even supposing that we succeed in inducing our
coolies to stay there for the present, if at any
time in future these quarters become vacant they
will remain uscless in our hands, as no other
person will be willing to rent then and stay there
on account of the closc proximity of the grave
yard, and all the expenses incurred by us for 30
building the lines would be wasted. This is a
serious objection, as we know that ordinary
people here have a strong prejudice against
residing near a grave yard, and we have to take
into consideration the above contingency, as we
shall have to spend about Rs.20,000/- for building
these lines. Moreover, the site allotted to us
will be very inconvenient for our purposes, as our
coolies stoying there would not be able to sce
the signals from our Hedjuff Wharf. We may here 40
inform you that for thc purposes of shipping we
require gongs of coolies at any hour of the day
or night whencver ships come into the harbour,
and it is very essential for us to inform our
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coolies imnediately a ship comes into the DEFENDANTS
harbour, in order that it may not be delayed. DOCUMENT
Under the circumstances, we shall be C.21
grecatly obliged if the Resident will be kind Lotter
enough to reconsider his deccision as to the CO er
allotted sitc and give us a site near our Dgwaﬁaee&
Motor Garage at Hedjuff in front of the small Blgs ago
nosque situated there. This site will be Afsiétant
very convenient for us, as our coolies will Rfsident
be able to sec from that place all signals ©
at our Wharf, and thus it will be a great :
facility for the shipping in gcneral, as 26th April
also for our work. We trust the Resident 1930 -
will not consider our rcquest unrcasonable, (Cont'd)

as we do not demand a site in the front line
immediately abutting on the main road, but

we shall be content if he will allot to us

a sitc about 25 feet away from the Main Road
at its back, kecping the front site clear.

We beg to enclose herewith a rough sketch of
the said site marking the position of the two
blocks of the proposed cooly lines, in red ink.

We may nention that at the time when the
question of building the cooly lines at Hedjuff
was first raised, thce Scttlement promised to
give us all assistance in their power, and we
feel sure thet the Resident will sce to it that
our difficulties may not be greatly increased
by being forccd to build the lines on a site
which would be inconvenient and unsuitable for
our work.

Trusting you will place this letter
before the Resident for his favourable
consideration and hoping to be excused for
the trouble.
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19th May
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EXHIBIT C,22 - LETTER FIRST
ASSISTANT RESIDENT TO COWASJEE
DINSHAW & BROTHERS,

No.A/-2948
The Residency,
Aden: 19 May, 1930.

To:
Messrs. Cowasjee Dinshaw and Brothers,
Aden. 10

Gentlemen,

With reference to your letters dated 26th
April, 1920 and 1st May 1930 with regard to the
site to be allotted to you for cooly lines ab
Hedjuff, the Resident is preparcd to withdraw
his objections to the site that you wish to
have if the Port Trust and Settlement authorities
are agreeable and if you will undertake to build
the premises without delay.

2. I understand that you are prepared to 20
couplete construction within six nonths from the

tine that the site is leased to you; and that

you will build the lines in accordance with the

plan discussed with Mr. Alexander at the

Residency Office on the 16th instant. The lines

will therefore be wholly on Port Trust land with

the exception of the latrine, which will be on
Settlement land. In order that the necessary
arrangencnts nay be couplcetced with as little

dclay as possible, will you please now comnunicate 30
direct with the Chairnan, Aden Port Trust,

with regard to the site for the lines, and with

the Chairman of thc Settlement with regard to the
site for the latrine.

Yours faithfully,

84/~ B.R. Reilly
Pirst Assistant Resident.
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EXHIBIT C.25 - EXTRACT FROM THE
PROCEEDINGS OF A MEETING OF THE
BOARD OF TRUSTEES

Considered Secretary's note dated 27th May
1930 submitting for the decision of the
Board:-
1. (a) The grant to Messrs. Cowasji Dinshaw
& Bros. of a site near their Hedjuff
10 Garage comprising 1200 sq. yards for

the purpose of building accommodation

for coal and cargo Coolies.

(b) To approve of the form of lease for

the above site.

(e)
2. (a)

To fix the rabte per sq. yd.

To approve of the purchase of a plot
of land from the M.M.Co., as per
plan, amounting to gpproximately

3000 sq. yards, at Rs. 5/- per sq. yd.

20 subject to the option required by the
M.M. Co., in the accoumpanying
correspondence.

(b) To approve of the grant of this site
to the P. & O. Co. for the purpose
of constructing quarters for ocoal
and cargo Coolies.

(¢) To approve of the form of lease for

the above site.

DEFENDANTS
DOCUMENT

C.25

Extracts from
the
Proceedings of
a meeting of
the Board of
Trustees
mammequpnsiabudugnd

19th June 1930

RESOLUTION:- Proposed by Mr. Ahmedbhoy I.A. Laljee.

30 Seconded by Mr. C.H.J. Richmond.

1. (a) That the grant of the site in
question on a 99 years' lease %o
Messrs. Cowasji Dinshaw & Bros.
for the congstruction of
accommodation for coal & cargo
coolies be sanctioned, subject to
approval of Government.

That the draft form of Lease be
approved.

(v)
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Proceedings
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19th June 1930
(Cont'd)

2.

125.

(¢) That for the purpose of the Grant-in-

ald sanctioned under Board Resolution
No. 15, dated 23rd January, 1930

the value of this land be fixed at Rs.
5/- per sq. yard and that this rate
be inserted also in Clause 3a of the
lease.

Carried by a majority of votes.

Mr. Framroze H.C. Dinshaw left the meeting
whilst this was under discussion. 10

Proposed by Mr. G.H.J. Richmond.

Seconded by Mr. Framroze H.C. Dinshaw.

(a)

(v)

(e)

That the purchase of the plot of land
from the M.M. & Co., as per plan, at a
rate of Rs. 5/- per sq. yard, be approved
the M.M. Co. having the option to
repurchase the land at the same rate,

but also peaying compensation for the
buildings erected thereon, if at any

time the land is no longer required for 20
the accommodation of coal and cargo
Coolies. Should the M.M. & Co. not wish
to declare this option then offered to
them, the option shall be deemed no
longer to exist.

That the grant of the site in question

on a 99 years'! lease to the P. & O. Co.

for the construction of accommodation for
coal and cargo Coolies be sanctioned,
subject to the approval of Government. 30

That the draft form of Lease be approved.

Captain A. Messenger, Agent, P. & O. Co.

retired whilst the question of their site was
discussed.

Carried.
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EXHIBIT Gl -~ LETTER -~ CHAIRMAN,
ADEN PORT TRUST TO FIRST ASSISTANT
RESIDENT

The First Assisbtant Resident,
ADmI

Sir,

Lease of land for the accommoda-
tion of Coal and Cargo Coolies.

10 I have the honour to enclose, herewith,
copy of Board Resolution No. 160, dated 19th
June, 1930, and to request that the sanction
of Government may be granted to the lease of

the sites in question to the respective
Companies for a period of 99 years in
accordance with Section 23(2) of the Aden
Port Trust Act.

I have the honour to be
Sir,
20 Your most obedient servant
(8d).. Illegible.

Ag. Chairman.
Aden Port Trust.

Accompts:
2 Plans Nos. 17-A-1788 & 1789.

DEFENDANTS
DOCUMENT

G.1l

Letter -
Chairman, Aden
Port Trust to
Pirst
Assgistant
Resident

24th June 1930
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EXHIBITS -

EXHIBIT G2 -~ GOVERNIMENT RESO-
LUTION 7509

Aden Port Trust

2231
31/7/30 Lease of land for the accommodation
of Coal and Cargo Coolics at Aden.

Government of Bombay,

Political Department,

Resolution No. 7509, 10
BOMBAY CASTLE, 23rd July 1930.

Letter from the Chairman, Aden Port Trust, No. 2224,
dated the 24th June, 1930:-

"I have the honour to enclose, herewith, copy
of Board Resolution No. 160 dated 19th June 1930,
and to request that the sanction of Government may
be granted to the lease of the sites in question
to the respective Companies for a period of 99 years
in accordance with Section 23(2) of the Aden Port
Trust Act." 20

Memorandum from the Resident and Commander-in-
Chief, Aden, No. A/357/3937, dated the 5th July
19303~

"Submitted to Government in the Political
Department, Bouwbay, for favour of sanction.

RESOLUTION --- Sanction is accorded under
Section 23(2) of the Aden Port Trust Act, 1888, to
the lease of the sites in question to the Companies
concerned for a period of 99 years.
By order of the Governor in Council, 30
(84) Illegible.
For Secretary to the Govermment of Bombay
Political Department.

To The Resident and Commander-in-Chief, Aden,
The Chairman, Aden Port Trust, (with the plan)

"Iyped as an Accompaniment to this Resolution,
C.S. No. 378/61 - Exhibit G.2 -~ (Sd) E.G.
Blandford, 17/2/65
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EXHIBIT C.24 - LETTER - COWASJEE
DINSHAW & BROS, TO CHAIRMAN, ADEN
PORT TRUST

COWASJEE DINSHAW

& BROS. Steamer Point,

Aden, 27th June, 1930
The Chairman,
Port Trust,
ADEN,
Sir,

Subject - Accommodation for Coal
and Cargo Coolies

We have the honour to acknowledge
receipt of your letter No. 2222 dated 24th
instant giving us approximate figures of the
cost of the proposed cooly quarters at
Hedjuff, which we have considered carefully.
In our opinion the cost of site shown at
Rs.5/- per square yard is very high

particularly in view of the present depressed

times, and we do not think the figurec
represents marked value of the land in these
days. We believe Rs. 2/8/- per square yard
correctly represents the value of the land
in question in these times of unprecedented
depression in this port, and we shall
therefore be glad if you will kindly reduce
your figure accordingly.

We have the honour to be,
Sir,

Your obedient Servants,

(8gd)-

Cowasjee Dinshaw.

DEFENDANTS
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Letter -
Cowasjee
Dinshaw & Bros.
to Chairman,
Aden Port
Trust

27th June 19%0
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EXHIBIT C.25 -~ LETTER, ACTING
OHATRMAN, ADEN PORT TRUST TO
COWASJT DINSHAW & BROTHERS.

No.2309 of 1930 D/ 1st July, 1930

Messrs. Cowasji Dinshaw & Bros.
ADEN.
Dear Sirs,

Subject -~ Accommodation for Coal
& Cargo Coolies. 10

I have the honour to acknowledge receipt of
your letter of 27th June, 1930 regarding the price of
the land allocated to you for the Cooly lines.

The figure was fixed by the Board asnd an
amendment to fix the cost of the site at a lower
figure could not find a scconder.

Under these circumstances I cannot see how the
matter can be brought before the Board again.

The price is considered a fair and reasonable
one and it wmust be remembered in referring to the 20
present depressed times that the lease is for 99 years.

The Board agrecd to contribute a maximum of
Rs. 25,000/~ towards the scheme for housing Coal &
Cargo Coolies and any allocation of land at a rate
below its market valuc would result in their actual
contribution exceeding the sum fixed by the Board
Resolution and approved by Government.

A reduction to Rs.2-8~0 per sq. yard would result
in the Board's contribution being exceeded by
Rs. 3,000/-. 30

I have the honour to be
Dear Sirs,
Your obedient servant

(8D)
Ag. Chairman, Aden Port Trust.
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EXHIBITS DEFENDANTS
EXHIBIT C.26 - LETTER - COWASJEE DOCUMENT
DINNSHAW & BROS. to CHAIRMAN, ADEN c.06
PORT TRUST °
Letter -
Cowasjee
Dinshaw & Bros
Steamer Point, to Chairman,
Aden, 2nd July, 1930 moen Port
The Chairman P
Aden Port Trust, 2nd July 1930
Aden.
Dear Sir,

We beg to acknowledge receipt of your
letter No. 2222 of 1930 dated the 24th ultimo.

As regards the 50% Grant-in-Aid, we shall
be obliged if you will be so kind as to explain
to us how the figure of Rs.200/- mentioned in
Item No. 2 has been arrived at. In this
connection we beg to point out that since you
have once capitalised this Abatement of House
Tax at the round figure of Rs.4,000/- the house
whether utilised as Cooly ILines or for any
other p ose (in case coolies refuse to occupy
the house) shall be exeupt from House Tax for
ever. We shall thank you to confirm this.

Yours faithfully,

(SD) - Cowasjee Dinshaw & Bros.
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EXHIBIT C.27 - LETTER - ACTING
CHAIRMAN, ADEN PORT TRUST TO
COWASJI DINSHAW & BROS.

No.2345 of 1930. D/~ 5th July, 1930.

Messrs. Cowasji Dinshaw & Bros.
ADEN.

Dear Sirs,

Subject: Accommodation for Coal
& Cargo Coolies 10

I am to enclose herewith a copy of Lease which
it is proposed to execute in connection with the
above site.

With regard to Clause 3(c) this has to be
included as the Lease is a Port Trust Lecase and
they are unable to commit the Aden Settlement in

any way.

You will consequently be given a letter by
the Aden Settlement setting forth the position as
regards these taxes. 20

In accordance with the Port Trust Act the
sanction of Government is required to any lease
for a term exceeding 21 years and this sanction
has been gpplied for but can hordly be received
before the expiry of a month but there is no
reason why any delsy should take place in putting
the work in hand.

Yours faithfully,

(8D) -
Ag. Chairman. 30
Aden Port Trust.

Copy to: The First Assistant Resident, Aden.
The Chairman, Aden Settlement, Aden.
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EXHIBITS DEFENDANTS
EXHIBIT C.28 - LETTER, COWASJI DOCUTTENT
DINSHAW & BROS. to GHAIRMAN 5. o5
ADEN PORT TRUST. i
Lette;‘e'_
Steamer Point, goggggl 22n9ha“

Aden: 5th December, 1930. Chairmon, Aden

The Chairman, Port Trust
Aden Settlement, 5bh'5;;;;ber
ADEN, 3030

Dear Sir,

Subaect - Accommodation for Coal
and Cargo Coolies

With refercnce to the site allotted to
us for building the cooly quarters, we have
the honour to draw your attention to the very
high price of Rs. 5/- per square yard charged
to us by the Aden Port Trust for the land. It
is our considered opinion that the lond, if
put vp for sale to the publiec, will not fetch
even half the price which the Port Trust
requires, and taking into consideration the
present acute trade depression we think it
would be difficult even to find buyers for
this land which can be considered practically
as waste land. We may here draw your
attention that the Aden Port Trust is also
interested in this scheme for housing the
coolies and they had expressed their willing-
ness to give every assistance in their power
to this scheme when it was first proposed.

In view of these circumstances we beg
to request you to assist us in this matter and
to be so good as to take steps to induce the
Aden Port Trust to reconsider their decision
and reduce the price of this land to a
figure which can be considered as representing
the value of the land more correctly.

We understand that the land on which
Messrs. Cory Bros. & Co. Ltd. have buillt
their cooly quarters, has been given to them
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by the Aden Settlement at the price of Re.l/-
per square yard, and it is also for this

reason that we now approach you to use your
influence as Chairman of the Aden Settlement

to get the Port Trust to reduce the price for
the land given to us. We may add that the site
granted to Messrs. Oory Bros. is better

situated than our site in point of health, and
as it is abutting on the sca-front it is

much more convenient than our site for having
the coolies transported through their wharf

to the steamer. It thereforc seemns incquitable to
charge us for our land five times the rate which
Messrs. Cory Bros. have been chargced.

Yours faithfully,

(8D)
Cowasjee Dinshaw & Bros.

10



10

350

134,

EXHIBITS

EXHIBIT C.29 - LETTER COWASJEE
DINSHAW & BROS. TO CHAIRIMAN,
ADEN PORT TRUST

Steamer Point,
Aden, 14th February, 1931.
The Chairman,
Aden Port Trust,
Aden.
Dear Sir,

Re: Accommodation for coal and
cargo coolies.

With reference to previous correspondence
herein we beg to return hercecwith the original
and duplicate copies of the Lease for the site
leased to us at Hedjuff for the above purpose.
The said copies of the Lease were sent to us
by you with your letter No. 3400 of 1930 for
our approval, but in vicw of the fact that
thereafter the Port Trust were good enough
to reduce the price of the site and also in
view of the decision of the Aden Settlement
Committec as regards the House Tax and the
quit-rent on the above sitc we think that
the conditions of the lease require sonme
alterations before we can approve the same.

We shall thereforce thank you to be good
enough to make the necessary alterations in
the conditions of the Lecase and return the
amended Lease to us at an early date for our
approval.

We remain, Dear Sir,
Yours faithfully,

(8D) Cowasjec Dinshaw & Bros.

DEFENDANTS
DOCUMENT

C.29

Ictter -~
Cowasjee
Dinshaw & Bros
to Chairman,
Aden Port

Trust
L

l4th February
1931
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Letter -
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Secretary,
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EXHIBIT C.30 - LETTER COWASJEE

DINSHAW & BROS. TO THE SECRETARY
ADEN PORT TRUST

Steamcr Point,
Aden: 7th Moy, 1931.

The Secretary,
Port Trust,
Aden.

Dear Bir,

Coolie Quarters

We are in receipt of your letter No. 13508
of 1931 dated 22nd April and as requested are
forwarding herewith o statement showing
separately the cost of each of the two blocks
and kitchen.

Yours faithfully,

(SD) Cowasjee Dinshaw & Bros.

10
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EXHIBIT C,31 - LETTER, CHATRMAN

ADEN PORT TRUST TO COWASJI DINSHAW
& BROS.

No.5998 of 1931.

Executive Committee of
the ADEN SETTLEMENT.

4th Novenber, 1931.

Fron, The Chairman,
Aden Settlement,
Aden.
To, Messrs. Cowasji Dinshaw & Bros.

Aden.

SUBJECT :- Accommodation for coal
& cargo coolies.

Dear Sirs,

Slip.13

terms of the coolie housing scheme, has been
assessed for taxation purposes as follows:-

(a) Gross rateable value token @
of the capital cost of
Rs.26824 including valuc of
land viz.Rs.3249-7-0 &
Rs.1448-14~0 the cost of
latrine & extension of
cooking shelter.

(b) Rebate of 10% covering all )

allowance for repairs or Rs. 206~0-0

sny other account whatever
(Settlement Rule 69).

With further reference to this Office
No.5689 dated 8th December, 1933 on the above

quoted subject, I have the honour to state that
the new coolie line constructed by you under the

Rs.2066~0-0

Net assessable rateable value ...

Rs.1860-~0-0

DEFENDANTS
DOCUMENT

C.31

Letter,
Chairman
Aden Port Trust
to Cowasji
Dinshaw & Bros.
naiieuinkyjuiedguie
4th November
1931
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137.

(1) House & property tax @ 9%
on the net rateable value Rs.167-6=5
of Rs.13%60/-

(2) General Sanitary tax @ 4%
on the net rateable value.

(3) Quit-rent on 1299.78 square
yards @ 6 ples per sq.yd.

3 Rs. 83-11-2

g Rs. 40-10-0

Rs.291~11-7

Payable to
P. Trust.

Payable to
Settlement.

or say Rs.l24-5-2 per annum (payable for &
from the year 1931-32 coummencing lst April,
1931) excluding the house tax of Rsg.167-6-5
allowed as an azbatcuent.

2. As regards the apportionment of the
cost, a net balance of Rs.5702~1%-% will Dbe
refunded to you in due course.

10
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EXHIBITS DEFENDANTS
EXHIBIT C.32 - LETTER COWASJEE Doq____T
DINSHAW & BROTHERS TO CHAIRMAN C.32
ADEN PORT TRUST *
Letter,
: Cowasjce
MESSRS. COWASJEE DINSHAW & BROS. Dinshaw &
Bros. to
STEAMER POINT, Chairman Aden
ADEN Port Trust

29th Novemb 1931.
? ovember, 193 29th November

The Chairman, 1931
10 Aden Settlement,
aA..DEN- °

Sir,

Cost of Erecting Cooly Lines
Lpportionment of

With reference to your letter No. 5998 of
1931 dated 4th November, 1951 we accept your
figures and shall be obliged to be favoured
with your cheque for Rs.5702-13-3% in due course.

Yours faithfully,
20 (8D) Cowasjce Dinshaw & Bros.

No. 6591 of 1931.

SETTLEMENT OFFICE,
ADEN, 30th November 1931

Copy to:
The Chairman, Aden Port Trust, for

information with reference to this office No.
5999 dated 4th November, 1931.

(Sgd)
CHATIRMAN, ADEN SETTIEMENT..
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EXHIBITS

EXHIBIT C.35 EXTRACT FROM PROCEEDINGS
OF MEETING OF THE BOARD OF TRUSTEES

Accompaninent to Government Resolution,
Political Department, No. 7509,
Dated the 22nd July, 1930,

Extract from the proccecedings of a meeting of
the Board of Trustees held on the 19th June, 1930.

160. Considered Secretary's note dated 27th
Nay, 1950 submitting for the decision of the 10
aI'd--

1. (a) The grant to Messrs. Oowasji Dinshaw and
Bros. of a site near their Hedjuff Garage

comprising 1200 sq. yards for the purpose of building
accomodation for Coal amd Cargo Coolies.

(b) To approve of the form of Lease for the
above site.

(¢) To fix the rate per sqg. yard.

2. (a) To approve of the purchase of a plot of

land from the M.M. Co., as per plan, amounting to - 20
approximately 5000 sq. yards, at Rs.5/~ per sq.

yard, subject to the option required by the M.M. Co.,

in the accompanying correspondence.

(b) To approve of the grant of this site to
the P. & 0. Co. for the purpose of constructing
quarters for Coal and Cargo Coolics.

(¢) To opprove of the form of Lease for
the above sitec.

RESOLUTION:~ Proposed by Mr. Ahmedbhoy I.A.Laljee.

Seconded by Mr. G.H.J. Richmond.

1. (a) That the grant of the site in question
on a 99 years' lease to Messrs. Cowasjl Dinshaw &
Bros. for the construction of accommodation for
Coal & Cargo Coolles be sanctioned, subject to
approval of Government.
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(b) That the draft form of Lease be
approved.

(c) That for the purpose of the Grant-
in-Aid sanctioned under Board Resolution
No.1l5, dated 23rd January, 1930, the value
of this land be fixed at Rs.5/~ per sq.
yard and that this rate be inserted also
in Clause 3a of the Lease.

Carried by a majority of votes.

Mr. Framroze H.C. Dinshaw left the
neeting whilst this was under discussion.

Proposed by Mr. G.H.J. Richnmond.
Seconded by Mr. Framroze H.C. Dinshaw.

2. (a) That the purchasc of the plot of

land from the M.M. Co., as per plan, at a rate
of Rs.5/- per sq. yard. be approved; the
M.M.Co. having the option to repurchase the
land at the same rate, bub also paying
conpensation for the buildings erected thercon,
if at any time the land is no longer required

for the accoumodation of Coal and Cargo Coolies.

Should the M.M. Co., not wish to declare this
option when offered to them, the option shall
be deemed no longer to exist.

(b) That the grant of the site in question
on a 99 years' lease to the P. & 0. Co. for the
construction of accommodation for Coal and
Cargo Coolies be sanctioned, subject to the
approval of Government.

(¢) That the draft form of Lease be
approved. .

Captain A. Messenger, Agent, P. & O0.S.N.
Co. retired whilst the question of their site
was discussed.

Carried.
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EXHIBITS

EXHIBIT "F" -
LEASE

THIS INDENTURE made the 9th day of January 1932

between the Trustees of the Port of Aden (hereinafter

called the Lessors which term shall be deemed to
include their successors in office and assigns for
the time being unless such interpretation shall be
excluded by the context) of the one part, and Sir
Hornusjee Cowasjee Dinshaw Kt. I.T.0., 0.B.E.,
Cowasjee Dinshaw, J.P. Sorabjee Dinshaw and
Rustomjee Dorabjee Dinshaw (heroinafter called the
Lessees which term shall be deemed to include their
heirs, executors, administrators and assigns unless

such interpretation shall be excluded by the context)

of the other part

WHEREAS by Board Resolution No. 160 dated 19th
June 1930, it was resolved by the Lessors to grant
to the Lessees a lcase of the plot of land herein-
after referred to

NOW THESE PRESENTS WITNESS that in consideration

of the rent hereby reserved and the conditions on
the part of the Lessees hereinafter contained, the
Lessors do hereby lease and demise to the Lessees
ALL THAT plot of land contained by admeasurement
10,800 square feet, be the same a little more or
less situated at Hedjuff which plot of land is more
particularly described in the Schedule hereto and
delincated on the site-plan attached hereto

EXCEPT AND RESERVING to the Lessors all mines
and mineral products with full liberty of access
thereto

TO HOLD +the said plot of land for a term of
99 years commencing on the lst Day of April 1930
(YIELDING therefore to the Trustces of the port of
Aden on the first doy of April in every year during
the said term the sum of Rs.37-8-0 belng quit rent
only at the rate of 6 pies per square yard.

AND THE LESSEES HEREBY COVENANT with the
Lessors as follows:

(1) The said plot of land shall be used only for

10
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purposes of accommnodation of coolies employed
in the handling of coal or cargo for ships.

(2) The Lessees in the use of the sald plot
of land will observe all the Rules for the
time being in force relating to the use,
occupation and transfer of land relating
to the construction and alteration or the
buildings and additions to and use of the
sane in the Settlement of Aden so far as
they nay Ppe applicable in respect of the
purpose of the for which the said plot of
land has been granted under the foregoing
condition; and the provision of the said
rules shall to such extent be deemed to be
incorporated in this lease and to the
conditions thercof.

(3) The only bulldings to be erected on

the said plot shall be coolies quarters in
acecordance with the plans submitted to and
approved by the Trustees and also by the
Executive Comnittee of the Aden Settlement

as per their Resolution No. 528, dated 1l4th
Novenber 19303 the buildings of the said
coolie quarters shall be completed within 1
year from the date of the grant of this leasc.

PROVIDED ALWAYS and it is hereby
agreed and declared as follows:-

(a) That the price of land shall be
fixed at Rs. 2-8-0 per square yard of the
purposc of the grant of indirect contribution
towards the housing schemes of coal and
cargo coolics mentioned in clause (1).

(b) That if the said plot of land is not
used for the purposc for which it is granted
within onc year from the date of these
presents or if at any time during the term
for which this leasc is granted the said
plot of land shall cease t0 be used for such
purpose than the Lessees shall upon being
called upon so to 4o in writing by the Lessors
forthwith purchase the said plot of land at
the price of Rs.5/- pcr square yard PROVIDED
thot if the Lessees are unwilling to do this
they may refuse but upon such refusal this
lcase shall be deemed immediately to dctermine

PLATNTIFES
DOCUMENT
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Lease

O9th January

1932
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PLAINTIFFS and the land shall be surrendered to the Lessors.
DOCUMENT

(¢) Subject to Sub-clause (3)(b) above, if
npu any of the conditions of this lease not excepting
Tease the provisions of the rules deemed to be conditions
of this leasc as aforesaid shall not be obscrved
then the Lessors nay after three months' written
9th January noticc cnbter upon the said plot of land freed

19%2 fron all claims and liabilities creatcd by the
(Cont'd) Lessees or any pcrson claiming through them and
this lease shall thereby be determined. 10

(d) If the said plot of land or any portion
thereof shall be declarcd by the Lessors to be
required by Government for public purpose (which
declaration shall be final and conclusive) the
Lessors nay without notice re-enter upon the
said plot of land or such portion as may be so
required, freed from all claims and liabilities
created by the lLessees or any person claining
through then and thereupon this lecase shall be
determined in respect of the said plot of land 20
or such portion thereof.

AND in case of re-entry under this condition,
the Lessees shall be entitled to compensation as
follows:~

A sun cqual to - -the purchase money pald by the
Lessees for the right of lease or, if re-entry
is made upon a portion only of the land, then a
sun bearing the sanc proportion to the aumount
of the purchase moncy as the arca of the portion
of the land resuned bears to the whole area 30
together with.

The actual value of the buildings, if any,
constructed under due authority by the Lessees and
in existence on the portion of the land resuumed
nt the tine of re-entry, such actual value shall
be deterrined by a Connittee of arbltration which
shall be constituted as shown in the Annexure attached
to this lease, and the lessees shall be cntitled to
no other compensation save as hercby expressly
provided; and the decision of the Committee of 40
Arbitration as to thc actual value of the buildings,
if any, as aforesaid, shall be conclusive.

(e) Nothing hercin contained shall be construed
to cxempt the Lessees from the payment of such
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quit rent, asscssuent, rates, taxes and other
dues as ngy be leviable on the said plot of

land under the laws or Rules
of Law for the time being in

AND THE LESSORS hereby
the Lessees that if they the
pay the rent hereby reserved
the covenants and conditions

having the force
operation.

covenant with
Lessees duly
and observe all
on the part of

the Lessees herein before mentioned.

(£) They the Lessees may throughout the

said term but subject to the

conditions

hercbefore stated rcgarding re-centry peacably
possess and enjoy the said plot of land

without interruption on the part of the Lessors

or any person acting or claiming under them.

IN WITNESS WHEREOF +the

Chaoirman and two

of the said Trusteces of the Port of Aden have
hereunto set +their hands and the cormon seal

of the Trustees has hereto been affixed on the

day and ycar first above written.
S/- D.S.Johnston,

SIGNED SEALED AND DELIVERED
by It. Col. D.S. Johnston,
R.E. Chaoirman and by Wing
Condr. H.C. Crichton, R..4ALF.
and by Comdr. M.P. Cooper,
R.I.M. two of the Trustees
of the Port of Aden in the
presence of

84/~ Fred. B. Taylor,
Secretary,
Aden Port Trust.

THE COMMON SEAL of the Aden
Port Trust was hercunto
sffixed in the presence of:

8D/~ Fred B. Taylor,
Sceretary,
Aden Port Trust.

Lt.Col.R.E.

Choirnan,
Aden Port
Trust,

Sd/"' H.L.
Crichton,

Wing Condr.
Trustees of

the Port,
Aden.

Sd. M.P.
Cooper.

Trustee of

the Port,
Aden.
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SIGNED SEALED AND DELIVERED by
Hormusjee C. Dinshaw, Kaikobad )SD/-Hormusjee C.
gowasjee ginshaw, Sorabjece Dinshaw

owasjee Dinshaw & Rustomjee . .
D. Dinshaw SD/—Kﬁ;EgEg% Cowasjee

In the presence of:-
SD/~Sorabjece Cowasjee
Dinshaw

SD/-Rustonjeec D.
Dinshaw.

sd/~ Jehangir D. Mistry. 10

ANNEXURE

The Counittee of Arbitration referrcd to in this
lease shall be composed as underi-

(a) The First Assistant Resident or a
Magistrote of lst class dcputed by hin
to act for hin.

(b) A Representative noninatcd by the dden
Port Trust.

(c) A Representative noninated by the Lessees. 20

Provided that, if such person or persons conccrned
as aforesaid fails or fail to nponinate a member
within seven clear days from the day on which
they are called upon to do so, or if any menber
who has been nominated, ncglect or refusc to act,
and such person or persons fails or f£ail to
noninate within seven clear days from the day

on which they are called upon to do so, another
nenber who is willing to act, the Trustees shall
forthwith appoint a ncuber in the placc of such 30
nouinee.

2. No person shall be nominatced or appointed a
neuber of a Committee of Arbitration unless he

is personally disinterested in this matter under
reference, and his services are innmediately
available for the purposes of arbitration; and the
nouination of any person who is in the opinion of
the Trustces personally intercsted in the matter
under referencc or whose services are no?b
immediately available as aforesaid, shall be 40
deened to constitutc a fallure to meke a nonination
within the neaning of the foregoing provisions.
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3. When a Committec of Arbitration has been
duly constituted the Trusteecs shall, by
notice in writing, inform each of the newbers
of the fact, and Coumlttee of Arbitration
shall asscnble within scven clcar days from
the service of the noticec.

4, The First Assistant Resident or the
Magistrate appointed by him to act in his
stead, shall be the Chairman of every
comnittee of Arbitration.

5. The decisions of cvery Connmittee shall
be determined by the najority of the votes
token at a necting at which all the nembers
present.

The decision of every commibttce of
Arbitration shall be final.

ADEN PORT TRUST
SCHEDULE
PLOT OF LAND AT HEDJUFF

Boundcd on the North by the Main Road to
Crator.

Bounded on the South by the Mohammedan Burial
Ground & Mosque.

Bounded on the East by the Port Trust land &
Messrs. Cowasjee Dinshaw & Bros. Garagc.

PLAINTIFFEFS
DOCUMENT

IIFH
Lease

1932
(Ognt'd)

Bounded on the West by the Road to fortification

and Messrs. Hajeebhoy Laljce's Prcuises.
Shown on the plan No. 17-A-1788.
Area of Land 10,800, Square fect.

Sir, Hormosjece Cowasjee Dinshaw, Kt. cxecuting
party, Parsce Gentlcman, Merchant, 75, adnmits

execution and he is known to the undersigned Sub-

Registrar
Hornusjee Cowasjee Dinshaw

8th March, 1932
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Lt. Col. D.S. Johnston, R.E., Chairman, Aden
Settlenent, Aden, Wing Commander H.L. Crichton,
R.A.F. and Ooumander N.P. Cooper, R.I.N. two of the
Trustees of the Port of Aden, executing parties,

are exenpted from personal oppearance under Section
88 of the Indian Reglstration Act, 1908.

Their Signatures and the seal of the Aden Port Trust
are known to the undersigned Sub-Registrar.

8th Morch 1932.
Rustonjee Dorabjee Dinshaw, executing party, Parsee 10
Gentleman, Merchant 67, Aden admits execution and
he is known to the undersigned Sub-Registrar.

Rustonjec D. Dinshaw.

"Pransferred to Dinshaw Hormusjec Cowasjec Dinshaw,

in pursuancc of the Decree of thce Suprene Court of

Aden in Civil Suit No. 728 of 1956, whereunder the
Decree of the Bombay High Court (Original Side) in

Sult No. 1501 of 1949 was registered as the Decree

of the Supremc Court of Aden by his Honour, the

Chief Justice, Suprene Court, Aden as on 1l3th day 20
of October, 1956.

Sgd. Sgd.

Secretary, Chairnan

Aden Port Trust Aden Port Trust.
Sgd.

Trustee of the Port of Aden.

10th December 1957 Sgd.
Trustce of the Port of Aden

Behranjee Eduljee Jilla (Agent of Mcssrs.
Kaikobad Cowasjee Dinshow and Sorabjee Cowasjee 30
Dinshaw, executing partices; lMerchants, Parsec
Gentlenmen, 69 ond 66, Boubay) Manager of Messrs.
Cowasjee Dinshaw & Brothers Cemp Office, Crater,
Aden; adnits execution by Messrs. Kaikobad
Cowasjee Dinshaw and Sorabjee Cowasjec Dinshaw
& Behranjee Eduljee Jilla is known to the
undersigned Sub-Registrar.

Behranjee BEduljee Jila
14th Morch 1932
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REGISTERED No., 81 at
Pages 272 to 279 volune

61 of Book No. 1 Sgd.
Sub~Registrar,
Aden.
Sgd.
SUB-REGISTRAR

Dated 22nd March 1932

THE SEAL OF THE SUB-
REGISTRAR OF ADEN

Transferred to Dinshaw, H.C. Dinshaw,
as per Decrcc granted by his Honour the Chief
Justice, Suprene Court, Aden.
Sgd.
REGISTRAR OF CROWN LANDS, ADEN,

EXHIBITS

EXHIBIT C.33 - CIRCULAR LETTER FROM
CHAIRMAN, ADEN PORT TRUST TO SHIPPING
COMPANIES

PWD/80/5931
11th November, 1953.

Dear Sirs,

COOLIE LINES AT MAALLA

(previously to have been built near
Caltex 0il Tanks).

As a result of the neetings held following
ny letter No. PWD/108/6616 of 20th November,
1952. You will recall that it was proposed that
the Port Trust should construct Coolie Lines at
Maalla to accomnmodate all Coal and Cargo Coolies
at present occupying teuporary acconmodation
at the Marine Craft Unit or between Steamer
Point and Hedjuff. This proposal has been
accepted by Governnent. '
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2. Detalled plans and estimates have now

been reccived for the construction at Maalla

of 12 dormitories (each to accomnodate 84 nen)

2 shops, 12 kitchen and bathroom blocks and

4 lotrine blocks with drainage and water supply
connections. These are available for inspection
at ny office. The total estimated cost is
8hs.938,744/- or approxinately Shs.80,000

per dormitory with ancillary works and facilities.
It was also proposed that the dormitories and
anclllary facilities should be leased to those
firms requiring then at an annual rental of 6%
of the capital value. Until conbtracts have
been let and works have been conmpleted it is not
possible to say with accuracy what the annual
rental will be but on the basis of the estinates
it appears that it should be about Shs.4,300

per annun per dornitory with ancillary
facilities. It is suggested that leasces should
be for twenbty one ycars.

3. Before making final arrangcnents for
construction I should be glad to know definitely
the nunber of doruitories which your firm wou
wish to lease in the knowledge that all coolies
now housed betwocen Hedjuff and Steamer Point or
at the Marine Craft Unit at Maalla or in other
tenporary or sub standard accounodation in these
areas willl have to vacate existing accommodabion.

4, It will also be necessary for the new lines
to be supervised by some cenbtral authority and
charges in connection therewith would be
divisible between lessees. This cen be discussed
separately and is only mentioned hierc for record.

Yours faithfully,
(8gd)

Chairnan

ADENN PORT TRUST.

Coples sent to:

Messrs. Cory Brothers,

Luke Thomeas & Co. Ltd.,

Seven Ries (Aden Shipping) Co.
P, & O0.8.N. Ltd.,

Cowasjec Dinshaw & Bros.

Chief Engineer,

Port Officer,

Wharf Superin-
tendent.
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EXHIBITS

EXHIBIT C.34 - LETTER COWASJEE
DINSHAW & Bros. TO CHIEF OLERK
ADEN PORT TRUST

Cowasjee Dinshaw & Bros.
Steaner Point,

27th February, 1954.

The Chief Clerk,
Aden Port Trust,
ADEN,

Dear Sir,

We are in roceipt of your letter No.PWD/
80/1350 dated 25th February, 1954 as regards
the Coolie Lines at Maalla we would require two
Lines of about 84 coolies each.

Yours faithfully,

(Sgd)

Cowasjee Dinshaw.
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EXHIBITS

EXHIBIT D.1 - LETTER, COWASJEE
DINSHAW & BROS. (ADEN) LTD. TO
CHATRMAN, ADEN PORT TRUST.

14th Septenber, 1956

The Chairman,
Aden Port Trust,
Aden.

Dear Sir,

Re: Lease No.3101 dated 9th January
1932 fron the Trustees of the
Port of Aden to Sir Hormusjee
Cowasjee Dinshaw, Kaikobad
Cowasjce Dinshaw, Sorabjee
Cowasjec Dinshaw and Rustonjec
Dorabjee Dinshaw, in respcct
of Coolie lines at Hedjuff.

You are awore that the coolics are shifted
fron the above Lines to the New Coolie Lincs at
Maalla. Under Clause 3(b) of the lecase
referred to above, it is provided as under:-

"(b) That if the sald plot of land is not
used for the purposc for which it is
granted within one year from the date of
these presents or if at any tine during
the tern for which this lease is wanted
the said plot of land shall cease to be
used for such purposc then the Lessees
shall upon being callced upon so to do

in writing by the Lessors forthwith
purchase the said plot of land at the
price of Rs. 5/~ per square yard PROVIDED
that if the Lessecs are unwilling to do
this they nmay refuse but upon such
refusal this lecase shall be deened
inmediately to determine and the land shall
be surrendered to the Lessors.”

We, therefore, desire to purchasc the said plot
of land at the price of Rs. 5/- (i.e. equal to

Shs. 7.50) per square yard. We shall therefore
fecl obliged if you will please put this natter
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before the Trustees and apply for sanction
for sale of the salid plot to us at the said
pricc.

Between the sald plot and our Mobtor
Goarage at Hedjuff there is o snall strip
of land which is kept as a passage between
the said Coolie Ilnes and our Garage. As
we desire to have up-to-date showroon for
our nobtor car Agencies and also an up-to-
date Garage we desire to demolish the
present Garage and construct a new showroon
and Garage on the plot of land covered
under your sbove nentioned lease and on the
plot where our present Garage stands. It

will therefore be necessary for us to either

purchase from you or to take on lease the

lond between the Coolie Lines and our present

Gorage. We send you herewith a sketch
plan which shows the position of the plot
of land on which our present Garage stands
which is marked "B", the Coolie Lines

referred to above which is marked "C" and the

plot of land between these two properties
which is marked "A". We shall therefore
feel very nuch obliged if you will please
be good enough to put this matter before
the Trustees of the Port of Aden and obtain
the necessary perunission either to lease
the said plot of land marked "A" or to

gell the sane to us at a very reasonable
pricec.

Thanking you in anticipation,

Yours faithfully,

For COWASJEE DINSHAW & BROS. (ADEN)
LTD.

(SD)
CHATRMAN.

S —————————————
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EXHTBIT D.2 - LETTER - COWASJEE
DINSHAW & BROS. (ADEN) LTD. TO
CHATRMAN, ADEN PORT TRUST.

17th October, 1956.

The Chairnman,
Aden Port Trust,
ADEN,

Dear Sir,

We have to renind your goodseclf for our
letter dated the 14th ultimo to which we do not
appear to have received any reply. A copy of
the letter under reference is enclosed herein
for your ready reference.

We hope you will plecase therefore be good
enough to reply at your carlicst convenience and
obligc.

Awaiting your early reply.

Yours faithfully,

For COWASJEE DINSHAW & BROS. (ADEN) LID.
(SD) D.H.C. DINSHAW.
CHATRMAN .

10
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EXHIBITS

EXHIBIT D.% LETTER, ACTING CHAIRMAN
ADEN PORT TRUST TO OOWASJEE DINSHAW
& BROS. (ADEN) LTD.

NO:PWD/3/2242
PORT TRUST HEAD OFFICE,
STEAMER POINT,
ADEN: 24th June, 1957,

The Chairnon,

Messrs. Cowasjee Dinshaw & Bros.(Aden) Itd.
Steamer Point,

Aden.

Subject: Lease No.3101l dated 9th
January, 1932.

Dear Sir,

I refer to your letter dated 1l4th September
1956 ond have to advise you that before any
action can be token upon your application under
Cleuse 3(b) of the Lease referred to above it
is first necessary to prove that Messrs.
Cowasjee Dinshaw & Bros. are, in law, the
Successors to the 4 persons nened in the
original Leasc Jjointly called the Lesseces.

2. I shall be grateful if you will forward
ne this information as soon as possible.

Yours faithfully,

(SD) Illegible.

Ag. CHATRMAN,
ADEN PORT TRUST.

DEFENDANTS
DOCUMENT

D.3

Letter, Acting
Chairman,
Aden Port Tru:
to Cowasjec
Dinshaw & Bro.
(iden) Ltd.

e e e d

24th June 1957
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DOCUMENT

D.4

Letter -

A. Bhatt to
Chairmnan,
Aden Port
Trust

29th October
1957
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EXHIBITS

EXHIBIT D.4 - LETTER A. BHATT
TO CHAIRMAN, ADEN PORT TRUST

A. BHATT, No. 507/10/57
Barrister-at-Law. ADEN: 29th October 195%7.

The Chairman,
Aden Port Trust,
Aden.

Dear Sir,

Re: Lease No. 3101

I refer you to your letter No. PWD/3/50837
dated 18th Septeunber, 1957 addressed to Messrs.
Cowasjee Dinshaw & Bros. (Aden) Ltd., and as
desired therein I am forwarding herewith the
original Decree of the High Court of Bonmbay in
Civil Suit No. 1501 of 1949 duly registered
in the Supreme Court of the Colony of Aden in
Civil Suit No. 728 of 1956 as Decree of the
Court of the Colony.

You will please return the Decree as soon
as done with and in the neantinme please
acknowledge its reccipt.

Yours faithfully,

(SD) A. Bhatt.

10

20
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EXHIBITS DEFENDANTS
DOCUMENT
EXHIBIT D.5 - ILETTER, ACTING
CHAIRMAN, ADEN PORT TRUST TO D.5
DINSHAW H.C. DINSHAW. I
etter -
Acting
Chairman, Aden
No. PWD/1/8505 Port Trust to
PORT TRUST HEAD OFFICE, Dinshaw H.C.
Steaner Point. Dinshaw
ADEN:
13th January, 1958. 13th January,
1958,

Dinshaw H.C. Dinshaw, Esq.,

Messrs, Cowasjee Dinshaw & Bros.(Aden) ILtd.
Steaner Point,

Aden.

Dear Mr. Dinshaw,

Application for Lease of lLand at
Hedjuff for Garage and Showroon

I refer to your letter of the 14th Septenber,
1956 in which you applied for a lecase of land
at Hedjuff for the purpose of erecting a garage
ond showroou. Part of the area referred to is
covered by grant No. 3101 dated the 9th
January, 1932 and the remainder consists of the
land between the above grant and your present
notor garage. We have had sone correspondence
on the question of your title to lease No.3101
and now that this has been cleared up the
question of the leases can be considered.

In your letter under refercence you say
that you wish to purchase the plot of land
covered by lease 3101 at Shs.?7.50 per sq. yard
in accordance with the terms of Clausc 5(b§
of the grant. I an advised, however, that
your interpretation of Clause 3(b) is not
correct and that the ncaning of this clause is
that while the Port Trust could coupel you to
purchase the land at Shs. 7.50 per sq. yd. if
they offered it to you at this price, the Port
Trust are not obliged to make the offer. In
as nuch as the plot covered by lease No:

2101 has ceased to be used for the purpose
for which it was granted I propose to



DEFENDANTS
DOCUMENT

D.5

Letter -
Acting
Chairnan, Aden
Port Trust to
Dinshaw H.C.
Dinshaw

13th January,
1958
(Cont'd)
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recounend the Trustees to give you 3

nonths' notice of re~entry under Clause 3

(2) of the lease and to grant a fresh lease

for the purpose of erecting a garage and show-
roont. In view of its commanding position I

an advised that this plot would fetch a

preniun of Shs.200/- per sq.yd. for a 99 year
lcase. Since the lease for your present garage
expires on the 3lst March, 2008, i.e. in
approxinately 50 years'! tiue, I suggest that it
would be more suitable to grant a lease for the
area covered by lease No.3101 which would expire
on the sane date. I an prepared to recommend to
Trustees that the preniun for a lease for this
tern should be Shs.l00/- per sq. yd. and that

a rental of Cts. 5 per sq. yd. p.a. should be
charged.

With regard to the areca betwcen your present
garage and the plot covered by lease No.5101
I should be prepared to reconnend to Trustees that
they should grant you a lease of this area on
sinilar terus i.c. a preniun of Shs. 100/-
per sq. yd. plus the usual rental of Cts. 5 per
sq. yd. per annun for a leasc expiring on the 3lst
March, 2008.

Drawing No: SM-30/57 is enclosed showing
the area which it is proposed to lease. The
boundary between Government and Port Trust land
is shown on the drawing, a the port Trust
land being that lying to the north of the boundaxy
line. The areas concerned are therefore:-

Area "O" Approximately 108 ft. x 94 ft.
in respect of the plot covered
by lease No.3101.

Approxinately 42 £+ x 100 ft. in
respect of the land between your
existing garage and the plot
covered by lease No.310l.

Before putting this proposal to Trustees,
I would be grateful if you would confirm that
these terms are acceptable to you.

Area "A"

Yours faithfully,
Ag. CHAIRMAN, ADEN PORT TRUST.

10

20
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EXHIBITS

EXHIBIT D.6 - LETTER, D.H.C.
DINSHAW TO ACTING CHATRMAN,
ADEN PORT TRUST

18th January, 1958.

The Acting Chairman,
Port Trust Head Office,
Steaner Point,

Aden.

Dear Sir,
I an in receipt of your letter

No.PWD/3/8505 of 1%th instant.
referred to in the letter is under ny

consideration and I shall write to you again

in due course.

Yours faithfully,
(8D) D.H.C. DINSHAW.

EXHIBITS

EXHIBIT E.1. - LETTER CHAIRMAN,
ADEN PORT TRUST TO HORMUSJEE K.
HATHADARU.

No. PWD/3/1764
PORT TRUST HEAD OFFICE,
Steaner Point,
Aden. 2nd June, 1958.

Hormusjee K. Hathadaru, Esq.

Messrs. Cowasjee Dinshaw & Bros (Aden) Ltd.
Steaner Point,

ADEN.

Dear Mr. Hornusjee,

Thank you for letting me sec Counsel's

opinion in respect of Lease 310l. The
opinion is returned herewith. It is not
unexpected that your Counsel should try to

The natter

DEFENDANTS
DOCUMENT

D.6

Letter -
D.H.C.Dinshaw
to Acting
Chairman

Aden Port
Trust

18th January
1958

PLAINTIFFS
DOCUMENT

E.1

Letter -~
Chairman,
Aden Port
Trust to
Hormusjee K.
Hathadaru

2nd June 1958,



PLATNTIFFS
DOCUMENT

E.1

Letter -~
Chairman,
Lden Port
Trust to
Hornusjee K.
Hathadaru

2nd June 1958
(Cont'a)
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find ways of supporting your case but I regret
I an unable to accept his conclusions.

2. There is no doubt whatever that Clauses

3(b) and (c) in the Lease were included to safe-
guard the interests of the Port Trust and not the
interests of the Lessees. They enablcd the Port
Trust if it so desired to require the Lessees to
pay Rs. 5/~ per sq. yard for the land or to
relinquish it. It was a safeguard in case there

was a fall in lond values. As it happens land 10
valucs have gone up and the safeguard is no longer
required. The proccedure in Clause 3(c) then becones
the only one necessary as far as the Port Trust is
concerned.

3. I an placing the whole question before the
Trustees in the near futurc and will let you know
their views in due course.
Yours faithfully,
(Sd) s -

CHATRMAN, ADEN PORT TRUST. 20




10

20

30

160,

EXHIBITS PLAINTIFFS
DOCUMENT
EXHIBIT E2 - LETTER, H.K. HATHADARU
TO CHAIRMAN, ADEN PORT TRUST. E.2
' Letter, Mr.

31lst July, 1958 H.K.Hathadaru
to Chairman,

The Hon'ble Mr. R.P. Errington, Aden Port

Chairnan, Trust

Aden Port Trust,

Aden. 31st July,
1958,

Dear Mr. Errington,

Kindly refer to your letter to me of 2nd
June, 1958 bearing No. PWD/3/1764.

Sir JanshedJl Kanga is an o0ld experienced
Counsel in Bombay who is held in high esteen
by the Bar as well as the Bench. He had been
elevated to the Bench hinself and was a
pernanent Advocate-General for a good number of
years in Boubay. He would be the last person to
support a case and give his opinion thereon in
any nanner inconsistent with his own convictions.
Your observation that you are unable to agree
with his conclusions is a different matter.

With reference to para 2 of your letter, I
do not think that the Port Trust was desirous
of entering into a one sided agreement with Mr.
Dinshaw under which the Port Trust was to
decide, having regard to the nmarket value of the
land, whether Mr. Dinshaw should be called upon
to purchase the land or not. Iven the Agreeument
as 1t stands does not spell out any such
intention.

As regards the procedure in Clauses 3(c)
the same has no relevance at the present stage
since there is no breach of any of the conditions
of the lease.

I trust you will explain to the Trustees
our understanding of the matter so that the
controversy unay be ended to the nutual
satisfaction of both the parties.

Yours faithfully,
(Sd)‘.....
( GENERAL MANAGER)
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Letter,
Chairman,

Aden Port
Trust to Mr.
H.K. Hathadaru

5th August
1958
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EXHIBITS

EXHIBIT E.% - LETTER, CHAIRMAN,
ADEN PORT TRUST TO H.K.HATHADARU

No. PWD/3/3809

PORT TRUST HEAD OFFICE,

Steamer Point,
Aden,

5th Jlugust, 1958

Hormusjee K. Hathadaru,
Messrs. Cowasjee Dinshaw & Bros. (Aden) Ltd.,
Steamer Point, Aden.

Dear Mr. Hormusjee,

Thank you for your letter dated 3lst
July, 1958 regarding lease No. 3101l. 8ir
Jamshedji Kanga is not known to me personally,
but I have no doubt that he is an eminent
legal personality. At the same time the Port
Trust does not accept the interpretation he has
placed on Lease No. 310l.

The matter has already been considered by
the Trustees and as a result I had a discussion
with Mr. Dinshaw. I had been waiting to hear
his views on our discussion.

Yours faithfully,

(8D) ~ R.P. Errington
CHATRMAN
ADEN PORT TRUST.

10
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EXHIBITS PLAINTIFES
- DOCUMENT
EXHIBIT E.4 - LETTER, CHAIRMAN, ADEN
PORT TRUST TO DINSHAW H.C. DINSHAW E.4
Let?er -
No: PWD/3/5407 gﬁg;r%ggé
PORT TRUST HE.AD OFFICE, Trust to
. Dinshaw H.C.
Steamer Point .
Aden, 12/14th,September, Dinshaw
1959. 12th/14th
Dinshaw H.C. Dinshaw, Esq., ?gggember,

Messrs. Cowasjee Dinshaw & Bros.(Aden) Lta.
Steamer Point, Aden.

Dear Mr. Dinshaw,

Lease No. %101

While going through the correspondence
relating to the above lease, and your
application for land at Hedjuff for garage and
showroom, I find that you have not replied
to my letter PWD/3/8506 of the 13th January

1958.

In order to finalise this matter would
you let me have your confirmation whether or
not the proposal as submitted to you in my
above mentioned letter is accepted by you,
not later than the 31lst October, 1959.

Yours faithfully,
(8D)

CHAIRMAN,
ADEN PORT TRUST.
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Letter -~
Dinshaw H.C.
Dinshaw to
Chairman,
Aden Port
Trust

26th October
1959.
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EXHIBITS

EXHTIBIT D.7 - LETTER - DINSHAW
H.C. DINSHAW TO CHAIRMAN, ADEN
PORT TRUST

26th October 1959
The Chairman,
Aden Port Trust,
Steamer Point, ADEN.
Dear Sir,

Re: Lease No. 3101 10

With reference to your letter No.PWD/3/5407
dated 12/14th September, 1959 I have to state
that I am agreeable to take a new lease for a
period of 99 years on a Premium of Shs.200/- per
sq. yd. for the areas 'C' & '4' referred to
in your letter bearing No.PWD/3/850 dated the 13th
January, 1958, and I also agree to the rental
of Cts. 5 per sg. yd. per annum, to be charged
to me. You will please nobe that the property
which I want to construct is for business and 20
for residence and that the lease should be for
business—-cum~residence purposes, with liberty
to assign portion or portions thereof.

I feel that I have got a legal right under
the lease to buy the land at Shs. 5/~ per sq.yd.
You will therefore, appreciate that if I have got
such a right, I may not be denied the right.

Though I have agreed to purchase from you
the land, as stated above, I request that I should
be given an opportunity to get the lease construed 30
by any independent person.

I therefore, suggest, we, in a friendly capacity
might request personally the Hon'ble Chief Justice
Mr. Campbell, to give his views on the
construction of the documents.

If he holds that I am entitled to buy the land
as agreed in the lease, I may be allowed to do so.

If however, he holds that I am not entitled
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to buy the said land as mentioned in the DEFENDANTS
lease, then I undertake to buy the land at DOCUMENT
the premium of Shs.200/- per sq. yd., for a
fresh lease for 99 years as stated above. D.7
Thanking you, I remain, %gzzﬁﬁw-n.o.
Yours faithfully, oyashaw to
?

(SD)- Aden Port
(DINSHAW H.C. DINSHAW) Trust

Dho.tvs.22.

26th Uctober
1959
(Cont'd)
EXHIBITS D.8

EXHIBIT D.8 - LETTER - CHAIRMAN, ADEN Letter -

PORT TRUST TO DINSHAW H.C. DINSHAW Chairman,

Aden Port Trust
to Dinshaw H.C.
No: C€.100/7856 Dinshaw

PORT TRUST HEAD OFFICE
Steamer Point, ’ iggg Hovember
Aden., 28th November 1959.

CONFIDENTIAL

Dinshaw H.C. Dinshaw Esq.

Messrs. Cowasjee Dinshaw & Bros.(Aden) Ltd.
Steamer Point,

ADEN.

Dear Sir,

The suggestion made in your letter
dated 26th October, 1959 that the interpretation
to be placed on Lease No.310l1 should be
construed by some independent person such as
the Hon. Chief Justice Mr. R.A. Campbell was
considered at a meeting of the Trustees on
26th November, 1959.

The Trustees did not favour this proposal
and I regret therefore that they are unable
to agree. Trustees consider that the Port
Trust interpretation of the Lease in the
correct one and should be glad to know that
your Company is prepared to accept the offer
which was discussed between Mr. Irrington
and Mr. Dinshaw some months ago and which it
had been understood was acceptable to your
Company i.e. Shs.100/- per sq. yd.

Yours faithfully, (SD) =~=
CHATRMAN, ADEN PORT TRUST
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DOCUMENT

D.10

Letter -~
Chairman,
Aden Port
Trust to
Dinshaw H.C.
Dinshaw

10th May 1960
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EXHIBITS
EXHIBIT D.10 - LETTER - CHAIRMAN,

ADEN PORT TRUST TO DINSHAW H.C.
DINSHAW

No :PWD/3/1317

PORT TRUST HEAD OFFICE,

Steamer Point,
Aden.

10th May, 1960.
Dinshaw H.C. Dinshaw Esq.
c¢/o Cowasjee Dinshaw & Bros.(Aden) Ltd.

Steamer Point,
Aden.

Dear Sir,

Lease No. 3101

Thank you for your letter of the 4th May,
1960 containing your acceptance of a premium of
Shs. 100 per sg. yd. for a new lease to expire
on the 31lst March, 2008. Your letter goes on
to ask that the lease should permit a building
for business-cum-residential purposes and I
must point out that the premium we have quoted
you, and which has now been accepted by
you, related to the use of the plot as a garage
and showroom. You will appreciate that any
change of use may entail a revised rate of
premium and I should, therefore, be grateful
if you would let me know exactly what type
of building you propose to erect on this plo?,
together with a note of the intended number
of storeys.

Yours faithfully,

(SD)
CHATRMAN ADEN PORT TRUST.

10
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EXHIBITS DEFENDANTS
EXHIBIT D,1) - LETTER, DINSHAW DOCUMENT
H.C. DINSHAW TO CHAIRMAN, ADEN D11
PORT TRUST .
Lgtter - o
town nag, 360 Gzt 1.0
i Chairman
The Chairman s
Aden Port Trﬁst, %dentPort
Aden. rus
Re: Lease No. 3101 16th May 1960
Dear Sir,

I am in receipt of your letter No.
PWD/%/1317 dated the 10th instant on the above
subject.

Please note that I desire to construct
property on the above plot, consisting of
ground floor and 3 or 4 upper storeys. The
ground floor will be used for shops for
business purposes and the upper floors will
be used for residential purposes.

The space between the land comprising
under Lease No. 3101 and the present garage
will be utilised by us for construction of a
new garage when we demolish the present
garage and re-build it.

Yours feithfully,
(SD)
(Dinshaw H.C. Dinshaw)
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Letter —~
Dinshaw H.C.
Dinshaw to
Chairmen
Aden Port
Trust

18th July 1960
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EXHIBITS

EXHIBIT D.12 - LETTER, DINSHAW
H.C. DINSHAW TO CHATIRMAN, ADEN
PORT TRUST

18th July, 1960

The Chairman,
Aden Port Trust,
Aden.

Dear Sir,

I am sending you herewith a sketch which
shows the plots of land which belong to me,
elther on lease from the Port Trust or from the
Commissioner of Crown Lands. From the said
sketch, you will find that "B" is the plot
of land which is leased to me by you. "A" is
the aresa which is lying between plot "B" and "C"
for which I had applied to you long since. You
had agreed to give the lease for the said plot
for a further period of 99 years at a premium of
Shs. 100 per square yard. I had agreed to the
same. In this connection, I have to refer
you to your letter No. PWD/3/8505 dated the 13th
June, 1958 addressed to me.

As my present Garage is in a very
dilapidated condition, I have to pull it down
and construct a new one in its place. The
layout of the Garage and the Showroom is also
shown on the sketch sent herewith. In order to
construct the new Garage, I will require the
use of the said plot of land marked "A" and shall
therefore feel very much obliged to you if you
will please be good enocugh as to give me the
said plot of land on a lease for 99 years at Shs.
100 per square yard as already agreed to.

I may state herc for your information that
as you will find from the sketch part of this
land which admeasures aboubt 42 feet in width will
be used for a road (about 20 feet) and the
balance of 22 feet will be used for the
construction of the premises for showroom and
spare parts. The structure which we want to put

10
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up, is at present two-storey structure, the
ground floor of which will be used partly for
showroom and partly for storing the heavy
motor spare parts and the upper floor over
the full area of 42 feet will be used for
storing other motor spare parts. Naturally,
the office for the showroom and the Garage
will be accommodated in this structure.

In the circumstances mentioned above
and in view of the fact that our present
Garage requires to be demolished at a very
early date, I shall fecl greatly obliged to
you if you will please be good enough as to
consider this matter and let us have your
necessary sanction to give us the required
lease and ubtilise the land as stated gbove.

Yours faithfully,
(SD)
(Dinshaw H.C. Dinshaw)

Encl: sketch.

DEFENDANTS
DOCUMENT

D.12

Letter -
Dinshaw H.C.
Dinshaw to-
Chairman
Aden Port
Trust

18th July 196C
(Cont'd)
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EXHIBITS

EXHIBIT E5

- LETTER, OHAIRVMAN,

ADEN PORT TRUST TO COWASJEE
DINSHAW & BROS. (ADEN) LID.

No: PWD/3/8294
PORT TRUST HEAD OFFICE,

Steamer Point
Aden, 17/18th

"November 1960.

Cowasjee Dinshaw & Bros. (Aden) Ltd.

Steamer Point,
Aden.

Dear Sirs,

Plot of land at HedJjuff,
Former Lease No. 3101

As the releasing of plot of land at Hedjuff
covered by Lease No. 3101 is still under
negotiation, this office is therefore prepared
to accept rent up to 31st March 1960 only.

Your cheques sent with your letters dated 22nd

April 1959 and 20th Octobexr 1260 are returned
herewith and I s e ad 11 you will pay

the outstanding rent of

g
Shs. 158/61 as shown

in the attached Bill No. 0439 dated 1loth

November, 1960.

Enc. 2 Cheques
Bill No. 0439.

Yours faithfully,

(SD)

CHATRMAN

ADEN PORT TRUST

10
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EXHIBITS

EXHIBIT E.6 -~ LETTER, DINSHAW
H.C. DINSHAW TO CHAIRMAN, ADEN
PORT TRUST

29th November,1960

The Chairman,
Aden Port Trust,

Aden.
Re: Plot of land at
Hedjuff
Former Lease No.
2101
Dear Sir,

I am in receipt of your letter No.
PWD/%3/8294 dated the 18th instant addressed
to Messrs. Cowasjee Dinshaw & Bros. (Aden)
Ltd. on the above subject.

As requested therein, I am sending
you herewith a cheque for Shs. 158-61 in
your favour being the amount of rent in
respect of the above mentioned plot of
land for the period from 1-4-1957 to
31-3-60.

Please send your receipt for the said
sum.

Yours faithfully,
(sD)
(Dinshaw H.C. Dinshaw)
Encl. Cheque.

PLAINTIFFS
DOCUMENT

E.6

Letter -
Dinshaw H.C.
Dinshaw to
Chairman Aden
Port Trust

29th November
1960
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Dinshaw H.C.
Dinshaw to
Aden Port
Trust

27th February
1961
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EXHIBITS
EXHIBIT D.14 - LETTER - DINSHAW

H.C. DINSHAW TO CHAIRMAN, ADEN
PORT TRUST

27th February, 1961
The Chairman ‘,
Aden Port Trust,
Aden.

Dear Sir,

Plot of land comprised under lease 10
No. 3101

I have to refer you to the previous
correspondence on the above subject ending with
my letter to you dated the 16th May, 1960 and
shall thank you to let me know how the matter
stands. Your early reply in the matter will be
greatly appreciated.

I have paid the rent reserved under the
above lease up to 31st March, 1960. I had also
tendered to you rent for the period from 1st 20
April, 1960 to 31lst March, 1961 which you returned
to me stating that as the re-leasing of the plot
of land at Hedjuff covered by the above lease is
8till under negotiations with your office, you
had accepted rent up to the period 31lst March,
1960 only.

Please note that I am still prepared to
pay the rent of the said plot for the year lst
April, 1960 to 31st March, 1961 and I shall do so
on hearing from you, and you could let me know 30
when you complete the arrangements for releasing
the plot to me.

Yours faithfully,
(8D)
(Dinshaw H.C. Dinshaw)
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EXHIBITS DEFENDANTS
EXHIBIT D.15 - LETTER - DOCUMENT
CHATRMAN, ADEN PORT TRUST TO >1e
DINSHAW H.C. DINSHAW .
Letter -~
Chairman
No. PWD/3/12557 {
PORT TRUST HEAD OFFICE, ;‘G‘geg.P ort Trus
Steamer Point, g0 l%? aﬁa
Aden. -U. Dinshaw

Dinshaw H.C. Dinshaw Esq. 0.B.E.

¢/o Cowasjee Dinshaw & Bros. (Aden) Ltd.
Steamer Point,

Aden.

Dear Sir,

Plot of land formerly under Lease
No. 3101

Thank you for your letter of the 27th
February, 1961. You will be aware that we
have accepted rent for this plot (area "C"
on the Drawing) up to the 31st March 1960 only
in the hope that we should be able to include
definite arrangements for leasing this plot
prior to the 31lst March 1961. In view of
your request to develop the land for
residential/commercial purposes instead of
liniting it to commercial purposes only the
question of an appropriate premium was
referred to the Commissioner of Lands and he
has advised me that a price of Shs.250/-
per sq. yd. would be appropriate for a lease
expiring in the year 2008 (i.e. at the same
time as your lease for the garage premises).
In addition to the premium the usual rent
of 5 cents per sq. yd. per annum would be
payable. The exact area available for leasing
may be slightly less than that shown as area
"C" on the Drawing as Government are anxious
to preserve a right of way passed the Mosque
at the rear of the property. The difference
would however not be very great. Before I
approach Trustees in this matter I should be
grateful if you would let me kmow that this
premium is acceptable to you.

Yours faithfully, (SD) -
CHATRMAN -~ ADEN PORT TRUST
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Aden Port
Trust

18th March
1961
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EXHIBITS

EXHIBIT D.16 - LETTER, DINSHAW
H.C. DINSHAW TO CHAIRMAN, ADEN
PORT TRUST

18th March, 1961

The Chairman,
Aden Port Trust,
Steamer Point,
Aden.

Dear Sir, 10

I acknowledge receipt of your letter No.
PWD/3/12357 dated the 6th instent on the above
subject and I regret I cannot accept the price
and the terms and conditions mentioned therein.

I once more, without prejudice offer to buy
at the price and terms and conditions mentioned
igGgy letters dated 1lst December 1959 and 4th May

If my above is not accepted by the Board of
Trustees, I am advised to take legal proceedings 20
for asserting my right to buy the land at the price
mentioned in the Original Lease No. 3101 dated 9th
January, 1932.

You will kindly let me know your Board's
final decision in the matter on or before 30th
April 1961, failing which I will hand over papers
to my Counsel to take necessary action.

As regards the rent for the year 1960/61 I
refer you to my letter dated 20th October 1960, and
your letter dated 17/18 November 1960 and my 30
subsequent lebtters dated 29th November 1960 and
27th February 1961, and I once more hereby tender
you the rent and send herewith a cheque for E.A.
Shs. 52.87 being the rent for the year 1960/61 as
your proposal made in your letter No. PWD/3/12357
dated 6th instant is not acceptable by ne.

Please acknowledge its receipt and oblige.
Yours faithfully,
(8D) -
(Dinshaw H.C. Dinshaw) 40




10

20

30
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EXHIBITS

EXHIBIT D.16A - LETTER -
CHATRMAN, ADEN PORT TRUST TO
DINSHAW H.C. DINSHAW

No. PWD/3/1%778

PORT TRUST HEAD OFFICE,
Steamer Point,
Aden.
27th March, 1961.

Dinshaw H.C. Dinshaw Esq., O.B.E.
Cowasjee Dinshaw & Bros. (ADEN) Ltd.
Steamer Point,

Aden.

Dear Sir,

I refer to your letter of the 18th March,
1961, from which I note that you consider the
price for the land previously under Lease No.
5101 to be too high. This price was fixed in
consultation with the Commissioner of Tands and
I am bound to say that I consider it a fair
one in view of the use of which you now propose
to put the plot. As indicated in my letter
No. PWD/3/12957 of the 6th March 1961, I have
not yet put this price to the Trustees for
approval, but I could not recommend to them
that we should dispose of this plot at a
price any lower than that I have quoted. The
price of Shs.100/~ per sq. yd. which was
occepted by you in your letter of the 1lst
December 1959, clearly referred to the use of
the plot as a garage and showroom (my letter
No. PWD/3/8505 of the 13th January 1958,
refers). My letter No. PWD/3/1317 of the
10th May 1958 made it quite clear that if the
plot were used for any other purpose than as a
garage and showroom it would be necessary to
revise the premium in conformity with the
new purpose. You will, I am sure appreciate
that the price to be charged for a plot of
land decpend on the use of which the Lessee
is permitted to put the land.

DEFENDANTS
DOCUMENT

D.16A

Letter,
Chairman,
Aden Port
Trust to
Dinshaw H.C.
Dinshaw

27th March 196



DEFENDANTS
DOCUMENT

D.1eA

Letter,
Chairman,

Aden Port
Trust to
Dinshaw H.C.
Dinshaw

27%h March 1961
(Cont'd)
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Your reversion to the idea of buying
the land at the rate of Shs. 7/50 per sq. yd.
cannot be accepted since your letters of the
1lst December 1959, and 4th May 1960, clearly
convey your admission that that basis was
not the correct one. The only point in issue
appears to me to be whether you accept the
price of Shs. 250/~ per sq. yd. for the
plot for residential/commercial purpose.
As I have said earlier, I consider this 10
price to be a fair one in view of levels
at which land is being sold today and in
considering it you should ignore the fact
that the land was previously leased to
you for that purpose.

If you are not clear at any of the points
I have made I should be plecased to discuss
them with you at any time.
Yours faithfully,
sa. ? 7 2 20

For CHAIRMAN ADEN PORT TRUST
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