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IN THE PRIVY COUNCIL No., 36 of 1965

ON APPEAL
FROM THE COURT OF APPEATL, JAMATCA

BETWETE N:

DIRECTOR OF PUBLIC PROSECUTIONS Appellant
- and -

PATRICK NASRALLA Respondent

RECORD OF PROCEEDINGS

NO. 1 Tn the Cireuit
INDICTMENT AND BACKING WITH Court
ENDORSEMENT
No.l
Indictment and
K51/63 Backing with
Endorsement

The Queen v. Patrick Nasralla :
In the Suprene Court for Jamaica %gg? January
In the Circult Court for the parish of Kingston :

IT IS HEREBY CHARGED on behalf of Our Sovereign
Lady the Queen:

Patrick Nasralla is charged with the following
offence:~

STATEMENT OF OFFENCE

Murder.
P/RTICULARS OF OFFENCE

Patrick Nasralla on the 9th day of October, 1962
in the parish of Kingston murdered Gilbert Gillespie.

(Sgd.) C.H.L. Raymond
for Director of Public Prosecubions
28th January, 1963




In the Circuit
Court

No. 1

Indictment and
Backing with
Endorsement
28th January
1963%.
(Continued)

2e

Before the Honourable Mr. Justice Small.
Arraigned: 4th February, 1963. 16/9/63.
Plea: Not Guilty - £500 with Surety.
Tried: 4/2 - 8/2; 11/2/63.

Verdict: Not gulilty of Murder. Not agreed
on manslaughter - Divided & to 4.

Sentence:

25/6% (3rd)
No. 51/63 (KINGSTON) (Second Circuit)

In the Supreme Court for Jamnaica

In the Circuit Court for the parish of Kingston.

Held at Kingston on the 7th day of January 1963%.
Traversed

THE QUEEN
Ve
PATRICK NASRATLLA

For - Murder. The 25th February 1963.

In accordance with section 45(3) of Cap. 18G
the Court adjourns this case for trial at the
next sitting of the Circuit Court on the iscue
of manslaughter. Accused allowed bail in
£500. Surety £500 to appear on 17th April, 1963.

R.H. Small
Judge.

WITNESSES:
1. Pnilip Jackson 8. Sturdy Harrison
2. Beverley Harrison 9. Movig Ellis
3. Gilford Brown 10, ZYrederick Hibbert
4, Hursell Tomlinson 11. Vizcent MeKay
5. Vincent Powell 12. Zelivers Chambers
6. Willie Campbell 1%. H.C. Walsh
7. Ralph Stephenson
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JURORS

1. Egerton Leslie %6) foreman
2. Albert Manhert (34)

3. Vivian McDonald (32)

4, Eddie Mack (20)

5. Hemesley King (1)

6. Hawley McDonald (24)

7. hudley Russell-(E?)

8, Alison Rowley (45

9. Wesley Matthews (28

10. Coleen Chen 78
1l. Gilbert Lee (12
12. Inez Murphey 23

WITNESSES FOR DEFENCE: -

NO. 2
JUDGIMENT

IN THE SUPRENME COURT OF JUDICATURE OF JAMATCA

IN THE HOME CIRCUIT COURT
FOR THE PARISH OF KINGSTON.

R. v. PATRICK NASRATTL.A
Robotham and Barhett for the Crown

Blake, Q.C. and Coore, Q.C. for the
Accused.

JUDGMENT

The proseccution's case indicates a story

involving the accused pursuing an escaping felon

and shooting him fatally in the attempt to
arrest him. For such an act simpliciter the

only verdict the prosecution could expect against

the accused is one of manslaughter.

Tn addition to the above the prosecution

produced evidence which, if accepbted, was likely

In the Circuit
Court

No. 1

Tndictment and
Backing with
Endorsement
28th January
1965.
(Continued)

No. 2

Judgment
25th. February
1963



In the Circuit
Court

No. 2

Judgment

25th February
1963
(Continued)

4'

to take the case as high as murder, and
accordingly they presented an indictment
charging murder. On such an indictment the Jury
are obliged to return a verdict one way or the
other on the charge of murder while they may
return one of manslaughter.

See Archbold 34th Edition, para. 576:

"Upon an indictment for murder if the
prosecutor falls in proving malice afore-
thought, the prisoner may be convicted

of manslaughter.”

also R. v. Mackalley, 9 Co. Rep. ©1lb.

In the instant case the jury have
returned a verdict of not gulilty in respect
of murder and have failed to agree to the
necessary najority in respect of a manslaughtber
verdict.

. Accordingly, the Court exerclising the
powers granted under sec. 45(1) of the Jury
Law, Cap. 186, discharged the jury.

The prosecution in the circumstances now
invite the Court to order a new trial on the
issue of manslaughter and in support of this
application they refer to sec. 45(3) which
provides -

"Whenever a jury have been discharged
the Judge may adjourn the case for
trial at the same sitting of the
Circuit Court or at a fubture

sitting of the Circuit Court, and

at the subsequent trial the case shall
be tried before another array of
Jurors and the Judge may in his
discretion excuse from such array

any juror who took part in the previous
trial."

The defence on the other hand have
urged that a plea of aubrefois accult could
not be successfully resisted at such a
retrial and so they invite the Court not to

act in vain.
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5.

Exhaustive research and arguments have
been indulged in by the learnmed counsel on
both sides and the Court records its
gratitude to the gentlemen at the bar for
the assistance afforded on a question that
is so barren of recorded local authority.

Hale in his Pleas of the Crown, Vol. 2
at p. 246 has this to say -~

"If a man be acquit generally upon an
indictnent of murder autrefois acquit
is a good plea to an indictment of
manslaughter of the same person or

e converso 1f he be indicted of
manslaughter and be acquit, he shall
not be indicted for the same death as
nurder for they differ only in degree
and the fact is the same."

In R. v. Barron, 1914 2 K.B. 570 at
p.574 Lord Reading, C.J. (A.J. Lawrence and
Tush Jd. with him) in delivering the Jjudgment
of the Court is reported to have said:

"We are of the opinion that the plea of
autrefois acquit was rightly rejected.
The principle upon which this plea
depends have often been stated. It 1s
this, that the law does not permit a
nan to be twice in peril of being
convicted of the same offence. If
therefore he has been acquitbted, l.e.
found to be not guilty of the offence
by a Court coupetent to try him, such

acquittal is a bar to a second indictment
for the sane offence. This rule applies
not only to the offence actually charged
in the first indictment, but to any offence

of which he could have been properly
convicted on the trial of the first
indictnent. Thus an acquittal on a

charge of nmurder is a bar to a subsequent

indictnent for manslaughter as the Jury

could have convicted of manslaughter .....

The rule of law now affirmed by this

Court has never been doubbted or qualified,
though 1t has not always been found easy

to apply the rule to the facts of
particular cases under discussion."

In the Circuit
Court

No. 2
Judgnent

25th February

1963%
(Continued)
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In the Circult It is particularly interesting to follow

Court the thoughts of Lord Goddard C.J. (Hilbury
——— and. Omerod JJ. with hin) as he delivered
No. 2 the judgment of the Court in re Shipton,

1957 1 A.E.R. p. 206. A good deal of it

Judgnent . . . )
is obiter but there is authority to support

%gg? February a lot of what is said:-

(Continued)

"In this case the Jjury have found

the accused not guilty of manslaughter
and have not agreed on a verdict

of dangerous driving. There was

no separate count for dangerous
driving. I think with all respect to
the learned Jjudge, the recorder at
Bournemouth took a proper view.

He had no jurisdiction to try an
indictment which was an indictument for
nmanslaughter. It night be desirable
if this matter was cleared up in sone
way by legislation. The learned
Judge more than once when an
application was made to allow a
voluntary bill for dangerous driving
to be preferred, referred to the case
of wounding with intent. We all
know that on the charge of wounding
with intent it is open to the

Jury to return a verdict of malicious
wounding.

In the opinion of the Court
exactly the same position arises
there as it does here. If a jury
find a wman not gullty of the offence
charged in the indictment and do not
go on to say 'but we find hin guilty
of malicious wounding'! there is an end
of the matter. Perhaps it is a
pity that the learned Judge did not
give leave to prefer a volunbary
bill. If a voluntary bill had been
preferred, whether the accused would
have been able to plead autrefois
acquit or not I do not Izow".

A conbtrary view expressel in tlie Australicon
Law Journal, Vol. 26 1952-53 =5 n. 537

was brought to the attention ¢f tlhe Court.
There the learned editor had tiidls to say -
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"R. v. Quinn, 1952-5% S.R. N.S.W. In the Circuit
is one of a number of cases Court
exhibiting the tendency to confine

the plea of autrefois acquit within No. 2

narrow limits. A Jjury acquitted the Judenent
defendant of a charge of nurder and 25t% Februar
then had becn unable to agree whether 1963 J
he should be coanvicted of manslaughter. '(Continued)
The Jjury was discharged and upon

resentment before another Jjury on

a charge of manslaughter, the defence

of autrefois acquit was raised. The

defendant had been in peril of a

conviction of manslaughter on his firs?t

trial and the argument was that the

acquittal on the charge of nmurder

supported a plea of autrefois acquit

to a subsequent charge of manslaughter.

The argument is fallacious. Where
there are a number of different crimes
containing comnon features acquittal on
the charge A.B.C. does not necessarily
import that A.B. do not exist. The
matter has been complicated by the
provision for alternative verdicts so
that the verdict need not follow the
indictment.

A general acquittal on the charge
A.B.C. does inport that A.B. does not
exist but a mere acquittal does not.

A general acquittal 1s an acquittal
on the charge of all alternatbive
verdicts. In this case however there
was no general acquittal but only an
acquittal on one of the possible
charges of which the accused might
be convicted.

In order to support a plea of
autrefolis acqult there nust be a legal
verdict, and where for any reason there
1s no legal verdict the plea is not
available.

Where the jury cannot agree there is
no verdict."



In the Circulit
Court

No. 2

Judgment

25th February
1963
(Continued)

80

It is unfortunate the report of this
casc is not available. It is unfortunate also
that the learned editor does not attenpt To
support any of his reasoning with any Judicial
decision from any quarter whatsoever. Yet
his "general acquittal" and his "nere acquittal”
seen to correspond to Archbold's "general
verdict" and "partial verdict". See Archbold,
34th Edition paras. 572, 575-6. Be it
observed that Hale in his cnunciation of the 10
law above referred to, speaks specifically of
a "general acquittal" while Kenney at para.
754 speaks of a "general verdict" ags dlstinct
from a "special verdict" and does not seen
to address his mind to Archbold's "partial
verdict".

It appears quite clear that Lord Reaeding
in delivering the Jjudgnent of the Court in
R. v. Barron (supra) was there referring
to a "general acquittal" without considering 20
a "partial acquittal”. In the dicta of
Lord Goddard in the Shipton case the
question of a "partial verdict" came wp
for consideration although the learned
Lord Chief Justice did not refer to it as
such. He there nade the pronouncement:

"If a jury find a nman not guilbty of

the offence charged in the indictnent

and do not go on to say, '"but we

find hin guilty of nalicious wounding' 50
there is an end of the natter."

Clearly he did nob intend to nake any
cabtegoric statenent of the law as it stood
because alnost in the sane hbreath he went
on to express his uncertainty as to
whether a plea of autrefols acquit could
successfully be nade in the circunstances.

Attention is drawvn to the nanner in
which the various authorities have tried
to define manslaughter. 40

"It is an unfortunate fact that on

the authorities as they now stond it

is inmpossible to formulabe a clcor
definition of the crine of ucnslaughter.
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The definitions offered in the text
books are of a negative character.”

Rusgsell

"Manslaughter is the unlawful and
felonious killing of another without
any malice expressed or implied.”

Archbold

"The offence of manslaughter includes
all felonious homicides not amounting
to nurder."

Harris

"Manslaughter consists in killing
another percon unlawfully yet under
conditions not so heinous as to
render the act a nurder.”

Kenney

"Up to the 19th century it was discussed
ag a residuary category of honicide
into which fell all killings which were
not Jjustified, excusable or nurder."”

Lenney

5o therefore on an indictment for murder if
there is a mere acquittal of nurder there
renaing the residual question of nmanslaughter
and if there is to be a general acguittal then
the verdict of the Jjury must be had on the.
guestion of nanslaughter.

So it doesg appear that the concept of
a "partial" as distinet froum a "general”
verdict is real.

Reference was nade by learned counsel Mr.
David Coore, Q.C. to the safeguards of human
rights entrenched in sec. 20(8) of the
Janmaica (Constitution) Crder in Council 1962
but with due respect to learned counsel's
concepivion of the law the principles
cnunciated in respect of a partial verdict
does not in any way whatsoever offend the

In the Circuit
Court

No. 2

Judgnent
25t%h February

1963

(Continued)



In the Circuit
Court

No. 2

Judgnent

25th February
1963
(Continued)

10,

provisions or the spirit of the constitution.

The force of the argument is that as to the
offence of manslaughter there is only a
disagreenent which is no legal verdict and
unless there is a legal verdict the defence
of aubrefois acquit is not available.

It appears to this Court that the
Common Law-rule as enunciated by Hale and
reiterated in R v. Barron and enshrined
in the Constitution clearly refers to a
general verdict and a general verdict
alone. It does not refer to a partial
verdict as was given in this case where
the issueg of murder and nanslaugiiter
are so distinct and apart. In the
circunistances it could never be sald
that the verdict of not guilty of murder
was calculated or intended or did
embrace the question of the guilt or
otherwise of the accused in respect of
nanslaughter. If the prosecution
wish to press for a verdict on a
nanslaughter issue they nust specifically
prefer an indictment charging nanslaughter.
It is not the law that an indictuent
for nmurder is tantanount to a count for
murder and a second count for manslaughter.
The provision in the law is permissive
and not obligatory and since the jury did
not effectively make use of this power it
is open to the prosecution to proceed
against the accused in respect of the
nanslaughter issue if the Court exercises
its discretion as provided in sec. 45 of
the Jury Law. ‘

This Court finds that this is a fit
and proper case for so ordering and in
accordance with sec. 45(3) of the Jury
Law, Chapter 186, adjourns the case for
trial at the next sitting of the Home

Circuit Court on the issue of nanslaughter.

(spd) R.E. Small
J

25th February, 19¢3
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NO., 3 In the Full
ORTGINATING NOTICE OF MOTION Court
SUTT No. C.L.668-63 No. 5
Originating
Notice of Motion
IN THE SUPREME COURT OF JUDICATURE OF 20th March 1963%.

JAMATCA
COIMMON T.AW

IN THE MATTER of the Janaica
(Constitution) Order in Council
1962

AND

IN THE MATTER of the Order of
His Tordship Mr. Justice R.H.
Snall dated the 25th of February
196%, and nade in the case of
Regina vs. Petrick Nasralla in

the Home Circuit Court holden at
Kingston

BETWEZEDN:
PATIIZCK NASRALLA A[ZEliC&Il‘C
- and -

THE DIRECTOR OF PUBLIC PROSECUTIONS
Respondent

AKE NOTICE that the Suprcene Court of
Judicature of Jamaica, at the Bupreme Cour?,
Public Buildings Fast, Kingston, will be moved
on the 3rd day of April 1967, or so soon
thereafter as Counsel can be heard, by Counsel
on behalf of the above named Applicant for
the following relief nanely:-

(a) A Declaration that:-

(i) The Order of His Lordship Mr.
Justice R.H. Small dated the 25th
of February 1963, and nade in the
case of Regina vs. Patrick



In the Full
Court

No. 3

Originating
Notice of Motion
20th March 1963.
(CONTINUED)

12.

Nasralla for nmurder in the Hone
Circult Court Kingston ordering

that notwithstanding the acquittal

of the Applicant on a charge of

murder by a jury who did not go on

to find hinm gullty of nmanslaughter,
the Applicant be tried at the
sessions of the Home Circult Court
commencing on the 17th of April

1963 on the issue of manslaughter, 10
is ultra vires and/or in contravention
of the fundemental rights and

freedons guaranteed to the individual
by Section 20(8) of the Second
Schedule of the Janmaica (Constitution)
Order in Council 1952.

(ii) The Applicant having been acquitted
of the charge of uurder and no
verdict having been returned by
the jury on the offence of 20
nanslauvghter Hr which he could
have been convicted at his
trial for murder, cannot by reason
of Section 20(8) of the said Order
in Council be again tried for the
offence of manslaughter arising oub
of the same facts on indictnent
voluntarily preferred by the
Respondent.

(b) An Order thatb:- 30

(e)

(1) The order of his Tordship Mr. Justice
R.H. Soall dated the 25th of
FPebruary 1963, directing that the
Applicant be re~-tried on the issue
of manslaughter at the sessions
of the Home Circuit Court commencing
on the 17th of April 1963, be
set aside AND

(11) The Applicant be unconditionally
discharged. 40

An Order that the coobs of this
application nay be nall by the Recnondent
or that such other oxlzr as to cosbs

nay be nade as the Court siiell think fit.
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(a)

grounds of this applicatlion are:-

(1)

(2)

(3)

(4)

15.

Further and other relief as to the In the Full
Court nay seem Just. Court
AND FURTHER TAXE NOTICE that the No. 3

Originating
Notice of Motion
20th March 1963
(Continued)

The Applicant was on the 4th, 5th,
6th, 7th, 8th and 1lth of February,
1963, tried in the Home Circuit Couxrt
holden at Kingston before his Tordship
Mr. Justice R.H. Small and a Jury

on an Indictmnent containing one count
and which charged him with the nurder
of one Gilbert Gillespie on the 9th
October 1962. ,

On the 11th of February 19635, the Jury
returned a verdict of acquittal of the
offence of murder, but despite lengthy
deliberations were unable to agree on
a verdict as to nanslaughter, and

were accordingly discharged by the
Learned Trial Judge.

Prosecuting Counscl thereupon applied
to the Learned Trial Judge for an
order directing a re-trial of the
Applicant on the issue of nmanslaughter
either in the segsions of the IHonme
Circuit Court then current or at fubture
sitting of the said Court.

The aforesaid application was argued.
by Coungel for the Crown and for the
Defence before the Learned Trial Judge
on the 1%th and the 18%th of I'ebruary
1963, when Jjudgnent was reserved.

On the 25th of February 1963, judgnment
was delivered ordering a re-trial of
the Applicant on the issue of |
nanslaughbter in the Home Circulit Court
counencing on the 17th of April, 1963.

The Applicant avers that the saild

Order constitutes a contravention of
his rights as an individual as set out
in Section 20(8) of the Second Schedule



In the Full
Court

No. 3

Originating
Notice of Motion
20th March 1963
(Continued)

14,

of the Jamaica (Constitubtion) Order in
Council 1962, and further that as a
consequence thereof the sane are likely
to be contravened by the Respondent
preferring a voluntary Indictment for
nanslaughter against hin at the
segsions of the Home Circuit Court
commencing on the 17th of April 1963,
and he seeks redress in respect of

the said contravention, and/or likely 10
contravention of his rights pursuant

to the provisions contained in Section
25(1) and (2) of the Second Schedule

of the Jamaica (Constitution) Order

in Council 1962.

DATED +this 20th day of March 1963

Settled
V.0. Blake Q.C. cecocccecesccscoss
28/2/6% J.H.IN. FORREST
Solicitor for the above naned 20
Applicant.

TO: The above named Director of
Public Prosecutions,
Suprene Court Bulldings,
Kingston.

FITLED BY J.H.N. FORREST: Solicibtor of

No: 71 Duke Street, Kingston, on behall of

the Applicant Patrick Nasralla whose

address for service is in care of his said
Solicitor. 20
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NO, 4 Tn the Full
JUDGMENT . Court
No. &
TN TUE SUPRENE GOURE OF JUDICATURS OF Fudgment
AMATCA 5th June 1963.

IN THE HIGH COURT OF JUSTICE
COMMION TLAW
SUILT No. C.L. 668 of 1963.

IN THE MATTER of the Janaica (Con-
stitution) Order in Council, 1962

AND

IN THE MATTER of the Order of

His Lordship Mr. Justice R.H. Snmall,
dated the 25th of February, 1963,
and nade in the case of Regina vs.
Patrick Nasralla in the Home Circuit
Court holden at Kingston.

Vivian Blake, Q.C. and David Coore, Q.C.
for Applicant

for Respondent

VeB. Grant, Q.C. Attorney General,
(E. Watkins with him), as amicus curiae

JUDGMENT

This is an application in which the
applicant seeks the following relief, nanely:-

(a) A declaration that -

(i) The Order nade by Small, J. on
the 25th February, 1963, in the
case of Rgogina vs. Patrick
Nasralla, for nurder in the
Honme Circuit Court, Kingsbton,
ordering that notwithstanding the
acquittal of the applicant on a



16.

In the Full charge of nurder by a Jury which
Court adid not go on to find hin gullty of
nanslaughter, the applicant be
No. 4 tried at the sessions of the Home
Circuit Court commencing on the 17th
Judgnent April, 1963, on the issue of

5th June 1?65

(Continued nanslaughter, is ultra vires and/or

void, and/or in contravention of the
fundamental rights and freedons
guaranteed to the individual by 10
section 20(8) of +the Second Schedule

of the Janaica (Constitution) Order

in Council, 1962;

(ii) +the applicant having been acquitted
of the charge of nurder and no
verdict having been returned by the
Jury on the offence of manslaughter
for which he could have been
convicted at his trial for nurder,
cannot by reason of section 20(8) 20
of the said Order in Council be
again tried for the offence of
nanslaughter arising out of the
same facts on indictment voluntarily
preferred by the respondent.

(b) An Order that -

(i)  the Order of Small, J. nade on the
25th Febrvary, 1963, directing that
the applicant be re-tried on the
issue of manslaughter at the 20
gsessions of the Home Circult Court
commencing on the 17th day of April,
1963, be set aside;

(i1) and, the applicant be unconditionally
discharged.

(¢) An Order thabt the costs of this
application nay be pald by the Respondent,
or that such order as to costs may he
nade as the Court shall think fit.

(d) TFurther and other relicf =g to the Court 40
mey seen Jjust.

The applicant was on the 4th, 5T, Oth, 7ti,
8th and 11th days of February, 190%, tried in the
J o <9
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Hone Circuit Court holden at Kingsbton In the Full
before Small, J. and Jjury on an indictment Court
which charged hin with the nurder of Gilbert

Gillespie on the 9th October, 1962, The No. 4
indictuent contained no other count. Judgnent

5th Junc 1963

On the 11th February, 1963, the Jury (Continued)

returned a verdict of not guilty of the
offence of murder, but despite subsequent
lensthy deliberabtion were unable to agree
on a verdict of nmanslaughter and were
accordingly discharsged by the learned Trial
Judge.

Counsel for the Crown thereupon applied
to the learned Trial Judge for an Order
directing a re-trial of the applicant on the
issue of nanslauvghter either during the
sitting of the then current Home Circuilt Court
or ab a subgequent sitting of the said Court.

The aforc 3aid application was argucd
by Counscel for the Crown and for the
applicant before the learncd Trial Judge on
the 13th and 18th PebruaTV, l9f5, when
Jjudgment was reserved. }

On the 25th February, 1963, an order was
made by Snall, J. adjourning the case for
trial at the next sitting of the Circuit
Court on the issuc of nanslaughter; the order
purporting to be nade under section 45(3) of
the Jury Law, Cap. 186.

It is against this Order that the applicant
scekeg the rcelief above set out averring that
it constitutes a contraventicn of his rlghtb
as an individual as sebt out in section 20(8)
of the Second Schedule of the Janmaica
(Constitution) Order in Council, 1962 (hercin-
after referrcd to as "the Constitution')
and further that as a consequence thercof the sane
are likely to be contravened by the respondent
preferring a voluntary Indictment for
manslaughter againgt hin at the current session
of the Home Circult Court. This application
is nade pursuant to the provisions of section
25(1) & (2) of the Constitution.

Sub~sections (1) and (2) of Section 25
provide =
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(1) "Subject to the provisions of
subsection (4) of this section,
if any person allecges that any of
the provisions of sections 14 to
24 (inclusive) of this Constitubion
has been, is being or is likely to
be contravened in relation bto hin,
then without prejudice to any other
action with respect fo the sane
natter which is lawfully available,
that person may apply to the
Supreme Court for rciress;

(2) The Suprene Court shall have oriiincl
Jurisdiction to hear and determine
any application made by any person
in pursuance of subsection (1) of
this section and nay uake such
orders, issue such writs and give
such directions as i¥ nay consider
appropriate for the purpose of
enforcing, or securing the
enforcenent of, any of the provisions
of the sald sections 14 to 24

(inclusive) to the protection of which

the person concerned is entitled:

Provided that the Suprene Court
shall not exercige its powers under
this subsection if it is satisfied
that adequate means of redress for
the contravention alleged are or have

been available to the person concermed

under any other law."

It must be borne in nmind that section 13
of the Constitution after sbating that every
person in Jamaica is entitled to the fundanental
rights and freedoms of the individucl, goes on
to declare that the subsequent sections of
Chapter III, that is to say, sections 14 to 2G
(inclusive), are to have effect for +the puUrpoOSe
of affording protection to the aforesaid rightbs
and freedons.

The Attorney General conten’s that Chavnter
ITII of the Constitution should e looked ab
against its Jurisprudential beclizround, taliin:
into consideration the soclological inplicabions

of the case. He cited Edwards v. 4LThorney
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General for Canada (1920) A.C. 124 as In the Full
authority for the proposition that a Court
constitution should not be given a narrow
neaning, but a broad interpretation. For No. #
the applicant it is urged that the TJudement
Constitubion nust be interpreted in the sane gH

ther statub [f it is to be 5th June 1963
way as any other statute, or, if 1T is To } (Conbinued

construed broadly and liberally, it nust be
congbrued liberally in favour of the citizen,
not in favour of the state, since the
declared purpose of Chapter IIL of the
Constitution is to vest in the citizen
certain rights in respect of 1life, liberty,
security of the person, enjoyment of property
and the protection of the law, amongst other
things. We think the true rule is that where
the language of a constitutional provision

is clear and unambiguous, then it should be
construed according to the plain, ordinary
neaning of the words. If however, the words
are not clear and unambiguous, then the
provision should be construed so that it should
be given meaning consonant with the declared
objects of the Legislature as contained in
Chapter III of the Constitution.

Section 20(8) of the Constitution provides -

"Wo person who shows that he has been tried
by any competent court for a criminal
offence and cither convicted or acquitted
shall again De tried for that offence or
for any other criminal offence of which
he could have been convicted at the trial
for that offence save upon the order of

a superior court made in the course of
appeal proceedings relating to the
conviction or acquittal; and no person
shall be tried for a criminal offence if
hie shows that he has been pardoned for
that offence."

In our view, section 20(8) is declaratory of

the Common Law and enshrines in the Constitution
the common law rights upon which the pleas of
autrefois acquit and autrefois convict are based.

As we hold that section 20(8) declares the
Comnmon Law and neither enlarges nor abridges
the common law rights of the citizen, section 26(8)
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of the Congtitution, which enacts that nothing
contained in any law in force shall be held to
be inconsistent with any of the provisions of
Chapter III, is inapplicable, there being no
inconsistency upon which it nay operate.

It is conbended for the Respondent that
the order of the learned trial judge having
been nade under the authority of section 45
of the Jury Law, Chap. 186, then that order
cannot be deemed to be a contravention of 10
section 20(8) of the Constitubion. Section
26(8) is advanced as authority for that view.
Our opinion is that this is not an end of the
natter because section 45(%) of the Jury Law
under which the trial Jjudge acted is procedural
only and does not authoricse the naking of an
order, should such order not accord with
Section 20(8) of the Constitution.

As regords section 26(8), we think thab
its effect is, so far as section 45(3%) of the 20
Jury Law is concerned, to preserve the procedure
therein set out. We also hold that itse
provigions eubrace both statute law and conmon
law, =o that the procedure laid down at connon
law for Tthe plea of autrefols acquit and of
autrefois convict continues to have force and
effect.

The plea of autrefois acquit, which is
a plea in bar, is founded on the principle that
no man should be placed in peril of legal 30
penalties nore than once upon the sare
accusation. The plea must set forth the
acquittal on which it dis based. It was suggested
by Mr. Coore at one stage that the plea has
nothing to do with res judicata bubt the better
view seens to be that the plea is founded on
that doctrine which is as nuch applicable to
crininal as to civil proceedings. As was sald
by Byles J. in R. v. Morris (1867) L.R. 1 C.C.R.
90 at page 94 -~

"The form and intention of the common
law pleas of autrefois convict and
autrefois acquit shew thet they anply
only where there has been a formor
Judicial decision on the cane sccusabion
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in substance, and where the question In the Full
in dispube has been already decided.” Court
The rule is stated by Lord Reading, C.d. No. 4

in R. v. Barron (1914) 2 K.B. 570 in these

Judgnent

terns at page 574 - 5th June 1?65

"The principle on which this plea
depencs has often been stated. It is
this, that the Law does not permit

a nian to be btuice in peril of being
convicted of the sane offence. If,
therefore, he has been acquitted, i.e.
found to be not guilty of the offence,
by o Court competent to try hin, such
acquittal is a bar to a seceond indictment
for the same offence. This rule applies
not only to the offence actually
charged in the first indictment, but to
any offence of which he could have been
properly convicted on the trial of

the first indictment. Thus an
acqulttal on a charge of nurder is a
bar to a subsequent indictment for
nanslauvghter, as the jury could have
convicted of manslaughter."

As 1% has been stated above, there nust be
an acquittal. Where, therefore, there is no
verdict at all, for whatever reason, the plea
is not good. That is laid down in R. v.
Charlesworth (1861) 9 Cox 44, and in Winsor
v. R (1866) L.R. 1 Q.B. 289.

In R. v. Grinwood, 60 J.P. 809, the
prisoner hal been convicted on one count of an
indictnent, all of which were clearly alternative.
Where, therefore, the Jjury having disagreed
on the renaining three counts, it was sought
to re-try him on those counts, the plea of
autrefols convict was held to be goad.

Learned Counsel for the applicant relied
heavily on R, v. Shipton (1957) 1 W.L.R. 259.
In that case the defendant had been indicted
on a charge of manslaughter. The Jjury acquitted
of manslaughter and were unable to agree on the
issue of dangerous driving. The judge directed
that this latter issue be tried at quarter
sessions. The recorder refused to try the

(Continued
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defendant for dangerous driving on an indictuent
for manslaughter because he had no Jjurisdiction.

The Divisional Court refused leave to nove
for mandanus, the Court btaking the view that
the recorder was right in holding that he had
no Jjurisdiction to try the indictnent before
hin., The question as to whether, if a
voluntary bill had been preferred, the .
defendant could have successfully plecaded
autrefois acquit, is there left unresolved.
All that the Court decided wasg that the
Recorder had no Jjurisdiction to try the
indictnent before hin.

For the Respondent, the Court was
referred to the case of R. v. Quinn 5%
State Reports (N.8.W.) 21. That the point
that arose in that case is identical with
that for decision by this Court, there can
be no doubt. Counsel for the applicant
ask us to say that Quinn's case is wrongly
decided, that the decision of the Court of
Criminal Appeal of New South Wales is based
on fallacious reasoning and on a
nisinbterpretation of the rule in Barron's
case. It is true, as was pointed out, that
this Court is not bound by the decision in
Quinn's case supra, but it is the only
case cited to us which is directly in point
and we do feel that it is of strong
persuasive aubthority. We are sabtisfied on
the authorities that the acquittal referred
to by Lord Reading, C.J. in Barron's case
supra when he says "Thus an acquitbttal on
a charge of nurder is a bar to a subsequent
indictment for manslaughter" means a general
acquittal and not, as in the instant case,
where there was a disagreenent on the issue
of manslaughter.

It is not disputed that the onus of

proving that the plea lies ic on the applicant.

Where according to Mr. Coore, the New South
Wales Court erred was in assuning thabt in a
charge of nmurder, there is, in oliition o

the charge of nurder, an issue of manslaughter
Jjoined between the Crown and tie accused.
Indeed, says Mr. Coore, the jury cannobt be
coupelled to consider manslauchber ob all

and in support of this contention, he cited
the case of Wroth v. Wiggs (1653) Cro.
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Eliz. 276. This labtter case does not appear

to support Mr. Coore's proposition because as

was explained in the case of Penryn v. Corbet

at page 464 of the sane report, the jury in Wroth
v. Wiggs found the prisoner not guilty generally,
a verdict which effectively disposed of all the
issues in the case in their entirety, leaving
nothing upon which they could be conpelled %o
neke a finding.

We think that the true legal position is
that so succinctly stated by Owen J. in Quinn's
case at page 2% where he says -

" ee.._btoetablish /The plea of autrefois
acqu;§7 1t would have been necessary to
prove that on the first trial [The
applican§7 gstood in peril of a conviction
for nanslaughbter, and that he was delivered
from that peril by a verdict of acquittal”.

Was the applicant in peril of being
convicted of the offence of manslauchter? On this
issue we consider the reasoning of Cockburn C.Jd.
in Reg. v. Charlesworth (1861) 9 Cox C.C. 44 to
be in point. At page 53 the learned Chief
Justice gaid -

"It appears to me, when you talk of a man
being twice tried, that you mean a trial
which proccelds to its legitimate and lawful
conclusion by verdict; that when you speak
of a man belng twice in Jjeopardy, you nean
put in Jeopardy by the verdict of a Jjury,
and that he is not tried, that he 1s not
put in Jeopardy, until the verdict cones

to pass, because, if that were not so, 1t is
clear that in every case of defective
vordict”a nan could not be tried a second
tinee..

In our view, a person is not put in peril
nerely by being pubt in charge of the jury; at
the applicant's trial, he was not in peril of
conviction of manslaughter, because there was
no verdict on the issue of manslaughter, and
there wag no general acquittal. In our judgnent,
section 20(8) of the Constitution requires the
applicant to establish that he was in peril of
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conviction of the offence of nanslaughter.
This he has not been able to show.

In the circumstances, the application
is refused, with costs.

DATED this 5th day of June, 1963.

(Sgd.) A.R. Cools-Lartigue
W.R. Douglas
H.J. Shelley

JUDGES OF THE SUPREME COURT.

NO. 5
NOTICE OF APPEAT

IN THE COURT OF APPEAL

NOTICE OF APPEAL

C.L. 668 of 1963
C.A. No. 13 of 196%

BET WIE N:

PATRICK NASRALLA
Applicant-Appellant
- and -

THE DIRECTOR OF PUBLIC
PROSECUTIONS
Respondent—~Respondent

TAKE NOTICE that the Court of Appeal
will be nmoved so soon as Counsel can be
heard on behalf of the above named Applicant-
Appellant on Appeal from the whole of the
Judgnent herein of the Suprene Court given
at the hearing of this Application made
pursuant to the provisgions of Section 25 of
the Constitution, on the 5th of June 1963,
whereby the Applicant-Appellant’®a
Applicabion for the relief cleoinmed inm his
Originating Notice of Mobtion dubed The
20th of March 1963, in Common Low cult
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No. 668/63, was dismissed with costs to In the Court
the Respondent-Respondent. of Appeal

For an Order that the said Judgnent No. 5
be set aside and judgunent entered  for the Notice of
Applicant-Appellant for the relief claimed Appeal
in his said Originating Notice of Motion 19th June 1963
with costs, AND for an Order that the (Continued)

Respondent-Respondent do pay to the
Applicant-ippellant the costs of and
incident to this appeal.

AND FURTHER TAKE NOTICE +that the
grounds of this appeal are:-

1. The Suprene Court having correctly
found that the proper rule of
consbruction to be applied was that
clear and unambiguous language should
be construed according to its plain
ordinary neoaning:-

(a) Proceeded towolate this rule
by holding that Section 20(8) of
the Constitution was nerely
declaratory of the comnon law
notwithstanding the fact that the
conron law neaning ascribed by the
Court to the said words necessitated
additions to and/or gqualifications
of the plain language of Section
20(8). .

(b) Tailecd to appreciate that there was
nothing to indicate that the language
of Bection 20(8) was a term of art
descriptive of the comnmon law
principles applicable to the pleas
of autbtrefois acquit and convict, as
the Court found then to be.

2 In arriving at its conclusion that Section
20(8) was declaratory of the common law,
the Court failed to address its nmind
adequately or at all to the rule of
construction that the legislature is deened
to have knowledge of the existing state of
the Tiaw, and 1s presuned by the use of
language not appropriate to express the Law
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as it existed immediately before the
enactnent in question, to have intended
either a change in the lLaw or a settlenent
once and for all of pre-exdisting doubbs
and conflicts, in the nanner indicated.
Even if the Court was right in concluding
that Section 20(8) was declaratory of the
connon law, the Court was wrong in Law in
holding that at common law:-

(1) A verdict of not guilty of nurder on
an Indictment charging the offence
of murder was not a general verdict
of acquittal, if the Jury disagreed
on the issue of manslaughbter, and
that the accused could not in such
clrcunstances plead autrefols
acquit to a subseguent Indictnent
for manslaughter cricing out of
the sanc facts.

(11) A person charged with the offence of
murder, was, notwithstonding a
verdict of acquittal on that
offence, and a delibcration by the
Jury on the igssue of nanslaughter,
never in peril of being convicbted
of manslaughter because the Jury
were unable to arrive at a verdict
on that issue.

The Supreme Court further erred in TLiaw by:i-

(a) Failing to appreciate that the
cbservations of Cockburn C.J. in
R. vs. Charlesworth - 1861 - 9 Cox
C.C. 44 on which they relied for
holding that the Appellant was
never in peril of conviection of
nanslaughter, were in their proper
context liwmited to situations in
which a Jury had been discharged
elther without giving a verdict on
the offence charged in the Indictuent,
or had returned a Celective verdict,
and could not thereiole apply to
a case in which a ool verdict hal
been returned on the only offonce
charged in the Indictucnt, the Jury
not being compellable to Lind
nanslaushter.
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(b) Interpreting the decision in In the Court
R. vs. Barron - 2 X.B. 570 in a of Appeal
nanner not Jjustified by the
authorities, and relying on the No. 5

decision in R. vs. Quinn - 53

State Reports N.S.W. 21, despite gogégi of
the erroneous reasoning therein lg%h June 1963
contained. (Gomtinmed)

5. In so far as the decision herein appealed
against inplies that the Appellant may
be tried on the issue of nanslaughter
pursuant to the Order of Small J. dated
the 25th of February 196%, the Suprene
Court failed to appreciate that the
declegion in Rege. vs. Shipton - 1957 -

1 W.L.R. 259 supported the Appellant's

contention that a Jury of seven had no

Jurisdiction to try an Indictnent which
charged the offence of nmurder, and that
the said Order was consequently bad in

Law.

DATED the 19th day of June, 1963.

(8sd.) J.H.N. Forrest
SOLICITOR FOR THE ABOVE NAMED
APPETLLANT
SETTLED :

(Sgd.) V.0. Blake Q.C.
V.0. Blake, Q.C.
12th June 196%

To: The above naned Respondent
The Director of Public Prosecubtions,
Public Buildings, Xing Street, Kingston.

FILED by J.H.I. Forrest of No.: 71 Duke Street,
Kingston, Solicitor for the Applicant-
Appellant.
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NO. 6
JUDGIENT
IN THE COURT OF APPEAL
~ OUPREME COURT CIVIL

0 APPEAT
No. 15 of 1965

PATRICK NASRALT.A  Applicant/Appellant

DIRECTOR OF PUBLIC PROSECUTIONS
Respondent/Respondent

BEFORE: T™he Hon. The President®
The Hon. Mr. Justice Lewis
The Hon. Mr. dJustice Henriques

5th, 6th, 7th, 8th, 9th,
13th, 1l4th October, 1964
and 1lth June, 1965.

For the appellant Coore, Q.C. with him IMahfood

For the respondent Swaby, D.P.P. with him L.G.
Barnett and I.X. Forte

Duffus, P.

This is an appeal from the judgment of the
Supreme Court (Cools-Lartigue, Douglas and Shelley,
JJ? delivered on the 5th June 1963 dismissing an
application for relief sought under the provisions
of Section 25 of Chapter III ("Fundamental Rights
and Freedoms") of the Consbtitubtion of Jamaica.

The relevant facts are as follows:-

The appellant Patrick Nasralla was charged
on an indictment containing a single count for
murder. - The trial took place in the Home
Circuilt Court before Small, J. and lasted five
days. The Jury brought in an unanimous verdict
of not guilty of murder, but were unable to agree
on ganslaughter. The endorsement on the indictuent
reads:

"Not guilty of murder/Not agreed on
manslauvghbter divided 8-4",
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The learned trial Judge thereupon discharged

the jury. Counsel for the Crown then applied

to the Judge for an order directing re-trial

of the appellant on the issue of manslaughter
either during the current sitting of the circuit
court or at a subsequent sitting thereof. This
application was opposed by counsel for the
appellant and after hearing arguments, the
learned Judge, on the 25th Pebruary 1963,

made the following order:

"Tn accordance with Section 45(3)(4)
Cap. 186 the Court adjourns the case for
trial at the next sitting of the Circuit
Court on the issue of manslaughter.
Accused allowed bail in £500, Surety
£500 to appear on 17th April 1963".

The Appellant then applied to the Supreme

Court for redrecs under the provisions of Section

25 of the Constitution in the terms of a
notice of motion seeking the following relief:

"(a) A Declaration that:-

(i) The Order of His Lordship Mr.
Justice R.H. Small dated the
25th of February 1963, and made
in the case of Regina V.
Patrick Nasralla for murder in

the Home Circuit Court, Kingston

ordering that notwithstanding
the acquittal of the applicant
on a charge of murder by a jury
who did not go on to find him
gullty of manslaughter, the
applicant be tried at the
sessions of the Home Circuit
Court commencing on the 17th

of April 19¢3 on the issue of

In the Court

of Appeal

No. ©
Judgment

11th June 1965

(a) Duffus
(Continued

manslaughter, is ultra vires and/

or void, and/or in contravention

of the fundamental rights and
freedoms guaranteed to the
individual by Section 20(8) of
the Second Schedule of the
Jamaica (Constitution) Order in
Council 1962.

(ii) The applicant having been acquitted

5 E.
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of the charge of murder and no
verdict having been returned by
the Jjury on the offence of
manslaughter for which he

could have been convicted at
his trial for murder, cannot by
reason of Section 20(8) of the
said Order in Council be again

tried for the offence of

manslaughter arising out of the 10
same facts on indictment voluntarily
preferred by the respondent.

(b) An Order that:-

(i) The Order of His Lordship Mr. Jugtice
R.,H. Small dated the 25th of February
196%, directing that the applicant
be re-tried on the issue of manslaughter
at the sessions of the Home Circuit
Court commencing on the 17th of April
1963, be set aside AND

(ii) The applicant be unconditionally
discharged".

The motion was fully argued before a Court of
three Judges. The Honourable The Atborney General took
part in the proceedings as amious curiaec. The
Supreme Court in a written judgment delivered on
the 5th June 1963, refused the application and
it is against that refusal that this appeal now
lies. The mabtter involved consideration of what
is the true and correct meaning of Section 20(8) 30
of the Constitution which provides as follows:=-

"No person who shows that he has been btried
by any competent Court for a criminal
offence and either convicted or acquitted
shall again be tried for that offence or
for any other criminal offence of which

he could have been convicted at the trial
for that offence save upon the order of

a superior court made in the course of
appeal proceedings relating %o the 40
conviction or acquittal; and no person
shall be tried for a criminal offence if

he shows that he has been pardioncd for

that offence."
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The Supreme Court held that Section In the Court
20(8) is "declarabory of the Common Law and of Appeal
enshrines in the Concstitution the common e
law rights upon which the pleas of aubtrefois No. ©
acquit and autrefois convict are based". The Judement
Court proceeded to a careful examination of 11thg?une 1965
the principles of autrefois and res judicata (a)hbuffuc P
and held that it was necessary for the (Continueaj ‘

applicant "to prove that on the first trial

10  he stood in peril of a conviction for
monslaughter and that he wacs delivered from
that peril by a verdict of acquittal" and this
he had not heen able to show as "there was no
general acquittal.! It will be convenilent at
this stage to set out briefly the submissions
nade to us by learned counsel for the appellant
and for the respondent.

Learned counsel for the appellant grouped
his gubmissiong under three main heads:

20 (1) Assuming that the Suprcme Court was
correct in saying that Section 20(8) merely
enshrined, without addition, the comnmon
law principles of autrefois then the
Court was wrong in concluding that at
common law The appellant could not have
successfully pleaded in bar at a
subsequent trial for manslaughter.

(2) 1If this Court should be of the view that
the common law doctrine of autrefois was
50 in some respect subject to ambiguity or
absurdity and there were decisions and
dicbta which are difficult to reconcile
with each other, then the effect of
Scetion 20(8) of the Constitution was
to clarify the principles once and for
all in so far as Jamaica was concerned
and that once the citizen can bring
himself within the plain meaning of
Section 20(8) he is entitled to its
40 protection and

(3) If this Cour?t should be of the view that
the common law doctrine of sutrefois was
clearly settled and that the appellant
did not come within it +that the effect
of Section 20(8)was to give additional
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protection to any person who could

show that he came within the plain meaning
of the section which gave him a
constitutional right not to be tried
again for the same offence or on the sane
facts of any other criminal offence of
which he could have been convicted at

the trial for that offence which may
formerly have depended on the discretion
of the Judge to order a retrial or the 10
discretion of the prosecution to apply
for a retrial or if a retrial was ordered,
a discretion to enter a nolle prosequi.

Learned counsel for the respondent
submitted that the questions which arose for
congideration were:

(1) What were the relevant coumon law
principles governing autrefois acquit
prior to the 6th August, 1962 when
the Constitubion came into operation? 20

(2) What effect, if any, did Section 20(8)
of the Constitution have on the common
law principles of auvtrefois acquib?

(3) If Section 20(8) altered the common
law principles in any way then what was
the effect thereof?

(4) What was the effect of Section 26(8) of
the Constitution when read in relation
to the provisions of the Jury Law Cap.
1867 30

It will be appreciated that these
questions involve the consideration of the
common law doctrine of autrefois as well
as the interpretation of the relevant sectiongs
of the Constitution and of the Jury Law Cap.
186, under which Small J. made the order for
a retrlal on the issue of manslaughter.

We are grateful to learned counsel for
the clarity of their argummnus and for the
large number of cascs cited which indicate #0
the zeal and industry they besbowed on
difficult and involved matters of law.
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There can be no doubt that the doctrine In the Court
of autrefois is of great age and is firmly of Appeal
establiched in the coummon law bubt as the
authorities show is not easy of consistent No. 6
application. The Principle is enchrined Judgment
in the latbtin maxim "nemo debet bis puniri pro SO

. ] . 11th June 1965
uno delicto". In Hawkins Pleas of the Crown 2) Duffus, P.
(8th Edn. 1824) Vol. 2 at p. 515 it is %Continuedj

expressed thus:-

"The plea of autrefois acquit is grounded
onl the maxim, that a man shall not be
brought into danger of his 1life for one
and the same offence, more than once.
Fron whence it is generally taken, by
all the books, as an undoubted
conscquence, that where a man is once
found 'not gullty' on an indictment or
appeal free from error, and well
commenced before any court which hath
Jurisdiction of the cause, he may by
the common law, in all cases whatsoever
plead such acquittal in bar of any
subsequent indictment or appeal for the
same crine'.

Hawlins also says - (p. 518) =~

"It seems a general rule, that a bar in
action of an inferior nature will not bar
another superior, yet it seems, that an
acquittal in an indictment of wmurder will
be a good bar of an indictment of petit
treason, because both offences are in
substance the game. But it is clear,
that an acquittal of one felony is no
nanner of bar to a prosecution for
another in subsbance different, whether
committed before or at the same ¥Tinme
with that of which he ig acquitted".

The tasgk for this Court, fortunately, has
been made consciderably easier as in the recent
case of Connelly v. D.P.P. (1964) 2 All E.R.
401, the Houge of Lords considered the doctrine
of autrefolis and examined carefully a great
nunber of cases, 30 some of which were relied
on by bthe Supreme Court in the instant case.
Lord Morris of Borth-y-Gest in his speech sbtated
what lLic thought were the governing principles
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and this is what he sald at p. 412 -

"In my view both principle and authority
establish -

(1)

(11)

(iii)

(iv)

(v)

(vi)

that a man cannot be tried for a
crime in respect of which he has
previously been acquitted or
convicted;

that & man cannot be tried for a

crime in respect of which he could

on some previous indictment have 10
been convicted;

that the same rule applies if the
crime in respect of which he is
being charged is in effect the

same or is substantially the saue

as elther the principal or a
different crime in respect of

which he has been acquitted or could
have been convicted;

that one test whether the rule applies 20
is whether the evidence which is
necessary to support the second
indictment, or whether the facts

which constitute the second offence,
would have been sufficient to procure

a legal conviction on the first
indictment either as to the offence
charged or as to an offence of

which, on the indictment, the

accused could have been found 50
gullty;

that this test must be subject to

the proviso that the offence charged

in the second indictment had in

fact been committed at the time

of the first charge; thus, if

there is an assault and a

prosecubtion and conviction in

respect of it, there is no bar ]
to a charge of muwrdor if the 40
assaulted person laber diess -

that on a plea of autrefols accull
or autrefois convict a men is not
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restricted to a comparison In the Court
between the labter indictment of Appeal

and some previous indictment or e

to the records of the court, butb No. 6

that he nmay prove by evidence all Judgnent
such quesbtions as to the identity  1lth June 1965
of persons, dates and facts as ga) Duffus, P.
are necessary to enable him to Continuedj

show that he is being charged

with an offence which is

cither the same or is substantially
the same ag one in respect of
which he has been acquitted or
convicted or as one in respect of
which he could have been convicted;

(vii) +that whaob has to be considered is
whether the crime or offence
charged in the later indictment
is the same or is in effect or
is substanticlly the same as The
crime charged (or in respect of
which there could have been a
conviction) in a former indictment
and that it is immeterial that
the facts under exanination or the
witnesses being called in the later
proceedings are the same as those
in some earlier proceedings;

(viii) +that apart from circumstances under
which there may be a plea of
autrefolis acquit a man may be able
to chow that a matter has been
decided by a court competent to
decide it, so that the principle
of res Judicata applies;

(ix)  that apart from cases where
indictments are preferred and where
pleas in bar may therefore be
entered the fundamental principle
applies that a man is not to be
prosecuted twice for the same crime'.

The learned and noble Lord then referred to
sbatenents of the doctrine in Coke's Institutes,
Blackstone's Comnmentaries (1769) Hale's Pleas
of the Crown (1778 Edn.) and Hawkin's Pleas of
the Crown (1824) and at p. 41% at G, he said:-
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"Haole proceeded to point out (at p.

246) that, if a man is acquitted generally

on an indictment of nmurder, autrefois
acquit would be a good plea to an
indictment of manslaughter of the same
person. It would be the same death:

the fact would be the same. The charges
of murder and manslaughter only differ
in degree. The principle seems clearly
to have been recognised thet if

someone had been elther convicted or
acquitted of an offence he could

not later be charged with the sane
offence or with what was in effect

the same offence. In determining whether
or not he was being so charged the

court was not confined to an examination
of the record. The reality of the matter
was to be ascertained. That however,
did not mean that if two separate
offences were committed at the sane

tine a conviction or an acquittal in
respect of one would be any bar to a
subsequent prosecution in respect of

the other. It was the offence or
offences that had to be considered.

Was there in substance one offence -

or had somcone committed two or more
offenceg?"

and at p. 414 at I -

"My Lords, the law of England was,
therefore, clearly stated. It nmatters
not that incidents and occasions
being examined on the trial of the
second indictment are precisely the
sane as those which were examined on
the trial of the first. The court is
concerned with charges of offences

or crimes. The test is, therefore,
whether such proof as is necessary to
convict of the second offence would
egstablish guilt of the first offence
of an offence for which on the firet
charge there could be a conviction'.

and at p. 416 at A -

"My Lords, the authoritiecs to which I have
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referred show thatbt The plea of In the Court
autrefois acquit has availled if of Appeal

the charge contained in a later ———
indictment is one of which a man could No. ©

have been convichted on the trial of Judgnent

an earlier indictment. It was 11th June 1965
recognised for example by HALE that (a) Duffue, P.
an acquittal of murder involved that (Continued)

there could be no later charge of
nanslaughter in respect of the same
deathi,"

Hale's Pleas of the Crown (1778 Edn)
Vol. 2, at p. 246.

and at p. 461 at E, where he guoted from
Broom's Legal Maxins (2nd Edn) -

"The fundamental principle of the plea
of autrefois acquit as laid down by
the Judges of England in 1796

and as sgtated by writers earlier than
that date, has been consistently
followed. It was thus sgstated in 1848
in Broom's Legal Maxinms (2nd Edn)
P.257, "and this plea is clearly founded
on the principle, that no man shall

be placed in perlil of legal penalties
nore than once upon the sane
accusation - neno debet his puniri pro
uno delicto. Thus, an acquittal upon
an indictment for nurder may he
pleaded in bar of another indictment
for monslaughter and an acquittal
upon indictment for burglary and
larceny may be pleaded to an indictment
for the larceny of the same goods,
because in either of these cases, the
prisoner might, on the former trial,
have been convicted of the offence
charged ageinst him in the second
Indictment ccecooecses .

On this statement of Lord Morris of Borth-
y~Gest of the principles and test applicable to
the plea of autrefols acquit it would appear
to be beyond question that a person acquitted
of of nurder will be able to rely on a plea of
aubrefois in bar to a second trial for
nanslavghter; as the proof necessary to
cotablich nonslaughter on an indictment for
nanslaughter would be the came as that led on
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the first indictment for murder on which

he could have been convicted of manslaughter.
The Suprene Court, however, drew a distinction
between a verdict of acquittal generally and

a verdict of not gullty of murder coupled

with o disagrecment as to whether or not

the prisoner was guilty of manslaughter,

The court held that a general acquittal

would include an acquittal of manslaughter

but as manslaughter had been put to the 10
Jury as a separate ilssue their dlsagreement
and failure to arrive at a verdict meant that
the appellant would not be able to show that
he was in peril of conviction for manslaughter.
The court relied on the reasoning of Cockburn,
C.J., in Regina v. Charlesworth /1861/

9 Cox C.C. 44 at p. 53 where the learned C.J.
said -

"It appears to me, when you talk of

a man being twice tried, that you mean 20
a trial which prcceeds to its

legitinate and lawful conclusion by

verdicts; that when you speak of a

nan being twice put in Jeopardy, you

neen put in jeopardy by the verdict of

a Jury, and that he is not tried, that

he is not put in Jjeopardy, until the

verdict comes to pass, because, if

that were not so, it is clear that in

every case of defective verdict a 30
man could not be tried a second

titeecocveoa

In its judgment the Supreme Court after
citing this judgnent proceeded thus -

"In our view a person is not put in

reril nerely by being pubt in charge of

the jury; at the applicant's trial

he was not in peril of conviction

for nmanslaughter because there was

no verdict on the issue of manslaughber, 40
and there was no general acqulbtal’.

In my view, with every rzrmnect to the
learned Judges of the Supreunc Courts, their
opinion appears to have been Tased on a
nisconception of Charlesworth's case.
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In Charlesworth's case the Jjury were In the Court

discharged from giving any verdict whabever of Appeal

and the trial of Charlesworth had not

proceeded to its "lawful conclusion by No. ©

verdict". As Cockburn C.J. said about eight Judgmnent

lines further on in the passage quoted - 11th June 1965

ga) Duffus, P.

"As at present advised, I cannot come Continued)

to the conclusion that there has been in
this case a trial, that the accused

has been put in Jjeopardy, or that he is
at all in a position, either in point of
law or in point of fact, of a man who
has been once acquitted and who having
been once acquitted, cannot a second
time be put on his trial'.

In the instant case the Jjury had
proceeded to verdict and had found a good
verdict of not guilty of the offence of murder
as charged.

It was quite wrong to say that "the
applicant was not in peril of conviction for
nanslaughter as there was no verdict on the
issue of manslaughter". He was certainly in
peril of conviction for manslaughter as it was
open to the Jjury ‘o have brought in a verdict
of guilty of manslaughter had they so decided.
The fact that they did not agree on a verdict
in respect of manslaughtber does not mean that
the applicant was not in peril of conviction
for manslaughter.

The Supreme Court also relied on the
Australian case of Regina v. Quinn /T9527 53
State Reports (N.S.W.) 21 where the same state
of affairs existed as in the instant case.

The learned Jjudges in Quinn's case had also
relied on Charlesworth's case. It is noteworthy
that Charlesvorth's case and Quinn's case were
not referred to in Connelly's case. Ags the
Supreme Court of Jamaica followed Quinn, it will
be necessary to refer to it in some detail.

In Quinn's case the respondent to the appeal
was indicted for murder before a circuit court.
The Jury acquitted him of murder but were unable
to agree whether he was or was not guilty of
manslaughter. The trial Judge accepted the



In the Court
of Appeal

No. ©
Judgment
11th June 1965
éa) Duffus, P.

Conbinuedj

40,

verdict of acquittal on the charge of murder
and discharged the Jury from giving a verdict on
manslaughter and remanded the prisoner Lo
stand his trial on that charge at such
court as the Attorney General might direct.
The Attorney General directed that the
respondent be tried at the Newcastle
Quarter Sessions and on the day of the
trial the Crown Prosecutor signed and
presented an indictment for manslaughter.
Counsel for the defence thercupon
subnitted that the indictment should be
quashed. This submission was based on

two grounds. The first was that the
acquittal on the charge of murder was

a bar to further proceedings on the charge
of manslaughter. The second wag that in
the circumstances the Crown FProseccutor

had no power to sign the indictment, and
that the only person with authority to do
so was the Attorney General. Both these
points were upheld by the learmned Chairman
of Quarter Sessions, who ordered that the
indictment be quashed.

In his report to the Court of
riminal Appeal for New South Wales the
Cheirman of Quarter Sessions stated that

he had erred in respect of the second
point as to the power of the Crown
Prosecutor to sign the indictment and the
respondent did not contest this therefore
the appeal was argued and decided in
respect of the first ground only. The
Court of Criminal Appeal treated the
matter as if a formal plea of autrefois
acquit had been pleaded before the
Chairman of Quarter Sessions. The court
held that the issue between the Crown and
the prisoner of a felonious killing
falling short of murder had not been
concluded and there being no verdict of
acquittal in respect of manslaughter the
Plea of aubtrefois acquit entered at the
second trial had not been established.
The order quashing the indictment was

set aside and the respondent ordered to
take his trial on the indictment for
manslaughter. It is useful to examinc
the reasoning of the judges. In the
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Judgment of Owen, J., which was concurred In the Court
with by Street, C.J., the learned judge of Appeal
at pp. 22=2% said -~
No. 6
"The guestion for decision does,
however, become more clear if it li%gggﬁgg 1965
is borne in mind that a plea of ‘q) Duffus. P
autrefois acqult is the only Eéontinueds ?

appropriate method of raising the

point on which counsel for the
respondent relied. The onus of

proving such a plea would lie on

the defence, and to establish 1t

it would have been necessary to

prove that on the first trial the
respondent stood in peril of a
conviction for manslaughter, and

that he was delivered from that

peril by a verdict of acquittal.

Since the Jjury at the trial was

unable to agree whether the

respondent was gullty or not guilty

of manslaughter, and was thereupon
discharged without giving a verdict

on that issue, the respondent could
not, by producing the record of that
trial, have proved an element essential
to establish the plea, since the fact
that the jury was discharged fronm
civing a verdict on manslaughter is, in
my opinion, as much a part of the record of
the trial as is the fact that a verdict of
acquittal on the charge of murder was
recorded.

The argument for the respondent is
based upon the statements which are to
be found in the works of almost every
well known writer on the criminal law,
that on an indictment for murder the
prisoner may be acquitted of murder and
found gulilty of manslaughter - a rule
which is as old as the common law itself.
The next step in the argument is a
contention that a verdict of acquittal on
an indictment for murder supports a plea
of autrefois acquit to a later indictment
for manslaughter arising oubt of the same
killing. But the argument is put in too
broad a fashion. The rule is that a
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'general acquittal of murder is a discharge
upon an indictment of manslaughter upon the
same person, because the latter charge was
included in the former!'. (Chitty's
Criminal Law, Vol. 1, p. 455). 'If a

person is acquit generally upon an indictment
of murder, autrefois acquit is a good plea to

an indictment of manslaughter of the sanme
person'. (Hale's Pleas of the Crown,
Vol. 2, p. 246). Wnere, however, therc has
been no general acquittal on an indictment
and the record shows that while the Jjury
acquitted the prisoner of nurder they
were then discharged of the prisoner
without giving a verdict on manslaughter
because of their inability to agree on
such a verdict, there is no rule of law
of which I am aware which says that the
issue between the Crown and the prisoner
of a felonious killing falling short of
murder has been concluded. The respondent
here undoubtedly stood in peril of a
conviction for mesmslaughter on his first
trial, but the jury did not deliver hin.
There is no doubt that the discharge of

a jury without giving a verdict on

a particular issue does not prevent the
parties from relitigating that issue, and
this is so whether the discharge of jury
was justified by law or not (Regina v.
Charlesworth (supra); Winsor v. Regina
1866 L.R. I, Q.B. 289 and %90). See

also the dissenting judgment of Crampton
J. in Conway and Lynch v. The Queen
(1845) 7 1 L.R. 149, The principle

of law vhich is expressed in the naxim
"res judicata pro veritate accipitur" is
as much applicable in the sphére of the
criminal law as it is in any other
branch of the law.

The answer to the respondent's
contention in the present case is to be
found in the common law rule, which in
more modern btimes has been recognised
and indeed reinforced by statute, that
subject to some limitabions the averments
in an indictment are divisible. For
exanple, an indictment for nmurder
alleges a felonious and malicious slaying.
The gravest form of felonious slaying is
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nurder, but if the Jury fails to find In the Court
the element of malice which need not of Appeal
necessarily mean actual nalice, they e
may nevertheless find a felonious No. 6
glaying without malice, nanmely,

manslaughter. A plea of not guilty 11tgu%%g2n§965
to such an indictment is a plea of -a) Duffus. P
the general issue to every allegation %Continuedj *

of foct necessary to make the killing
a felony, whether it be the felony of
nurder or the less grave felony of
manslaughter, and a general verdict

of not gullty on such an indictment

1s a finding in favour of the prisoner
on the issue of a felonious as well as
a nmalicious slaying".

The learned Judge then referred to the opinion
of a nuwmber of writers in well kmown btext
books and proceeded -

"But the significance of the statenents

of the text writers which I have quoted

is that they all emphasize the divisibility
of averments and point to the conclusion,
which accords with commonsense, that on

the undisputed facts in the present case
the respondent could not have supported

a plea of autrefois acquit".

Heron, J. gave a separate judgnent and he
too held that in the first rial there had not
been a general verdict of not guilty and
that the plea of autrefois acquit was not
established.

Learned counsel for the respondent relied
strongly on this case and submitted that in
every case wvhere aubrefols was pleaded it
was the dubty of the court to enquire into the
reality of the matter. ILearned counsel for
the appellant submitted that Quinn's case had
been wrongly decided and ought not to be
followed and with that submission I find myself
conpelled to agree.

The learned judges of the Court of
Criminal Appeal for New South Wales held that
Quinn "undoubtedly stood in peril of a conviction
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for manslaughter on his first trial, but

the jury did not deliver him" (supra p. 11).
They also decided that there was no "general
verdict of acquittal" and decided that since
the jury were unable to agree whether Quinn
was guilty or not guilty of manslaughter

and had been discharged without giving

a verdict on that issue, he would be unable
to show by production of the record that he
had been acquitted of manslaughter.

It seems to me that there are two
fallacies behind this reasoning -~ The
first fallacy is the assumption that on an
indictment for murder the Jury having found
the prisoner not guilty of murder are in
duty bound to consider manslaughter, if
i1t arises. The second fallacy is to treat
nanslaughter ag if 1t were charged in the
indictment as a separate offence under
a separate count therceby requiring a
separate verdict.

It is clearly established at comuon
law and by statube (in Jamaica by the Juxry
Law Cap. 186, Sec. 44 (2)) that on an

indictment for murder the Jury may bring
- in a verdict of guilty of manslaughter

but this power is a permissive one and
the Jjury are not compellable to enguire
into manslaughter; see Wroth v. Wiggs
(1653) Cro. Eliz. 276; 78 E.R. 531 and
gggryn v. Corbet Cro. Eliz. 465; 78 E.R.

It appears that in Quimnn's case
as in the instant case, the jury did enquire
into manslaughter but were unable to
agree to-a verdict thereon. There being
no. separate count for manslaughter the
Jury could not be compelled to give a
verdict thereon and this should have been
the énd of the matter. Support for
this view 15 to be had from the dicta of
Lord Goddard C.J. in Regina v. Chipton,
ex parte D.P.P. /19577 1 All E,R. 206.
This case was.concerned with the Englich

- Road Traffic-Act 1934, S. 34 of vhich

provided that upon the trial of a person
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for manslaughter in connection with the
driving of a motor vehicle "it shall be
lawful for the Jjury" to find hinm guilty
of an offence under S. 11 of the Road
Traffic Act of 1930 (which relates to
reckless or dangerous driving). At p.
207 the learmned C.J. after quoting the
relevant section said this -

"That 1s entirely a permissive
section. It says that when the jury
have a man in charge of manslaughter,
if they come to the conclusion that
he is not guilty of manslaughter they
nay return a verdict of dangerous
driving... In this case the

Jury have found the accused not
guilty of manslaughter and have not
agreed on a verdict of dangerous
driving. There was no separate

count for dangerous driving. I

think with all respect to the learned
judge, the recorder - took a proper
view. He had no jurisdiction to try
an indictment which was an indictment
for manslaughter c.ceoess

The learned judge more than once
when an application was made to allow
a voluntary bill for dangerous
driving to be preferred, referred
to the case of wounding with intent.
We all Imow that on the charge of
wounding with intent it is open
to a jury to rebturn a verdict of
mnalicious wounding. In the opinion
of the court exactly the same position
arigses there as it does here. If a
Jury find a man not guilty of the
offence charged in the indictment
and do not go on to say "but we L£ind
hinm guilty of malicious wounding"
there is an end of the matter.”

: In the Trinidad case of Regina v. Sealy
(1950) 10 T.L.R. 61, a similar situation arose
to that in Quinn's case and the matter of a
partial verdict on separate issues, was

dealt with by Gomes, J (as he then was). In
the concluding paragraph of his judgment he
says -

In the Court
of Appeal

No. 6
Judguent

11th June 1965
éa) Duffus, P.
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M e eeescesothls court has no authority

or Jjurilsdiction to entertain this trial.
In coming to this conclusion, I have not
overloocked any possibility of suggestion
in argument that where there is what I
might describe as a "partial verdict" it
might be possible for the judge to accept
that part of the verdict which determines
one issue and discharges the Jjury on

the second issue which i1s undeternined,
but while such a procedure might (and

I say no more than might) be possible in
the case of an indictment containing
more than one count, on the ground

that each count is a separate indictment,
it is quite inpossible to contend that
such a course is permissible in an
indictment containing only one count.

As far as I have been able to ascertain
there is no reported case where such

a course has been attempted even in an

indictment containing more than one count".

This view is in direct conflict with
that expressed by Owen J. in Quinn's case and
followed by the Supreme Court in the insbtant
case. No case has been cited to this court,
which supports Quinn. With every respect to
the learned judges who decided Quinn's case
and the learmed Jjudges of our Supreme Court, I
think that the correct legal position is
as stated by Gomes, J. (as he then was).

On an indictment for nmurder the prisoner
is put in charge of the jury on that charge
only. The jury are permitted however to
consider nanslaughter and to say that he is
not gullty of murder but guilty of the lesser
crime of manslaughter, and under the particulam
wording of Sec. #4 (2 of the Jamaican Jury
Law, the jury may also acquit of manslaughtcr.

" The section reads as follows -

"On a trial on indictuert for murden,
after the lapse of one hour fron the
retirement of the jury a verdict of

a najority of not less than nine or
three to conviection of manslaughter ox
of acquittal of manslaughber, nay

be received by the court as the
verdict of the jury".
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The court is permitted or enabled In the Court
to receive a verdict on manslaughter but of Appeal
this pernmission to a Jury to give such a
verdict does not confer on the crown a No. 6
corresponding right to enable it to Jud
i ; _ . . . guent
insist on the Jury returning a verdict 11+th June 1965

on manslaughter, where the indictnent
charges nurder only. Where, therefore,
the jury have found a good verdict of not
ruilty on the charge of nurder that is in
the words of Lord Goddard in Shipton's
case, "an end of the natter". The fact
that the Jjury are unable to agree on a
verdict of menslaughter does not mean that
nanslaughter will remain a live issue

to be tried on a subsequent indictment.

(a) Duffus, P.
(Continued)

The jury in whose charge the prisoner
is placed are enmpowered to find manslaughter
1f they so wish., If that jury however
does not decide on a verdict in respect of
nanslaughter, whether for conviction or
acquittal, that is the end of the matter,
and 1t would be wrong for another Jjury to
be asked to decide on this. The plain
fact is that the prisoner was in Jjeopardy of
a finding of guilty of manslaughter and
he would come therefore within Lord
Morris' second rule, "that a man cannot
be tried for a crime in respect of which
he could on some previous indictment have
been convicted". It is correct to say
that a person who had been acquitted of
nurder but who had not been acquitted of
nanslaughter would not be able to show by
production of the record that he had been
acquitted of manslaughter but for all
practical purposes this would be quite
immaterial as all that he would have to
do was to show the acquittal of murder
on the previous indictnent, on which he
could have been convicted of manslaughter
and this would support a plea of autrefois
acquit, :

It would be quite wrong to treat the
failure to arrive at a verdict in respect of
nanslaughter as though it were an abortive
trial. There was a good trial and the verdict
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of not guilty of nurder was in fact a wvalid
general verdict of acquittal of murder and
I cannot agree with the view taken by the
Suprene Court founded on Quinn's case that
there was no general acqulttal. The duby
of a Jury in a criminal case is succintly
set out by Humphreys, J in Regina v.
Thomas (1949) 23 Cr. App. R. 200 at p. 210
where he says -

"The ordinary rule is well known 10
and unquestionable., The jury is bound

to find the verdict, if they agree,

upon the indictwment. They are not

allowed to find any other than a

verdict of guilty or not gullty unless

sone statute or in very rare caseg the

common law, permits them to find sone

lesser or different crime while

acquitting upon the actual charge in

the indictment. That is the rule". 20

This passage was relied on by Gomes J. in
Regina v. Sealy (supra). :

It is ny view, therefore, that the
Appellant would be able to plead successfully
autrefols acquit to a subsequent indictmnent
for manslaughter, if preferred, and he would
be able, likewise, to bring himself within
the clear provisions of Section 20(8) of
the Constitution, and he could not therefore
be tried subsequently for manslaughter, this 30
being a criminal offence of which he could
have been convicted at his trial for the
murder of Gilbert Gillespie of which latter
offence he had been acquitted.

It i1s not necessary to consider the
implications of Section 26(8) of the
Constitution as this will not arise.

I would allow the appeal and setbting aside
the judgnent of the SBuprene Court direct that
Judgnent be entered in favour of the appellant 40
declaring as follows -

1. that the order of Small, J. adjourning
the case for trial on the issue of
nanslavghter was ultra vires and void
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49.

and in contravention of the
fundamental rights and freedons
guaronteed by Section 20(8)

of the Constitution.

2. The appellant, having been
acquitted of the charge of
nurder of Gilbert Gillespie
and no verdict having been
returned by the Jjury for the
offence of manslaughter of
which he could have been
convicted at his trial for
nurder, cannot be again tried
for the offence of nanslaughter
arising out of the killing of
Gilbert Gillecpie,

and order that the appellant be
unconditionally discharged.

The appellant to have the costs of
the appcal and the costs of the action in
the Supreue Court.

/sgd/ H.G.H., Duffus
President.

LEWIS, J.A:

On the 25th February, 1963, Snell, J.
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(b) Lewis, J.A.

on the application of the Crown at the close

of a trial of the appellant for umurder

in which the Jjury returned a verdict of
'not guilty' of murder but was unable to
agree as to nanslaughter, made an order
adjourning the case for trial at the next
sitting of the Home Circult Court on the
issue of manslgughter. :

Therecupon the appellant moved the
Suprene Court under section 25 of the

Constitution for (1) a declaration that Small
J's order is ultra vires and/or void, and/or

in contravention of the fundanmental rights
and frecdons %uaranteed to the individual

8) of the Constitution, and that

by virtue of that scction he is not liable to
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be tried for manslaughter and (2) an order
setting aside Small J's order and
unconditionally discharging the appellant.

On the 5th June, 1963, the Suprene
Court refused the application, and this
appeal is Taken against that decision.

The relevent portion of section 20(8)
of the Constitution, upon which the notion
is founded, is as follows -

"No person who shows that he has been tried
by any conpetent court for a criminal
offence and either convicted or
acquitted shall again be btried for

that offence or for any other criminal
offence of which he could have been
convicted at the trial for that offence
save upon the order of a superior

court made in the course of appeal
proceedings relating to the conviction
or acquittal; and no person shall be
tried for a criminal offence 1f he

shows that he has been pardoned for that
offence:"

This is one of a number of provisions designed
to secure to the individual his fundanental
right Yo the protection of the law. It falls
within Chapter III (Fundsmental Rights and

Freedons) which contains a special interpretation

section, section 26, and of this subsectlon
(8) is relevant -

"Nothing contained in any law in force
imnmediately before the appointed day
shall be held to be inconsistent with

- any of the provisions of this Chapter;
and nothing done under the authority
of any such law shall be held to be
done in.contravention of any of these
provigions'.

The question which this court has to
decide is whether the circuunstunces of the
appellant's case entitle hlm to the protection
of section 20(8).
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There was much argunent at the Bar In the Court
as to the meaning and effect of section of Appeal
26(8). In particular, learned counsel for ——
the appellant subnitted that the word "law" No. 6
therein does not include the coumon law. Judgment
I do not agree with this. I think that in 11th June 1965
its context it nust include unwritten rules b) Tewis, J.A
of law as prescribed in section 1(1). €Continueé) o

Chapter III seeks in some measure to codify
those "golden" principles of freedom,
generally referred to as the rule of law,
which form part of the great heritage

of Janaica and are to be found both in
statubes and in great Judgnents delivered
over the centuries. The general mle for
interpreting such a code is "to exanmine the
language of the statute, and to ask whabt is
its natural neaning, uninfluenced by any
considerations derived from the previous _
state of the law" resorting to the previous
state of the law only on some special ground,
Cego. 1n cases of doubtful import or

where words have by Jjudicial interpretation
acquired a special neaning. ©See Bank of
Tngland v. Vogliano (1892) A.C. 107, 144,
145, In uy opinion, Section 26(8) modifies
this general rule, indicates that the
provisions of Chapter IILT are not intended
to alter the existing law, and in bterms
prohibits the Court from holding that

there is any inconsistency between them. For
the interpretation of Section 20(8) we nust
therefore have regard to the existing law,
whether stabute or coumon law governing the
plea of aubrefois acguit and the power of

a court to order a new trial.

All earlier decisions as to the
principles governing the plea of autrefois
acquit nust now be read in the light of
the authoritative opinions delivered in the
House of Tords in Comnnelly v. Director of
Public Prosecutions (1964) 2 All E.R. 401,
and in particular the opinion of Lord Morris
of Borth-y-Gest. The basis of the plea 1is
therein clearly establicshed by reference to
the carlier authorities and a long line of
cases. It is, as sbtated in Blackstone's
Cotmentarics 51769, Book 4 at p. 329):
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"srounded on this universal naxin

of the common law of Englend, that no
man is to be brought into jeopardy of
his 1life, more than once for the

sane offence',

or as stated in Broom's Maxims (1848, Sccond
Edition) p. 267:

"That no men shall be placed in peril
of legal penalties nore than once upon
the same accusabtion®. 10
Lord Morris undertakes a close exaninabtion
of the authoritiecs which illustrate what

is meant by the "same offence" or the

"same accusation', and the tests by which
1t 1s to be determined. Iie accepts the
"fundanental principle" laid down in R. v.
Vandercomb and Abbott (1796) 2 Leach 708,

at p. 720, "as stated by writers earlier
then that date" and "consistently followed",
and says, at p. 414, 415: 20
"It natters not that incidents and

occasions belng exanined on the trial

of the second indictuent are precisecly

the same as those which were exanined

on the trial of the first. The

court is concerned with charges of

offences or crimes. The test is,

therefore, whether such proof as is

necessary to convict of the second

offence would establish guilt of the 50
first offence or of an offence for

which on the first charge there could

be a conviction".

and later at p. 416:

"My Lords, the authorities to which
I have referred show that the plea
of autrefois acquit has availed if
the charge contained in a later indict-
ment is one of which a man could have
~ been convicted on the trigl of an 40
garlier indictment. It was recognised
for exanple by HALE that an acquittal
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of murder involved that there could In the Court
be no later charge of manslaughter of Appeal

in respect of the same dcath.
(Hale's Pleas of the Crown (1778

shown in 1611 in Mackalley's case that 11th Juno 1965
(b) Lewis, J.A.

on an indictment for nurder there
could at common law be a conviction
for manslaughter. The circumstances
are today numerous in which on a trial
for one offence there may be a
conviction of an offence of less
gravity. At conmon law on an
indictuent for an offence of a
conpound nature there might be a
conviction of one of the criminal
elenents of which the offence was
conposed. There could be such a
conviction if the words of the
indictnent were wide enought, as

was said in R. v. Hollingberry
(1825), 4 B. & C. 329 at p. 330:

'In criminal cases it is
sufficient for the prosecutor
to prove so nuch of the charge
as constitutes an offence
punishable by law'".

R. v. Barron (1914) 2 K.B. 570 is a modern
illustration of the linited application
which the Courts have sonebtimes given to

the principle of "autrefois acquit". There
werce two indictuents against the prisoner,
one charging sodony, the other charging
gross indecency, in respect of the same boy.
The prisconer was tried and convicted on

the sodony charge but his conviction was
quashed on appeal on the ground that certain
evidence had been wrongfully admitted. On
his trial for gross indecency he pleaded
autrefois acquit, based on the statutory
acquittal entered by the Court of Criminal
Appeal. His plea was rejected, and its
rejection was upheld by the Court of Criminal
Appeal. Lord Reading's classic statement
of the principle on which the plea of
autrefois acquit is based may well be
considcred as explanatory of the wording of

No. 6
Judgnent

(Continued)
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section 20(8) of the Constitubion. -

"eeo the law does not pernit a uan

to be Twice in peril of being convicted
of the same offence. I therefore,

he has been acquitted, i.e., found to
be not gullty of the offence, by a
court competent to try hin, such
acquittal is a bar to a second
indictment for the same offence. This
rule applies not only to the offence 10
actually charged in the first
indictuent, but to any offence of
which he could have been properly
convicted on the trial of the first
indictnent".

Lord Morris shows that three considerations
are involved in the decision in R. v.
Barron (supra). He says, at p. 423:

"Lord Reading pointed out that the test

was not whether the facts relied on 20
were the sane in the two trials but

whether the acquittal on the charge

of sodony necessarily involved an

acquittal on the charge of gross

indecency. Clearly it did not.

Furthernore, it had not been open to

the jury at the first trial to

convict of grogs indecency. Nor

were the two offences the "sane

or substantially the same as each 30
other".

The second consideration is relevant to
the instant case.

Lord lorris makes a sinmilar coument
in stating his reasons for thinking thatb
the decision in R. v. Miles (1909) 3
C.A.R. 1%, was correct. The first
indictment was for larceny: the prisoner
was acquitted. The second was for being
found in a public place with inbtent Lo 40
comnit a felony, to wit, larceny: his
appeal ageinst convietion on the =econd
indictnent on the ground of aubtrefois
acquit was disnissed. He says al
P. 425:
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"The offences were different. On the In the Court
first indictment there could not have of Appeal

been a conviction for the second

offence. On the second indictment No. ©

the necessgary proof did not involve N

guilt of She first offence". 1%%%5?332'1965
In 1882 Huddleston, B., in R. V. éggnﬁigizé)J'A°

Gilnore, 15 Cox, C.C. at p. 87, had made
the sane distinction bebtween these aspects
of the plea of autrefois acquit -

"the authorities clearly show that an
accused person who relies upon a previous
acquittal nmust wmake out satisfactorily
that he has been acquitted of the
identical charge before, or that

he could upon the trial of the first
indictment have been lawfully convicted
of the offence which was charged in the
second indictment".

In ny opinion these authorities Justify
the view that section 20(8) is declarabory
of the comnon law governing "aubtrefois acquit"
and that that plea, in the words of Lord Morris,
"has avalled if the charge contained in a
later indictnment is one of which a man could
have been convicted on the trial of an
earlier indictument”.

Has the appellant been able to show that
he was acquitted on the btrial of the indictument
charging hin with nurder? Both Small J. and
the Suprenme Court were of opinion that as the
Jury were unable to agree about manslaughter
their verdict of not gullty of murder was
only a partial verdict and not an acquittal
within the neaning of section 20(8). This,
in the view of Small J. entitled hin to
exercise a discretion under section 45(3)
of the Jury Law to adjourn the case for trial
on the igsuec of nanslaughter. I shall first
exanine this proposition.

The power of a trial judge bto discharge
a Jury who are unable to agree upon a verdict
is derived from the common law (see 4
Blackstone's Conmentaries 3%60; Winsor v. R.
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L.R. 1 Q.B. 289, 390), but has now been
nade sbatubory. Scction 45(1) aubhorises
the Jjudge, "on being satisfied that there
is no reasonable probability that the jury
will arrive at a verdict," +to discharge

then after one hour fronm thelir first retiremcnt.

By section 45(3) when the jury have been
discharged the judge may adjourn the case
for trial at the same or a fubure sitting of
the Circult Court.

Snall J. held that -

"on an indictment for murder if there
is a mere acquittal of murder there
remains the residual question of
nanslaughter and if there is to be

a general acquittal then the verdict
of the Jury must be had on the
question of nanslaughber".

But he also stated:

"Tf the prosecution wish to press for
a verdict on a nanslaughter issue
they must specifically prefer an
indictment charging manslaughter. It
i1s not the law that an indictnent
for nurder is tantanount te a count
for nurder and a second count for
nanslaughter ceeecco."

Thus, Small J. recognised, in nuy
view correctly, that the Jjury's verdict of
not guilty of nurder was a good verdict upon
the indictment, which had the effect of
putting an end to that indictment and
preventing it from being again presented for
trial. Upon an indictment for nurder, it
iz open %o a Jury, 1f they are not satisfied
that the evidence establishes the
offence of nurder but are satisfied that it
warrants the conclusion that the killing
is unlawful and felonious, to reburn a
verdlict of gullty of mansleuglter. IMurder
being a compound offence the Jwrr can only
return a verdict of guilty if uvery elenment
of the offence is proved Lo their
satisfaction. If any element ig not so
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proved the prisoner is entitled to a
verdict of nob guilty. It is open to the
jury to consider whether the prisoner is
ouilty of mamslaughter, but they are not
bound to return a verdict as to this offence.
This was laid down in Wroth v. Wiggs Cro.
Fliz. 277 and reaffirmed in Penryn v.
Corbet Cro. Eliz. 464. In the latter case
it is stated that the verdict in Wroth v.
Wiges "was good by the advice of all the
justices of both Benches", yet there the
Jury had found the prisoner not guilty of
murder and refused Lo enguire of the
nanslaughter "although the evidence was
pregnant”. That this is a power, of a
perpissive nature, and not a dubty, appears
never to have been doubted, and has been
recognised in decisions based upon statutes
which authorise the Jjury to convict of

a different offence from that charged in
the indictment. ©See for example, R. v.
Annie Tonks (1915) 11 C.AR, 284 per

Lord Reading, L.C.J. at p. 286, R. V.
Thonas (19495 3% C.A.R. 200, per Humphreys
J. at p. 213, R. v. Shipbon (1957) 1 All
E.R. 206. In the last nmentioned case

on an indictment charging nanslaughter alone
the Jjury found the prisoner not guilty of
nanslaughter but were unable to agree on
an alternative verdict of dangerous driving
which they night have given pursuant to
scetion 34 of the Road Traffic Act, 1934.
The trial Jjudge made an order directing a
retrial before Quarter Sesgions on the issue
of dangerous driving. On an spplication
for leave to move for mandamus directing
the Recorder to try the issue the decision
turned on the gquestion of the jurisdiction
of quarter sessions. But Lord Goddard,
referring to section 34 sald that it was
entirely pernissive; the position was the
sane as in the case of a charge of wounding
with intent, on which it is open to a jury
to return a verdict of malicious wounding.

He said:

"If a jury find a man not gullty of the
offence charged in the indictment and
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do not go on to say 'bubt we
find hin guilty of malicious wounding!',
there is an end of the natter".

Lord Goddard evidently meant that that was

an end of the indictment for wounding with
intent, for he expressly reserved his

opinion as to whether Shipton would be able
to plead aubtrefolis acquit to a new indictnent
charging hin with dengerous driving.

In ny opinion, section 45(1) of the 10
Jury Law does not apply to a case where the
Jury has reached and returned a good
verdict on the coffence actually charged in
the count. It applies only to the inability
of the jury to arrive at a verdict where
by law they are bound and can be coupelled
to return one and can therefore be kept
together untll they do so. In the instant
cage Tthe jury were not bound to return a
verdict as to manslaughter. They were bound 20
to return a verdict as to nurder and having
done so they stated thatbt there was no
likelihood of their reaching agrecement as
to manslaughter. That, in ny view, brought
the trial of the indictment to an end since
thelr verdict on the nurder charge was
lepally effective to dispose of the
indictnent. The trial judge then had no
discretion to detain then, and it was
therefore not within his competence to make 30
an order under section 45 of the Jury Lew.

In ny judgnent the order adjourning
the case for trial on the issue of
nanslaughter was ultra vires and invalid.

This is the ratio decidendi of R. V.
Sealy (1950) 10 T!'dad L.R. 61 in which
Gones J., interpreting a similar section
of the Jury Ordinance of that Island, held
that a trial judge had no power to order
a new trial on the issue of nmanslaughter in 40
similar circumstances, and thob the
Suprene Court had no power to cnberbain a
trial founded upon such an orler.

I shall now consider the cuestion
whether the jury's verdict was an acquittal
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within the meaning of section 20(8) of the In the Court

Constitution so as to entitle the of Appeal

appellant to a declaration that he cannot

be tried again for the offence of manslaughter No.‘6

in respect of the same death. Judgment
The Suprene Court, following and 11lth Ju@f 1965
. X - b) Lewis, J.A.

adopting the reasoning of the Court of Continued)

Criminal Appeal for New South Wales in

R. v. Quinn (19%2) 5% State Reps. (N.S.W.)
21,held that it was not a "general" :
acquittal at common law and therefore not an
acquittal within section 20(8). They approved
the statement of Owen J. at p. 2% of that
report, that -

M. .. o cstablish" (the plea of autrefois
acquit) "it would have been necessary

to prove that on the first trial" (the
applicant) "stood in peril of a
conviction of manslaughter, and that

he was delivered fron that peril by

a verdict of acquittal'.

They held that the appellant on his trial

"was not in peril of conviction for nanslaughter,
becausge there was no verdict on the issue of
nanslaughter, and there was no general
acquittal’.

The decision in Quinn's case is based
upon an inference drawn from the doctrine
of divigibility of averments that "an
indictnent operates so as to charge the
accusel, not only with the najor charge
specified in it, but with any lesser offence
for which on such charge he becomes liable
to conviction", (per Herron J. at p. 27),
and upon the further conclusion that where
on such an indictment the jury acquit of
the najor charge they nust go on to return
a verdict cf guilty or not guilty of the
ninor offence: if the jury are discharged
from so doing, then there is no verdict upon
the minor offence which can be pleaded in
bar on a subsequent trial for that offence -~
there is no res Judicata: it 1s only where
the Jury has returned verdicts of not guilty
a3 to both murder and manslaughter that there
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is a general acquittal upon which to
found a plea of autrefols acquiltb.

The Jjudgment of the Supreme Court
proceeded upon similar reasoning.

I an unable to agree with these
conclusions. The doctrine of divisible
averncnts is thus stated in the Incyclopacdia

f the Laws of IEngland, vol. 4., p. 676:

"Where an indictment conbains in the

sane count a number of avernments, cone

of which can, and the other cannot,

be proved, Tthe question arises

whether the averments are divisible

or essential. Where the averuents
proved are sufficient to constitube a
felony or nmisdemeanour, ond the

avermnents not proved, coupled with

those proved, would constitutbe

another feclony or misdemeonour of the
sane kind but a wmore serious character,
the avernent not proved is held divisible
fron the rest, and a verdict and Jjulgnent
on the rest of the averments is wvalid'.

See also Earl Jowitt's Dictionary of English
Low:~

"Divieible averments. Where an
indictnent contains in the one count a
nunber of distinct averments, of which
sone can and others cannot be proved,
the averments which cannot be proved are
sald to be divisible if the averunents
which can be proveld constitute a felony
or nisdeneanour of a character less
gserious than the felony or misdemeanour
which would be congtituted if all the
avernents were proved. Thus, on an
indictment for nurder, the jury

nay find that all the averments excent
that as to malice aforetiousht are
true; such a finding is a verdict

of nmanslaughter; and the overnent

as to malice aforethourht 1g therefore

a divisible averment."
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In ny opinion the question of In the Court
divieibility of averments on a charge for of Appeal
a compound offence only ariscs when the ——e
Jury are satisfied that the averments No. 6

necessary to establish the ninor offence Juderment
have been proved, although the additional 11th 3una'l965
avernents have not, when they may, if they b) T _.; I A
will, treat those additional averments as EC ;?Wl T
divisible and convict of the minor offence. onLInUeC
Where they do this the result is, in
practice, the same as if the two offences
hal been separately charged. The condition
of the exercise of this power is, at comnon
law, their unanimous agreeunent, or by

statute (section 44 of the Jury Law) the
agreenent of nine of their nembers. If all,
or nine of them, as the case nay be, are

not so satisfied then the divisibility of
avernents 1s irrclevant and it is inmproper

to say that two or more offences have hecn
charged. Where in such circumstances they
return a verdict of not guilty of the offence
charged this is a verdict as to the whole
offence and not nerely as to an averment.

While authorities fron the earliest
times establish that a jury have the power -
pernissive, not compellable -~ to return
a verdict of guilty of a lesser offence
on a charge of a compound offence, it does
not appear that the common law ever required
a jury to ctabe expressly whether, in
acquitting a prisoner of the compound offence
they also acquitted him of any ninor offence.
The decisions in Wroth v. Wiggs (supra) and
R. v. Penryn (supra) show that if the jury
do not voluntarily go on to convict of a
minor offence that is the end of the trial
and their verdict of "not guilty" of the
conpound offence is a good verdict. This is
a general verdict of acquittal, as contrasted
with a partial verdict where they convict of
2 minor offence. The decision in Wroth v. Wiggs
(supra) is, in ny view, incompatible with
the proposition that a charge of a compound
offence is in law also a charge of each minor
offence contained within it and in respect
of which the jury can be required to return
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a verdict of "guilty" or "not guilty".

Connelly's case (supra) has established
beyond doubt That an acquibtal of an offence
actually charged in an indictment is a wvalid
plea in bar on the trial of any other offence
for which the accused could lawfully have
been convicted on histrial for the first
offence. Thigs legal consequence appears to
follow whether or not the jury has in fact
had under consideration the possibility 10
of convicting for the alternative offence.
Thus, an acquittal on a charge of murder
will bar a subsequent indictment for
attenpt to murder, although on the trial
for murder where such a direction would have
been appropriate the jury may not have becn
directed that by statute it was open to then
to convict of an attempt. BSuch an acquittal,
it seems to me, would also bar a subsequent
indictment for manslaughter though the 20
trial Jjudge had through an error of law
withdrawn from the jury consideration of
a verdict of manslaughter. It seems also
clear from Connelly's case and earlier cases
(e.g. R. v. Barron) that where the Court
of Criminal Appeal has quashed a conviction
for murder on the ground of a misdirection
and entered judgment of acquittal, this
statutory acquittal is a bar to a
subsequent indictment for manslaughter, 50
and this seems to be so even though the
appellate court has expressed no view
as to the facts or no different view
from that implied in the Jury's verdict.

Had it been open to the jury to convict

of robbery on the indictment for murder the
decision in Connelly's case would have been
different.

These considerations lead me to the
conclusion that this branch of the doctrine Y
of autrefois acquit does not depend upon
the principle of res judicata obrictly
applied, but upon the rule thaot a person
is not to be twice put in peril for the
same offence. Upon a charge of murder
the prisoner is in peril of convictions
for manslaughter, the moment of peril being
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the moment when the jury deliver their
verdict. If they acquit him of murder

and do not go on to convict him of
manslauvghter he has been delivered and
cannot again be put in peril of conviction
for that offence. The fact that the Jury
were divided as to manslaughter does not
in my opinion affect the application of
this rule.

The fact that the Jjury expressly
stated thelr disagreement as to
nanslaughter may be important if the
appellant were subsequently charged with,
say, malicious wounding, and pleaded
autrefois acquit. For then the appellant
would be unable to show that the offences
were the same, or that on his trial for
nmurder he could have been convicted of
malicious wounding, nor could he pray in
ailid issue estoppel for he would be unable
to show that the question of unlawful
killing (involving the fact of malicious
wounding) had been decided in his favour.
This is the kind of undecided igsue that
I think Lord Hodson had in mind when
he said, in Connelly's case, at p. 432:

"After all, the cases, although they
may not all be consistent and may be
difficult to Jjuetify on the basis

of autrefois acquit or autrefois
convict, seem to me to cling at
least to the central principle that
a second trial is permissible on

a charge other than that dealt with
at the first trial, arising out

of the same facts and involving

en issue not disposed of at the
first trial:

Sce R. v. Kendrick and Swmith (1931)

All E.R. 851 for a recent illustration

of the principle".
And as Lord Devlin pointed out, at p. 436:

"The difference between issue estoppel
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and the autrefois principle is that

while the latter prevents the prosecubion

from impugning the validity of the
verdict as a whole, the former prevents

it from raising again any of the separate

issues of fact which the jury have
decided, or are presumed to have
decided, in reaching their verdict
in the accused favour".

The rule so clearly re~affirmed in
Connelly's case had already been made
statutory for Jamaica by section 20(8) of
the Constitution. If the judgment of the
Supreme Court is right that in order that a
person may avall himself of that subsection
he must be able to show that on his trial
for a compound offence he was actually
acquitted of the minor offence subsequently
charged, it is difficult to see what meaning
is to be given to the words "or for any other
criminal offence of which he could have
been convicted at the trial for that
offence". Tor if in law the count for the
compound offence charges two offences
and the jury has acquitted of both, there is
no need to depend upon those words for
protection: ex hypothesi he has been tried
for the minor offence, has been acquitted
and shall not "again be tried for that
offence": he pleads his acquittal of the
minor offence for which he has been
tried and not his acquitbtal of the compound
offence upon his trial for which he could
have been convicted of the minor offence.

The Supreme Court found support for
its decision in R. v. Charlesworth (1861) 9
Cox C.C. 44. 1If the count for murder in law
charges two offences, in respect of each
of which the Jjury is bound to deliver a
verdict then Charlesworth's case upplies.
Otherwise I respectfully think that it is
inapplicable, for it is concerned with a
situation in which the Juryv hus been
discharged without having reburned any
verdict whatever upon the indictment, or a
verdict which disposes of the indichbment.

20

40
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The respondent also relied upon In the Court

R. v. Salvi (1851) 10 Cox C.C. 48ln, of Appeal

and the dictum of Pollock C.J. (ab p.

483n) therein: No.6
"The acquittal of the whole offence ig%%??ﬁge-1965
is not an acquittal of every part b) Lewis, J.A
of it, it is only an acquittal gContinueé) s

of the whole".

In that case the accused was indicted- .

for murder. IHHe had previously, before the
death of his victim, been acquitted of
wounding with intent to murder the same
person. It was held that his plea of
autrefois acquit could not succeed.

The question of res Judicata was involved.
The decision may be supported on two
grounds: (1) Murder does not necessarily
involve an intention to murder; (2) the
fact of the death occurred subsequently o
his acquittal and in such circumstances
autrefois acquit cannot be pleaded to a
charge of murder or manslaughter. See

R. v. Morris €1867§ L.R. 1 C.C.R. 90;

R. v. Thomas (1949) 2 All E.R. 662.

Tor the reasons I have already stabed
Pollock C.J's dictum would be relevant if
the prescnt appellant were subsequently
charged with malicious wounding, but in
my view it has no relevance on a subsequent
charge of manslaughter.

During the course of the argument,
reference was made to section 44(2) of the
Jury Law. This sub-section authorises a Jjuilge,
on the trial of an indictment for murder,
to accept a majority verdict of nine members
of the jury of conviction or acquittal of
manslaughter. This certainly alters the
common law, but I do not think it in any way
affects the question raised in this appeal.

I will say no more about it than that it seems
to be intended to confer a benefit upon an
accused person and not to deprive him of his
rights at common law.

For these reasons I agree with the order
proposed.
/sgd/ A.M. Lewis
Judge of Appeal.



In the Court
of Appeal

No.6

Judgment
11th June 1965
(¢) Henriques J.A.

No. 7

Order Grantbting
Final Leave

to Appeal to
Her Majesty
in Council

1st November

1965.

66.

Henriques, J.A.:

I have had an opportunity of readilng
the judgments that have Jjust been delivered.
I agree with them and with the proposed
order. There is nothing further that I
can usefully add.

/sgd/ C.G.X. Henriques
Judge of Appeal

NO.

ORDER GRANTING FINAL LEAVE 10
TO APPEAL TO HER MAJESTY
IN COUNCIL

IN THE COURT OF ATPPEAL
CIVIL APPEAT, NO. 1% of 19063

ORDER ON APPLICATION I'CR IFINATL
LEAVE TO APPEAL

BETWEE N:
PATRICK NASRATLA

Regpondent
- and -
THE DIRECTOR OF PUBLIC PROSE- 20
CUTTONS .
Agpllcant

The lst of November, 1965.

Upon this Application by the
Applicant for Final Leave to appeal from the
Judgnent of the Court of Appeal dated the
11th day of June 1965 to Her Majesty in
Council coming on for hearing this day
before the Honourable Mr., Justlice Duffus
President and the Honourable IMr. Justice
Henriques and the Honourable Mr. Jusbtice
Moody and after hearing lMr. E.H. Watkins
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67.

of Counsel on behalf of the Applicant,
the Regpondent not being represented

by Counsel, and upon referring to the
Affidavit of Mr. L.A. Gayle Crown
Solicitor in support of this application

IT IS5 HERERY Ordered as follows:

Final Leave granted to appeal to
Her Majesty in Council.

By the Court
/sgd/ R.A. Sinclair

Deputy Registrar

Tiled by the Crown Solicitor, Crown

Solicitor's Office, Public Buildings East,

Kingston, Solicitor for and on behalf of
the above-named Applicant whose address

for service ig that of hisg said Solicitor.

In the Court
of Appeal

No. 7

Order Granting
Final Leave To
Appeal to

Her Majesty
in Council

lst November
1965.
(Continued)



IN THE PRIVY COUNCIL No. 26 of 1965

ON APPEATL
FROM THE COURT OF APPEAT, JAMAICA

BETWEZEN:

DIRECTOR OF PUBLIC PROSECUTIONS Appellant
- and =

PATRICK NASRALLA Respondent

RECORD OF PROCEEDINGS

CHARTES RUSSELL & CO,, ATBAN GOULD BAKER & CO.,
57, Norfolk oTreet, 21A, Northampton Square,
London, W.C.2. LONDON, E.C.1.

Solioitorsvfor the Appellant Solicitors for the Respondent




