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TN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL No. 25 of 1967

ON APPEAL
TROM THE FEDERAL COURT OF INALAYSIA
(APPELLATE JURISDICTION)

BETWEE N:

TAN CHOW S00 (Defendant)  Appellant
- and -~
RATNA AMMAL  (Plaintiff)  Respondent

RECORD OF PROCEEDINGS

NO, 1 In the Supreme

- . Court of the
SPECIALLY INDORSED VWRIT Federation (*

IN THE SUPREME COURT OF THE FEDERATION OF ITALAYA Malaya
IN THE HIGH COURT AT PENANG o 1
CIVIT SUIT 1963 No:164, Specially
BETWEEN Indorsed Writ
1. Ratne Ammal %Sgh July
19, Scotland Road, | 3
Penang ’ eosee PLAINTIFF
AND

Tan Chow Soo
48, Prengin Road,
Penangz cesse DEFENDANT,

Dato Sir James Thomson, P,J.K, P,l.N., Chief
J ustice of the Federation of NMalaya, in the name
and on behalf of His INMajesty the Yang di-Pertuan

Agong,



In the Supreme
Court of the
Pederation of
Malaya

No, 1

Specially
Indorsed Writ

(continued)
12th July 1963

To:
Tan Chow Soo0,
48, Prangin Road,
Penang.

We COMMAND you, that within 8 days after the
gservice of this Writ on you, inclusive of the day
of such service, you do cause an appearance to be
entered for you in an action at the suit of the
Plaintiff above named

AND TAXE NOTICE that in default of your so 10
doing the Plaintiff may proceed therein and judg-
ment may be given in your absence.

WITNESS Ajaib Singh, Senior Assistant Registrar
of the Supreme Court of the Federation of Malaya
the 11th day of July, 1963,

Sd: Dharmananda & Co. Sd:
SENIOR ASSISTANT

REGISTRAR,
HIGH COURT, PENANG

PLAINTIFF SOLICITORS

N.B. This Writ is to be served within twelve 20
months from the date thereof, or, if renewed,
within six months from the date of last renewal,
including the day of such date and not afterwards,

The Defendant (or Defendants) may appear
hereto by entering an appearance (or appearances)
either personally or by Solicitor at the Registry
of the Supreme Court at Penang.

A Defendant appearing personally, may, if he
desires, enter his appearance by post, and the
appropriate forms may be obtained by sending a 30
Postal Order for #Z3.00 with an addressed envelope
to the Registrar of the Supreme Court at Penang.

If the Defendant enters an appearance he nmust
also deliver a defence within fourteen days from
the last day of the time limited for appearance,
unless such tTime is extended by the Court or a
Judge, otherwise judgment may be entered against
him without notice, unless he has in the meantime
been served with a summons for judgment.
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STATEMENT OF CLAIM

1. The Plaintiff's claim is against the Defendant
as drawer of cheque No. 459527 for £50,000/-

dated the 24th day of January, 1961 and drawn by
the Defendant upon the Nederlandsche Handel-
Maatschappy, Penang, payable to bearer.

2, The Plaintiff became and is the bearer of the
said cheque and duly presented the same for pay-
ment but the said cheque was dishonoured payment
thereof having been countermanded by the
Defendant,

3. The Plaintiff duly gave notice of dishonour
to the Defendant by letter dated the 6th day of
July, 1963.

Particulars

Cheque No, 459527 dated
24,1.1961 cees #50,000/~
L ]
And the Plaintiff claims interest on the
principal sum of $50,000/- at the rate of 6% per
armum from date of writ until payment of judgment,

Dated this 9th day of July, 1963,
Sd: Dharmananda & Co,
Plaintiff's Solicitors.

And the sum of 60/~ (or such sum as may be
allowed on taxation) for costs, and also, in case
the Plaintiff obtains an order for substituted
service the further sum of F300/- (or such sum as
may be allowed on taxation), If the amount
claimed b e paid to the Plaintiff or his Advocate
and Solicitor or agent within four days from the
service hereof further proceedings will be stayed.,

Provided that if it appears from the indorse-
ment of the writ that the Plaintiff is resident
outside the scheduled territories as defined in
the Exchange Control Ordinance, 1953, or is acting
by order or on bchalf of a person so resident,
or if the Defendant is acting by order or on
behalf of a person so resident, proceedings will

In the Supreme
Court of the
Federation of
Malaya

No., 1

Specially
Indorsed Writ

(continued)
12th July 1963




In the Supreme
Court of the
Federation of
Malaya

No., 1

Specially
Indorsed Vrit

(continued)
12th July 1963

No., 2

Plaintiff's
Affidavit

26th July 1963

4.

only be stayed if the amount claimed is paid into
Court within the said time and notice of such
payment in is given to the Plaintiff, his Advocate
and Solicitor or agent.

This Writ was issued by Messrs., Dharmananda
& Co., 27, Hale Street, Ipoh whose address for
service is No., 27 Hale Street, Ipoh, Solicitors
for the said Plaintiff who resides at No, 19,
Scotland Road, Penang.

A copy of this Writ was served by me at 10
Supreme Court H ouse Compound, Penang on the
Defendant Tan Chow Soo personally on Friday the
12th day of July, 1963, at the hour of 2,40 p.m.

Indorsed the 12th day of July, 1963.

The said Tan Chow Soo (Signed)  sa:
is not known to me

personally. But he (Address)
admitted to me that he C/o Supreme
was the person named Court, Pg.
as the Defendant, 20
Sd:
NO, 2

PLAINTIFF'S ATFIDAVIT

I, Ratna Ammal daughter of Veerasingham a
British subject of full age staying at No, 19,
Scotland Road, Penang, hereby make ocath and say
as follows:~

1, I am the Plaintiff above named and am, inter
alia, a housewife,

2, The Defendant is justly and truly indebted 30
to me in the sum of #50,000/- and was so

indebted at the commencement of this action,

The particulars of the said claim appear by the
indorsement on the writ of summons in this action.,

3e I verily believe that there is no defence
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to this action.

AFFIRMED this 26th day of

Sd:

M, Ratna Ammal

Before me,
Sd: R. Dorai Raju

COMMISSIONER FOR OATHS

This Affidavit was filed by Messrs. Dharmananda
& Co., Advocates & Solicitors of No, 27, Hale
Street, Ipoh, on behalf of the Plaintiff above
named,

NO., 3

REQUEST FOR FURTHER AND BETTER PARTICULARS
O CLALM

Lim, Lim & Oon,
Advocates & Solicitors,
Notaries Public
and
Commissioner for Oaths,

29 Church Street,
Penang,
Malaya.

3lst July, 1963

Our Ref: COL/HS
Your Ref: PPD/EC/C455/63

Messrs., Dharmananda & Co.,
Advocates & Solicitors,
27, Hale Street,

Ipoh, Perak.

Dear Sirs,

Re: Civil Suit 1963 No, 164
M, Ratna Ammal vs, Tan Chow Soo0.
Purthier and Better Particulars,

Our Defence herein is in draft but to enable us
to finalise it we would be obliged if you would
give us further and better particulars of your
Statement of Claim as follows:-

l. Re: Paragraph 2 of your Statement of Claim.

The date the Plaintiff became the bearer
of the said cheque,

In the Supreme
Court of the
FPederation of
Malaya

No, 2

Plaintiff's
Affidavit

(continued)
26th July 1963

No. 3

Request for
Further and
Better
Particulars
of Claim

31lst July 1963
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In the Supreme 2. Re: Paragraph 2 of your Statement of Claim,
Court of the

Federation of The date the said cheque was presented
Malaya for payment,

No. 3 Yours faithfully,

Request for R .
Further and Sd: Lim, Lim & Oon,

Better
Particulars
of Claim

(continued)
31st July 1963

No, 4 NO, 4
Further and FURTHER AND BETTER PARTICULARS OF CLATM
Better
Particulars DHARMANANDA & CO,, ,
of Claim ADVOCATES & SOLICITORS, 27, Hale Street,
PEGUAMBELA & PEGUAMCHARA Ipoh
5th August ’ ’
1963 1oy, Office 2519 Perak, (Malaya)
House 2775 POST BOX NO, 24
5th August, 1963
Your Ref,

Our Ref, PPD/CGL/C.455.

Messrs, Lim, Lim & Son,
Advocates & Solicitors,
29 Church Street,
Penang,

Dear Sirs,

Re: Civil Suit 1963 No, 164
M, Ratna Ammal vs, Tan Chow Soo
Purther and Better Particulars.

We thank you for your letter of the 3lst
ultimo received by us on the 3rd instant,

The plaintiff became the bearer of the cheque
on or about the 24th of January, 1961l; it was
presented for payment on or about the 5th of July,
1963,

Yours faithfully,
Sd: Dharmananda & Co.
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NO. 5
DEFENDANT 'S AFFIDAVIT

I, Tan Chow Soo of Chinese race and full age
of No, 48 Prangin Road Penang Solemnly and
sincerely state and affirm as follows:-

1. I am the Defendant herein.

2. I have had read over and explained to me the
Affidavit of Ratna Ammal filed herein on the
26th day of July 1963,

3. I admit paragraph 1 of the said Affidavit.

4. With regard to paragraph 2 of the said
Affidavit, I admit that I was the drawer of the
cheque referred to in the Statement of Claim but
will plead that the said cheque was given by me

to one Mahalingam Ratnavale (hereinafter referred
to as the said Latnavale) for an illegal
consideration contrary to public policy or
forbidden by statute namely, in consideration of
promises made by the said Ratnavale that he could
through his connections with the Department of
Foreign Exchange at Penang and with the Department
of commerce & Industry Kuala Lumpur, in an illegal
manner, obtain official anproval for the export

of goods under certain barter rights amounting to
21,400,000/~ and the disposition of which was at
all material times under the control and direction
of the Defendant,

5. I aver that some time in August 1960 I was
desirous of disposing of the said barter rights
and that one Lee Yim Wah, an agent of the said
Ratnavale came to my shop at No. 48 Prangin Road
Penang and informed me that the said Ratnavale,
who was then the Assistant Controller of Foreign
Exchange Penang, could be of great help in the
sale of the said barter rights as the said
Rathavale could use his official influence as
such Assistant Controller of Foreign Exchange

Penang to push through and/or expedite the proposed

official approval. As consideration for such
services the salid Lee Yim Vah informed me that he
and the said Ratnavale wh o at all material times
was referred to by the said Lee Yim Wah as his
principal, would demand 75> of the proceeds of the

In the Supreme
Court of the
Federation of
Malaya

No, 5

Defendantts
Affidavit

5th August
1963




In the Supreme
Court of the
Federation of
Malaya

No., 5

Defendant's
Affidavit

(continued)

5th August
1363

8.

said sale, leaving me with the balance of 25%, 1In
furtherance of the said scheme, the said

Ratnavale demanded security from me for the payment
of the said 75% proceeds of sale in the sum of
#50,000/~ and which I consequently gave in the

form of the said cheque, In giving the said
cheque as security I stipulated with the said
Ratnavale that it was not to be negotiated at

all or encashed, The said barter rights were
ultimately sold for a sum of g117,946,60 but by

the time they were sold I had paid various sums
totalling 20,500/~ to the said Ratnavale and had
also paid in cash to the said Lee Yim Wah and/or
in settlement of his bills, various sums totalling
220,878.19, Out of the said $117,946.60 I was paid
only #57,525.30 by the said Ratnavale and Lee Yim
Wah, I made frequent and repeated requests to the
said Ratnavale for the return of the said cheque
but was put off from time to time by the said
Ratnavale and ultimately I wrote to my Bank on

the 22nd day of March 1963 countermanding payment
of the said cheque.

6. With regard to paragraph 3 of the said
Affidavit, I will plead that the Plaintiff is the
mother of the said Ratnavale and that she well
knew that the said cheque was given for an
illegal consideration,

Te In the alternative I will plead that the
Plaintiff paid no consideration to any party or at
all whatsoever to become the bearer of the said
cheque and that she became the bearer of it well
knowing that the consideration therefor was not only
illegal but had failed.

8. At the time of the drawing of the said cheque
I did not know the Plaintiff and only came to know
her in or about March 1961.

AFFIRMED by the above named)
%AN CHOW S00 at Penang g
his 5th day of Augus?t .
1963 at 11.45 a.m. through ) 5d: Tan Chew Soo
the interpretation of Yip )
Sow Foon a Sworn é
Interpreter of the Court,
Before me,
Sd: Yip Sow Foon
Commissioner for Oaths.

(in Chinese)

Supreme Court, Penang,
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I hereby certify that the above written

Affidavit was read translated and explained by me
Yip Sow Foon Sworn Interpreter of the Court to the
deponent who seemed perfectly to understand it,
declared to me that he did understand it and made
hig signature thereto in my presence.

Sd: Yip Sow Foon
Interpreter

Sd: Yip Sow Foon
Commissioner for QOaths

Supreme Court,
Penan-g.

NO, 6
DEFENCE

With regard to paragraph 1 of the Statement of
Claim the Defendant admits that he was the
drawer of the cheque therein referred but will
plead that the said cheque was given by him to
one lMahalingam Ratnavale (hereinafter referred
to as the said Ratnavale) for an illegal
consideration contrary to public policy or
forbidden by statute namely, in consideration
of promises made by the said Ratnavale that

he could through his connections with the
Department of Foreign Exchange at Penang and
with the Department of Commerce and Industry,
Kuala Lumpur, in an illegal manner, obtain
official approval for the export of goods
under certain barter rights amounting to
#1,400,000/~ and the disposition of which was
at all material times under the control and
direction of the Defendant,

The Defendant avers that sometime in August,
1960 he was desirous of disposing of the said
barter rights and that one Lee Yim Wah, an
agent of the said Ratnavale came to his shop
at No, 48 Prangin Road Penang and informed
the Defendant that the said Ratnavale, whc was
then the Assistant Controller of Foreign
Exchange Penang could be of great help in the
sale of the said barter rights as the said
Ratnavale could use his official influence as
such Assistant Controller of Foreign Exchange

In the Supreme
Court of the
FPederation of
Malaya

No. 5

Defendant's
Affidavit

(continued)

5th August
1963

No., 6
Defence

15th August
1963



In the Supreme
Court of the
Federation of
Malaya,
No. 6
Defence
(continued)

15th August
1963

3e

4.

10,

Penang to push through and or expedite the
proposed official approval. As consideration
for such services the said Lee Yim Wah

informed the Defendant that he and the said
Ratnavale who at all material times, was
referred to by the said Lee Yim Wah as his
principal, would demand 75% of the proceeds of
the said sale, leaving the Defendant with the
balance of 25%, In furtherance of the said
scheme, the said Ratnavale demanded security 10
from the Defendant for the payment of the

said 75% proceeds of sale in the sum of
#50,000/- and which the Defendant

consequently gave in the form of the said
cheque, In giving the said cheque as
security the Defendant stipulated with the

said Ratnavale that it was not to be
negotiated at all or encashed, The said
barter rights were ultimately sold for a sum
of £117,946,60 but by the time they were sold 20
the Defendant had paid various sums totalling
320,500/~ to the said Ratnavale and had also
paid in cash to the said Lee Yim Wah and or

in settlement of his bills, various sums
totalling £20,878.19, Out of the said
#117,946.60, the Defendant was paid only
#57,525.30 by the said Ratnavale and Lee Yim
Wah, The Defendant made frequent and repeated
requests to the said Ratnavale for the return
of the said cheque but was put off from time 30
to time by the said Ratnavale,

With regard to paragraph 2 of the Statement of
Claim the Defendant will plead that the
Plaintiff is the mother of the said Ratnavale
and that she well knew that the said cheque
was given for an illegal consideration,

In the alternative the Defendant will plead

that the Plaintiff paid no consideration to any
party whatsoever to become the bearer of the

said cheque and that she became the bearer of 40
it well knowing that the consideration therefor

was not only illegal but had failed,

The Defendant at the time of the drawing of the
sald cheque did not know the Plaintiff and only
came to know her in or about March 1961,
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6., With regard to paragraph 3 of the Statement
of Claim the Plaintiff admits the letter
therein referred to but will plead that the
act of countermand therein referred to was
not a recent one but was in fact given by him
to his Bank on the 22nd day of March, 1963,

Delivered at Penang this 15th day of August,’1963.
sd: LIM, LIM & OON,

Solicitorg for the Defendants.

NO. 7
OPENING SPEECH FOR DEFENDANT

IN COURT, 17th MAY, 1966

P,P, Dharmananda for Plaintiff,
C.0. Lim for Defendant,

Agreed bundles - A, B,
Plaintiff's bundles - A,
Defendant's bundles ~ B,

Cheque -~ P1lA.

C.0, Lim:

Defence -~ illegality and total failure of
consideration,

Paragraph 2 of the Statement of Claim,
Further and better particulars - Exh,P2,

Plaintiff first bearer of the cheque, on
24,1,1961,

Paragraphs 1 and 2 of Statement of Defence -
illegality.

Paragraph 3 of Statement of Defence.
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Federation of
Malaya
No. 6
Defence
(Continued)

15th August
1963

No, 7

Opening Speech
for Defendant

17th May 1966

Ex. A, B,

Ex. A, B,

Ex,B (D.9)
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Cites Halsbury's "Laws of England", Vol. 8,
p. 125, para, 216,

Defendant in pari delictum. That is why his
averment is not followed by any counter claim,

Cites Mahmood v, Ispahani (1921) 2 X,B, 716,
(1921) A.E,R., 217, 222,

Defence can rely on all three classes of
contract as cited by H alsbury,

Halsbury, Vol. 8, p.1l26 - security in para-
graph 2 of statement of defence.

Sect. 2, para, 218 - illegality.
Para. 220 - illegal promise.

Para., 222 - wrongful acts.

Para. 224 -~ injury to public: Qquestion of law,

Prevention of Corruption Act,
Para, 225 - benefit from crime,
Para. 255 ~ Extrinsic evidence.

Para, 257 - Actions on contract involving
illegality.

Para, 258 at p. 151,

Alternative defence - no consideratiorn,
Sect., 2 of Bills of Exchange Act,

"Bearer", "Holder",

Sect. 27 - consideration,

Sect., 30 (2) - p. 101 -~ Rules 1, 2, 3, 6, 7.
Sect, 73; Sect. 36 (3) - 2% years to

negotiate and at date of negotiation the cheque
was stale,

10

20
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NO. 8
EVIDENCE OF TAN CHOW SO0

D.V,1

Tan Chow Sco, affirmed, states in Hokkien,
Living at 33A & B, Mukim 13, Ayer Hitam, Penang,
Defendant in this case.

I know Plaintiff. I first made her
acquaintance at end of March 1961, I came to know
her because her son Ratnavale wished to rent my
house at No., 33B, Ayer Hitam, Ratnavale took
Plaintiff and his wife to look at my house. Also
in the company of Lee Yim Wah, At that time I was
an importer and exporter and alsc dealing in sundry
goods at No, 48, Prangin Road, Penang, under Chop

Soo Seng. Ratnavale and Lee Yim Wah both
identified. I started dealing in this business
since 1956, I also imported produce from Atjeh,

Sumatra, such as rubber and palm oil, The
purchase price for these goods consisted of 70 per
cent in cash and 30 per cent the value of goods
exported from this country, e.g. cloth - barter
trade. I need to possess a licence from the
Indonesian Consulate, Penang, This system of
business dealing lasted till 1958 when there was
local trouble in Sumatra. Customs declaration
necessary at point of entry. Payment effected by
goods from Singapore and Penang, In para, 1 of
statement of defence I had barter rights amounting
to $1,400,000/-. That means in 1958 I had imported
Indonesian rubber to the value of 31,400,000/8.
These rights were in the name of Chop Guan Cheong,
another shop of mine, at No. 48, Prangin Road,
Penang, These rights were valuable because

there were profitable. I could make £500,000/~ to
$600,000/~ profit,
of Foreign Exchange was required before I would be
allowed to send goods worth g1,400,000/~ to
Indonesia, I have known Lee Yim Wah for the last
20 years., Lee wag the person who could deal with

Government departments concerning the barter rights,

in particular the Controller of Foreign Exchange.

Lee told me to prcduce all my custom declaration for

1958.so that he could deal with the Department of
Foreign Exchange concerning the barter rights.

The permission of the Controller
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Court of the
Pederation of
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(D, W,1)

Examination
17th May 1966
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In the Supreme That was in March or April 1960. He said that he

Court of the wanted to see Ratnavale of the Foreign Exchange
Federation of Control. He gaid that Ratnavale could dezl with
Malaya it for him, I believe Lee because I had
purchased such barter rights from him before. ILee
Defendant's told me that he was Ratnavale's agent, I handed
Evidence all my customs declarations to the value of

Fl.4 million to Lee.
No, 8

Tan Chow Soo Several months afterwards I met Lee. I asked

(D.W.1) him what had happened to the matter, He told me

s that there were other people who had asked for such
Examination barter rights, I had to hand Lee all my accounts
(Continued) connected with the customs declarations and he

said he was prepared to help me, He said he could
17th May 1966 take me to see Ratnavale if I did not believe him,
He took me to see Ratnavale, That was at the end
of July 1960 or beginning of August 1960, Lee
took me to a house at Scotland Road opposite the
race course, That was a Government gquarter
occupied by Ratnavale, That was sbout 3,00 p.m.
or 4,00 p.m, or 5,00 p.m, At the house I saw
Ratnavale., Up to that time I had not met
Ratnavale, But I had seen him and heard of him,
I met Ratnavale in the hall, I asked him when my
barter rights to the value of #.4 million could
be approved, He told me that I could get 25 per
cent,, of the rights and he and his group would get
75 per cent,, otherwise he would not pass the
barter rights. I compromised that he should get
60 per cent and I 40 per cent, He did not agree.
He said other persons paid him 75 per cent, If I
agreed he said my application would be the first
to be approved., I said I had to go back to
consider,

I agreed to Ratnavale's proportion.

Ratnavale asked for security in the sum of

50,000/~ to #60,000/-, In January 1661 Lee came

to myshop in the afternoon. I asked Lee about

my application since the previous barter rights

fetched considerable profits. He said it would

be passed and not to worry. I decided to give

him (Ratnavale) a cheque for £50,000/-. I handed
Ex, PlA the cheque through Lee ~ Exh,PlA identified. The

cheque was not dated.” The words and figures on

the cheque were written by Koay Teik Choon.

Identified, Koay was my clerk. He wrote the body

of the cheque on my instruction. I then signed it.
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I signed cheque on 19,1,1961 and I handed it to

Lee on the same day with instructions to pass it to
Ratnavale and told him that the cheque was undated
and that it could not be used until I sold the
barter rights and gave him (Ratnavale) g50,000/-

in cash, It is not true that I handed Plaintiff
the cheque,

(Mir. Dharmananda informs court that his
case 1is based on the proposition that the
cheque was handed to his client direct by
the Defendant).

I did not know Plaintiff in January 1961. At
the end of 1961 Plaintiff, her son and I entered
into a partnership known as the Maha Syndicate
for the purpose of importing condensed milk,
Ratnavale lived at No, 33B, Ayer Itam, for about
4 to 5 months. I became very friendly with
Ratnavale after this joint business in the
importation of wilk, I did many things and
favours for him. I permitted Ratnavale to withdraw
money from my firm, This bundle of documents B
represents bills of Ratnavale which my firm had paid
for him, It also represents phone bills in
respect of premises at No., 19 Scotland Road,

These phone bills are in the name of the Plaintiff.
It also represents water, conservancy and
electricity bills for No, 16, Cheeseman Road,
Penang, One Kim Moy (f) lived there, I called
her his second wife, His first wife is an Indian
lady, Most of the bills were paid by Lee Kim
Seng, Identified., He is my clerk,

Ixh, PlA refers, On back of cheque are
words "Payment stopped by drawer", I stopped
payment on 22,3.1963, I had on five or six
previous ocecasions demanded for the return of the
cheque but was not successful., Later we had
differences of opinion and he wanted to cash the
cheque, so I stopped it, He gquarrelled with me.

The llaha Syndicate agreement was entered
into between us on 3.11.,1961 in the office of the
late Mr. Hugh, Plaintiff was present in that
office, After that date I seldom saw Plaintiff.

(Adjourned to 2,30 p.m.)

(Sgd) RAJA AZLAN SHAH.
JUDGE,
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(Court resumes)
D.W,l (Continued)

My barter rights were ultimately sold for
$117,946,60, I was paid £57,525.30, In the
meantime I had paid out various sums of money for
Ratnavale totalling #20,500/-., I also paid out
various sums totalling 2820,878,19 to Lee Yim Wah
as agent of Ratnavale,

Cross—examined

I agreed to give the security for £50,000/- 10
on 19,1,1961. That was required so that
Ratnavale would approve the permit for the barter
rights., Rights sold by Lee in Singapore in May
or June 1961, Ri~hts sold between 19.1.61 and May
or June 1961. Exh,PlA given for purposes of getting
the permit.

I am not aware of GN, 3045 dated 4.8,1960 -
Exh,D3. I filed an affidavit dated 5,8.1963
(encl.6), ©Para. 5 refers, My evidence is the
same as in para. 5 of my atfidavit,

Lee took the customs declarations in March or 20
April 1960, He said he knew somebody in the
Foreign Exchange Department, The cheque book
was issued in 1961,

Qe The barter rights are rights which you alone
can sell?

A, Other people can sell it. I have to sigm it,

I had to sign customs declaration export documents

to effect sale of my barter rights. Once I have

signed the documents there was nothing to stop Lee

from selling them, Lee is ggent of Ratnavale. 30

Everybody in Penang knew this, The sum of

#20,878,19 were teken by Lee, How he spent them I

do not know, Lee was agent of Ratnavale, In the

past he had taken money for Ratnavale. Before

I knew Ratnavale, all sums taken from me were done

by Lee, I did not know if such sums were for

Lee or Ratnavale, but later when Ratnavale came to

tnow me he took money from me personally. The

sum of #20,500/- was for Ratnavale, I wag paid
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£57,525/~- by Ratnavale and Lee (para. 5 of
affidavit), That was the total of various sums
sent by Lee from Singapore. No written request
for return of cheque,

I lived at No.33A, Ayer Itam, Ratnavale and
his family lived at No. 33B about March or April

1961, I am not sure of the date, I have never
seen Plaintiff at No, 33B. Cheque dated
27.12,1860, (Shown to witness). I cannot identify

the signature at back of cheque - Exh, D4 for
identification, Xoay Teck Choon was my clerk in
December 1960, I have never seen this cheque,

Lee Kim Seng is also one of my clerks, He had
authority to sign cheques on my account at the
Netherlands Bank Society. That account is in the
name of my firm Chop Soo Seng. I cannot identify
this cheque dated 13.1,1961 -~ Exh,D5 for
identification, Lee Kim Seng usually signed

in Chinese. I deny D5 was given to me by
Plaintiff, If so given, I would have affixed my
Chop Soo Seng on it, Cheque dated 21,1,1961 for
#25,000/~ was entered into my account at Chop Soo
Seng - Exh, D6 for identification., Cheque dated
23.1.1961 for g15,000/~ refers. I cannot identify
the sisnatures at back of cheque -~ exhibit D7 for
identification, This cheque was not given to me
by Plaintiff. I deny the consideration for exh,PlA
was exh, D5, D6, D7 and cash of $1,000/- given on
13.1.1961

Maha Syndicate was concerned with the
importation of milk, Trade mark taken in mnmy
name., Action was taken against me in respect of
the trade mark in Originating Motion No, 13 of
1963, llotion was filed in October 1963. In
1963 another suit C,S5,123 of 1963, was filed
against me by Plaintiff and her son. That was in
relation to partrnership matter. Writ filed on
4,6.1963, Present writ filed on 19.7.1963. I
met Lee several months afterwards in my office.
He came to my office. He used to come to my
office from time to time., Between 1958 and
August 1960 I dealt with Indonesian produce from
Atjeh, In 1959, because of internal troubles in
Sumatra, I dealt in sundry goods - milk, rice and
sugar,

Q. What did you do between 1958 and August 1960
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for the disposal of your barter rights?" |

A, I could not get the permit to sell the rights
until I met Lee, when he told me that he had
a way to get the permit,

Koay Teck Choon is no longer working for me., He
left my service in mid-1963, I did not reply %o
the notice of demand.

B refers. Excluding items 47 to 60, the rest
of the items was in respect of Ratnavale, These
items are after November 1961, Up till this day
the partnership accounts relating to Maha Syndicate
have not been finalised,

Re—-examined:

Page 46 of B refers., That is the only item
that is involved. Other than items at page 46 and
item concerning telephone bills at Plaintiff's
premises, the other items related to Ratnavale
personally. There are many more civil suits
pending between Plaintiff, her son, and me. In
C.eS. 349/63 I am Plaintiff suing the present
Plaintiff and her son, My writ is dated 24.12,1963.
That concerned infringement of my trade marlk,

Exhs, D5, D6 and D7 refer, I know nothing about
exhs, D5 and D7, Exh, D6 was credited into my
account on 23.,1.1961, Exh, D6 was given to me to
encash, Ratnavale must have given me exh,D6. I
was in affluent circumstances, particularly in
January 1961, Iy weekly average credit balance
with the Bank was %180,000/-. The customs declar-
ation must be approved by the Foreign Exchange
Department before it is saleable,

(Adjourned to 9,30 a.m.).
(Sgd) RAJA AZILAN SHAH,
JUDGE,
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18+th MAY, 1966

Parties as before,

NO, 9
EVIDENCE OF LEE YTII WAH

Lee Yim Wah, affirmed, states in Cantonese.
Living at No. 22 Vestern Garden, Penang.

I know Plaintiff for the last ten years. I
know Defendant for about 20 years. I know
Plaintiff has a son by name of Ratnavale., I came
to know Plaintiff through the son. When I knew
Ratnavale in 1955 he was a Government employed in
the Foreign Control Exchange. He was Assistant
Controller of the Poreign Control Exchange in
Penang, I knew Ratnavale intimately, very closely.
I had many business dealings with him and we were
close friends, Both Ratnavale and I have put up a
shipping company by name of Sin Min Shipping Co,
with a banking account of its own doing business
at No. 241 Beach Street, Penang, That was in
mid-1963, Company registered under Business
Registration Ordinance,

Exhibit P1A refers, Drawer of cheque is the
Defendant, It was a cash cheque dated 24.1,1961.
I do not kmow who wrote the date, In the past I had
handed a similar cheque to that made for same
amount and for cash but cheque was then not dated.
Defendant handed me the cheque, He said, "Take
this cheque to Ratnavale, This cheque is undated.
Please tell Ratnavale not to tender the cheque to
the bank and not to use it. If he wants to use it
and if I agree, hLe could use the cheque". That
was 21l he said, I handed cheque to Ratnavale at
his house at Scotland Road, probably No. 19,

Defendant is a businessman, I am a business-
man dealing in barter trade with Indonesia. At one
time Defendant also dealt in barter trade with
Indonesia, In 1961 I saw Defendant concerning a
certain business. If not in 1961, probably in mid-
1960, Defendant had imported goods to the value
of over #1 million from Indonesia and the goods were
not goods approved by the Indonesians Government
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because of local unrest, Such goods were declared

at the customs. Our Government does not permit
remittance of the goods to Indonesia because of
diplomatic severance, At that time businessmen

sent their money and goods by black market through
Singapore, But such value in cash and goods sent

by market through Singapore was not known by our
Govermment, So the value for the imported goods

is still there because of the customs declaration.

In 1960 and 1961 there was a shortage of goods in 10
Sumatra and traders made great profits by sending

their goods to Indonesia, They could not do

that until they obtained a permit from the Foreign
Exchange Department, I saw there wes an

opportunity of making great profit. So I

discussed with Ratnavale if there was any

possibility of exporting goods. I saw Ratnavale,

I came to an arrangement with him, After discussion

I went to look for people who had imported goods from
Indonesia in 1958 and who had not officially exported 20
goods to Indonesia for similar value and such

people must have evidence of the imported goods -

that is, customs declarations. I found many such
people and one of them was the Defendant, There

were about eleven such persons including Defendant,
These people had to obtain a permit from the Foreign
Exchange Department together with their customs
declarations if they wanted to send goods to

Indonesia, Such permits were not easy to obtain.

Such permits were not easily obtainable because 30
imports from Indonesia were not officially approved

by the Indonesian Govermment, Such permits were

passed by the Controller of Foreign Exchange, Penang.
For 1960 Ratnavale was the officer who granted such
permits, Ratnavale did not grant such permits

freely, According to the value at that time, a person
who could export ST0,000/— worth of goods would pay

us g4,000/~. VWhen I meant by us I did not mean
Ratnavale and I but the holders of barter rights.

If a permit could be obtained from Rainavale, the 40
holders of the barter rights would get 25 per cent

of the profit and we, meaning Ratnavale, myself and
people of the Indonesian Consulate, would get 75 per
cent, After the barter rights were sold,

Ratnavale's share would be given to him through me

in some cases, There was once in 1955 and again

in 1957, The second period was between 1957 and

1960,  Under the second period #600,000/- and

£700, 000/~ passed through my hands to Ratnavale,
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I received money sometimes in cash and sometimes by
cheques, but whenever I received cheques I cashed
them and gave Ratnavale or through his mother in
cash, I agree that I was an agent of Ratnavale,

Exh, P1A refers. I had at one time taken
Defendant to Ratnavale's house at Scotland Road, a
Government quarter, Defendant's clerk, Koay Teck
Choon, also went. His nickname is Ah Bah, That
was about 5,00 p.m, Defendant negotiated with
Ratnavale, about his barter rights. I was
present, Ratnavale told Defendant about conditions
and deposit, By deposit I meant security. Amount
of security was 50,000/~ to $60,000/-. Conditions
were if the permit was approved the usual rate
would be 25 per cent to the holder and 75 per cent
to our syndicate, Defendant said he had no money
and as there were other similar applicants he
wanted his application to be first approved,
Defendant asked Ratnavale if the latter could
reduce the syndicate rate, but Ratnavale replied
that that was not possible ag it was the usual
rate with the others., I had handed a similar
chieque like PlA but not dated to Ratnavale at his
Scotland Road house,
of Plaintiff, Plaintiff saw the handing over of
the cheque to Ratnavale, This was not on same day
when Defendant and his clerk went to see Ratnavale
at his house, Handing over of cheque was several
months later, I kept an account book of these
barter rights dealings sold and monies given to
Ratnavale and monies retained by me. The accounts
kept by me were not complete, The police were
investigating into this matter, The account book
was taken by the police, On 17.,2.1966 I was
interviewed by a police officer, Yusof bin Yunus,
at Kuala Lumpur. I have kept this Police Head-
quarters entry permit - exh,D8, I have been
called three or four times by the police. I was
friendly with Ratnavale, We have had no quarrels,
Even a few days ago I was talking to his mother,

In 1956 Plaintiff lived at Green Lane, Penang, I
know Defendant lives at No, 33A and B, Mukim 30,
Ayer Itam, I know No, 33B was rented out to
Ratnavale, That was in 1961,

Page 34 of B refers, Lee Be Hoon is my
daughter, The name Lee Bee Wa should be read as
Lee Be Hoon, I did not pay for the rice because

This was done in the presence
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I did not xn ow it, I can recognise the signature

of Ratnavale,

(C.0, Lim intends to put in bundle

B so as to show the free and easy physical
relationship between Defendant and Ratnavale,
Mr. Dharmananda concedes admissability of

I admit that I have received a total of #20,878.19.
Part of the g20,500/- was paid to Ratnavale

through me and the balance was direct to him, A
person who could export 10,000/~ worth of goods to
Indonesia would get a profit of £9,000/- and for
that he would pay the barter right holder g4,000/-.
That was the position at that time in Singapore

and Penang.

Cross—examined:

I discussed matters with Ratnavale regarding
shortage of goods in Indonesia, I came to an
arrangement with Ratnavale, I looked for people
desirous of exporting goods to Indonesia. I saw
Ratnavale in regard to Defendant's business about
March 1960, I saw Defendant in regard to this
matter in February 1960, I told Defendant that I
could make the necessary arrangements for him,
After that I saw Ratnavale every day from March
1960, A few months later I saw Defendant and
took him to Ratnavale's house - about four months
later in July or August, It was at this meeting
that Ratnavale discussed about the security. The
security was with regard to protection against
possible cheating by Defendant, Ratnavale would
not do anything unless he was given security. I
gave security in form of an undated cheque.,
Defendant gave the cheque to me, Cheque handed
by me to Ratnavale in January 1961, I remember
it was after 1960, The barter rights were sold in
July 1961, I sold the Defendant's rights in
Singapore, Permit granted by the Controller of
Trade Division, Ministry of Commerce at Kuala Lumpur
in May 1960, The Defendant knew about this, I
told him, The £20,500/- was not connected with
the barter rights in this case but with another matter
in regard to barter trade where the rate was 30 per
cent and 70 per cent. £20,500/- has no connection
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with Pla, That barter trade was in 1957. The
money was paid towards the end of 1960, The
£20,878,19 had nothing to do with PlA, Para.5

of Defendant's affidavit dated 5.8.1963 (encl.6)
refers. It is true that I was agent of Ratnavale
and that I made arrangements for the Defendant,

It is not true that I told the Defendant that

I could ask Ratnavale to use his influence to
obtain the permit in respect of the barter rights.
I told Defendant that with regard to the barter
rights I had discussiong with Ratnavale and that
he could obtain means to get permits for the
barter rights. I told Defendant that I could
make the necessary arrangements, I also told
Defendant that to do that Ratnavale wanted a
share,

I remember making a statutory declaration
dated 16,8,63 - exh, P.10 for identification,
The signature is mine., I signed th is at the
Penang High Court Registry. Ratnavale's lawyer's
office - that means you - prepared the statutory
declaration,. I came to the Penang Court Registry
with Ratnavale because he wanted to sue the
Defendant sooner; after signing P,10 I left for
Jakarta, I was told by Ratnavale to sign the
declaration in order to facilitate him to sue
Defendant, but in my mind the contents were not
true, I signed it for the sake of friendship.
The police never mentioned about P,10 to me, Some-
time in 1965 I had some difficulty concerning my
citizenship and passport, Defendant did not help
me. It was I that took Mr.C.0.Lim to see the
Defendant. Ratnavale was my close friend, He
discussed everything with me, including his family
matters, Ratnavale asked me to look for a house
for him because he was asked to vacate his
Government quarter. He wenit to stay at the
Defendant's housc, He told me that his work was
temporarily suspended, That was in March 1961,
The account book would help me to remember more
accurately about the barter right transactions.
Defendant's bartecr rights were in the name of
Chop Guan Cheong. Certainly I had checked the
declaration to see if the Defendant had the barter
rights. I did not check the account books of
Guan Cheong in respect of the Defendant's barter
rights, but I toox the customs declarations from
the Defendant and I made accounts in order to apply
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24,

for the permit.
(Adjourned to 2,30 p.m.)
(Court resumes).

D.W,2

Cross—examination (continued)

I was charged with regard to my passport and
the charge was subsequently withdrawn. Ratnavale
and I are still good friends., I have helped Maha
Syndicate to sell milk but not as an agent, just
for friendship. Xim lioy (f), who is Ratnavale's 1cC
second wife, was not in charge of the sale of
milk, I was not charged 40 cents for sale of each
case of milk, I know the Sg. Badek lMining Co,

Ltd, It commenced business about 14 to 15 months
ag0. Ratnavale is the Managing Director of the
Company. I did not apply to become the Manager

of the Company. Ratnavale asked me to be

Manager but I refused, I know Tan Guan Pat, He

is the sole proprietor of Chop Guan Cheong under

the Business Registration Ordinance, but he is in 2C
partnership with the Defendant, These barter rights
belong to this Company.

Re-examined:

Exh,P1l0 refers, I swore this in Penang, I
did not make one in Ipoh, Ratnavale said that
since I went to Jakarta so often I must sign the
declaration in order to facilitate him suing the
Defendant, The declaration was already a prepared
one given to me, Ratnavale approached me to
make such a statutory declaration, Plaintiff did 30
not interview me re meking such a declaration, I
wish the Court to believe my evidence today rather
than exh, P,10. Exh,P,10 is a false one, I
did not understand the contents of exh.PlO, I
entirely believed what Ratnavale told me, House
No.33B, Ayer Hitam, Penang - I do not know whether
the premises was rented to Ratnavale or not, When
I said I saw Ratnavale every day, I meant that
whenever he was in Penang I saw him every day.
Ratnavale's first wife lived at No.33B, Ayer Hitam. 40
His second wife, Kim Moy, lived at No. 19, Scotland
Road Penang. At the relevant time Plaintiff was
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living with Kim Moy. I sometimes went to
Defendant's shop., I never saw Plaintiff at
Defendant's shop at any time, I had often spoken
to Plaintiff in lalay. To my knowledge Plaintiff
was not doing any business at that material time -
January 1961,

NO,10
EVIDENCE OF KOAY TEIK CHOON (D.W.3)

Koay Teik Choon, affirmed, states in English,
No, 189, Boundry Rd,, Penang. Age 52 years.
Presently Storeliceper of Lipton's (Overseas) Ltd.
at No. 48, Prangin Rd., Penang,

I was formerly Defendant's clerk,
service in April 1963,

Exh,PlA refers, The words "cash" and "fifty
thousand dollars only" and the figure "#50,000/-"
were written by me. I prepared this cheque on
instructions of Defendant. The date "24th
Januvary 1961% is not in my own handwriting.

I prepared the cheque the date was not filled.
Defendant signed the cheque which was still

undated.
afterwards, I prepared cheque on 19,1,1961. I

I left his
I started work since 1957.

When

I do not know what happened to the cheque
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remember the date because the cheque butt containing
the counter-foil was given to the police., Date

on counter-foil was dated 19,1,1961, The police
called for the counter-foil for their investigation,
I gave it to police. I have seen Plaintiff who

is the mother of Ratnavale,
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26,

Cross—-examined:

What appears in the counter-foil appears
in the cheque, The date 19.1,1961 was written on
the counterfoil on the portion marking the date.
Defendant asked me to date the counterfoil
19.1.1961, but to leave the date on the cheque
blank, It was done on same day by me. Some time
in 1964 the police took the counterfoil. Before
that it was in the possession of the Defendant. 1
joined Liptons Itd, in May 1965. Between 1964 10
and 1965 I was working for Sam Yew at No, 43

Prangin Rd. It was owned by Keay Sam Hin of
Taiping - importers, Defendant has no share,
Re~-examined:

Nil,

D.W.3 (recalled by Dharmandanda).

Exh,D4 refers. That is my sisnature on the back
of the cheque. I cashed this cheque and gave it %o
Ratnavale. Ratnavale gave me the cheque., I
cashed it at the bank. The 0.C.B.C. Penang is 20
about 1% miles from No. 48 Prangin R4, )

NO.11
EVIDENCE OF LEE KIM SENG (D.W.4)

Lee Kim Seng, affirmed, states in Hokkien,
Age, 35 years. Lives at No, 11 Canon Square,
Penang. Presently employed by Leong Wah Co, also
at No. 48, Prangin R4, Penang, Formerly clerk and
cashier of Defendant.

Exh.D5 refers. The signature at back of clieque

is mine. I cashed the cheque at the 0.C,B.C, Bank 30

personally., Ratnavale gave me this cheque, He

wanted to cash the cheque at my shop. There was

not sufficient cash, He asked me to help him by

going to the bank and cashing it for him, I gave

the money to him, He waited for me at the shop.

I deny that this money has gone into the hands of

the Defendant,
Exh.,D6 refers,

I remembsr what sic
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happened to this cheque, This cheque did not go

through me,

Exh.D7 refers. It bears my signature on the
I cashed the cheque. Ratnavale gave it to
He also asked me to cash it at my shop if
there was sufficient money. There was not
sufficient cash at the shop. He asked me to cash
it for him at the bank, I did so and gave the cash
to Ratnavale at the shop. After these two cheques
Ratnavale had asked me to cash cheque for him,
Apart from exhs. D5 and D7 Ratnavale had asked me
to cash cheques for about ten to twenty times in
various sums from g500/- to several thousand
dollars, The shop had sometimes £10,000/- cash,
sometimes a few thousand dollars in January 1961,
I do not know who were the drawers of exhs,D5 and

back .
me,

D7. I know Plaintiff, She is Ratnavale's
mother, Plaintiff came about ten times to the
shop, She did not enter the shop but remained

in the car. ©She called me to go up to her,

Items 47-60 of exh,D9 are in respect of phone bills,
The name of lM,Ratna Ammal appearing on the bills
refers to Plaintiff, Chop Soo Seng paid all these
bills., I paid the bills, Most of the times the
bills were handed to me by Ratnavale and sometimes
by Plaintiff.

Items 61-34 of Exh, D9 refer, These are
City Council and =lectricity bills of No. 16,
Cheeseman Road and No,l19 Scotland Road. No.l19,
Scotland Road, is Plaintiff's house, It is a
two~-gstorey house. No, 16, Cheeseman Road is where
Ratnavale's second wife lived.

Items 1-46 of exh,D9 refer, These
represent payments made by Defendant's firm., Item
1 refers, This chit was written by mne. Items 1

to 16 were written by me, These were advances to
Ratnavale and to be accounted for later. Itenms
17-46 refer, These represent various payments made
by Defendant's firm on account of Ratnavale, also
to be accounted later,

Cross—examined:

With regard to the partnership, I used to see
the Defendant going in and out of Leong Wah Co,

I do not know if Defendant had a share in it, The
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In the Supreme office space of Leong Wah Co, was formerly

Court of the occupied by Chop Soo Seng, later by Sg. Balak
Federation of Mining Co., and later by Hock Teik Mining Co.,
Malaya and lastly by Leong Wah Co., Defendant used to
go in and out of the offices of these Companies.,
Defendant's I had authority to sign cheques for Defendant's
Evidence firm, One of the accounts was the Netherlands
Trading Society. Cheques signed by me and drawn
No,ll on the Dutch Bank will be hogoured. Between o
: December 1960 and January 1961 cur accounts wi 10
%%?W%Z? Seng the Dutch Bank were not overdrawn,
(continued) (Adjourned to 9,30 a.m.)
Cross—
: . (Sgd) RAJA AZTAN SHAH,
Examination, JUDGE.

18th May 1966
19th MAY, 1966

No,12 NO,12
Application by APPLICATION BY DEFENDANT'S COUNSEL
Defendant's
Counsel,
(C,0, Lim applies to strike out the evidence
19th May 1966. of D.W,1 in re-examination to the effect that the
witness had said that his weekly average credit 20

balance with the Bank was £180,000/~. I rule

that D.W.1 be re-called to hear his evidence and

to be cross-examined, C.0.Lim refers to statutory
declaration. Cites order 37, rules 18 and 24,
Cites Sect. 33 of Evidence Ordinance. I rule

that counsel can make his objections at the proper

time).
No.1l3 NO,.13
%%GWKi? Seng EVIDENCE OF LLE KIM SENG (D,VW.4) (CONTINUED)
gigzgiation Cross-examination (continued) 30
(continued) Exh,D5 refers. I share sic

Defendant's car to the bank, Ratnavale came to
19th May 1966 shop in his own car. During banking hours it is
Ex.D,5 sometimes easy and sometimes difficult to find

parking space at the bank. Ratnavale waited in
an office of the shop upstairs, I cannot remember
if Defendant was in the office.

Ex.D.7 Exh,D7 refers. I drove Defendant's car to
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bank, I do not know if the Defendant was in the
shop or not, I cashed exh.D5 on the day
Ratnavale handed me the cheque,

Statement of Accounts of Messrs, Soo
Seng - exh,P,1l for identification. Entry
dated Jan. 13 in sum of 10,000/~ cach,

Exh,D5 was cashed on 13,1,1961, Entry Ex.D.5
dated Jan.24 in sum of g16,000/- cash.
Exh,.D7 was cashed on 24.1.1961, Our accounts Ex.D,7

were not overdrawn, There was an accountant
in charge of the accounts. I admit our accounts
were overdrawn but we were allowed overdrafts.

Re-examined:

Parking conditions in 1961 -~ sometimes easy
and sometimes difficult,

NO,14

EVIDENCE OF T'AN CHOW SO0 (D.W,1) (Recalled)

D,W,1 (re-called by C,0., Lim, on former oath).

I did say in my re-examination that m% average
weekly credit balance with the bank was £130,000/~

I now realise that I have made a mistake in telling
the court to that effect, I now tender my

apology to the court and wish to withdraw that piece
of evidence,

Cross—examined (in recall):

I was aware that I was asked about my acccunt
at this bank, I am a businessman, I was
allowed an overvdraft of g500,000/- and allowed
letters of credit in the sum of gl million., I
cannot remember what bills I owed to the bank.

I never owed beyond my overdraft. What I meant
is that I do not know the exact amount of my
liability to th: banl:,

(Case for defence)
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30.

NO,15

EVIDENCE OF RATNA AMMAL d/o VEERASINGAM (P.W.1)

Ratna Ammal d/o Veerasingam, affirmed, states
in Temil, No, 19, Scotland Road, Penang. Age
66 years. Husband was one Mahalingam (deceaseds.
He was a man of some wealth and he has left some
property behind, Ratnavale is my son, He was
until 19.7.1960 the Assistant Controller of Foreign
Exchange, Penang. He assumed duty as such on
1.1.1958, - vide G.N,1558 - exh,P12, Ratnavale
stayed at No. 71, Scotland Road, Penang when he was
in Government Service, When he ceased to be a
Govermment servant he looked for a house., Iither
at the end of November or in early December 1960 my
son, his wife and I went to look at premises No,
33B , Ayer Hitam, I used to live at No.1l9,
Scotland Road and also at No, 33B Ayer Hitam, The
Ayer Hitam house was for Ratnavele and his wife.
They went in in December 1960, That house belonged
to Defendant., I then came to know Defendant.

Exh.D4 refers, This cheque is drawn by me
and given to Defendant on 27.12,1960. Vhen we
went to live there we became friendly with
Defendant, Defendant explained his difficulties
to me and asked me for a loan saying he would
refurn it in 2 or three days' time. This money
was repaid,

Exh, D5 refers, This cheque was also given to
the Defendant on 13,1,1961, On that day Defendant
asked me for #10,000/-. I gave him exh, D5 and
cash £1,000/-, Defendant gave me a cheque for
%10, 000/~

Exh.D6 refers, This was given to Defendant
on 21,1,1961, The words "cash" and "twenty-five
thousand" and the figure "g25,000/-" were written by
Ratnavale, Defendant gave me a receipt for it,

Exh,D7 refers, This was given to Defendant,
The body of the cheque - I am not certain if they
were written by Ratnavale and his wife. He wanted
to give me a receipt but I did not want it., Defendant
told me that he would give me a cheque on the
following day. So I accepted the receipt, The
following day Defendant came and gave me a cheque -
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- exh,PlA, The cheque was not dated, I filled in
the datve in the presence of the Defendant,

Exh,?lA was handed to me on 24.1,1961. I then
returned to Defendant the Defendant's cheque for
$10,000/~ and his two other receipts., The two
receipts were written by Ratnavale, and
Defendant signed it. Zxi1.,PlA has not been
repaid in spite of repeated requests, At
this time Ratnavale had ceased to be a Government
servant. e was unemployed. He spolke to me about
going into business., In November 1961 an agreement
was drawn up tc which I was a party., The other two
parties are Defendant and Ratnavale, This was

the Maha Syndicate. Prior to making this loan
there were discussions about putting up the
business.

Ex,P.1A

Exh,D9 refers, The bills therein do Ex.D.9
not have any relation with this case, I

did not tell Ratnavale to ask Defendant to pay

for 11~ 'phone bills., I never went to the
Defendant's shop to ask that my 'phorne bills be
paid, Civil Suit 123/63 is a suit in connection
with the lMaha Syndicate which has not been heard.
This was filed in June 1963.

Exh,.P1ll refers. I applied for this.

Present action was filed in July 1963,

Cross—examined:

I have been a widow since March 1959, At
time of retirement my husband was a Financial
Assistant at the K.L, Secretariat. He retired in

1945,
Qe His substantive pay at time of retirement?

A, I am a housewife and I do not know his
substantive pay.

I receive a widow's pension of £95.50 per month,
I camnot estimate the value of his properties.
They were in Tampin, Penang, Kuala Iumpur, and
Gemas, My husband died leaving a will, I was
the sole named exccutrix, I took out probate of
my late husband's estate, I cannot remember the
amount of estate duty I paid. I applied for

In the Supreme
Court of the
Federation of
llalaya

Plaintiff's
Evidence

No,15

Ratna Ammal
a/o
Veerasingam
(P.‘N'.l)

Examination
(continued)
19th May 1966

Ex.,P.11

Cross-
Examination



In the Supreme
Court of the
Federation of
Malaya

Plaintiff's
Evidence

No.1l5

Ratna Ammal
d/p
Veerasingam
(P.W,1)

(continued)

Cross-
Examination

19th May 1966

Ex,D.4

Ex.D. 4

Ex.P.1A

32,

probate in Penang through Mr, Thilamuthu, lawyer,

I was born in Ceylon., I came to this country in
the latter part of 1917. I was then about 17
years old, I married in Ceylon and came here.

IlIy hushand was then a Chief Clerk in the Customs.
He was 29-30 years old. He was the only clerk in
the Customs then., There were two or three others
below him, I do not remember his pay then, I have
eisht children, Ratnavale is the eldest, Age of
youngest is 27-28 years, I lived at No., 19,
Scotland Road, It is a double storey bungalow with
a big compound about four acres. House is in my
Husband was then alive.

name, Bougzht in 1956,
He bought 1t I do not know what amount he paid
for it. No other property in Penang in my name.

I know house No. 15, Cheeseman Road, Penang,
Ratnavale's second wife lives there, She is a
Chinese lady by neme of XKim Moy. His first wife

is an Indian lady by name of Anna Letchmi. Agree—
ment relating to Maha Syndicate was signed in Lr.
Hughes'! office., All three of us, Ratnavale,
Defendant and I, went together, I own a car. I

do not drive, I visit my children and o about,
When it is convenient I visit my estate in Gemas,
Tampln, and Kuala Lumpur. Maha Syndicate deals

in nilk, I do not take an active part in this
business. I have no other business. I was very
friendly with Defendant, I had never invited him
to my house at No, 19, Scotland Road. Defendant
had never invited me to his house at Ayer Hitam,

I generally do not attend parties, About 2 to 3
weeks after we had gone into house No. 33B, Ayer
Hitam, Defendant approached me for a loan, The
first loan was #3,000/~, It is stranze for a man
with  large credit facilities to ask an Indian
housewife for a loan of g3,000/-. I zave exh.D4
at Mo,19, Scotland Road, between 10,00 a.m, and
11,00 a.m., Ratnavale was there, Vhen I gave
exh,D4 to Defendant he gave a cheque for the same
emount., He did not write his cheque in my
presence, I remember he gave me the chequ g
the amount of his cheque for the sum of %3 OOO/L
written in the same language as in exh,PlA.
Defendant came with Ratnavale on 27.12,60 and asked
for a loan. He promised to repay in two or three
days' time. I consulted my son and he advised me
tinat T could lend it to him, I gave Defendant the
cheque straightaway, Defendant's cheque was
already signed, but not in my presence., Everything

saw
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33.

hat I do is done with Ratnavale's consent as I
have no husband,

Exhs,D5, D6 and D7 refer.
Exh,D5 was loan, Defendant made the
request at my house at Scotland Road
between 9.00 a,m, and 11.00 a.,m, He came with
Ratnavale. He had asked for a loan of £10,000/-
about two to three days prior to 13.1.1961 throuzh
Ratnavale, I discussed with my son, and then
decided to grant the loan, On 13,1,1961 I had two
banking accounts -~ at the 0.C.B.C. and the Indian
Overseas Bank. The account with the 0,C,B.C.was
in the red. I had overdraft facilities at the
0,C.B.C. because the Scotland Road house was
mortgaged to that bank., I think about #80,000/-
overdraft facilities, I always consulted my son
before I decide to do anything, If I had written
a cheque for £19,000/- that would have been
honoured by the bank,

Ix, D5

Q. Jould it not be more convenient to draw a
cheque for #10,000/- in response to a
request for a loan of g10,000/-9

A, Every overdraft carries an interest.
21,000/~ cash, I zave defendant cheque for
29,000/~ and cash g1,000/-,

Sometime I keep cash in my house, If I keep

21,000/~ cash, that cash would not carry any interest.

If I had not given that cash to the Defendant I
would have deposited that amount in the bank,

(Adjourned to 2,30 p.m.)

(Sgd) RAJA AZIAN SHAH,
JUDGE,

Pl

Cross~examinatich (continued)

It is strange for a man with large credit
facilities to asik for a loan of g10,000/-,
Defendant gave me his cheque dated 13,1,1961 with
words similar to exh,PlA. Defendant told me not
to put this cheque in my bank and that soon he
would have money to repay me.
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34

Exh,.D.6 refers. I gave this cheque %o
Defendant. I do not know to whom he nezotiated
the cheque, I zave exh,D6 at No, 19, Scotland
Road, between 10,00 a.,m. and 11,00 a.m, Ratnavale
was there. Defendant told me that his bank was
troubling him for money. He said he would soon
get money and he would return this payment,

Exh,D6 was also a loan, He told me of this loan
about a week before 21,1,1961 through Ratnavale,

I agreed to give this loan one or two days before
21,1.1961, I told my son this, The receipt was
written by my son on that day itself, I understand
a little bit of Inglish, I can read a little bit
of English, I did not pay much attention to the
contents of the receipt as it was written by ny
son, Iy son also approved of the loan, I admit
that I would have to pay interest on this overdraft
cheque. There was no talk about interest on the
loan, I had no business transaction between
Defendant and me in Januvary 1961, but there was
taik of business, I knew about the milk business
deal about 2 to 3 months prior to November 1961
through my son.. I never talked to Defendant
direct about that business. It is strange to

give a 25,000/~ loan to a stranger. It is

strange for a man with credit facilities to borrow
$25,000/-.

Exh,D7 refers, This is a loan to Defendant
on 23,1,61 at No., 19, Scotland Road. Iy son was
present, He approved it,. A receipt in English
was given by Defendant, 1My son prepared it.
Defendant asked for this loan on 21,1,1661 when I
gave him exh, D6, On 21,1,1961 Defendant had asked
me for a loan of #40,000/-. My son advised me to
give Defendant £25,000/- first, and the balance of
215,000/-if it was urgently needed by Lim.
Defendant came to my house with my son on 23.,1.1961
and I gave him exh,D7. It is strance for
Defendant to borrow £15,000/- since he had credit
facilities, What D.VV.4 told the court with
rezard to exhs, D5 and D7 are all false, Formerly
I used to cash cheques at the bank, That was in
1959 when my husband was not well, Those were
his cheques. In 1959 I had only one account at the
Indian Overseas Bank., It was a modest account.
I also had a joint account with my children at
another banl the name of which I cannot remember.
It was a small account. In 1959 I had no overdraft
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facilities with the Indian Overseas Bank. I
started an account with 0,C.B.C. either in 1959

or 1960, I began this account with a mortgage

of my house at No. 19, Scotland Road. I cannot
remenber the amownt mortgaged as it was all done by
my son, I think it was about #70,000/- or
é%O,OOO/Q. The house was mortgaged because of

the children's marriages, sending money for
children's studies overseas, Ratnavale was

doing some petty business so I had to give him money
for that, and money to be spent on the house and
naintaining the estates., Even for Maha Syndicate
my son wanted money, I gave it to him. How much
I had given to son for Maha I am not able to answer,
I cannot answer if I had given Ratnavale about

half million dollars to run Maha, I admit that in
Civil Suit No, 123/63 my son and I have pleaded
that up to 31.3.1963 we have expended over
21,161,000/-. “hen I said "petty business®
carried on by my son I meant Maha Syndicate. The
sum of 1,161,000/~ was put up by mortgaging the
Scotland Road houvse, the Gomas estate and also

K.L, estate were mortgaged, and bank overdrafts,
The X.L. estate mortgage has now been redeemed,

I cannot remember how much the K,L, estate was
mortgaged for, I also cannot remember the amount
mortgaged in respect of the Gemas estate,

Q. Neither your three mortgages nor the overdrafts
would enable you to raise £1,161,000/- for
Maha Syndicate?

A, The bank would have given this amount, and my
answer therefore is yes,

My hush~nd died a millionaire. I deny that in

all my banking accounts I acted as a front for my
son, I deny that all the monies in my name belong
to Ratnavale, I am speaking the truth, Exh,PlA
was handed tc me by Defendant on 24,1.1961. Cheque
was undated.,

Qe Why did you not ask Defendant to fill the
date?

A, I pointed out to him that cheque was undated
and he asked me to date it,

#50,000/- is a big sum of money. I have been
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repeatedly asking Defendant for repayment of

P1A but he said he was doing sugar business and

was expecting money soon, and further we also
participated in Maha business, That is the
reason why this cheque took 2; years to settle. The
denands were never made in writing., I made 10 to
20 demands, Defendant used to come to nmy house
and I also met him when I signed the lMaha agreement,
I have also gpoken to him over the 'phone in Malay.
I dated exh.PlA on the day Defendant gave it to me;
that was on 24.,1,1961, Relations between
Ratnavale and me and the Defendant with regard to
Maha became strained in April 1963, On 4.6,1963
we instituted proceedings against Defendant in
Civil Suit 123/63., I deny that Ratnavale
instructed me to bring action on exh.PlA against
the Defendant, I do not know that Defendant as
drawer had countermanded. payment on exh,PlA on
23.3.1963.,

he~-examined:

It was made Imowvn to me that Defendant was not
able to get overdraft from the bank in January
1961. Defendant is not a stranger to me.

(Adjourned to 11.00 a.m.)

(Szd.) RAJA AZLAN SHAH,
JUDGE,

20th I7AY, 1966

170,16
EVIDENCE OF R, VELTEMA - (P,7.2).

PV, 2

R. Veltema, affirmed, states in 1n:lish,
Manager of Algemene Bank Netherland N,V., Penang.
This bank was formerly known as Netherlands Trading
Society,

On 12,5,1966 I completed an affidavit and
annexed to it is a statement containing entries
from ledger concerning the accounts of Messrs., So00
Seng of No., 46 Prangin Rd., Penang, Statement of
account and Affidavit - Exh,Pll.

Exh.PlA refers, This cheque was
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countermanded by a letter dated 22,3,1963 -
Exh.P.13.

The accounts of Soo Seng Co, in December
1960 and January 1961 were overdrawn, Soo Seng
has exceeded L.is overdrafts on the bank, That was
in December 1960 and January 1961, Apart from
the Defendant's overdraft there are other monies
due to the banlt on bills, That was also for the
period December 1960 and January 1961,

Crosgs—-examined:

Since 10,1.1962 I have been Manarer of the
bank, If special arrangements are made, the
limits of the overdrafts can be doubled, The
Defendant has been a long-standing constituent
of my bank since 1957. As far as I can remember,
Defendant has no overdraft facilities to the
extent of half-a-million dollars. I think his
overdraft facilities are about g150,000/-. Bills
also at g150,000/-.

Re—examined:

Defendant's liability on the bills may be lower

or higher than the limits,

(Vitness released).
NO,17
APPLICATION BY PLAINTIFEF'S COUNSEL

Dharmananda applies to put in Defendant's
statutory declaration -~ exh,Pl0 for identification

C.0. Lim objects.
Cites Order 37 Rules 18 and 24,
Sect.33 Evidence Ordinance,
Ninth edn. Woodroffe Ividence p.362.
Ci-bes §1954) I\‘IIQL-JQ 49»
1941) M,L,J,167

Dharmananda
Sect, 33 does not apply.
Sect., 145,

Objection overruled.

eddresses:

In the Supreme
Court of the
Federation of
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Plaintiff's
Evidence

No,.16

R, Veltema
(P.W.2)

(continued)
Examination
20th May 1966

Cross-—
Examingtion

Re~
examination

No.1l7

Application by
Plaintiff's
Counsel

20th May 1966
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A.Coomarasamy
(P.W.3),

Examination,
20th May 1966

Ex,P,10

Crosg-
Examination

Ex,P.10

No,19

Closing Speech
for the
Plaintiff,
20th May, 1966,

P,10

38,

N0,.18
EVIDENCE OF A,COOMARASAMY (P.W,3)

A. Coomarasamy, affirmed, states in English.
Senior Interpreter, High Court, Penang, since
April 1960.

Exh,10 (identified) refers. Yip Sow Foon
was a Senior Interpreter, High Court, Penang.
Date of declaration is 16.8,.1963, On that day
he was Senior Interpreter here. He is now dead.
I knew him well, He was nmy colleague. I am
familiar with his signature, The signatures
appearing in exh.Pl0 are his ~ identified,
Entry of praecipe done at Registry, Penang,

Cross—-examined:

Date of 16,0.1963 has no significance to nme,
He officiated as Commissioner for Oaths, Penan%.
I would not know where the dececased was on 16,6,1963,
Statutory declaration - exh,P.l1l0

NO,19
CLOSING SPEECH FOR THE PLAINTIFF

Dharmananda zddresses:

Illegality - cheque handed to son,

Outline of Defendant's case.

hy the security? Customs declaration in
possession of Lee Yim Wah who could effect sale
upon signing of necessary forms by Defendant,

Influence can be given only while Ratnavale
held office.

Affidavit - encl, 6 - para. 5.
Lee Yim Vah - apart from P10.
Para, 5 of Statement of Defence.

When allegation of crime is made in a civil
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case the onus of proof is that of proof beyond
reasonable doubt,

(1939) 3 A.E.R. 952, P.C.

(1941) A.I.R. 93, 95.

(1965) 1 M.L.J, 201, 202, F.C.

(1951) Probate Cases, p.35.

Halsbury, Vol.l5, 272, para, 496,

Plaintiff has siven exhs, D5, D6 and D7 to

Defendant,
Exh,.D6 credited in Defendant's account,

Exhs, D5 and D7 - bank statements of
Defendant, pp.6-7.

Plaintiff suing on a cheque -~ Royal Bank of

Scotland v. Tottenham (1894) 2 Q.B., 715, 717.

Congideration:

Curry v, liissal, »,153 at p,162.

Fleming v, Bk, of N.Z, (1900) A.C. 577,587.

Fun Swi Kim, (1964) 11,L.J.
Chalmers (13th edn.) p.p. 85-87.
Talbot's case (1911) 1 X.B, 854, 858, 860

S$.30(2) does not apply to an immediate party.

C.27 r. .12,

Staleness of the cheque.
Halsbury Vol,3, p.19C para,330,
(1961) 1i.L.J. 107 F.C.

(1941) F.C. 55, 96,

Hearsay evidence -~ (1928) A,I.R, P.C.p.127.

Sarkar (11 edn.) p.42
(Adjourned to 2.30 p.m.

(Sgd) RAJA AZLAN SHAH,
JUDGE,

In the Supreme
Court of the
Federation of
Malaya

Plgintiff's
Evidence

No.19
Closing Speech
for the
Plaintiff

(continued)
20th May 1966

Ex,P.35
Ex,D5, D6, D7
Ex.D6

Bx.,D5 - D7
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20th May 1966

Ex.P.11

Exh, D.4
Ex.D.5, D,6, D.7

40,

NO.20
CLOSING SPEECH FOR THE DEFENDANT

(Court resumes)

C.0,Lim addresses:

Ratnavale was no longer in Government service,
Prevention of Corruption Act, 1961,

Interpretation of gratification - under
8 heads.

Sect, 6(1) and (2).
Defendant's evidence,
Standard of proof. Fraud.

Halsbury, Vol, 15, p.272 - balance of
probabilities,

Para., 5 of affidavit (encl.6) cannot be

tallied with para, 2 of Statement
of Defence, Para, 5 is in indirect speech,

Consideration:

Bank statement -~ exh,Pl1,

Plaintiff's evidence - her background,
Exh., D4 - repaid.

Exhs. D5, D6, D7 = g49,000/-.

Balance in cash, $1,000/-.

(C, A, V,)
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NO.21 In the Supreme
- Court of the
GROUNDS OF JUDGMENT Federation of
Malaya
JUDGIEENT OF RAJA AZLAN SHAH, J, No, 21
Grounds of
The Plaintiff claims against the Defendant Judgment,
as drawer of cheque No. 459527 for the sum of 25th June 1966

#50,000/- dated 24,1,1961 and drawn by the
Defendant upon tie Nederlandsche Handel-
Maatschappy, Penang, (hereinafter referred to as the
Bank) payable to bearer, She claimed to be the
holder of the said cheque on 24,1,1961 and duly
presented it for payment on 5.7.1963 but the said
cheque was dishonoured, payment thereof having
been countermanded by the Defendant, The
Pleintiff gave notice of the dishonour to the
Defendant by letter dated 6,7.1963, The
Defendant admits that he was the drawer of the
said cheque but pleaded that it was given by him
to one Mahalingan Ratnavale for an illegal
consideration contrary to public policy or forbidden
by statute. He alleged that the Plaintiff who
is the mother of the said Ratnavale became the
holder of the said cheque lknowing fully well

that it was given for an illegal consideration.
In the alternative the Defendant pleaded that

the Plaintiff paid no consideration to any party
whatsoever to become the bearer of the said
cheque.

The law applicable to the present case is the
English Bills of Exchange Act 1882, hereinafter
referred to as the Act, By virtue of sub-
section 2 of section 30 of the Act, every holder
of a bill is prima facie deemed to be a holder
in due course, That is, he is presumed to have
ziven value for it in good faith, without notice
of any defect in title of the person who negotiated
it, He will therefore have to do no more than
to prove the signature of the person sued,
everything else being presumed in his favour,

The burden will then be on the person sued to
prove that no consideration has at any time been
given, But to this rule there is an exception.
If in an action on the bill it is admitted or
proved that the acceptance, issue, or subsequent
negotiation of the »ill is tainted with fraud or
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illegality of some kind, if in fact the considera-~
tion is, or is deemed to be, illegzal, then this
presumption no longer holds good. The burden of
proof is shifted and it is now the holder of the
bill who must prove affirmatively that,

subsequent to the alleged fraud or illegality, value
has in good faith been given for the bill,

though not necessarily by himself: see Tatam v.
Haslar, (1) If he can do that, he will still win
his action whatever the earlier history of the 10
bill may be, unless he himgelf was a party to the
fraud or illegality alleged. The holder who has
been a party to the fraud or illesgality can never
succeed, though mere Inowledze of it will not
invalidate his title if he derives his title, not
from a person whose own title is defective, but
from one who is himself a holder in due course,

In the present case the Defendant heas
adnitted that he is the drawer of the said
cheque and therefore the law presumes that the 20
Plaintiff is the holder of the said cheque in due
course., The burden is therefore on the Defendant
to prove that the said cheque was tainted with
illegality or there was total failure of considera-
tion, If he has satisfied the Court that on a
higher degree of probability there was the element
of illegality or total failure of consideration
then the presumption in favour of the Plaintiff
no longer holds good and it is thus for the
Plaintiff to prove that subsequent to the alleged 30
illegality value has in good faith been given Tor
the bill, though not necessarily by herself,

Having stated the law, I shall now consider the
facts, The Defendant is a businessman having a
place of business at No. 48, Prangin Road, Penansg,
under the firm's name of Chop Soo Seng. He was also
connected with another business under Chop Guan
Cheony of the same address., In 1956 he dealt in
barter trade with Sumatra. The system in vogue
then is as follows. He had to possess a licence 40
from the Indonesian Consulate, Penang, in order to
trade with Sumatra, tUhen goods entered Penang,
customs declarations had to be made. Payment for
the goods were effected by 70 per cent cash payment
throush the bank and 30 per cent by way of barter
trade, That evidence had not been challenged, and
I accept it as it stands.



10

20

30

40

4’3-

In 1958 there was unrest in Indo- gn gg;e
nesia and goods were exported from that ngrt of
country through the good influence of the
military officers. Such goods freely Federation
entered our ports provided they were of Malava
declared to the Customs. Our Government y
did not permit remittances for such goods
to Indonesia bgoause of diplomatic No.21
Severance. uring this period business-
men sent their remittances either in cash gigungztof
or by goods through the black market in &t
Singapore, and these clandestine payments (continued)
were not knovn to our Govermment. 25th June
Nonetheless these barter rights were very 1966

valuable because they fetched huge profits.
They could also be assigned or sold to other
people for huge profits. In 1960/1961 there
was an acubte shortzge of goods in Sumatra
and traders here saw good prospects of
making such profits by exporting goods

to that country. However, such goods
could only be exported if they could

obtain a permit from the office of the
Controller of Foreign Exchange, Penang.

The assistant Controller in charge of
foreign exchange iv Penang at the time

was one Mahalingham Ratnavale., He was
Assistant Controller from 1,1,1958 (vide
C.N.1158/58) until 19,7.1960 (vide G.N.
3045/60). One Les Yim Wah (D.W.2), a
barter trader in Penang, saw the prospects
of making huge profits. He had known
Ratnavale in 1955 as a Government employee
in the Foreign Exchange Control Depart-
ment. Penang.  According to him, he
discussed with Ratnavale the possibility

of exporting goods to Indonesia and they
came to an axrangement whereby on permis-
sion to export goods being granted through
this good influence the owner of the

barter rights would sell their rights to
other traders and from the proceeds 25 per
cent would go to the owners and 75 per

cent to a syndicate consisting of Ratnavale,
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the staff of the Indonesian
Consulate in Penang, and Lee Yim Wah.

Now, if this allegation is true,
that would constitute an offence of
criminal conspir:ocy within the ambit of
section 1204 of the Penal Code which
reads as follows:

"When two or more persons agree
to do, or cause to be done -

(a) an illegal act,

(b) an act, which is not illegal,
by illegal means,

such an agreement is designated a
criminal conspiracy:

Provided that no agreement
except an agreement to commit an
offence shall amount to a criminal
conspiracy unless some act besides
the agreement is done by one or
more parties to such agreement in
pursuance thereof®,

I am not here to exegesis the law
of criminal conspiracy beyond stating that
it consists of the very agreement between
two or more persons to commit a criminal
offence irrespective of the further consi-
deration whether or not these offences
have been actually committed., It is
perhaps sufficient in this connection to
quote the words of Lord Tucker in The
Board of Trade v. Owen. (2) T

"Accepting the above as the
historical basic of the crime of
conspiracy, it seems to me that
the whole object of making such
agreements punishable is to
prevent the commission of the
substantive offence before it has
even reached the stage of an
attempt and that it is all part
and parcel of the preservation of
the Queen's peace within the
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realm", In the
Supreme
The agreement was between Lee Yim Wah, Court of
Ratnavale, and barter right owners to the
comrit a crime under section 3(a) of the Federation
Prevention of Corruption Act 1961 which of llalgya
reads as follows.
"any person who shall by himself, No.21
or by or in conjunction with any
other person - gﬁﬁgﬁgitOf
10 (a) corruptly solicit or receive, (continued)
or agree to receive for himself
or for any other person ’ %gzg June

any gratification - as an inducement
to, or reward for, or otherwise on
account of any member, officer or
servant of a public body doing, or
forebearing to do; or having done
or forborne to do, anything in
respect of any matter or transaction
20 whatsoever, actual or proposed or
likely to take place, in which the
said public. body is concerned, shall
be guilty of an offence and shall be
liable to conviction to imprisonment
for a term not exceeding five years or
to a fine not exceeding ten thousand
dollars, or to both such imprisonment
and fine".

The fact that the crime was not committed
30 0r comnitted after the "officer or servant"
has ceased to have any influence in regard
to his principal's affairs is immaterial
and irrelevant. That officer oxr servant
is not on trial in the instant case and it

is not for this Court to go into the merits.
It is needless %o stress the obvious fact
that such agreement is illegal and void as
being contrary to statute and public policy
if its object, direct or indirect, is the
40 commission of a crime, The law has been
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laid down by Baron Parke in Cope V.
Rowlends, and I guote:

"It is perfectly settled, that
where the contract which the
Plaintiff seeks to enforce, be it
express or implied, is expressly
or by implication forbidden by the
common or statute law, no court
will lend its assistance to give
it effect,"

D. W, 2 went to look for such
traders who owned barter rights and
found eleven such people including the
Defendant, At that time the Defendant
had barter rights to the value of
#1,400,000/~ in the name of his othex
business firm Chop Guan Cheong of No0.48
Prangin Road, and such rights would
feteh a profit of between £500,000/-
and $600,000/-. About February 1960
D.W.2 saw and negotiated with the Defend-
ant about the latter's barter rights.

He told the Defendant that he was
Ratnavale's agent and that he could make
the necessary arrangement to obtain the
permit. The Defendant believed him for,
apart from knowing him for the last 20
years, he had bought such barter rights
from him, The Defendant handed all his
customs declaration papers to D.W.2. In
March 1960 D.W.2 saw Ratnavale in regard
to the Defendant's business., In July

or August 1960 D.W.2 took the Defendant

to a house in Scotland Road, Penang, a
Govermment quarter, and there the Defendant
saw Ratnavale for the first time.

They discussed the permit and the rate

was ultimately fixed at 25 per cent to

the Defendant and 75 per cent to Ratnavale,
and his associates. The Defendant agreed
to consider the proposition, At that
meeting it was also agreed that

security in the sum of £50,000/~ be

given to Ratnavale if the Defendant

should agree to that proposition. In
Januvery 1961 D.W.2 came to the

Defendantts shop. The Defendant was
anxious to get a permit as the barter
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rights then fetched considerable profits.

He asked D, W. 2 about it and the latter
replied that it would be passed and asked
him not to worxry. The Defendant then
decided to accept Ratnavale's proposition
and drew an undated cash cheque for g50,000/-
(Exh. Pl) the subject matter of this suit,

D.W.3 Koay Teik Choon, stated in
evidence that he prepared the body of the
cheque on 19,1,1961 on the instructions of
the Defendant. He remembered the date because
the cheque butt on which he wrote the date of
the cheque was given to the Police in the course
of their investigations into this case. It
was therefore not produced in evidence.
No adverse presumption can be inferred from
this omission because it was not deliberately
withheld. In any case D.W.3 was not
challenged in his evidence and there is no
reason why his evidence should be rejected.
I accept his evidence that he prepared the
body of the cheque on 19.1.1961 and the cheque
was not dated.

The Defendant then signed the undated
cheque and handed it to D.V.2. with instructions
to hand it to Ratnavale. There was a stipulation
that the said cheque was not to be negotiated or
encashed until he had sold his barter rights
and redeemed the cheque. The Defendant denied
handing the cheque to the Plaintiff because he
said that at that time he did not know the
Plaintiff, He said he first came to know her
when her son Ratnavale came to negotiate on the
renting of his house at No. 33B Ayer Hitam
some time towards the end of March 1961.

D.W.2 stated in evidence that he handed
the cheque to Ratnavale at his house at Scotland
Road in the presence of the Plaintiff on 19.1.1961.
He testified that he kept an account book of his
barter right dealinzs sold and money given to
Ratnavale and money retained by hime. The
account books were taken by the Police who
were investigating into the case. To ny
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In the mind no adverse cormment can be made on
Supreme thies point as there was no deliberate
ggurt of attempt to withhold the account books.

e
Federation The Defendant's barter rights were
of Malaya ultimately sold by D.V.2 in Singapore in

July 1961 for £117,946.60 but he said he was
No.21 paid only $57,525.30., In the mean-
* time he said he had paid various sums

Grounds of totalling #20,500/- to Ratnavale.
Judgment

In March 1961 Ratnavale told

(continued) D.W.2 that his work was temporarily
25th June suspended and as a result he had to
1966 vacate his Govermment quarter and had to

rent a private house, D.W.2 took
Ratnavale, his wife, and the Plaintiff

to see the Defendant with a view %o
renting his house at No, 33B Ayer Hitam,
Penang. These people became close
friends, Ratnavale and D.W.2 jointly
put up a shipping business in May 1963
under the name of Sin Min Shipping Co.
with a registered place of business at
No.241 Beach Street, Penang. 3By the end
of the year Ratnavale, the Plaintiff, and
the Defendant entered into the business of
importing condensed milk under the name of
Iaha Syndicate. The Defendant did many
things and favours for Ratnavale., He
permitted Ratnavale to withdraw money from
his firm Chop Soo Seng. To fortify that
view the Defendant produced a bundle of
documents (Exh.P9) which represents bills
of Ratnavale which the Defendent's firm had
paid for him. They consisted of telephone
bills in respect of premises at o, 19,
Scotland Road, which is the Plaintiff's
regidence, water, conservancg, and electricity
bills in respect of No. 19, Scotland Road,
and No, 16, Cheeseman Road (where
Ratnavale's second wife resided), and
Ratnavale's personal account. As

things went, Ratnavale and the Defendant
had had differences of opinion which
resulted in a series of legal proceedings
between them. In June 1963 the
Plaintiff and Ratnavale filed Civil

Suit No. 123 of 1963 in respect of the
partnership business. In July 1963 the
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Plaintiff instituted the present case

against the Defendant. In October 1963
Ratnavale and the Plaintiff instituted
Original Iotion No.l3 of 1963 in regard to
the trade mark of lMaha Syndicate. In
December 1963 the Defendant filed Civil

Suit ¥o,349 of 1963 against both the Plaintiff
and her son for infringement of his trade
mark. With regard to the said cheque,

the Defendant stated that he had on five

or six previous occasions orally demanded

for its return but was not successful.

As Ratnavale wanted to cash it, the Defendant
countermaended it on 22.3.1963.

The Plaintiff's counsel sought to
discredit the Defendant's version in more
than one way. Mirstly, it was contended
that there was the utter impossibility of
the event which the Defendant said had
occurred, It was alleged that the entire
transaction as pleaded in paragraph 2 of
the statement of defence took place in
August 1960 whilst the evidence showed
that the said cheque was alleged to
have been handed to Ratnavale in January
1961. In ny view, I cannot read the said
paragraph as disclosing a transaction that
occurred on one single day. To succunb
to that temptatica would be to ignore
reality. Secondly, it was said that the
Defendant's evidence was contradicted by
his own affidavit. I am not going into
detail on that proposition beyond stating
that it is lacking in merit. Thirdly,
it was said that the Defendant's evidence was
contradicted by that of Lee Yim Wah. To
my mind the gist of his evidence on this
point was that the sum of 20,500/-,
which was another aspect of the same trans-
action, was not correlated with the said
cheque. The meney was paid in 1960, part
of which was given to Ratnavale through
him and the balance direct to Ratnavale.

If this aspect of the case is not over-
looked, to my mind there is no contradiction

between the two witnesses. The same
reasoning would be accorded to the sum of
£20,878.19. Fourthly, it was contended

that Lee Yim Wah's evidence is contradicted
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In the Ex. by his own statutory declaration (Exh. P.10)
Supreme P10 I admitted the declaration as a previous
Court of statement. I am satisfied that he made
the the declaration before the Commissioner for
Pederation Oaths at Penang. The praecipe confirms
of Malaya this, The Commissioner is now dead,

but it was proved to my satisfaction
that the signature is his. In this

No.21 Court Lee Yim Wah has retracted the

contents of his declaration at his own
giggﬁgitOf peril, However that may be, it should
not invariably be a reason for
(continued) rejecting an explanation. He explained
- that when the declaration was brought

25%h June 1966 t0 him by Ratnavale it had already
been prepared by him at his solicitor's
office in Ipoh. Ratnavale told
him that as he was always going %o
Jakarta his declaration would facilitate
him to sue the Defendant in the present
case, In my view, that declaration was
made in contemplation that he would not
be made available as a witness in the
present case. Since he was a witness in
the present case his declaration may only
be used as a previous statement. In the
light of his explanation I have therefore
to consider his whole evidence with
caution. Fifthly, it was argued that in
assessing the value of the evidence of
both the Defendant and Lee Yim Wah there
is the circumstance that the barter rights
were in the name of Chop Guan Cheong
which was under the sole proprietorship of
one Tan Guan Fatt,. The account books of
the firm were not produced to show that
they possessed #1,400,000/- worth of barter
rights. Lee Yim Wah said, and I
quote:

"I know Tan Guan Fatt. He is

the sole proprietor of Chop Guan
Cheong under the Business Regula~
tions Ordinance but he is in
partnership with the Defendant".

The Defendant said, and I quote:
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"These rights were in the name of é& tg;
Chop Guan Cheong, another shop of Cogit gf
mine," the
In the eyes of the law, Tan Guan Fatt may ﬁgdﬁgitlon
be the sole proprietor, but as between aLaya
their own private arrangement they were
partners. So be it. With regard to No.21
the account books, no doubt they can in ‘
many cases be cogent and convincing, but Grounds of
the lack of them, however, should not be Judgment
a criterion for not considering the (continued)

Defendant's evidence that he is a business-
man dealing in barter trade with Indonesia 25th Junel96€
and such barter trade had a large amount of
profits. 1t is therefore highly probable

to my mind that the barter rights of Chop

Guan Cheong were worth g1,400,000/-.

Sixthly, it was contended that if it was
necessary to provide security that could

have been done by Lee Yim Wah selling the
barter rights and with the proceeds paying

the Defendant and Ratnavale their respective
shares., Security in the form of a cheque
would therefore be otiose. That argument

is attractive, but it overlooks this

fact: the said cheque was a condition
precedent for getting the barter rights.

For once it had been granted and the barter
rights sold there was no way to enforce
payment should Lee Yim Wah in collaboration
with the Defendant refuse to pay Ratnavale

as the transaction was tainted. I observe that
this is an unusuval transaction demanding unusual
terms, and accordingly a request for a cheque
as security is not altogether unreasonable.
Lastly, it was strenuously urged that what Rat-
navale had told D.W.2 and the Defendant about
the alleged conspiracy was not admissible

as infringing the hearsay rule. I cannot
accede to thalt proposition. What in fact
happened according to the Defendant's version
was that at cne stage D.W.2 conferred with
Ratnavale about the prospects of making money.
In the instant trial Ratnavale was not

called as a witness for obvious reasons.,

D.W.2. gave evidence as to what had

transpired between them. Hig evidence
related to their conference and their

ultimate decision to find persons with barter
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rights who were desirous of selling
them and to share the profits between
them. The omission on the part of
Ratnavale to give evidence to support
D.W.2's evidence would only affect
the weight of the latter's evidence
and No more. In estimating that
weight to be attached to D.W.2's
evidence regard must be had to all
the circumstances from which an
inference can reasonably be drawn as
to the accuracy or otherwise of his
evidence and in particular to the
question whether or not he had any
?otive to conceal or nmisrepresent the
acts.

The Plaintiff's case is as
follows. She is a widow aged 66 years.
She stated that her late husband, a man
of some wealth, died in March 1959
leaving her some property - estates in
Tampin, Gemas, Penang and Kuala Lumpur.
Her son Ratnavale was the Assistant
Controller of TForeign Exchange, Penang,
and lived at No.7l, Scotland Road, which
is a Government quarter, When he left
the Government service he rented the
Defendant's house at No.33B Ayer Hitam.
This was in December 1960, The Plaintiff
then came t0 know the Defendant and
they became close friends. About two
or three weeks after Ratnavale had moved
into his new house, she said that the
Defendant came with Ratnavale to her
house at No.1l9, Scotland Road, and
explained his difficulties to her
and asked her for a loan. After
consulting Ratnavale whether 1t was
alright she gave him g cash cheque
dated 27.12.1960 for %3,000/- (Exh. D4).
In return the Defendant gave her a
cheque for a similar amount as security.
That loan has been settled. The
Plaintiff stated that on 13.1.1961 the
Defendant came again with Ratnavale
and asked her for another loan of
£10,000/~-. ifter consulting Ratnavale
she gave him a cash cheque for g9,000/-
(Exh,D5) and $1,000/- in cash. In

10

20

30

40

50



53.

return the Defenlant gave her a cheque
for $10,000/- after telling her not to
pay it into her bank since he would
soon have the money to repay. At this
period the Plainiiff had a bank account
in her own name with the Overseas Chinese
Bank Corporation and another account with
the Indian Overseas Bank. The account
with the former bank was in the red but
10 she said she had over—draft facilities
to the amount of $80,000/-. In fact
she said her Scotland Road house was mort-
gaged by Ratnavale to the bank to safeguard
the amount in order to provide for her child-
ren's marriages, her childrent's studies abroad,
maintaining the Scotland Road house and the
estates and financing Ratnavale in some
petty business. Her account with the
Indian Overseas Bark was started in 1959
o0 with a modest sum. She had also another
joint account with her children in another
bank the name of which she said she could
not remember. I+t was also a small account.
When confronted with the question as to
whether it would have been more convenient
for her to draw a cheque for £10,000/- in
response to a request for a loan for that
amount she replied that since she had ready
cash of #1,000/- she gave that amount to the
30 Defendant together with Exh.D5, She explained
that as her account with the Overseas Chinese
Bank was in the red, any over-draft would
carry interest. The Plaintiff alleged
that on 21,1.19¢1 the Defendant came
again with Ratnavale to her house and
asked for yet another loan of £40,000/-.
Again, after consulting Ratnavale, she
gave the Defenduaut a cash cheque for
£25/000/~ (Bxh.D6) =nd told the Defendant
40 +that he could have the balance of the
money later if he urgently needed it.
It was alleged by her that the Defendant
gave her a receipt for a similar amount. On
23.1.1961 the Defendant again came with Rat-
navale and requested for another loan of g15,000/-
Again, after consulting Ratnavale, she
agreed and did give him g cash cheque for
this amount (Exh., D7). She said that the
Defendant wanted to give her a receipt but
50 ghe did not want it when the Defendant told her
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that he would give her his cheque on

the following day. On that day the
Defendant came and gave her a cash
cheque for £50,000/- (Exh. P1), the
subject matter of this suit. BShe then
returned to him his cheque for £10,000/-
and his receipt. It is interesting to
note that on each occasion it was
alleged that a loan was given to the
Defendant, Ratnavale was always present
and the Plaintiff had to consult him
before giving any loan. Her explanation
was that she had to consult Ratnavale

as she had no one else to consult.

She now claimed that the loan had

not been repaid despite repeated
demands.

The Defendant admitted that
Exhibit D6 was borrowed from the Plaintiff
and credited to his account. There is
an entry in the credit column of the
bank statement of Chop Soo Seng, Exh.Pll,
to wit, "January 23, P.D. - $25,000/-".
"P.D." means paid in deposits. DBut he
denied that the said cheque, Exh. P1,
was given in consideration for cheques
Exhs.D5, D6 and D7 and cash $1,000/-.

Lee Kim Seng, D.W.4. the'Decfendant's
former clerk and cashier, testified

that Ratnavale gave him cheques

Exhs.D5 and D7 on 13.1,1961 and 24.1.1961
respectively and asked him to cash them
at the shop. As there was insufficient
money at the shop, Ratnavale asked him

to get them cashed at the bank. D.W.4
did that while Ratnavale waited at the
shop. He then handed the cash to
Ratnavale, Apart from the two cheques,
Ratnavale had asked D.W.4. t0 cash several
cheques ranging from g500/- to several
thousand dollars. Plaintiff's counsel
to contradict this assertion. Firstly,
it was contended that there was no reason
why Ratnavale should have asked D.W.4. to
cash the cheques for him at the bank.

If he wanted to cash them he would have
no difficulty in going to the bank him-
self. To my mind, to ask D.W.4 the
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cashier to a businessman dealing in barter
trade to cash cheques involving large sums
of money is not unreasonable for it would
not attract pubiic attention. But for
Ratnavale, an ex-Govermment employee, 0
cash cheques within a space of ten days
would attract such attention. It may be
argued that since they were Plaintiff's
cheques no criticism would be made against
Ratnavale if he had cashed the cheques
himself., That may be so, but the Plaintiff
had said nothing on that point. What she
alleged was that she handed those cheques to
the Defendant, but when we consider Koay Teik
Choon's evidence (D.W.3), the probability that
that was so is ro longer tenable., When asked
by the Plaintiff's counsel about the cheque
for g3,000/- dated 27.12.60 (Exh.D4), D.W.3
testified that Ratnavale gave him the said cheque
and he encashed it at the bank and gave

him the money. That part of his

evidence was never challenged and to my
nind it has a ring of probability., If

it is probable that Ratnavale had given
ExheD4 to D.W.3 to encash at the bank,

it is not highly improbable that Ratna-

vale had asked D.W.4 to cash Exhs.D5 and

D7 at the bank. Secondly, it was said

that the Bank suatement (Exh.P1ll) showed
that on 13.1.1961 the account of Chop

500 Seng was credited with a sum of
$£10,000/- cash and on 24,1.1961 with the
sum of £16,800/~ cash. That being so,

it was more probable that Exhs. D5 and

D7 were presented to the Bank. That
argument, though it has its attractions

is, I think, too great a simplification

of the matter and omits various con-
siderations. If Exhs. D5 and D7 were
credited to the Plaintiff's account, then
the entry next %o the date would bear

the letters "CI'", meaning that the credit
was made by cheque.  {gain, the entry

of £10,000/~ caannot be tallied with

the encashment of the cheque for

#9,000/~ (Exh.,D5). If such entry
consisted of Exh. D5 and the sum of
#£1,000/- in cash, then the entry would

have been "CH" for $9,000/~ and "CS"

for #1,000/-. To my mind, the said
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entry and Ex.D5 bear no relation to

one another. I would also make a
similar observation on Exh.D7. The
entry of "CS" for £16,800/- on the
credit column cannot arithmetically or
mathematically be reconciled. However,

a cogent piece of evidence in favour of
the Defendant is that, to my mind, it

is a little strang for the Plaintiff,
who was enjoying over-draft facilities
with her bank, to lend money to the
Defendant who was also enjoying similar
over-draft facilities but for a bigger
amount. In the light of this observa-
tion I have to consider the Defendant's
bank statement (Exh,P11). On page 6,
starting from 10,1,1961 to 16,.,1.1961,
for a brief period of six days the amount
paid in to the- credit of the Defendant
was nearly £25,000/-. And on page 7
which covers the period 17.1.1961 to
24.1.1961, a brief period of a week, the
payments received, excluding the cheque
Exh.D6 for #25,000/- which is admitted
would be close to £40,000/-. An
analysis of the credit items in

pages 6 and 7 of the bank statement,
apart from the two entries of 10,000/~
and $16,800/~, would show that for a
period of 13 days close to $60,000/-

had been paid in-to the credit of the
Defendant. This, in my view, swings the
balance of probability in favour of the
Defendant that he never horrowed these
monies from the Plaintiff.

The above observation must then

be construed in the light of the Plaintiff's
background, and when that is done I have no

doubt in my mind that her evidence is not
worth a moment's glance. She contended

that her late husband died possessed of some

wealth. However, she was unable, and from
her demeanour in the witness box she was
unwilling, to divulge the extent of that
wealth although she did give some indica-
tion of the property at four places. The

best evidence available would be to furnish

the Petition for Probate in respect of her

10

20

30

40



10

20

30

40

50

57.

late husband's estate. That was not done. In the

At no time was she in business apart from Supreme
being a sleeping partner in Maha Syndicate. Court

The question that follows is how did she of the
obtain all those monies which she claimed Federation
she loaned to the Defendant. After anxious of Malaya,
consideration I cannot but come to the —
inevitable conclusion that she did not lend No. 21
any money because she had none. I base o

my conclusions on the following grounds, Grounds of

She contended that the £50,000/- loan was made up by Judgment

adding Exhs.D5, D6 and D7, which make a total .

of $49,000/%. Arithmetically, £1,000/- %?' (continued)
was missing, so she said she gave £1,000/- D6 25th June
in cash to the Defendant. In view of my D7 1966
observations on the bank statement of Chop

Soo Seng (Exh.P1l) and of the probability ExP.11

that a businessman like the Defendant who
enjoyed greater over—draft facilities would

not borrow money from the Plaintiff who

enjoyed a lesser amount of over-draft
facilities, her attempts to justify the
§50,000/- loan carmot stand. Secondly, the
estates and wealth which she claimed she derived
from her late husband were but a figment of

her own imaginaticn. No evidence was

led to substantiate her averment. Thirdly,

only ten days separate these three cheques
(13-23,1.1961) involving $49,000/-.  Apart from
the consideration of over-draft facilities, it
is not in line with human conduct for a person to
request for a series of loans within a short
space of time for so large an amount, and it is
also against human nature for a person to grant a
series of loans within a short space of time for
so large an amount. Such proposition as the
Plaintiff contended not only strikes the mind
with utter amazement but also to the point

of incredulity. If it is necessary to
decide between the evidence of the Defendant

and that of the Plaintiff, I have no hesitation
in accepting that of the Defendant. He gave his
evidence in a straightforward manner and

I considexr him to'be a truthful witness.

On the other hand, the Plaintiff was

speculative and at times evasive in her

answers in cross-examination. The

weight and character of her testimony can

be gauged by the various wild statements

she made in Court such as the one that
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she was helping her son in a petty busi-
ness; upon being pressed by defence
counsel, the "petty business" turned out
t0 be the llaha Syndicate which she admitted
as having a capital contribution by her
son and herself totalling #1,161,000/-.
How did she raise that large sum of money?
She said she mortgaged her Scotland Road
house to provide for that amount and
with the same source of income she said
she had to provide for her children's
marriages, their education abroad, and
maintaining her house and estates. Would
that amount raised on the mortgage,
alleged to be $80,000/-, be sufficient to
provide capital for Maha Syndicate? The
answer gpeaks for itself, However, in
the next breath she claimed that the
#1,161,000/~ was raised by mortgaging

her Scotland Road house and her two

other estates in Kuala Lumpur and

Gemas which had since been redeemed,

and over-drafts. On bveing asked for

how much the estates were mortgaged she
said she did not know.

Having reviewed the evidence
as a whole, I am satisfied that on the
balance of probabilities as is required
to be proved in a case of this nature,
the Defendant has substantiated his
claim that the cheque was given to
Ratnavale and that at the time it was
given it was tainted with illegality and
is therefore void. It is manifest that
in the circumstances this Court cannot
entertain the Plaintiff's claim. Here
I pause to comment on counsel for the
Plaintiff's submission that once the
Defendant and D.W.2 have contradicted
themselves there must be corroboration
to support their evidence. In my view,
the two Witnesses have not materially
contradicted themselves. No doubt, as
I have indicated above, D.W.2's evidence
must be treated with caution, but after
observing his demeanour I accept his
evidence. That, coupled with the
Defendant's evidence and other surrounding
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circumstances have led me to the conclusion
gt which I have arrived.

That being the case, it is now on
the Plaintiff to prove that subsequent to
the illegality, value has in good faith
been given for the bill. She has failed
to do that, her assertion being that she
received the said cheque direct from the
Defendant. In respect of that proposition,
I have not the least hesitation in saying
that that is highly improbable. I there-
fore dismiss the case with costs.

(RAJA AZLLN SHAH)

JUDGE
HIGH COURT

Penang

25th June, 1966

Mr, P.P. Dharmananda of M/s., Dharmananda & Co.,
for Plaintiff

o0 Mr. C.0. Lim of }/s. Lim, Lim & Oon for

Defendant.
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In the Ho.22
Supreme JUDGKENT (ORDIR) DATED 25th
Court JUIN: 1966
of the
Pederstion
of llalaya
BEFORE Tie HONOURABLE IMR. JUSTICE RAJA
AZLAN SHAH
No,22
Judgment The 25th day of June 1966
(Order) TN OPEN COURT
25th June
1966

CRDER

This action coming on for trial
on the lst day of March 1966, the 17+%h,
18th, 19th and 20th days of May 1966 10
before this Court in the presence of
Counsel for the Plaintiff and for the
Defendant and Upon Reading the pleadings
and Upon Hearing the evidence adduced for
the Plaintiff and for the Defendant and
Counsel as aforesaid.

IT WAS ORDERED +that this action
should stand for judgment and this action
standing for judgment this day in the
presence of Counsel for the Plaintiff and 20
for the Defendant.

THIS COURT DOTH ORDER that the
said action be and is hereby dismissed
with costs to be taxed between party and
party on the Higher Scale ¢f the Second
Schedule to the Rules of the Supreme
Court 1957 and when taxed 1o be paid
by the Plaintiff to the Defendant's
Solicitors.

GIVEN under my hand and the Seal of the 30
Court this 25th day of June 1966.

BY THE COURT
(n..s.) Sds: Anuer

Senior Assistant Registrar

Entered this 25th day of June 1966
No.129/66.
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No.23 In the
» On y Federal
NOTICE OI' APPEAL Court of
' y ; Malaysia
IN THE FEDERAL COURT OF MALAYSTA (Appellate
(Appellate. Jurisdiction) Jurisdiction)
Civil Jppeal No, X55 of 1966. —
No.23
Setvieen Notice of
Ratna 4dmmal daughter of Appeal
Veerasingam Lppellant (undated)
- gnd -
Tan Chow Soo Respondent

(In the Matter of the High Court in
Malaya at Penang Civil Suit No.lé4 of

1963

Between

Ratna Ammal d/o Veerasingam Plaintiff
- and ~

Tan Chew Sco Defendant

NOTICE OF APPEAL

T:KE NOTICE that Ratna immel d/o
Veerasingam the JAppellant above named
being dissatisfied with the decision of
the Honourable Mr. Justice Raja izlan Shah
given at Penang on the 25th day of June,
1966 appeals to the FEDERAL COURT OF
MALAYSTA against the whole of the said
decision

Sa: M. Ratna Ammal

Appellant above named.
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The Chief Registrar, -
The Federal Courts,
Kuale Lumpur

to

The Registrar,
The High Court in Malaya at
Penang

to

Tan Chow Soo, the Respondent
above named or his Solicitors
M/s. Iim, Lim & Oon,
Mvocates & Solicitors,
Church Street,

Penang.

iddress for service on the Jppellant
is at No.l9, Scotland Road, Penang,
sppellant in Person.

10
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No. 24

MENMORANDUM OF APPEAL

Ratna Ammal deughter of Veerasingam,
the Appellant above named appeals to the

Federal Court against the whole of the

decision of the Honourable llr. Justice Raja
Azlan Shah given at Penang on the 25th day

of June 1966 on the following grounds.

1.
10
2.
20
30
40

The learned judge misdirected
himself as to the nature of the
burden of proof on the Respondent
on the question of whether the
cheque P.1l4A was tainted with
illegality, that is, whether there
was a criminal conspiracy.

The learned judge misdirected
himself and erred in holding
that if the allegation made by
the Respondent is true it would
constitute an offence of
criminal conspiracy and the
alleged agreement between Lee
Yim Wah (D.%.2), Ratnavale and
the barter owners was to commit
a crime under Section 3(a) of
the Prevention of Corruption
Act 1961. He failed to direct
his mind to or alternatively
failed to attach sufficient
importance to the fact

(i) that these negotiations
regarding the Respondent
are alleced to have
taken place in or sbout
Avugust 1960

(ii) that Ratiavale ceased 1o
be the Assistant
Controller of Foreign
Exchange on 19th July 1960

(1ii) that the cheque P,1A
for $50,000/- was issued
by the Respondent in January
1961

In the
Pederal
Court of
Malaysia

(Appellate
Jurisdietion)

No,24
Memor andum
of Appeal

2nd September
1966

Ex., P.1A
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(iv)

(v)

(vi)

64.

that the permit relating
to these barter rights
was issued by the
Controller of Trade
Division, Ministry of
Commerce at Kuala
Lumpur in May 1960

that these barter rights
were sold in July 1961

that the Prevention of 10
Corruption Act 1961

was enacted only on the

16th day of November

1961 and was not in

force when all these

alleged tramsactions

took place.

The learned judge misdirected

himself in holding that the

evidence of what Ratnavale had 20
told the Respondent and Lee Yim

Wah (D.W.2) was admissible and

that the omission to call

Ratnavale as a witness would

only affect the weight of

D.W.2's evidence and no more.

He should have rejected all

such evidence as hearsay. He

shouwld have further held that

the evidence relating to other

alleged transactions between 30
D.W.2. and Ratnavale was

irrelevant and inadmissible.

The learned judge misdirected

himself in holding that the

Respondent was comnected with

Chop Guan Cheong and that

that evidence had not been

challenged, He failed to

direct his mind to or alter-

natively failed to attach 40
sufficient importance to the

fact
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(i) that Lee Yim Wah
(D.W.2) was cross-examined
as to the proprietorship
of Chop Guan Cheong

(ii) that one Tan Guan Pat is
registered as the sole
proprietor of Chop Guan
Cheong under the Business
Registration Ordinance

(1ii) that the Respondent did
not call Tan Guan Pat or
produce any other evidence
to prove that he had any
interest in Chop Guan Cheong

(iv) that no evidence was adduced
to show that Chop Guan Cheong
had any barter rights.

The learned judge misdirected himself

in stating that permits for the export of
goods to Indonesia were obtained from

the Office of the Controller of Foreign
Exchange, Fenang. Such permits were
issued only by the Controller of Trade
Division, llinistry of Commerce in

Kuala Lumpur.

In holding that it was a little strange
for the Plaintiff who was enjoying
overdraft facilities with her bank

to lend to the Respondent, who was also
enjoying similar overdraft facilities

but for a bigger sum and in analysing the
credit items on pages 6 and 7 of Ex.Pll the
learned juige failed to direct his mind or
alternatively failed to attach sufficient
importance to the fact

(1) +that the Respondent had falsely claimed
that he was in affluent circumstances
in Janvary 1961 and that his average
credit balance with the bank was
$180,000/~

(ii) that in fact in December 1960
and January 1961 the Respondent
had exceeded his over-draft on the

In the
Federal
Court of
Malaysia
(Appellate
Jurisdiction)

No.24

Memorandum
of Appeal

(continued)

2nd. September
1966

Ex,P11



In the
Pederal
Court of
Malaysia,
(Appellate
Jurisdiction)

No.?24
Memor andum
of Appeal

(continued)

2nd September
1966

66,

bank and other monies were
due to the bank from him
on bills

(iii) that the Tespondent had
admitted that he had borrowed
from the Plaintiff the sum of

Ex.D6 25,000/~ per cheque Ex.D6

7.

Ex.,P10
8.

which was credited to his
account on the 23rd January
1961 10

The learned judge failed to
appreciate the full effect of
or alternatively failed to
attach sufficient importance to
the discrepancies and contra-
dictions in the evidence of the
Respondent and D.W.2 partic-
ularly in relation to the
alleged payments of the sums of
%20,500/8 and $20,878/19 to 20
Ratnavale And the statutory
declaration (Ex.P.10)

In holding that no evidence

was led to substantiate the

Appellant's averment as to

her wealth the learned judge

failed to direct his mind to

or alternatively failed to

attach sufficient importance 0
to 3

(1) her evidence that she
had properties or
estates in Tampin,
Penang, Kuala Lumpur
and Gemas

(ii) +the evidence that the
0.C.B.C. bank had
given her overdraft
facilities to the
extent of $80,000/~ on 40
the security of her
Scotland Road, Penang
house alone
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(iii) the fact that on the admission
of the Respondent alone she
had lent to him the sum of
#25,000/~ per Ex. D6 in
Januery 1961

(iv) the fact that no evidence
was led to substantiate the
Respondent's averment that he
had any barter rights let
alone to the extent of £1,400,000/-.

In holding tha’t the proposition that a
series of loans for so large an amount
within a short space of time was requested
and granted "not only strikes the mind
with utter amazement but also to the

point of incredulity" the learned judge
failed to direct his mind to the fact

that until early 1963 the Appellant and
the Respondent were associated in a series
of legitimate business transactions
involving several hundreds of thousands

of dollars and that a series of litigation
have arisen between the parties in the
High Court at Penang.

DATED this 2nd day of September 1966

30

V. RATNA AMMAL
Appellant

To: The Registrar

Federal Court,
Kuala Lumpur.

and to:

Tan Chow Soo the Respondent
above named or his solicitors
Messrs, Lim, L:m & Oon of
Church Street, Penang.

The address for service of the Appellant
is 19, Scotland Road, Penang.
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Notes of
Argument
Azmi,

Chief Justice
Melaya.,

6th December
1966

D5, D6, and
D7

Ex.D5

68,

No, 25
WOTES OF ARGUMENT, AZMI,
CHIEF JUSTICE, MALAYA
6th December 1966

Coram: Azmi, Chief Justice, lMalaya,
Pike, Chief Justice, Bormeo,
S. Ms Yong, J.

Penang, 6th December 1966

R.R. Chelliah for Appellent

C.0., Lim for Respondent

Chelliah: Appellant's case a cheque drawn by
Respondent as drawee of a cheque

Cheque dishonoured, payment stopped
by Respondent.

See paragraph 1 of Statement of
Claim at page 12 of Record.

Holder of chegue deemed to be
holder for value.

Sec, 29 of Bills of Exchange
Ordinance 1949.

Sec., 30.
29,

All appellant has to do was to show
she heléd cheque.

She need not prove she gave value -
presumption.

She gave evidence she gave value i.e.
prior to giving cheque, she lent
respondentg55o,ooo - vide D5, D6,

and D7 of $49,000 and 21,000 cash.

Cheque - D5 - p.132 - date
13.6.1961 = $9,000/-
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D6 - Cash Cheque - 21,1.61 for £25,000/- Ex. In the
D6

Federal
D7 - Cash cheque for 23,1.61 = Ex. Court of
#15,000/- D7 Malaysia
(Appellate
Appellant's evidence page 57 - how she Ex. Jurisdiction)
got cheque Pl. Pl
Respondent admitted he was drawee Ex. No.25
of P1 A. PlA Notes of
But he claimed he gave to Ratnavale - ﬁ;ggment
son of defendant for illegal Chie%
congideration. Justice
9
See para. 1 and 2 defence - page 15. Malaya
. fent! (continued)
espondent's evidence pages 28, 29,
30, 31 (top). §826December
That was evidence alleging illegality.
Under cross-examination - p.35 - D -
admitted cheque of £25,000 credited to
his account.
Cheques D5 and D7 - admitted cashing
cheques for Ratnavale. Ex., D5 DT
Denied monay went to Defendant.
D.7 - said he cashed it for Ratnavale. Ex.D7

Trial Judge held cheques given for
illegal consideration.

Grounds of appeal p.l.

Burden on Respondent to prove cheques
were tainted with illegality, answer -
agreement with her was to give to
Ratnavale to show favour - for favour to
be showvn by Ratnavale.

Standard of proof to prove claim in
¢ivil suit - preponderance of evidence
or beyond reasonable doubt.

See AL.N, Naragyanan Chettyar and anor.

ve Official Assignee, High Court Rangoon
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(continued)

6th December
1966

Ex.D4

70.

and another - 1941 A.I.R. - P.C.93.
Head note - 93.

Page 95 - Aitkin - right column -~
"Fraud of this nature like any other
charge of a criminal offence whether
made in civil or criminal proceedings,
must be established beyond reasonable
doubt."

People of the State of New York v. Heirs
of the late dohn M. Phillips and OThers.
1930 (3) ALL E.R. G52.

Page 955 "The trial Judge, Mercier, J.,
considered afresh the whole of the
evidence, The only couplaint made of

his judgment in point of law is

that he laid down that there was a heavy
onus on the plaintiffs and that it was
necessary for them to prove their case
clearly as they would have to prove it
in a criminal proceeding. Their Lord-
ships consider this crifticism to be ill-
founded. The proposition of the judge
has been laid down time and again in the
Courts of this country; and it appears to
be just and in strict accordance with
the law."

Nederlandsche Handel-llaatschappiu N.V,
Netherlands Trading society) Ve Koh
im Guan - 1959 M.L.d. 173, age 174
left column - "Until the recent case of
secesseesss page 175.

Tan Chye Chew & 4nor, v. Bastern Mining
& hetals Co, Ltd. ~ 1965 (1) Li.L.d. 201 -
202.

Grounds of judgment - page 75 - line D4
but see page 100,

Judge misdirected himself as to burden
of proof.

Ground 2.

10
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30
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1.

Judgment - page T7
79
80

Even if these allegations are true,
they do not amount to am offence.

Date of negotiation - August 1960 -
See p.16 - B.

He repeats at page 22 - para. 5.

Page 29 - C 4 to E 1 - Ex.C4
to El

That was in March and April 1960.

P,30 - B3 ~ took him to see

Ratnavale at end of July 1960

or August.

See also page 39 - para. C.

"If not in 1961, probably in mid-1960"

See page 44 ~ D.

See also C Ratnavale left Government
service in July.

See page 130.
Confirmed by mother page 56 line B - 3
Cheque P 1 A - for $50,000 dated 24.1.1961,

It was therefore signed after he left
service.

P,31 ~ Defendant's evidence - D 1 as to
signing cheque P 1 A,

Page 33 - D. 1 Agreement to give security
on 19.1.1G31.

Page 44 F 3 - barter rights were sold in July

1961.

It was issued in May 1960.
Security given in January 1961.

In the
Federal
Court of
Malaysia
(4ppellate
Jurisdiction)

No.25

Notes of
Argument
Avmi,
Chief
Justice,
Malaya

(Continued)

6th December
1966
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(continued)

6th December
1966

2.

Rights sold in July 1960,

See page 33 and supported by D.W.1l at
rage 44.

Prevention of Corruption Act was brought
on from 1961.

Rights not so0ld yet until January.

(Yong J. points counsel to sec. 162 -
Penal Code).

Halsbury 3rd Edition - Vol: 8 at page

220 - if act can be done in one or two
ways, law presumes against illegality.

Paragraph 3 of Ground of Appeal.
Page 89 - 1ine C.4I
Respondent at page 30 line D 1.

"Up to that time I had not met
Ratnavale. «....

Ratnavale asked for security in the sum
of #50,000 to g50,000" at page 31. Not
admissible. 20

Page 40 - 41 - 42D - page 48 A 3 to D,
What a person says whether a party or
witness is not admissible to prove
truth of what is said,

See P.P. v, Subramanium - 1956 M.L.J.
200.

Gvidence at page 42.

What other people paid to Ratnavale
was irrelevant and prejudicial.

Sd: Azmi 30

Adjourned 10.30 a.m. tomorrow Sd: Azmi.
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Tth December 1966
Counsel as before.
Chelliah: Ground 4.

Reference Ground of Judgment at page
T6.

"Having stated the law, I shall

now consider the facts seesescoe

That evidence had not been challenged,
and I accept it as it stands."

Page 81 -~ "D,W.2 went to loock for
such traders who owned barter rights
and found 11 such people including
the Defendant. ...... such rights
would fetch a profit of between
£500,000 and g600,000,"

Page 8/ - E 4 "Fifthly, it was argued
that in assessing the value of the
evidence of both the Defendant and
Lee Yim Wah s¢.se0.0 they possessed
#£1,400,000 worth of barter rights."

Evidence of Respondent:

Page 28 ~ F.4 "In para. 1 of statement

of defence I had barter rights amounting

to $1,400,000...... another shop of
mine, at No. 48 Prangin Road, Penang."

Page 46 F, 3.

Page 47 - E 5 "I know Tan Guan Pat.
He is the sole proprietor of Chop
Guan Cheong under the Business
Registration Ordinance,ceecececss
These barter rights belong to this
Company."

From above Tan Guan Pat was the sole
proprietor and he was not called as
business (Chop)

P.W. 2%s evidence as to effect that

Respondent was partner was merely hearsay.
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(Appellate
Jurisdiction)
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Notes of
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(continued)
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1966
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1966

T4.

Respondent himself did not refer himself
as apartner - he called this business

as his own. Business Registration
Ordinance 1956 - No. 47/56 section 8(1).

No documentary evidence produced to
show Respondent was connected with the
Chop.

No evidence to show this Chop has any
barter rights.

Refers to T.S. Murugessm Pillai v, M.D. 10
nana oambandng Pandari, sannadni ana
others, 1017 A.1.R. P.C. 6.

Head Note (c).

Page 8 final column - "“AY practice has

grown up in Indian procedure of those

in possession of impor“ant documents or
information lying by, wrusting to the
abstract doctrine of the onus of proof,

and failing accordingly to furnish to

the Courts the hest maierial for its 20
deCisiONeessses™

1916 A1l I.R. P.C. 256 Ram Parkash Das v.
Anand Das and Others.

Page 260 "As to the books, they have not
been produced for any period which is
critical in this cases seesesses i8
available as a witness, and is not called.
sessssssecmaterial particulars with
regard to this issue having been available
t0o the defendants and not ledescececveseece 30
18 No0tiieeiionsensss  Judge's judgment -
page 88 "It is therefore highly probable
t0 my mind that the barter rights to Chop
Guan Cheong were worth #1,400,000."

I submit I am unable to follow logic
of Judge's reasoning on that point.

Ground 5

Judgment p.77 line C -
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75.

"However, such goods could only be
exported if they could obtain a

permit from the office of the Controller
of Foreign Exchange, Penang. The
Assistant Controller in charge of foreign
exchange in Penang at the time was one
Mahalingam Ratnavale."

Page 44 "Permit granted by the Controller
of Trade Division, Ministry of Commerce at
Kuala ILumpur in May 1960."

Controller of Foreign Exchange has nothing
to do with issue of permits - No transfer
of money involved.

Page 28 D "The purchase price for these
goods consisted of 70 per cent in cash
s oes s e 010th~barter 'bl‘ade. "

Ground 6.

Judgment P.96 - 97.

Page 98.

Page 37 - D 3,

But then see page 53 - Cashier's evidence
at line E. 2 MBetween December 1960 and
January 1961 our accounts with the Dutch
Bank were not overdrawn."

His counsel asked that record be struck
off. ‘

See page 55.

Respondent not appellant had overdraft
but at page 240 - shows overdraft of
#177,536.02.

Again sse page 241 - overdraft at
#184,084%,.63,

Particularly overdraft at $196,594.17 and
$£188,7828,05.,

Respondent had overdrawn - his limit to
borrow being £150,000.00,
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Ex. D6
EXQ D7

76 .

Page 67 ~ 68.

We find overdraft exceeded. Therefore
Judge's remarks why should Respondent
have borrowed when his overdraft
facilities at bank are available.

You see Respondent had exceeded his
overdraft.

Page 242 shows on 12th January his
overdraft was at £190,805.690.

It was on 13th January loan brought 10
down by payment of £1.0,000 cash.

After 13th January overdraft shoots
up on 16th to £185,050,.85.

Next page 243 - on 20th January it
shot up to $188,788.05.

On January 23rd - cheque £25,000 was
paid i.e. Cheque D,6.

D,7 was given on 23rd January.

See $16,800.00 through in cash and
that brought balance to $144,990.05. 20

Another agpect of this ground p.2.

Judge failed to understand receipt
£10,000 - after paying £25,000.

1l pem. Sd: Azmi
Ad journed to 2,19 p.m. Sd: Azmi

Counsel as before,

Chelliah: Ground 8:

Judgment - p. 90 C -~ D.
pe. 93 C ~ D.
r. 97. 30

Judge came to conclusion she had no money.
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7,

Irial Judge had overlooked fact she
issued cheques amounting to $49,000
within course from 13th January to 23rd
Janvary erd cheques were honoured.

D5 and D 7 - cashed by cashier of Ex.D5
respondent and given to Ratnavale. D7

Why should he have done it when Respondent
was not s» friendly with Ratnavale.

Judge at 94 - 95.
I say: Whot more can be said on that point?
Appellantts evidence page 58 bottom page.

It is trv: she was not able to give details
of the profession but you cannot expect
that from an Asian woman.

But at pege 61 she said she had overdraft
facilities at the Overseas Chinese Banking
Corpn. I submit her evidence more cogent

on the other hand Judge too readily accepted
evidence of Respondent he had #1,400,000.

I respectfully aver 1t could be shown that
she had cverdraft facilities up to $80,000.
Her evide:.ce should be accepted and Judge
therefore misdirected himself on evidence
she had no money.

Ground 7.

P.W.e2 -~ his evidence.

But look at his declaration on May 1963.

Once a person is found telling a lie then

the rest of his evidence must be treated with

care and susplcion.

See lohawed Ali -v- Public Prosecutor -

Applying these principles this man's evidence
is useless,
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8.

Page 45 - F. 3.

Page 48.

Judge dealing with above at page 86 F.
Once a witness is caught lying, his

evidence is of no use. Yuill v, Yuill -
1945 (1) A11 E.R. 183 at page 1890.

"If it can be demorstrated to conviction
that a witness whose demeanour has

been praised by the trial Judge has on
some collateral matter deliberately 10
given an untrue answer, the favourable
view formed by the judge as to his
demeanour must necessarily lose its
value."

Apart from Statutory Declaration:

Page 17.

Respondent repeats shat at page 22 -
para. 5 at 23, repeating what he said
in his defence.

Page 30. 20
Page 33.

i.e. up to that time.

But D.W.2's evidence at page 43 E.4.
On cross-examinaticn at page 45 -
£20,500/~ had no connection with this
case but with barter trade in 1947 and
paid in 1960.

Page 29 - D.4

Respondent and D.W.2 contradicted
each other. 30

Judge deals with contradiction at
page 86.

Page 86 C 1 - Judge was wrong there
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79.

because P.W.2 said the £20,500 had nothing In the

to do with this sum. Pederal
Court of

At E - F it was Ratnavale would do nothing Mal aysia

without payme:.t. (Appellate
Jurisdiction)

I submit that Judge's finding cannot be

applied.

(P B M a a o+ 25

age 45 Be 4 - "Money was paid towards

end of 1960" waid by P.W.2) ﬁggg;egﬁ

Ground 9. éﬁ?éé

Close relationship between Appellant and &‘ﬁme’

Respondent., aya
(continued)

(Lim: Not appsllant. Close relationship
between Respondent and Ratnavale."

See P.W.4 - 52 -~ D. 4.
See page 146.
In conclusior I submit Judge was wrong in

holding chequ: tainted with illegality and
in view of his misdirection of facts and

Tth December
1966

weight attached to evidence and standard of
proof required in this case ~ admissibility
of evidence ~ I therefore submit his judgment
cannot be upheld.

Presumption in favour of Appellant as to
cheque.

Sd: Azmi.

In answer to Chief Justice Borneo's
question:

Matter of cornvenience for withdrawal of the
3 other chequ«s and issuing ome.

Lapse of time does not affect drawee of
cheque.

In reply to CGwoundl.

Judge's judgment - "higher standard of
proof",
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80.

Page 75 ~ E -« Judge realizes the correct
standard.

At page 100 Judge must have had in mind
that high standard.

I submit Judge had in mind that regard -
thet high standard of proof required in
Narayanan's case.

Evidence by Respondent disclosed offence
under sec., 162 of the Penal Code -~

even an ex-Government servant may

comnit this offence.

I take full blame for misguiding Judge
in respect the Corrupition Act to Act of
1961, But before this Ordinance, we
had already a Prevention of Corruption
Ordinance No.1l7 of 1950, Sec. 4 of
1961 Act is similar to sec. 3 of 1950
Orxrdinance.

Page 31 line E., 4 - Counsel informed
Court his case was based on fact cheque
was handed direct by Respondent.

I will come back to this.

Reference Ground 3.

Our court believes there was a conspiracy

then,

Sec. 10 of evidence Ordinance applies.
Under this section everything said by
Ratnavale is not hearsay but is relevant
under sec. 10,

No cross examination.

Ground of Judgment -

Evidence of witnesses of Court below was
not challenged.

Ground 4.

10

20

30

Respondent said he had an interest - it was
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8l.

not challengzad e.g. at Page 47 E 5 -
Regpondent also sags himself at page
29 - top - No, 48 Prangin Road is
address of ULoth Chop Guan Cheong and
other. It .35 late in the day for
Appellant to cry against not knowing
this or that evidence. Evidence of
the Respondent was not challenged at
the trial.

Ground 5.

It does not matter Court referred to
wrong department but sufficient if Court
believed a corrupt plan was conceived
by the party to bribe some Govermnent
officer.

T submit this ground has no substance.
Ground 6.

(1) Defendant admitted he made a mistake.
It was my fault in thinking the
figure in the accounts was in credit.

(ii) Counsel in Court below called P.W.2.
Page 68 -~ total facilities =
£300,07) i.e. current and bills.

(iii) Yo admission that Respondent borrowed

£25,000/- it was a mistake.

Page 35 - Defendant admitted cheque went
into his account.

Page 37 -~ Respondent explains at line D 1.

At the date of cheque Respondent has not
yet met Ratravale or his mother.

Ground 8.

Judge used unfortunate phrase at foot of
page 97 F. 4.

I suggest Judge was not to be taken
literally.
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82,

What he meant she neve: lent him the
money.

Appellant agreed at P, 63 -~ it was strange
to give a loan of 325,000 to a stranger.

Page 64 - D,
But D.W. 4 not crogs-examined.

She admits it is strange for Defendant
to borrow %15,000/-.

Reference Counsel's submission Appellant
being an Asian widow - page 65 - She is 10
not so helpless - She could remember

capital she put up.

Page 65 F,

1 suggest she was lying therefore not to
be believed.

Page 59 ~ top - She said she did not know
value of her husband's property.

Ground 7.

Discrepancies, evidence between that of
Respondent and D.W.2 in reference to 20
£20, 500.

1 admit discrepancy but I urge discrepancy
immaterial.

I submit difficult to recount matters
happening 4 to 5 years ago.

D.W.2 - Clear corruption runs throughout
the transaction.

Page 86 Judge said "In my view I cannot

read the said paragraph as disclosing a
transaction that occurred on one gingle

day. To succumb to that temptation would 30

be to ignore reality."

Ground 9.

Cheque P.1 -~ was not negotiated until 13
months.
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83.

Respondent honouring bills.

She knew cheque had been countermanded.
Appeal or facts.

You should not set it aside.

Judge belleved the Respondent.

I have forgotten to mention reference
statutory declaxr: tion - page 234.

Circumstences under which P,10 stinks.
I never caid D.W.2 was a man of virtue.
He admitied conspiring with these
people.

Ratnavale must be a man of considerable
attraction and agility.

Declaration made on 16.8.63 made at a
solicitor's office.

It was gorn at Ipoh.

There was an attempt to strangle potential

evidence.

Finally l:2 had guts to make "faux pas".
My defenne therefore:

(1) I say cheque was tainted and void.
(ii) She gave no consideration.

Finding ©y Judge on alternative defence
is the quastion of facts.

I submit Appellant and Respondent were
strangers at time of alleged incident.
They never met.

I submit appeal should be dismissed with
costs.

Sd: Azmi.,
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Ex, D4

S4.

Chelliah: Ground 1, - Halsbury 15th Vol, nage

272 paragraph 496. "itather the same
standard is necessary to prove an
allegation of crime in eivil proceedings
is unsettled; seeseceec.eesbut there are
cases of high authority in which no more
was demanded than proof by balance of
probabilities.”

Judge might have held the same view and
might probably thought that a balance of
probability sufficient.

Bank Nederlandsche Hadel-Msatschappi .V,

1050 WM.L.d. 173,

Ground 2.

In sec., 162 Penal Code. I am not persuing

on that ground.

G’J.‘Ollnd 3. DOW.B page 50 - EXho Dc4’a
We challenged this witn:zss.

Ground 4 -

Lim ie putting cart before horse.
Ground 5.

His witness should have known.
Ground 6.

He tried to impress Court he was well
off at that time.

Page 67 - reference suggestion of over-
draft of his £300,000, but see page 67

bottom where it is stated Soo Seng Co.

exceeded its overdrafts.

Ground 8. ULim at page 67.

Her husband retired in 1945 and did not
die in 1955,

Ground 7: Discrepancies supporting.

10

20

30



85¢

Ground 9: Hz did not stop payment until In the
1963. Federal
Court of
He sold barter rights in 1961. See page llalaysia
73 of Recor:. (Appellate
Jurisdiction)
He should sitop payment in March. —_
Sd:  Azmi No.25
Wotes of
Co A V. Argument
Azmi
ond March 1967 Cﬁ?éé
Justice,
Coram: Barakbah, TLord President, lalaysia, Llalaya
Azmi, Chiet Justice, lialaya, .
10 Yong, J. ' (continued)
Tth December
Chelliah for Appellant, 1966

Lim for Responder:.
Appeal allowed.
Deposit to Ap-ellant.
Sds AZMI.
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Ex. D.5

Ex. D.6

Ex. D.7

86.

No.26

NOTES OF ARGUILIENT, DATO PIKE,
CHIEF JUSTICE BORWEO 6th December
1966

Coram: Agmi, Chief Justice, lialaya
Pike, Chief Justice, Borneo
Yong, Judge.

Mr., Chelliah: for Appellant

Mr, Lim for Respondent.

Mr, Chelliah addresses

Refers to statement of claim, page 12. 10
Reads statement of claim,

Holder of cash cheque denied to be holder for
value and every party whose signature appeaxrs
on cheque denied to have given value.

Bills of Ex, Ord. 1949 section 29.

Reads section 30(1)

Plaintiff only had to prove she was holder and
that defendant was drawezx.

Plaintiff gave evidence to show she gave value.

Lent respondent £50,000 by way of three cheques 20
D.5, D.6 and D.7 for £49,000 and £1,000 in cash.

Cheques D.5 at page 132 - cash cheque for
£9,000 drawn by Appellant.

D.6 at page 133 ~ cash cheque dated 21/1/61
drawn by Appellant for 225,000,

D.7 at page 134 - cash cheque dated 23/1/61
drawn by Appellant for %15,000,

Appellant's evidence as to this on page 57.
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87.

Respondent admitted he was drawer of

cheque P.1A for £50,000 but claimed Ex.
given to Ratnavale for iliegal consider-~ P1A
aiéon see defence vage.lb5, paragraphs 1

and 2.

Under cross-examination he later admitted
that checue for £25,000 D.6 was credited Ex.
to my account. D.6

At page 51 D.W.4 admits cashing D.5 and
D,7 for Ratnavale but said he gave cash Ex.D5
to Ratnavale. D.7

Refers to grounds »f appeal - reads ground 1.

Burden of proving illegality was in
rengndent - sections 29 and 30, Bills of
Ex, Oxd.

Alleged that agre.ment between Ratnavale and
Defendant to pay Ratnavale commission for
favour to be shown to Defendant for what

was allegedly a crime - criminal conspiracy.

Standard of proof when crime alleged in civil
suit is not normal balance of probability -
there must be a preponderance of probability
or beyond reasonable doubt,.

Nersyan Chettiah v. Off-Assienee (1941) 4A.I.R.
P.C.9§.

Reads headnote - fraud must be proved beyond
reasonable doubt.

Reads page 955 —~ Lord Atkin - line 11 of right
columne.

People of State of New York v. lieirs of late
John M. Phillips =nd Others (1939) 3 A.E.R. 952
at page 955.

Reads last paragraph on page 955.

Refers to Nederlandsche Handel-Maatschappij (1959)
M.L.J. 173,

At page 174, 4th paragraph of judgment.
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Ex. D
Ex. D1

88,

Where a criminal charge is alleged in a
clvil case high standard of proof is
required.

Tan Chye Chew and another v. Eastern
Mining & Metals Co. Ltd, (1965) 1 k.IL.J.
201.

Refers to page 75, E. 3-G and page 100,
B-B'S-

Judge has misdirected himself on standard
of proof,. 10

Ground 2 reads,

Even if facts alleged they would not amount to
an offence - certainly not under section 3(a)
of P. of C. Act.

Page 16, para.2 - August 1960,

Page 22, para. 5 - August 1960.

Page 29, line C.4 -~ lMarch or April 1960.

Page 30, line B.3 - July or August 1960.

D.W.2 page 39, line D.4 - 1961 or mid-1960.
Page 44, line C-5. 20
Ratnavale left Government service in July 1960.

Cheque for ¥50,000 (P.14) issued January 1961
at page 127.

On facts of this case he has not committed
offence because he was no longer a Government
servant.

Page 31 - D, cheque signed on 19/1/61.

Page 33 - D,1 agreed to give security on
1;51/61 .

Permit was issued in May 1960 - should it 30
be 1961,
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Barter rights sold in July 1961,

Prevention of Corruption Act only passed in
November 1961.

Therefore could not be offence under this Act.
When there is a doubt whether transaction has
been done legally or illegally there is
presumption against illegality.

Halsbury 3rd Vol.8, page 127.

Ground 3 - Admissibility of evidence.

Page 89, line C.4.

Evidence on page 30, D.2 -~ page 31, A.2
not admissible.

Page 40 - Al - 42 0050

Page 48 - 4.3 - D.2

What a person who is neither a party nor is
not admissible as proof of the statements -
see Subramanizm v. P.P. (19%6) I.L.J.

For it was introduced to prove that Ratnavale
had demanded the £50,000.

What D.W.2 did for other people and what he
received from other people is prejudicial
and irrelevant,

Adjourned to 10.30 - 7.12,.66,

- e m mm ee M wm  We e e me

Mr, Chelliah continues argument,
Ground 4:

Refers +to page 76 of judgment.
8l, 87 and 88.

" " "

" noon 28 and 29.

n il n

46 and 47.
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S0,

Clear from these passages that sole
proprietor of Chop Guan Cheong was Tan
Guan Pat.

Statement by D.W.2 that D.W.1 was a partner
in firm is hearsay evidence.

D.W.1 did not say anything about being a
paxrtner of Ten Guan Pat.

Business Registration Ordinance, 1956,
No. 47/56.

S 8(1) contract made by person not recorded
in register as associate in business can be
enforced.,

No evidence to show that Chop Guan Cheong
had any barter rights.

T.S5., Murugesam Pillai v, Gnana Sambandhs
Pandara (19.7) A.l. P.C.6.

Failure to produce account books justifies

10

adverse inference being drawn against Defendants.

Reads headnote (c) and page 8 last
paregraph and half 2nd column.

S. 114(b) Evidence Ordinance 1950.

Ramparkash Das vs. Anand Das and others (1916)

A, I.R. P.C. 256.

Reads page 260 bottom right~hand colunn.
Refers to page 88 of judgment.

How does it follow that because D.W.l a
businessman therefore Chop  Guan Cheong had
barter rights worth F1,400,000.

No basis for this finding on learned judge.
Ground 5:

Page 77 judge says at line C.1 goods could

only be exported if {they could obtain permit
from Foreign Exchange, Penang.

20

30
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91.

In fact permit issued by lilnistry of Commerce
and Industry.

Controller of Forzign Exchange had nothing to
do with issue of such permits.

Defendant to show that Foreign Exchange Controller
was an agent of Ministry of Commerce and Industry.

Unless there is a Government Notification app.
Exchange Controller as agent of Liinistry of
Commerce Court could not use its own knowledge
of fact - and theve is no evidence before Court
of it.

Respondent must prove his case - and standard of
proof of illegality is higher than mere balance
of probability.

Ground 6:

Page 96, C¢3 et. seq. of judgment and 97.

Page 98, B.2.

At Pege 37 line 2,3 - 1 was in affluent circum-
stances particularly in January 1961 ~ weekly
average credit balance was g1.0,000.

At page 53 he states accounts were not overdrawn.
Refers to pages 240-243.

Pepe 67 = this shows his overdraft facilities
exceeded by #30,000 to £48,000,

Page 243 - 12/1/€1 overdraft was $190,805.69.

On 13/1 Plaintiff lent him $10,000 - $9,000
cheque and 1,000 cash.

On 13/1 account is reduced by £11,000 - £10,000
in cash.

On 16/1 overdraft up to #185,050.
On 20/1 overdraft up to $188,788.
On 21/1 D.6 for §£25,000 was given by Plaintiff.
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Ex. D.6

%2.

On 23/1 D.7 for #15,000 was given by Plaintiff.
By 24/1 overdraft brought down to $144,990.
See entries of £25,000 and $16,800 on page 243.

Overdraft balance was thereby brought down to
allowable maximum.

During period referred to by judge at page 96
Respondent had withdrawn $56,000 while only
$46,000 had been paid in.

On 10/1 debit balance of £134,000.

On 24/1 debit balance of £i44,000 including 10
the three payments.

Page 97 of judgment -~ B.2. -~ judge's conclusion
would not apply if he was paying in money alleg-
edly borrowed from Plaintiff.

liore logical to infer that reduction of over-
draft from 184,000 to £144,000 was due to

respondent having obtained loans of £50,000
from appellant.

D.6 - $25,000 - pages 35 and 37.

Once admitted by defendant that cheque D.6 20
paid in his account he must give evidence to
rebut that he did not benefit and that he gave
cash for it.

Adjourned 1 p.m.

Resumed 2 p.m.

Ir, Chelliah continues -

Ground 8:

Page 90, C.s4 - as to App. property.

Page 93, C.1.

Page 97, C.l. 30
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93.

Appellant had dravm cheques for g49,000
within ten days and all had been honoured.

D.5 and D.7 - allcgedly cashed by Ex.D5
Respondent-cashier and he says he gave D7
back money to Ratnavale.

If they were not friendly at this time how was
Ratnavale able to get cash in such large
amounts from D.V.1l.

Page 94, C.4 - what more could Plaintiff say
than that she handed cheques to Respondent.

Page 58, F,1 and page 61, F.l.

Evidence of her wealth was far better than
evidence of respowdent - barter rights yet
judge says she gave no satisfactory evidence
of her wealth.

Fact that she had ability to draw cheques for
£49,000 was 2ll that was needed to prove she was
a woman of some means.

Inference that julge drew that she was not
able to lend money because she had none is not
tenable,

Ground 7

D.We2's evidence, page 37 - Cf. statutory
declaration on pags 233.

This was made in August 1963 - yet he comes to
Court and gives exactly opp. evidence and
repudiates the affidavit.

When once witness's veracity has been shown to

be doubtful evidence must be treated with care

and suspicion.

Khoon Chye Hin v. P.P. (1961) li.L.N. 105 at 107.
Mohamed Ali v. P.P, (1962) M.L.J. 230 at page 231.

This witness has been found to have been lying -
his whole evidence must be rejected as useless.
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94.

Pa.ge 4—5 line Fo3 and 46‘
Page 48 line 4 1.

D.W.2 says known Ratnavale 10 years and D.V.l
20 years - which friendship is he now
furthering.

Page 86, F.,1 and page 87.

Not enough to consider evidence with caution -
must reject it because here the whole of the
evidence shown to be unreliable.

May have been impressed by demeanour. This 10
is no use.,

Yuill v. Yuill (1945) 1 A.E.R. 183.

At page 189 - If it can be demonstrated to
conviction that a witness etc. etc.

Even in witness's own evidence and in
respondent's evidence there are contrae-
dictions.

See yrage 17 L B.4~ and 22 0020
Page 23 C.1l.

Page 30 B.3 - up to 1960 July or August says he 20
had not met Ratnavale.

Cf. page 33 B.4.

At page 43 D.W.2 also says he received
£20,878 and part of £20,500 was paid to
Ratnavale through me and balance direct
to him.

But under cross-~examination he says these
payments had nothing to do with this case.

£20,500 has no connection with barter rights
grlﬁf.P.lA $20,878 has no connection with 30

If Respondent did not know Ratnavale until
1960 what D.W.2 says about $20,500 being paid
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95.
partly to0 him and partly direct to Ratnavale
could not bve true.
4t page 86 judge says at line C.1.
$20,500 said to have been paid in 1960 but
Cf, D.W.2 evidence at page 34 line shows that
Ratnavale would not do anything until security
was given and security not given until 1961,

fggg 45 D.W.2 says money paid toward end of

Ground 9:

It has been admitted by respondent that relation-
ship was so close that they were involved in
number of transations up to 1963. Some of
transactions as early as March 1961 - i.e. 2
months after the giving of cheques.

Respondent was r.jying out private bills of
appellant.

Page 52 B.4.

Trial judge has nisdirected himself on -
(a)
(o)
(c)
()
(e)

facts

inferences to be drawn from proved facts.
admissibilitr of evidence

weight to be attached to evidence of witnesses

standard of j3;wroof to be required in cases when
criminal offunce alleged.

Bearing in mind presumptions in favour of holder

of cheque and becring in mind that burden of proof

in respondent ani that the burden is of high standard,
the evidence did not show even in a balance of
probability that cheque was tainted with illegality.

Mr, Lim replies:

75 - "higher degree of probability"

Ground 1 -
100 - "balance of probability".

page
page
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At 100 when he says "as is required in a case
of this nature® and he meant fthe higher degree
of probgbility which he mentioned at page T75.

Submit audge had in mind that requisite high
standard of proof required when fraud or
illegality alleged.

In view of my opening at page 71 judge had mind
directed to need for higher standard of proof
in fraud and illegality.

Ground 2 10

Refer to section 162 of Penal Code - cleaxr that
evidence adduced by respondent disclosed offence
under that section - i.e., accepting or obtaining
gratification -~ under this section need not be a
governmment servant.

Take blame for having misled judge about the
1961 Prevention of Corruption Act - but in
view of section 162 of Penal Code judge's
error in this regard not material.

Section 4 of 1961 Act is practically word for 20
word re~enactment of section 3 of old 1950
Ordinance.

Refers to page 31 E.4.

There is no presumption against illegality in
this case.

Refers to page 127 Halsbury Vol.8, paragraph
220,

Ground 3 -~ Admissibility of what Ratnavale
said to Defendant and D.W.2.

If from February or March 1960 there was a plan 30
to violate Ord. 11/50 our law then section 10
of the Evidence Ordinance 1950,

Submit_this section renders all evidence of D.W.1l
and D.W.2., as to what Ratnavale said is
admissible.
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97.

D.W.3 found by judge to he witness of truth. In the
He wasn't cross-examined - see page 50. Federal
Court of
Ground 4: - 4Admitted that under Registration of Lialaysia
Business Names Ordinance is concerned Tan Guan (.ippellate
Pat is sole proprietor. Jurisdiction)
Respondent however said it was one of his shops.
o.26
D,W.2, said at page 47 F. "he is in partnership
with the Defendant". Notes of
;mgumept
Top of page 29 - "emother shop of mine" - both ga?ofPlke,
shops at same address "48 Prangin Road", i.e. Jhle.
Chop Guan Cheong and Soo Seng Co. ustice,
Borneo
Ground 5 - Doesn't matter if wrong Government (continued)

department referred to if it is clear that
corrupt plan was afoot to bribe some toissue a
permit.

6th December
1966

Ground 6 - Respondent was honest enough to admit
he made a wrong statement. He was trying to recall
affairs 5 years ago.

Don't agree that he exceeded his overdraft facilities -
P.,W.2. was only manager for 1962 and all he says is,

I think, his overdraft facilities was 150,000

and bills $150,000 — his facilities was therefore
really £300, 000.

His memory only went back to 1962.

No admission that he borrowed g25,000 - at page

35 admits cheque for 25,000 went into his account -
but this doesn't mean it was a loan. On page 37
respondent explained that he got the cheque to
encash.,

When Ex.6 was issued respondent did not know
appellant.

Ground 8 -~ Judge used unfortunate phrase - at page
97 in suggesting that plaintiff coulda't have lent
money because "she had none'.
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98.

Nonsense to suggest she wag helpless_widow -
see her evidence page y Do - details of
raising of mortgage for £1,161,000,

See also line F. of page 65.

For bank to advance this sum the properties
must be worth over g3,000,000.

She inherited this from a Government servant
who died leaving her a millionaire.

She couldn't tell me what her husband's pay
before he retired.

She gets widow's pension of %95.50.

Ground 7 -~ -dmit there are discrepancies but
submit they are immaterial.

Does it matter how much Mr. Lee kept for himself
and passed on to Ratnavale.

Witnesses were trying to recall events of 5 or
6 years ago.

But thread of corruption runs throu;h this case -

Clear evidence that lir. Lee as agent for Lir.
Ratnavale was funnelling money to R. in illegal
transactions of a similar nature.

Judge rightly finds that this conspiracy was
not formed overnight -~ occupied some months -
from February/March 1960 - see page 86 ..4.

Reference to August was on instructions but as
evidence given parties recalled actual dates.

Ground 9 - 4as from when were appellant and
respondent so closely connected?

Why wasn't cheque P.1A not negotiated for 30
months - Resvondent was paying bills for
plaintiff and Ratnavale and R's wives ~ this
was why cheque wasn't cashed.

It was respondent who stopped payment of cheque
anddpéaintiff well knew it had been counter-
manded,

1C
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30
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Judges do best to weigh credibility of witnesses
and basis of decision must be that they believe
more in kMr. A, than lxr. B.

Judge has made many findings of fact and this
appeal is attempt to go around these findings
of fact.

Omitted to deal with question of statutory
declaration by D.W.2. 411 I wish to say
that circumstances under which made stink to
high heaven.

D.W.2 starts off by admitting he has been
guilty of illegal practices and his evidence
must be viewed in this light.

Decl. made 16/8/63 - prepared by a solicitor in
Ipoh - Jppe in hurry to get D.W.2 to make it.

Decl. purports to be made in Ipoh - but was
signed in Penang as appears on face of it.

By second defence is that App. was not holder
in due course - evidence is clear that appellant
and respondent never met up to when Ex. P.1. was
dr awn.

Urge appeal be dismissed with costs.

Mr, Chelliahs¢ in reply

Ground 1 - At page 272 of Vol,., 15 of Halsbury
there is statement that standard of proof
required for proving criminal offencs is
unsettled and it does not mention the two
cases I cited.

In (1959) M.L.J. page 173 the passage in Halsbury
is referred to expressly and says that now it has

been held there must be a preponderance of
probability.

Ground 2 - A4gain in view of section 162 of
Penal Code argument on this fails.

Ground 3 - D.W.3 was challenged as to Ex. D.4 -
see page 50 -
to cross—~examine on this cheque.

Appellant's counsel recalled D.W.3
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Ground 6 ~ D.W.l should have knovn what his

valance was - difference between credit
of $180,000 and debit of £190,000 is a mistake
of some 350,000 and more.

P,W.2's evidence does not mean respondent had
facilities for £300,000 -see pages 67 and 68
Soo Seng has exceeded his overdraft and other
moneys due to bank on bills.

Fact that appellant mentioned $1,161,000 is no
evidence of her knowledge of her money affairs,
It is clear it was put to her - vice the
reference to the civil suit 123/63 in which she
and son suing for it.

According to him he got his share of sale of
barter rights in 1961 - if cheque was for
security for this transaction why didn't

he stop payment then and there and not waited
$ill 1963 laxch.

No question of having guts to tell truth.
D.W.2 changed tune by reason of advantage
to "his pocket.

C.&A:L.VQ

10

20
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No. 27
NOTES OF .2GUMENT - DATO YO..G J,
6th December 1566

o6th day of December 1966

Coram: Dato Azmi, C.J., Malaya

Dato Pike, C.J., Borneo
Dato Yong J.

R.R. Chelliah for 4Appellant.

C.0. Lim for Respondent.

Chelliahs:

Refers to Statenent of Claim.

Every holder is deemed holder in due course.

See Section 29 Bills of Exchange Ordinance 1949.

By Section 30(2) every holder is cdeemed holder in
due course.

Section 29(1) defines "Holder in due course.!

She has to prove that the defendant was drawer of
the cheque.,

D-5, D-6 and D-7 given to the Defendant and #1,000/-
in cash - consideration.

D-5 = Cheque for %9,000/- (132)
D-6 = cheque for £25,000/-  (133)
D-7 = Cheque for £15,000/-  (134)

$1,000/- in cash. Total g50,000/-.
Page 57 - refcrs to D5, D6 and D7,
Defence admits that defendant was drawer of
cheque but claims it was given to Ratnavele for
illegal consideratione. See pages 15, 16 and 17.

Refers to page 28 line F 4.
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102.
Defendant alleging illegality.
Under cross-examination at page 35 line D5

Defendant itted receipt 0f cheque for
#25,000/~ which he credited to his account.

DW4 admitted cashing the 2 cheques of
£15,000/~ and £9,000/- at page 51.

Submits:
appeal Ground 1: Burden of proof on the

Defendant. See Section 29, Bills of Exchange.
Whether the cheque was tainted with illegality.

See Naraxanan Chettiar vs, Official Assignee,
194- FEY alle [ 5.

Must prove beyond reasonable doubt., Caunot
be based on suspicion or conjecture. (at
page 95, line 12).

Also 1939 AZR. 952 - (955) last para of that
page.

Local Courts: Inm 1959 M.L.J. 173, it was held
that the charge of fraud must be proved beyond
reasonable doubt. 4 high standard of proof

(in cases where fraud is alleged), must be proved,

Tan Chve Chew vs. Eastern lining and lietal Co.DLtd.

1965 (1) M.L.Jd. 201 = held a high staadard of

proof is required in cases where fraud is alleged.

A preponderance of probabilities not sufficient.

See page 75.
Also page 100 line B3.
On Ground 2 of Appeal:

See page 77 line D5 and page 7T8.
Also page 79 line C4.

Even if illgfality is true, it did not amount
to a criminal offence.

10

30
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See page 29 C 4
30 B 3
Page 39 B 4
44 C 5

Date of leaving Government Service was on
19.7.1960.

Cheque for £50,000/- is P-1., dated 24.1.61.
Rice so0ld only in July 1961,

Prevention of Corruption 4ct 1961 cannot
be applied,

When questioned by Court, Chelliah agrees
that he had not read Section 162 Penal Code,

Now admits it would be an offence under this
Section if proved,.

Halsbury - Volume 8 (3rd Bdition) illegal

promise - one of two ways of performing
contract.

Refers to page 30 line D1 - This evidence

not admissible,

Refers to page 40 line Al.
41 to 42.

See Subramaniam's case -~ 1956 M.L.J. 220,

Adjourned to 10,30 a.m,
further submission by
Chelliah,
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104,

Federal Court of Appeal Holden at Penang

Tth day of December 1966

Ground

Learned trial Judge misdirected himself in
holding Respondent was not connected with
Chop Guan Cheong.

Refers to page 76 line B onwards.

81 line A onwards

87 line E "Fifthlynooooooot-ou"

(@]
88

Contrast Plaintiffs evidence page 28 line F
46 line F3
47 line E5

Contrast evidence of Tan Guan Pat.

He was not called as a witness and he is

proprietor of Chop Guan Cheong.

This may be hearsay evidence by him,

Refers to Section 8(1) Registration of
Businesses Ordinance 1956.

No evidence that Chop Guan Cheong had any

10

20
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105.

. In the
bartered rights, least of all #1,400,000/- Pederal
bartered rights. Couxt of
Malaysia
Murugason Pillai vs. Gnagambanthan K. 1917 AIR, PC - (Appellate
6 Jurisdiction)
Head Notes C on right hand corner,
No.27
Inference under Section 114 G -~ when account
books not produced. Hotes of
Argument
Ram Parkash Das vs. inand Das & Others, 1916 .IR. Dato Yong,
PC. 256, at page 260. Account books not produced - Iy
the inference to be drawn against him. (continued)
Ground 53 7th December
zrowms ot 1966

See page T7 C

44 G 1
lMistake by Judge; it is the Ministry of Commerce
which issued the Permit and not the Foreign
Exchange Departument.
Ground 6:
See page 98 B2 - strictures by Judge.

37 D3 - Claim (defendant) to be affluent with
weekly turnover of £180,000/- credit balance.

Cf. C.0. Lim's application to strike out the
evidence of his client (at page 53 F 4).

Defendant was recalled at page 55.

Defendant had to borrow money to bring his overdraft
down to the permitted overdraft level.

Ad journed

Resumed at 2.1l5 p.,

: Will deal with Ground 8 first before
Ground T:
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106.

See page 90 C4

93 C1

97 C1
Within 10 days she had lent #49,000/-.
The 2 cheques were cashed by Defendant's cashier.
Page 94 C4

58 Fl1, 59 Al onwaxrds.

Plaintiff relies on her son to run the business.
Ground 7:

Refers to Page 232 -~ the whole affidavit 10
contradicted his evidence in Court.

Khoon Chye Hin Case
1961 M.L.J. 105 (107)
1962 M.L.J. 230 (231)

Refers to page 45 F3 - signed declaration for
sake of friendship.

48 C4 - 'p 10 is a false one"
admitted by witness.

86 F 4

1945 (1) AER - 183 (189) 20
Ground 9: Omnibus clause.

Chelliah sums up his whole case.

CO0 Lim addresses the Court.

On Ground 1:

$§iglaJudge did considexr higher proof - Page

Confirms this hizh degree at page 100 B3.
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107.

In deciding the case the trial Judge had this
higher degree of probability in his mind.
Shown: "as is required to be proved in a case
of this nature."

This standard of proof was brought to Trial
Judge's notice in C.0. Lim's address at page
71 P.

On Ground 2:

Gratification

One of Your Lordsiips (Yong J.) pointed out
Section 162 Penal Code to Chelliah.

Trial Judge's mention of Corruption Act 1961
was as a result of my mistalte, but nonetheless
a crime has been committed under the Penal
Coce, Section 162,

01d Corruption Ordinance 1950 was replaced by
new Corruption aAct 1961.

Section 4 of 1961 Act is similar to Section 3 of

the old Act of 1950.

On Ground 3:

Rejection of evidence as hearsay.

Section 10 Evidence Ordinance - things said or
done by con-
spirators in
reference to

common intention

is a relevant
facto

Evidence of defence unchallenged by the Plaintiff.

Grouad 4:

Defendant did say he has an interest in Chop Guan

Cheong, but this evidence was unchallenged.
See page 47 F and page 29 4.

Late in the day now to challenge that Tan Guan

Pat was not called and account books not put
into evidence. Evidence was not challenged.
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108.

Lim (continues)

Ground 5:

What does it matter if a wrong Department was

mentioned, if in fact there was such a criminal

conspiracy.
Ground 6%

Affluent circumstances ~ this was due to my
mistake. The original account showing this
item with "0.D" marked thereon inad misled
me. The amount was not shown in red as was
done in other banks to show "debit".

P.W.2's evidence:

£300,000/- overdraft facilities.
150,000/~ for overdraft, and
#150,000/- for bills.

He however assumed duties from 10.1.62 only.
No evidence that defendant borrowed £25,000/-.

Appellant'!s Counsel conceded that there was no
evidence that he had borrowed Z25,000/-.

Ground 8:

"ifter anxious consideration I cannot but come
to the inevitable conclusion that she did not
lend any money because she had none." (See
page 97 P 4). This is a finding of fact by
the trial Judge.

She calmly admitted at page 63 F4 "It was
strange to give $25,000/- loan to a stranger"
admitted by Plaintiff, See also page 64 C4.

She called Maha Syndicate as petty business
(65 D1) and yet the business involved was
£1,161,000/-., She was not so pathetic as
described by her Counsel.

Government servant getting property worth more
than #3 million when his pension was only
Z95.50 per month - something very fishy.

10
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Lim (continues)

With that small salary received by her husband
as a Government servant, and yet he died a
millionaire., There nust be something wrong with
the Government Service or his dealings.

It was clear that through Lee (DW2), nearly
£1,000,000/- had been chamnelled to Ratnavelu.

Ground 9:
They waited 2% years to claim the 50,000, why?

Wken defendant demanded return of the cheque and
was refused, he countermanded the cheque.

This was a finding of fact by trial Judge, who
said he believed DW3 the clerk.,

For years Lee Yim Wah (DW2) had been a collecting
agent for Ratnavelu., He was not a paragon of
virtue is admitted. His evidence must be treated
for what it was worth.

Affidavit was prepared in Ipoh and sworn in Penang
to snuff out the evidence of DW2, Clear intention to
pervert course of Jjustice by Appellant.

The Trial Judge had held that Plaintiff did not
lend the money and there was therefore no
consideration for P-14, cheque for Z50,000/-.
This is a finding of fact.

Why was the cheque not made "Account Payee" ?
Reason obvious.

Chelliah in reply:

Halsbury, Volume 15 page 272 - confirms "balance
of probabilities" and not higher degree of balance
of probabilities.

1959 l.L.J. 173 deals with this passage in the

Helsbury.

Admits Ground 2 is now flat in view of Section.162
of the Penal Code quoted by one of Your Lordships.

9d: S. M. YONG

Judgment reserved, -
Tel2.66.

In the
Federal
Court of
Malaysia
(Appellate
Jurisdiction)

N0027

Notes of
Ar gument
Dato Yong,

LB ]

(continued)

7th December
1966
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Pederal Court of Appeal Holden at Penang,
On Thursday, the 2nd March 1967

Coram: Lord President of Malaysia Dato Syed Shah
Barakbah, Chief Justice of Malaya,
Dato Azmi bin lichamed, & Dato S.M.Yong J.

Federal Court Civil Avpeal No. X 55/66 (being
Penang Civil ouit Ho. 164/63).

Ratna immal d/o Veerasingam ... Appellant
Tan Chow So0 oo Respondent
Delivery of Judement 10

Judgment of Azmi C.J., Malaya, read.

Judgment of Pike C.J., Borneo, read.

Yong J. concurred with judgment of 4Azmi C.dJ.
Appeal allowed,
Judgment for Appellant for £50,000/- with
interest at 6% per annum from date of Writ
until satisfaction.

Respondent to pay the costs of this appeal
and costs in Court below.

S8d: S, . YONG 20
2.3,1967
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In the

To.28 s
= Iederal
JUDGMENT OF AZHI, CHIBE JUSTICE, MALAYA Court of
Mal ays ia
(Appellate
Coram: Agmi, Chief Justice, Malaya Jurisdiction)
Pike, Chief Justice, Borneo —
Yong, dJudge.
No.28
This is an appeal against the judgment of Judgment
the High Court at Penang dismissing the of Azmi,
appellant!s claim against the respondent for Chief
£50,000/- as a drawer of a cheque counter- Justice,
manded by the respondent. lialaya,
ond larch
The respondent admitted he was the drawer of 1967
the cheque Exh. P 14 but alleged that the Tix. PLS

cheque was given to one Mahalingam Ratnavale

for an illegal consideration, namely in
consideration of a promise by the said Ratnavale
to obtain offiecial approval in the export of
goods to Indonesia.

On the above pleadings the burden of proof
was therefore upon the respondent to prove
that the cheque was so affected by illegality.

In his evidence the respondent stated that
he was in the business of importer and exporter
of goods, trading under the name of Chop Soo
Seng. He exported goods to Sumatra and this
business was done by barter but he held these
barter rights in the name of another firm known
as Chop Guan Cheong, which barter rights were
according to him worth over a million dollars.

To make use of these barter rights it was necessary
to obtain a licence to export the goods from this
country to Indonesia from the Malaysia Controller
of Foreign Exchange. Through the initiative of a
mutual friend Lee Yim Wah D.W.2, respondent met
Ratnavale about the end of July or beginning of
fugust 1960 in a Govermment Quarters occupied by
Ratnavale.

The meeting of these three persons resulted
in an agreement being made between them namely
that Ratnavale and his group would obtain the
necessary licence on a promise by the respondent
to give them T75% of the barter rights possessed by
Chop Guen Cheong and as a security for his part
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of the bargain the respondent gave a cheque
Exh, P14 for #50,000/- to Ratnavale through
Lee Yim Wah on 19th Jonuary 1961. The cheque
was a cash cheque and was not then dated and
according to respondent, Ratnavale was to hold
the cheque and not to make use of it without
his previous permission, Subsequently, the date
24th January 1961 was inserted on the cheque
and it was countermanded by the respondent

by letter dated 5th July 1963. The 10
respondent explained that he countermanded

the cheque because he and Ratnavale had
differences of opinion. But, however, he
admitted that the barter rights had already
been so0ld between 19th January and May or June
1961 by Lee Yim Wah in Singapore and according
to his affidavit by the time he disposed of the
barter rights for £117,946.60 he had paid
various sums totalling $20,500/~ to Ratnavale
and that Ratnavaele failed to return the cheque 20
although he made frequent and repeated requests
for it. (See paragraph 5 of respondent's
affidavit dated 5th iugust 1963).

He was also cross-examined in refere:.ice
to the following chequesl Iixh. D.4 for £3,000/-,
Ixh. D.5 for £9,000/~, Bxh. D.6 for $25,000/-
and Exh. D,7 for ¥15,000/-. He denied however,
previously seeing D.4 or D.5., He admitted
however, that D.6 was paid into the account of
Chop Soo Seng. He also denied that the appellant 30
gave him Exh. D,7. He denied also that Exh.P.1li
was given in consideration of the cheques D.5,
D.6 and D.7 and cash of #1,000/- on 13th
January 1961. IHe admitted what he had at his
bank at that time was merely overdraft facilities
up to ®180,000/-. Incidentally it would be
apparent from Exh.P.,1ll - Statement of Account
that on the 20th January 1961, respondent's
overdraft amounted to $188,788.05., He had,
therefore, exhausted his overdraft facilities. 40

D.W.2 Tee Yim Wah, said that he had knowmn
Ratnavale for a number of years. He said that
he gave cheque P,1A to Ratnavale on the under-
standing that Ratnavale was not to pay it into
his bank or use it without respondent's prior
consent. He more or less corroborated resnondent's
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story as to how Ratnavale and respondent came to %ﬂdth:l
the agreement in refercnce to the barter rights ae ei £
and that the cheque P,14A was given as security. Ex. Mggr °
He also said that the barter rights were sold in Pl. ' ayiiaf
July 1961 in Singapore and the permit was granted Jhpped.afg )
by the Comtroller at Kuala Lumpur in May 1960, but urisaiction
stated that the amount of g20,500/- paid to —_—
Ratnavale had nothing to do with P.1A. Lee ad- Ex. o, 28
mitted signing the statutory declaration P1A O
Exh., D.10, In that declaration Lee Yim Wah Ex. Judgment
D.W.2 referred to paragraph 5 of respondent's D10 of Azmi,
affidavit which dealt with the facts relating Chief
to the comspiracy, denying (1) he saw the Justice,
defendant, (2) he acted as agent of Ratnavale Malaya,
or (3) that Ratnavale could or would use his (continued)
influence to act in a mamner set out in the said contind
paragraph 5. He explained thnat the affidavit 2nd llarch
was intended tofacilitate Ratnavale to sue the 1967
respondent but further stated that the contents
were false and he knew that they were false.
He finally stated that not only what he swore
in Exh. P,10 was false but that he did not BEx.
understand its contents. P.10

D.W.3 Koay Teik Choon who wrote out the
cheque Exh, P.1l4, stated that he did so on Ex.
19th January 1961 which he noted on the butt P14
of the cheque. With reference to cheque Exh.
D.4 he said that Ratnavale gave it to him %o Bx.
cash at the Bank. D.4

D.W.4 Lee Kim Seng stated that cheque P.5
was given to him by Ratnavale to cash and Ex.,
similarly with cheque Exh. P.7. P,

In her evidence appellant stated that Bz,
she gave exhibits D.4, D.5, D.6 and D,7 and D4,
21,000/~ cash as a loan and in exchange for D5,D6
these the respondent gave her a cheqgue exh. P.14. 37 -

b: ) S

There are several grounds of appeal, I will
first deal with these which in my view have no
substance.

One of these grounds was the fact that the
learned Judge had misdirected himself as to the
nature of burden of proof on the respondent on the
question of whether the cheque in question was
tainted with illegality. On this point the learned
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Judge referred to this burden as "of a
higher degree of probability". I have

no doubt that the learned Judge has in
mind a passage in the judgment of Lord
Justice Deuning in Bater v, Bater which (1)
reads as follows:

"In criminal cases the charge must be proved

beyond reasonable doubt but there may be
degrees of proof within that standard. 4s
Best C.Js and many other great judges have

sald "in proportion as the crime is enormous,

so ought the proof to be clear." So also in

civil cases the case may be proved by a pre-—

ponderance of probability, but there may be

degrees of probability within that standard.

The degree depends on the subject-matter.
A civil court, when considering a charge of
fraud, will naturally require for itself a
higher degree of probability then that
which it would require when asking if
negligence is established, It does

not adopt so high a degree as a criminal
court, even when it is considering a
charge of a criminal nature; but it does
require a degree of probability which is
conmensurate with the occasion."

Rose C.J. in Nederlandsche H-ndel-

Mastachappie N.V. (Netheriands trsding Society)

v, Koh Kim Guan (2)after citing the above

judegment of Lord Bemning L.J. and that of

Morris L.Je which referred to the judgment
of Denning L.Je. which I quoted in extenso,
stated: -~

"Whatever the precise formula adopted and
whatever the theoratical position may be,
it has long been the practice in countries
where the English system of law operates
for the courts, in civil cases, to require
a high standard of proof in cases where
frand is alleged."

For myself I would therefore say that the

10

20

30

40

learned trial judge in referring to the burden of

él) 1951 P,35
2) 1959 M.L,J,173,



10

20

30

40

115.

proof as that of a higher degree of probability §2d2E21
has not misdirected himself. Court of
Another ground of appeal was that the %%lagiizte
learned Judge on the question of illegality, Jaﬁgsd'ction)
referred to a law which at the time of the .
alleged act had not been brought into force. —
In my view however, a conspiracy to offer a Wo.28
Govermment servant gratification other than a *
legal remuneration as a motive or reward for Judgment
doing an official act in exercise of his of Azmi,
official functions is an offence under the Chief
Penal Code. Justice,
Malaya,
Another ground was that an alleged statement :
by Ratnavale as related in Court by the (continued)
respondent and Lee Yim Wah D.W.2 was not relevant 2nd liarch
evidence, since Ratvnavale was not called as a 1967

witness nor was he a party to the suit. In my
view, however, that what Ratnavale stated or d4id,
being, as alleged to be in reference to their
common intention in the conspiracy are relevant
under section 10 of the Evidence Enactment. When
concert and connection between the persons alleged
to be in the conspiracy have been sufficiently
established, the statements, acts or declaration
of each conspirator in reference to their common
intention are admissible as evidence against the
others.

In my view, there are however, two sub-
stantial grounds.

One was the failure of the learned trial Judge
to consider adequately the fact that Ratnavale
had left the Government service on the 19th July 1960.
According to respondent he met Ratnavale the first
time in comnection with the alleged counspiracy
about the end of July or the beginning of Augusi
1960 at about 3 or 4 »n.m. dbout that time Ratnavale
had ceased to function as 4ssistant Controller. Lee
Yim Wah also stated that he took respondent to
Ratnavale's house the first time in connection with
this matter about July or August. On this point the
lecarned trial Judge disposed of this apparent
discrepancy by stating as follows:-

"In my view I cannot read the paragraph as



In the
Federal
Court of
Malaysia
(Appellate
Jurisdiction)

No.28

Judgment
of Azmi,
Chief
Justice,
lalaya,

(continued)

2nd March
1967

116,

disclosing a transaction that occurred on
one single day., To succumb to that
temptation would be to ignore reality."

I confess I am unable to understand that the
learned trial Judge meant.

It is also unfortunate that no evidence
was given by rcspondent as to when the
necessary licence oxr licencee in connection
with this matter were issued by the Controller
of Foreign Ixchange.

Another ground of appeal which might be
considered now and in my view important in
considering the previous point was as to the
evidence of Lee Yim Wah, Lee swore a statutory
declaration in which he said that what the
respondent stated in his (respondent's)
affidavit was not true., The relevant part of
respondent's affidavit (paragraph 5) gave the
facts of the alleged comspiracy and referred
to the part in that conspiracy taken by Lee
Yim Wah. It was this matter which Lee Yim
Wah in his statutory declaration denied., But
at the trial. Lee Yim Wah corroborated what
was alleged in paragraph 5 of respondent's
affidavit in reference to the conspiracy. He
explained that what he stated in his statutory
declarations was not true and in fact he said
he did not know what were the contents of the
declaration.

10

20

In reference to this matter the learned Judge

stated as follows:-

"In my view that declaration was made in

30

contemplation that he (Lee Yim Wah) would not
be made available as a witness in the present

case. Since he was a witness in the present
case his declaration may only be used as a
previous statement. In the light of his
explanation I have therefore to consider
his whole evidence with caution."

~ In my view the learned Judge misdirected
himself here. In my opinion if a witness made
two contradictory statements on the same matter

he must be held to perjure himself unless perhaps
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he could satisfy the Court that there was compulsion
or duress in the making of one. Therefore his
evicence on this ma.ter should be totally dis-
regarded., It was in reference to the rest of his
evidence which could still be considered, dbut with
caution. ©So that in my view, the evidence of Lee
Yim Wah in reference to the alleged conspiracy must
be totally disregarded with the result that the
Court was left to consider on the uncorroborated
evidence of the respondent alone.

In considering the respondent's version of the
story, the lecrned Judge appeared to consider as
cogent piece of evidence in favour of him, the
fact that he had bigger overdraft facilities than
that enjoyed by the appellant. We know that is
wrong because as I have pointed out previously
the respondent had practically exhausted his
overdraft facilities on 29th January 1961,

And again there is some doubt as to whether on the
date when the meeting took place, Ratnavale was
8till in office or not, and enjoyed the necessary
influence. In the circumstances, I would come to
the conclusion that the respondent had failed %o
prove his case., I would therefore allow the appeal
and direct that judgment be entered in favour of
the appellant for £50,000/- and interest at the
rate of 6% per annum from the date of the writ
until satisfaction. The respondent will pay the

costs of this appeal and the costs in the Court below.

Sd: Dato'! Azni bin Haji Mohamed

CHIEF JUSTICE
MALY A
Penang
Dater 2nd llarch, 1967.
Mr. Re Ro Chelliah for Appellant

iR. C.0. Lim for Respondent.
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No.29_

JUDGMEIT OF PIKE, CHIEF JUSTICE, BORIE
dated 2nd liarch 1967

Coram: Azmi, Chief Justice, lMalaya.
Pike, Chief Justice, Borneo.
Yong, JdJudge.

I have had the advantage of reading the
judgment of the learned Chief Justice, lialaya,
with which I find myself in substantial
agreement, In only one respect do I differ
from him. I have come to the conclusion that 10
the learned judge misdirected himself as to
the standard of proof required in a case such
as this where fraud and criminal conspiracy
was pleaded.

While the learned judge did use the
expression at page 3 (page 75 of the record)
of his judgment "a higher degree of probability"
1t seems to me that in the context in which it
is used it means no more than a favourable 20
balance of probability. When one speaks of a
Court having to be satisfied on a balance of
probability one means that the higher degree
of probability favours the conclusion since,
if the probabilities were equally balanced,
the Court would not have been satisfied on a
balance of probability. That this was all that
can be read into those words "a higher degree of
probability" seems strongly supported by the
learned judge's further findings at page 28 of 30
his judgment (page 100 of the record) where he
says "Having reviewed the evidence as a whole,
I am satisfied that on the balance of probability
as 18 required to be proved in a case of this
nature, the defendant has substantiated his
claim that the cheque was given to Ratnavale
and that at the time it was given it was tainted
with illegality and is therefore void."

I am further reinforced in my opinion by
an examination of the evidence upon which the 40
learned judge could have been so satisfied.
The defendant is a self-confessed rogue and his
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principal witness Lee Yim Wah, and the only
witness as to the conspiracy, is a self-
confessed rogue and perjurer. The defendant's
evidence was self~serving in revealing a
criminal conspiracy which had occurred some two
years previously and the existence of which
would never have been brougnt to light if it
had been possible by any other means to defeat
the plaintiffs claim on the cheque and it must,
therefore, be viewed with the utmost caution
and Lee Yim Wah's must be wholly rejected.

What does this leave by way of reliable
evidence on which any Court properly directed
could be satisfied of the existence of this
criminal conspiracy? The answer clearly is
that it leaves insufficient to find in the
defendant's favour even on a bare balance of
probabilities.

In my opinicn, on this ground alone the

appeal should be allowed and I concur in the order

which my Brother Azmi would make,
(8gd.) P.E.H. PIKE

CHIEF JUSTICE,
BORITEO

Delivered on 2nd March 1967
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No.30
JUDGMENT OF YONG, J. (UNDATED)

Coram: Azmi, Chief Justice, Malaya
Pie, Chief Justice, Borneo
Yong, Judge

I have had the advantage of reading
the judgment of Azmi, Chief Justice, Malaya,
with which I concur.

Sds DATO S.M, YONG
JUDGE
HIGH COURT O IIATL.YA

25.3.1967



10

20

30

121.

No.31 In the
ORDER ALIOWING .PPEAL goderal
2nd March 1967 of
Malaysia
(4ppellate
Coram: AZMI, CHIEP JUSTICE, HIGH COURT IN M.ALAYA Jurisdiction)
PIKE, CHIEF JUSTICE, HIGH COURT IN BORNEO
YONG, JUDGE, HIGH COURT IN MATAYA
No.31
. Order
In Open Court Alowing
A
Thig ond day of March, 1967 Appeal
2nd Maxrch
1967

THIS APPEAL coming on for hearing on the
6th and 7th day of December 1966 in the presence of
Mre R.Re Chelliah of Counsel for the above named
Appellant and Mr. C.0. Lim of Counsel for the
above named Respondent AND UPCN READING the Record
of Anpeal filed herein AND UPON HEARING Counsel as
aforesaid for the parties IT WAS ORDERED that this
Appeal do stand adjourned for judgment and the
same conming on for judgment this day in the presence
of Counsel as aforesaid IT IS ORDERED that this
Appeal be and is hereby allowed and that the
judgment given by the Honourable Justice Raja
Aslan Shah on the 25th day of June 1966 be and is
hereby set aside AND IT IS FURTHER ORDERED that the
Respondent do pay to the Appellant the sum
£50,000/~ and interest thereon at the rate of six
per cent per ammum from the 1lth day of July 1963
to the date of realisation AP IT IS FURTHER ORDERED
that the Respondent do pay to the Appellant the costs
of this Appeal and of the proceedings in the Court
below as taxed by the proper officer of the Court
LMD IT IS LASTLY ORDERED that the sum of £500/-
(Dollars Five hundred only) deposited in Court be
refunded to the Apvellant.

GIVEN under my hand and the Seal of the
Court this 2nd day of March, 1967.

(Signed) Hamzah bin Dato Abdul Samah

CHIEF REGISTR.R,
FEDERAL COURT, MALAYSIA

(L.s.)
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No. 32

AFRIDAVIT OF T.N CHOW SO0
15th ilaxrch 1967

I, TAT CHOW S00 of Chinese race and of
full age of Ho.48 Prangin Road Penang solemnly
ant sincerely affirm and declare as followsi-

1. I am the Respondent above named.

2. On the 2nd day of llarch 1967, this

Honourable Court delivered jurgment allowing

with costs the anpeal of the Aprellant from

the judgment of the High Court at Penang in 10
Civil Suit 1963 No. 164.

3., 1 am desirous of appealing to his Mgjesty
the Yeng di-Pertuan dgong against the allowing
by this Couxrt of the above appeal.

4, The said judgment is a final judgment or
order in a civil matter where:-

(a) the matter in dispute in the appeal is of
the value of over five thousand dollars:

(b) the appeal involves a claim or question to
or respecting property or civil right of the20
value of over dollars five thousand; and

(c) the case is from its nature a fit one for
appeal.

5. I =2m willing to undertake as a condition for
leave to appeal to enter into good and sufficient
security to the satisfaction of this Court in
such sum as this Court may duly prescribe and to
conform to any other conditions that may be duly
imposed.

6. I also pray that this Honourable Court will 30
be pleased to direct that pending the appeal,
execution on the the said judgment of the 2nd

day of March 1967 may be suspended.

T 1 pray that this Honourable Court will be
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ﬁlgased 10 grant me leave t0 appeal to His %2d2¥:1
lajesty the Yang di-Pertuan Agong. Court of
AFFIRMED by the above named) 1‘-{52133’513
TAN CHOW SO0 at Penang this) obpellate
15th day of March 1967 at ) Sd: TAN CHOW SO0 urisdiction)
1l.35 a.m. through the -
interpretation of Sd: (in Chinese N
%b Wai Kwong a Sworn Characters) 0.32
nterpreter of the Court. ) AfPFidavit
Before me, of Tan Chow
Soo
Sd: Ho Wai Kwong (continued)
c s s 15th March
ommissioner for Oaths, 1967

Supreme Court,
Penang.

- et e o e -

e - me me s mm e

I hereby certify that the above written

Affidavit was read translated and explained by
me od: Ho Wai Kwong a Sworn Interpreter

of the Court to the deponent who seemed perfectly
to understand it. declared to me that he did
understand it and made his signature thereto in
my presence.

Sd: Ho Wai Kwong 3d: Ho Wai Kwong
Interpreter Comriszioner for Oaths
Supreme Court,
Penang.

This Affidavit is filed on behalf of the
Respondent.
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NOTICE OF LIORTION
3rd April 1967

T.KE NOTICE that the Court will be moved
on lionday the 17th day of ipril 1967 at 10.00
o'clock in the forenoon, or as soon thereafter
as counsel can be heard, by Counsel for the
above named Respondent for an Order (a) that
conditional leave be granted to the Respondent
to appeal to His Majesty the Yang di~-Pertuan
Agong against the decision of this Honourable
Court given on the 2nd day of March 1967,
allowing the above appeal, and (b) that
execution on the said judgment be suspended
pending the appeal and (c¢) that the costs of
and incidental to this application be costs
in the cause.

DATED this 3rd day of 4pril 1967

10

Lim Lim & Oon Sd: Mamzah b. Dato Abu Samah

Solicitors for

Respondent Chief Registrar,

Federal Court of lalaysia,
Kuala Luwnpur

(L.S.)

This Notice of Motion is taken out by
Lim Lim & Oon the Respondent'!s Solicitors
whose address for service is No.29 Church
Street, Penange.

20

The application in the Notice of Motion will

be supported by the affidavit of Tan Chow Soo
affirmed the 15th day of March 1967.

To: Ratna Jmmal daughter of Veerasingam
or her Solicitors lMessrs. R.R. Chelliah
Brothers No.l8 Leboh Ampang, Kuala Lumpur.

30
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- In the
No. 34 federal
ORDER GRANTING CONDITIONAL LEAVE Court of
70 APPEAL TO HIS MAJESTY THE YANG Malaysia
DI PERTUAN AGONG 19th Jpril 1967 (Appellate
Jurisdiction)
Coram: SYED SHAH BARAKBAH, No.34
LORD PRESIDENT, Ord
FEDLRAL COURT, r eﬁ.
ALY et )
AZMT, CHIEF JUSTICE heave %0
HIGH COURT IN IMALAY.; ﬁl’igel\meg by
ONG, JUDGE, The Teng di
FEDFRAL COURT, eriuan
MALAYST A dgong
19th April
1967

IN OPEN COURT

THIS 19th DAY OF APRIL, 1967

UPON MOTION made to this Couxrt this day by
Mr, C.0, Lim of Counsel for the Respondent above-
named in the presence of Ilr, R.R. Chelliah of
Counsel for the Appellant above-named AND UPON
READING the Hotice of lMotion dated the 3rd day
of April 1967 and the .ffidavit of Tan Chow Soo

20affirmed on the 15th day of March 1967 and filed

herein AND UPON HEARING Counsel as aforesaid IT

IS ORDERTED that leave be and is hereby granted to the
Respondent above named to appeal to His Majesty the
Yang di-Pertuan Agong from the judgment of this

Court given on the 2nd day of March 1967 upon the
following conditicns:-

(1) that the Respondent above named do within
two (2) weeks from the date hereof pay into
Court the sum of ¥5,000/- (Dollars Five

30 thousand) as security for the due prosecution

of the Appeal and the payment of all such
costs as may become payable to the Appellant
above-named in the event of the Respondent
above named not obtaining an order granting
him final leave to appeal or of the Appeal
being dismissed for non-prosecution or of
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Pederal
Court of
Malaysia
(Aspellate

Jurisdiction)

No.34

Ordex
granting
Conditional
Leave to
Appeal to
His Majesty
the Yang di
Pertuan
Agong

(continued)

19th April
1967

126.

His Majesty the Yang di-Pertuan Agong
ordering the Respondent above named
to pay the dppellant's costs of the
Appeal as the case may be;

(2) that the Respondent above named do within
two (2) weeks from the date hereof pay
into Court the sum of %5,000/- (Dollars
Five thousand only) as a condition for the
suspension of the execution of the said
judgment pending the appeal; and 10

(3) that the Respondent above named do within
the period of three (3) months from the
date hereof take the necessary steps
for the purpose of procuring the
preparation of the Racord and for
despatch thereof to England.

D IT IS FULTHER QRDERED the. costs
of a§§ inciﬁental o this appl%gggion be

costs in the cause.

GIVEN under my hand and the seal of the 20
Court this 19th day of April 1967
Sd: Hamzah bin Dato 4bu Samah

Chief Registrar,
Federal Court, Malgysia



127.

Yo.35 In the
Federal
ORDER GRINTING FINAL LE.VE TO APPEAL Court of
TO HIS MaJESTY THE YANG DI-PERTUAN AGONG llalaysia
7th August 1967 (Appellate
Jurisdiction)

IN THE PEDERAL COURT OF MALAYSIA HOLDEN AT PENANG

( APPELLATE JURISDICTION) No.35

. Oxrder
niell ™ A /

FEDERAL COURT CIVIL APPEAL No. X. 55/66 eranting
Final
. . Leave to

A .

BETUTREN: Aoneal,

RATNA AMIAL, daughter of ﬁgjfiiy

Veerasingam Appellant the Yang
- and - di-Pertuan

TAN CHOW SO0 Respondent Agong
7th dugust
1967

(In the matter of Civil
Suit 1963 No, 164

In the High Court in
Malaya at Penang

BETYZEN:
RATNA AMMAL daughter of

Veerasingam Plaintiff
- and -
TAN CHOW SO0 Defendant)

Coram: Syed Shah Barsakbah, Loxrd President
Pederal Court of Malaysiaj

Azni, Chief Justice, High Court in Malaya;
Ong Hook Thye, Judse, Federal Court of
Malaysia

IN OPEN COURT

THIS 7th DAY OF AUGUST 1967

UPON MOTION made to this Court this day by lr.
C.0.Lim of Counsel for the Respondent above named
in the presence of }r. R. Rajasingam on behalf of
Mr. R.R. Chelliah of Counsel for the Appellant
AND UPON READING the Notice of Motion dated the



In the
Pederal
Court of
Malaysia
(Appellate

Jurisdiction)

e

Ho.35

Order
granting
Final
Leave to
~ppeal,

to His
Iajesty
the Yang
di-Pertuan
Agong
{(continued)

7th August
1967

128.

29th day of July 1967 and the Affidavit of
C.0., Lim affirmed on the 14th day of July
1967 and filed herein AND UPON HE.RING
Counsel as aforesaid IT IS ORDERED that
final leave be and is hereby granted to the
Respondent above named to Appeal to His
Majesty the Yang di-Pertuan Agong from the
Judgment of this Court given on the 2nd day
of March 1967,

AWD IT IS FURTHER ORDERED that the costs of
and incidental to this application be costs
in the cause

GIVEN under my hand and the Seal of the
Court this Tth day of .ugust 1967.

DEPUTY REGISTRAR
FEDERAL COURT
MALAYSTA

10
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EZHIBITS Exhibits
A.B » AOB.
le NOTICE OF DIMAND FROM PLAINUTIFF'S SOLICITORS 1. Notice of
70 DEFENDANT Demand from
Plaintiff's
M Solicitors to
DIIAITIAITANDA & CO, 27 HALE STREET (undated)
Advocates & Solicitors IPOH
Pegvambela & Peguamchara PERAK (MALAYSIA)

Post Box No. 24

TEL OFFICE 2519
HOUSE 2775

OUR REF. PPD/C/C455/63

lir, Tan Chow Soo,
No. 27, Leech Street,
IP0H

Mr, Tan Chow Soo,
No. 48, Prangin Road,
PENANG.

Dear Sir,

e have been consulted by lladam Il.Ratna Ammal
of Penang and invite your attention to cheque No.
459527 dated the 24th day of Janueary, 1961 for the
sum of £50,000/- drawvn by you on the Nederlandsche
Handel~lMaatschappy, Penang of which our client
became and is the bearer. Upon presentment for
payment at the Bank this cheque was returned to our
client with the remarks "payment stopped by drawer,®

Our instructions in the matter are such that we
state that if within 48 (forty-eight) hours from date
of receipt of this letter by you you do not pay to
our client or to us ag solicitors the sum of
350,000/~ a writ will be filed at the High Court at
venans without further reference to you,

Yours faithfully,
Sgd, DHARMANANDA & CO,



Exhibits

A.B.
(continued)

2, Cheque No,
459527,

24th January
1961

130.

A.B, (continued)

2, CHEQUZ 110, 459527

Cross No. 459527 Penang 24th Jan, 1961
Stamp Duty paid,

NEDERLANDSCHE HANDEL MAATSCIAPPY, N.,V,
(Incorporated in the Netherlands with Limited

Liability
(Netherlands Trading Society)
PENAIIG 450
Payment stopped Payment stonped by Drawver

by Drawer

Oversea~Chinese.
Banking Corpn,. Ltd,
Penang.

- 5 JUL, 1963
Clearing,

Payment stopped by
Drawer

Pay against this Cheque to CaShevesevenscscsen

or Bearer
Dollars Fifty thousand only -
£50,C00/-. Sed: Illegible
(In Chinese)
Reverse
Payment stopped
by Drawer,
5 - 6931

Wote: The original of this Exhibit (No.2 of A.B.)

is Exhibit P.1A,

10

20
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A.B, (continued)

S

i

VERSEA~CHINE

i

LETTER: FROII O BANKING

>

OVERSIEA-CHINLESE BANKING CORP?, Ltd,

Penang 5th July, 1963.

Iid, llahalingam Ratna Ammel (A/CL1)
19, Scotland Road, Penang

Dear Sir/Madan,

\'e enclose cheque No, 459527 dravm on N,T,S,

for 50,000/~ which has been returned unpaid:

Reason: Payment stopped by Drawer

/e have debited ;our account with the above

sum and shall be oblized by your signing and
returning to us, b bearer, the attached

acknowledsment, ’
Yours faithfully,

Sgd. ?

Sub-Accowntant.

Exhibits

A.B.
(continued)

3., Letter:
Oversea -
Chinese Bank-
ing Corporation
Ltd., to Ratna
Armmal

5th July 1963



Exhibits

A.B,
(continued)

A, R, Cards
in respect
of Notice of
Payment,

6th July 1963.

132,

AB, (continued)

4, A, R, CARDS IIl RESPECT OF NOTICE OF

PAYLEIT

(Pos - R & P,10)
(Reve 1/55)

POSTAL SERVICES DEPARTMENT, ILIATAYA

Tp be filled in by the office of orizin
Akan di-penohi oleh pejabat yaryg assal

Reristered arfticle or parcel:

Letter A.R.Express

Barang Berdaftar atou Bungkosan 10

Sent by: DHARMIANANDA
& CO, Di-hantar oleh

Addressed to: lr.Tan
Chow S00
Di-alanatkan

kapada

At: IPOH
)

on 6.7.63
pads

Under Registration
No. 507
Di<bawah No.
Dartar

IPOH
6 JUL, 63
C3
PERAK

Advice of Delivery
Inland Registered Letter.
Altuan menerima mail
daftaran dalam HNesri

The uridersimned stated
that the article mentloned
wes duly delivered at the
addregss stated OlNeeesosess
19, .. 20
Yang vertanda tangan
di-bawch ini menga-

takan benda yang

tersebut telah du-~
sempeikan di-~alamat

yang tersebut pada

Recipient Sgd:
Si-Peneriam  Illegible
Siznature of Soo Seng 30

Imn!' & Exp!
No. 48, Pranzin Roag,
PENANG,

Date stamp of delivering
office

Delete when recipient declines to sirn this

card or vhen the.card does not accompany the article.

Potong apabila du-peneriama engzan menanda
tangani card ini atau apabila card ini tidak
berserta dengan benda itu,



10

20

133.

Delete when the completed card accompanies
the article and the recipient will sign.

Potong apabila card yang telah di-penohil
ada bersame benda itu dan si-penerina akean
menanda tangan,

ON COMPLETION TiiIS CARD SHOULD BE RETURNLD TO THE
ADDRESS SHEVWI OVERLEAD

Setelah Penoh Card ini handak-lah di-kembalikan
kapada alemnat si-sebelah,

Reverse

C455/63
QI POSTAL SERVICE

(To be filled in by the sender who will
indicate below his full address.)
Alrany di-penohi oloh si-penghantar dengan
nmenerangkan alamat-nya yang penoh di-bawsh ini)

TO: LA B K B B B LI O AR B BN BB BN BN RE BN BN AN BN BN RN NN

(Kapada.)

Street and NUKDEY cseesvesossssssrenss
(Jalan dan Nomber)

Town OF VAillare eeesesccccescrscracssss
(Pokan atau Kampongz)

State S O E T & O 5860 0P OGO I SN O EL eI YOIV EDSR

(Negri)
DHARITANANDA & CO,

IPOH
Advocates & Solicitors,

P.0. Box 24.

Exhibits

A B,
(continued)

A, R, Cards
in respect
of Notice of
Payment

(continued)
6th July 1963



Exhibits

A,B,
(continued)

A, R, Cards
in respect
of Notice of
Payment

(continued)
6th July 1963

134,
(Pos ~ R & P,10)
(Rev. 1/55)
POSTAL SERVICES‘DEPARTMENT; MALAYA

To be filled in by the origin
Izan di-penohl oleh pejabat yans asal

Resistered article or parcel: Letter A,R,.Express
Baran:; Berdaftar atau Banglkosan

Sent by: DHARMANANDA Advice of Delivery
Di-hantar oleh & CO, inltand Rexlstered

Letter 10
Addressed to: Ilir,Tan an menerima mail

Di-alamatkan Choo Sow  daftaran dalam Negeri,
kapada
The undersimned states

At: No, 27, Leech that the arvicle rentioned

Di Street, poh was duly delivered at the
address stated:

Posted at: Ipch Yang bertanda tangan

Telah di-poskan di- di-bawah ini menga-
takan benda yang

On 6.7.63 tersebut telah di- 20

Pada sampaikan di-alamat

yvang tersebult pada
Under Registration

Ho.,: 5078 000 Jeng Impr. &
Di=bawah No, Expr.,
Daftar Ipoh Branch
No, 27, Leech Street,
IPOH 6 JUL,63 Ipoh,
C3
Date stamp of
PERAX delivering Office 30
3 - 0 P,IL

Delete when recipient declines to sign this
card or when the card does not accompany the article
Potong apabila si-penerima engzan menanda
tangani card ini atau apabila card ini tadak ber-

serta dengan benda itu,

Delete when the completed card accompanies
the article and the recipient will sign, P

Potong apabila card yans telah di~pencai ada
bersama benda itu dan si-pendrima akan menanda tangan. 40
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135,

ON COMPLETION THIS CARD SHOULD BE RETURITED TO THE
ADDRESS SHEVN OVIaLibA

Setelah Penoh Card ini hendak-lah di-kembalikan
kapada alamat di-sebelal,

lleverse

01 POSTAL SERVICE,

(To be filled in by the sender who will
indicate below his full address)
Alzan di-penchi oleh gi-penshantar densan
nenerangken alamat-nya yang pench di-bawah
ini

TO ® 8 ¢ PO 0 8T O OO QOO0 L O EE OO S N NEOPSs0e SR

(Kapada)

Street and number TessNeeP IO EIIIIOROGERNRPROEOED
(Jalan dan Nombor)

Town or Village I N N N I N W I W A A S A S Y W
(Pekan atau Kampong)

State T C P OO OO PP OE O OA N PN OO L OIS s e sNe e 0 g 0

(Negri)

DHATMIANANDA & CO,
IPCH
Advocate & Solicitors

P.0.Box: 24,

Exhibits

A,B,
(continued)

A, R, Cards
in respect
of Notice of
Payment

(continued)
6th July 1963



Exhibits
A,

1. Cheque No,
PE/6/203323,

13th January
1961

136.

A,
1. Cheque No. PE/6/203328

5 - 6931
STALP DUTY PAID
No.2E 203328 Penang 13th Jon., 1961.
OVERSEA-CHINESE BANKING CORPORATION,

LIMITED,

(Incorporated in Singapore, Head Office,
Singapore)

PENANG

Pay t0 Cash sevencseescosssssseee O Bearer
Dollars MNine thousand.

Oversea-Chinese Banking Corp.
Ltd.,
13th Jan., 1961,
Paid
PENANG,

29,000/~
Sgd:  II, Ratna Ammal.

aeverse

Oversea~-Chinese Banking Corporation ILtd.,
13th Jan,, 1961
PENANG,

Sgd: Lee Kim Senx

-5

lHote: The original of this Exhibit No. 2
is Exhibit D.5. (Ho. 1 of 4)

10

20
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A,
(continued)

2, CHEQUE NO, PE/6/203330

5 - 6931
?.‘T P E
I'o. == 203330 Penang 21st Jan., 1961
OVERSEA~CEIITESE BANKING CORPORATION,
LIMITED
(Incorporated in Jingapore, Head Office,
Singapore)
PENANG

10
Netherlands Trading Soclety

Pay -bo CaSh. ? 90 O 90 O OER OSSP RS ool Or Bearer
vollars Twenty five thousand.

g25,000/~
Sgd: I., DNatna Ammal

Reverse

BLANEK

Note: The original of this Exhibit (No., 2 of A)
is Exhivit D,O,.

Exhibits

A,
(continued)

2. Cheque No,
PE/6/203330

2lst January
1961



Exhibits

A,
(continued)
3. Cheque No,
PE/6/203331

23rd January
1961

1338,

A,
(continued)

3. CHEQUE TNO, PE/6/203331

5 - 6931
STAMP DUTY PAID,
No. 52 203331 Penens 23rd Jan., 1961
OVERSIEA~CHIIN.ISE BANKING CORPORATION,
LIITED,
(Incorporated in Singapore, Head Office,
Singapore) 10
DENANG
Pay .to Cash PR BE S BN BN B B BY B NN B BN BCBE- S BR BN R BR AN AN J Or Bearer
Dollars Fifteen thousand,
Oversea~Chinese Banlking
Corp, Ltd.
&15, 000 S
24 JAll: 1961 PAID
PENANG
Szd. M. Ratna Ammal
leverse 20

Oversea~Chinese Danking Corporation ILtd.

Sgd: Lee Kim Seng,

Note: The original of this Exhibit (N
N \OO
is Exhibit D.7 (o, 3 of 4)
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A,
(continued)

4, CIRQUZE NO, PE/6/203327

5 - 6231
STAMP DUTY PAID

ro.E2 203327 Penang. 27th Dec. 1960,

CHINESE BANKING CORPORATION,

OVEREZEA~
LIMITE
(Incorporated in Singapore, Head Office,
10 Singapore
PENANG,
Pay 10 Cash seessseacassscssssssss,Or Bearer
Dollars Three thousand only
Oversea~Chinese Banking
Corp. Ltad.
Cash
$3,000/- 27th Dec,, 1960 PAID
Szd. MM, Ratna Ammal
Reverse
Oversea-Chinese Banking Corporation Ltd,
20 27th Dec. 1960

PENANG
Sgd:  Illegible

B

te: The original of this Exhibit (No. 4 of A)

o
ig Exhibit D.4.

Exhibits

A,
(continued)

4. Cheque No,
PE/6/203327

27th December
1960
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Exhibits A,
(contInued)
A,
(continued) 5, CHEQUE NO, PE/6/203335

5. Cheque No.
PE/6/203335 5 - 6931

Starip Duty Paid

No. I£ 203335 Penang 15th Mar., 1961
OVIERSEA-CHINESE BANKING CORPORATION
LIMITED
(Incorporated in Singapore, Head Office,
Singapore) 10
PENANG

Pay to CaSh CEE B BN B AR RE BE BN BN BN BY BN BN BN AR B BN NN BY BN W ] Or Bearer
Dollars Ten thousand

%10, 000/~

Cversea~Chinese Banliing Corp.
Ltd.
15 MAR, 1961
Paid
PENANG.

i. Ratna Ammal

Reverse 20

Oversea-Chinese Banking Corporation Ltd.,
15 MAR 1961
PENANG,

Oozd:  Illegible
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A,
(continued)

6. CIEQUE NO, PE/6/252204,

5 = 6931
STAI'P DUTY PAID

Ho. 5 252204 Penang 9th Sept., 1961

OVERSEA-CHINESE B ANKING CORPORATION,
LITIITHED
(Incorporated in Singapore

Head Office,
Singapores

10
PENANG

Fetherlands Trading Society

Pay 10 CASY cveevsevesconosnsnssansessss Ol Bearer
Deollars Pive thousand

#5,000/~
Sgd. 11, Ratna Ammal

Reverse

DL ANK

Exhibits

-LA. .
(continued)

6. Cheque No,
P1/6/252204

9th September
1961



Exhibits

A,
(continued)

7. Cheque Ho,
510664

14th February
19063

142,

A,
(continued)

7. CHEQUE NO, 510664

Cross No, 510664(3) Penang 14.2,1963
Stamp Duty Paid

NEDERLANDSCHI HANDEL MAATSCHAPPY MN.V,
(Incorporated in the Netherlemnds with Limited
Liability
(Netherlands Tradins Society)

PENANG 632 10

Payment stopped
by Drawer Payment stopped by
Drawer

Netherlands Trading Society
Booked

Payment stopped by
Drawer

Pay against this Cheque to Maha Syndicate
or Bearer Dollars Three thousand five

99 4900 S0 ¢ 9y 20

hundred only,
53 ] 5 00/"

[€2]

gd:  Lee Kim Seng

Reverse

BLANK
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A, Exhibits
(continued)
A,

0. CHZQUE NO, 511593 (continued)

8, Cheque No.
Cross No, 511593 (3) Penang 28,2,1963 511593
Stamp Duty Paid 20th February
1963

NEDERLANDSCHE IHANDEL MAATSCHAPPY, N.V,
(Incorporated in the Netherlands with Limited
Tiability
(Metherlands Trading Society)

10 PENANG 682
Payment stopped Payment stopped
by Drawer by Drawer
Booked

Netherlends Trading Society
Payr ggainst this Cheque to Cash seeeseeeons
or Dearer Dollars Twelve thousand only.

#12,000/~

Szd: Lee Xim Seng.

Reverse

20 m.T.3,



Exhibits

A,
(continued)

9, Cheque No,
512055

21st March
1863

144,

A,
(contInued)

9. CHEQUE NO, 512055

Cross No. 512055 (3) Penang  21.3.1963
Starmp Duty Paid

NEDERLANDSCHE HANDEL MAATSCHAPPY; N.V,
(Incorporated in the letherlands with Limited
Tiability
(Netl:erlands Trading Society)
PENANG 6862

Booked

Mercantile Banlc Ltd.

Payuent stopped
by Drawer,

Pzy azainst this Cheque 1o Guon HoCieeeveeose
or Bearer Dollars Three thousand and thirty seven

and cts fifty only.

53!037050
Sgd: Lee Ilim Seng

Reverse

3L ANK

10

20
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P,2, - REQUEST FOR FURTHER AND BETTER
PEHTTCULARS OF CLAIN

and
THE FURTHER AND BETTER PARTICULARS OF

lo

(printed as Documents Nos, 3 and 4)

Exhibits
P.2

Request for
FMurther and
Better Part-
iculars of
Claim,
31st July 1963
and
The Further
and Better
Particulars
of Claim,
5th August
1963



Exhibits
P10

Statutory
Declaration
of Lee Yim
Wah,

16th August
1963,

147 [ 4

P,10, - STATUTORY DECLARATION OF LEE YIM WAH

Fee of #1/- paid
on praecipe No. 142/8

Sd: Clerk,
Supreme Court, PENANG
#L.00 AUG 16 1963

M AT
g;%%gEA I, Lee Yim ¥Wah of full age
PENANG Federal Citizen, staying at No.l1l02,
6 VIII 6 Tek Soon Street, Penang do solemnly
3 and sincerely declare that:-

1. The affidavit sworn to by lMr, Tan Chow So0
the Defendant in Penangs High Court Civil Suit No,
164 of 1963, on the 5th day of August, 1963 has
been read over and explained to me.

2, I at no time went to see the said Defendant
in manner set out in paragraph 5 of the said
affidavit,

3 I at no time acted or purported to act as
the agent of one Ratnavale referred to in the
said affidavit in manner set out in paragraph 5
of the said affidavit,

4. I a2t no time stated that the said Ratnavale
as the then Assistant Controller of Foreign
Exchange, Fenang could or would utilize his
influence to act in mammer set out in varagraph
5 of the said affidavit.

5. I at no time made the arrangements referred
to in paragraph 5 of the said affidavit.

And I make this solemn declaration
conscientiously believing the same to be true and
by virtue of the provisions of the Statutory
Declarations Act, 1960,

Subscribed and solemmly declared )
by the above named Lee Yim Wah at
Ipoh this 16th day of August 1963

Before me,
Sd:
COMMISSIONER FOR OATHS
YIP SOW FOON ,
COMMISSIONER FOR OATHS,
SUPREZE COURT,
PENANG,
Explained by me
Sd:
A Sworn Interpreter, Supreme Court, Penang.

Sds
(In Chinese)

10

20

30

40
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P11

AFFTDAVIT of R. VELTELIA AND STATEMENT
OF ACCOUNT ATTACHED THERETO

IN THE HIGII COURT IN MALAYA AT PENANG
CIVIL SUIT 1963 No. 164

Between:

M. Ratna Ammsal,
No. 19, Scotland Road,
Penang Plaintiff

- angd -
Tan Chow So0,

No. 48, Prangin Road,
Penang Defendant

AFFIDAVIT

I, R. Veltema of full age, a Citizen of
Holland residing at Jesselton Road, Penang
hereby make oath and say as follows:-

l. I am the manager of Algemene Bank Netherland
N.V. General Bank of the Netherlands, Penang
formerly known as the Netherlands Trading Society,
Penang.

2+ The document now produced and shown to me

and marked "A.1" is a true copy of certain entries
in the ledger of the said Bank relating to the
defendant's current account in his trading name
Chop Soo Seng with the said Bank.

3. I am duly suthorized by the said Bank to
make this affidavit.,

4, The sald ledger was at the time of the

making of the =zaid entries thereof one of the
ordinary books in the said Bank and the said entries
were made in the said ledger in the usual and
ordinary course of buginess and the said ledger is
now in the custody or control of the said Bank.

5, I have examined thc said copy with the

P.11
Affidavit

.of R,

Veltema
and
Statement
of Account
attached
thereto

12th May
1966



P11

Affidavit
of R,
Veltema
and
Statement
of Account
attached
thereto

(continued)

12th
1966 ey

149.

original copies of the said ledger and the said
entries are true.

APPIRMED this 12th

day of ilay 1966
Before me,

Sd: R. Dorai Raju

g od: V, Veltema

Commisazioner for Oaths

I hereby certify that the above affidavit
was read, translated and explained in my
presence to the deponent whko seemed perfectly 10
to understand it and made his signature in
my presence.

Commissionsrs for Oaths

This affidavit was filed by Messrs.
Dharmenanda & Co., Advocates & Solicitors
of No, 27, Hale Street, Ipoh on behalf of the
Plaintiff above-named.



Messrs,., Soo Seng,

48, Prangin Road, Penang.

0ld-~-Balance

Account No.

161,520, 56~
161,520056-

174-, 918093—

173,598.00~

172,880,60~-

173’544-86—

1721602.86—

450

450

450

450

450

450

150

STATEMENTT

In Account with
Algemene Bank Nederland N.V,

P11
Affidavit of
R, Veltema and
Statement of
Account attached

e S SOV ——

Bill
Cheque Book
Cheques

(General Bank of the Netherlands Penang Branch) thereto
THE ITEIS AND BALANCES SHCWN BELOW SHOULD BE VERIIIED ARD THE BANK NOTIFIED OF ANY (continued)
DISCREPANCY 12th May, 1966
Date Reference Value Debit Credit Balance Remarks
1960_ ‘ Date e
DEC. 1  Bal., Brought Forward 161,520.,56 0D
Dec, 1 TR 20,007 425~
Dec. 1 PD 645,00+
Dec. 1 CS 3,900.,00+
Dec. 1 CH 4524343 834 .85~
Dec, 1 CH 4524335 494 447~
Dec, 1 CH 452,332 147,00~
Dec. 1 CH 452,337 759,80~
Dec, 1 CH 452,344 200, 00-
Dec. 1 CS 4,500,004+ 174,918.93 OD
Dec, 2 FPD 1,608.49+
Dec. 2 OR 97,707 150,00~
Dec. 2 CH 452,348 697475~
Dec. 2 CH 452,349 300,00~
Dec. 2 CH 4524333 307,44~
Dec., 2 CH 452,346 270,00~
Dec, 2 CH 452,347 380.70-
Dec, 2 CS 1,500.00+
Dec. 2 TR 318.33+ 173,598.00 0D
Dece 3 PD 542.80+
Dec. 3 CS 1,900,00+
Dec. 3 PD 1,120,10+
Dec, 3 CH 452,350 921,00~
Deo. 3 CH 452,352 1,585000_
Dec. 3 CH 452,351 132,00~
Dec., 3 CH 452,345 507 4 50— 172,880,60 OD
Dec. 5 CS 5,200,004+
Dec, 5 PD 1,189, 75+
Dec. 5 PD 650,00+
Dec. 5 D 680450+
Dec. 5 CH 452,331 1,365,00~
Dec. 5 OCS 452,328 3,000,00~
Dec., 5 CH 452,355 1,780,000~
DeC. 5 CH 452.353 739-51—
Dec. 5 CS 1,500.00+ 173,544486 OD
Dec, 6 CS 1,500,00+
Dec,s 6 PD 1,916.80+
Dec. 6 TR 504,00~
Dec. 6 CS 1,000.00+
DeO. 6 CH 4525358 160.00“
Dec. 6 CH 452,356 579.80-
DGO. 6 CH 452,357 2,731.00_
Dec. 6 CS SO0.00+ 172,602-86 0D
Dec. 7 PD 1,152.70+
Dec. 7 CS 1,100.00+
Dec, 7 CH 452,306 3,000,00~
Dec. 7 CH 452,359 2,500, 00-
Dec. 7 CH 452,362 300,00~
Dec, 7 OCH 452,364 227,50~ -
Dec. 7 CH 452,365 1,431.20-
Dec, 7 CH 452,363 24485,65-
Decos 7 €S 800,00+ 179,494.51 0D
ABBREVIATIODNS
= Draft PD = Paid in (Deposits) TR = Transfer E&OE
= Intry Reversed SC = Service Charges Al gemene Bank Nederland N.V.
= Exohange/Export SD = Sight Draft (General Bank of the Netherlands)
= Interest ST = Stamps Penang Branch.
= lliscellaneous TC¢ = Transfer Charges
= Outstation Cheques op - Telephone/Telegraph fee

Q
O
hTnnoenn

Cheque Returned
Cash

Charges, Commission etc,

& & K H

o
(9]
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Affidavit of
R, Veltema and
Statement of
Account attached
thereto

(continued)
12th May, 1966

151,

STATEMENT Accs No, 450

In Account with
Al gemene Bank Nederland N.V,
(General Bank of the Netherlands)
Penang Branch
THE ITEMS AND BALANCES SHOWN BELOW SHOULD BE VERIFIED AND THE BANK NOTIFIED
OF ANY DISCREPANCY

Messrs. Soo Seng;
48, Prangin Road, Penang

0ld-Balance Agcount No, Date Reference Value Debit Credit Balance Remarks
— 1960 date _
1794494 .51~ Bal, Brought forward 1 200.00+ 179,494 ,51 0D
179,494 ,51~ 450 Bgs. & &3 51270008
Dece 8 PD 450,00+
Dec. 8 CH 452,368 5225~
Dec, 8 CH 452,366 321,90~
Decs 8 CH 452,367 158,00~ 175,465.99 0D
175,465.99~ 450 Dec. 9 CR 244,647 50,00~
Dec., 9 CS 2,550,004+
Dec. 9 TD 199,50+
Dec., 9 PD 50,00+
Dece 9 CH 452,369 958,00~
Dec. 9 CH 452,354 150,00~ 173,824.49 0D
173,824,49- 450 Dec,10 CS 2,050,004+
Dec,10 PD 550,00+
Dec.10 PD 1,997.50+
Dec,10 CH 452,374 465,00~ 169,691,99 0D
169,691.,99~ 450 Dec.12 ©S 3,250,004+
Dec,12 PD 303435+
Dec.12 O©S 1,500,00+
Dec.12 CH 452;377 373,80~
Dec.12 CH 452,376 477490~
Dec.,12 CH 452,373 206.10-
Dec,12 CH 452,375 1,399.20~-
Dec.12 CH 452,380 384,00~
Dec.12 CH 452,360 2,000, 00-
Dec.12 CH 452,378 1,950. 50~
Dec.12 CH 452,379 603,89~
Dec.l12 CH 452,371 1,800,00~ 173,948.88 0D
173,948.,88~ 450 Dec,13 PD 1,196,504+
Dec.13 CS 1,600,00+
Dec,13 CH 452,381 465,00~ ’ 171,617.,38 0D
171,617.38- 450 Dec.14 CS 3,300,004+
PD 1,464.65+
Dec.14 CH 452,370 720. 60~
Dec,14 CH 452,384 122,50~ 167,695.83 0D
167,695.83- 450 Dec.16 PD 3,233.20+
Dec.16 CS 4,250,00+
Dec.16 160,212,63 OD
160,212.63- 450 Dec.16 CS 1,450.,00+
Deco.l6 TR 405,50~
Dec.16 CH 452,386 1,640,00~-
Dec.1l6 CH 452,361 5,000,000~
Dec,16 CH 452,382 2,700,00-
Dec.,16 CH 452,385 131,04~
Dec,16 CH 452,387 288;88— 169,095.17 0D
169,095.17- 450 Dec,17 CR 30,084 » 00~
79097 Dec.17 CS ’ 3,000.00+ E&OE
et b et et e e ot L ng-—'--:-L---z'---—-}--?]—2-—----—'-~-——--——----—-—----—-----~----—--=—-—~—::'=:—"='f-"-‘-=-'==:'—'==-"-'-‘—‘"—‘::‘:."::::.—.--- ::::::::22&522?5:::::::;_@_2&2195;6:Z:Q:Q::::::::::::::::::
- ABBREVIATIONS Algemene Bank
BL = Bill CO = Charges Commission etc. pp = Draft MS = Miscellaneous SD = Sight Draft ( Nederland W.V.
CB = Cheque Book CR = Cheque Returned ER = Entry Reversed 0S5 = Outstation Cheques ST = Stamps %eneral Bank of the
CH = Cheques C5 = Cash EX = Exchange/Export PD = Paid in (Deposits) TC = Trinsfer Charges Netherlands) Penang
I = = = Telephone/Telegraph fee Branch.,

a SC Service Charges TE
Interest & ™ Pransfex
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Affidavit of
R, Veltema and
Statement of
Account attached

152,

STATEMRENT Acc, No. 450

Messrs. Soo Seng, In Account with

%gaagrangln Road, Algemene Bank Nederland N.V. thereto
g (General Bank of the Netherlands) Penang Branch (continued)
THE ITENS AND BALANCES SHOWN BELOW SHOUID BE VERIFIED AND THE BANK NOTIFIED OF ANY DISCREPANCY 12th May, 1966
Old=-Balance Account No. Date Reference Value Debit Credit Balanee Remarks
‘ . 1960 _Date
165,970,67~ Dec,17 Bal. Brought forward 165,970.,67 OD
165,970.67- 450 Dec.17 CH 452,388 490,00~
Dec,17 CH 452,393 365,90~
Dec,17 CH 452,392 1,140,00~
Dec,17 CH 452,389 1,265,00~
Dec.l7 CH 452,390 341,25~
. Dec,17 CH 452,391 215,86~ 169,788.68 0D
169,788,.,68- 4.50 Dec.19 PD 1,329,355+
Dec,19 S 4,400, 00+
Dec.,19 TR 205,50~
Dec,19 CH 452,393 3,000,00- 167,264.83 0D
167,264 .83~ 450 Dec.20 CR 3,493 59,65~
Dec.20 CS 5,250,004+
Dec.,20 PD 1,106457+
Dec.20 PD 1,000.00+
Dec.,20 CO 5¢64-
Dec.20 TR 205,50~
Dec,20 DT 770 1,090, 74~
Dec.20 CH 452,395 460,10~
Dec,20 CH 452,396 1,585,00~
DGC.ZO BIJ 4,303.72" 167,618.61 OD
167,618,61- 450 Dec.,21 CS 2,100,000+
Dec.2l BL 1,523 15,193,18~ 180,711.79 0D
180,711.79~ 450 Dec.22 OCS 4,050,00+
Dec.22 PD 4—,993075+
Dec.,22 CH 452,399 2,080,855~
Dec.,22 CH 452,398 233.91~- 173,982.80 0D
173,982.80-~ 450 Dec,23 TD 29644,95+
Dec.23 CS 3,000,00+
Dec,23 DD 899450+
Dec.23 CH 452,401 829.84~-
Dec,23 CH 452,404 107,60~
Dec.23 CH 452,400 335,50~
Dec.23 C