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CASE FCOR THE APPELLANT RECORD

1. This is an appcal from a judgment of the p. 472(a)
TMull Court of the Supreme Court of Hong Kong

acting in its Appellate Jjurisdiction (Rigby

SePeJ., Blair-Ecrr and Huggins J.J.) dated

25th September, 1968 setting aside a Judgment

of the Supreme Court of Hong Kong acting in De 369
its original Jjurisdiction (Scholes J.) dated :

24th JdJune, 1967.

2 This action iras brought by the Appellant pp. 1-4
as Plaintiff on 17th June, 1965 Lo obtain

declarations that the Director of Public Works

for Hong Long had falled fairly and impartially

to fix a fair and reasonsble rent for certaim

property as required by the terms of a lease.

The action was brought against the Attorney

General in accordance with Section 13 of the

Crown Proceedings Ordinance, 0.18 of 1957.

3. The principal question involwved in this
£ppeal is wihether the sum fixed by the Director
of Public Worlis was the fair and reasonable

rent for the property uithout any fine or premium
and in particular (i) whether a fair and
reasonable ent should be construed as being
identical with a full market rent and (ii)
whether it was fair and resasonable that the
capital sum from which the rent was calculated
should be the same capital sum as could be
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obtained in the open market for the land,
notwithstanding tiat valuable consideration had
been paid in 1626 for an option to renew the
lease on its explry in 1963.

On 3rd Gctober, 1888 the Crown granted a
lease of Kowloon Inland Lot 537 t0 one J.D.
Humphreys. This property uas divided into
various portions called sections and various
persons became Crown Sub-lessecs of the
different sections. On 15th January, 1924 10
lladam liaria Chu De Tau becane assignee of the
underlease of 3ection ¢ of owloon Inland Lot
557. The Crown rc-ecntered on Kowloon Inland
Lot 537 on 21st lierch, 1926 for neasons
immaterial to this appeal and subscquently
offored iiadam Yau a ncw Crown Leasc of Section &
wirich was then renumbered Kowloon Inland Lot
3793. Madon Yau accepted this offer and th
lease dated 14th July, 1937 was execubted for a
term of 75 years conmmencing from l4th Junc, 20
1888 (sic) with an option Lo renecw such lease
for a further 75 years. 4 rcnt of 276.0.0 per
annum was reserved under the lease and a premium
of A12%8.78 was paid. The premium is no?t
mentioned in the ILease. On 27tk January, 1948
Madam Yau assigned her lease to the .ippellant
in consideration of tire sum of 280,000.

5. The material part of the lease for the
purpose of This appeal is as follows -

"Provided also and it is hereby further 20
agreed and declarcd that the sald Lessee

shall on the expiration of the term

hercby granted be eantitled To a renewed

Leace of the premises hereby expressed to

be demiscd for a further term of BSuVENTY

TIVE ViR without payment of any TIine

or Premium tl.crcfor and at the Rent
hercinafter mentioned and that His said
Mejesty will at the request and cost of

the said Tessce grant unto hiw or them 40
on the expiration of the term hereby granted

o new Lease of the sald premises for the

term of Seventy five years at sucl Ren@

as shall be falrly and impeartially fized

by the sald Dircctor as the fair and
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rcasonable rental value of the ground
at the date of such rcanewal."

G The ..ppellant exercised his right %o
reney the lcase by a letter dated 25th
February, 1963 written by his 3olicitors on
his behalf. The appellant was informed in
a letter dated 2nd Decewber, 1964 that the
Crown Rent would be 260,764 per annum. The
appellant did not accept that figure and
brought an action seeking, inter alia, a
declaration that the rent had not been fixed
as requircd by the terms of the Crown ILease.

7e At the trial the LAppellant gave evidence
that he had had a ten storey building
constructed on the property and that the
construction work started on 16th July, 1953.
The gross rent produced from the building was
slightly in excess of 325,000 per month.

3. John ITyons, a dcfence witness was
interposed. IHe was a Senior sstate Surveyor
in the IJong Kong Gecvernment working in the
Crown Lands and Surveys Department, o sub-
department of the TPublic Works Department.
Ir. Lyons produced a menorandum signed by

Mr., Clarke, Superintendent of Crown Lands and
surveys which swimarises the history of the
scheme of land tenure in Hong Kong whereby it
became thc practice of the Crown to grant
leases of property at a very moderate rent

known as Zone Crown Rent. These leases were

sold at auction for a jpremium. Paragraph 12
of the Memorandum shows that the practice
arcse in about 1898 of granting leascs for a
term of 75 years with an option to renew the
leasc for a further 75 years upon the sane
terms as to rent ag are contained in the

prescent lease. In these cases it 1s necessary

to fix a fair and reasonable rent. IMr. Lyons

admitted that in fixing the premium payable by

hadam Yau in 1937 the Crown had acved on the
assumption that the option to renew the lease
would be exercised. He produced a document
To ghow that this was the method adopted in
fixing the premium for the new leases of all

those tenant: who held lcases in Kowloon Inland

De
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Lot 537 under the original 1888 lease and

whose tenancy was interrupted by the

resunption of possession of Kowloon Inland Lot
537 by the Crown in 19%6. Ixr. Lyons did,
however, assert that the premium assessed in
this manner did not imclude any element of
premium for the renewal term of 75 years. In
crogss-examination he adnitted that a possible
reason for the insertion of the words "without
fine or premium" was that the premium had 10
alrecady been paid in 1S837. Ir,., Lyons stated
that the method used to assess rcat in the
presant case was to fix the Capital value of the
land for a period of 75 years. Iir. Lyone
admitted tliat the Canivel figure was the sane
figure vhich the Crown would expect to obtain

as a prcmiun in the case uhere the Crown was
disposine of a lease in consideration of a
prenium and Zone Crown Rent. The Capital

figure wes then decapitalised over 75 years 20
at 5> to arrive at an annual figure. One
clement in this annual figure is a provision
for a sinking fund. The rcegult of this is That
at the end of 75 years the lessee will have paid
in 75 annual instalnents the capital figure

plus interest on the outstanding capital at 5%.
In detornining whether the assessment was
rcasongble and feair for the lessec Mr. Lyons
first valued the land wit: the subscequently
erectod building end then deducted the cost of 30
erection and an element of profit for the

risks involved in investing in the bullding.

He then e:xpressed this as a percentage of the
value of the land and come to the conclusion
that the --pncllant could obtain a return of
o4.2% on the capital valuc. Iir. Lyons

cxpressced his conclusions thus i-

"The mental valuc of the land is purely

and simply the annual value which gives 5
Government & 5 return on the value of 14
its asset".

Tyor Ltted hore had been a
Mr. Lyons adnitted that thocre nad .
coﬁsizerable fall in the value of land in
Hong Kong since June 1963, the renewal date
for this lease

4o
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9. David inthony Baller gave e¢vidence for
the avpellent and produced an arithmetical
calcilation uwnich showed that in calculating
the capital value of the pronosed lease to
Madax Yau in 1936 the Crowsn presuned that she
should hold thwe land and enjoy its income for
such a nuwiber of years as could mathematically
be treated azs perpetuity. IMr. Bailey produced
a further detailed calculation wiich showed
the way in which the reatal figure was
calculated in 196% and how taat figure
sufficed to pay both interest on tae capital
figure and to provide a sinking fund whereby
the whole of the carital sum as worked out by
Mr. Lyons is »zid to the Crown over a perioed
of 75 ycars. This same calculation also showed
that as a result of working to only 3 places
of decimals the rent in fact assessed by the
said Director would have produced for the
Grown 221,334 morce than was required to
produce the return on the money wiich according
to lr. Lyons was that recuired by the Crown.

10, .[n affidavit of Jonu Victor lMoore was
put in evidence by the Lppcllant in which

Lr. Moore (as a Charbercd surveyor) “tpresued
he following opinion of the method waich
should have beon onployed to determine a fair
=nd reasonsble rent from the Lppellant to the
Crown

"ig no fine or premium is to be pald in
respect of the roaewuble lcase 1t ig

ny considered opinion that the revised
Crown Rent should therefore be based on
the Zone Crown Rent epplicable to the
Plaintiff's property at the dete when the
rencwal term cormenced i.c. the 24th
June, 1963%.

11l. .lex Michacl leth the Director of
Public Works for Hong Kong, gave evidence

that :s considered in consultation with expert
advisers the value to be placed upon the land
vhicl: was the subject of The ippellant's
proposed new leﬁue and arrived at a figure

of 375 per square foot, He then recorded this
valuation in a Government file. e admitted in

s,
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cross—~cxanination that having fixed a capital
value of @375 pcr square foot the remaining
part of the calculation was done by experts
in Crown Lands and Survey Departnent. He
further admitted that the value of land in
Hong Xong had declined some time agfter the
rencwal date of the said lease in 1963,

12. 1. Justice Schioles gave Judgment in the
action on 24th June, 1957 and made the
following, among other, findings :-

(1) The annual sum assessed was
calculated in the manner described by
Mr. Lyons. &Zonc Crown Rent was added to
the decapitalised sum rceached by these
calvulations;

(ii) The premium of Z1238,38 paid by
IMadam Yau was not paid for the further
tern of 75 years resulting frouw the
option To renew the original lease;

(iii) Zone Crown Rent by itself would
not be a falr or a reasonable rcnt being
for too lov and beariang no reality or
relation to economic rents;

(iv) The appellant was asked to pay
the same figure as ront as Zone Crown
Rent plus premium pelid by instalments;

(v) In assessing the rent account was
taken of the re-~devclopment value of the

property. This was a Droper consideration;

(vi) The full ucrket rental of the
property was fizzed contrary tc terms of
lease. Iie Justice Scholes expressed
1t thus: "I think that if it had been
intcended that the open merket rent was
to be fixed that the lease vould plainly
have said so, and I think that, in all
the circumsbtances, as was thought in
Kay's case, that a reasonable rent, would
be some rent below the open markct rent.

6.

10

20

30



10

20

30

40

It is ccmitted that in fact the full
-market rental value was fixed, and in the
circumnstances, for the reasons I have
given, I do not consider that that is in
accordance with the terms of the relevant
vroviso to the lease".

iccordingly [x. Justice Scholeg made the
Declaration that the rent had not been fixed
as required under the terms and provisions
of the Crown Lcasec.

13, The Respondent (4Lppellant in the Full

Court) appealcd to the Full Court by HNotice of
Motion dated 4th .ugust, 1967 and on 26th October,
1967 Served oa the Appellant (Respondent in

the Full Couxrt) notice of s Grounds of

4Appeal pursuant to an order of the Full Court
(Mills-Cwen and Piclkering J.J.) made on 24th
October, 1967. The .ippellant Served a
Respondent's Ilotice on the 17th November,

1967.

14, On 25th Septewnber, 1968 the Full Court
(Righy S.P.J. Blair-Kerr and Huggins J.J.)
delivered Judgments in which they allowed the
appeel and set aside the Judgnent of Scholes
J. and entercd judgment for the Respondent.
Rigby S.Pede agreed with the judgments of
Blair-Kerr J. and Huggins J.

Blair-Kerr» J. came inter alia to the
following conclusions :

(i) To part of the consideration for
the lcase for the period 1963-2038 for
which lessee might in 196% have opted was
included in the sum of g1238.38 paid by
Madam Chu De Yau in 1936. This sum of
312%8.38 was the price of the option
and nothing more.

(ii) There was nothing unfair or
unreasonable in the fact that in 1936
the Director fixed the rental value of
the appellant's ground on the basis of
full market value decapitalised over the

7
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whole renewal period of 75 years at 5.

(iii) The words "without payment of any
fine or premiun therefore" in the lease
refer to the granting of the new lease
and iaply that no further finc or prenium
for the exercise of tie opbtion shall be
payable by the lessce.

Huggins J. concurred with the Jjudgment of
Blaeir-Kerr J. and came inter alia to the
following coanclusions :=-

(i) The promiun paid by liadam Yau
represented nothing more than the mere
price of the optiong

(ii) The provision in the 1936 lease that

the lessee mey renew the lease for a
further term "without payment of any fine
or premium" is satisfied if nc lunn sum
is payablc at the time of renewal in
diminution of the rent;

(iii) The sinking fund provided for in
the rent did not make that figure unfalr
or unrcasonoble since the basic capital

figure upon whic:. the rent is based is the
figure whicii a willing purchaser would have

paid for the tewm of 75 years ab .the .end
of which the land would equally have
reverted to the Crown;

(iv) "he reguirement: in the lease that
the assessed rent should be fair and
recasoncble did notv restrict the Director
of Public Works to a figure below full
norket rent.

15, On 23rd October, 1968 the Full Court
(Rigby S.P.J. Blair-ierr J. and Huggins JeJ.)
ordered that in lieu of the Jjudgment for costs
passed by Scholes J. tiie Respoandent should
recover cosbs fron the aippellant to be tazed
and that the costs of the -ippeal be paid by the
Appellant to the Respondent, sucih costs to be
taxed.

8.
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16 The Lppellant served liotice of Motion

on lst Cctober, 1968 on the Attorney-General
for leave to appeal to the Privy Council
agalnst the Jjudgments of the Full Court on
25th September, 1968. On the 5th October, 1968
the appellant was granted leave to ippeal

upon terms as to costs.

17. The appellant submits that the judgment
of the Full Court of the Supreme Court of
hong Kong should be set aside and the
Judgment of ik, Justice Scholes restored for
the following, among other

REABSBOUS

(i) That the Director of Public Works in
fixing the rent assessed a capital value
which was the price he considered a
willing purchascr would have paid if the
land had been sold by public auction in
conplete disregard of the fact that the
appellant's right to renew could lhave
rrevented any such cale by public auction.
The said right to renew was purchased
for valuable consideration and its wvalue
should have been reflected by a reduction
in the said capital value as assessed by
the said Director:

(ii) That it was an erroncous method of
arriving at the fair and reasonable rent
to include an element in the annual
sun assessed equivalent to a sinking fund
which would result in the capital sum
essessed by Ibre ILyons being repaid to
the Crown in addition to annual
interest upon the part of that sum still
outstanding, so that the Crown after
75 years would have received not only the
sinking fund but also interest on the
sald capltal sun, and resumption of
possession of the land itself:

(1iii) That the said Director in purporting to
fix a fair and reasonable rent in fact
fixed a full merket rent for the land
contrary to the terms of the leasc:

9.
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(iv)

(v)

(vi)

That the said Dircctor in purportiag

to fiz a fair and reasonavle rent in fact
fixed a rent which because of erroneous
calculations was in excess of a full
market rent:

That in the premises the Full Court erred
in low in holding that the said Director
had firzed a fair and reasonable rent in

accordance wish the terms of the lease:
That in the »rcnises the full Court erred 10
in law and its decision should be reversed

and the Jjudgment of r. Justice Scholes
restored.

R alle R . STROY.;LII

10.
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