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No.8
Notice of Motion
of Appeal - 4th
August, 1967

370

No.8
Noticae of Motion of Appeal -
Lth August 1967

Civil Appeal No.33 of 1967

(On appeal from Original Jurisdiction
Action No.1382 of 1965)

IN THE SUPREME COURT OF HONG KONG
APPELLATE JURISDICTION

BETWEZE N:

CHANG LAN SHENG Plaintiff
and 10
THE ATTORNEY GENERAL Defendant

- e . e

TAKE MNOTICE that the Full Court
will be moved so soon as counsel can be heard
on behalf of the above named defendant on
appeal from such part of the decision herein
of the Honourable Mr- Justice A.D. Scholes
given herein on the 24th day of June, 1967
whereby 1t was adjuged that the rent had not
been fixed as required under the terms and
provisions of the Crown Lease. 20

Dated this 4th day of August, 1967

Sd. D.A. O'Connor

Counsel for the above
named defendant.

To the abovenamed Plaintiff

and to Messrs. Peter Mark & Co.,
Solicitors for the Plaintiff.
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No. 9
Order - 24th October 1967

. e

, 1967 No.33
IN THE SUPREME COURT OF HONG KONG

APPELLATE JURISDICTION

(On Appeal from Supreme Court Original
Jurisdiction Action No.1382 of 1965)

BETWE BN

CHANG LAN SHENG Respondent
(Plaintiff )
and
10 THE ATTORNEY GENERAL Appellant
- (Defendant)

By S,

BEFORE THE FULL COURT (THE HONOURABLE MR.
JUSTICE RICHARD HUGH MILLS~-OWENS AND THR
HONOURABLE MR. JUSTICE WILFRED FRANCIS
PICKERING) IN COURT.

G B B & R

Pl SR ning

Dated the 2Lth day of October 1967.

UPON reading the notice of motion
datea the 17th day of October, 1967 on behalf
of the defendant, and upon hearing Counsel for

20 the Appellant (Defendant) and Counsel for the
Respondent (Plaintiff) and upon reading the
affidavit of Patrick Francis Xavier Leonard
filed the 18th day of October, 1967 and the
affidavit of John David Andrew Ip filed the
21st day of October, 1967 and by consent IT
IS ORDERED :-

(1) That the Appellant do within
seven days from today file and
serve the crounds upon which he

30 relies to support his appeal
and that the same be deemed to
form part of his Notice of

In the Supreme
Court of Hong
Kong

O

No.9
Order of Full
Court =~ <&4%]
October 1967
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Order of Full
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(3)
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Appeal.

That the Respondent's notice
(if any) under Order 59 rule
6(4) of the RBules of Supreme
Court, 1967 be filed and served
within twenty-~one days from the
sexrvice of the grounds of
appeal.

That the terms of the Rules of
Supreme Court, 1967 shall

apply to the conduct and
hearing of this appeal as if
the Notice of Appeal had been
filed on the date of the filing
of the grounds of appeal, and

That the costs of the Respondent
(Flaintiff) in this application
be costs in the appeal (such
costs to be full costs of this
application).

(B.L. Jones)
Assistant Registrar-

10

20
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Nod0
_Grounds of Appeal filed pursuant to
Order-of the Full Court made herein
on the 24th day of October, 1967. -~
26th October, 1967.

CIVIL APPEAL NO.33 OF 1967

(ON APPEAL FROM ORIGINAL JURISDICTION
ACTION NO.1382 OF 19635)

IN THE SUPREME COURT CF HONG KONG
APPELLATE JURISDICTION

- e T — N——

BETWEEN:

CHANC LAN SHENG
Plaintiff/Respondent
and

THE ATTORNEY GENERAL
' Defendant/Appellant

o - TV o P cay s am

Grounds of Appeal filed pursuant to
Order of the Full Court made herein on the
24th day of October, 1967.

The above-named Defendant appeals to
the Full Court from that part of the decision
herein of the Honourable Mr. Justice A.D.
Seholes given on the 24th day of June, 1967
in which the learned Judge declared that the
rent of K.I.L. 3793 had not been fixed as
required under the terms and conditions of the
former Crown Lease relating thereto and made
a consequent Order as to costs, on the follow-
ing grounds :-

1. That in construing the proviso for
renewal in the Crown Lease dated 4th
July, 1937 as meaning that a reasonable
rent would be some rent below the open
market rent the learned Judge mis-~
directed himself in law.

In the Supreme

Court of Hong

Kong ... .
_No.Llu

Grounds of Appeal

filed pursuant

to Order of the

Full Court -

26th October

1967
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That the learned Judge misdirected
himself in law in relying on the case
of Jokn Kay v. Koy-1952, 1 A.C.R.813
assist hin in his judgment since the e
case has no relevance to the issues.

That in rcachirg the conclusion that
it was hardiy fair or for the matter
reasonable ~» to fix the rent that the
Plaintiff should be made to pay the
same figure of noney as 1if he had to
pay a fine or premium the learned
Judge misdirected himself both in law
and in facte. :

That in holding that the rent of
$60,76L.00 per annum represented the
full market rent of the property, the
learned Judge misdirected himself in
fact,

That in holding that it was admitted
that the Tull market rental value had
been fixed the learned Judge misdirected
himself in fact.

That in holding that the Plaintiff/
Bespondent was -asked to pay the same
sum of money as if he were paylinz a
premium the learned Judge misdirected
himself in fact and in law.

In view of the foregoing the learned
Judge should not have make a declaration
that the rent had not been fixed in
accordance with the terms and provisions
of the former Crown Lease relating to

K.I.L. 3793.

The TFull Court =zhall be asked to make
the following Order :-

(1) ‘That the appeal herein be allowed

and the declaration made by the
learned Judge be reversed.

(ii) That the costs of the appeal and

of the proceedings before the

10

20

30

Lo
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learned Judge be taxed and paid
by the Plaintiff/Respondent to
the Defendant/Appellant.

Dated this 26th day of October, 1967.

(Sd.) P.F.X. Leonard

- Counsel for the above-named
Defendant/Appellant

To the above-named Plaintiff/Respondent and
to his solicitors Messrs., Peter Mark & Co,

- rmem  ea e ey Smew e

In the Supreme
Court of Hong .
Kong

No,10
Grounds of Appeal.
filed pursuant
to Order of the
Full Court -
26th October
1967

(Contd. )
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To oll
The: Respondent’'s Notice-
1yt fevember, 1967..

CIVIL APPEAL NO.33 OF 1967

(ON APPEAT, P10 ORTGINAT JURISDICTION
ACTION 150.,1382 OF 1965,

IN TET SUPELID CUURT OF HOUG KONG
ARPCTILATE JURISDICTION

-~y -y

CAMNNC AN SHELG
Plaintirt/Respondent
ond
e
THEE ATTORIILY GENHRIAL
Derfendant/Anpellant

R T L R Py

TAKE NOTiIcE +trat the Plaintiff on
the hearing of this Appeal will seek to
affirm the decislicnr of the Learned Trial
Judge for tht reasons given by the Learned
Judge in bhis Judgenent, and alternatively
for onc o:» more of the following reasons -

Le Lpown Ttz true construction of the

Lease, the subjccc of thc action, a2nd in
the events which happened, the fair and

re.sonable rental value oi the ground comprised

in the sald Lzasc was approximately the
present Crown Rental usually ciarzed for

that rvarticular zone of 378 dollars per annum,

2. The Director did not, as required by
the said T.ease, falrly and impartially fix
the fair and ressonablie reatal value of the
said g.oouad, btut; contrary vo the provisions
of the said Leasc. Tlxed the amount of a
premium paysble by instalments with interest.

3 The Director did not personally fix
the alleged rent,

10
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L. The Director erred in not hearing and
considering representation on the part of the-
Plaintiff prior to fixing the alleged rent.

In the'Supreme
Court of Hong

Kong
5. That on the documentary evidence the ;g_ii
amount of premlum. was.assessed on the . Thelaé ondent's
assumption that the right of renewal should ORPOLEEAL S
Notice -~ 17th
be exercised and the Director erred in not November
taking into consideration the premium paid 1967 _
on the grant of the Lease or the fact that (Canij.

the said ground is subject to the right of
renewal conferred by the said Lease,

6, The Director erred in taking governmentv
policy intc consideration.

7 Further or alternatively the Director
erred in taking into accoun®t the value of
the building crected or to be erected on the
said ground, and/or in basing his figure on
. the maximum development po"51ble under the
Buildings Ordinance

8. The Director erred in including in the
alleged rent 5 per cent compound or simple
interest.

9. Generally the Director was wrong in
adopting a method or alternatively formula
in fixing the alleged rent which was based
on the full alleged mcrket or capital value
of the land decapitalised over the term of
renewal of 75 years at the rate of 5% per
annum and adding theretc the Zone Crown Rent
of $5,000.00 per acre per anhum.

10. The Director erred in principle in
adopting the same method or alternatively
formula for calculating the alleged rent
as was applied for fixing of premium for a
regrant of a Lease without the option for
renewal as conferred by the Plaintiff's
Lease.

11. That the Director erred in fixing the
capital value of the Plaintiff's land
arbitrately overruling the views of Govern-
ments experts thereon.



In the Supreme
Court of Hong

Kong

The Respondent's
Notice -17th

T

November

- 1967

(Contd.)
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12. Generally the  Director erred in
principle in fixing the alleged rent, or
alterpatively fixed a rent which was grossly
excesgsive.

13. The Learned Judge was wrong in
upholding the claims for privilege of the
Defendant and the Plaintiff will ask that all
relevant documents bu now- produced before
this Full Court.

14, The Respondent will be asking the

Full Court to give an indication of the manner
in which the fixing of a fair and reasonable
rent (or rental value) should be assessed and
to give some indication of the amount of rent
per ammum which would be fair and reasonable.

Sd. 4. Sanguinetti,
Counsel for the Plaintiff/Respondent.

10
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Judgment of the Honm. Sir Ivo: -
Rigby - 25th September, 1968.

IN T HE SUPRENE COURT OF HONG KONG
' (APPELLATE JURLSDICTION)
CIVIL APPEAL NO.33 OF 1967

(On appeal from Orlglnal Jurlisdiction
Action No. 1382 of 1965)

—ry " By S v B -

“CHANG LAN SHENG Plaintiff

and
THE ATTORNEY GENERAL Defendant

- -

Coram: Rigby, Blair-Kerr &
Huggins, JJ

25th September, 1968,

JUDGMNENT

Rigby, S.P.J.: I have read, re-read, and

read yet again, the judgments prepared by
me brothers Blair~Kerr and Huggins, JJ for
the purposes of this appeal. I agree with
the conclusions they have reached that this

appeal should be allowed and I do not consider

the” any useful purpose would be served by
my delivering a further supplementary
judgment to the lengthy and comprehen81ve
jrigment of Blair-Kerr, J.

In the Supreme
Court of. Hong
Kong

No.12
Judgment of the
Hon, Mr. Lir Ivc
Righy - Z5th
September 1968
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Judgment of the
Hon. Mr.
Justice™
Blair-kerr -
25th September
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No. 13

Judgmenti of the Hon. Mr. Justice
Blair-Kerr - 25th September, 1968

_;IN THE SUPREME COURT.OF HONG KONG
(Appellate Jurisdiction)
CIVIL APPEAL NO.33 OF 1967

(On,appeal,from Criginal Jurxisdiction
Action No.1382 of 1965)

BETWEE N:

CHANG T.AN SHENG Plaintiff

and

THE ATTOBNEY GENERAL Defendabt

Blair-Kerr J:

On 3rd October 1888, the Crown
demised to one John D. Humphreys, 105,618
square feet of land bounded on three sides
by Granville Road, Carnarvon Road and
Cameron Rhoad. Kowloon., and registered in
the Land Office as Kowloon Inland Lot No. 539,
Tfor the term of 75 years commencing from.
24th June, 138, the consideration being a
premium of $528 which was paid upon the
execution of the lease and an annual rent
of $484, 1In the course of time this lot
was split.up into a number of sections; and
in 1936, the lesseer of the various sections
came to some arrangement with Government
whereby Government re-—~entered on the land and
issued a new lease to the lessee of each
section., Some of the lessees accepted
Government!s offer of a "non-renecwable"
75-year lease as from 24th June 1888; the
remainder asked for, and wesre given, a
similar lease but "renewable', that is to

10
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say it contained a clause giving the lessee
the option to renew the lease for a further
term of 75 years.

The land with which we are ooncerned
in this case 1s section Q, an area of. 3, 293
square feet situated at the junction of
Carnarvon Road and Salisbury Avenue, This
section is now registered as Kowloon Inland
Lot No.3793. 1In 1624 the plaintiffls
predecessor in title, Madam Maria Chu de Yau,
purchased the residue of the Lerm for
$35000., In 1936 she surrendered her lease
of section @ 'to the Crown; and she was
given a new lease for seventy five years as
from 24th June 1888, with an option to renew
for a further term of 75 years. It is not
in:dispute that she paid a premium of
$1,238.38 although the lease makes na L
mention of this fact. The rent was increased
from $19.74% per annum to-$76 per annum for
the remaining twenty seéven years of the
term, The proviso in the lease which gave
Madam Maria Chu de Yau ‘the option to - Tenew,
reads -

Heweall ig hereby further agreed and
declared thgt the lessee shall, on

the expiration of thc term hereby
granted be entitled to a renewed

lease of :the premises hereby expressed
to be demised for a further term of
seventy five years without payment of
any fine or premiun Therefor and at

the rent hereinafter mentioned; and
that His said llajesty will at the
request and cost of the said lessee
grant unto him or them on the
expiration of the term hereby granted .
a new lease of the said premises for
the term of seventy five years at such
rent as shall be fairly and impartially
fixed by (the Director of Public Works)
as the fair and reasonable rental

* value of the ground &S the dgte of
such z<neWal ceocosevcenc -

(3]

In the Supreme
Court of Hong
Kong

No.13 - -
Judgment of.
the Hon.
Mr, Justice
Blair-kerr -~
25th September’
1968

(Contd.)
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On 27th January 1948, Madanm Chu de Yau
in consideration of the sum of $80,000
assigned to the plaintiff the residue of
the term of 75 years due to expiré on 23rd
June 1963 together with the right of renewal,
The plaintirff exercised his option in
February 1963; but it: wags not till 2nd .
December 1964 that he was informed that the
rent in respect of the renewed lease had
been fixed at {00,764 per annum.

riefly stated, the plaintiffis case
is that the Director of Publie Works
(hereinaftter referred to as "the Director")
has not fixed the rent in accordance with
the proviso in 1936 lease; that although the
figure of {60,764 is labelled ront, it in
fact includes an element of hidden Ypremium";
that this is contrary to the terms of the
proviso which stipulates that no fine or
premium shall‘be payable; that the rent fixed
is not falr and reasonable because, according
to the plaintiff, the premium which Madanm
Chu de Yau paid was calculated on the basgis
that: the option to renew would be exercised
in 1963 and that in fact the premium of -~
$1,238.38 paid by her was capitalised rent
in respect of the whole period of 102 .years
which the parties had in contemplation in
19363 that the Director has not acted
impartially; that, in any event, the figure
of $60,764 per- annum is exorbitantly high;
and that, in 811 the ecircumstances, the
Director ought to have fixed thb rent at
$378 per annum.

Some aspects of the history of lend
alienation in Hong Kong which appear to be
pertiment as a background to the issues
raised in this case are touched upon in two
documents which werc admitted in evidence in
the court below., The first is a memorandum
dated 7th August 1956 by a Mr. E.C. Clarke
who was then Assistant Superintendent of
Crown Lands. This memorandum reads in part:-
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"This memorandum deals w1th the disposal
“ of Crown land and provides information

showing Yiow the practice arose of
disposing of land "at =@ low or practi-~
cally nominal Crown rent see ces  oee
eseacssssss _.seossesBO¥al Instructions
essssedated 5th April 1843 with
reference ‘to the disposal Crown lands
direct as follows :-

'And it is Our further Willcand
. Pleasure that no sueh lands shall
“be sold or let except at public
" auctions; and that at every such
public auction, the lands to be
:then -sold or let, be put up at a
-reserved, .or -minimum price equal
to the {~ir reasonable price and
© value or annual rent thereof.!?

esus s oes - o -'no-.-;.a;o;s.-o'so'o--uo.ooo."'v
1linnuneeone seeoose 1in o despatch of
2nd Janucory 1851 the Secretary

"7 of State stated that 'after a
careful consideration of the
papers~beéfore him, and as regarded

-the system ¢f selling Crown lands
to the highest bidder of an annual
rent, stated he was decidedly of
opinion that, in future, biddings
for Crown lands should not be in
‘the form of an advance of rent,
but that any such property should
be offered for lease at a:’
moderate rent to be determined
by the Crown surveyor and that

. the competition should be in the
anount to be paid down as a
prenium for the'lease at the rent
so reserved by partles desiring
to obtain it'.

- 12, Between 1875 and 1880 or there-

about the issue of 999~year lease
ceased except in special cases
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and 75-year leases without the
option of renewal were introduced,
The issue of these leases continued
until about 1898 when the

~ standard periocd became 75 years
.renewable for a further 75 years
at 'such rent as shall be fairly
and inpertially fixed by the
surveyor to his Majesty.as the

fair and reasonable rental value 10
of the ground at the date-of such
renewal. '

13, The practice of selling land at
a low annual Crown rent which
started from the then Secretary
of State's Despatch of 1851 has
continued unchanged to the
pPresent day R R AEEET

® ® 8N 8490 WPL P EOC YT SESSESBHND ® e 30 8 [ ]

The second document is a memorandum 20
written some years ago by a Mr. Lyons, at
present Senior Estate Surveyqr in the Crown
Lands and Surveys Office, whigh ig .a sub—
department of the Public Works IEpartment
Mr. Lyons' memorandum reads 1n pwrt'~

"The ourrent method of alienating
Crown land is well known and has

been in exlistence for well over a
century. Land is sold at public
auction at a low or nominal Crown 30
rent the bidding being by way of a
premium, payable, with few exceptions,
in cash at the time of purchase.

With the passing of the years, the
amount of Crown Rent charged on any
lot has ceased to bear any
relationship to the value of the

lot in spite of the fact that an
arbitrary system of 'zones' has been
used with differing rates of rent ko
in each zone. It 1is obvious from an
inspection of a plan of these zones
that an attempt was made to correlate
these with land values but as these
latter vary relatively and within
comparatively short perlods of time
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the ‘zone rents not only remain
arbitrary but, unless.revised at
short veriods, become meaningless

cag.differential se.

The leas.iild system.of.land
tenure arose.originally from.the
tenant's need for protection by his
superior landlord for which he paid
in various forms of services. These
services were in fact both a payment
for protection and an acknowledgment
of the superior ownership of the
land by the ilandlord. In time
however the need for the services
gradually disappeared and they were
comnmuted into money payments whillst
still leaving the acknowledgment of
superior ownership.

This latter acknowledgment is
still an essential part of the
system and is one of the maln reasons
for the. payment o1 ruzut. It prevents
ahy presumptior of absolute Mowner-
gship by the tenant which otherwise
could, and in many countries, does,
arise., This 1s, incidentally, a

" cogent argument against. redemptlon
of- rent which in any case is one of

the main poiluntes in any scheme for
leasehold enfiranchisement. . Without
payment of rent the leasehold system
would: undoubtedly fail. .

It follows from this foregoing
that whilst the payment of rent at
regular intervals is an essential
part of the leasehold system as a
legal entity, the amount of the rent
is not.

Generally speaking rents fall
into two main categories:

" (1) BacK rents, l.e. periodlc

charges amounting to the full
econonmic value of wthat is being
let assessed at the date of
letting, and
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(2) Rents which are something less
than rack rents.

®® ®0® e 09 & 000N 8 0 % 9% % 00 8 C S 0T 06 SDES N e A
o900 PO N LAOCSE DO ® 0 0Cf 0 9 30033 8 e 060898
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It has long been accepted that
rent from developed land arises
from three sourcés:
1. the income derived from ownership 10
of the original powers of land and
other gifts of nature.

2. the income derived from the
investment of capital in the land.

3, the incomec derived from the
general brogress of soclety.

It is clear that a landlord who
is leasing land only (i.e., without
buildings or other capital investment)
would be entitled to charge on the
basis of items (1) and (3) above
and these would amount to. a fully
economic rent for the land 1ltself,
in other words a ground rent. The
lessee's profit would come from (2)
i.e, from the investment of his
capital. Over the yecars of course,
and with ths normal d‘enreciation 1in
the value of money, ithe amount of 30
rent ceases to be fully economic but
from the ground landlord's point of
view thils 1s conuntered by the greater
gecurity of his rent and by the
increase in the value of his reversion
due to the erfiuxion of .time.

20

Crown Hents in Hong Kong fall
into the category of rents which are
less than rack reats whatever zone
they may be in and it is now necessary 40
to examine how nmuch lower they are
than the rack rents.
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" An example is the industrial land
sold over ‘the past few years at San
Po Kong and Kwun Tong. An analysis

" of these sales shows that figures
“from $30 to upwards of $200 per sq.ft.

were obtained. The zone Crovn rent
for both areas is $1,000 per acre
per annum or $0.023 per sq.ft.

If the figures of premium are
decapitalised to give an annual
equivalent we arrive at a figure of
annual value which is comparable to
the Crown Rent, also an annual
payment, This method uniortunately
raises aifficulties in that in New
Kowloon and the New Territoriek” the
Crown 1s only a mesgne iandlord
whereau in the case of Kowloon itself
and Hong Kong Island, the Crown is
absolute ovmex> though'it is admitted
that the political situation may
make this latter statement a little
more tenuousz than it sounds.

In ecither case 1t is more simple
to compare capital values and in the
exanple quoted above, if the rent is
-capitalised at 20 years purchase the
comparison of rent to preumiunm
‘becomes $0.46 to a Tigure varying
between $30 and $100. Even at the
lower sale figure it is Jbvious that
Government 1s only recelving a

ooimum of 1,57 of its land value in

’rént. If the average figure is

taker the amount falls to less than

1%.

In the case of residential
properties the difference is more
marked still, A typical example in
a high density residential area
(Density Zone 1) might have a value
of from $120-$350 per sg. ft, i.e.
an average of say $200 with Crown
Rents in the range of $1,000 -~ $5,000
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" per acre per annum i.e. from i30.023
to $0.115, At 20 years purchase
agaln comparable figures are 30.46
to $2.30 an average being say $l.30 -~
as against a value of 200, 0.6%.
With commercial properties the
relatlonship 1s more marzed still.

It follows from this that the
actual amount of Crown Eent payable
in the Urban ireca (and it must be
stressed that the above arguments are
meant to apply only to that area)
has in practice a minimal effect on
the value of land ceeoecsescesasesse

58 0t ® s 0C 00O . 0¢C S 008 SO0 DO0866GOCS S 08008 00

The average figure of Crown Rent
paid in the Urban ares is of the
order of $0.069 per sq. ft. The
average size of lot sold in 1964
is of the order of 10,000 sq. fte.
for approximately 200 sites. The
average size of lot regranted for a
gsecond term of 75 years durlng the
same period is of tlhic order of 1,000
8qe ft. for a similar number of
sitess In all probability therefore
the average amount of Crown Rent
paid based on sales and regrants in
the urban area is of the order of
$350 ~ 5400 per site per annunm.”

It is notorious that the population
of Hong Kong has increased from approximately
1.5 million in 1949 teo just under 4 millions
in 1966. Owing to the scarcity of accomoda-
tion in the urban area, land values have
greatly increased; ard Building Regulations
have been relaxed to enable developers to
erect multi~storey blocks. Tne *'boom"
in land development in the late 1950's and
early 1960's may be judged from the following
figures taken from the Government Annual
Report for 1967- At page 330, there is a
statement of the total amounts of premium
received by Government upon " sales ™ of
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The figures

do not include sales in respect of which

In the Supreme

- . - . Court of Hong
premia were paid by iInstaiments. Starting Kong
from 1946, the approuimate figures are -  “_____
‘ ) . No.13
Pesicd DPwemia rece;ved Judgment of
bLﬁQXE‘I@_m,PB&.,_ the Hon.
1946 ~ 56 (10 years) § 67 million Bt renorn -
1956 ~ 61 (5 yeuI‘S/ : 177 million 25th Septe’nber
1961 < 62 (1 rear) ”107 million 1968
1962 ~ 63 ( 1‘year7 5234 million (Contd. )
1963 ~ 64 ( 1 year: f207 million .
1964 ~ 65°( 1 year) 143 million
1965 - 66 { 1 ycar, 375 million
1966 -~ 67 ( " yeaxr; 3 50 million

It is estlmat d (p.292 of the Beport) that
premla for the rear 157-68 will total
375 million.

On 8th February 1965, there was a
"run" on certair banks in Hong Kong. Public
confidence in tl»oc banks was shaken to the
core, A Tinancial crisis easued, Land
values dropped considerably: and such values
have not yet rcturned to their 1963 level.
Mr. Lyons said that wheorzas the premium
payable in 1963 on a 75-year leasc of KIL
3793 was estimatew at $375 per square foot,
the corresronding figure in February 1967
(when he gave ev1deaoe in the court below])
would be between %325 and ($350 per square
foot. ‘

This is the background to the issues
raised in the arpcal nou before this Court.

On the 6th June 1936, the Land Office
wrote to Madam Chu Dec Yauls agent informing
him of the terms on which Government proposed
to grant the new lease. The letter reads
in part :- '

". The term to be for 75 years from
' the 24th June 1888 renewable for
one further tcim of 75 years at
a Crown RBent Lo ¢ assessed by
the Director of Public Works.
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2, The Crown lease shall contain a

‘ covenant to maintain buildings on
the *land compriscd in the grant of
a value cf not lees than $7,000.

3. The Crovn fent to be calculated
at the rate of $1,000 per acre per
annvm now in force in the district
which gives an annual rental of
76 PET AINNUM cosescscnsccasssase

L., A premium to bc paid calculated 10
~on the a»proved method, namely
the difference between the value
of the existinz tenancy and the
valne of thz new lcase as
ascerscd rcgpectively by the
Valu:.cion and Resumption Officer.
The premium as so calculated is
$1238.28. "

- Madam Cnu dc Yauls egent asked for
a copy of the Valuation and Resumption 20
Officer’s Report; and this meze forwarded
to him by the Lend Officer on 8th July, 1836.
So far as applicable to Section Q of K.I.L.
539, it reads &~

"I set out bhelow valuation, showing

the amocunts of prenium which should

be paid upon a renewal being granted

based on the approved method laid .

down in = = = = «+ ~ = ~ = « Proposed

terms for ronewal of lease. 30

L T T R e T T T S Y S P

L I I . T T e N . . T T

KeI. L. 539 Sec. 9. (No,ll Carnarvon

o e o e L2 e

Road ). :

(a) Buildirz Coven~wnht. The section is
fully developed by the existing
house hich comprises an old
2=zt eyed villa residence which
has beecn reconstructed and added
to. A covenant to maintain
buildings to the value of %7,000 40
would be ieasconzble,
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Crown Rent

391

Revised Crown Rent. The existing
lease area included % of the site
of Salisbury Avenue abutting on
the section (o0old Crown Rent
$19.74) Approx. area of the
building site as computed from-
50! plan is 3,313 sq. ft. Amount
of new Crown Rent = 5(1000 x 3313)
43, 560

= 2‘376 p.ac - oe- = "".J

BRenewal Premium.

(i) Value of old lease
Estimated gross income of
$1,440 p.e.

Qutgoings
3 19.74% Gross Income 31,440,00

Rates 17% of

$1700:
Insurance
Repairs

+289.00 Outgoings & 551.74
8 63.00 Net Income - .5 888.26
:180.00 Years

‘ purchase for

27 years @7% _-_11.987

3551, 7k Capital Value .10,647.57

(ii) Velue of proposed lease
Eotimated net income of
3832 (i.e. .3888.26 less
difference hetween new and
old Crown Rent) --

Net Income $§ 832.00
Years purohase @ﬁ .
for, say, perpetuity 14,286

$11,885.95
Amount of premium
in therefore
‘:;11,885-96 -
©¥10,6L47.57 = ésr\ 1,238.38

e o e e s e e

Revised Crown Rent 076 Deas M
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This method of -calculation was,
according to Mr. Lyons, apparently based on
a method of calculat?on set out in a minute
written by a Mr. Kirk on 2nd April, 1926
in a Public Works Department file. This
latter minute deals with a purely hybothetlcal
casey and it reads i~

"Method of determining the premium to
be pald upon the grant of a right of
renewal for ‘a further term of 75
years to lessees who hold leases for
75 years (Non-renewable) expiring
within the mnext 30 or 40 years.

ot S ey YR B (7 S e O e ) i, sy

Assume a typical cass as under :-

«(a) Existing Lease_ terns

Lease for a term of 75 years
(non-renewable} dating from 1886.

$5.00 per annum
£5.000.

Crown Rent

Building covenant

The gross annual

rental value of the

demised premises = )3 000 estimated

to be the rents lessee. would receive

from Building to be crected

The net income derived therefrom by

the lessee = 32, 500 (53,000
less ‘500 for
Crown Rent,
Insurance &
Repailrs).

M H

(b) Proposed_terms upon grant of
right of renewal

New ..zase to be granted for 75
years from 1886 with right of
renewal for a further term of 75
years. Amended Crown Rent of
450 per annum (at say, rate of
3250 per acre) to be charged
commencing from present time.

10
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perpetuity @ 7% - 14, 28571 100

393

-~

. New building covenant of 420,000
to be imposed.

(2). Tne vaiue of Government's present
in'terest in the property consist of:~

(1) Crown rent of 35.00 per annum
recelvable for 35 years
Valued @ 35.00 x 16.37419

(Y.P. for 35 years on 5%
tables) - $81.87

(i1) Reversion to net income of
2,505 (Present gross rental
value of property less
insurance & repairs but
not Crown Rent)

Valued as under -

(Years purchase for

7
© Y.P. for 35 years
@ 7% - 12.94262
1.33804
52,505 x 1.33804 = 3,351.21
3 ) :3:“33-66

(3) The value of Government's interest
in the property on the grant of the
right of renewal is 1~

Crown Rent of $50 per annum

for 35 + 75 - 110 years,
taken as equivalent to
perpetuity @ 5% = 50 x 20 = $1,000

Note: the reversion is too remote to
have any apprecilable value.

(4) The difference between the
valuation:of $3,433.66 in (2).and the
valuation of $1,000 in (3), viz.
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22,0433.60 is _the amount of premium
:which should be paid by the lessee.

Sd. He Kirk.
i R' O.
‘2014'- 26 "

When exactly the expression "Zone
Crown Bent" was introduced is not clear; but,
according to the evidence, many years ago
it was decided by the Governor-in-~Council
that the Colony should be divided into
zones and that there should be a standard
Crown Rent in respect of all land within
each zone. For example in Tsimshatsul,
Kowloon (the area within which the plaintiffls
property is situated) the Zone Crown Rent
in 1936 was 1,000 per acre. In 1948, the
figure was raised to 5,000 per acre; and
that is the Zohe Crown Rent for land in
Tsimshatsui to-day. According to a map
produced in evidenoe, the present Zone Crown
Rent for. Yaumati is ~L,000 per acre; and
for Mongkok it is V3 OOO per acre; it is
24,000 per acre for King's Park, and 1,000
for Kowloon Tongs; and so on.

There appears to be no doubt at all
that -the -figures for Zoné Crown Rent fixed
by the Government-in-Council from time to
time bear no relation at all to the total
consideration in respect of a 'sale! of a
75~year lease of land in Hong Kong. For
example there was produced in evidence a
copy of the Particulars and Conditions of
Sale in respect of a sale of a lease for
75 years of 12,740 square feet in To Kwa Wan
Reclamation, Kowloon by public auction on
13th March 1967-. According to the map, .the
Zone Crown Rent for To Kwa Wan is 51,600 per
acre. = As regards this particular sale the
upset price was 855,000, The Zone Crowuwn
rent is 468 per annum. What has been
happening for many years is that 75-year
leases of Crown land have been put up for
auction at an’'upset or minimum "price" or
"premium". This sum is ihvariably paid at
the time of the sale; and the only apparent
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reason for retaining the system whereby a

lessee, having paid by far the greater portion

of the consideration for his lease at the
commencement of the term, c-ntinues to make
the very small annual payments labelled
"Zone Crown Rent is so that the essential
feature of the leasehold system may be
maintained. ‘ '

“‘Certain minutes from a Public Works

10 Department file relating to the fixing of
the rental value of the palintiffls land in
1963 were produced. They ».ad as foliows:-

Begrémthonfercnce Decision
Basic Premium 3350 per sq. foot.

4/10/62
M.2
20 3293 sq. feet €350 per o
sq. foot decapitalized 31,152,550
@ 5% for 75 years . 0489
. 56,360
add zone crown rent
3293 s8q. feet
@ {5,000 per sg. ft. _ 378
’n\ T 5\6! 738

e e T e e s v

Mol
My .Lyons

Re M.B_énd‘ZAfigures checked
and found correct

0 | ‘ (Sgd)
3 ! 1373/63
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Me9
Dnin.-“

3.c.
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In accordance with the terms of
the lease and with the agreed
policy and procedure laild down
at M.44 and M.45 and (206) in
L.S.0. 5296/53 a new Crown rent
for the second 75 year term has
now been calculated in M.2. I
should be grateful if you would 10
agree those figures as !'fair and
reasonable! in accordance with
the policy referred to above
irrespective of the R.G.'s
suggested reconsideration of the
policy referred to in M.55 in
L.5.0.5296/53.

I consider that the new
Crown rents as calculated are
fair and reasonable and would be
obliged if you would signify
your confirmation and adoption of
these Tigures.

20

(Sgd) R.H. Hughes
S.CIL. & S.
28/3/63
M.6

L‘ & S.

I have considered your
valuation of 350 per sq. foot
for this lot and have dlscussed 30
it with Messrs. Hughes, Stanton

- & Musson. I am of the opinion

that 1if No, 20C Carnarvon Road is
correctly valued at 400 per sq.
foot then this lot is undervalued
at 3350 per sq. foot. I consider
that 20C Carnarvon Road is over-~
valued at 5400 and I further
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consider that ;375 per sq. foot In the Supreme

is a more reasongble valuation Court of Hong
for KIL 3793. ’ Kong
(Sgdo) AnI‘I'Jo Wright I-\.}O.B\
D.P.W. Judgma t of
1/4/63 the Hon.
_ Mr, Justice
M, Blair-kerr -
: 25th September
Unrestricted Crown Rent 1968
(see M.6) (Contd.)

3293 sq. feet @ {375 ,

per sq.ft. decapitalized 1,234,875
@ 5% tor 75 years . 0489
: 10, 386

4dds Zone Crown Rent
3293 sq. feet at
135000 per acre
per annun 378

Checked Correct
Sgd, === '
1/12/64"

On the 10th August 1964, the
Superintendent Crown Lards & Surveys Office
forwarded to the plaintiffl!s solicitors a
memorandum which conveyed the Director's
decision that in the case of all "renewable"
leases if the lessee opted far a second
termr the reassessed rental value of the
the full market value of the land decapitalised
over the whole renewal period of 75 years
with interest at 5% per annum.  However, the
lessee was given a further option to limit
re~development to an agreed level, in which
case the total consideration for the renewed
term would be calculated on some figure below
the full market value. The memorandum reads
in part :-
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"At the time of expiry of the term
3 :
ég;ﬁeogﬁgime granted by. a .75-year renewable lease,
o g the lessee, under the:terms of his

mn%___w_ lease, has a right to renewal for a
Ne.13 further, term of 75 years at a reassessed

Judgment of Crown rent which, as stated in such
the Hon. lease, 'shall, in the opinion of the
Mr_ Justice Director of Public Works, be a fair
Blair-kerr - and reasonable rent for the ground.'
25th September The Director of Public Works, in

1968 accordance with legal advice, has

(Contd, ) related such reassessment of Crown

Rent to the full market value of the
land (excluding:buildings) as restricted
by the terms of the lease, at the date
of renewal. The reassessed annual
Crown rent is therefore computed on
the basis of such full market value
decapitalised over the whole renewal
period of 75 years with interest at

5% per annum, to which an addition is
made in regpect of the zone Crown rent
applicable tc the area of the land
subject to the renewal,"

The memorandum proceeded to offer the
plaintiff a choice of :

"(a) renewal on the basis of the legal
option conferred by the existing
Crown lease as mentioned above; or

(b) a new lease of the land the subject
of the application for renewal, in.
exchange for a surrender of the-
existing lease, to take effect for
a single term of 75 yearsS ecesssece
sesssecsecssse Onn the gpecial terms
and conditions which are outlined
in this statement";

and the. memorandum continued thus :-

"3, Any new lease granted in accordance
with para 2(b) of this statement.
will include terms to give effect
to the following provisions :
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(a) The development of the lot
and its uses will be subject
to any existing restriction;

(b) “The development of the lot

will in addition be restricted

to that lawfully in existence
~at the date of the commencement

of the term of the new grant;

(¢) a revised Crown rent for the

lot will be assessed based on
the value of the land subject

to such restrictions with an
addition in respect of the

normal zone rent. Subject to
this variation the computation

of the Crown RBent will be
made in accordance with the
formula mentioned in the
first paragraph of this
statement.

® 8 3 ® 8P €8 GO BT TS OO OET NS

Where a new lease has been 1ssued

under the terms of para 2(b) of

this statement the following pro-~

visions will apply:

(). If the provisions of the
_existing lease so permitted,
the Government will, on the
application. of the lessee,
modify the terms of the new
lease so as to permit

-~ redevelopment of the 1lot or

the enlargement of an existing

building on the terms and
conditions set out in this
paragraph. )

(b) The lease will be modified to

permit such redevelopment or
enlargement -~

(1) subject to the observance

of limits imposed or
created by legislation

In the Supreme
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(2) on the lessee agreeing to
the payment of a lump sum
premium representing the
difference between the full
market value of the land
after modification, such
values to be assessed in
relation to the values
existing at the date of
application for modificatlon

(3) The revised Crown rent
fixed at the commencement
of the new term will
continue in force for
the remainder of the lease

(4) The lessee will be required
to pay the whole of the
premium for themodification
within sugh time as may be
fixed by the Government.
This will in no case exceed
3 JEAYS esvacsvsscscasnsnsns
esss ‘DUuring the currency
of instalment payment of
premium, interest at the
rate of 5% p.a. will be
payable on the balance
outstanding REELERERRERY

t

% 00 9 9 00 % A eS8

By letter dated 1l4th October 1964 to
the Superintendent, Crown Lands and Surveys,
the plaintiff's solicito rs enquired what
would be the amount of rent payable under (a)
the legal option and (b) a regrant restricting
the lot to its present development, in view
of the fact that the plaintiff had only
recently erected a new building on the
premises. On 2nd December 1964, the
Superintendent replied as follows s~

Mt eesesenesesnsseal8 your clients have
only just completed the redevelopment

-~ of the lot, the restricted and the
full Crown rent will be the same and
the figure is $60,764 per annum.”
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The plaintiff had redeveloped the land
since 1948, In 1952, he demolished the old

two=-storey bullding and erected a five-storey
building at a cost of $250,000; and in 1961/62
he submitted :plans to the Building Authority
for a ten~storey building. Demolition of the
filve~-storey building was completed shortly
before 23rd June 1963. The erectign of the
ten~storey building was completed in 1964

at a cost.qf_ﬂSBO;OOO; and the cccupation
prermit issued by the Building Authority is
dated 5th June 1964,

On 23rd October 1964, the Superintendent
of .Crown Lands and Surveys asked the
Commissioner of Rating & Valuation to supply
details of the rents passing in respect of
the plaintiff's preperty (which had now been
re-numbered "45-47 Carnarvon Road"); and on
18th November 1964, the. Commissioner of
Rating & Valuatien replied thus :-~

MKIL 5793 - Ms—bfACarnarvon Boad

The above premises hgve not yet been
assessed to rates and an up-to-date
record of rents is therefore not
available at present.

However, 1 have been informed by
- the owner that the rents of some of
the floors as at 10th July 1964 were
.as follows :~

Ground floor Shop A %15,000 per month
i exclugive of rates

-First floor. - . 1i8,000 per month

o - exclusive of rates

2nd floor Flat A - 3800 per month
. inclusivce of rates

2nd floor Flat C 3900 per month
inclusive of rates

6th floor Flat B 3750 per month,
. inclusive of rates

6th floor Flat C .. {750 per month
inclusive of rates

7th floor Flat B 3750 per month
- inclusive of ratesg"
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From the above, it would appear that there

are at least two shops on the ground floor of
the building, .one .of which had been let at
$15,000 per month on 10th July 1964. It

also appears that the whole of the first

floor had been let on 10th July for :i8,000

prer month; that the remaining floors are
residential; and that on each floor there

are three flats (24 in all) of which 5 had
been let on 10th July 1964. The rents from 10
such portions of the bullding as had been let
totalled slightly under 327,000 per month.
Assuming that the other shop could be let

for $15,000 per month and that the remaining
flats (B on the 2nd floor, A, B, and C on

the 3rd, 4th and 5th floors, A on the 6th
floor, A and C on the 7th floor,-and A, B &

C on the 8th add 9th floors) had been let ~

at approximately the rents of the flats

which had been let, the total rents from the 20
entire Building -~ 1f naintained at the July
1964 level and on the basis of full occupation
- would appear to amount to 356,700, If

there are 3 shops on the ground floor, and
each were let at 15,000 per month, the

total rent for the whole building would be

A

4w7l,700-

The question of how much rent the
building was capable of producing was mot
fully explored at the trial. The plaintiff 30
gave some evidence that his monthly rents
had never exceeded 25,0003 and no witnesses
were called from the Rating & Valuation
Department to testify to the state of the
letting in February 1967 when the trial of this
action commenced. If we assume that the
plaintiff would receive on an: average‘u25 000
rer month by way of rent from his tenants,
he would be receiving four times as nuch
rent as his landlord is now asking hin to pay 4o
(i.e. receiving $300,000 per annum and
paying his landlord 960 764). If we take
336,000 as the average monthly rent received
by him ($432,000 per year) he would then be
receiving seven times as much rent as his
landlord is now asking him to pay. And if



10

20

30

Lo

103

he were to receive 56,700 per nonth from

his tenants (/680,000 per annum) he would be
receiving eleven times as much rent as his
landlord is now asking him to pay.

The plaintiff’s submission is that
throughout the whole period of the renewed
lease (1963~2038) the rent which he should
pay to the Crown is 378 per annum. If,
during those years, he were to receive
300,000 per annum from his tenants, he
wottld be receliving 800 times as much rent
as he would be paying to his landlord. And
if he were to receive from his tenants
$680,000 per year and the Crown rent were
fixed at $378 per year, the ratio would be
1800:1. . o

Reverting to the position in 1936,
according to the Eeport by the Valuation &
Resumption Officer,. the Crown lessee’s gross
income from the land was then estimated to
be 31,440 per annum. The Crown rent being
then {}76 per annum, the ratio appears to
have been 19:1.

. Mr. Lyons was, one, of the valuation
experts' on whose advice the Director relied.
In regard to the assessment of 360,764,

Mr. Lyons said in evidence :~

"I assessed the rent together with

thé Director of Public Works. I
shall assume that the capital value
for a period of 75 years, ‘and subject
to the payment -of -the zone Crown rent,
of the iland at the relevant date is
31,234,875, based on a figure of

3375 per square foot. That is the
value to the Crown for the whole 75
years. On this assumpbtion the Crown
has an asset worth this sum which 1t
has agreed to let to the lessee at a
fair and reasonable rent. The
expression fair and reasonable I take
to mean: fair and reasonable to both
parties. If Government were in a
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position to sell this land for a term
of 75 years, that is to lease it for

75 years, to any other person, without
the provision that it should be let

at a rent without fine or premium, the
sum it would recelive at the relevant
date is $1,234,875 plus the applicabple
zone Crown rent during the term. As
Government is precluded by the terms

of the lease from charging this 10
figure of capital value as a fine or
premium, 1t is necessary to discount
what figure of annual rental would

be falr and reasonable for Government
to collect and then consider whether

it would be fair and reasongble for

the lessee to pay this rent. "To make
the method clear, I should like first
to take an example; the purchaser of
real estate is considering the 20
purchase of property as an investment
which is worth 10,000 per annum.

The investor requires a return of 8%
on any money he invests; and can thus
afford to pay $125,000 for the
property, that is 123 times an annual
value of $10,000. 8% on $125,000 is
+10,000. Conversely, if the investor
is. in possession of property worth
$125,000 and requires a return of 8% 30
on his investment, he will be prepared
to let the property for $10,000. The
figure of 12% is known as the years
purchase. There is thus a clear and
distinct relationship between capital
value and snnual rental value depending
on the rate of interest required.

One is complementary to-the-other.

The figure of 125,000 mentioned
is applicable only when the income is 40
receivable in perpetuity. If the
income is for a lesser period, the
investor could not afford to pay
$125,000 because at the end of the
lease he would have nelther capital
nor income even though he had received
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8% on his capital during the currency
of the term .

If the same figure of $10,000 were
receivable for a term of 75 years,
the formula for calculating the
figure ‘6f years purchase becomes

“'not 1Q0 divided ‘by the amount of

interest, as in the case of rents
recelivable in perpetuity, but 100
divided by the rate of interest plus

~an element of sinking fund which if

invested would permit the investor
to recoup his capital by the end

of the term. In the example given,
the actual figure of years purchase
for a teminable income over 75 years
becomes divided by 0.08 + 0.0013216.,
This sum amounts to 12.297; thus the
capital value of an income of
10,000 for 75 years, allowing
interest on capital at 3% and a
sinking fund at 5% is thus $122,970.
8% of 122,970 is '39,837.60. The
sinking fund at 5% of 0.001326
multiplied by $122,970 is 3162.42,
$9,837.60 which is interest on
capital plus $162.40 the amount of
the sinking fund equals {10,000,
which was the figure of annual
income., The $162.40 if invested at
compound interest at 5% would amount
over 75 years to 122,970 and would
give the investor his capital back
when-his income ceased. It is however
unnecessary to make these complicated
calculations as they are set out in
valuation tables, normally used in
the valuation profession. Thus the
figure of years purchase to be used
as a multiplier for an income for

75 years, allowing interest on
capital and sinking fund at 5% is
shown in the -table as 19.485., A
figure of years purchase may also

be used as a device to obtain annual
value from capital value. In my
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profession it is normal to use
calculating machines for working out
these figures, and as multiplication
on’' a machine is a simpler process
than division, it is normal practice
to ure not the figure of years
purchase for division, but its
reciprocal for multiplication. This
is purely a mathematical process and

‘gives the same result. The 10
“reciprocal of the years purchase

figure of 19,485 is .0513. I should
point out at this stage that the
valuation tables referred to are
based on the assumption that payments
are made at the end of each year i.e.
in arears. Crown rent however being

‘payable half yearly is thus treated

as being paid in advance. For this
reason it is necessary to reduce the 20

multiplier .,0513 which has the effect

of reducing the rent to be paidy and
as the calculations are based on an
interest rate of ‘5%, this is
accomplished by dividing .0513 by

1.05 which has the effect of bringing

forward by one year the aasumption
on which the tables are based, of
payment in arrears, The figure used

as a multiplier is therefore .0LS8Y, 30

Referring back to the original
valuation, it will be noted that
this multiplier was used. The 5%
then is not compound interest. The
words against this multiplier are:
'decapitalised at 5% over 75 years!?.
Decapitalised means the process of
arriving at an annual value from a
capital value, and when the only
evidence available 1s of capital value, 4o
then decapitalisation is the most
satisfactory metlod of arriving at
an annual value.

As interest rates in anv Kong
are in general considerably higher
than 5% it is thus obvious that the
rent proposed for the lot in question
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is falr and reasonable from Government'!s

point .of view."

Mr. Lyons then proceeded to consider the
figure of 560,764 from the plaintiff!s
point 9f view. He said -

"It has long beén considered in the
valuation profession that income
from land is derived from 3 main
sources: (1) the income arising from
the original powers of the land to
be. used ‘for man's purposes; (2) The
income arising from thé investment of
capital in that land; and (3) The
income arising from theé gerieral
progress of society, that is the
gradual increase in .standards of
living - the value of money going
down. It is apparent from this
that where the ownership of land and
the ownership of capital invested in
the land are in different hands, the
lessee derives his income from item
(2) at the beginning of the lease
and additionally from item (3)
during the currency of the:leage.

I.should point out that the
valuation itself is referred to the
relevant date, that is during 1963
in our case, and taekes account of the
fact that the lease is intended to
endure for a further 75 years. I
should also point out that the
bparticular method does suffer from
certain disabilities; 'but is no less
valid on that account.

I now come to the figures of
assessing .rent from the lessee's
point of view, fair and reasonable
to the lessee. The first part of
the valuation is an assessment of
the capital value of the land. The
method used in this case is to value
the land plus the building and then
to @educt the cost of erecting the
building together with an element of
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profit for the risks involved in
investing in this building. I have
taken a net rental value of the .
building that could have been erected
on this-lot in June 1963 as 536,000
per month, ‘This givesra yearly
figure of 432,000, From this figure
I have deducted 10% for external
repairs and 2% for insurance, giving
a total deduction,of [:50,000. This
therefore gilves a'net annual return
in the region of 13380,000. I have
theén used a figure of years purchase
of 9 which gives a capital value of
43,420,000, that is for the 75

years. Now, as it is highly unlikely
that the building could be fully let
immediately on completion, I have

{ agssumed that it would "take the

lessee six years to let this building
fully and to build it and I have
deferred the capital wvalue quoted

for a period of three years which
gives an assumption that the bulilding
will be gradually let over the six

‘years! period. Having deferred the
- previously quoted capital value, the

final capital value of the land plus
building is 32,569,000 for the 75

. years'! lease. Now from that figure

I have deducted firstly the probable
cost of construction which I have
taken as 850,000, secondly
architects' fees and legal fees at
85,000, the legal fees on the
construction, and thirdly an element
for the developer's risk and profit
at 5375,000. These three items
total 1,310,000 which when deducted
from the capital value of 32,569,000
gives a land value of 1,259,000
which compares favourably with the
figure of land value assumed at the
beginning of this explanation of the
method, viz. 1,234,875,

I come now to the second part
of the valuation which is a valuation
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of the lessee's interest, agaln at

the relevant date, June 1963, Firstly,
the net return per annum taken from
the previous valuation is- 380,000 Kong

per year. From this, I have deducted N
the rent which it 1s proposed to lio.18
charge viz. $60,763. There is an Judgment, of the
actual income therefore of $319,237. Hon. Mr. Justice
Out of this sum, the lessee must Blair-ferr -
provide for an annual sinking fund &5th September
on the capital he has invested in 1968.

the land and this sinking fund taken (contd.)

at 5% compound interest amounts to

71,732 per ahnum, which deducted

from the actual income quoted leaves

the lessee 3317,505. Thus oh an

investment ‘of ﬁl,le,OOOith@'lessee

can expeet a return of, $317, 500 per

annum after allowing for a sinking

fund to recoup his capital at the

end of the term and for payment of

the proposed, rent.. Thls is a return

of 24.2% which cannot be con31dered

unreasonable by any means.

In the Supreme
Court of Hong

In cross~examination, Mr. Lyons was
asked why he made no allowance in his
valuation for rates, water charges,
electricity, profits tax, etc. Hls answer
was:

"They have nothing to do with it.
Electricity is not a question of
valuation. It is purely for the
lessee., The question of rates and
similar charges I had assumed were
paid by tenants. As far as business
profits tax is con¢erned, tax, being
a general imposition by Government

is never considered as a deduction to
arrive at ‘a, correct valuation.

One of the many arguments advanced
on behalf of the plaintlff in the court
below, and on this appéal was that the
Director (Mr. A.M.J.~ erght) did not
personally fix the rental value of the ground

t T
oy
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~as.required by the proviso to the lease.

I do not think that there is anything in

this point. The trial judge accepted Mr.

Lyons! evidence that he and the Director

fixed the rent together. The memorandunm

sent to the plaintiff under cover of the

letter of 10th August, 196L-indicates that

the formula for computing reassessed rental

value from the capital value of the lease

was a general one. It was not worked out 10
for the purpose of computing the reassessed

rent. of the lease of K.I.L. 3793 only. It

is clear from the letter that in all

similar circumstances in which the rent

has to be reassessed this will be done on

the basis of the full market value

decapitalised over the whole renewal period

of 75 yeéars with interest at 5% per annum.

There is no doubt at all. that Mr. Wright

had approved of this formula on the advice 20
of his experts; and in dealing with the

rerewal of the plaintiff'’s leage he fixed

the capital value at 375 per square foot.

The mere fact that in doing so he overruled

the advice of his subordinates thus

necessitating a further routine mathematical
calculation does not make any material

difference. In my view Mr. Wright

personally fixed the rental value of the

ground. 30

Of course, counsel for the piaintiff's
main submission was that if the Director
did fix the rental value of the ground, he
did not do so in accordance with the
proviso in the 1936 lease which states
that the lessee shall be entitled to a
renewed lease of 75 years "without payment

of any fine or premium"”. Counsel argued
that the words "fine or premium” as used
in the proviso mean the "price" for which 40

a 75~year lease would be sold to a success-
ful bidder at a public.auction (which is

by far the greater proportion of the total

consideration for'a 75-year lease); . that

in 1936 .the parties acted on the assumption
that the lessee, or his successor-in-~title,
would, in 1963, opt for a further term of
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75 years; and that the plaintiff having opted I S
for a second term, is now entitled to a new n the Supreme
75~-year lease in respect of the period 1963=-  Court of Hong.

2038, the only consideration being the ° Kong
nominal Zone Crown rent - at present $378 ===
per annum, No.13
~ Judgment of the
Counsel placed great reliance on the + Hon. Mr: Justice

report by the Valuation and Resumption Officer, Blair-Kerr -
particularly on the fact that in working out-  <°5th September
what he called "the renewal premium", this - 1968,
officer calculated the value of "the proposed (contd. )
lease using a multiplier apparently obtained

from valuation. tables and by taking "the

years purchase at 7% for, say, perpetuity".

From that, counsel argues that the  parties

must have contracted on the basis that the

option would, be exercised and that the sum:

of 31,238.38 paid by Madam Chu De Yau in 1936

was the whole consideration. for the second

term of 75 -years other than the nominal

Zone Crown rent; or putting it another way,

that in 1936 the lessee "bought'-a lease of

the land for 102 years (i.e. from 1936-2038)

- not merely the residue of the term expiring

in. 1963 (27.years) with an-option-to-: renew.

I am-in some doubt as to how far this
court is.at liberty.to look at minutes
written on Public Works Department files
and letters written in 1925 and 1936 by
persqns not called as witnesgses:in order
to interpret the meaning of the words-
"without fine or premium" in the proviso of
the 1936 lease. The Crown .gave very full
discovery. The Solieitor Generalls attitude
was that the court might make such use of
all these minutes and letters as it thought
fit in determining whether the .rental value
of the ground as fixed by the Director was
a fair and reasonable one. The attitude of
Counsel. for the plaintiff was that it was
open to. the Court to look at what he described
as "the antecedent circumstances”™ for any
purpose. This seemedto me to be tantamount
to suggesting that the terms of the contract
between the parties should be interpreted in
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the 1light of statements made in those minutes
and letters which stood untested in any way
by the viva voce evidence of their authors.
Indeed, that the minutes should really form
part of the contract between the parties.

I have the gravest doubts as to
whether it is open to this court to approach

.- this question in the way suggested by counsel

for the plaintiff. Even if we felt we were

freg to go outside the writtén agreement 10
between the parties, we have no knowlédge ‘of

the qualifications of the persons who wrote

the minutes on the Public Works Department

files or the qualifications of the 1936

Valuation and Resumption Officer- -We have

no reason to think that the minutes were
communicated to Madam Chu De Yau, All we

know is that the Valuation and Resumption

Officer's report was sent to her agent.

She is now an old lady of 95, permanently 20
hogpitalised; and a short statement signed

by her in St. Teresa's hospital was placed
before. the: judge.. In it she states :=-

"‘o-o.--..ooros the CI‘OWl’l oo-dooooaco;
offered a new CrowWwn Le€2SE sesscesncss

with a right of renewal for a further

tern of 75 VEAYS s oeassnescsssscsasncoce

It was a condition of the said offetr

that I be required to pay a premium’

and a reYised higher Crown Tent cece. 30

o0t e s N

She does not say what she understood by the "
word "premium".or for precisely what Purpose
she paid it. .

In 1936, the parties could not have

known whether the lessee would, or would

not, opt for a second term; and I see no

reason why we should assume that the parties

acted on the assumption that the option

would be exercised in 1963. The proviso

gave the lessee an option to renew; and it 40
means what it says. The lessee could either

opt for a further term, or not, as he chose,
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Furthermore, I am not prepared to
deduce from the method of calculation adopted
by the Valuation and’ Resumption Officer that
the parties had in mind a perlod of, 102 ‘years
and not 27 years. As the learned Solicitor
General said, the 1936 lease could have been
drawn dlfferentlv, it could have been for
the term of 102 years with "a premium"
calculated on that basis and with an option
to the lessee to surrender his lease 1n,
say, 1963. If the lease had been in that-
form, the plaintiff could have loglcally
argued as he has done in this case. 1t is
sufficient to say. that the lease was not

drawn in that way.

‘Clearly what the parties had in mind
in 1936 when the sum of 51,238.38 was
calculated was the option to renew, An
option 1s a thing of value to a lessee. .
For one thing he knows that if he exerclses
his optlon‘there is no question of ‘his
having "to.rebid for a further term.-at a
public auction; and there is no danger of
any ‘buildings on . the land reverting to the
Crown in accordance with the terms of the
lease. But how was the value of such a
thing to be quantified? One cannot look
into:the future. In 1936 nosone could have
foretold what such an option would be worth
to the lessee in 1963. It may "be that the
method of quantification of the option,
adopted by persons of whose qualifications
as valuers we know nothing, may seem a little
strange; but to those who had the job to do,
it 1s not unreasonable to suppose that some
calculation based on a profit factor must
have seemed to them.as logical as any-.

In my view no part of the consideration

for the lease for the period 1963-2038, for
whiéh the lessee might*in 1963 have opted,
was included in"the sum of 31,238.38 paid
by Madam Chu De Yau in- 1936. This sum of
$1,238.38 was theprice of the option, and
nothing more.

.

In the Supreme
Court of Hong
Kong

No,13
Judgment of the
Hon. Mr. Justice
Blair-Kerr -
25th September
1968,

(contd.)



In the Supreme
Court of Honw
Kong

No,.13
Judgment of the
Hon., Mr. Justice
Blair-Kerr -
25th September
1968,

(contd, )

41k

For a hundred years or more leases
of land have been "sold" by public auction
in Hong Kong; and people have come to think
of such leases in terms of what "price”
they would have to pay for them at a public
auction, The principal factor determining
the price is public demand; and, in 1963,
when the Director fixed the capital wvalue
of a 75-year lease of K.I.L.3793 at 375
per square foot, he did so because he was
well aware of the prices pald in recent years
by willing purchasers of leases of land in’
all districts of Hong Kong., He also
considered the value of leases of nelighbour-
ing land in the Tsim Sha Tsul area at that
time; and 3375 per square foot was his
estimate of what a willing purchaser would
have pald ‘for a 75-year lease if the land
had been auctioned in 1963. The plaintiff
has not challenged the correctness of the
Director!s assessment of the capital value
in 1963 of a 75-year lease of K.I.L.3793,
namely, 375 per square foot or 1,234,875
for the whole area of 3,293 square feet.

Now, if a purchaser of a lease of
land for 75 years would have been willing,
at the commencement of the term, to pay a
purchase price based on (3375 per square foot,
he would obviously have been prepared to
pay more if the total conslideration had
been spread over the 75-year term and he
had been regquired to pay only an annual
periodic sum. In other words the lease
is worth more to him than $375 per square
foot in terms of hard cash 1f spread over
75 years, I think the learned Solicitor
General put the point wvery succinctly thus:-~

"The correct way of looking at
this matter 18 to say to oneself:
"What annual periodic payment
would the willing lessee have
offered in competltion wlth the
willing purchaser of the assignment
who was prepared to offer 375 per
square foot?' A willing lessee
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would know very well that a landlord 1p the Supreme
~would be only too happy te take that

A e Court of Hong
lump sum, viz~ 375 per square:Todt,

and - put it to work; and therefore Kong
the willing lessee must offer by way No.13
of rent each yearia figure which Judgment of the
shall compensate the "landlord for Hon, Mr. Justice

not getting the lump sum.  If the B lair-Kerr -
willing lessee finds that 3375 per 25th September

square -foot 1s the market value of 1968
the assignment of the Crown lease, :
i.e. someone in the open market is (contd. )

prepared to buy at that figure, then
the figure for rent must have an
interest figure added on in order
that the rental value be of the

same equivalent value, '

If the willing purchaser of the 75-year
lease in. 1963 would have been prepared to
pay 31,234,875 at the commencement of the
lease, the willing lessee who wished to pay
a fixed annual rent and who wished to compete
with the willing purchaser, would take into
consideration that the landlord would not
allow this $1,234,875 to 1ie idle. “The
lessee would assume that the landlord

would put the money to- use at oncé, and

for the whole veriod of 75 years, that is

to say, that the landlord would invest the
money. --Mr, Lyons' calculations assume an
interest return of 5% - a very modest figure
for Hong Kong; and J1,234,875 invested at

5% would earn annually ﬁél,?hb simple
interest - which is $980 per year more than
the annual reassessed rent aotually fixed

by the Director,

Counsel for the plaintiff submitted
that the figure ,)60,76L contalned an
element of compound interest. He went on
to state that $1 million, if invested at
compound interest, would accumulate to 45
million at the end of 74 years. I must
confess I feiled to understand what
relevance this second statement had to the
problem now before the ccurt. The question
is not whether Government could take the
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purchase price payable at the commencement
of the term, put it in a Bank, and allow it
%o accumulate to $45 million in 74 years.
The question is: Is 560,764 a fair and

reasonable annual rent of the ground assuming

that the capital value of 31,234,875 would
be due and payable at the commencement of
the term? Of course. the whole of Mr- Lyons!’
calculations depend on whether one views
the 91,234,875 as being the !'price! which
would be due and payable at the commencement
of the term if a lease of 75 years had been
auctioned, or whether one regards the
$1,234,875 as being largely an advance of
rent. If one takes the latter view,
Government should logically pay the lessee
interest on the - -rent so advanced by him,
But, having regard to the history of the
leasehold "system as it has developed in
Hongkong "and in particular to the fact that
for over a hundred years leases of land
have been "sold" in exactly the same way as
a grant in perpetuity, it seems to me that
one must consider the fprice! or Tpremium’
as something due and payable by the lessee
the moment the hammer fall, at the auction.

On the assumption that that is the
correct view, I do not see how Mr. Lyons'
figures can be challenged.  Parry'ls
valuation tables, which are constantly used
by valuation experts, are apparently
designed to provide an annual sum which
is made up of two elements :-

(a) a figure of 5% simple interest on
the capital sum; and

(b) a figure which will yield the
capital sum over 75 years at
compound interest, this figure
being known as the sinking fund.

Therefore the multiplier provided by Parry!s
tables is made up of -

{a) 5% interest i.e. 0.05; and
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(b) .the appropriate "sinking fund" figure,
' viz. .0013216.

This latter figure 1is apparently obtalned
by use of the formula (0.05) 74 ; that is

0.0 (1.05) °
to say (1:05 to the power of 74.. If 0.05

and .0013216 are added together, the
resultant figure is 0.051322. If $1,234,875
is multipliéd by 0.051322, the annual figure
of $63,376 is obtained. One year's simple
interest on $1,234,875 is $61,744; and if
this latter figure 1s subtracted from
$63,376, the "sinking fund" annual figure

of $1,632 is obtained.

- .These figures can be checked in this
way. The reciprocal of 0.0013216 is
obtained by dividing it into 1l; and this
produces 756.654. Using this reciprocal as
a multiplier on the annual “sinking fund"
figure of $1,632, produces the original
capital sum of $1,234,859.

From these figures, it seems that
by far the greater proportion of interest

In the Supreme
Court- of Hong
Kong
No,13

Judgment of the
Hon, Mr. Justice
Blair-Kerr -
R5th September
168,

(contd. )

earned 1s simple interest i.e. always assuming

that the $1,234,859, beinz the capital value
in 1963 of a 75 year lease of K.I.L. 3793

is regarded as being due and payable at the
commencenent of the term.

In regard to Mr. Lyons' estimate of
the net rental value of the building which
could be erected on the land counsel for
the plaintiff submitted that $36,000 per
month was too high a figure. Apart from
the letter of 18th November, 1964 from the
Commissioner of Rating and Valuation, the
only evidence on this aspect was given by
the plaintiff himself in regard to his let-
tings over a short period. It is not clear
whether the learned judge even accepted
this evidence; but, in my view, it is
immaterial to this case whether he did so
or not. It seems to me that potential
earnings from land cannot depend upon the
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-

oral evidence of individual lessees in
regard to their alleged actual earnings.

If the plaintiff had chosen not to develop
the land at all, that is his privilege.

The Director was concerned with the
potential wvalue of the land, not the actual
earnings as alleged by the plaintiff In
any event, .it does not appear that the two
experts called by the plaintiff considered
that $36,000 was an unreasonable figure; 10
and - if ranything may be deduced from the
letter of 18th November, 1964 from the
Commissioner of Rating and Valuation, Mr.
Lyons! estimate of $36,000 appears to be

on the conservative side.

Ore point in Mr. Lyons' calculations
seems to call for scrutiny. He says:-

M. .. « «.. the lessee must provide

for an annual sinking fund on the 20
capital he has invested in the land

and this sinking fund taken at 5%

compound interest amounts to

$1,732 per annum, which deducted

from the actual income quoted leaves

the lessee $317,505. Thus on an

investment of $1,310,000 the lessee

can expect a return of $317,500 per

annum after allowing for a sinking

fund to recoup his capital at the 30
end of the term, and for payment of

the proposed rent. This 1s a return

of 24.2% which cannot be considered
unreasonable by any means."

A return of 24.2% on an investment is a
handsome return. On the other hand, if the
Wwords M. e+ e¢ sesesss. a-Sinking fund to
recoup his capital at the end of the term"
mean that the sinking fund is worked out

on the basis that the plaintiff will get 4o
the caplital invested by him back in 75 years,
I do not think that this would appeal to any
developer in Hong Kong today. It was put

to Mr. Lyons that land developers expected
to get their capital back in 5 years; and
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his answer was: "My own figure is 10 - 12 In the Supreme
years'. "It would appear therefore .that his Court of Hong
calculations were actually made on that basis, Kong
although in calculating his estimated gross " °__
capital vdlue, ‘he used a figure of 9 years Yo.13
purchase, Judgment of the
Even so, when I think of all the gizlrifgeriuftlce
cases which have come before me over the 25th Septerber
last’ 22 years in Hong Kong, I would, myself, 1668 ‘
have put the figure much lower than 10. - 12 - .(contd.)

years. In 1950 I remember presiding over
certain exemption applications in the
Tenancy Tribunal in which. the applicants, -

in describing how they proposed to redevelop
the land, informed’ the Tribunal that they
expected to get thelr capital back in 2% -

‘to 3 years, One developer, as I recall,

told me that he expected to get back half
his capital outlay in the form of “Key
money" from the first set of tenants. I
apprehend that "key money" is not something
which is reported to the. Commissioner of
Rating and Valuation.
© It depends, of course, how one
interprete the expression "getting one's
capital back" Not only does Mr. Lyons
estimaté that the plaintiff's annual profit
on higs investment will be 24.27, but in
arriving at the figure of $1,259,000 as
the het value of the land, Mr. Lyons said
that he had deducted $375,000 in respect of
what he called "developers' risk and profit™".
Therefore, looking at Mr. Lyons' evidence
as a whole, it would appear that the.
plaintiff w111 "oret back his capital in
less than four years.

The plaintiff's next submission was

this" that in fixing the rental value of

the lar, the Director failed .to take into
account that the bullding covenant in the
1936 lease required the lessees to maintain
on the land a building of the value of
$7,000 only; that in fixing the Crown Rent at
$60, 76& per annum, the Director was, in ;
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effect,’ forcing the plaintiff to erect a
multistorey building; and that it was wrong
‘that, upon his opting for a renewal of the.
lease, the plaintiff should be forced to
develop hls land to the maximum.

In the Supreme
Court of Hong
Kong '

No.1l3
Judgment of the
Hon. Mr. Justice
Blair-Kerr -
25th September
1968,

I do not agree with this submission,.
The Director's duty was to fix the rental
value of the land at the date of the renewal
of the lease, The rental value of the land
must be based on the profits which may be
made out of the land; and in 1963, and’ indeed
today, the profits which may be made out of
land in the Tsim Sha Tsul district of Kowloon
were, and are, very great. The covenant in
the plaintiff'!s lease was not a factor to be
considered in ascertaining such rental value;
and furthermore the extent to which the
plaintiff chooses to develop the land is
entirely a matter for him.

(contd, )

Although the plaintiff did not dispute
that the capital value of a 75-year lease of
KIL 3793 in 1963 was $375 per square foot,
he argued that the Director was precluded
from valuing the land on this basis in
April 1963 because in February 1963 the
prlaintiff had exercised his optilon and
therefore he was in as good a position as
if he had been given a lease for 75 years;
that the land was therefore "encumbered";
that all that the Crown had to sell was the
reversion; and that, in the circumstances,
211 the Crown was entltled to was the zone
Crown rent plus a few hundred dollars for
the reversion. '

I do not think there is any substance
in this argument, Undoubtedly the Crown
would, at the end of the 75-year term, be
entitled to the reverslion; but they are
entitled to the rental value of the land in
the meantime; and , as I have already said,
I think the Crown are correct in their
submission that the proper way to look at
the matter is to ask oneself what a willing
purchaser- would have been prepared to pay
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For an assignment of the ‘lease in 1963.

That establishes the value of the 75-year term,
One should then ask oneself what a willing
'lessee would offer as rent in order to
compete with a willing purchaser who has
offered $1,234.875., In arguing thus, the
Crown do not suggest that in April 1963

they were in a position to sell the lease

to somcone other than the plalntlff But . .
nevertheless in 1963 the Director's duty

was to determine "the rental value of the
ground, " not the value oOf the reversion. .
The Crown had, during th: term of the lease, .
the right to'receive the frental value. of :
the ground{ and the r“ntal value of ‘the
ground is based on the profits which can

be made out of the ground. The learned

judge deals with that:argument in this way :-

"Tf.one uses the value of land as a

basis for fixing rent for a term of
'75 years, the 1ease beéing from A to

B it seems to me to be incorréct to

say that the land has no valué,

except for its reversion, on account
~-of it being encumbered for 75 years,

and it is similar to saying that-

when A sells an apple to 8, ;the ;

price of the apple hdving-to be fixed |

according to its value; -that the

apple has no valus ta A or danyone

else because it has been sold to B,

and that therefore A should get no

price for the applb.7 On the other

hand, if .one says that the only

Value of the land (apart from its

remote reversion) is ‘the rent reserved

under the lease, that, is the very thing

that one is tr¥ing to assesss from

the value of the land, and Of it is

said that the Jland (ekcept for the

remote reversiocn) has no value

avart from the .rent, the land being

encunbered, no logical progress 1is

made. If 4 leases land to 8, and the

rent is to be assessed based on the

value of the land system, (sic) in
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my oplnion one has to take the wvalue
of the land as though 1t were not
encumbered by the lease to B in order
to work out the rent under the lease,"

I agree.

As previously stated, the 105,618
square feet originally leased to John D.
Humphreys in 1888 became split up into a
number of sections; and in 1936 the lessees
of those sections were each given a new

lease.

Some of the leases were

"rnon~

renewable; and some were "renewable',
The plaintiff and defendant each submitted
a schedule giving detalls of a number of

regrants and renewals in respect of
properties in the Granville Road/Carnarvon

Road aresa,

the 1888 lease in favour of John D,

Humphreys.

The following is based on

some of which formed part of

information contained in the plaintiff's

schedule.

all "non-renewable" :~

The leases in question were

Premises | Area Orig. {Present Premium |[Date ofﬁa
1in Crown |Zone Crown new
sq.ft.| Rent |Rent at Agree~
the rate ment
of $5,000
per acre
Total ) Cents
per
3g.ft.
L1/43 2130 $12 ﬁZ&h. $0.1145] $42,430{9.10.53
Carnarvon ! by 10
Road k [ years
(KIL6394) of
$5,232.
3 per
J; year.
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.*“Premiéeé'

] Tt.

Areal
in
Sq e

Orig.
Crown
Rent

20B
Carnarvon
Road
(KIL6709)

33

Carnarvon
Road
(KIL7297)

35

Carnarvon
Road |
(K;L7286)

39

Carnarvon
Road tr
(KIL7325)

18/184A
Carnarvon
Road

o1 L
Carnarvon
Road

(KIL7709)

16

Carnarvon
Road ‘
(KIL7990)

(KIL7290) 

41370

1468

3874

3489 ¢

1435

e

3380

987.

$6.

$6.

$18..

#6.

$16.

$6.

Presgerit

Zone Crown
Rent at the *
rate of | -

1$5,000 per

acre.

‘Toﬁql Cents

__{per

sqQ.ft,

$168.| $0.1144

$h&%. $0.1146
$0.1146
$0.1142

$388.

3

$0.1147
!
$114.

P $0.1155

$158.1$0.1153

, Premium ‘Iﬁté o'f

new Agred
ment

joum

$49, 545
by 75
years of

%2 , 422 ."‘ ‘
ber year
$170, 844
by 20
years of
$13,052.
per year
$150,724
by 20 !

years of

$11, 516

per year
$751338'
by 74

years of

$3 3 681"’.
per year

$168,290
by 75
years of:

%8)230.
per year

$68,955
by 80

years of
$3,351
per year
$128,819
by 75

years of

$6,299,
per year

19,975?
1é;9f57
h;10.57
11,10.57

2.10.58

15.11.60 1
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(contd,)

WB&7C

53

Carnarvon
IRoad
(KIL.8261)

56/61

Carnarvon
RBoad ]
(KIL86L5)

55

Carnarvon
Road
(KIL8826)

57
Carnarvony
Road

(KIL9O4E)

Salisgbury
Avenue
(KIL9201)

—t

1060

2426

820

830

3730

$6.

$14.

$7-

$27.35

$18.05

|Present

Zone Crouwn
Rent at the
rate of
$5,000 per
acre

3
Total| Cents

——— per

$278.

$9L.

$u28

|

sqg.ft.
$122.1$0.1150

F $0.1145

$0.1146

$96. 1$0.1156

|

|

l

i

Premium

Date of
New

Agree-

nent

$196, 006
raid on
2L.8.62

$389,204
by 21

years of
$40,80L,
per year

$15u,462{
paild on
26.11.63

$171,200
by 21
years of
$17,890
per year
(Interest
@ 10%)

$o.1147i$505,ooo

by 21
years of

$52,975.
per year

30.5.62

12.1.63

11.7.63

11.7.63

20.4.64

The following are details extracted from

the defendant!s schedule,

The leases of the

properties included in this schedule all expired
on 23rd June, 1963 and they were "renewablel;

two of the lessees accepted the so-called "option
(a)" contained in the memorandum of 10th August,
1964, that is to say they accepted the reassessed
annual rent which had been calculated on the basis
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h2s

of full market value decapitalised over
the whole renewal pericd of 75 years at 5%
per annum. The remainder negotiated with

In the Supreme
Court of Hong
Kong '
No.,13 -
Judgment -of the
Hon., Mr. Justice
Blair-Kerr -
25th September

terms based .on the so-called "option (b)"
in the memorandum, that is to say their
rent was calculated on the understanding
that development would be restricted to

some agreed level short of full development.

ville BRd.

The defendant's schedule glves the following qjggq
details :~ .(contd )
Address Area Capital " Ground Rent
én “giiuz option (a) option (b)
f%' o 9*1egal optbn  Restricted to
* * including existing
Zone Crown devebpment
Rent _
Rent Rent Rent - Rent
per Q. ‘per sq.
foot foot
Lo 3239 375 $59,767 $18.50 - -
Carnarvon :
Road
2 Salige- 1141 - - -~ $10,588 $9.27
bury Ave. '
3 Salis~ 2217 $200  $21,936 $9.80 - -
bury Ave.
6 Salis- 1092 ' - - - $8;912 -$8.16
bury Ave.
7 Salls- 1069 - ~ - $9,500 $8.90
bury Ave.
7A Salis- 1060 - ~ - $6,426 - $6.06
bury Ave.
12/12A 1480 - - - $12,922 $8.74
Salisbury
Ave. R
34 Gren- 2672 = - - $11,590 .$4.33
ville Rd. ‘
36 Gran- 2507 - - ~  §11,590 4,61
ville RA4. Sl
38 Gran- 2494 - - - $11,590 *4.63
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Address AreafCapital ‘ ? - Ground Rent
;n Viiuz option (a) option (b)
f%' ?o & 9¢jegal option Restricted to
* © including existing
Zone. Crown development
Hent S
Bent Rent Bent Rent
per sq. - DETr SQ.
i foot foot
ville-Rd. : :
42 Gran- 2464 @~ - - $11,590 $4.59
ville Rds
LY Gran- 2451 - ~ - 211,590 44,73
ville Rd. - - -
46 Gran- 2435 - - ~ 5 9,094 $3.74
ville Rd,

Some of the figures in the plaintiffls
schedule are no indication of present~day land
values in Tsimshatsul because thé regrants were
made over 10 years ago. Nevertheless, they do
show how land values have Increased in recent
yearss~

41/43 Carnarvon Road (K.I.L. 6394)

In this case the - premium -payable in
1953 works out at only ‘20 per square foot.

20B Carnarvon Road (K.I.L. 6709)°

In this case the -premium -payable in
1956 works out at {34 per square foot; and
payment of the $49,545 was spread over the
whole period of the renewed lease; that is to
say at the end of the term (viz. in the year
2031) the lessee shall have paid by way of
premium {;181,650,

39_Carnarvon Road (K.I.L. 7325)

In this case the 175,338 premiunm
payable in 1957 works out at 352 per square
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foot. It i1s payable by 74 instalments of
$3,684 per year. Therefore, by the year 2031
the lessee shall have paid by way of premium
(and interest thereon) 272,616, :

18/18A Carnarvon Road (K.I.L. 7290)

In this case the 168,290 premium
payable in 1957 works out at approximately
u50 rer square foot., It 1is payable by 75
instalments of 38,230 per annum. Therefore
by the year 2032. the lessee shall have paid
by way of premium (and interest thereon) N
$617,150. .

51 Carnarvon Road (K. I.L 7909)

In this case the “66 955 premium
payable in 1958 works out at approximately .
370 per square foot. It is payable by 80
instalments of 53,351 per year. Therefore
by the year 2038, the lessee shall have
paid 268,080 by way of premium and interest
thereon,

16 Carnarvon Road (K.I.L. 7990)

In this case the $128,819 premium
payable in 1960 works out at (94 per square
foot. It is payable by 75 Yastalments of:
“6,299. Therefore, by the year 2035, the
lessee shall have paid ;472,425 by way of
premium and interest thereon.

53 Carnarvon Road (K.I.L. 8261)

In this case the 5196,006 premium
paid in 1962 works out at {185 per square
foot.

59/61 Carnarvon Road (K.I.L. 8645)

In this case the 389,204 ' premium
payable in January 1963 works out at 5165
per square foot. It is payable by 21 instal~
ments of 540,804, Therefore by the year 1983
the lessee shall hgve paid {856,884, or

In the Supreme
Court of Hong
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Blair-Kerr -
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(contd.)
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In the Supreme approximately $350 per square foot. v
Court of Hong T : ,
Kong 55 Carnarvon'Road (K.I.L. 8826)

—§;:i5 In' this case'the {154,462 premium -

Judgment of the Pald 1in 1963 works out at %188 per square
Hon, Mr. Justice foot. ‘

Blair-Kerr - 25th
September, 1968. 57 Carnarvon Road (K.I.L. 9046)

(contd. )

In this case the $171,200 premium
payable in 1963 works out at {$206 per
square foot. It is payable by 21 instalments
of $17,890 per year. . Therefore by the year
1983, the lessee shall have paid 375,690,
450 per square foot.

7B _and 7C Sallsburv Avenue

In this case the 505,000 payable
in 1964 works out at $136 per square foot.
It is payable by 21 instalments of 152,975
per year. Therefore by 1985 the lessee
shall have paid $1, 112 ,475, or approximately
3300 per square foot.

The reassessed annual rental value
of the plaintiff's land, viz. $60,764 per
annum, works out at $l8.50 per square foot
per ennum. It would appear that there are
only two properties in the defendant's
schedule which are of -any use for purposes
of comparison, viz. 49 Carnarvon Road and
3 Salisbury Avenue. In each of these two -
cases, the lessee agreed to pay a reassessed
monthly rental ealculated from the full
market value of the land. The remaining
figures would appear to be useless for
purposes of comparison with the rent fixed
for the plaintiff's:property. None of the
lessees gave evidence; but it seems to be
common ground that they agreed to restrict
development in some way in accordance with
the "option (b)" contained in ‘the memorandum
of 10th August 1964, and that each case
was dealt with on its own merits, In those
cases there was no question of fixing a full
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capital Value of the land and then decaplt~-
alising in order to fix the annual ‘rental,

~ As regards 3 Salishury Avenue, the
learned” Judge has found that this is a less;
valuable site. From the .map, it appears to
be situated in a side lane at the end of =
Salisbury Avenue. The evidence appears to
support the view that, having regard to its
location, $200 per square foot capital value
(or $9.80 per square foot per annum
decapitalised rental value) was fair and
reasonable, in the circumstances.

However, L9 Garnarvon Road may
undoubtedly be used for purposes. of
comparison. This property 1s a corner
property situated at the junction of Salis=-
bury Avenue and Carnarvon Road; on the North
side of Salisbury Avenue. The plaintiffls

property is directly opposite 49 Carnarvon
Road on the pouth side of Salisbury Avenue;
and* it is also a .corner property. Clearly,
both propertles are valuable, The capital
value of a. 75=year lease of 49 Carnarvon
Road was also fixed at $375 per square foot;
and the rental value of the ground was
calculated by the same method as.was adopted
in the case of the plaintiffl!s property.

There was evidence that the developer
who had.built the multistorey block on No.49
Carnarvon Boad had "sold" many of the flats
before the bulldlng was completeds; and it was
submitted by Counsel for the plaintiff that -
he must have been under a certain amount of
pressure to agree. what he considered to be
a very high rental value of the ground viz.
$59,767. However, the question is whether
the rental value of the ground is fair and
reasonable ~ not whether the lessee disliked-
paying so much. It ls not surprising that
lessees who, for many years, had been paying
a few dollars per month for valuable property
would object to any attempt to bring the
rental value of the ground up to' some figure
based on the full market value.

In the Supreme
Court of Hong
Kong

No.13
Judgment of the
Hon. Mr, Justice
Blair-Kerr - 25th
September 1968,

(contd. )
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The original rents of the properties
shown in the plaintiff!s schedule appear to
be ridiculously low by modern standards.

It seems incredible today that for years

and years the rent of each of these valuable
properties was only a few dollars per month.
But what is also very obvious from the
plaintiff's schedule is that during the

last 10 years lessees have been getting most
favourable terms on certaln regrants.

Take 18/18A Carnarvon Road (KIL 7290) - an
area ol 3380 square feet at the junction of
Cameron Road and Carnarvon Road. Upon the
regrant of this property in October 1957,
the premium worked out at $50 per square
foot. If the plaintiff's property was worth
#$375 per square foot in 1963, it is diffieult
to see how 18/18A Carnarvon Road could
possibly be worth less. U41/43 Carnarvon
Road (KIL 6394) is a much smaller plot of
land and its redeveldépment potential is
less, But it is also situated on the

corner of Carnarvon Road and Cameron Road,
opposite 18/18A Carnarvon Boad. The premium
payable in 1953 was only $20 per square foot.
On the other hand, in the case of 53
Carnarvon Road, which is situated at the
corner of Carnarvon Road and Granville Road
at the north~west corner of the block bounded
by Granville Road/Carnarvon Road/Cameron
Road, although 1t is much smaller than

KIL 6394, the premium on the 1962 regrant
worked out at $185 per square foot. It is
only if one adds up what the lessee shall
have paid in 21 years time that the total
figure works out at $350 per square foot,

But even in 1963 lessees appear to
hate been getting bargains. 59/61 Carnarvon
Road (KIL 8645) is situated on the corner:
of Carnarvon Road and Kimberley Road. The
premium on the regrant in January 1963
worked out at $165 per square foot.

What appears to emerge from the
whole of the evidence is that about the
beginning of 1963, theé Hong Kong Government
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realised that the public (as represented by In the Supreme
Government) was not getting its fair share Court of Hong
of rising property values; that the land Kong
valuation experts in the Crown Lands & Surveys N
Office were asked to advise; that a "regrant No.13
conference" was held; that the whole question  jyggment of the
of land values was thoroughly discussed; Hon. Mr. Justice
and that it-was decided, (probably for the Blair-Kerr -
first time' in the hlstory of Hong Kong) 25th September
that in future land values‘would be worked 1968,

out strictly in accordance withigenerally (contd. )

accepted 1and valuatlon pPrinciples.
Naturally, Crown lessees, who had been making
fortunes out of land for years, did not like
it; and to make matters worse for them,

there was the temporary fall in land values
in 1965.

But can it be said that, having
regard to all the circumstances, (including
the probable depreciation in the value of
money over the next 75 years) $60,764 is
not a fair and reasonable figure?

What the plaintiff and his
successors shall have paid at the end of
75 years may be easily calculated by
multiplying $60,764 by 75 which gives a
total of $4,557,300. If the land had been
auctioned to some ather person, the premium
payable would have been $1,234,859 and the
lessee and his successors would then have
pald Zone Crown Rent of $378 per year for
75 years, making a total consideration of
$1,234,859 plus #$28,450 i.e. $1,263,309,

During the hearing of the appeal,
counsel for the plaintiff complained that
his client had not been,given the opportunity
of paying the $1,234,859 being the premium
for a lease for 75 years celculated on the
basis of $375 per square foot. The answer
to that would appear to be that from the
beginning the plaintiff has maintained that
he is entitled to a renewed lease of the
land for 75 years in consideration of the
annual zone Crown rent -applicable viz. $378
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per year. He has never offered to pay .
$1,234,859 as the capitalised value of the
75=-year lease. But, if he ever did offer
to do so, the Crown could hardly refuse
his offer.

Another submission made by counsel
for the plaintiff was that the Director
failed to take account of the fact that the
lease of the whole of New Kowloon and the
New Territories ends in 1997, and that 10
this would materially affect the position
of lessees in the remainder of the Colony.
I do not think that the Director erred in
apparently failing to take account of this.
No one can possibly say today what the
position of llew Kowloon and the New
Territories will be in 29 years from now.

The last group of submissions made
on behalf of the plaintiff may be. summarilzed
thus: that 1n carrying out his duties 20
under the proviso the Director was in the
position of an arbitrator or quasi
arbitrator; that he did not give the
plaintiff an opportunity of being heard
before the rent was fixed; and that
consequently the Director's decision 1is
a nullity; alternatively that.if the
Director was not an arbitrator, ‘he must
be regarded as a valuer because there is
no intermedigte position he could have held; 30
but that he was not im fact an expert
valuer; and therefore he should not have
undertaken the job of valuation; that
having undertaken the job he wrongly
overruled the opinion of his experts and
fixed the capital value of the land at a
higher figure than Mr. Lyons and Mr. Hughes
had originally suggested that it should be
fixed; that he allowed himself to be
improperly influenced by Government policy 40
as appears from the various minutes before
the court; and finally that his valuation
is so excessively high any way that he
must have acted on some wrong principle
and that this court should accordingly set
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it aside.
In the Supreme

I found it rather difficult to. . Court of Hong
follow the loglc of the argument that if Kong '
the Director was not an arbitrator. he must —-o--
be regarded as .a valuer but that he was No:l3
not.a Valuer bécause he sald he was:not an Judgment of the
expert in’valuation but that nevertheless Hon, Mr. Justice
he was wrong in ove“ruling his experts and Blair-Kerr -
ought to have been an expert himself etc.. 25th "September
As the Solicitor-General sald, the parties 1968.
to this contract were at 11berty to appoint (contd. )

anyone they liked to fix .the reassessed
rental value of tHe land; and if they_had
chosen someone who had no ¥nowledge of land
valuation his valuation could not have been
impeached on the ground that he was not an
expert in land wvaluation. On the other
hand it 1s equally difficult to see how a
person ignorant of the principles of land
valuation could be criticised for taking
advice from experts before reaching an
honest conclusions,

Be that as it may, Mr. Wright was
by no means without professional qualifica-
tions. He told the court that in addition
to being an associate of the Royal Institute
of British Architects, he was a Fellow of
the Royal Institution of Chartered Surveyors.
Mr. Lyons who. 1s Senior Estate Surveyor in
the Crouwn Lands & Surveys Office said that
he was a Bachelor of Science in Estate
Management (London), a Fellow of the Royal
Institution of Chartered Surveyors, a
Fellow. of the Chartered Surveyors & Estate
Agents! Institute, and a Fellow of the
Institute of Arbitrators. It is not known
what are the profe551ona1 gualificatlons
of the other officers employed in the
Crown Lands & Surveys Office who dealt
with KIL 3793 and whose advice was avallable
to Mr. Wright. ;

 Mr. Wright did not profess: to be
an expert valuer but 1t is quite obvious

......
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that he has been head of the Public Works
Department for a number of years, that he
knows a great deal about land values in
Hongkong; and tlearly in the Crown Lands

& Surveys Office he had avallable to him:
the advice of a number of highly qualified
surveyors. This sub-department has been
concerned with the valuation and alienation
of Crown land for over 100 years.

In support of his contention that 10
the Director was either an arbitrator or
quasl=~arbitrator, counsel for the plaintiff
relied upon the decision of the Court of
Appeal in Chambers v. Goldthorpe(l). The
question 1ln that case was whether an
architect employed for reward by a building
owner to ascertain the amount due to the
contractor and to certify the same under
the contract, occupied the position of an
arbitrator and therefore not liable to an 20
action by the bullding owner for negligence
In the exercise of those functions. At
P.638 Collins C.J. saild:i-

"What then, is the position of an
architect who, under a contract

such as that here 1ln question,

has to glve a certificate, which

is to be find and binding, not

only on his employer, but zlso on 30
the other party to this contract?
Can he address himself to his duty -
in the matter of giving that
certificate free from any obligation
towards that other party, or is he
placed in a position in which it is
his duty to exercise his judgment
impartially as between the parties
to the contract? It appears to me-
that he 1s placed in the last~
mentioned positlon. That belng L0
so, the case seems to come exactly
within the law as laid down in
Stevenson v. Watson(2)...ieeieseas
Lord COleridge COJ 4 ¢ 8 0809 S0 e S
laid down the law as being that,

(1) (1901) 1 K.B.624 (2) 4 C.P.D. 148,



10

20

30

Lo

435

when a matter is left by two parties
to the judgment of a third, who is
to determine their rights, and the
task of so doing is not a mere
matter of arithmetic but involves
skill and knowledge, he 1is in the
position of a quasi arbitrator, and

no action will lie against him ....
n

2 % 85 2 8 9 S P ww s TSSO N eSS S e e "t

An arbitration is defined 1in
Helsbury'!s.Laws of England (3rd Ed.) Vol.2,
p.2, as follows :- . -

"An arbitration is a reference of a
dispute or difference between not
less than two parties for determina-
tion, after hearing both sides in

~a judicial manner, by a person or
persons other than a court of
competent jurisdiction."

Cases which have come before the courts
have frequently involved architects and
engineers engaged by bullding owners under
a building contract.. The law is stated in
Halsbury (3rd Ed.) Vol.39, p.521, thus -

M eessseess. When architects and
engineers have to decide matters by
the exercise of their skill and
knowledge of the particular. subject
on which they have to give a decision,
or when their certificate or
determination {(not award) is made

a condition precedent .to the
contractors!' right to payment, they
.are not arbitrators. When architects
or engineers have to decilde the

wlue of works done by the contractor,
they are.prima facle valuers and

l’lot arbitratO'I‘S. PSS U ATLUTOOEBLESOELLOS
The important question is the
intention of the parties. If they
intend to have a valuation, and not

a judicial enquiry, the fact of the
prerson hearing evidence will not

In the Supreme
Court of Hong
Kong
Ne.13

Judgment of the
Hon, Mr., Justice
Blair-Kerr -
25th September
1968,

(contd, )
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overrule their intention, and his
determination is a valuation, and

not an award, And it does not matter
whether the architect is called an
arbitrator if the intention of the
parties was that he should act as a
valuer or certifier.

Whether the clause referring matters
arlsing under the contract to the

architect 1is 1ntended to provide for 10
a judiclal engwiry or not, the

tendency is to treat the matter as

an arbitration agreement, even in

cases where the subject matter of

the architect!s determination may

not require a judicial enquiry.

But when the architect has given his
decision as a certifier without the
contractor having previously claimed

to be heard by him, or to be allowed 20
to adduce evidence, the tendency is

to treat the intention of the partiles

as being that he should determine

by the exercise of his skill and

judgment, and not judicially."

A veluer is defined in HalsBury (32d Ed.)
Vol.39, p.l, as :-

"eeesseees a person who sets a price
upon or who estimates the worth or
the value of property." 30

At page 4, the learned editors say i~

"The distiriction between valuation
and arbitration 1ls usually expressed
by saying that an arbitrator is
appointed to determine a certain

- matter, 'guch as the price of goods,

for the purpose of settling a

dispute which has arisen between

the partis, but that a valuer is

appointed to determine such a Lo
matter before any dispute has arisen

with the object of preventing any
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dispute. There is much authority in
support of that view, but it may be
‘doubted whether 1t can be accepted
as an absolute test. It is necessary
to con81der ‘what ‘task the person
appointed undertakes to perform, the
nature of the matters submitted to
him, and whether the parties agrece
to  be bound by his decision. If he
is appointed to'value the property
using only his eyes, hlgs knowledge
and his skill, he is 4 valuer or in
certain circumstanqes, a quasi-

) arbitrator; if on the otlier hand he
is appointed to hear the:parties and
any evidence they may call and then
determine the matter, hHe 1s acting
judicially and is an arbitrator.
When the parties appoint a person
to determine the value of anything
according to his own experience,
knowledge and skill, and agree to
abide by his de0151on that person
is a quasi-arbitrator-"

In the Supreme
Court of Hong
Kong
No.l1l3

Judgment of the
Hon., Mr. Justice
Blair-Kerr -~
25th September
1968.

(contd. )

In In _re Carus-Wilson V. Greene(3)
on a sale of land i1t was provided that the
purchaser should .pay for the timber on the
land; that each party should appoint a valuer;
that the valuers, before they proceeded to
act, should appoint.an umpire; and that if
the valuers disagreed the umpire should wvalue
the timber- Lord Esher said (p.9):-

"The question here is whether the
umpire was mercsly a valuer substituted
for the valuers originally appointed
by the parties in a certain event,
or an arbitrator. If it appears
from the terms of the agreement by
which a matter is subnitted to a
person's decision, that the inten-
tion of the parties was that he
should hold an inquiry in the

nature of a judicial inquiry, and
hear the respective .cases of the
parties, and decide ‘upon evidence

(3) (1886) 18 QBD p.7.
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laid before him, then the case is
one of an arbitration. The intention
in such cases is that there shall be
a judicial inquiry worked out in a
judicial manner. On the other hand
there are cases in which a person 1s
appointed to ascertain some matter
for the purpcse of preventing
differences from erising, not of
settling them when they have arisen,
and when the case 1s not one of
arbitration but of a mere valuatlon,
There may be cases of an intermediate
kind, when, though a person is
appointed to settle disputes that
have arisen, still it is not intended
that he shall be bound to hear
evidence and argument. In such cases
1t may be often diffiocult to say
whether he 1s intended to be an
arbitrator or to exercise some
function other than that of an
arbitrator. ©Such cases must be
determined each according to the

; barticular circumstances. I think

" that this case was clearly not one
of arbitration, and that it falls
within the class of cases where a.
person 1is appointed to determine a
certain matter, such as the price
of goods, not for the purpose of
settling a dispute which has arisen,
but of preventing any dispute."

It was the Public Works Department
of the Hong Kong Government which conducted
the negotiations with Madam Chu de Yau in 19363
and she apparently agreed that in the event
of her , or her successors—=in-title, opting
for a further term, the head of that Department,
a servant of the lessor, should fix the rental
value of the ground to be leased.

There is nothing in the proviso
about holding an inquiry or hearing evidence
and arguments; and in opting for a further
term, the plaintiff gave the Director no
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indication that he wished to be heard.
Counsel for the plaintiff submitted that the
necessity -to hear evidence and arguments
from both sides is implicit because the
proviso enjoins the Director to perform his
duties "impartially™. I do not think that
the phraseology used in the proviso supports
the plaintiff!s contention. The Director's
function was clearly to fix, i.e. to value,
the rental rvalue of the ground using all

-the skill and knowledge which was available

to him in his department; and even if one
regards him as a guasi-arbitrator, I do not
think that the parties envisaged that he
should :fix the rent only.after hearing.
evidence or arguments from the lessee.

As Goddard L.J, sald in Finnegan v. Mlen(¥) ;-

‘"It is frequently found in commercial
contracts that 'a question of quality
is to be submitted to Mr- AcBa ac.s
«vecss.es People do not as a rule
mean by that that the person to
whom the matter is submitted:is to
sit as an arbitrator, to hear
parties and to hear witnesses as
an arbitrator, -if he is a true
arbitrator, must do. If it is
intended that he, being an expert
in the trade, should look at a
sample on which the goods were sold
and look at a sample of the goods
delivered and say that there is to
be.an allowance of so much per 1b.
Or 80 nmuch Per ton ceceesssnsecsvsns
that person is perhaps a quasi-
arbitrator or you might say that
he is an arbitrator; but he is an
arbitrator of a particular sort
and it 1s not intended that there
should be the same judicial proceed-
ing on his part as there would be
in the case of an arbitrator
appointed under a formal submission,
where the parties clearly intended
that he is to hear witnesses, hear
arguments and so forth."

(4) (1943) 1, A.E.R. 493 at 500.
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When put in that way it matters
little whether one describes the Director
as a valuer or as a quasi-arbitrator. He
was not, in my view, under any obligation
to hear evidence or arguments before filxing
the rental value of the ground. One does
not have to act judicially in order to act
impartially. On the Exzecutive side of
Government, departments take hundreds of
decisions every day on matters which involve
a conflict of interest as between two members
of the public or as between a member of the
public and- the public as a whole as
represented by Government. I do not agree
that the word "impartlal" in the proviso
implies that the Director had to act
judicially.

In Déan v, Prince & Others (5) the
circumstances in which a court may interfere
with-the-decision of a valuer were summarised
by Denning L.J. in these words:-

"It can be impeached not only for
fraud; but also for miscarriage.
That was made clear by Sir Joln
Romilly M.Z. in Collier v. Mason.
For instance if the expert added
up his figures wrongly, or took
something into account which ho
ought not to have taken into account,
or conversely, or interpreted the
agreement wrongly, or proceeded on
some erroheous principle - in all
‘these cases, the court will interfere.
Even if the court ¢annot point to
the actual error, nevertheless, if
the figure itself is so extra-
vagantly large or,so_inadequately
saall that the only concluslon is
that he must have gone wrong
somewhere, then the court will
interfere in much the same way as
‘the Court of Appeal will interfere
with an award of damages if it is
a wholly erroneous estimate. These
cases about valuers bear some

(5) (1954) 1 AER 749 at 758-9,
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analogy with the cases on domestic  1p the Supreme
tribunals, except, of course, that Court of Hong

there need not be a hearing. On . .gong
matters of opinion, the courts will  ____._
not interfere , but for mistake of No.13
jurisdiction or of principle, and, Judgment of the
for mistake of law, including. Hon. Mr Justice
interpretation of documents, and Blair-Kerr - °
for miscarriage of justice, the  25th September

. courts will interfere.™ . 1988,

i ' ‘ (contd.)

It is common knowledge that the
Director is, by virtue of his office, an
official member of the Executive Council.
The function of that Council is fo advise
the Governor on matters of policy. In
matters within the sphere of the Public
Works Department (which includes land
valuation and land alienation) it is the
Director to whom the Governor would look
particularly for advice on such matterse.
Obviously, the Director is familiar with all
aspects of policy in relation to land
valuation and land alienation; and to suggest
that in carrying out his duties under the
proviso he ought to have banished from his
mind all knowledge of Government policy and
to have made some.sort of declaration to
thlis effect on the flles after the fashion
of a judge who states in his judgment that
he has disregarded certain evidence which he
has ruled ‘te berinadmissible, seems to me
to be adopting an approach far :.removed from
what the parties had in contemplation when
they signed this contract in 1936.

On the other handy I can find
nothing in the '‘evidence to support the view
that he allowed his knowledge of Government
policy to overawe him and influence him to
such an extent that he failed to fix the
rental value of the ground fairly and
reasonably. It appears from the memorandum
sent to the plaintiff on 10th August, 1964
that in the case of "renewable” lease, a
general decision had been taken to relate.
the reassessed rent to the full market value
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of the land and to calculate it on the basis
In the Supreme  ,f gyeh full market value decapitalised over

Court of Hong the whole renewed period of 75 years with

Kong interest at 5% per. annum. It is not known
'''' whether he took that general decision alone
No. 13 and then reported to Government what he had

Judgment of the 44one o1 Whether there was a "regrant con-
Hon. Mr. Justice frepence" at which a number of Government

Bhﬂeramr‘ departments. (including perhaps the Colonial

”Sth September  Seoyetariat) were representéd. But whether

1968, one regards this decision as having been
(contd.) made as a result of Government policy or not,

it was a decision which affected, :and will "
affect, equally all holders of" "renewable"
leases. It was 2 decision which was based
on sound advice from expert valuers of land
in the Crown Lands and Surveys Office; and

I can see nothing unfalir in the fact that
the Director either made this general
decision himself or-concurred in the making
of it after discussing it with the represen-~
tatlves of other departments.

The variable i1s the figure to be
fixed in each case in respect of the capital
value of the land: It may well be that it
is a matter of general policy that the
Director shall, in all cases, fix the capital
value at such a figure as experience has
shown the willing purchaser at an auction
would offer. But it cannot be sald that
there is anything inherently unfair in this.
On the contrary, it seems to me to be
eminently fair that the capital value should
be fixed at such a figure as, experience
has shown, a willling purchaser would pay
for the land if-it were offered for sale at
a public auction. :The price then is con-
trolled by the market I.e. by the public,

It is not fixed in accordance with the
caprice of some individual; and in this case.
1t is significant ithat the plaintiff does '
not challenge the fairness of the figure
$375 per square foot.,

_ As regards the interest figure of
5%, if one assumes that the "price" or '
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"premium" in respect of a sale of a 75-year
lease is something due and payable at the
commencement of the lease, 5% interest on
any deferred payments of that premium is a
very low rate of interest for Hong Kong.
The normal rate of interest awarded by

the courts is 8%; and it is probably

common knowledge that in Hong Kong during
the last 15 years-or so, a very common rate
of interest on money lent on a.first
mortgage of land has been 1.2% per month,
or 14% per annum.

The crux of the learned judge's
decision is contained in two passages in
his judgment. . In the first passage he
says -

"It is to be noted that the proviso
does-not state that the full‘™"
market rental value is to be rfixed,
which could easily have: been
stated if that were the intention,
but the rent is restricted to
being a fair and reasonable rental,
and 1t thus seems to me that the
Director is thereby restricted
from fixing the best rent which
the defendant could obtain in the
open market, that is the full

market rental value and 1s restricted

to Tixing a fair and reasonable
rent, In contrast, the proviso
in the lease. which immediately
precedes the relevant proviso, and
which deals with resumption and
payment of compensation, statess:-

'Provided 2180 «se.. that His
said Majesty shall have full
'POWET tO TESUME erreevses &
‘full and falr compensation for
the said land and the bulldings
thereon being paid to the said
lessee at a valuation to be
fairly and impa¥tia11y made - ..

“Te 8w LU B AR B ) .
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It is to be noted that it does not
state that 'fair and reasonable!
compensation is to be paid, but
that 'full and fair! compensation
is to-be paid.”

The learned judge appears:to have found
support for his view in the decision of
the Court of Appeal in“John Kay Ltd. v.
Kay and Another(6/ because "'he concludes

this part of ‘his judgment with these wordss~

M eecesscs I think that, in all the
circumstances, as was thought in

Kay's (6) case, a reasonable rent
would be some rent below the open
market rent.”

In Kay's (6) case, the Court of Appeal was
concerned with the Leasehold Property
(Temporary PTOV“SlonS)‘ACt 1951, the long
title of which reads:~

"An Act to make temporary provision

for the protection of occupiers

of residential property against

., the coming to an end of long leases,

and for the renewal of tenancies

of shops; and for purposes connected

with the matters. aforesaid."

S.12(1) reads:-~

"I2(1) veosses »ecesesss the court
mey, 1f in all the circumstan-
ces of the case 1t appears
reasonable so to do, order
that there shall be granted
to the tenant a tenancy for
such period, at such rent and
on stch terms and conditions
as the court in all the
circumstances thinks reason-
able scevasancnesee

At p.816, the Master of the Rolls said :-

"The landlords here could obtain

in respect of 15 St. Stephens

(6) (1952) 1A.E.R. 813,
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Street a tenant willing to
pay .for a term of twenty-one
years a rent of £750 and a
premium of £1,500, and that
might be said, at any rate
with some show of justice, to
be the present market wvalue
of the premises., The phrase
'economic rent! has been used
during the argument, but I
prefer to avoid it since the
phrase has, in some contexts
and to economists, as I
believe, & particular and
technical significance. The
market value of certaln
premises is one thing, and,
as I read this Act, it seems

to me that the reasonable rent

* may be something different.
The reasonable rent seems to
be a rent arrived at by
applying the subjective test
of what the judge thinks is
right and fair, as distinct,

In the Supreme
Court of Hong
Kong

No,13"
Judgment of the
Hon. Mr. Justice
Blair-Kerr -
<5th September
1968. '

(contd. )

for example,
test of what
shows is the

from the objective
the evidence
market value."

At p.821 Jenkins L.J. said

1

"It is manifest that the object

of this enactment was to
protect' sitting tenants, as
they are called, at the end
of their leases from being
faced with the cholce between
the disturbance caused by
removing their business to
some other premiges, if they
could rind any, and being
compelled to pay an inflated
rent for their existing
premises, That clearly was
the state of affalrs which
the Legislature set out to
deal with, and, in my view,



In the Supreme
Court of Hong
Kong

No,.13
Judgment of the
Hon, Mr. Justice
Blair-Kerr -
25th September
1968%,

(contd.)

Lié

to meet that state of affairs
it was necessary that the court
should be given the greatest
latitude in determining what
would be a reasonable rent.

If the only power the court

had was to ascertaln and fix
the open market rent as the
reasonable rent to be paid
under a new tenancy, plainly
this legislation, so far as

it is concerned with shop
tenants, would be in great
measure defeated, because the
whole difficulty which has

to be met is that, in conditions
of scarcity, the open market
value may be forced up to a
point which exceeds all reason,
and it is essential, to make
legislation of this kind
effective, that the tribunal
which is to fix the rent should
be able to discount contempor-
ary open market value to the
extent-necessary in its
opinion to arrive at a fair
-result. The judge came to

his conclusion on the
principle, with which I
entirely agree, that the

court is not asked to ascertain
the open market rent in the
face of scarcity and inflation,
but is required to form an
6pinion as to the reasonable
rent, and, in mny view, it
would be wholly wrong for

this court to disturb his
decision."

It seems to me that if the Director's
duty under the proviso was simply to form
an honest opinion as to what was a fair and
reasonable rent, in the absence of any
suggestion of bad faith on his part, it is
doubtful whether thig court would have
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jurisdiction to review his declision. In the Supreme

However, this question did not really arise

on the appesl which was argued on the basis

that the correct approach was an objective

one, the question being: did the Director No.13

fix what this court considers to be a fair Judgmént(ﬁ‘the

and reasonsble rental wvalue of the ground. Hon. Mr dJustice
In my view the position of a judge g%i;régen g

ptember

considering an application under s.12(1) of 19683

the Leasehold Property (Temporary Provisions)

Act 1951, is very different from the

position of the Director under the proviso

in the plaintiff's lease., The whole object

of the 1951 English Act was to fix rents

payable by a certain class of tenants

below what was regarded by the legislature

as inflated rents by reason of scarcity.

On the other hand, there appears to be

nothing in the proviso to suggest that in

1936 the parties contemplated that Crown

lessees should be protected agalnst rising

land values and exorbitant demands for

rent on the part of the Crown. The cry in

Hong Kong during the last twenty years has

been that there should be more legislation

to protect the tenants of those Crown lessees

against, what the tenants say are, rapacious

landlords taking full advantage of the

rising property market. Unquestionably,

there has been a tremendous increase in

land values in the post-war years; and many

landlords have made fortunes out of land.

But, in my view, Kay's (6) case 1s not an

authorlty for the proposition that in

fixing the rental value of the ground, some

figure lower than the- full market value of

the ground was contemplqted by the parties

to this léase. The Director!s duty.was not

to fix what he thought was "a fair rent'";

his duty was to fix "a fair and reasonable

rental value of the ground"; and why should

that not be fixed on the basis of full

market wvalue? How can 1t be argued that in

Hong Kong something -fixed on the basis of

the open market value is unfair or unrea-

sonable? With respect to the learned trial

Court of Hong
Kong -

———— iy

(contd. )



In the Supreme
Court of Hong
Kong
No.13 .

Judgment of the
Hon, Mr. Justice
Blair-Kerr -
25th September
1968.

(contd. )
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judge the fact that. the word "full" occurs
in one prov1so in the lease and not in

'another does not appear to me to be material.

The second passage from the judgment
to which I would refer reads:~

M ses.s it having been agreed that

the lessee was to pay no fine or

premium, it seems to me to be hardly

fulr {(or for that matter reasonable)

to so fix the rent that the 10
plaintiff should be made to pay the

same figure of money as if he had

to pay a fine or premium,”

Although the learned judge found that the

figure $60,764 fixed by the Director was

rent and that it did not contain any element

of what counsel for the plaintiff described

as "hidden premium‘’, nevertheless, it would

appear from the akove passage that the learned

judge must have considered that the figure 20
fixed by the Director did contain an element

of "hidden premium'”. As this appears to

have been his view, I would have thought

that he would then have come to the

conclusion that the rental value of the

ground payable by the plaintiff should-be

the Zone Crown Reut only. as is claimed by

the plaintiff. But, instead, he simply

makes a declaration that the rent had not

been fixed ds required by the lease. ' 30

The proviso stipulates that the

lessee "shall .vcvessnrceo be entitled to a
renewed leasSe covssss:a Tor a further term
of seventy-five years without payment of any
fine or premium therefor and rceseees caasss
+ s see neense o8t such rent as shall be
alrly and impartially fixed by (the
Director) as the fair and reasonable rental
value of the ground at the date of such
renewal'. According to the plaintiff the L0
fair and reasonable rental value of the
ground (if fixed by the Director fairly

and impartially, should be the nominal Zone
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Crown rent of $378 (which works out at 11
cents per square foot) because, he says, in
arriving at. this fair and reasonable rental
value the Director ought to have interpreted ~7~ % = -

the words "without fine or premium" as No.13
inplying. that the plaintiff should be given J '

: . udgment of the
credit for the very large sum which he Hon. ir. Justice
would have had to pay as a premium if he had Blah;Kém?-
ha?_to bid for it in 1963 at a public auction. 25th September

1968,
(contd, )

In the Supreme
Court of Hong
Kong

If the plaintiff'!s submission is
correct, it is indeed surprising that the
proviso does not simply say that the rent
for the renewed lease would be the Zone Crown
rent; and if the words "fair and reasonable
rental value of the ground” are synonynous
with "Zone Crown rent”, why did the parties
take the trouble to appoint the head of
the Public Works Department to carry out
a simple mathematical calculation which
could be done by any clerk? What was the
necessity for the words. "fairly and
impartially"™ in the proviso? There would
then be no room for unfairness or partiality
because everyone knows what is the Zone
Créuwn rent per acre at any given time.
Indeed the lessee could have worked it out
hihself, T

In my view the words "without
payment of any fine or prémium" do not
qualify the plain meaning of the words
"rental value of the ground"; and I see
nothing unfalr or unréasonable in the fact
that in 1963 the Director fixed the rental
value of the plaintiff!s ground on the basis
of full market value decapitalised over the
whole renewal period of 75 years at 5%.

What, then, is the meaning of the
words "without fine or premium"”?

The word "premium" has a variety
of meanings, and it has been judicially
noticed in a number of IEnglish cases. For
example in King v. the Earl of Cadogan (7)
Warrington L.J. said :-

(7) (1915) 3 K.B. 485 at 492,
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Hon. Mr. Justice
Blair-Kerr -
25th September
1968.

(contd.)
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"Now the. legislature in expressing
its intention has chosen to use two
words -~ 'rent’' and 'premium! - both
of which in connection with leases
“have perfectly well-=known' legal
meanings. I need not say anything
about the word 'rent!, but 'premium!
as I understand it used.as it frequ~-
ently is in legal documents, means
a cash payment made to the lessor,
and representing or supposed to
represent, the capital wvalue,of the
difference between the actual rent
and-the . best rent that might
otherwise be'obtalned, It is a
very famidiar expression to every-
body who knows" the forms and powers
of granting leases. It is in fact
the purchase money which the tenant
pays foxr the benefit which he gets
under the lease,"

In Hill v. Booth, (8) Scrutton L.J. said:~-

"Ordinarily a premium is paid to
obtain & 1€88€ eveeesercesnsscsanss
-the premium is payable for the

grant of the lease .cesevsssssecsssnse
ceoese Why the premium is described
in the lease as 'reserved! I do not
understand. It is not a reservation
in any way. A reservation technic~
ally is the grant out of the subject
matter conveyed of something not
previously existing, as a rent or
an easement. This in my view 1is
not a grant out of the land and

buildings; it is a separate personal

covenant to pay the premium because
the lease has been granted."

In the 26th Edition of Woodfall on Landlord
& Tenant the following passage occurs at
p.329 (para. 759) :-

(8)

"A fine or premium given by the lessee

to the lessor at the time of taking
or renewing a lease has been said to
be in the nature of a fore-hand rent

(1930) 1 XK.B. 387-
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and has to be considered as an Tn the Supreme
improved rent. Its true nature is, (court of Hong
however, that it is a sum pald for Kons
the granting of the lease, even 7
though it may be made payable by No.13:
instalments."

Judgment of the

o Hon, Mr. Justice
n s n . ¢ :
In Hong Kong the word "premium" occurs in Blair-Kerr -

$.11(1) of the Landlord & Tenant Ordinance. -

Thi's sectlon makes it an offence to - i;ggEMptaﬁmr
" ...demand or receive any consider=- (contd. )
ation eccse-eeee whether by way of

rent, fine, premium or otherwise,

for the grant c:ececesseeee renewal

. ssasssse.. OFf any tenancy;"

that is to say any tennacy to which the
Ordinance applies. 4And, as I have said,
the price for which a lease of land is sold
at a public auction is termed a premium.

In my view the words "without
payment of any fine or premium therefor" in
the proviso of this lease do not mean that
in the event of 'the lessee opting for-a
new term he would be given full credit for
the "price'" or "premium" which a purchaser
at an auction in 1963 might be expected to
have to pay, so that the lessee!s only
ob<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>