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IN THE PRIVY COUNCIL No.l4 of 1970

ON APPEAT FROM THE COURT OF APPEAL OF JAMAICA

BETWEEN:

DERRICK IRVING Appellant
- and -

THE QUEEN Respondent

RECORD OF PROCEEDINGS

NO. 1 In the Home
Circuit Court
INDICTMENT
10 The Queen v. Derrick Irving No.l

Indictment
7th October 1968

In the Supreme Court for Jamaica
In the Circuit Court for the parish of Kingston

IT IS HEREBY CHARGED on behalf of our Sovereign
Lady the Queen:-

Derrick Irving is charged with the following

offence:~-
STATEMENT OF OFFENCE
Murder.
PARTICULARS OF OFFENCE

20 Derrick Irving on the 8th day of July, 1968 in
the parish of Kingston murdered Orville Fearon.

(signed) C.A. McCall
for Director of Public Prosecutions

7th October, 1968.




In the Home
Circuit Court

No.2
Proceedings

27th January
1969

2.

NO. 2

PROCEEDINGS

Home Circuit Court, Kingston.
27th January 1969.

REGINA vs. DERRICK IRVING

MURDER

REGISTRAR: Derrick Irving, you are charged with
the offence of murder, the particulars are that
you on the eighth day of July, 1968, in the
parish of Kingston, murdered Orville Fecaron. How
say you, guilty or not guilty? A. Not guilty.

DEFENCE COUNSEL: May it please you, M'Lord, I
appear for the defence and my learned colleague,
Mr. U.D. Gordon, appears for the Crown.

HIS LORDSHIP: Thank you, Mr. Brown.

REGISTRAR: The names 1 am about to call are the
names of the jurors to try your case. If there-
fore you wish to challenge them or any of them
you must do so as they come to the Book to be

sworn and before they are sworn and your objections

shall be heard.
JURORS

No.27 William Burton

No. 8 Oswald Brown

No.40 Clement Brown

No.56 Samuel Anderson - Foreman

No.60 George Curtiss

No.72 Frank Coward

No.1l1l Elsie Codlin

No.21 Roy Aarons

No.63 Gloria Anderson

No.52 Valda Arscott (Challenged by Defence)
No.24  Jellico Allison

No.66 Vernon Castro

No.39 Agnes Marian Brown (Challenged by Defence)
No.49 Joyce Chin (Challenged by Crown)
No. 2 Dorothy Allen

REGISTRAR: Members of the Jury, the prisoner at
the bar is indicted on a charge of murder, the
particulars are ...
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3.

HIS IORDSHIP: DMembers of the Jury, the
prisoner at the bar is indicted under the name
of Derrick Irving and the charge that he on the
thirtieth of July, 1968, in the parish of
Kingston, murdered Orville Fearon. To this
indictment he has pleaded Not Guilty, and it is
your charge, therefore, having heard the
evidence, to say whether he be guilty or not
guilty.

FROCIAMATION

POLICE OFFICER: All witnesses in this case,
keep out of hearing.

NO. 3
ANTHONY WILSON

ANTHONY WILSON: SWORN: SAITH:

EXAMINATION IN CHIEF BY CROWN COUNSEL:

Q. Anthony Wilson, is that your name? A. Yes,
sir.
Q. Your occupation? A. Shoemaker.

Q. Where do you live? A.
Lane, sir.

I live at 43 Georges

Q. Kingston? A. Yes, sir.

Q. FPlease keep your voice up. Do you know the
deceaged Orville Fearon? A. Yes, sir.
Q. Is he a friend of yours? A. Yes, sir.

Q- Do you recall the eighth of July, last year?
A. I don't remember the exact date, sir.

Q. Did you see something happen to him, to
Fearon? A. On which day, sir?

A. Do you recall the day on which something
happened to him? A. Yes, sir.

Q. Had you seen him on that day? A. Yes, sir.

In the Home
Circuit Court

No.2
Proceedings

(continued)

Prosecution
Evidence

No.3
Anthony Wilson
Examination

27th January
1969



In the Home
Circuit Court

Prosecution
Evidence

No.3
Anthony Wilson
Examination

27th January
1969

(continued)

Q.
HIS

4.

About what time did you see him? A. I
saw him about 1.00 o'clock, sir.

That is in the day? A. Yes, sir, in the
day.

Where did you see him then? A. On
Asquith Street, sir.

Did you speak to him? A. Yes, sir.

LORDSHIP? Asquith Street in Jones Town?
A. Yes, sir, Jones Town.

CROWN COUNSEL: Did you see him later in the

day? A. Yes, sir.

About what time? A. About seven fifteen
in the night.

Where you saw him? A, At his home, sir.
Where was that? A. At Ladd Lane, sir.
Kingston? A. Yes, sir.

When you saw him at Ladd Lane, did you
speak to him? A. Yes, sir.

Did you leave Ladd Lane? A. Yes, sir.
Did you leave alone? A. No, sir.

Who left with you? A. Both of us left
together.

How did you leave? A. Riding, both of us.
What? A. Bicycle.

One bicycle or two? A. Two, sir.

You each had a bicycle? A. Yes, sir.
Where did you ride? A. Ride up Ladd Lane,
straight up Ladd Lane, sir, turn left on
Barry Street and right up Rosemary Lane.

Did anything happen in the course of your
ride? A. Yes, sir.
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5.

Q. What happened? A. Well, I stopped, sir.

Q. Where did you stop? A. I stopped at a
yard on Rosemary Lane, I don't remember
the address.

Q. At that time where were you travelling?
A. Up, sir, up Rosemary Lane, both of
us riding up Rosemary Lane.

Q. Where was Fearon at the time you stopped?
A. He was riding in front of me, sir.

Q. He did not stop? A. No, sir, he did not
stop, he kept on riding.

Q. How long did you remsin at this yard?
A. TFor about three minutes.

Q. Did you leave the yard after that? A. I
did not go into the yard you know, sir, I
stop at the fence and was speaking to
somebody for about three minutes.

Q. Where you were at that time while you were
speaking to this persom, could you see
Fearon? A. No, I did not see him, sir.

Q. When you left the fence what did you do?
A. I went on my bicycle and ride to catch
him up.

Q. Did you see him? A. Yes, I saw him.

Q. Did you catch him up? A. Yes, sir.

Q. After you caught him up what did you do?
A. When I caught him up he had stopped
already so I ride up and go and meet up
where he stopped.

Q. Where had he stopped? A. A little before

he reached the intersection of Rosemary Lane

and North Street corner.

HIS LORDSHIP: Intersection of? A,
Lane and North Street corner.

Rosemary

CROWN COUNSEL:
did not saw him when he stopped, I only
went and saw him stop.

You saw when he stopped? A. I

In the Home
Circuit Court

Prosecution
Evidence

No.3

Anthony Wilson
Examination

27th January
1969
(continued)



In the Home
Circuit Court

Prosecution
Evidence

No.3

Anthony Wilson
Examination

27th January
1969
(continued)

6.

What was he doing? A. He was speaking to
two girls, sir.

Was he speaking in a pleasant, ordinary
manner? A. No, sir.

What was it like? A. Like a row, sir.

Did you do anything? A. I told him to stop
the row, and come along.

What did he do? A. He was about to do what
I told him and another girl came up and
started to curse him. 10

You know the name of this girl? A. Yes, sir.
What is her name? A. Sonia.
LORDSHIP: Sonia was the one who came up and

was cursing him? A. Yes, as he was about to
leave.

CROWN COUNSEL: What did he do? A. Well he

HIS

HIS

speak back to her sir. Well she make some

remark at him and he made it back and she

started to move away. Well, during the row

she tell him a harsh word and he got furious 20
about it and start to walk after her in a

vexed mood.

LORDSHIP: During the row she what? A. Used
a harsh word.

LORDSHIP: And you say he start to move
towards her? A. Yes, sir. She try to move
away, sir, she start moving away from him.

CROWN COUNSEL: What did he do? A. He keep on

following after her, sir. Well, she start
to run. 30

What did he do? A. He run her down, sir.

Did he catch her? A. No, sir, she ran in
a yard.

Where was that yard? A. I don't know the
address but it is down the street, sir.
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Q. Down what? A. Rosemary Lane. ©She ran down In the Home
Rosemary Lane. Circuit Court
HIS LORDSHIP: You know any particular person who
lives in that yard? A. No, sir. Prosecution
Evidence
HIS LORDSHIP: The yard she ran in, you don't
know who was living there? A. No, sir. No.3
CROWN COUNSEL: After she ran in the yard what Anthony Wilson
did Fearon do? A. T was riding behind Exsmination
him at the same time, sir. 27th January
Q. What did he do? A. Tell him to stop and %zggtim od)
he stopped, sir, and he turn up back the
street.
Q. He stopped and did what? A. Turn up back
the street, sir.
Q. Where he went? A. Going up back the street
to go for his bicycle for he left the
bicycle to go after her.
Q. Go back up the street ... A. Yes, sir, and
leave her there.
Q. ... towards his bicycle? A. Yes, sir.
HIS LORDSHIP: Where he had put his biocycle? He

had his bicycle when she came up and was
cursing him and he put down the bicycle and
started to run after her? Along the wall or
where? A. Along the sidewalk, sir.

CROWN COUNSEL: Did he get his bicycle, did he take

it up? A. Yes, sir.

What he did after he took it up? A. Both of
us, we did not ride off at the same time, sir.

What you did? A. We were about to ride up
the street.

Ride where? A. Going up back Rosemary Lane,
sir. Well he held his bicycle and I held on
to mine and we walk with the bicycles up the
street.



8.

In the Home Q. You say you held your bicycle and you were on

Circuit Court the way up Rosemary Lane? A. Yes, sir.
Q. What happened? A. Ve then saw a group of
Prosecution boy passing, sir.
Evidence
Q. ©So you and the deceased now started to go up
No. 3 where? A. Up Rosemary Lane.
%g:gggztgéison HIS iORD%HIP: And you saw a group of boys you say?
. es, sir.
27th January
1969 Q. Where were these boys going? A. Down Rosemary
(continued) Lane. 10

Q. Did they pass you? A. Yes, sir.

Q. What did you and Fearon do? A. Well, after
they passed us we turn back because in the first, when
both of us coming up Rosemary Lane, when he come
to speak to the girl I was asking for a
friend ...

HIS LORDSHIP: You turned back down Rosemary Lane?
A. Yes, sir, through I was asking for a
friend at the yard I stop first.

HIS LORDSHIP: But you and Fearon turned back ... 20
A. Down Rosemary Lane.

HIS LORDSHIP: You better pause there, but while
you pause there I have reached a very
important point. I just want my curiosity to
be appeased. Tell me something, this Sonia,
you know her a long time? A. Yes, sir.

HIS IORDSHIP: When you say a long time, about how
long - year, two years, or what? A. About a
year before, sir.

HIS LORDSHIP: I want to find out from you, this 30
Sonia you know whether she was related or any
association with anybody? A. She and the
girl that the deceased were talking to were
friends, sir.

HIS IORDSHIP: She was a friend of the girl that
the deceased was speaking to? A. Yes, sir.



9.

HIS LORDSHIP: This girl - you knew that girl too? In the Home
A. I don't know her friend, sir. Circuit Court

HIS IORDSHIP: That is the girl that the

deceased was first speaking to - you don't Prosecution
know her friend? A. I don't know them, sir. Evidence
HIS LORDSHIP: How you know whether Sonia was No.3

a friend of one of the girls? A. Because

she was speaking on behalf of them. Anthony Wilson

Examination
HIS LORDSHIP: At this point we will adjourn. 27th January
Mr. Foreman and lMembers of the Jury we are 1969
now going to take the adjourmment until two (continued)

o'clock. It is the duty of the Judge,
particularly in a case like this, to advise
the jury not to allow any person whoever it
1s, whether connected with this case or not,
to come up to you with a view to influencing
you or talking to you about the case because
once they come up and want to suggest anything
to you about the case or what you are to do,
you are to stop them or otherwise you will not
be able to return a true verdict according to
the evidence. There is nothing to prevent
you having a talk among yourselves on the
facts so far before you, but do not allow any
outsider to interfere. Up to twenty-six

years ago, once you were empanelled in a case
like this, you were in custody and no going
home until the case is finished, but you are
allowed to go at large provided the Judge
gives you the warning as I have done. Two
o'clock.

COURT ADJOURNS: 12.53 p.m.
COURT RESUMES: 2.12 p.m.
JURY ROLL CALL (All Present)
ANTHONY WILSON: STILL ON QATH:

CROWN COUNSEL: Now at the adjournment you had
reached the point in your evidence where you
salid that after Fearon took up his 'cycle,
both of you turned down Rosemary Lane. Now when
you say you turned down Rosemary Lane, did you
walk or ride down Rosemary Lane? A. Ride down
Rosemary Lane.



In the Home
Circuit Court

Prosecution
Evidence

No.3

Anthony Wilson
Examination

27th January
1969

(continued)

HIS

10.
While you were going down Rosemary Lane, did
you see anyone ahead of you? A. TYes, sir.

Who you saw? A. A group of boys were in
front of us.

About how many of them? A. About four to
five of them.

Now, did you get up to where these boys were?

A. Yes.

What happened? A. Well, before we reach
where the boys were we saw the girl that rean
down first came out of the yard.

Out of which yard? A. That she ran into.

. And what she 4id? A. She went across to

the group of boys that was coming down the
street in front of us.

IORDSHIP: You saw the girl come out the
yard? A. And went to the group of boys.

CROWN COUNSEL: When she went over to the boys

Q.

what did she do? 4. I see she was
complaining to them, sir.

At the time when she was talking to this
group of boys what were you doing? A, I was
riding, cruising coming down, about to pass
them, sir.

Did you pass them? A, We did not get to
pass them.

What happened? A. They came across the
street and blocked us.

Did any of them speak to you? You say they
came across the street and blocked you?
A. Stop both of us, sir.

What did you do? A. Well, we came off our
bicycle, both of us came off the bicycle at
the same time, sir.

10

30

Any of them spoke to you or Fearon? A. Yes, sir.
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11.

Q. Who spoke to Fearon? A. A fellow

spoke to Fearon.

In the Home
Circuit Court

Q. Do you know this fellow? A. Yes, sir.
) Prosecution
Q. Who is the fellow? Evidence
(Witness points to accused) No.3

Who is it? A. That accused. Anthony Wilson

™ 4 in the dock? A. Y ) Examination
o e accused in the dock? . es, sir. 27th January

Q. Earlier, did any of the fellows speak to 1969 .

you? A. No, sir. (continued)
Q. To Fearon? A. Yes, sir.
Q. Is Fearon known by any other name? A. They

call him Shearer.
Q. Fearon was known as Shearer? A. Yes, sir.

Q. What did he say to Fearon, what did the
accused say to Fearon? A. Asked why he
had to kick his girl.

Q. Kick his girl? A. Yes, sir.

Q. Did Fearon reply? A. Yes, sir.

HIS LORDSHIP:
CROWN COUNSEL: Much obliged, M'lord.

What did he say? A. He asked back the
accused if is that the girl came and tell
them.

Did the accused reply? A. Him say yes.

And did you see Fearon kick anybody?
A. No, sir.

After that little bit of conversation was
anything done by either the accused or
Fearon? A. Well, after ...

Wait a minute. Who is Shearer?
I said
Fearon, M'lord.



In the Home
Circuit Court

Prosecution
Evidence

No.3
Anthony Wilson
Examination
27th January

1969
(continued)

12.

HIS LORDSHIP: I just want to make it clear.
Who was otherwise called 'Shearer', the
accused or the deceased? A, the deceased.

CROWN COUNSEL: What is the next thing that
happened? A. Well, it look as if the boys
were going to fight Shearer sir.

Q. What you see them do? A. They start feel
up them pocket.

Q. Who you saw feel up their pockets? 4. The
accused, sir.

Q. TFeeling his pocket? A. Yes, sir, and his
friends begin to murmur, sir - I didn't
hear what they say.

HIS IORDSHIP: They were what?
CROWN COUNSEL: Murmuring, M'lord.

HIS IORDSHIP: So the accused start to feel his
pocket? A. Yes, sir.

CROWN COUNSEL: Now, did Fearon do anything?
A, Yes, he took out a knife, sir.

Q. What did the accused do then? A. Well, he
begin to ask his friends for a knife too,
sir,

Q. What did he say to them? A. Ask if any of
them have a knife.

Q. He did anything else? A. Nobody did not
answer him, sir. Well, he walked away very
fast.

Q. Where he went? A. Down Rosemary Lane.

HIS LORDSHIP: None of his friends answered
him? A. No, sir.

HIS ILORDSHIP: Who you say you saw walk down
Rosemary Lane fast?

CROWN COUNSEL: What did you and Fearon do?
A, I told him to shut his knife, sir.

10
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Q. You spoke to him? A. Yes, sir.
Q. What did he do? A. Shut his knife.

Q. What else? A. Both of us went on our
bicycles, sir.

HIS LORDSHIP: Mounted your bicycles?
A. Yes, sir, riding straight down Rosemary
Lane.

CROWN COUNSEL: What happened to the accused
at that time when you were going down
Rosemary Lane? A. I don't know where him
turn, sir, but he turn into a yard, sir.

HIS LORDSHIF: Did you pass him while going down?
A. I did not pass him while going down.

HIS LORDSHIP: You don't know where he turned?
A, I don't know where he turmned, sir.

CROWN COUNSEL: Where did you go? A. I went to
the cormer of Rosemary Lane and Barry Street,
sir.

Q. Did Fearon go with you? A. Yes, sir.

Q. Did you remain there for any time? A. I
remain there asking for somebody, sir.

Q. Did you leave from the corner of Rosemary
Lane and Barry Street? A. Yes, sir, both of
us leave.

Q. Where you went? A. Riding up back Rosemary
Lane, sir.

Q. About what time was this? A. About seven-
thirty, sir.

HIS LORDSHIP: You and the deceased went to
Rosemary Lane and Barry Street and you stayed
at the corner for sometime and you started to
ride back up? A. Yes, sir.

CROWN COUNSEL: You started to ride up Rosemary
Lane? A. Yes, sir.

In the Home
Circuit Court

Prosecution
Evidence

No.3
Anthony Wilson
Examination
27th January

1969
(continued)
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Circuit Court

Prosecution
Evidence

No.3
Anthony Wilson
Examingtion
27th January

1969
(continued)

HIS

14,

When you were riding up Rosemary Lane were
you riding beside one another or one of you
behind the other? A. Shearer in front of
me, sir.

That is Fearon? A. Yes, sir.

How far in front of you was he? A. About
a yard, sir.

Now, on the way up Rosemary Lane, 4id you go
all the way up with Shearer a yard ahead of
you? A. No, sir, I stopped, sir.

You stopped? A. Yes, sir.
And what did Fearon do? A. He kept riding

slow in front of me. I stop and speaking to
a girl.

And he rode shead of you slowly? A. Yes, sir.

After you spoke to this person what did you
do? A. I leave her, rode off, sir.

Where was Shearer at that time? A. He was
still riding ahead of me but the distance
increased now, sir.

LORDSHIP: But you could still see him?
A. Yes, sir.

CROWN COUNSEL: Now, did you see anyone else on

Q.

the road? A. No, sir.

While Fearon was riding shead of you did you
notice anything? A. Well, as he was about
to pass a light, sir ...

Pags a what? A. They have a shop there on
Rosemary Lane, sir, and he was riding to pass
the light, sir, I saw somebody come from the
right side come across the street to him
walking across the street from the right.

When you say from the right ... A. He was
riding this way and somebody come from this
way.

10
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Q. From the right, as you go up Rosemary Lane?
A, Yes, sir.

Q. You saw someone come from the right?
A. Yes, sir.

Q. What did this person do? A. Well, same
time the person went up to Shearer,
Fearon drop his bicycle same time, sir.
As he was walking across to Fearon,
Fearon drop his bicycle.

HIS ILORDSHIE: Drop his bicycled A. Yes, sir.

CROWN COUNSEL: Was this person a man or woman
or child? A. A man, sir.

Q. After Fearon dropped his bicycle, what did
he do? A. He ran off, sir, in a semi-
circle movement and the person ran after
him, too, sir.

HIS LORDSHIP: Tell me something, this person
you see from the right that went across to
Shearer, did you see him with anything?

A. No, I did not see, sir.

HIS LORDSHIP: Eh? A. No, sir.

CROWN COUNSEL: You say the person ran after
Shearer - Fearon? A, Yes, sir.

Q. What else did you see? A,
another running movement around the light

©o oo

Q. Beg you pardon? A. They ran through the
light and was in the dark, sir. Well,
after they leave out the dark and go back
into the light I saw the fellow hand go up
in the air.

Q. Beg you pardon? A. I saw the person who

come to Shearer, hand go up in the air - his

hand go up in the air.

HIS IORDSHIP:
the air.
A. By the light, the shop ligbt, sir.

You say you saw his hand go into

Well, as he make

You were able to see by what means?

In the Home
Circuit Court

Prosecution
Evidence

No.3
Anthony Wilson
Examination

27th January
1969

(continued)



In the Home
Circuit Court

Prosecution
Evidence

No.3
Anthony Wilson
Examination

27th January
1969

(continued)

160

CROWN COUNSEL: You mentioned the dark - where
was it dark? A. Well, there was a black-out
that night, sir, we did not have any light
that night, sir.

Q. Black-out? A. Yes, sir.
Q. You saw the person's hand go up? A. Yes, sir.

Q. Did you notice anything in the hand? A. Yes,
sir, a cutlass.

Q. After the hand went up, what happened to it?
A. It came down, sir.

Q. Where was Fearon at that tinme? A. In front,
sir,

Q. What was he doing at that time? A. Trying to
run away, sir.

Q. You said the hand came down. When the hand
came down did you hear or see anything? A. I
hear a sound, sir, a loud sound.

Q. How it sounded to you? A. Like when you
cutting coconut, sir.

Q. After you heard that sound did you notice
anything about Fearon? A. Yes, sir, he drop,
sir.

Q. Where did he fall?

DEFENCE COUNSEL: I did not hear whether he said
'chop' or 'drop’.

HIS LORDSHIP: 'Drop'.
DEFENCE COUNSEL: Much obliged, M'lord.

CROWN COUNSEL: Where did he fall? A. In the
street, sir.

Q. At the time the person's hand went up and came
down and you heard the sound like the chopping
of coconut, did you recognise the person who
had the machete in the hand? A. No, sir.

HIS LORDSHIP: Did you recognise the person?
A. No, sir.

10
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CROWN COUNSEL: What did you do after you saw
Fearon fall? A. I went beside him,
sir, and saw his head bleeding.

Q. Where? A,

HIS LORDSHIP:
him, sir.

Headback, sir.

Did what? A. Went beside

CROWN COUNSEL: What about the person who you
had seen with the machete in his hand?
A. The person start to move away now, sir.

Q. After you noticed that Fearon was bleeding
from his head, what did you do? A. Well,
he dropped, sir, there was a yard there.

I went to that yard plenty times, I
accuston to go to that yard, at the gate
where he dropped, sir.

Q. At the gate where he fell? A. 7Yes, sir.

Q. What did you do? A,

Q. Having run in the yard what next did you do?

A. I went up to the kitchen part, sir.

Q. What you did there? A. I saw a kitchen
lamp in there and right beside the lamp I
see a cutlass.

Q. What 4id you do? A,
and coue back through the gate, sir.

Q. When you came back through the gate did you

see this person? A. The person who run

after Shearer walking up the street now, sir.

Q. Going in what direction? A. Going up
Rosemary Lane with the cutlass in his hand.

Q. What did you do? A. As the person saw 1
come out, he start to run.

Q. Who started to run? A.
the cutlass, sir.

The person with

Q. What did you do? A,
sir.

I ran in the yard, sir.

I took up the cutlass

Start to run him down,
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Q. Where you ran? A. Up Rosemary Lane, sir.

Q. Where else? A. Turn right eslong Laws
Street.

HIS IORDSHIP? The person started to run and you
ran after him? Yes, sir.

CROWN COUNSEL: Did you go anywhere else, did you
chase this person anywhere else? A. Up
Maiden Lane, sir.

HIS IORDSHIP: What the person first did? 4. FRun
up Rosemary Lane, right along Laws Street and
left up Maiden Lane, sir, and left along East
Queen Street. Right up Maiden Lane, Last Queen
Street and go up Wildman Street.

HIS LORDSHIP: And then right ....? A. Up
Wildman Street, sir.

CROWN COUNSEL: Did you catch this person? 4. No,
sir.

Q. Did you, in the course of your chase, recognise
this person? A. Yes, sir.

Q. Who was it? A. The accused, sir.

DFENCE COUNSEL: I must object, M'lord. My friend
must do things tidily.

HIS IORDSHIP: Wait a second. You object to the
question: "Who was it"?

DEFENCE COUNSEL: The form in which it is put,
M'lord. My friend must lmow that since the
witness has said it was a black-out, meaning a
Reddy Kilowatt power cut, that the place is in
darkness, streets in darkness, and since he is
being told there was a chase through a
circuitous part, it is improper in that
sequence to ask him who it was after asking if
he recognised the person. He must ask: "Did
you recognise the person" - then, "how did you
manage to recognise the person"? That is the
proper sequence, otherwise he is begging an
answer which is unfair to the accused.

HIS IORDSHIP: Objection overruled.
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19.
DEFENCE COUNGEL: Much obliged, M'lord.

HIS LORDSHIP: Who was it you saw? A. The
accused, sir.

CROWN COUNGSEL: At what stage of the chase
did you recognise that it was the accused?
A. TUp lMaiden Lane, sir.

Q. How did you get to recognise him? A, At
Maiden Lane and East Queen Street there
is a club there, sir - Silver Dollar
Club.

HIS IORDSHIP: There is a club? A. I don't
remember the name of the club, sir.
Within the area of that club, sir, there
is always light all the while in the yard,

sir. The accused was running in the light,

sir, turn along Fast Queen Street, he look
back, sir.

HIS LORDSHIP: Turn? A. Turn on East Queen
Street, sir.
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HIS IORDSHIP: And he looked behind? A. Yes, sir.

CROWN COUNSEL: Now, after he turned up Wildmen
Street, what did you do? A. Well, I turn
up Wildman Street, too, sir, but he was in
front of me, sir. I did not see him, sir,
after he turn up Wildman Street.

Q. Now after he lose you on Wildman Street, what

did you do? A. Well, I give up the chase,
sir.

Q. And having given up the chase, where did you

go? A. I went down Rosemary Lane, sir,
straight down, sir.

Q. Where you went on Rosemary Lane? A. To
where the deceased was lying down, sir, saw
him in the crowd lying down.

Q. Pardon? A. I went down there and saw a
crowd gather where the deceased was lying
down, sir.

Q. Was the deceased still there? A. Yes, he
was there when I returned, sir.
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Was he removed from that place? A. Yes, sir.

Who removed him? A. I help remove him, sir,
and another fellow, sir.

What you did with him? A. Put him in a taxi,
sir.

What was his condition then at the time when
you took him up to put him in the taxi?

A. T saw the back part of his head, sir, like
it hang down, sir.

And you took him to the hospital? 4. Yes, sir.
At the hospital, was he admitted? A. Yes, sir.

Did you remain at the hospital? A. At the
same day I remain there, sir.

Pardon? A. Yes, sir.

LORDSHIP: Wait a second, this is necessary.
You took him to the hospital and he was
admitted? A. Yes, sir.

CROWN COUNSEL: The nurses took charge of him?

From then did you stay at the hospital?
A. Yes, sir, they say somebody should stay
with him, sir.

Did you at any time leave the hospital?
A, No, sir, they took him and carry him into
the room, sir, they sent me around to ...

You waited? A, Yes, sir.
After a time, did you leave? A. Yes, sir.

Did you muke a report to the police? 4. TYes,
sir.

Now, did you see at any time -- did the
deceased Orville Fearon &#tack the accused with
any machete? A. No, sir.

You see himself and a crowd, that is Orville
Fearon and a crowd attack the accused at any
time? A. No, sir.
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HIS LORDSHIP: Before you sit down, it is
part of your case - can you ask him a few
questions to let me and %ury know how long
he had known the accused

CROWN COUNSEL: Before that day, had you known
the accused? A. No, sir.

HIS LORDSHIY: You did not know the accused
before that day? A. No, sir.

Q. You never see him before? A. No, sir.

(Ir. Brown rises)

HIS IORDSHIP: Just wait, Mr. Brown. Now this
group of boys that you saw, the group
that block off your path, was it the same
group that was seen earlier on, that you
had passed earlier on? A. Yes, sir.

Q. About how many were in the group? A.
About four to five.

Q. Did you notice any in the group that you saw?

A. I know a tall fellow.
Q. What is his name? A.

Q. I think you told the Jjury that the accused
was in that group? A. Yes, sir.

Q. Apart from your recognising the accused and
Wingie, you did not know anybody else in the

group? A. No, sir.

Q. And this girl who was making the complaint
to the group of boys, you did not know her
name? A. Sonia, sir.

Q. Sonia was msking the complaint? A. §She
come back out of the yard, sir.

ANTHONY WILSON: CROSS-EXAMINATION BY DEFENCE

L L .

Q. Now Mr. Anthony Wilson, let's get the deck
cleared - is that the only name you go by,
Anthony Wilson, or you have aliases. Come
straight with the court, now.

Call him 'Wingie', sir.
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HIS LORDSHIP: You have asked the witness a
question and don't make any comments - just
ask the question and leave it at that.

DEFENCE COUNSEL: Sorry, M'lord, it was a part of
my question.

HIS ILORDSHIP: Part of the question is to make
comment?

DEFENCE COUNSEL: Come straight with the court ...

HIS LORDSHIP: That is what I am saying: come
straight with the question and don't make any
comment.

(To witness: Do you go by any other name, pet
name?) A. Yes, sir.

DEFENCE COUNSEL: Let me have them. A, Only one.
Q. Which one is it? A. 'Kidd'.

Q. Kidd what. A. Kidd nothing at all, Kidd
alone.

Q. Just Kidd?
HIS LORDSHIP: Kidd.
Q. DEFENCE COUNSEL: Where do you live?

HIS TORDSHIP: 7TYou asked for his aliases, you
don't want more than one?

DEFENCE COUNSEL: Do you enjoy any other nickname
or alias? A. I don't have any other
nickname or alias.

HIS LORDSHIP: Kidd is the only one? A. Yes, sir.

DEFENCE COUNSEL: Am I correct in saying that you
have previous convictions in that you have
been to prison before? A. No, that is not
correct.

Q. I am not correct? A. No, sir.
Q. But you will agree with me though, that I am

correct that you have been arrested and
bailed for robbery with aggravation?
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HIS LORDSHIP: But what has that got to do
with the case?

DFENCE COUNSEL: This is my case, M'lord, and
I shall soon dis¢lose to you, M'lord, the
reason for laying this foundation in a
very short while - within five minutes.

HIS IORDSHIP: Whether he has been arrested
end charged with robbery with aggravation?

DEFENCE COUNSEL: It is germane to the issue
as it affects the deceased, that is why he
smiles now.

(To witness): Do you care to answer my
guestion?

HIS IORDSHIP: Just wait.

DEFENCE COUNSEL: Sorry, M'lord.

HIS IORDSHIP: Have you been arrested and
charged with robbery with aggravation?

A, No, sir.

HIS IORDSHIP: Is the question whether he had
been bailed?

DEFENCE COUNSEL: Yes, M'lord.

HIS ILORDSHIP: Have you been bailed? A.

DEFENCE COUNSEL:
your bail-bond and absconded bail?

HIS ILORDSHIP: Don't answer that question.
Now Mr. Brown, I hope these questions that
you have put - whether he has had previous
convictions or gone to prison before, you

have particulars to put to this man that he

has been convicted of a felony or
misdemeanour.

DEFENCE COUNSEL: Charged with, M'lord, bailed
and absconded bail. I shall prove it to
the hilt.

HIS LORDSHIP:

No, sir.

Now, the third question: In
your whole life, have you ever run away from

But are you able to prove that he
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24,

DEFENCE COUNSEL: My question is not concerning
conviction, M'lord.

HIS ILORDSHIP: Well, you are not allowed any
such questions unless you are in a position
to prove it under the law.

DEFENCE COUNSEL:

HIS LORDSHIP: Prove what?

DEFENCE COUNSEL: ZEvery allegation I now make,
according to the ethics of my profession.

I can, M'lord, and I shall.

HIS ILORDSHIP:
this case.

DEFENCE COUNSEL: I am well apprised, I will keep
myself within the confines.

Very well, I will be watching it in

HIS IORDSHIP: Go ahead.

DEFENCE COUNSEL: Now, Mr. Anthony Wilson,
aren't you well aware of the existence of a
ferocious gang called the Max Gang, in the
Corporate area - the Max Cang? A. Yes, sir.

Q. Glad to see that you know.
HIS LORDSHIP? You know the Max Gang?

DEFENCE COUNSEL:
question.

CROWN COUNSEL:
'ferocious'?

DEFENCE COUNSEL:
know.

(To Witness): Mr. Wilson, you know the term
'rob and flee gang'? A. No, sir.

A ferocious one, that is my

Does he know the meaning of

Let him say so if he does not

Q. You know the word 'thief' though? A. I know

the word ‘'thief'.

Q. Right. You know that the dead man that you
call Shearer was a thief?

HIS LORDSHIP: Don't answer that.
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DEFENCE COUNSEL: Let me get that down.
put it another way then ...

I will

HIS LORDSHIP: Please if you don't mind, I say
don*t answer it. You see me noting it.
I was Jjust noting it - I mean don't answer
that yet, that is what I mean.

DEFENCE COUNSEL: Much obliged to you, M'lord.

HIS IORDSHIP: The question is whether he knew
that the deceased was a thief?

DEFENCE COUNSEL:
was convicted.

Wag a thief, meaning if he

HIS IORDSHIP: I know what it means.
this relevant?

How is

DEFENCE COUNSEL:
M'lord.

I will abide your ruling

HIS IORDSHIP: I have not ruled against it, I
want you to help me - how is it relevant?

DEFENCE COUNSEL: Because Barabas was a thief,
M'lord, and if one feloniously attacks me
or rather attacks me to commit a ferocious
felony, I am entitled to kill him and it is
not murder - very simple, M'lord, and
Barabas was a thief.

HIS LORDSHIP: The only relevance was that
Barabas was a thief?

DEFENCE COUNSEL: And the law as it applies to
murder - if I am attacked by a known thief
and at the time he was carrying out his
thievous propensity I am entitled to kill
him and it is not murder or anything and
that is the fulcrum of my defence, M'loxrd.

HIS IORDSHIP: Go ahead.

I follow you. You ask these questions one

way and I want to follow what you are driving
at. You lay the foundation for the suggestion
coming on that the deceased was attacking the

accused and stealing something?

So wait, let me see if
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DEFENCE COUNSEL: No, M'lord, attacking the
accused to commit an atrocious felony.

HIS LORDSHIP: That the deceased was attacking
the accused t0 ...7?

DEFENCE COUNSEL: To commit a ferocious felony on
the accused.

HIS IORDSHIP: And that felony would involve
stealing?

DEFENCE COUNSEL: Involve a propensity to steal
along with other ....

HIS LORDSHIP: As far as my final note is concermed
on this question I will leave it open until I
see how far you go, then you can ask him again.

DEFENCE COUNSEL: Much obliged, IM'lord.

Q. Earlier on you told my learned friend that the
deceased Orville Fearon was called Shearer.
Am I correct in saying that that 'Shearer' is
not spelt like the Prime Minister's - Sharer,
a person who shares - is that correct, a person
who shares out money?

HIS IORDSHIP? What has the spelling of the name
got to do with the case Mr. Brown?

DEFENCE COUNSEL: I am coming to that, M'lord,
give me a chance I beg you.

HIS ILORDSHIP: Please, please, pleasc let's be
serious now.

DEFENCE COUNSEL: This is very serious, M'lord, you
shall see it in a minute. 1 am serious
M'lord, I can't joke in a murder case.

HIS LORDSHIP: 1Is that correct?

DEFENCE COUNSEL: Yes, sir.

HIS ILORDSHIP: The Shearer is spelt how? This
Shearer that he was called spell it for me.
A, S-h-e-a-r-e-r.

DEFENCE COUNSEL: And am I not correct in saying
that he got that nickname because ...
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HIS LORDSHIP: Do you know how he got that
nickname? A. No, sir.

DEFENCE COUNGEL: Why do you call him by that
name? A. Sometime I call him Shearer, sir.

Q. Why? A. Because I hear everybody call
him Shearer sometime, sir.

Q. And you know the spelling? A. I know how

it spell.

Q. Now, Mr. Wilson, are you the only child
for your parents? A. No, sir.

Q. How many of you? A. Ten, sir.

Q. When your mother go to share out meals ...

HIS ILORDSHIP: Wait, wait.
DEFENCE COUNSEL:
sir.

Q. 5So when dinner time come is not plenty to
share out for is the ten of you, you agree
with me? Your mother not rich so when
dinner time come ... A. We have plenty
to eat.

Q. She rich? A,
plenty to eat.

You dor.'t must rich to have

Q. For ten children?
out your dinner for the ten of you? A.

Q. And all of you satisfied, get a belly full?

A. Yes, sir.

Q. Don't you call her a good sharer when she
do that? She share good, she is a good

sharer of dinner -~ make everybody satisfied?

4., I never term her as a sharer yet.

Q. But when she share out that way you spell it
True.

S~-h-a-r-e-r, don't you agree with me? A.

Q. And you used to call Fearon Sharer -
S-h-a-r-e-r, isn't that correct? A. No.

Your mother not rich? A. No,

Anyhow your mother share
Yes.
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Q. What you used to call him? A. But it don't

spell like how you spell it?

Q. How you spell it? A. S~h-e-a-r-e-r.

Q. What is the first letter? A. 'S'.
Q. You have a lisp tongue - are you a tie-
tongue Mopsie?

HIS LORDSHIP: Don't waste time.

DEFENCE COUNSEL: I thought he said ....

HIS LORDSHIP: One of my duties as a Judge is not
only to see that the Jurors' minds are not 10
taken off the case but that no time wasting

by anybody.

DEFENCE COUNSEL: Yes, M'lord but with respect,
this is vital to the liberation of my
client ...

HIS LORDSHIP: As to whether he can spell Shearer
as from Sharer?

A. He told us already he can spell, M'lord.
You asked him, with respect, and he gave us
the spelling as S-h-a~-r-e-r, so he cannot 20
chenge now, M'lord.

CROWN COUNSEL: With respect, this witness did not
say that at all.

HIS TORDSHIP: I am noting it.

DEFENCE COUNSEL: M'lord, what spellin§ may I ask
has your Lordship got from his lip?

HIS LORDSHIP: Continue with your crossexamination
because that has nothing to do with this case,
how he can spell Shearer.

DEFENCE COUNSEL: M'lord, with respect, I am 30
defending, sir, I must know.

HIS ILORDSHIP: I have ruled and it is down there
and you know what your remedy is thereafter if
you want it.
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29.

DEFENCE COUNSEL: I don't want to go that far, In the Home
M'lord. Circuit Court
HIS LORDSHIP: Continue with your cross-
examination. Prosecution
Evidence
DEFENCE COUNSEL: Tell me something, were you
with Fearon or Shearer, whatever name in No.3
this dear world you want to call him -
before 7.00 o'clock on the night that you Anthony Wilson
are talking about? A. Yes, sir. Cross-
examination
Q. What night was that? A. I don't
remember the date of the month, sir. %ggg January
Q. Try and remember it for nobody heard a (continued)
word about it.
HIS LORDSHIP: “he question is whether he was
with the deceased?
Q. Earlier the night he was talking about,
M'lord, - I want those words for certain
reasons.
HIS LORDSHIP: Yes.

DEFENCE COUNSEL: Your answer is Yes, you were

with him earlier the night. About what time?
A. Not the night, in the day, 1.00 o'clock
the day.

You know the difference between night and
day? A. Yes, sir.

You said you saw him about 1.00 o'clock in the
day, that is right - after mid-day meal time?
A. Yes, sir.

Did you have any food to eat? A. Yes, sir.

Now after that 1.00 o'clock in the day time

when sun shining, what is the next time that
you saw Fearon for that particular day?

A. I did not see him no time at all before

7.00 o'clock.

Listen to the question clearly, sir, I don't
want any confusion or waste of time. After
you saw him at 1.00 o'clock, when sun shining
bright in the middle of the day, at what time
did you next open your eyes and see Fearon,
your friend, that day?
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A. About ten past seven in the night.

Do you remember what month of the year this
was? A. I believe it was July, sir.

You are not certain, you believe - let me write
it down. You believe it is July, is that your
answer Mr. Wilson? A. It was July, sir.

You are now certain. Do you remember what date?
A, I don't rememver the date.

Were you present when your friend died? A. Yes,
sir. 10

Where was he then when he died? A. He was in
the street, in front of me, on Rosemary Lane?

That is where he died? Let me get that.
LORDSHIP: Could you ask that question again?

DEFENCE COUNSEL: So it is a dead man you took in

Q.

Q.

HIS

the taxi and took to the hospital - is that
correct. A. No, sir.

So which one is the truth then? A, When he
died he was at the hospital.

Since he died in the lane - you tell me the 20
truth now Mr. Wilson?

IORDSHIP: What is the question you ask him?

DEFENCE COUNSEL: He said that he saw when Fearon

HIS

died. "Where was he?" was nmy next question.
"In Rosemary Lane before me". Next question:
"So it was a dead man that you put in the taxi
and took to the hospital?" and I am waiting
on the answer to that. A. I don't know if
he was dead when I put him into the taxi, sir.

Now you say you don't know if he was dead. 30
And Mr. Wilson, isn't it the truth of the matter
that you don't honestly know the point of time

at which Orville Fearon died.

LORDSHIP: What has that got to do with the
case Mr. Brown? Isn't Fearon dead?
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DEFENCE COUNSEL: I don't know, M'lord, other In the Home
than the 10th July, the post mortem was Circuit Court
done. Something turns on this M'lord,
and I must explore everything to protect

this man for his deliverance. Prosecution
Evidence
HIS LORDSHIP: As to whether Fearon is dead? No.3
o.
DEFENCLE COUNSEL: M'lord, give me a chance
please. Anthony Wilson
Cross-

HIS LORDSHIP: I am giving you all the chances examination
in the world, but I am telling you again
that I must see to it that there is no %ggg January

time~wasting here. (continued)

DEFENCE COUNSEL: But, M'lordz I ask, since it
is not a simple case, don't beg me in a
murder case to disclose too prematurely
and let my friend take advantage of it.
That man's life is in my hands.

HIS IORDSHIP: Go ahead Mr., Brown, go ahead.

DEFENCE COUNSEL: DNow tell me something, am I
correct in saying that you left the hospital
before your friend was declared dead, put it
that way. Up to when you left he was not
declared dead yet?

HIS LORDSHIP: Declared by whom?

DEFENCE COUNSEL: The doctor, that is the only
man that could do it. A. I don't know, you
know sir.

DEFENCE COUNSEL: Nobody tell you him dead yet?
A, The porter, sir.

Q. He is not a doctor? A. The porter who push
the trolley came back and say, well then,
your friend died and I come outside the
hospital.

HIS ILORDSHIP: 1Is all that evidence, Mr. Brown?

DEFENCE COUNSEL: But no doctor told you so? I
will get that from the doctor, but 1 want to
get the decks clear since my friend led it
that he remained urtil he was told some things.
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(To witness): Let's get the geography of the
scene. Am I correct in saying that coming
from north to south, down Wildman Street, when
we cross over East Queen Street, we go into
Rosemary Lane? A. Yes, sir.

Rosemary Lane is the continuation of. Wildman

Street, g01n§ south after you pass over East
Queen Street? A. Yes, sir.

Is that correct? A. Yes, sir.

And Maiden Lane is to the east of Rosemary Lane? 10
A, Yes, sir.

And the big club that you don't know the name
of, is at the corner of East Queen Street and
Maiden lLane? A. Yes, sir.

That is Silver City Club - Barclay's Silver
City Club, upstairs and downstairs, nuh true?
A, Yes, sir.

Upstairs and downstairs place? A. Yes, sir.

LORDSHIP: You agree it is Silver City Club?
A. Yes, sir. 20

DEFENCE COUNSEL: Mr. Barclay's Silver City Club?

Qe

HIS

A. Yes, sir.

Now, around the spot where you say your friend
fell, before you removed him, isn't there a bar
one side of the lane and a shop on the other
side? A. No, sir.

On that part of the lane, between Laws Street

and Barry Street, there is a bar on one side

and a shop on the other side of the lane?

A. Yes, sir; that is not where he drop 30
though you know, sir - on the street.

IORDSHIP: The question you asked was where
the deceased fell ...

DEFENCE COUNSEL: Yes, M'lord.

HIS

IORDSHIP: Whether there was a bar on one side..?

DEFENCE COUNSEL: ... of the lane and a shop on

the other side?
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HIS LORDSHIP: Of which lane?

DEFENCE COUNSEL: Same lane M'lord, that he is
lying in. I don't mean they are directly
opposite one another but going down the
lane from Laws to Barry Street on Rosemary
Lane you have a bar on the left-hand
side and a shop on the right-hand side.

HIS LORDSHIP: That is not the question, the
question is whether the deceased fell
there.

DEFENCE COUNSEL: I am sorry if you got the
wrong impression, but he understands,
M'loxd.

HIS IORDSHIP: I want to know what the
question is.

DEFENCE COUNSEL:
make it clear. Going down Rosemary Lane
from Laws Street to Barry Street, is there
a bar on the left-hand side and a shop on
the right-hand side? A. Yes, sir.

HIS LORDSHIP: Going down Rosemary Lane to
where?

DEFENCE COUNSEL:
Street? A.
a shop on the other.

From Laws Street to Barry

Q. Is that correct? A. Yes, sir.

Q. Now that particular night there was a
black-out due to power cut with the Public
Service Company? A. Yes, sir.

Q. All the girls and males that you have told
us about in your evidence are dark-skinned
people like you and I, is that correct?
You did not have any white people mixed up
in that crowd? A. No white people.

Q. And the lane was dark? A. Yes, sir.

Q. And what you say you saw happen to your

friend, happened in the dark lane? A. Yes,

sir.

May I rephrase it, M'lord, to

There is a bar on one side and
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Q. And your friend Fearon or Shearer is also
dark-skinned like you and I? A. Yes, sir.

Q. So is the accused? A. Yes, sir.

Q. And will you agree with me that it is difficult
to see us in the darkness? A. Sir?

Q. It is difficult to see a dark-skinned person in
the dark? A. It depends on how far the person
is.

Q. Let me take that answer,

HIS LORDSHIP: What is the question, it is difficult
to see or difficult to make out?

DEFENCE COUNSEL: Difficult to see - s-e-e -~ a dark-
skinned person in the darkness and he says it
depends upon the distance.

(To witness): Now how far were you from the
deceased when you say you heard the sound? A.
About two yards.

HIS IORDSHIP: Which sound you mean, the sound like
a coconut?

DEFENCE COUNSEL: That is the only sound he
referred to, M'lord.

HIS IORDSHIP: Mr. Brown you are the one cross-
examining, so if I ask you a question, if you
don't mind, answer the question.

DEFENCE COUNSEL: That is what I did IM'lord.

HIS IORDSHIP: Don't make any comments. What sound
you are talking about, the sound like the
coconut?

DEFENCE COUNSEL: Yes, M'lord.

(To witness): Is it only one sound you heard
before your friend fell? A. Yes, sir.

Q. It did not sound like two cutlasses buck-up?
A. No, sir.

Q. Certain? A. Yes, sir.
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Q. You know the difference between a bill
machete and a sow machete? A. No, sir.

HIS IORDSHIP: You don't know the difference?
A. No, sir.

Q. You know the short bulldog mouth machete
they use to cut coconuts on coconut carts?
A. Yes, sir.

Q- And will you agree with me that that is
the type of machete that you associate
with chopping coconuts, that you see them
use to chop coconuts? A. Yes, sir.

Q. And that is the type of machete that you
saw the deceased with that night - isn't
that so? A. Not a short machete, a tall
one, sir.

Q. The deceased had a tall one.
that down.

Let me get

(Crown Counsel speaks to Defence Counsel)
A. I thought you said the accused, sir.

Q. You thought what? I speak very distinctly
and my friend should not alert you either.

CROWN COUNSEL: Just a minute.

DEFENCE COUNSEL: Let's play this game fairly,
you know it is a murder trial.

CROWN COUNSEL: I am on my feet.

DEFENCE COUNSEL: I sit.

CROWN COUNSEL: With due respect to my learned
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friend, he deliberately put a false suggestion

to the witness.

DEFENCE COUNSEL:
against my integrity I object to.

HIS LORDSHIP:
same time. Please sit down and when he is
finished you can answer.

I object to that, any apsersion

Both of you will not stand at the
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CROWN COUNSEL: What my learned friend said to
the witness is that is the type of machete you
said you saw the deceased with at that time.

HIS IORDSHIP: I will find out from the notes.
(Notes read back by Shorthand Writer)

DEFENCE COUNSEL: DM'lord...

HIS LORDSHIP: Just wait please.

(To witness): Did you see the deceased with
any machete that night? A. No, sir.

HIS LORDSHIP: ....whether short or long machete? 10
A. No, sir.

DEFENCE COUNSEL: Before I proceed, I demand an
apology unequivocally from my colleague. He
made a dastardly unfair and unethical attack,
and as a barrister-at-law I will not stand and
allow my conduct to be impeached. The
Shorthand/writer read back that I never put it
to the witness that he had said in evidence
that he saw it. I said to him: isn't that the
thing that you saw and I ask Your Lordship to 20
protect my integrity.

HIS LORDSHIP: You are quite able to protect
yourself.

DEFENCE COUNSEL: I seek your protection for the
records.

HIS LORDSHIP: Continue your cross-examination.

DEFENCE COUNSEL: Your Lordship sees nothing wrong
with misbehaviour?

HIS LORDSHIP: Continue with your cross—examination
if you don't mind. 30

DEFENCE COUNSEL: I do mind for my integrity comes
first.

HIS LORDSHIP: By the time the case is finished you
will vindicate yourself.
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37.

DEFENCE COUNSEL: My friend cannot be allowed In the Home
to do as he likes. If I did you would Circuit Court
rap me over the knuckles, M'lord.

(To Crown Counsel): Don't try it again Prosecution
please, since I have to protect myself. Evidence

HIS LORDSHIP: That is part of your protection? No.3

DEFENCE COUNSEL: I do not like to be unforensic- Anthony Wilson
my friend knows better behaviour than that, Cross-

but he must not do me that, examination
fIS LORDSHIP: Mr. Brown .... fggg January
DEFENCE COUNSEL: I do not like it. (continued)

HIS LORDSHIP: When I am speaking will you keep
quiet?

DETFENCE COUNSEL: I will try...
HIS LOERDSHIP: Not try, you must do it.

DEFENCE COUNSEL: I will succeed, M'lord, if I
try. I am succeeding now, M'lord

HIS IORDSHIF: I will pass on a little of my
experience down there. For years I was down
there and what has passed between both of you
is very mild to my time. Continue.

DEFENCE COUNSEL: Now, Mr. Wilson, try to be
honest with me...

HIS IORDSHIP: Don't make comments please. If you
want to make a direct suggestion put it, but
don't preface your questions with comments.

DEFENCE COUNSEL: Mr. Wilson, didn't you correctly
hear me when I was asking you about the bill,
coconut machete? A. Yes, sir.

Q. Didn't you correctly hear me? A. Yes, sir.

Q. And didn't you answer me honestly at first?

HIS LORDSHIF: Did he what?

DEFENCE COUNSEL: Didn't you answer me honestly at
first? A. When you ask about the deceased I
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I did not correctly hear you, I thought you
said 'accused’.

How many machetes did you see on that lane
just before your friend fell? A. One.

Certain? A. Yes.

What kind of machete was that, long or short?
A. Long machete.

Certain? A. TYes, sir.
Quite certain? A. Yes, sir.

But you ran down somebody - rather, put it this
way: you chased somebody up Rosemary Lane on
Laws Street and that type of thing? A. Yes,
sir.

And you had a machete at that time? A. Yes,
sir.

Short one? A. No, sir.

What type of machete you had? A. ZLong one,
sir.

True, true, you are really speaking the truth
man? Mr. Wilson, on the sacred bible are you
speaking the truth when you say that? A. I
went in the yard and came out with a long
machete.

Listen to my question carefully. Are you
speaking the truth and the whole truth when
you say that you chased down somebody up
Rosemary Lane, on Laws Street, up Maiden Lane
with a long machete in your hand and not a
short machete? A, Yes, sir.

Swear by Almighty God? A. Yes, sir.

Now whose yard did you take that machete out of,
according to you? A. A fellow by the name of
Aston, sir.

Aston? A. Yes, sir.

Is his yard on the same side of the lane as the
bar? A. Yes, sir.
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HIS

DEFENCE COUNSEL: As the bar? A. Yes, sir.

Q.

Q.

HIS

9.

IORDSHIP: Same side? A. Yes, sir. In the Home
Circuit Court

And about two gates down from the bar? Prosecution

A, No, sir. Evidence

How many gates down from the bar? No.3

A. above the bar, coming down Rosemary .

Lane from Laws Street. Anthony Wilson
Cross-

How many gates you passed before you got examination

to his gate? A. You don't pass the bar

before you reach to the gate. %ggg January

Next door then? A. No, sir, I reach the (continued)

gate before I reach the bar, coming down
Rosemary Lane.

Then you reach his gate and how many gates
you pass before you reach the bar - you
don't understand me? A. Is about two
gates from the bar, coming down Rosemary
Lane.

His gate is two gates ...
LORDSHIP? He did not say two gates between

but the distance is about two gates away?
A. Yes, sir, two gates away, above the bar.

DEFENCE COUNSEL: Much obliged. Now this person

Q.

HIS

you call Aston, would I by any chance be
correct in saying that is the same person as
Adrian Wilson? A. No, sir.

You know Adrian Wilson's yard though? A. I
don't know who name Adrian Wilson, sir.

Ir. Anthony Wilson, are you seriously stating
on oath and tell me you don't know who is
Adrian Wilson? A. I don't know who is Adrian
Wilson.

Let me get that down. Did you give evidence
on oath at the Preliminary Eaquiry?

LORDSHIP: Where is that?

DEFENCE COUNSEL: Held on the 9th September, 19687

A, Yes, sir.
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Lm.

HIS LORDSHIP: Where is that? You should know by
this, you have been practising for sometime -

where is that means you are to direct me to the
part of the deposition.

DEFENCE COUNSEL: Yes, M'lord.
HIS IORDSHIP: Well, please do.

DEFENCE COUNSEL: But, M'lord, if you just listen -
I am not transgressing to contradict him by
his evidence, M'lord.

HIS LORDSHIP: Why are you asking about the 10
Preliminary Enquiry?

DEFENCE COUNSEL: You will see in a minute and you
will not have to correct me, I1'lord, I am too
well trained especially under your supervieion.

(To witness): Did you see other witnesses come
there and give evidence that same day you have
given evidence? A. Yes, sir.

Q. Did you see another man go in the witness box,
just like you, bearing the name of Adrian
Wilson and give evidence in this same case? 20
A. I don't remember,sir.

Q. You don't remember? Is it the first time in your
life you are hearing the name Adrian Wilson?
A. Not the first time I hear the name.

Q. You know the man, too. A. No, I don't know
the man.

Q. But you hear the name? A. Yes, sir.

HIS LORDSHIP: 7You don't know the man Adrian
Wilson?

DEFENCE COUNSEL: But he knows the name M'loxd. 30
Tell me something -~ you told His Lordship
just before we went for lunch today, that
you know Sonia for about a year? A. Yes,
sir.

A, That is true? A. Yes, sir.
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Q.
HIS

DEFENCE COUNSEL:

HIS

DEFENCE COUNSEL: Queen's Counsel, M'lord, and

HIS

DEFENCE COUNSEL:

HIS

DEFENCE COUNSEL:

HIS

41.

But that you did not know the girl to
whom your friend was speaking when Sonia
came up and curse him? A. No, sir.

Is that true? A,
girl.

Yes, I don't know the

But didn't you give evidence earlier on
this morning that your friend was near
the corner of Laws Street and Rosemary
Lane in a row with two girls? A, Yes,
sir,

Was it two girls or ome girl? A. Two
girls.

Do you know either of the two girls?
A. No, sir.

Sure? A. Sure.
Be careful you kngw.

LORDSHIP:
Brown.

Just warning him, M'lord.
LORDSHIP:
his answer. I don't know where you pick
up this from, this style of cross-
examination.

they were not corrected.

LORDSHIP: Queen's Counsel?
Of eminence.
LORDSHIP:
and so forth.

Much obliged, M'lord.
Now tell me something ....

LORDSHIP: Just wait please.

Don't threaten the witness Mr.

Just ask the question and hear

Well don't bring it inside here,
Jjust put the question, listen to the answer
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42,

(To witness): You say the deceased was
speaking to two girls and none of these you
know? A. Yes, sir.

DEFENCE COUNSEL: Look in the court now, if you
see any of the two girls ~ take a good look
this way.

HIS IORDSHIP: Take a good look where?
DEFENCE COUNSEL: He knows where to look M'lord -

this way teke a good look. 7You see any of
the girls in court today of those two girls?

HIS LORDSHIP: You mean among the people sitting in
court or those at the back of the room?

DEFENCE COUNSEL: Here, M'lord, I am confining it
to here - in the well of the court, I make it
abundantly clear, he knows what I am speaking
sbout. Take a good look Mr. Anthony Wilson.
You smile? Smile on and then answer me.

HIS LORDSHIP: Any of the girls? ..

DEFENCE COUNSEL: Of the two girls, M'lord.

(To witness): Do you? A. Yes, sir.

Q. Point her out. A. That one. (Points).

HIS LORDSHIP: No, no, no. You see one?
A, Yes, sir.

DEFENCE COUNSEL: You know her name? A. No, sir.
Q. You know who she is connected to? A. No, sir.

Q. You know a girl by the name of Pamella Evans?
A. No, sir.

Q. You don't know Pamella Evans? A. No.
HIS IORDSHIP: Pamella who?

DEFENCE COUNSEL: Pamella Evans who lives on
Rosemary Lane? A. No, sir.

Q. Mr. Anthony Wilson, let me see if I can assist
you then. Pamella Evans lives in the same

10

20

30



10

20

20

43,

yard where you say you went for the
cutlass to chase down the person who ran
up the lane - see if that refreshes your
memory. A. No.

Q. You can remember now? A. I don't
refresh, I don't know nobody name Pamella
Evans.

HIS LORDSHIP: You don't know Pamella Evans?
A. No, sir.

DEFENCE COUNSLL:
in one row with two girls? A.

But you heard your friend
What sir?

Q. First of all your friend was in one row
with two girls? A. Yes, sir.

Q. One of whom you see in court now? A. TYes,

sir.

Q. Then Sonia came up and one of the girls that
was in the row was rowing with your friend
because he had boxed and kicked her? A, I
don't know if he box and kick her.

Q. That is what she was gaying. A. I did not

hear her say that, sir.

Q. You did not hear what the row was about?
A. No, sir.

Q. Let me get that down. If that is the truth,
Mr. Wilson, how do you explain what you told
the court this morning that: I told him to
stop the rowing and come along, if you did
not hear what they were rowing about.

HIS LORDSHIP:

DEFENCE COUNSEL: M'lord, please assist me.

HIS LORDSHIP: What is the question you are
putting to him?

DEFENCE COUNSEL:
his credit.

It is the only way I can test

HIS LORDSHIP:

Perhaps you have forgotten the
evidence?

He told the jury he stopped along

Please don't answer that question.
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in the meantime the deceased was riding his
bicycle timely up Rosemary Lane and when he
rode after the deceased he found the

deceased speaking to these two women and they
were rowing. The question you are asking is
whether he knew what they were rowing about
and he said No. What is wrong with that?

DEFENCE COUNSEL: M'lord, with respect the note
I have here, I don't know if it is different,
he already stopped near to the corner of Laws
Street, he was speaking to two girls, there
was a row. I tell him to stop the rowing....

HIS LORDSHIP: That does not mean he would know
what the row was about Mr. Brown.

DEFENCE COUNSEL: I am asking if he heard what was
the text of the row.

HIS IORDSHIP: And he said no.

(To witness): Do you know what the text was
about? A. No, sir.

DEFENCE COUNSEL: You know what them was talking
about that you call a row? What you hear
them talking that you call a row? Let me see
if I can get to the root of what you hear
the% talk that you call a row. A, If I
saw

DEFENCE COUNSEL: Not 'if' at all.
HIS LORDSHIP: Allow him to answer the question.

(To witness): What you saw that you called a
row? A. They were gesturing, sir.

HIS ILORDSHIP: Like what? A. Hold on and so.

DEFENCE COUNSEL: Mr. Wilson, you went to school?
A. Yes, sir.

Q. When you say 'row' don't you mean talking and
quarrelling? A. Yes, sir.

Q. You don't only mean moving of hand and every-
body qumb? Talk the truth now. A. You want
to hear the words?
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45.

Q. Yes, is the words I want to hear, talk In the Home
them plain, slow. What were the words? Circuit Court
A. Well, Shearer say the girl was ....
Prosecution
Q. Say what? A. Say 'you too fasty'. S&he Evidence
say 'is her own face' and him say ceecce. N
0.3
HIS LORDSHIP: Tell me something: Is this
strictly the fact? That there was a row Anthony Wilson
is one thing, the particulars of the row Cross-
is this evidence? examination
DEFENCE COUNSEL: It goes to the issue, fggg January
1
M'lord. (continued)

HIS LORDSHIP: Which issue? Was the accused
man there when this row was going on?
Was the accused there? A. No, sir.

HIS IORDSHIP: I am not going to allow any
more of this detail.

DEFENCE COUNSLL: Anyhow, what you heard that
you call a row contained words like what
you started to tell us and not just moving
of hands and everybody shut up 'pam' - them
a talk and move hands? A. Yes, sir.

Q. Like botheration going on? A. Yes, sir,
if is a row it must be botheration.

Q. You know what them call 'bangarang'?
A. No.

Q. Well, now, by the way, Fearon was in the Max
Gang? A. I don't know of that, sir.

Q. But you know of the Max Gang? A. I know
of the Max Gang but I don't know if he was
in the Max Gang, sir.

Q. But you are Deputy Leader of the Max Gang?
A. No, sir.

Q. You are next in command of the Max Gang?
A. No, sir.

HIS LORDSHIP: Are you a member of the Max
Gang? A. No, sir.
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4-6.

DEFENCE COUNSEL: That is not my question,
M'loxrd.

HIS LORDGHIP: That is the way you should put
it and depending on that answer you ask
whether he is an officer in it.

DEFENCE COUNSEL: As you please, M'lord.

HIS IORDSHIP: I hope when the case is finished
you will have learned something.

DEFENCE COUNSEL: I will have learnt something,
M'lord. 10

HIS IORDSHIP: We will stop there now. Come back
tomorrow at 10.00 o'clock.

Mr. Foreman and Members of the Jury we will
will adjourn until 10.00 o'clock tomorrow
and please remember the advice.

ADJOURNMENT TAKEN: 3.48 p.nm.

ANTHONY WILSON: SWORN: (RECALLED):

HIS LORDSHIP: Now, Mr. Wilson, it is now 22
minutes to 11.00, why have you kept the court
waiting so long? 20

A, I was waiting for my Jjacket, sir, and the
renovator was not there.

DEFENCE COUNSEL: It is nice to see you in jacket
this morning, why didn't you put it on
yesterday?

HIS LORDSHIP: That is my province.

DEFENCE COUNSEL: Don't you feel better when you
have on a tie, too?

HIS ILORDSHIP: Don't answer that question.

DEFENCE COUNSEL: Now, tell mesomething: the %0
answer you gave your Lordship is the correct
answer?

HIS LORDSHIP: Don't answer that question.
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HIS

47,

Vasn't it because of my cross-examination
yesterday morning why you were afraid to
come to court today? A. I saw a police
and him say I must come inside.

Did the police come for you yesterday.
A. To.

Now, tell me something, Mr. Wilson: Jyou
told us yesterday that when the accused

asked one of his friends to give him the
knife, at that time Fearon had the knife
in his hand, is that correct? A. (No
apswer).

That is before the boy passed down the
Lane? A. No, sir, I didn't say that.

LORDSHIP: That was not how the evidence
was given yesterday, Mr. Brown

DEFENCE COUNSEL: I refer to my notes, Mi Lord,

and I have the witness saying, "I didn't see
Ferron kick anyone, and it look like Boyd
was going to fight the accused".

Do you remember saying that to the other
gentleman in the wig here? A. (No
answer).

Look man, if you do not look how will you be
able to know to which gentleman I refer?

Are you afraid to answer? A. I don't
remember, sir.

Did you see accused murmur or hear him
murmur at the time you saw your friend take
the knife out of his pocket? A. I don't
remember, sir.

Do you remember giving evidence yesterday
at all? A. Yes, sir.

Do you remember anything you said
yesterday at all? A. Yes, sir.

Do you remember answering the questions that
gentleman asked you? A. Yes, sir.
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HIS

48,

You remember saying Ferron took out a knife?
A, Yes, sir, after him talk to Miss Gwen.

Did you see the accused with a knife at all?
4. No, sir.

IORDSHIP: That is not what he said yesterday,
Mr. Brown. What he said was this: "I did not
see deceased kick anyone. I saw accused start
to feel his pocket. I saw deceased taking a
knife out of his pocket. Accused asked his
friend for a kmife but no one answered him.

I saw accused and his friend walked down
Rosemary Lane fast".

DEFENCE COUNSEL: You heard what his Lordship read

HIS

a while ago? A. Yes, sir.

Do you remember saying that yesterday? A.
Yes, sir.

So up to that time the boys walked away fast?
A. Yes, sir.

Did you see any knife in the hands of the boys
including the accused? A. No, sir, I didn't
see any knife in their hands.

Now tell nme something, and try to remember
even though it has been a long time since this
thing happened: Did you hear accused used
these words to one of his friemds? "Lend me a
big knife, a ratchet knife%. 4. I don't
remember that, sir.

LORDSHIP: Let us be tidy.

DEFENCE COUNSEL: Anything you say I will do, Mi

Loxd.

DEFENCE COUNSEL: Did not accused used these

words when Ferron took out his knife, "lend
me a big knife, a ratchet knife". That was
when the accused saw Shearer's knife he asked
someone to lend him a knife, a big knife, a
ratchet knife? A. I didn't heari him say big
knife or ratchet knife; him start to feel
his pocket like this, and Ferron believe he
was going to take out a knife.
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Q.

49,

You cannot tell how a person feels. Anyway
all that happened in the darkness? I was
near to him, sir.

How near were you to him? A. About 2
feet, sir.

Point out the distance, will you? 4.
Like from where I am to just here, sir.

So if you were to stretch your hand out
you would touch him? A, Yes, sir.

The deceased and the accused are about the
same height? A. Yes, sir, about the same
height.

You are about the same height as the two
of them? A. No, sir, I am taller than the
two of them.

Did you have a knife on you that night?
A. No, sir.

I am putting it to you, Mr. Wilson, that the
moment accused asked his friend about a
knife right away you and Ferron rode off
fast down Rosemary Lane? A. No, sir.

Not true? A. No, sir.

LORDSHIP: You are asking two questions at
the same time, Mr. Brown. It seems that
some counsel want to go back to school,
because when the judge tries to explain it
does not mean anything.

LORDSHIP: 2id you ride fast down Rosemary
Lane? A. Yes, sir, after the boys leave.

What do you mean by saying after the boys
leave? A, Because he asked me if I ride
away fast with Ferron.

Did you ride down Rosemary Lane after the
fellow died? A. Yes, sir.

DEFENCE COUNSEL: Were you speaking the truth

when you told his Lordship a while ago that
you rode down Rosemary Lane fast after the
boys left? No, sir.
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Q.

50.

Q. Does Ferron live with his mother at 8 ILadd
Lane? A. Yes, sir.

Q. Is it true that after both of you rode down
Rosemary Lane you both went to 8 Ladd Lane?
A. No, that is not true.

Q. Ferron alone rode to 8 Ladd Lane? A. No, sir.

Was Ferron's mother at home? A. I don't know.

Q. Now, Mr. Wilson, did you hear your friend,

Ferron, use these words to the accused before

both of you rode off down Rosemary Lane, "I am 10
going for a cutlass for you, I am going to get
something bigger than a knife". A. DNo, sir.

Q. You didn't hear Ferron say anything at all to
the accused after he asked his friend for a
knife? A. No, sir.

Q. You are certain? A. (No answer).

Q. Do you know Adrisn Wilson? A. No, sir.

Q. Was there a crowd of people out there that
night? A. I didn't notice nobody only the
group of boys. 20

CROWN COUNSEL: Mi Lord, I would like to know at
what time he is talking.

HIS ILORDSHIP: What time, Mr. Brown?

DEFENCE COUNSEL: Now that it comes from you, M
Lord, I will answer. I am talking about the
time when the pen knife was taken out by the
deceased and in his hand.

HIS ILORDSHIP: As far as I remember, he told the
Jury that a knife was takea out but he did not

see whether it was a ratchet knife, a kitchen 30
knife or what sort of knife, or even pen knife,
then.

DEFENCE COUNSLL: Sorry mi Lord, I only mean a
knife.

HIS IORDSHIP: So your question, Mr. Brown, is if
at the time he had the knife if there was a
crowd there?
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WITNESS: No, sir, only the group of boys.

DEFENCE COUNSEL: Now, Mr. Wilson, think

clearly and try your best to remember

because it is a long time now since this
thing happened; was there or were there
girls present at the time? A. No, sir.

Now, you say Ferron and you only rode down
Barry Street and Rosemery Lane correr and
stopped there? A. Yes, sir.

Why did you stop there? A. To enquire
about a friend.

What friend? A. Winston Myers.

Is Winston Myers in the Max Gang as far as
you know? A. I don't know, sir.

But he might be though? A. (No answer).
LORDSHIP: He says he doesn't know.

Were you living at Rosemary Lane at the
time? A. No, sir.

You lived at George's Lane? A. Yes, sir, a
little distance from Rosemary Lane.

Now, Mr. Wilson can give the Jury and myself
any good reason why Ferron and you were
riding up and down Rosemary Lane that night
considering Ferron lives at Ladd Lane and
you live at George's Lane? Why were you
both riding up and down Rosemary Lane that
night, well early morning then, for the
hour was at-ut 1.00 a.m.? A. That day I
saw Ferron and both of us was having lunch
and we mske an arrangement to go to the
Ambassador Theatre that Monday night. Well
afterwards he told me he was going out.

DEFENCE COUNSEL: Mi Lord, isn't that hearsay?

HIS

LORDSHIP: No, this will go bona fide to his
evidence.

DEFENCE COUNSEL: Yes? A. He said he was going

out so 1 asked him where I would see him,
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52.

and he said I must come to his yard at Ladd
Lane and pick him up there. After I finish my
business I go to George's Lane and about five
minutes to 7.00 I left George's Lane.

HIS LORDSHIP: That is where you live? A. Yes,
sir.

DEFENCE COUNSEL: Yes? A. I rode and go to his
home at Ladd Iane and I wait a while for him.
He then come, and while we were on the way to
Ambassador I told him I would be stopping at
Rosemary Lane to speak to my friend Winston.

Q. Did you at that time tell him the name of your
friend? A. Yes, sir,

Q. What name you told him? A, Winston, sir.
Q. You told him the address? A. No, sir.

Q. Did you know the address? A. No, sir, not at
that time but 1 know the yard.

Q. And that yard is between Barry Street and
Laws Street on Rosemary Lane? A. Yes, sir.

Q. And about two gates above the bar? A. No,
sir.

Q. Is that the same place he went for the
machete?

HIS IORDSHIP: Just a minute. You asked the
witness, Mr. Brown, why he was riding up and
down Rosemary Lane that night, you don't want
an answer?

DEFENCE COUNSEL: Yes, My Lord.

WITNESS: Well we contipue up Ladd Lane and come
up Rosemary Lane and I stop at Winston house by
the fence. While I stop there the deceased was
riding up and I ask a lady at the fence...

HIS LORDSHIP: You spoke to a lady? A. Yes, sir.

Q. And she told you something? A. Yes, sir.

DEFENCE COUNSEL: TYou said she told you something?
A. I ask her for Winston, if Winston is inside.

10
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And she spoke to you? A. Yes, sir. In the Home
Circuit Court
What happened after that? A. I rode off,

sir.

Prosecution
Yes? A. And after we rode off, sir, we Evidence
went and meet the deceased near the inter-
section where the two girls run, and I tell No.3

the deceased to come along.
Anthony Wilson

Yes? A. And after that one of the girls Cross-
left and walked down Rosemary Lane. examination
And Ferron and you rode down Rosemary Lane iggg January

then? A. Yes, sir. (continued)
Why did you go back to Rosemary Lane?

A. Because the lady at Winston's yard told

me that Winston was down at the corner so 1

went to check Winston.

ILORDSHIP: You had got information from the
lady that Wirston was at the corner? A. Yes,
Slrﬂ

Which corner? A. Rosemary Lane and Barry
Street, sir.

DEFENCE COUNSEL: Mr. Wilson, everything you said

a while ago is true? A. Yes, sir.
And nothing but the truth? A, Yes, sir.

Well if that is so, tell me this: do you agree
with me that Barry Street is below where you
talked with the lady? A. Tes, sir.

So you rode towards Laws Street up Rosemary
Lane. A. I went up.

wWhat time of the day was it that Ferron and
you made arrangements to go to the Ambassador
Theatre? A. About 1.00 o'clock, sir.

So while Ferron and you were riding you told
bim you wanted to .see your friend Winston?
A. Yes, sir.

So only you wanted to see Winston? A. It
affected both of us, sir. What I wanted to
see him about affected the two of us, sir.
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Q. So Winston and you were going to get the
girls?

HIS LORDSHIP: Just a minute: what does this
question about girls got to do with it?

DEFENCE COUNSEL: It will go to his credit, Mi Lord.

HIS LORDSHIP: 7You want him to tell you what was
the conversation between Winston and himself?

DEFENCE COUNSEL: Yes, mi Lord.

Q. What the girls had to do with your finding
Winston? A. Because the deceased told him 10
that I had some contraction with a girl,

Q. Only one girl? A. Yes, sir.
Q. Is that correct? A. Yes, sir.

Q. Go back to what you said earlier on, and that is
what you said the deceased told Winston.
Winston told you that the deceased told him
that you have some contraction with a girl?
A. Yes, sir.

Q. Yes? A. And the deceased Fearon tell me that
I should not ask Winston about it, and I 20
surprise by Ferron by asking Winston about it.

Q. Both Winston and the deceased Ferron are your
friends? A. 7Yes, sir.

Q. Then what time was this Show that Ferron and
you were going was going to start? A. At
7.3%0, sir.

Q. And the arrangement for the meeting of Ferron
and you was for 7.00 o'clock? A. Not exactly
7.00, sir, about 7.00.

Q. For you to go to the Ambassador Theatre as the 30
Show started at 7.30? A. Yes, sir.

Q. And you left your home at George's Lane to Ladd
Lane and to reach there at 7.00 o'clock?
A. Yes, sir.

Q. But don't you think you would have been running
late to arrive at Ladd Lane at 7.00, wait for
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Ferron, leave Leadd Lane and stop to see In the Home
Winston? A. Yes, sir, but I had already Circuit Court
seen the first Show of that same picture.
Did Ferron say, "come on, its running Prosecution
late?" A. No, sir, and I did see the Evidence
firset Show already.

No.3
What was the name of the picture? 4.
Lilly of the Ffields, sir. Anthony Wilson

Cross-

What time the first show start? A. examination
Between 7.3%0 and 7.45. fggg January
What time the second show starts? A. I (continued)

don't remember, sir.

You never go to any of the second shows at
the Ambassador Theatre? A. Yes, sir.

Then how long the second show lasts? A. Time
varies, sir.

You have been to second shows at the Ambassador
Theatre? A. Yes, sir.

What time did the second show start the last
time you went to a second show at the
Ambassador Theatre? A. I don't know, sir.

Is the Ambassador Theatre over on the West
by Jones Town? A. Yes, sir.

Is it the continuation of Asquith Street?
A. Yes, sir.

How far is it from Rosemary Lane? A. I
don't know, sir.

Is it a long ride to get there from your
home? A. Yes, sir.

About how long would it take you to ride
from your home to there? A. About 15
minutes, sir.

But you never reached the Ambassador Theatre
that night? A. No, sir.

After you left the hospital that night where
did you go? A. I went home, sir.
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What time did you go to the hospital? A. I
never check the time, gir.

You don't drudge a watch? A. No, sir.

Do you agree with me that the Kingston Public
Hospital is nearer Ambassador Theatre than
Rosemaxry Lane to the Ambassador Theatre?

A. I don't know, sir.

You gave evidence at the Preliwinary Enquiry?
A, Yes, sir.

And you sat in court and hear other people
give evidence? A. I sat there a part of the
time, sir.

You did not sit in court until the end of the
case when you were told to attend Circuit
Court? A. I was called up last, sir.

Are you saying on oath that you were the last
witness to give evidence at the Preliminary
Enguiry? A. I am not saying that, sir.

Do you agree with me that you were the second

witness to give evidence? A., I don't
remember, sir.

A ladey gave evidence then you?

IORDSHIP: As to what order he gave evidence
or sat in court has any relevance?

DEFENCE COUNSEL: I was hoping you would not have

HIS

embarrassed the Defence, Mi Lord, especially
when I am dealing with a tricky as this., I

want to hear from this witness what he heard
in court, Mi Lord.

IORDSHIP: That would be evidence in this
case?

DEFENCE COUNSEL: Yes, Mi Lord, I have seen it

done, and I will use all the strategy if I am
allowed so to do.

HIS 1LORDSHIP: You will be allowed tc use all the

legitimate strategies by law and practice.

It is my duty to see that the case is fairly
conducted, fairly tried, and cut out all irrelevancies.

10

20

30



10

20

30

HIS

Q.

57.

Now, you say when the deceased fellow was
wounded you went up and looked at him and
you saw that his head-back was cut, A. T
did not say that, I say when I go and

look at him I see blood and he was lying
down on his headback.

You actually saw when he fell? A. Yes, sir.
Am I correct in saying the deceased went
four steps back and then he fell backwards?
A. No, sir.

How then? A. He was moving away from the
person who was coming towards him, sir.

Was he moving away backway? A. No, sir,
front way.

Where was the person who was coming towards
him? A. In front of him.

Did you see Ferron's head? A. Yes, sir.

Did you actually see him get injured?
A. I heard a sound and saw him drop.

You didn't see when the cutlass actually
reach his head? A. No, sir.

LORDSHIP: You saw the cutlass coming down and
sound like when they cut coconut? A. Yes,sir.

You saw that? A. Yes, sir.

DEFENCE COUNSEL: At that time how far away were

Q.

HIs

you from Ferron, about from where you are to
where? A. About 2 yards, sir.

To where these two gentlemen are from you?
A. Yes, sir.

LORDSLHLP:  tbhout 18 to 20 feet? A. Yes, sir.

DEFENCE COUNSEL: And a lot of people had

Q-

gathered there? A. No, sir.

Just before or rather, just when you saw
the machete go up in tne air and come down,
at that time about how many people were
there? A. Two, sir.
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Only two people were there? A. Yes, sir.
Any girls? A. No, sir.

Who were the two people there? A. The
deceased and the accused.

You were not there then? A. I was riding
along, sir, and they were in a semi-circle.

Will you describe this semi~circle of which

you spesk? A. I was riding, sir, and the

deceased and the accused were going around like

this (witness demonstrates). 10

Was his face turned towards you? A. Who, sir?

The person with the machete? A. Him face
turn towards me.

But people were in the Lane apart from you?
A. I didn't observe them, sir.

When this thing happened where were you? A, I
was riding along, sir.

While riding coming along did you pass anybody?
A. T didn't see anybody, sir.

Both Ferron and you rode up the Lane fast? 20
A. No, sir.

Not true? A. No, sir.

Is not it the truth of the matter that when
Ferron and you were riding Ferron had a bill
machete that people use to chop coconuts?

A. No, sir.

What happened to Ferron's bicycle when he and
deceased were moving in this semi-circle.
A. Him drop him cycle, sir.

When you first saw the deceased where did you 20
see him? A. Him come from the shop, sir, and

then him and Ferron start to move in a semi-

circle?

Yes, then what did Ferron do with his cycle?
A. Him jump off the cycle, sir.
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Q. Did he give the cycle to you? A. No,
sir, it drop on the ground, 1 was not
near to hin.,

Q. How far away from you was he when he
jumped off the cycle? A. It was about
one and a half the distance from like
where 1 am here to over there, sir.

Q. I am putting it to you that you were
riding side by side with the deceased
Ferron, and when you saw the accused you
said to the Jjeceased, "see him dey:!"

A, DYNo, sir.

Qs And I am also putting it to you that it
was at that time the deceased backed
off his bicycle and moved towards the
accused with his bill machete?

HIS TORDSHIP: 7You have asked two questions
in one. Put it to him that the deceased
moved towards the accused with a bill
machete, and what time. Cant you learn,
Mr. Brown?

DEFENCE COUNSEL: No, Mi Lord, I am dumb.
Q. Now, Mr. Wilson, didn't you see the

deceased l1ift his hand with the machete
in it after the accused as if he was

going to chop off his head? A. No, sir.

Q. At the time you say you heard a sound
like somebody cutting coconut, did you
see any coconuts around? A. No, sir.

Q. At the time you heard the sound like
someone cutting coconut did you see the
accused at all? A. I saw somebody but
I didn't know if it was the accused.

Q. That guestion I will repeat: You see
that gentleman over there, did you see
that gentleman or anybody else when
you heard the sound?

HIS IORDSHIP: The witness has already
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answered the question by saying "I
saw somebody but I didn't know if it was
the accused”.

DEFENCE COUNSEL: Much obliged, Mi Lord, if

Q.

you will have it that way.

When you saw the machete lifted did

you see the accused? A. It is the same
answer, sir. I saw someone lift it, sir,
but I don't know if it was the accused.

Now, you went to the hospital with the
deceased that night? A. Yes, sir.
You took him in a taxi? A. Yes, sir.
Did you take your machete with you?

A, I throw it down, sir, and the taxi
come same time.

Why did you throw away the machete?
A. I didn't have any further use for it,
sir.

You had no further use for the machete?
A, No, sir.

That was what you said a while ago?
A. Yes, sir.

But didn't you tell us yesterday that that
was the machete you took out of your
friend's kitchen?

A, Yes, sir.

The machete was not yours? A. No, sir.
Did the machete have on blood on it
before you threw it away?

A. I didn't see any blood on it, sir.

Did you look at it? A. Yes, sir.

Any blood was on it? A. No, sir.

If blood was even on it you were not going
to tell us.

10
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HIS IORDSHIP: Put it to him if he saw In the Home
blood on it. Circuit Court
WITNESS: ©No sir.
Prosecution
DEFENCE COUNSEL: That machete you threw Evidence
away, you took it out of Ferron's hand,
the deceased, when he fell to the ground, No.3
and that is my case.
A. (No answer). Anthony Wilson
Cross~-
HIS LORDSHIP: Mr. Brown, that question examination
involves two parts, you have forgotten
your subordinate clause and your gggg January
principal clause. (continued)

Q. Did you take any machete from the dead
man's hand? A. DNo, sir.

Q. Did you take any machete from any man's
hand? A. No, sir.

HIS LORDSHIP: That is the principal clause.

DEFENCE COUNSEL: Yes, Mi Lord, but that ruins
my other question.

HIS LORDSHIP: Yes, but it is fair, and it is
regrettable that you do not know how to
conduct your case.

DEFENCE COUNSEL: Mr. Wilson, I am suggesting
that you took the machete out of the hand
of the deceased? A. No, sir.

Q. Then are you suggesting, Mr. Wilson,
that you saw your friend wounded and you
didn't loox for the person who sounded
him, and just go and look at your friend
bleeding? A. I saw my friend bleeding
from his headback and I saw a fellow
going up the street with a machete
walking slowly and saying, "that man had
a machete and wounded that one".

Q. I am suggesting that you took the
machete out of the dead man's hand?
A. No, sir.
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Was it a bill machete? A. DNo, sir, &
logger~head machete.

Did the police ask you for that machete?
A. Yes, sir.

You gave it to them? A. No, sir, I throw it

away.

Did you help them to find it? A. No, they
didn't ask me to help them.

You know that your friend Ferron had a lot
of money on him that night, £/0 to be exact?
A. I don't know, sir.

You didn't know that when he died he had &70
in his pocket. A. No, sir.

HIS LORDSHIP: Did you know that? A. No, sir.

DEFENCE COUNSEL: Do you know what kind of

work Ferron used to do up to the time of
his death. A. Yes, sir.

What? A. Apprentice tailor, sir.

With whom did he work? A. I don't know,
sir.

Your friend and you do not know with whom
he was working? No, sir.

Where did you see him at around 1.00
o'clock that day? A. I was in a bar at

Asquith Street and I saw him ride passing, that

is how I see him.
That is in Jones Town? A. Yes, sir.

That is where you do your shoemaking work?
A. Yes, sir.

From what you know of the Max Gang, can
you say if this gang frequents Rosemary
Lane? A. I don't know, sir.

Do you know this gang? A. Yes, sir.

10

20

30



10

20

320

HIS

Q.

63.

The people in this gang pick pockets?
A. I don't know, sir.

Is it a bad gang? A. From what I hear.

Have you ever had any trouble with the
Max Gang? A. No, sir.

From what you know of the lMax Gang,
does it operate in Rosemary Lane?
A, I don't know where they operate,
sir.

LORDSHIP: The witness says. what he knows
of the Max Gang is what he has been
told.

Have you ever had any encounter with
the Max Gang? A. No, sir.

DEFENCE COUNSEL: Then what you know of the

Max Gang who told you? A, My girl-
friend and other people.

Vhat is the name of your girl-friend?
A. DMinette Bermard.

I am suggesting to you, Mr. Wilson, that
Ferron, the dead man, was the leader of
the Max Gang, and you are the Deputy
Leader. A. Your suggestion is wrong,
sir.

And that your Max Gang consists of
young boys and their girl-friends?
A. I am not a member so I don't know.

And that tl:se boys and girls of the
Max Gang from your knowledge, frequent
Rosemary Lane and rob people there?
A, I don't know of that, sir.

And I am suggesting that from your
owa knowledge the boys and girls of
the Max Gang go up and down Rosemary
Lane and pick people's pockets, rob
prople? A. I don't know, sir.
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4.

You told us yesterday that when Sonia came
and cursed Ferron, Ferron chased her?
A. (No Answer).

That is up by Laws Street and Rosemary Lane
when the two girls had a row and Sonia came
back and cursed Ferron, she used harsh words to
Ferron and ran into a shop? A. She ran

into a yard, sir.

Q. Didn't Sonia have on a beige turtleneck ganzie
that night? A. I don't know, sir, I didn't 10
take notice for I was trying to stop my friend

Q. from running her down.

Q. Was he vexed? A. I didn't notice, sir.

Q. Earlier on you said he was vexed, so you
can't change your mind.

HIS IORDSHIP: When was that?

DEFENCE COUNSEL: In examination in chief, Mi Lord.

HIS LORDSHIP: Let me see...yes, that was where
Sonia was running away and during that time
he said the deceased was vexed. 20

DEFENCE COUNSEL: Thanks, Mi Lord.

Q. You don't remember what kind of clothes she
was wearing? I mean the kind of clothes she
was wearing then. A. No, sir.

Q. Perhaps you will forget that she went into the
shop then? A. No, sir, I would remember that.

Q. When Ferron was running Sonia down and was
vexed, did he have an open knife in his hand?

A, I didn't see him with any knife, sir.
HIS LORDSHIP: You saw him with any knife? 30

DEFENCE COUNSEL:

Q.

Q.

A. No, sir.

You did not see him with a
knife then? A. No, sir.

But later on you saw him with a knife?
A, Yes, sir.

The accused didn't tell Ferron any harsh
words before Ferron oprened his knife.
A. No, sir.



65.

But only asked the deceased why he had to In the Home

box his girl-friend? A. Yes, sir. Circuit Court

You would not like anybody to box your

girl-friend? A. No, sir. Prosecution
Evidence

If that happened wouldn't you try to defend

her? A. Yes, sir. No.3

Did you see Ferron cut up Sonia's ganzie Anthony Wilson

that night? A. No, sir. Cross-
examination

But you saw the running down of Sonia by

Ferron from start to finish? A. Yes, sir. iggg January
(continued)

20

30

8o you should not miss seeing that Ferron
used a knife and cut up Sonia's ganzie that
night?

LORDSHIP: That is argument, next question.

A crowd of people ran after Ferron? A. No,
sir, 1 alone.

Otkher people were there that could run after
him? A, I didn't notice, sir.

S0 only the three of you were there, the
deceased,the accused and yourself? A. As
far as 1 am concerned, sir.

You told us yesterday that when you got up to
Maiden Lane near East Queen Street you saw a
light from a club, and you said it was
Bartley's Silver City Club? A. Yes, sir.

What kind of light? A. I don't know what
kind of light, sir.

But you recall telling me yesterday that some
clubs are usually very well 1it up? A. Yes, sir.

When you say that some clubs are usually well
1it up is not what people tell you, in other
words not gossip? A. No, sir.

It is what you take your eyes and see? A. Yes,sir.
That night when you were running and saw the light

in the club, what kind of light it was? A. The
light was not so bright, sir.
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Q. I am asking you what kind of light, whether
electric, kerogene or candle. I mean the same
club you say you ran through? A. I never
notice what kind of light, sir, I just run
through.

Q. I am talking about the night, the same night of
the incident when you say you were running
down the person who wounded your friend and you
say you ran through a club? A. Yes, sir, I
didn't notice what kind of light. 16

Q. You were the only person that was running
after the person? A. Yes, sir.

W. Are you a brave person? A. Yes, sir.

Q. Then why did you stor running the person after
the person turned up Wildman Street? A. When
him turned up Wildman Street I see a car come
down and I had to go around the car and by
that time the person ran and it was very dark
and I couldn't see so I didn't see the purpose
to continue. 20

Q- So when you got to Wildman Street you decided
to turn back? A. Yes, sir.

Q. You said you recognised two girls in court
yesterday? A. Yes, sir.

Q. You know their names? A. DNo, sir.
Q. You see them in court today? A. No, sir.

(DEFENCE COUNSEL SITS)
CROWN COUNSEL (MR. GORDON) No re-examination Mi ILord.

HIS LORDSHIP: Why did you go in this yard? A. I
saw the person walking away with a machete, 20
sir, I didn't have anything on me, so the next
Place I could find a weapon is in the yard, sir.

. That is your answer? A. Yes, sir.

. Why did you run after him with the machete?
A. I run to catch him, sir, and when I catch
him if him attack me I would chop him, sir.

(WITNESS WITHDRAWS)

Q
Q

IVY HANION CALLED - NO ANSWER
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NO. 4

HYACINTH BRADFORD

HYACINTH BRADFORD: SWORN: EXAMINED BY MR. ROBINSON

Q. Is your name Hyacinth Bradford? A. Yes, sir.

. What is your occupation? A. Fish vendor, sir.

Q
Q. Where do you live? A. 8 Ladd Lane, sir.
Q

. On the 10th July, 1968, at about 10.00 a.m., did
you attend at the Kingston Public Hospital?
A. Yes, sir.

Q. Dié you go to the Morgue there? A. Yes, sir.
Q. Did you then identify the body of....

DEFENCE COUNSEL: I wish my learned friend would
not lead the witness.
HIS IORDSHIP: I do not agree with you, Mr. Brown.

CROWN COUNSEL (Mr. Robinson):

Q. Did you at the Morgue identify a body?
sir.

A. Yes,

Q. Whose body did you identify?
Orville Ferron.

A. The body of

Q. Did he have any other name?
Shearer, sir.

HIS LORDSHIP:

A, We call him

Where the deceased used to live?

A. At 8 Ladd Lane, sir.

Q. Same place where you live? A. Yes, sir.

EROWN COUNSEL: How long since you have known him?
A. From he was a child, sir, he was to call me
aunt.

(CROWN COUNSEL SITS)

HIS LORDSHIP: Any questions, Mr. Brown?
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DEFENCE COUNSEL: I am in a peculiar position, My
Lord, as my learned friend anticipated me a
while ago when I mede the objection.

HIS IORDSHIP: Is that so? Proceed, Mr. Brown.

DEFENCE COUNSEL CROSS-EXAMINES:

Q. Lady, you said you identified the body at the
Morgue on the 10th July, 19687 A. Yes, sir.

Q. As the body of Orville Fearon?
otherwise called 'Shearer’.

A. Yes, sir,

Q. But you did not know when the person died? I
mean the body you identified, you did not know
when the person died? A. No, for I was not
there.

HIS IORDSHIP: You were not there when he drew the
last breath? A. No, sir.

DEFENCE COUNSEL: All you did was to go and look at
the body at the Morgue? A. Yes, sir.

Q. And you recognised the body to be the person who
bears the name of Orville Ferron? A. Yes, sir,
Orville Fearon.

(DEFENCE COUNSEL SITS)
CROWN COUNSEL (Mr. Robinson):

HIS LORDSHIP: When you identified the body was
anybody there? A. Yes, sir.

Q. Who? A. The doctor, sir, and a next gentleman
working there.

No questions, My Lord.

Q. Where was the body? A. The body was on a table,
and they take off the cover from over the face
and ask me if I know the man, and I said yes it
is Orville Fearon.

(WITNESS WITHDRAWS)

NO, 4A
IVY HARTON
IVY HANION: SWORN: EXAMINED BY CROWN COUNSET,
(Mr.Gordon):

Q. What is your name? A. Ivy Hanlon.
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Q. Are you & fish vendor? A. Yes, sir.

Q. Do you live at 8 Ladd Lane in Kingston?
A. Yes, sir.

Q. Did you know one Orville Fearon?
sir.

A. Yes,

Q. Was he related to you? A. Yes, sir.

Q. What relation? A. My child, sir.

Q. On the night of the 8th July, 1968, did
you hear something? A. Yes, sir.

Q. Did you go to the Kingston Public Hospital?
A, Yes, sir.

Q. The following day you returned to the
hospital? A. Yes, sir.

Q. Did you see anything there? A. Yes, sir.

Q. What you saw? A. I saw Orville Fearon,

sir.

Q. Was he dead or alive when you saw him?
A. He was dead, sir.

(CROWN COUNSEL SITS)
HIS LORDSHIP: Any questions?
DEFENCE COUNSEL CROSS-EXAMINES:

Q. How 0ld was your son? A. He was 17 on the
12th of June, sir.

Q. A young lad? A, Yes, sir.

Q. He was 17 on the 12th June, last year?
A. Yes, sir.

Q. What kind of work he did up to the time of
his death? A. He used to learn shoemsking,
sir.

Q. You are sure? A, Yes, sir.

Q. With whom he was learning this trade?
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A. With my husband, Albert Hanlon, sir.

Where your husband used to teach him
shoemaking? A. 0ld Harbour, sir.

Then he used to go to 01d Harbour every day?
A. No, my husband died on the 13th of June,
1968.

So what your son did after your husband died?
A. I was responsible for him, sir.

He didn't work? A. No, sir.

Have you ever put him out to learn tailoring at 10
any time? A. Tailoring?
Yes, tailoring? A. No, sir, shoemaking.

Was Anthony Wilson a good friend of your son?
A. Yes, sir,

Did you approve of the friendship between
Anthony Wilson and your son Orville Fearon?
A, I don't know what to say.

You didn't like your boy to move with Anthony
Wilson or to be friendly with him?
A. (No answer) 20

Lady, I can see from your action that your heart
is full when I asked you about the friendly
relationship that existed between Anthony Wilson
and your son Orville Fearon?

Mr. Brown, please don't be dishonest.

I think I will adjourn at this time, and I think

I will report your conduct to the Bar Association.

Mr. Foreman and Members of the Jury, I will now

take the luncheon adjournment, and please do not
discuss this case with anyone, and neither should 30
you allow anyone to approach you about it.

Court adjourmed
12,46 p.m.

2.08 p.m. -~ Jury roll-call answered

- all present
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%%%T%ﬁg%%N STILL ON OATH: CROSS-EXAMINATTON
Q. Lady, were you given the clothes your son was

Qa

Qe
Q.

Q.
Q.
Q.

Qo

Qe

Qe

wearing when he died? A. Yes, sir.

That included his shoes? A . Shoes, shirt,
merino, underpants.

What about pants? A. I didn't get any pants.

Did you get any money from the hospital with the
clothes? A, Yes, sir, I got £4.4.6.

That is all you got back? A. Yes, sir.

Was it his money? A. No, sir, it was money for
fish I left out and I sent him to collect it.

From who, lady? A. From several people that I
left fish with, I would not be able to remember
everybody name now. The people are my customers,
and I sent him to collect the money from them.

When you sent him you gave him a list? A. Yes,
sir.

Of names: A. No, sir.
A list of what? A. The money, sir.

You gave him a list of the money owing but no
names? A. Yes, sir.

Then how would he know to whom he should go for
the money? A. I direct him.

Then all the people to whom you sent him live in
Rosemary Lane? A. No, none of my axstomers live
in Rosemary Lane.

What time of the day or night did you send him
to collect these monies? A. At half-past 5.00
in the evening.

When next did you see him again? A. I didn't
see him again until the Tuesday morning.

Then when you sent him with the list of monies to
be collected were you at home? A. Yes, but I
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left home same as I give him the list.

When did you get back to your home at 8 Ladd
Lane that evening? A. I didn't check.

Before dark? A. Well it was blackout time, and
I went to Pink Lane when the darkness of the
night come down, and I remain there until the
light come on back.

For how long did the blackout last? A. I have
no idea.

what time of
A. About

Perhaps you can help me with this:
the night did you leave Pink Lane?
half-past 8.00.

And about what time you got home? A. I cannot

tell you that.

In other words, I am not trying to trick you,
lady, I just want to find out what time you got
home? A. I don't know.

Did you leave Pink Lane for your home? A. Yes.

Did you stop anywhere? A. I stop at East Queen
Street and I get some information.

And because of the information you went to the
Kingston Public Hospital? A. Yes, sir.
Your son used to ride a bicycle? A. Yes, sir.

And Anthony Wilson used to ride a bicycle as
well? A. I am not sure.

You don't seem to like when I call the name of
Anthony Wilson? A. It doesn't matter.

Do you know whether Anthony Wilson used
to ride a bicycle? A. I don't know, sir.

You know him though? A. Yes, sir.

And he used to visit your home to see your
son? A. Yes, sir.

But you don't know if he used to ride or walk?
A, I don't know.
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Q. But you were not approved of the relationship
between Anthony Wilson and your son?

HIS IORDSHIP: Please don't answer that question.
You are going back, Mr. Brown.

DEFENCE COUNSEL: Do you know the Max Gang, lady?
A. No.

Q. Don't get so cross. A. I am not getting cross.
Q. Do you know of the Max Gang? A. No.

Q. But you don't mind my asking you about the Max
Gang? A. No.

Qe You know a bill machete? A, Yes.

Q. That is the one they use to chop coconuts?
A. Yes.

Q. And you also know a long machete they call 'sow'?

A. Yes.

Q. You used to own a bill machete? A. I don't
sell slice fish so I am not entitle for one.

Qe What kind of fish do you sell? A. Sprat a
mackaback.

Q. You don't sell big fish? A. I sell fish.

Q. Are you a fish vendor? A. Yes.

Q. Then you don't use a bill machete to slice fish
for cutlet? A. Only those vendors that use it
to slice fish.

Q. But you don't sell sliced fish? A. No.

Q. You are a small fish vendor and only sell sprat
and mackaback? A. Yes.

Q. You use a small knife to cut out the gizzard?
A. Yes, sir.

Q. But at home in your kitchen you use a machete?
A. No, sir.

Q. You have been doing nicely, help me out. 4. No,
sir, I don't use a machete.
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On the 8th of July, last year, didn't you have a

bill machete in your yard?
don't have any.

A. No, sir, I

Well have you ever seen a bill machete in your
yard the whole of last year? A. No, sir.

Is that the truth? A. Yes, sir.

The whole truth? A. Yes, sir.

And nothing but the truth? A. Yes, sir.

Your son, especially during last year, he ever
carried an open knife?
about that.

You have never seen him with an open knife?
A. No, sir.

But you use a knife in your fish industry?
A. Yes, sir.

Is it a ratchet knife? A. No, sir, ordinary
1/~ knife.
It can open and shut? A. No, sir.

Ig it a kitchen knife with a handle?
sir.

A, Yes,

It can shut? A. No, sir.

It can't close? A. No, sir.

But you know what a switch blade knife looks
like though? A. Yes, sir.

You ever see your son with one? A. No, sir.
You ever see Anthony Wilson with one? A. I
never see him when him come there for I don't
go where they are.

Your son was fond of going to pictures? A. Yes,
sir.

What was his favourite theatre when he goes to
pictures? A. Ward Theatre, sir.

You love go to show too? A. No, sir, me too

A. I don't know nothing
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You ever know your son to go to show at the
Anbassador Theatre in Jones Town? A. No, sir. Prosecution
Evidence
Now, lady, if you cannot answer this question
don't try to do so as it affects your son: to No.L4A
your knowledge your son during the last year of —
his life ever got mixed up with the Max Gang? :
A. I don't know nothing about that, sir. vy Hemlon
Cross~
Your son never worked for the whole of 19687 : .
A. I was responsible for him. Examination
28th January
He ever worked for the whole of 19687 A. No, 1969
he was not working.
(continued)

He dressed very tidily? A. Yes, sir.

Since you were responsible for him, how much per
week you used to give him as he was not working?
A. I don't give him any certain amount because 1
am daily working woman.

I am not asking you that, that is about you
working daily, what I am asking you is how much
in fact you always give him per week? A. I

used to give him money daily, and suppose I have
2/- 1 give him, and suppose I have 5/- I give him.

You ever give him any money, lady? A. Yes, sir.

What is the biggest amount of money you gave him
during last year? A. 10/-, sir.

You said he had a bicycle? A. Yes, sir.

He bought his bicycle? A. I bought it.

When? A. I don't remember the date.

What year? A. 1967.

Before your husband died? A. Yes, sir.
About how long was your son learning the shoe-

making trade with your husband? A. About three
years, sir.

So by the time your husband died your son was a
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good shoemaker? A. Not so good.

Q. He can put on shoe bottom and so on? A. Yes,
for him have tools.

Q. Do you know for what reason why your son did not
work for the whole of 19687 A. Well, you see,
I would have to give him the money to buy
material, and I was unable to find the money to
give him to buy it.

Q. What kind of materials, lady? A. Leather and
other things to work on shoes.

Q. Some people use a long needle and you would just
buy the twine and wax, and the whole of that
would not come up to £1? A. Yes, sir.

HIS LORDSHIP: That is argument, Mr. Brown, you
are arguing with the witness.

DEFENCE COUNSEL: I am much obliged, Mi Iord.

Q. Your son has ever suggested to you, lady, that he
would like to start the shoemaking trade on his
own after your husband died? A. Yes, sir.

Q. Why did you take so long to answer the question,
and why did you shake your head?

HIS LORDSHIP: Don't answer that question, that is
argument.

DEFENCE COUNSEL: Lady, before you answered did you
shake your head?

HIS LORDSHIP: Don't answer that question, next
question.

DEFENCE COUNSEL: Isn't it the truth of the matter,
lady, if I am allowed to ask you this question,
and that is, did your son make any effort to do
any honest work, any honest labour on his own
part? A. I mind him.

Q: He never tried to work? A. I mind him.

HIS LORDSHIP: Now, stop that, both of you, next
question.
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DEFENCE COUNSEL:

HIS LORDSHIP: I thought my remarks this morning
sank into you?

DEFENCE COUNSEL: Yes, Mi Lord, and I am chagrined.

Q. Lady, are you speaking the truth?

HIS LORDSHIP: Don't answer that question, that is
a matter for the Jjury.

DETENCE COUNRSEL:
of Winston?

Do you know anybody by the name
A. No, sir.

Q. You know Adrian Wilson who lives two doors below
a bar at Laws Street and Rosemary Lane? A. I
saw him at Sutton Street.

HIS LORDSHIP: How do you know?

A. When I first get my subpoena I saw the name and
the address beside it.

DEFENCE COUNSEL:
the hospital?

You say you only got £4.4.6 from
A. Yes, sir.

Q. So you would not know from whom those monies

come? A. No, sir.
(DETENCE COUNSEL SITS)
HIS ILORDSHIP: Any questions?

CROWN COUNSEL (Mr.Gordon):
money from the hospital, did you also get the
clothes? A, Yes, sir.

FIS LORDSHIP: At the same time? A. Yes, sir.

(CROWN COUNSEL SITS)

HIS LORDSHIP: Now tell me something: 8 Ladd Lane
where you were living, is it a tenement yard?
A, Yes, sir.

Q. From the total amount of money that was out for
you, how much your son would have collected?
A, £6.5/-, sir.

Lady, will you answer my question?

At the time you got this
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HIS LORDSHIP: Mr. Brown will you require this
witness any longer?

DEFENCE COUNSEL: I could, Mi Lord, out I don't
want to interfere with her occupation, she is &
small fish vendor.

(WITNESS WITHDRAWS)

NO. 5
NOEL CLINTON IMARCH.

NOEL CLINTON MARCH: SWORN: EXAMINED BY CROWN
. Gordon): 10

Qe Your name is? A. Noel Clinton March.

Q. What is your occupation? A. I am Registered
Medical Practitioner, and Pathologist.

Q. On the 10th of July, last year, doctor, did you
perform a post mortem examination on the body of
one Orville Fearon? A, Yes.

Q. That was done where? A. At the Kingston Public
Hospital.

Q. Did you make notes, doctor, of your findings at
the time of your examination? A, Yes, I did. 20

Q. Dg you have those notes there with you? A. Yes,
sir.

Q. Would you like to refresh your memory? A. Yes,
sir.

CROWN COUNSEL: May the witness be permitted to
refresh his memory from his notes, Mi Lord?

HIS IORDSHIP: Yes.

CROWN COUNSEL: At what time of the day was this
post mortem examination done? A. At 1.00
o'clock in the aftermoon, and it was about 41 30
hours after death.

Q. The body was identified by who? A. Hycainth
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Bradford. In the Home

Circuit Court

Q. On external examination what did you find?

A. Exterrally I saw a lacerated wound of the Prosecution
head. It was roughly circular in shape and Evidence

extending from Jjust to the left of the middle of

the top of the head to the right, and taking in

the right occipital area, and it went over and No. o
held by a small bit of skin on the right side Noel Clinton
here (witness shows spot). The wound had March
separated a circular piece of skull and piece of . .
brain in the parietal area. The diameter of the Examination
wound was 44 inches. 28th January
1969
Q. Did you find any other injury? A. No, sir.
(continued)

Q. Did you form any opinion as to the cause of
death, doctor? A. Yes.

Q. What was the cause of death? A, Death was due
to shock following the injury to the head as
described.

Q. In your opinion what instrument could have caused
this type of injury? A. A reasonably sharp
heavy type of cutting instrument.

DEFENCE COUNSEL: Mi Lord, may I take objection. I
see my colleague for the Crown attempting a
certain manoeuvre, that is, trying to put in
something at this stage, and I am going to
object. I think he is about to show it to the
doctor and he has not made an exhibit of it. I
am seeking your protection, Mi Lord, of the
malpractice of my friend.

CROWN COUNSEL: I merely intended to show it to the
doctor, Mi Lord. It will be tendered at a later
stage. I merely intended to ask the doctor if
that could have caused the injury.

HIS ILORDSHIP: Your objection is overruled, the
doctor can be shown.

DEFENCE COUNSEL: I find that the Crown is very
untidy.

HIS LORDSHIP: Well if the Crown is untidy, don't
follow the Crown. Put it to him, Mr. Gordon.
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CROWN COUNSEL: Now, doctor, the injury you saw on
the deceased, could it have been caused by
infliction with this instrument? A. Yes.

Q. Assuming, doctor, that that instrument was used,
how much force in your opinion would have been
necessary to inflict the injury you saw?

A. A severe degree.

Q. Assuming also, doctor, that that instrument was
used, what position, in your opinion, the
assailant and the deceased would have to be for
the deceased to have received the injury you saw?
A. There could be several relative positions:
the most ideal is if the deceased and the assail=-
ant were standing erect or relatively erect and
the assailant attacked from behind and slightly
to the left or if he were left-handed and
standing in the same position delivering the blow
with the right hand, what is called a backe-
hander. But, the ideal way would be if the
assailant was standing in front of the deceased
and if the deceased was in a crouching position
and the weapon was wielded by a right-hander.

HIS IORDSHIP: You understand what the doctor is
saying, Mr. Brown?

DEFENCE COUNSEL: Yes, Mi ILord.

CROWN COUNSEL: Doctor, you say you are also a
Pathologist? A. Yes.

Q. And you are the Pathologist in charge of the
Forensic Laboratory in Kingston Gardens?
A, Yes, sir.

Q. And from time to time articles are submitted to
you for your examination? A. Yes, sir.

Q. Are you there, doctor, generally, to receive
these articles when they arrived? 4. No, sir.

HIS ILORDSHIP: What are you talking about now?

CROWN COUNSEL: Well there are certain words at page

9 of the typescript.
HIS LORDSHIP: Are you paving the way about clothes?
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CROWN COUNSEL: No, Mi Iord, I am paving the way
as regards the weapon that allegedly did the act,
that was allegedly used to do the act.

HIS LORDSHIP: You want to prove if any blood was on
it?

DEFENCE COUNSEL: Yes, Mi Lord.

HIS LORDSHIP: Well you have witnesses to say what
they saw,.

DEFENCE COUNSEL: Yee, Mi Lord.
HIS LORDSHIP: Is that the only comment?
DEFENCE COUNSEL: Yes, 11 Lord.

CROWN COUNSEL: May the machete be marked 1 for
identity, Mi Lord?

HIS LORDSHIF: Yes.
CROSS-EXAMINATION BY DEFENCE COUNSEL:

Q. Now, doctor that weapon before you, that
nachete, it is called a sow machete? A. Yes,
it is a machete.

Q. 1f the assailant was running behind the victim
would you expect an injury as the one you saw
to have been inflicted from right angle?
A. A right-hander could do that with a backhand
stokem but it must be a powerful stroke. It
would be a difficult stroke if they were running,
and that would require a lot of force doing it
the backhand,

Q. On the other hand, doctor, iif the assailant is
standing erect - in front of the wvictim, and both
of them are approximately the same height, would
a deflection of the victim's head, like this, for
instance, when the machete is coming, would that
deflection change the situation? A. The wound’
I saw started like this (doctor demonstrates), so
they would have to be facing one another or with
the deceased in i crouching position.

Q. But you would not rule out that aspect of the
injury you saw, if the victim were standing erect
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No. 6

Cranmer King
Examination

28th January
1969

CROWN COUNSEL:

82.

but turned his head and the blow could then
have taken him at the back of his head?

A. No, it would not.

Whether backarm or foresrm? A. No.

So to crystallize, now the assailant could either

be a righthander or a lefthander? A. Right-
hander with the victim crouching.

Was the injury you saw the result of only one
blow? A. Yes.
Just one chop? A. Yes, sir. 10
Now, please 1lift up that machete, doctor, feel

the weight of it. Now, assuming that that was

the machete used to inflict the injury you saw,

what force would have been required for such an

injury? A. If this was the instrument used,
then 1t would require severe force.

You told us, doctor, that the deceased died as a
result of shock and injury to the head as
described? A. Yes, sir.

That was due to brain injury?
the brain.

A. Yes, injury to 20
(DEFENCE COUNSEL SITS)
No re-examination, My Lord.

(WITNESS WITHDRAWS)

NO. 6

CRANMER KING

CRANMER KING: SWORN: EXAMINED BY CROWN COUNSEL:

Q.
Q.

Q.

Your name is? A. Cranmer King.,

Detective Corporal of Police, stationed at the
City Centre Police Station in Kingston? 30
A. Yes, sir.

Now, on the 8th of July, last year, some time
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after 8.00 o'clock in the night, did you receive In the Home

a report? A. Yes, I did. Circuit Court
Wa2 this report made to you by one Anthony Prosecution
Wilson? A. Yes, sir. Evidence
As a result of the report you received, did you No. 6
go snywhere? A. Yes, sir. 2020
- Cranmer King
ere did you go? A. A section of Rosemary Lane - .
one chain South along Laws Street. ' Examination
28th January
When you went there did you observe anything? 1969
A. Yes, sir.
(continued)

What did you observe? A. What appeared to be
blood-stains in the centre of the road.

From there did you go to the Kingston Public
Hospital? A. Yes, sir.

Now, on the following day did you receive another
report? A. Yes, sir.

As a result of this report did you go anywhere?
A. Yes, sir.

Where? A. The Allman Town Police Station.
Did you see anyone there? A, Yes, sir.
Who you saw? A. The accused, sir.

When you saw the accused did you say anything to
him? A. Yes, sir.

What did you say to him? A. I told him I was
Det. Corporal Xing from the C.I.D. Central, and
that I was making enquiries into the death of
one Orville Fearon which occurred last night at
Rosemary Lane, if he knew anything about it.
Before saying this to him I cautioned him,

VWell, did anyone as far as you know threaten him?
A. No, sir.

Did anyone as far as you know offered him any
promise of favour? A, No, sir.

Yes, so what did he say after you cautionea him?
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A. He said, "a whole heap of them come to beat me
so me take the cutlass and chop him". I

asked him where is the cutlass, and he said,

"come make me show you, sir". I then

accompanied him to premises 15 Sutton Street

where he went under a house and took out a

cutlass and handed it to me, and he said, "see

the cutlass here, sir". I took possession of

same, arrested and charged him for murder, I

cautioned hin, and he made no statement. I made 10
a sealed parcel of the cutlass.

Q. Is that the cutlass? A, Yes, sir, this is the
cutlass,

CROWN COUNSEL: One for identity, Mi Lord, may it
now be marked exhibit 17

HIS IORDSHIP: Yes, exhibit 1.

WITNESS: I made sealed parcel of the cutlass and
took it to the.....

HIS IORDSHIP: All right, you didn't see Crown
Counsel put his hand up? 20

WITNESS: Sorry, sir.
CROSS-EXAMINATION BY DEFENCE COUNSEL:

Q. Now, Detective up to the time you received the
report that night, can you remember if there was
a blackout? A. Not to my memory, sir.

Q. Do you remember if there was a blackout that
night? A. I don't remember, sir.

Q. But during that month you will remember that
there were a number of unscheduled power-cuts by
the Jamaica Public Service Company? A. I do 30
know that there were black-outs, but I don't
remember if it was during that period, sir.

Q: You say you went to the hospital after you got
the report? A. Yes, sir.

Q. About what time that night you went to the _
hospital? A. About 10.00 p.m. that night, sir.

Q. Did you see Orville Fearon when you went there?
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A. No, sir, I did not see him.

Q. You were not allowed to see him? A, No, sir.

Q. He was on the danger list? A. Yes, sir.

Q. Did you get a description of the person who was
supposed to have attacked and wounded Fearon?
A. Yes, sir,

Qe Did you go and search for that person? A. Yes,
gir, 1 aid.

Q. Did you find the person that night? A. No, sir.

Q. Now, the next morning did you get a telephone
call from the Allman Town Police Station?
A. Yes, sir,.

Q. And when you went there you saw the accused?
A. Yes, sir.

Q. Then you discovered that the accused had come
there to deliver up himself? A. Yes, sir.

HIS LORDSHIP: You saw the accused there? A, Yes,
sir,
Q. How did you know of this discovery? A, From

information received at the home of the accused,
sir.
Q. That is not evidence. Next question.
DEFENCE COUNSEL:
as a result of the nature of the telephone call
you got that morning that you were able to find

the accused at the Allman Town Police Station?
A. Yes, sir.

Q. And when you told him the nature of your investiga-

tion he didn't have any lawyer with him or any-
body like that? A. No, sir, there was no
lawyer.

Q. You didn't make him any promise that you would
go easy with him if he talked up? A. No, sir.
Q. You didn't threaten to beat him? A, No, sir.

Q. And he Jjust told you like that that a whole heap

Am I correct in saying it is only
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of them come to beat him? A. Yes, sir.

Q. And he took the cutlass and chop him? A.
sir.

Yes,

Q. You understood that he meant the deceased?
A. Yes, sir.

Q. Amongst those people who came to beat him?

HIS IORDSHIP: Don't answer that question.

DEFENCE COUNSEL: All I want to know, Mi Lord, is
if he understood him to mean the deceased to be
one of the persons who came to beat him. 10

HIS LORDSHIP:
with it.

His understanding has nothing %o do

DEFENCE COUNSEL: But you were investigating the
wound received by Fearon? A. Yes, sir.

Q. Do you know that he is called Shearer?

HIS LORDSHIP: Have you got evidence to that, Mr.
Brown?

HIS LORDSHIP: Do you know Adrian Wilson? A. Yes,
Mi Lord.

Q. I mean Anthony Wilson? A. No, Mi Lord, Adrian 20
Wilson.

Q. Did you know the deceased before? A. No, sir.

Q. Did you know the accused before? A. No, sir.

DEFENCE COUNSEL: Did you know Anthony Wilson before
he came to court? A. No, sir.

Q. And the accused told you how he came to chop a
man? A. Yes, sir.

Q. And he took from Allman Town Police Station, all
the way from there to 15 Sutton Street and showed
you the cutlass? A. Yes, sir. 30

Q. Very co-operative eh? A. I would say so, sir.

Q. Did Anthony Wilson show you a machete? A. No, sir.
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Q. During your investigation did you investigate one In the Home
Adrian Wilson? A. Yes, sir. Circuit Court

Q. And he gave evidence at the Preliminary Prosecution
Examination? A. I cannot say, sir, I was not Evidence
in court.

Qe You didn't see him at court that day? A. No, No. ©
sir, I did not see him there. Cranmer King

Cross-
Q. You also took a statement from a lady by the Examination

name of Yvonne Rutherford? A. Yes, sir.
28th January
Q. The girlfriend of the accused? A. Yes, sir. 1969

HIS LORDSHIP: You know whether she is the girl- (continued)
friend of the accused? A. I couldn't say, sir.

HIS IORDSHIP: Now, Mr. Brown, again I say nothing
must come in by the side wind.

DEFENCE COUNSEL: Did you take a statement from
one Ronald Linton? A. Yes, sir, I did.

Qs Finally, did you take a statement from one Bolton
Simpson? A. I could have, sir, I don't quite
remember.

Q. Now, Corporal, I take it that you have been a
Detective for a long time? A. Yes, sir.

Q. Especially in the Corporate Area? A. Yes, sir.

Q- You are familiar with the area of Rosemary Lane
and also gangs that have been on the warfare in
the Corporate Area? A. Yes, sir.

Q. In the course of your duty you have ever come
across the Max Gang? A. Yes, I do.

Q. And they frequent Rosemary Lane area in
particular? A. They have no prescribed area,
Sir.

Qs Would you say that that gang is infamous for
robbery and violence or Jjust pickpocketing?
A. They will do any crime so you cannot pick out
any particular one.

HIS LORDSHIP: You are speaking from your own knowledge?
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A. Yes, Mi Lord, from my own knowledge.

DEFENCE COUNSEL: Do you know from your knowledge
that Orville Fearon, the deceased, otherwise
called 'Shearer' was a member of the lMax Gang?
A. Not to my knowledge, sir.

Q. What sbout Anthony Wilson who made the report to
you, do you know from your personal knowledge
whether he is a member of the Mex gang?

A. Not to my knowledge, sir, I saw him for the
first time.

Q. But since that night you have not made any
investigation concerning Anthony Wilson or
Fearon where the lMax Gang is concerned?

A. No, sir.

HIS ILORDSHIP: His investigation where that is
concerned would not be evidence, you know, Mr.
Brown?

DEFENCE COUNSEL: I know, Mi Lord.

Q. Now, Detective, you were on duty that night when
you got the report from Anthony Wilson?
A. Yes, sir.

Q. Earlier that night did you get a report from a
lady or of a lady who was robbed on the street
of a large quantity of money, about £807
A. No, sir.

Q. Tell me something Detective; what time do you
go on duty? A. From 6.00 p.m. until 8.00 a.m.
the following morning, sir, and all reports of
crime come to my notice.

Q. And you don't recall any such report? A. No, sir,

Q. Were the clothes of the deceased handed over to
you? A. Yes, sir.

Q. By whom?
Q. Where?

A. By Ivy Hanlon, sir.
A. At the Centrsl Police Station, sir.

Q. Was any money handed over to you with the
clothing? A. No, sir.

10
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Q. Was any mention made of money? A. No mention
was made of money.

RE-EXAMINATION BY CROWN COUNSEL:

Q. On the night of the 8th when you say you
received a report you went to the hospital?
A, Tes, sir.

Q. And after that you started your investigation?
A. Yes, sir.

Qe Did you discover where the accused lived?
A. Yes, sir,

Q. When did you discover that? A. About 11.00 p.m.
that night, sir.

Q. Did you go to his home? A. Yes, sir.
Q. Was he there? A. No, sir.
Q. Did you speak to anyone there? A. Yes, sir.

DEFENCE COUNSEL: Mi Lord, I now apprehend that my
learned friend is taking the Defence by surprise.

HIS LORDSHIP: Don't lead before you come to the
stile or don't jump before it is necessary. It
seems, Mr. Brown, you are jumping before you
reach the stile,

DEFENCE COUNSEL: Yes, Mi Lord, but I still say,
Mi Lord, that the Prosecution has taken the
Defence by surprise, and after all the accused
must bhave a fair trial.

HIS IORDSHIP: Earlier on, Mr. Brown, you had asked
certain questions concerning enquiries made by

this Officer and what was the result and I reminded

you of a case we did only two months ago. Well
then, what about the case of the Queen and

Saunders, 1899 Queen's Bench, 490, and Phipson on

Evidence, 10th Edition, paragraph 648?
DEFENCE COUNSEL: Yes, IMi Lord.......

HIS ILORDSHIP: I think we will now take the adjourn-

ment, and tomorrow we can pursue the matter.
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Mr. Foreman and Members of the Jury, we will now
take the adjournment and please be in your

seats at 10.00 o'clock tomorrow morning sharp as
we have another full dey's work. Please
remember my advice, and that is, you are not to
discuss this case at any of the adjournments
with anyone, let no one approach you about the
case.

Court adjourmned: 3.447 p.l.

NO. 7
PROCEEDINGS

/5.
HOME CIRCUIT COURT,
KINGSTON.

29th January, 1969.
REGINA vs. DERRICK IRVING for MURDER

CROWN COUNSEL: May it please you, M'lord, the
Crown regrets the late start but the witnesses are
not here yet.

HIS IORDSHIP: In which case?

CROWN COUNSEL: The case being tried, M'Lord, there
are still some witnesses to come and they have not
reached here yet. In the meantime I don't know

if Your Lordship will be disposed to deal with the
cagse of Stafford Lynch which is set for sentence
today.

(Waiting Jurors excused until Thursday, 30th
January, at 10.00 a.m.)

MR, BROWN: M'lord, may I make an application on
behalf of the defence -~ a matter that I oversighted
- I make the application on behalf of the defence
for two subpoenas to be issued for two defence
witnesses.....

HIS IORDSHIP: Have you got to tell me in court,
couldn't you apply to the Registrar?

MR. BROWN: M'lord, I have to do it formally now in

10
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open court because of what has happened, in that I In the Home
have secured the presence of the two witnesses but Circuit Court
their employers want to deprive them of their pay,
both for yesterday and today, so I have promised

them to protect them by asking the court to issue No. 7
subpoenas for both of them so that they have Proceedings
official coverage so that it will be contempt of

court if their employers refuse to pay them. In 29thlggguary
the circumstances I crave your indulgence M'lord.

HIS ILORDSHIP: Let the subpoenas issue. (continued)

MR. BROWN: Bolton Simpson, 17 Dewdney Road,
Kingston 11, Apprentice Dental Technician. The
other one is Ronald Linton; he lives at 15 Gresham
Road, Kingston 5, and he is a Printer.

HIS LORDSHIP: Let those subpoenas issue.
MR. BROWN: IMuch obliged, M'lord.

HIS LORDSHIP: Who are the witnesses that you say
are not here Mr. Gordon?

CROWN COUNSEL, MR. GORDON: Hyacinth Gallimore,
M'lord, and Adrian Wilson. They were here
yesterday and the day before, M'lord.

HIS LORDSHIP: (To police) Will you call Hyacinth
Gallimore.

(Hyacinth Gallimore called - no answer)

MR. BROWN: May the other witness be now called,
M'lord, to see if he is here.

HIS LORDSHIP: Who is the other one?
CROWN COUNSEL: Adrian Wilson.
(Adrian Wilson called - no answer)

HIS LORDSHIP: Well, does the police know the
addresses of these people to go in search of them?

CROWN COUNSEL: They have been instructed to find
them M'lord, they have been turning up a bit late
m'lord, yesterday they were a bit late but they
were here.

MR. BROWN: M'lord, may I be heard on this point, on
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the unwarranted delay because of the untidiness of
the crown.....

HIS IORDSHIP: I did not call upon you to say
anything.

MR. BROWN: I was asking if I may be heard M'lord.

HIS IORDSHIP: No, not at this point. (To Crown
Counsel) How much adjournment you are asking for?

CROWN COUNSEL: M'lord, perhaps after we deal with
the two matters we have then I will ask for the
adjournment. 10

(R. v. Egbert Dunkley and R. v. Delroy Lawrence
dealt with)

CROWN COUNSEL: M'lord, an adjournment of fifteen
minutes will facilitate the Crown.

(Adrian Wilson called - answers - comes into
court).

HIS ILORDSHIP: Mr. Wilson, come here, why is it
only now you are coming to court?

ADRTAN WILSON: Well, through the bus, sir.
HIS LORDSHIP: Which bus? A. The '22' bus, sir. 20

HIS LORDSHIP: Where are you coming from now?
A. Up Allman Town, sir,

HIS ILORDSHIP: When did you try to take the bus?
A. About fifteen minutes to ten, sir.

HIS LORDSHIP: But why you wait so late if you are
to be here at 10.00 o'clock? What were you doing?
A. Bathing, sir.

HIS LORDSHIP: Apart from anything else I am going

to make an order that you do not get a penny

witness's expenses, unless I change my mind. 30
A. I was out there sitting down, sir.

HIS LORDSHIP: You had come early you say?
A. I come Jjust on time, sir, but I did not hear my
name.
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HIS LORDSHIP (To police): He told you that? In the Home
Circuit Court

POLICE: No, M'lord, because I passed up there and

he was not there. No. 7

HIS LORDSHIP?: Vhat about the other witness, Proceedings

Gallimore? 29th January

CROWN COUNSEL: Ghe hasn't appeared yet, M'lord. 1969

HIS IORDSHIP: What is the position here? (continued)

CROWN COUNSLL: I propose to adopt a certain course
with regard to these two witnesses M'lord.

HIS IORDSHIP?: What are you doing, you are making
him available?

CROWN COUNSEL: I am making this one available, M'lord,
I ar going to call the other one.

MR. BROWN: M'lordi, may I get it abundantly clear,
if I may be heard, since I was the person who made
the submission yesterday and I was premature. I
heard my friend talking a peculiar language that he
is only celling onc¢ but making one available. The
law says the crown must call witnesses and then
make them available for cross—-examination.

HIS TLORDSHIP: You want to wait until I come back, when
we have Gallimore and then make.cococsoo

MR, BROWN: No, M'lord, I want the case to go on
now, with respect M'lord, both for the benefit of
the accused, first of all, and the jury, you have
been saying I have been wasting time., My friend
asked for an adjournment so that he can have at
least one witness, 50 now he has one witness, who
has come late, may we have one, 1'lord, we can
continue with that one.

(Witness Hyacinth Gallimore arrives)

HYACINTH GALLIMORE enters witness box - partly sworn.

HIS LORDSHIP: Just wait a second. Yes Mr. Brown?

MR. BROWN: DMay it wlease you, l'lord, as I saw what
purports to be a witness for the crown go into the
witness box a while ago and come out of the box, at
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your invitation, may he be sent out of the court
before this witness embarks upon her evidence - if
Your Lordship doesn't overrule that.

HIS LORDSHIP: Certainly.

MR. BROWN: Much obliged, M'loid,

HIS IORDSHIP: What is your name?

WITNESS GALLIMORE: Hyecinth Gallimore, sir.

HIS IORDSHIP: Can you tell me why you are only now

coming to court?

A. I have a baby that is sick and I was trying to
give it some feed before I leave, sir.

NO., 8
HYACINTH GALLIMORE

HYACINTH GALLIMORE: SWORN: EXANINED BY CROWN
COUNGEL:

Q. Your name is Hyacinth Gallimore? A. Yes, sir.
Q. You are a housewife? A. Yes, sir.

Q. You live at %6 Rosemary Lane, in Kingston?
A. Yes, sir.

Q. Do you know the accused? A. Yes, sir.

Q. Do you remember Monday, the 8th of July, last
year? A. I don't quite remember the date.

Q. Do you remember something happening on Rosemary
Lane in July, last year?

A. Yes, sir.

Q. Some time before that thing happened, did you
see the accused?

MR. BROWN: M'lord, I must take an objection here,
July had thirty one days and to ask the witness

10
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in that vague, roaming, speculative fashion In the Home
that 1f before that thing happened, on a day, Circuit Court
on a day, she does not remember if she saw the )
accused, cannot be a proper question and I Prosecution
respectifully submit that Your Lordship does not Evidence
allow him to put that question.

HIS LORDSHIP: (To Crown Counsel): dJust a few Hyggiﬁgh
pointed questions you can get it out. Gallimore
(To witnegs) You remember something happened? Examination
A, Yes, sir. 29th January

CROWN COUNSEL: Last year? A. Yes, sir. 1969

Q. You remember what month it was? A. I think it (continued)

is July.

HIS LORDSHIP: What time of the day or night it was?
A. It was a Monday.

HIS IORDSHIP: In July last year? A. Yes, sir.

CROWN COUNGEL: About what time? A. Just as it
was 'dusting' up, before night come down fully.

CROWN COUNSEL: Did you see the accused? A. Yes,
sir.

Q. Where were you at the time when you saw him?
A. Standing at my gate.

Q. And where was he? A. He was coming down the
street.

Q. How was he coming - riding, walking? A. He was
walking.

Q. Just in an ordinary manner. A. Yes, sir.

Q. What did he do - you saw him walking down the
street, did he turn anywhere? A. Yes, he
walked two doors from me.

MR. BROWIi: UHNflord, that is leading M'lord, in an
atrocious manner. If that is not leading I am
a Dutchman,

HIS IORDSHIP: Did you see him turn? A. Yes, sir.

CROWN COUNGEL: Where he turned? A. Two gates from me.
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Q. After he turned at this gate what did you do?
A. I went inside back to my house.

Q. While you were in your house did you hear
anything? A. When I was coming down the
passage I heard a sound.

Q. What did it sound like to you? A. A loud clash.

Q. What it sound like? A. Like you would break a
coconut.

Q. While coming out of the passage?

HIS IORDSHIP: I heard a sound like the breaking of
a coconUtevocoo

MR. BROWN: A loud clash, M'lord.

CROWN COUNSEL: After you hear the sound what did
you do? A. I came outside and stoodby the gate
and saw a crowd.

Q. Where was this crowd? A. Just like a little
over you to the corner out there (points to
corner in courtroom).

Q. Was that below your gate or above your gate?
A, O%posite. Here is my gate like this, this
way (indicating) and then Jjust over so.

Q. At that time did you see the accused?
A. No,

Q. Thank you.
CROSS-EXAMINATION BY MR, BROWN:

Q. Lady, for how long have you known the accused?
A, Not for a lonz time.

Q. Now lady, give me a rough idea of what you call
long before you tell me 'very long'. What you
call a long time? A. About four weeks.

Q. You call that a long time?
HIS LORDSHIP: That was not her evidence. The

question you asked was: How long you know him?
She said: Not for a long time.
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MR. BROWN: Not for a very long time M'lord.

HIS LORDSHIP: Don't make a speech, you have already
made your remark, please continue.

MR. BROWN: Lady, did you answer a while ago that
you have not known the accused for a very long
time? A. Yes, sir.

(Shorthand Writer reads notes at the request of
the Court)

MR. BROWN: Lady, what do you call 'a long time'?
How long a period? A. About six months or over
I would call a long time.

Q. Now, when you saw the accused in July, last year,
had you ever secn him before that night? A. I
always see him in the days.

Q. But not in the night? A. Well, sometimes in the
nights I would see him pass up the street.

HIS LORDSHIP: Which street? A. Rosemary Lane.

MR. BROWN: INow, you know Adrian Wilson, who lives
on Rosemary Lanc? A. Yes, sir.

Q. Would I be correct in saying, lady, that he
lives about two gates from you? A. Yes, sir.

Q. Is it into that gate that you saw the accused go
that night?

HIS LORDSHIP: She did not say that, she did not
say it was Adrian Wilson's gate he went into.

MR. BROWN: I am asking if it is that gate M'lord.

HIS LORDSHIP: The question is: Is it that gate
that you saWeccass

MR, BROWN: I will rephrase it M'lord, so as not to
be offensive.

HIS IQRDSHIP: So that you may be precise and fair
to the witness.

MR. BROWN: And to the accused, li'lord.
HIS LORDSHIP: To everybody.
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BROWN: Lady, did you see the accused go into
Adrian Wilson's gate? A. Ycs, sir.

That night? A. Yes, sir.

But you did not see him come out back of that
yard? A. No, sir.

When you heard the loud clash, like the breaking
of a coconut, you were in your yard?
A. Yes, sir.

Did you see anyone in your yard breaking
coconut at that time? A. No, sir. 10

From what direction did that sound come in
relationship to where you were at the time?
A. The sound came from out the street.

Out in Rosemary Lane? A. Yes, sir.

And you say that you then went and stood by
your gate and you saw a crowd out in the lane,
on the opposite side to your gate? A. Yes.

Did you go out in the lane to see what the crowd
was about? A. I stood right at my gate.

No. Did you go out into the crowd? A. No, sir. 20

Did you see any broken coconut out in Rosemary
Lane when you came out to your gate?
A. No, sir.

This crowd that you saw, did it consist of both
male and female? A. Yes, sir.

Lady, do you know Anthony Wilscn, not Adrian,
Anthony Wilson? A. Well, maybe I know him by
a next name because we usually call people pet-
names.

Let me look for the pet-name - called Kid? 30
A. Yes, sir.

You know how he got that nrame?

HIS ILORDSHIP: You say you know a man called Kid?

A, Yes, sir,
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MR. BROWN: You know a gang called the Max Gang?

A. Heard gbout it, sir.
In your area? A. Yes, sir.

They freguent Iosemary Lane? A. Down the bottom,
Yes.

Do you know the bottom of Rosemary Lane?
A, Yes, sir.

HIS IORDSHIP: Did you say you know the gang, or you

MR.

have heard about them? A. I have heard about
them,

BROWN:  Apart from what you hear, you don't
know anything about them? A. I see a few of
them pass.

You see a few of them pass and they frequent down
the bottom of Rosemary Lane? A. Yes, sir.

You live up the top part, near Laws Street?
A. Yes, sir.

Now, the few of them that you see pass are all
boys, or boys and girls? A. Boys.

Young boys? A. Yes, sir.
And am I correct in saying from what you see of
those young boys in the gang they terrorize

people and rob them, violent bad boys in other
words? A. I don't know about that, sir.

They do a lot of wrong in other words?
A. (No answer).

It is a good gang, well behaved boys? A, T
heard people say a lot of things but I don't know
of it myself.

You have never suffered at their hands? A. No.

Did you know the man who died, Orville Fearon,
otherwise called Shearer? A. Yes, sir.

You know how he got the name Shearer? A. No, sir.

You used to call him by that name too? A. Yes, sir.
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Q. To your certain knowledge did ne do sharing .
very well in his lifetime?

HIS IORDSHIP: Don't answer that cuestion.

MR. BROWN: To her certain knowledge M'lord.

HIS IORDSHIP: Don't answer that. I have already
ruled on that, next question please. I thought
this time-wasting had ceased.

MR. BROWN: I thought so too, M'lord, but we wasted
half an hour this morming.

A. I can answer that question, sir. 10
HIS LORDSHIP: No, no, lady, just abide by my ruling.

MR. BROWN: All right lady, I won't embarrass you.
Don't answer that question, you see. So you
don't know what was happening in the crowd?

A. No, sir.

Q. Nor, lady, did you see what caused the loud
clash, like breaking a coconut? You didn't
see what caused the sound? L. No, sir.

Q. Much obliged.

CROWN COUNSEL: Thank you, no re-examination, 20
M'Lord.

HIS LORDSHIP: Over what period you have been.
seeing this gang passing Rosewmary lLane?
A. About three years, sir.

HIS LORDSHIP: When you used to see them, what time
in the day was it, daytime or right time or
what? A. Day and night.

HIS LORDSHIP: The last question is: They are
usually young boys? A. Yes, sir.

HTS LORDSHIP: About what age you say the oldest %0
one 1is? A. About twenty.

A, Sixteen.

HIS LORDSHIP: And the youngest?

HIS LORDSHIP: Yes., Thank you.
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MR. BROWN: M'lord, may I have your leave to ask a
question arising out of what you Jjust asked?
HIS LORDSHIP: What is the question?

MR. BROWN: If she knows the age of the deceased.

HIS LORDSHIP: But hadn't you got the evidence?

MR. BROWN: M'lord, I only ask Your Lordshipeeococ..

HIS LORDSHIP: There is direct evidence from the
mother, Any other guestion?

MR. BROWN: If the deceased was one of the members

of the gang thav she used to see pass - because
M'lord, I was boing stopped so often.

HIS IORDSHID?: I stopped you?
her on that point.

You cross-examined

CROWN COUNSEL: He has intimated the guestion he
intends to ask. I ar taking objection to that.
Ii'lord, this witness has said she has heard,

I don't know the source of her knowledge as to
the members of the gang.

HIS IORDSHIP: ©She answered she used to see a few

of themn. Iou had an opportunity to ask her
then,

CROWN COUNSEL: I am otjecting to that question
M'lord.

HIS LORDSHIP: What is the question you are going

to ask her now?

IR, BROWN: IHave you ever seen Orville Fearon,
otherwise called Shearer, among the boys of the
Max Gang passing up Rosemary Lane?

WITNESS: No, sir.

HIS LORDSHIP: Iave you ever seen Anthony Wilson
among those boys? A. No, sir.

HIS LORDSHIP: Any re-cxamination?

CROWN COUNSEL:

HIS LORDSHIP:

CROWN COUNSEL:

No re-examination now, M'lord.
Tou don't want any re-examination?
No, M'lord.
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CROWN COUNSEL: Call Adrian Wilson.
HIS IORDSHIP: What is his name?
CROWN COUNSEL: Adrian Wilson, M'lord.

HIS LORDSHIP: Whose name appears at the back of
the indictment?

CROWN COUNSEL: Yes, M'Lord.
HIS IORDSHIP: Yes, what you say about him?

CROWN COUNSEL: The crown is making this witness
available to the defence if they so desire.
In that circumstance M'lord, that is the
case for the crown.

MR. BROWN: M'lord.ce..o..

HIS ILORDSHIP: Just wait a minute please.
Witness available, if the defence wishes. You
say that is your case?

CROWN COUNSEL: That is the crown's case, M'lord.

MR. BROWN: Now, M'lord, you will remember that
yesterday morning at the commencement of the
proceedings I adverted you to Archbold's
Criminal Pleading 3%6th Edition, paragraph 1373

HIS LORDSHIP: Archbold %6th EditioNecesco

MR. BROWN: Which is the latest one, paragraph
1373, as it affects the calling of witnesses by
the crown whose names appear at the back of the
indictment, and I made particular reference to
what the learned author says, inter alia, that
although the crown enjoys a wide discretion in
calling the witnesses at the back of the
indictment that they must exercise that
discretion Jjudiciously and not in such a manner
as to deprive the accused of a fair trial, and,
"if the prosecution appear to be exercising
their discretion improperly, it is open to the
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judge to interfere and in his discretion to
invite the prosecution to call the witness",
that is, calling the witness as a prosecution
witness,

HIS TORDSHIP:  Arc you sayilng that the prosecutor
is exercising his discretion improperly?

MR. BROWN: Highly improperly and prejudicial.
HIS LORDSHIP: What are your grounds?

MR. BROWN: Based on what the learned author
anticipated, thet, "where the witness is capable
of belief it is the duty of the prosecution to
call himeooo..”

HIS LORDSHID: Wh~ is to decide whether he is
capable of beliel o1 not?

MR. BROWN: I am going on M'lord. "even though..."
and this is the important part M'lord, "even
though the evidence that he is going to give is
inconsistent with the case sought to be proved"
by the crown. liow, I say it is manifestly both
improper and unfair, and I meke no bones about it
M'Lord, When the crown, like Your Lordship,
has in its possession copy deposition of this

witness taken at a preliminary enquiry and despite

repeated applications from yesterday, sustained
until this morming, the crown shuts its eye to
fair play and the smooth unsullied administration
of justicCecoocos

HIS LORDSIHIP: Just make your submission.

MR. BROWN: I am making my submission in elegant
language M'lord.

HIS LORDSHIP: That is your training?

MR. BrOWN: Yes, H'lord.

HIS ILORDSHIP: Go ahead.

MR. BROWN: And to continue in that forensic
language M'lor), we find here now that the crown
continues its untidy presentation of this case by

pretending to extend bounty to the accused by
making not this crown witness available for
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cross—-examination by defence chunsel but begging
me -~ offering him to me as my -..fence witness so
I cannot cross-~examine him. “hat is not fair
play, that is what we call skulauggery, that
should not be allowed in any court that prides
itself in decency and sanity; that is the
tradition of the bar and I know you should uphold
the dignity of the tradition that both of us
enjoyed at Lincoln's Inn and the other Inns
M'lord.

HIS IORDSHIP:  Finish?
MR. BROWN: Yes M'lord.
HIS IORDSHIP: I do not call on you lMr. Gordon.

Learned Counsel, Mr. Brown, has made some
very strong remarks. He has argued that the
action of Crown Counsel in this case by making a
witness, whose name is at the back of the
indictment, namely, Adrian Wilson, available for
the defence, as it wishes, is improper and not
in accordance with the traditions of the bar.

He argues that once the witness' name appears at
the back of the indictment ~ if I understand what
his argument is - that witness must be called by
the prosecution, or, alternatively, must be put
up by the prosecution for cross-examination.

To put it in that way is wrong. What Counsel
for the prosecution must do is, if a witaess
gave evidence at the preliminary enquiry and in
preparing the indictment the name of the witness
1s put at the back of the indictment in
pursuance of Schedule 1, para. 5 of the
Indictments Law and he does not wish to examine
that witness at the trial, to make that witness
available for the defence, if the defence so
wishes. That is what I understand the law to be,
that is the law that I practised when I was at
the bar, and that is the law in accordance with
all the authorities both in the Commonwealth,

and in particular in England.

Now, the passage which Mr. Brown has brought
to my attention, namely, Para. 1373% of the 36th
Edition of Archbold reads thus:-

"The prosecution must have in court the
witnesses whose names are on the back of the
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indictment, but there is a wide discretion
in the prosecution whether they should call
then and, having called them, either to
examine them or merely to tender them for
cross—examination. Where the witness's
evidence i5 capable of belief it is the duty
of the prosecution to call him, even though
the evidence that he is going to give is
inconsistent with the case sought to be
proved. The discretion of the prosecution
must be exercised in a manner calculated to
further the interests of Jjustice and at the
same time be fair to the defence. If the
prosecution appear to be exercising their
discretion improperly it is open to the
Judge to interfere and in his discretion to
invite the prosecution to call the witness:"

And in the case of Oliva (1965) is cited as auth-
ority for that proposition.

Now, in Jamaica, according to our constitu-
tion, we accept the final authority on any point
of law from the Privy Council of England, and in
the case of Adel Munammed E1 Dabbsh vs. The
Attorney General for Palzsstine, which is reported
in 1944 Appeal Cases, - the point as to the right
of counsel for the prosecution to call what
witnesses he wishes or, alternatively, to put at
the disposal of the defence what witnesses that
are not called, was examined and the principles
underlying that practice were clearly outlined
by Lord Thankerton, who delivered the judgment of
the court, and at page 168 the learned Law Lord
says this:

"While their Lordships agree that there was
no obligation on the prosecution to tender
these witnesses, and, therefore, this
contention of the present appellant fails,
their Lordships doubt whether the rule of
practice as expressed by the Court of
Criminal Appeal sufficiently recognizes
that the prosecutor has a discretion as to
what witnesses should be called for the
prosecution, and the court will not inter-
fere with the exercise of that discretion,
unless, perhaps, it can be shown that the
prosecutor has been influenced by some
oblique motive."
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which means improper motive. INow, who is going
to show it? It seems to me that the defence
would have to allege and show this oblique

motive which the learned Law Lord refers to, but
I have not heard any suggestion from Mr. Brown
what the particulars of this oblicue motive, or
improper motive on the part of the prosecution
are, But apart from that, the most recent
pronouncement on the right of a prosecutor to
call what witnesses he wishes and to put the other 10
witnesses at the disposal of the cdefence 1is as
recent as 1967, where Lord Justicc Whim in the
case of R. v. Wheeler made reference to the very
argument which learmed Counsel for the Defence
now puts forward and which the Court of Criminal
Appeal rejected. In due course when it comes

to my summing-up I shall deal with the remarks

of Counsel alleging improper .racticc on the part
of the prosecutor in doing what he has done, but
my ruling at this stage is that it is sufficient 20
if Counsel puts forward this witness for the
defence to use, if he wishes, and there is
nothing improper or contrary to the ethics of

the profession as far as I know it in so doing.

MR. BROWN: May it please you M!lord, would you give
me the reference for Wheeler - The Weekly Law
Reports or....

HIS IORDSHIP: I know it is (1967) 3 Weekly Law
Reports - (To Usher) Get the index for me.

CROWN COUNSEL: The reference to it is mentioned 20
in the Supplement 1 Weekly Law LReport - 3 A.E.R.
829 -~ 1 Weekly Law Report 1531,

HIS LORDSHIP: I was referring to the 3 All England
Report, Lord Justice Whim who used to be one of
the senior prosecutors of the 01ld Bailey - a
man whose views I appreciate.

MR. BROWN: M'Lord, I am very much indebted to you
both for your ruling and in particular for this
case The Queen vs. Wheeler, and so in abiding
your ruling M'lord, I invite you to direct 40
attention of learned counsel to the fact that
that same ruling says that in those circum-
stances when I am adopting that witness as a
defence witness he must also hand cver the
police statement, that is implicit in that.
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HIS IORDSHIP: I don't know what you are going to In the Home

do. Circuit Court
MR. BROWN: M'Iord, I am indicating now I am abiding

your ruling MV10Pd. o« os No. 9

i N ) ) ) 2 Proceedings

HIS IORDSHIF: Are you going to call this witness 29th Jenuary
MR. BROWN: I am accepting the offer so that means 1969

that I am accepting him as a defence witness. (continued)

HIS LORDSHIP: You cannot question the ruling here,
you have to question it elsewhere,

MR, BROWN: I am accepting the offer but I want the
bounty to be full, so may I get the police
statement?

CROWN COUNSEL: M'Lord, I stood up to address you,
common courtesy requires that he sits. However,
althoush I am not obliged to give him this state-
ment made to the police I em going to let him
have it, M'lord.

HIS LORDSHIP: O yes, I did make a note of it -
the reference of Wheeler is (1967) 3 A.E.R. 829,
ond the observations of Lord Justice Winn is at
page 830, at para. (h).

MR. BROWN: IiMuch obliged M'lord.

HIS IORDSHIP: If he is represented by Counsel
Counsel knows his rights. Now make a start.

CROWN COUNSEL: Counsel must tell me what he is
going to do M'Lord.

MR. BROWK: In those circumstances M'Lord, the
accused elects to give sworn evidence so that he
can be tested by cross-examination. Please
bring him up.
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ACCUSED DERRICK IRVING SWORN: EXAMINED BY DLFLNCL

i, UR. :

Q.
Q.

Lo L

Your name is Derrick Irving? A, Yes, sir.
You are twenty years old? A. Yes, sir.
You live at 17 Dames Road? A. Yes, sir,
Kingston 47 A, Yes, sir.

Your occupation is that of an upholsterer?
A. Yes, sir. 10

Your girl friend's name is Yvonne Ruth
Rutherford? A. Tes, sir.

HIS LORDSHIZ: Is who? A. Yvonne utherford.

Ml{.

Q.

BROWN: Do you remember lMonday, the 8th cf July
196387 A, Yes, sir.

Between the hours of 7.00 p.m. and 8.00 p.i.
where were you? A. I was Jjust about going
down to Rosemary Lane, sir.

You said ‘'about going down Rosemary Lane', from
what strect? A. From Laws Str:oet. 20

Were you alone? A. No, sir.

With whom were you? A. A fellow by the name of
Ronald Neita and another, Boltcn Simpson.

Now, did anything happen now after you left Laws
Street coming down Rosemary Lane? A, As I vas
about to reach the corner I heard voices

coming from down the lane.

Male or female? A. Both male snd female, Ssir.

At that time was the lane brightly 1it?

A. It was Jjust coming on to evening, sir, 20
fairly 1it up.

Any light on the street ~ any street lights on?



10

20

109.

A. Not at that time, the street lights were not
on sir.

Q. Do you remember if there was any power-cut that
night - black out? A. Therec was, sir.

Q. Now you say you heard voices down the lane, did
you recognise any of the voices? A. Yes, sir.

Ge. Whose voice you recognised? A. My girl friend
Yvonne's voice, sir.

HIS IORDSHIP: Yvonne Rutherford? A. Yes, sir.
MR. BROWN: What dic you do when you recognised
the voice?
and I saw a fellow running dovm a girl with a

knife in his hand, sir.
@+ Did you recognis€ccccocss
HIS LORDSHIP: Wait please,

MR. BROWHI: Did you recognise who that fellow was,
who was running down the girl with the knife?

A. Not at the time, sir,

Q. But did you later on recognise who it was?
A, Yes, sir.
Q. Who it was? A. It was the deceased, sir.

Q. Orville Fearon, otherwise called Shearer?
A. Yes, sir.

Q. And did you recognise the girl that he was running

down? Lo Yes, sir.

&« Who was she?
Sonia, sir.

A. It was a girl we call her

Q. Do you remewmber what kind of clothes Sonia had on

on top ~ what kind of dress? A. I believe she

had on a 'ganzi' blouse.

Q. You saw anything; happen to the 'ganzi'?
sir, not at that time, sir.

Q. Any time that night you saw anything happen to
the 'ganzi!'? A, Yes, sir.

A, I turned to go down Rosemary Lane

A, No,
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Q. What happened to the 'ganzi'?
the back, sir.

Q. When did you notice the cut in the back, before
you saw her being run down or after? A. After,
sir.

Q. What happened after that? A. I started to ---
as I took the corner to go down Rosemary Lane
my girlfriend came up to me and she was crying.

Q. And she said anything to you or you said any-
thing to her? A. I asked ner what had
happened. A

Q. No, no, she spoke to you.

HIS IORDSHIP: Is what she said to him evidence?

MR. BROWN: He is the accused, M'lord, it was said
in his presence.

HIS IORDSHIP: No, that is not evidence.

MR. BROWN: What I am saying M'Lord, the prime
rule with hearsay evidence..o.cooo

HIS LORDSHIP: I know what the nrime rule is. If
you want to make a submission for the record
make it for the record.

MR. BROWN: The prime rule is I understand it
M!'lord, subject to your ruling, is that as far
as the hearsay rule is concerned that anything
not said in the presence and hearing of the
accused i1s hearsay evidence. This is said not
only in the presence and hearing of the accused
but to him, so it must be evidcnce upon his
trial - The Queen vs. Bedingfield - when the
woman bawled out and said "Lcrd the man get
cut", that was evidence.

HIS IORDSHIP: But Chief Justicc Cockburn ruled it
out.

MR. BROWN: It was admitted in the casz M'lord.

HIS LORDSHIP:
declaration.
was not part of the res gestae nor a dying

No, he did not admit it as a dying

A. It was cut in

He could not admit it, he said it
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declaration. What is the point you are
putting forward?

IR, BROWN: All I em saying M'lord, this is the
accused and anything said not in his presence and
hearing is not evidence, being hearsay; this
is something now said in his presence and
hearing Jjust lilze lhow the police told us yester-
Zay what he is alleged tc have said to the
policeman, that would be hearsay then. You
aduitted it [[Yiord.

HIS ILORDSEIP: Apparently you don't realise this,
that what the cccused 1s supposed to have said
to any person is admissible in evidence, if the
prosecution - that is the generasl rule - wishes
to put it imn evidence; but it is not every and
anything that the accused said to anybody is
admissible in evidence for the simple reason
that he may not be zllowed to manufacture
cnything for him.

MRe BEOW: But the crown can menufacture it
against hin.

HIS IORDSHIP: No, no, the crown does not manufac-
ture it for hin. You must not make these
comments. And 1l you vent an authority for it
I can tell you an authority for that one too.

MR. BROWii: I knov it M'lord.

HIS IORDSHIFP: You vant him to say what wase.ooceo

IMR. BROWN: Reporved to him.

HIS LORDGHIP: He saw the girl in that distressed
state and the girl wmade a complaint.

MR. BROWIT: It¢ comes zlmost like a sex case M'lord.
HIS IORDSHIP: DNo, no, he has already told the
Jury she wus cying, she made a report. As a
result you can ask what he did.
Re BROWN: MH'Jloré, will he be allowed to say what
he szid to the deceased as that is a part of the
res gestae?

HIS LORDSHIP: But we have not reached up there
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yet. As soon as we get to thc different
stages. I am putting you on buack now on to
the trial, go on from there.

MR. BROWN: You say your girl friend, Yvonne
Rutherford, came up to you crying? A. Yes, sir.

Q. And spoke to you, told you souetring? Judge
say you mustn't say wihat she told you. AS a
result ol what she told you, Low did you fecl?
A. I feel annoyed.

HIS LORDSHIP: As a recult of what she told you?
A. Yes, sir.

MR. BROWN: Now, as a result of what she told you,
what did you do? A. I sent her on to the shop
where she was going znd contirue on my walking
down ERosewary Lane.

Q. Try you best to talk z little louder than that,
the jury have to hear you, they are trying the
case. While you were going down the lane you
met anybody? A, Yes, sir,

Q. Who you met? A. I came up to the fellow who
Mras © 0 © 0 L

Q. Who you mean, who is the person you net?
A, It was two boys, sir.

Q. What are their names, man? A. Orville Fearon
and Antkony Wilson.

Q. Were they wallting, standing up, riding bicycle
or what? A. One was holding a cycle and the
other one was justeo....

Q. Which one was holding a cycle? A. Anthony
Wilson was holding a cycle.

Q. And Orville Fearon, what he was doing? A. He
was Jjust back after running down the girl, sir.

HIS IORDSIEIP: Yes Mr. Brown any telking going on
now would be admissible because one of thocse
witnesses ig called in the case.

MR. BROWN: Did you say anything to Fearon or Wilson?

A, Yes, I spoke to Fearon, sir.
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MR. BROWN: What did you say to Fearon? A. I
told him that it was not right for him to ride
a cycle on o pedestrian footeceoaon

Q. You said anything else to him? A. .....and
after being spolen to get of the c¢ycle and kick
and box the individual.

Q. Did Fearon make ony reply to that?
pulleda out a knife, sir,

A. He only

Q. What kind of knife? A. A ratchet knife, sir.

Q. Where he pulled it fromv
sir.

A. Out of his pocket,

Q. Did you have any knifc with you then?
A. No, sir.

Q. So, what did you do when you saw him take out the
ratchet knife? A, I mub my hand over my
pocket this way, sir (demonstrates)

HIS LORDELir: Jsor what, feeling for a knife?
A. Through I see him take out a knife I Jjust do
like this.

MR. BROWN: Why were you doing that, to rool him up

HIS LORDSEIP: Ko, no, you see you had objected to
that wheneoowso

MR. BROWLi: Ile got away with it.

HIS LORDSHIP:
this one too.
pocket?
sir.

And, apparently, you got away with
Why were you rubbing your
A. I was pretending I had something,

IR. BROWN: Wwhat you did after that? You spoke to
anybody after that, after you felt your pocket?
A. Yes, sir, I spin around and ask if anybody
had a knife,

Q. Did anybody answer you or give you a knife?
A. No, sir.

Q. Did Fearon then say or do anything? A. Well,
at that stage he give his friend the bicycle to
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hold and was about coming aftc¢r me with the
kmife.

Q. He gave his friend? A, Anthony Wilson, sir.

HIS LORDSHIP: And was doing what? A. Coming at me
with his knife, sir.

MR. BROWN: Yes, and what happened, did he reach
up to you? A. o, T turned and walked auay
from him.

Q. What he did then when you turned and walked away?
A. Well, him turn back and took the cycle and

when I looked around I see him coming on the
bicycle same way with the knife open in his hand.

HIS LORDSEIP: The ceceased turned back and what?
A. Took the cycle from his friend.

HIS LCRDSHIP: Yes.

A. And when I look around I saw him riding coming
down behind me.

MR, BROWN: See him riding coming dovn the lane with
what? A. With the knife in his hand.

Q. Open or closed up? A. Open, sir.

Q. Did he pass you or did he stop where you were?
A, I quickened my haste to rcach the yard where
I was going.

Q. Did he say anything to you when he was riding
behind you? A. Yes, sir.

Q. What he said? A. He said he was going for a
cutlass, sir, which bigger than a knife, sir.

Q. So you went inside the yard and he rode down the
lane? A, Yes, sir,

Q. He alone? A. He and his friend, sir.

Q. The same Anthony Wilson, two of them riding
together down the lane? A. Yes, sir.

Q. Then was Anthony Wilson and himself together when
Fearon told you that he was going for the cutlass
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which is bigger than a knife? A. Yes, sir.
(.= Both of them were¢ together? A. Yes, sir.
Q. Now, did you cowe vack out of that yard?

A. I went inside and I told the people what

had happened OUCsasoeo

Q. You spoke to the people inside the yard?
A, Yes, sir,.

Qs And did you talkc anybhing from the yard on
advice given? A. Yes, sir.

%. What you took from the yard? A. A machete, sir.

HIS LORDSHI?: Just one moment, nlease. You took
a macheve irom the yard? A. Yes, sir,

Q. Where is the machete. Is it this machete?
(Machete shown to witness)

A. It look like it, sir.

HIS ILORDSEIP: Exhibit one.

IMk. BROVWN: Now, when Fearon told you that he was
going for o cutlass which is bigger than a knife,
how you felt? A, I didn't know what to say,
sir, for I didn't see why he had to go for a
cutlass, sir,

HIS LORDSHEIP: That is not the question: "When
deceased salid he was going for a cutlass how
did you feel?" This 1s the question.

A, I felt frightened, sir.

Mil. BROWW: HNow, when you took the cutlass vhere
did you go to? A. I came out of the yard.

Q. Yes. A. And started walking up Rosemery Lane,

on the sidewulk,

MR. BROWI: VWhere was Linton and Simpson at that
time? 4, 'lell, they were out in the street,
sir,

Q. Were you walliing towards them? A. Yes, sir.

Q. Now, 1s there a bar on the same side of the
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street that you went and got the machete?
A. Yes, sir.

Q. Is it about two gates from the bar? A, Exactly
two gates from the bar sir.

Q. That you went and got this machete? A. Yes,
sir.

Q. Did you reach up to where Linton and Simpson
were whilst you had the machete in your hand?
A. No, sir.

Q. You were on your way to them? A, To them, sir.

Q. Were they by the bar? A. Yes, sir.

Q. In front of the bar? A. Yes, sir,

Q. Why did you take out the machete and come on
the lane with it? A. Because people in the

yard tell me how the fellows down that end
stay, sir.

HIS ILORDSHIP: The same yard you got the machete from?

A. Yes, sir.

HIS LORDSHIP: How the fellows them what?
A. How the fellows them stay down there, sir.

MR. BROWN: How the what? A. The boys that
frighten me when I was passing them would come
back sir.

CROWN COUNSELL: M'lord, I make an objection. This
is entirely hearsay, what others told him. It
is not really relevant.

HIS LORDSHIP: Well, there is this to it that it
would be a matter for the jury. You see the
question of his intention would be relevant to
this charge generally anything that might have
been told to him that would affect his state of
mind, so primary evidence for that point only but
not to prove the truth, that I will be telling
the jury later. So the fact that these people
told him how these boys were won't be proof but
how it affects his state of mind. I will allow
the evidence on that point and I will direct the
jury what is the relevance, but we don't want
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too much of this all the same, just the general
explanation. Yes, Mr.Brown.

MR. BROWN: Which fellows? A. They call them
the Max Gang, sir.

HIS IORDSHIP: That is the Max Gang? A. Yes,
S1iTls

Mk. BROWN: Do you personally know any of the boys
or people in the Max Gang? A. I only pass and
see them.

Q. You know the namwes of any of them? A. Yes,
sir, alisses sir,

HIS IORDSHIP: TYou pass and see them? A. At the
corner.

HIS IOKDSHIP: Which is this corner again?
A. Barry Street and Rosemary Lane, sir.

MR. BROWN: My next question was: if you knew the
names of any of these last year ~ the night
that this thing hapnened - you knew the names
of any of the Max Gang boys? A. I only know
them by aliases sir,

Q. You saw any of them that night? A. Yes, sir.

Q. Tell me which oncs you saw that you know?
A. The one that them call him 'Pampadou®, sir.

HIS IORDSHIP: That is a Greek name?
MR. BROWN: Who else:

CROWN COUNSEL: Objection M'lord, at this stage I
will take arother objection. This witness says
he has heard of the gang, he has seen members
pass. We must know the source of knowledge
as to the membership of those persons in the

gang.

HIS IORDSHIP: You can ask him later on.

CROWN COUNSEL: It might be hearsay M'lord, the
foundation should be laid by him before he

asks these questions. It may turn out when he
is cross examined that everything is hearsay
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and the damage would have been done by then,
M'lord.
HIS IORDSHIP: DMr. Brown, Jjust wait a seocond.
(To witness) Now tell me this, how long you have
information about the Max Gang? wWas it that
night you were hearing about it or you were
hecaring about it before? A. Zefore, sir.

HIS LORDSHIP: How long before? A. About eight
months,
HIS IORDSHTIP: Having hac information about this 10

Max Gang, have you ever seen the gang or any
member of them in operation? A. One *time, sir.

MR, BROWN: What was the nature of the operation
you saw? A. It was a fisht between they and
some other fellows.

HIS LORDSHIP: And that is only once, he said. You
saw them yourself? A. Yes, sir.

HIS LORDSHIP:
where there was a Ifight?

You once saw them in operation
A, Yes, sir.

HIS IORDSHIP: Between who?

A. The Max Gang set 20
of fellows and.oc.o

MR. BROWN: And who else?

sir.

A. Some other boys,

HIS LORDSHIP: And this operation was where?
A. It happened right at Arnold Road and Dames
Road, sir.

HIS LORDSHIP:

MR. BROWN: Do you know from your personal knowledge
-- put 1t this way, have you ever seen Orville
Fearon with that gang? A, Mcest of the time it 30
is only he and Anthony Wilson I see riding pass.

HIS LORDSHIP:
question,

Continue now,

Yes, but you are not answering the

MR. BROWN: Thus is the guestion: Have you ever seen
Anthony Wilson with boys from the Max Gang?
A, Yes, sir.
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Q. Now, when you were coming up the lane with the
machete in your hand going towards your two
friends, ILinton and Simpson, did anything
happen? A. Yes, sir. When I was walking on
the sidevalk coing up by the bar......

Q. You walked on the sidewalk?
HIS IORDSHIP: Going towards the bar?

A. Towards the bar, sir, I hear somebody say "See
the bad man de'.

MR. BROWN: When you heard that what did you do?
A. Well, I spin around like this, sir
(demonstrating)

Q. When you spun around like this, were you then
facing - your race was turned to the bar or to
the lane now? A. My back was turned to the
bar and my faceeascus

Q. But you are still standing on the sidewalk?
A, Tes, sir,

Q. And you sow anyboly? A. As I spin around I
Just sce the deceased come up with a cutlass.

Q. You see what? A. The deceased in front of me
with a cutlass in a chopping mood, sir.

&. What kind of cutlass; look like yours?

HIS IORDSHIP:
A. Yes, sir.

With a cutlass in a chopping motion?

Long like yours? A, No, sir.

Q. When you say a chopping motion demonstrate to
the Jjury how.

A. He had it like that, sir (demonstrating)

Q. And about how close was he to you then, like
where you are to - and he where?

A. About two feet. sir.

HIS TORDSHIP: About touching distance?

I'K. BROWN:  About at arm's length? A. Yes, sir.
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Q. Where was your machetc at thoet time? A, I
had it in my khand, by wy sicc, sir.

Q. Which hand?  A. Iy right hend, sir.

Q. Are you a right-hander? A, Yes, sir.

Q. So, seeing him with it in a striking position
so close to you what did you do? A. I svung
my own at the cutlass thai lie had in his hand,
sir,

Q- And what happened? Did the cutlass catch you?
A. It seems as if both cutlass, the two of them
meet in the air, sir.

Q. What you hears, a sound? A, Yes, sir.

Q. And what you see happen to him? A. I see him

stagger tack, sir.
. Him stagger back? A. Yes, sir.
. And what? A. And fell.

Q

Q

Q. Fell back in the lane? A. Yes, sir.
Q

. When you raised ycur machete did you intend to
do him grevious bodily harm or any injury?
A. No, sir.

HIS IORDSHIP:
'swung'.

What he said that he did was, he
You better use his term.

MR. BROWN: When you svung your machete, what did
you mean tc do with the machete? A. T only
mean to hit his own out of k's hand, sir.

HIS IORDSHIP:
A. Yes, sir.

To hit his machete out his hand?

MR. BROWN: I asked you what type of machete it was
that h- e © 0 0 O 06
HIS LORDSHIP: Mr. Brown you betier follow up that:

vhy did he want to hit the machete out of his
hand.

MR.BROWN: Much obliged, M'lord. (To witness) Why
did you want to hit the machete out oi his hand
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when he was so close to you? A. He had it in a
threatening position, sir.

Q. Is he a taller fellow than you, or shorter?
A. Abour four inches shorter, sir, can't tell
you exactly, but he is shorter, sir.

Q. So when you swung at his machete were you behind
nim or facing him? A, I was facing him, sir.

Q. But he was down in the lane and you were
standing up on the higher part of the sidewalk,
is that so?

CROWN COUNSEL: Ili'lord, M'lord.

HIS LORDSHIP: Let me take a note, I can't write
shorthand you krow, I am trying to learn it.

CROWN COUNSEL: You see M'lord, I have allowed my
friend to getv zway with quite a lot. This
isn't exeminaticn~-in~chief, this is giving
of the eviience Tor his witness to say yes or
ro. He is giving the evidence M'lord. He is,
in other words, putting the pop in the witness's
mouth. Highly improper!

MR. BROWN: I have not got any pop M'lord, but he
has his mouth; but since my friend has not
heard the cvidenceccososes

HIS IORDSHI: Just one thing Mr. Gordon, it is
not every little thing you must object to
because this is consistent with this thing the
doctor is saying.

CROWN COUNSEL: It is the witness that is giving
the evidence. I am taking objection to the
form in wirich the cuestion is asked.

HIS TORDSHIP: 1iLven if it supports your case?
t is not everything you object to. If a point
is not in dispute you don't object to that.

MR. BROWN: You ave quite right M'lord, but he is

not alerted to the significance of what you
have said.

HIS LORDSHIP: Go ahead.
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MR. BROWN: Tell me something, vhere was -- put it
this way then, when you say ca o:w the deceased
with his hand with a machete in it raised at
you, was he standing ercct or what?

HIS IORDSHIP: How was he standingi A. He was
standing like this, sir (demonstrating)
MR, BROWN: Just like how you arc standing now?

HIS ILORDSHIP:
this way?

He was standing with the cutlass
A. Yes, gir.

HIS LORDSHIP: Show the jury again.

(Witness demonstrates to the jury)

MR. BROWN: Was he standing on the sidewalk with
you or standing down in the lane? A. He was
standing down in the street, sir, and I was
standing on the sidewalk, sir.

HIS ILORDSHIP: The deceased was what, was standing
where? A. In the street, sir, and I was
standing on the sidewalk.

HIS IORDSHIP: I thought you told us earlier on
that he was down in the lane and you were on the
higher level?

CROWN COUNGEL: My friend put it in his mouth to
answer that way M'lord.

HIS IORDSIIP: You are row sayiny the deceased was
standing in the street and you were in the....?
A. Standing on the sidewalk.

MR. BROWN: Standing on the sicewslk? A. Yes, sir.

Q. S0 which of the two of you was on the higher
ground at the time? A. I was on the higher
ground, sir.

Q. You were on the higher ground: A. Yes, sir.

Q. Much obliged. And when you saw him fall, was i%
only the two of you around thai area of the
lane? A. No, sir.

Q. About how many people? A. I couldn't tell how
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nuch exactly, sir, but it was about nine, sir.
HIS ILORDSHIP: About nine people?
A, Yes, sir.

MR. BROWN: Any of them were connected to you?
A. Only Linton and Bolton.

HIS IORDSHIP: Bolton Simpson? A. Yes, sir.

Q. So when you saw the deceased drop, what did
you do? A, T stood there for a woment, and his
friend which was holding the bicycle throw down
the bicycle.

Q. That is who? A. Anthony Wilson.

Qe Yes. A. Throw down the bicycle and take up the
cutlass.

Q. Which cutlass was that? A. The cutlass that
the deceased hed, sir.

HIS LORDSHEID: Threw down his bicycle? A. Two
bicycles sir. He was holding the deceased's
own.,

HIS LORDSHIP: Anc¢ did what, took up the cutlass?
L. Yes, sir.

MRE. BROWN: That what? A. The deceased had in
his hand, sir.

Q. The deceased still had it in his hand?
A, Yes, sir.

Q. Yes, and &id what? A. And he rushed at me sir.

Q. And sc what you did when he rushed at you?
A. I turned and ran, sir.

Q- Up the lane or édown the lane? A. Up the
lane, sir.

Q. So Wilson rushed at you with the machete?
A. Yes, sir.

Q. Did he run after you? A. Yes, sir.

>

. He alone? A, No, sir, a whole crowd of them
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sir, a whole crowd of people, sir.
Q. You sure? A. Yes, sir.
Q. Not only he alone? A. No, sir.

HIS IORDSHIP: Is a whole crowd oi people what?
A. Started to run me down, sir.

Q. But you run faster than them? A. Yes, sir.

Q. At that time was the block-out still on?
A. Yes, sir.

HIS LORDSHIP: He has not told us anything about
block-out yet?

MR. BROWN: He told us earlier on tkhat there was =
block out that night, at the very beginning.

HIS IORDSHIP: Just a moment. Power cut, yes.

MR. BROWiv: So where and where you ran? A. I ran
up Rosemary Lane, along Laws Street, in an
easterly direction, up Maiden Lane and then
back on East Queen Street.

Q. Going west? A, Yes, sir.
HIS LORDSHIP: You ran up itosenary Lanc?

MR. BROWN: Turn which way now? A. Along Laws
street in an easterly direction, up Maiden Lane,
on Last Queen Street in a west.rly direction
and up Wildman Streev sir.

Q. They chased you the whole way? A. I couldn't
tell 1f they chased me the whole way, sir.

Q. You just kept on running? A. Yes, sir.

Q. Where you stopped? A. I run on Sutton Street
and stopped by the back gate of the Central
Police Station.

Q. And you eventually went to No. 15 Sutton Street?
A. Well, the back gate to the station was
closed, sir, and I turn back sir.

Q. And went where? A. To the courthouse, sir. I
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was afraid if 1 went around to the front they
would back me uyp and ill-treat me.

HIS IORDSHIF: You saild you were afraid? A. Yes,
sir,
MR. BROWN: Now, the next morning, did you go

You went to Allman Town police
A. Yes, sir.

anywhere?
station?

Q. Police came for you or you went yourself?
A. I went, sir.

Q. Is your father a Sergeant of Police - Special
Constable? A. Yes, sir.

Q. And you told ths police what had happened?
HIS ILORDSHIP:

MR. BROWL': You made a report to the police?
A, Yes, sir.

You made a report to the police?

Q. Did you go there yourself? A. Yes, sir.

Q. Later on Detective King came along?
sir.

A. Yes,

Q. Spoke to you? A. Yes, sir.
Q. You heard hLis evidence yesterday?

Q. You told him what had happened?
didn't tell hir: what happened.

A. Well, I

Q. You told him in your own language what had
happened? A, Yes, sir.

Q. And you took him to 15 Sutton Street and took
the machcete from under a house and gave him?
A. Yes, sir.

HIS LORDSIIZF: That machete that you say looks

like 1it7? A, Yes, sir.
HIS LORDSHIP: Under a house and gave him.
MR. BROWN: And what you are telling the court

today is the truth, the whole truth and nothing

but the truth? A. Yes, sir.

A, Yes, sir.
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CROSS-EXAMINATION BY CROWN COUNSTEL:

Qe You say you know *Pampadou‘® was a member of the
Max Gang? A. Yes, sir.

Q. How long have you known him as a member of the
geng? A. About four months, sir.

Q. When last you saw him? A. The night when the
whole gang of them come back, sir.

Q. The night when he came back with this gang?
A. Yes, sir.

Q. I am suggesting that you never saw 'Pampadou’ 10
that night at all? A. Yes, sir, I did see him,
sir.

Q. I am suggesting to you you know ‘'Pampadou' was
a member of the Pigeon Gang? A. I don't know,
sir.

Q. Do you know that he has been in prison since
1967 - April?

MR. BROWN: DM'lord, I must take objection.

HIS LORDSHIP: What 'Pampadou' has to do with the
case? 20

CROWN COUNSEL: He said he saw him on the night,
M'lord.

HIS IORDSHIP: Who is ‘YPaumpadou'?

CROWN COUNSEL: He said he saw him on the night,
M'lord.

HIS LORDSHIP: You are entitled to cross—examine
Mr. Crown Counsel but 'Pampadou' does not have
anything to do with this case. Not because it
comes out in examination you are entitled to
cross—-examine about it. 30

CROWN COUNSEL: You said you saw him that night?
A. Yes, sir.

Q. He came back with those boys and Anthony Wilson?
A. Yes, sir.
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Q. I am suggesting that he has been in prison since
April, 1967, so you could not have seen him in
July of 19687 A. 1t is two 'Pampadous' you
know, sir.

Q. What is his christian name? A. I don't know
his christian name, I know one as 'Big Pampadou'
and one as 'Little Pampadou’.

HIS LORDSHIP: And one is in Greece,

CROWN COUIISEL: Ncw, when you were going down
Roscmary Lane did Sonisa speak to you? A. Not
at that time, sir.

Q. I am suggesting it is after Sonia spoke to you
that you spoke to the deceased, Fearon?

A. No, sir.

Qs That is no¢ truc? A. No, sir.

Q. At the time whel FOUo.ooso

HIS LORDSHIP: You are suggesting that he spoke to?

CROWN COUNSZEL: Fearon, after Sonia spoke to him.

HIS LORDSHIP: Yes.

CROWN COUNSEL: You saw Fearon, you say, running
down Sonia? A. Yes, sir.

. It was night then? A. No, sir.

Q
Q. it was evening? A. Coming on to ‘'dusk-up', sir.
Q. Coming on to dusk? A. Yes, sir.

Q

. And you could sce for a good distance at that
time? A, Yes, sir.

Q. When you swoke to the deceased, Fearon, it was
still light? A, Fairly 1lit up, sir.

Q. Not dark yet? A. No, sir.
Q. When this incideat heppened, out by the shop or

the bar as you s.y, it was now night? A. What
incident, sir?
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The chopping. A, It wasntt night directly,
but there wasn't any light so you couldn't
determine whether or not it was night, sir.
But it was dark? A. Yes, sir.

And there was a block-~out on? A, Yes, sir.
And when it is dark you don't regard that as
night? A. From 1.00 o'clock ~ I regard from
one to one as day - from twelve to twelve =s
day, so I couldn't regard seven or so as night.
You said when you confronted the deceased,
Fearon, you felt your pockets? A. After he
had a knife.

For a knife? A. With the irtention that he
would feel I have something.

But you knew you had none? A. No.

And you asked your friends if anyone had a
knife? You wanted a knife. A, Yes, sir.

But there was none? A. No, sir.

So you went and got a machete? A. It is after
he had threatened me that I 'shub' c.ccceco

You went and you got a machecte? A, Yes.

Ihere was nothing to vrevent your remaining in
Adrian Wilson's yard, was there? A. No.

You could have stayed there? A. I don't live
there. My girlfriend had gone to shop.

You could have stayed in Adrian Wilson's yard?
A. Yes, sir.

But you took a machete and came out to do
battle? Isn't that so? A, lo, sir.

You came back out armed, prepared to meet this
man Fearon, isn't that so? A. Yes.

HIS LORDSHIP: Wait, wait.

CROWN COUNSEL: Why did you core out with the
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machete to meet him? A. I didn't come out to In the Home

meet him, sir. Circuit Court
Q. You just said so, you came out prepared to meet Defence

him, A. I came out prepared that i1f he€eecooo Evidence

MR. BROWN: IM'lord, I am objecting. My friend has No.10
started his unfair way, that is an unfair way ——
to put the cuestion, that is a misrepresentation Derrick Irving
of what the witress said.

Cross- )
CROWN COUNSLI:  1i°lordes... Exsmination
29th January
Mik. BROWN: Please sit down. I don't want to join 1969
in any further combat with him, M*'lord.
(continued)

HIS IORDSHIP: 1 note with pleasure Mr. Brown that
you are chiding him now for a little chiding you
got yesterdey. But up to now I am watching him.
I don't think he has done any danger yet, but
1 am watching him.

CROWN COUNSEL: DM'lord, this witness said he came
out to do battle.

HIS LORDSHIZ?: My note I have is: 'I came out armed
to meet Hearon.' You put, he came out armed
to do battle.

CROWN COUNSEL: Now, how long did you stay in
Adrian Wilson's yard when you went in? A. I
didn't stay any time, sir.

Q. You Jjust went in, took the machete and came back
oul to the road? A. No.

Q. You knew you could have got a machete in that
yard? A, No, sir.

Q. Thet is a yard you go to all the time?
A. S¢ ~times I go there, not all the time, sir.

HIS LORDSHIP: What is your answer? You didn't
know you could have got a machete in that yard?
A, No, sir,

CROWN COUNSEL: Why did you come out of the yard
with the machete? A, I don't live down there,
sir, I had to go home, sir.
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Q. Tell me, when you turned in Adrian Wilson's yard
you saw Fearon and Anthony Wilson riding down
the lane, didn't you? A. As I was about to...

Q. Didn't you? A. No, sir.

Q. You didn't see them riding down the lane?
A. No, sir.

Q. They were riding behind you, going down the lane?
A. Yes, sir.

Q. They would have had to pass Advian Wilson's
gate? A. Yes, sir.

Q. You didn't look where they turn? A. As I vas
about to step inside Fearon called to me and said
he was going for a machete which is bigger than
a knife.

Q. Did you see where he was at that time? A. Who?
Shearer?

Q. Yes. A. He was passing the gote going in u
southerly direction.

Q. Where you live? A, Woodford Park, sir.

Q. Why didn't you go home then? A. I had to go
for my girlfriend, you know sir.

HIS IORDSHIP: So at that time you were living at
Woodford Park? A. Yes, sir, still living
there, sir.

HIS LORDSHIP: Now, what you say about your
girlfriend, that you had to geo down there.
What you are saying, that your girlfriend usually
go dowvn to Rosemary Lane and spend time with
some people and you usually go down for her in
the evening? A. Yes, sir.

CROWN COUNSEL: 7You say this man nad threatened
you? hA. Yes, sir.

Q. You did not value your live more than that one
evening with your girlfriend? A. I value my
life, sir.

MR. BROWN: M'lord, I don't understand the gquestion
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'You don't value your life more than that one
evening with your girlfriend®.

HIS LORDSHIP: Thet is a comment.

CROWN COUNSEL: You thought this man was going to

Q.

Q.

do you harm - Fearon? A, Yes, sir.

You had an oppcrtunity to go home?  A. Well,
no, sir.

You didn't; who held you? A. I had to wait
until my girlfriend come from the shop.

So you thought it was better for you to wait on
your girlfriend than to make sure of your
safety by going home?

Yes, sir.

And you decided to arm yourself - get a machete?
A. That was after the people inside the yard
spoke to me.

You got a machete and you went out in the street
to meet anythinz that was coming your way?

A. I didn't stay one place, 1 started walking up
the lane to meect my girlfriend..cococo.

You meweovcoooa

MR. BROWN: TLet him finish his answer please.

CROWN COUNSEL: You knew Fearon was in the habit of

Q.

passing along that street? A. I don't know if
he is in the hahit of passing along that street.

You knew that himself and Wilson were in the
habit of passing up and down that street?
A. I didn't say Rosemary Lane, sir.

Now, you said most of the time you see himself
and Wilson - that is, sfearon and Wilson, riding
past? A, Yes, sir.

Riding past whe.ce then? A. Pass up Lawvs Street
or Barry Street.

Not Rosemary Lane? A. Anywhere.
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Q. So you have seen them riding up Rosemary Lane
then? A. I didn*t say I had scen them riding
up and down Rosemary Leane.

HIS LORDSHIP: 'I have seen them ride up Rosemary
Lane'.

CROWN COUNSEL: You have never secn them ride up
Rosemary Lane? A. Only once I see Anthony
Wilson.

Q. So you have seen them go up Rosemary Lane before?
A. The same night.

Q. Would you say the deceased, Fearon, was Jjust
about your height? A. Shorter than myself,
about here (indicating)

Q. About how much shorter, about two inches shorter?
A. Little more than two, about four.

MR. BROWN: I1'lord, the witness has done it with
examination~-in-chief, he has done it again. My
friend is only wasting time, that is sheer
stupidity.

CROWN COUNSEL: My friend czmnnot act out of
character, so I bear with him.

HIS LORDSHIP: Go ahead. You say the deceased is
about four inches shorter than you? A. Yes, sir.

CROWN COUNSEL: He came to about here in your
forehead? (indicating)

A. About here (indicating)
Q. About here - mid forehead? A. Yes, sir.

Q. Did you see the deceased drop his bicycle?
A. No, sir,

Q. When you turned with your cutlass his was
already raised? A. Yes, he had it in a
chopping position.

Q. He had it up in the air? A. Yes, sir.

Q. You were then where? A. On the sidewalk.
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And he was? A, Standing in the street.

By sidewalk do you mean the water-table?
A, Yes, sir,

Is it on the same level as the water-table?
A. That is the sidewalk?

Yes. A. About so (indicating)

Four to six inches? A. Yes, sir.

But he faced you? A, I spun around and faced
him,

And he was standing; straight, he was erect with
his arm raised with the cutlass? A, Yes, sir.

Tha’, 1s so? A. Yes, M'Lord.

What did you do. A, I svung my own.

How you swung it? A. ILike that (demonstrating)
swing it like that.

You swung it like that (demonstrating)?
A. Yes, sir.

While you were facing hiw? A. Yes, sir.

You svung it that way or that? A. So

{denonstrating).

You say you ailmed at the machete?
intention was bhitting the machete.

A, My
Did you aim at the machete? A. Yes, sir, I feel
I ain to get the mechete out his hand.

What part of the machete you aimed at?
A. The blade.

And this machete was held sbove the level of
the head? A, Yes, sir.

So (demonstrating), ccrrect me if I am wrong.
dere was a man facing you with a raised machete,
your machete wes at your side?  A. Yes, sir.

You lifted it, swung it at him and he never hit
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at you, his machete never descended towards you,
all you saw was that it was reised? A. Ispun
around same time as he 1lifted his cutlass.

Q. But it was not coming down, it was only up?

A. He was coming like that (deuonstrating) and as

I spun around I see him and I swing like that
(demonstrating).

HIS LORDSHIP: You ssy his machete was in a
chopping position? A. Yes, sir.

HYS LORDSHIP: So that if it had come AOWneoocooo
A, It would chop me, sir.

CROWN COUNSEL: You say it seems as if both
cutlasses met? A. Yes, sir.

Q. Cutlasses? A. Well the one that Shearer have
is a little short one with a broad mouth.

Q. You call thabt a cutlass? A, Yes, sir.

HIS LORDSHIP: Show the jury. A. The mouth about
that (indicating)

CROWN COUNSEL: You fellt your cutlass made contact
with something? A. Yes, sir,

HIS LORDSHIP: Show him this piece of wood (piece
of wood shown to witness). The length of it,
was it longer than that? A. The blade would
be longer, sir.

HIS LORDSHIP: No, the length of the cutlass?
A. Yes, sir, about that length.

HIS LORDSEIP:

HIS LORDSHIP: This won't be going in evidence Mr.
Brown, but just to have an idea.

About that length? A. Yes, sir.

MR. BROWN:
M'Iord.

I will clear it up in re-examination,

CROWN COUNSEL: Would Your Lordsnip» consider this
a convenient time?

MR. BROWN: I was just wondering if my friend is
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finished with him. In the Home
Circuit Court
HIS LORDSHIP: You cross-examined for two days lir.
Browr.. Defence
Evidence

MR. BROWN: Nothing wrong with that IM'lord.

HIS LORDSHIP: Are you finished with him? No.10
Derrick Irving
CROWN COUNSEL: Nc- at =211 M'lord.

Cross-

TS LORDSHIP: Members of the jury, this is the thipd —@fination
day, we are still on the case. I Jjust remind 29th January
you of that advice I tendered from Monday. We 1969
are going to tuke the luncheon adjournment now
until 2.00 o'clock. (continued)

Time: 12.49 p.m.
Resumption 2.11 p.m.
Registrar takes jury roll call - all present.

DERRICK IRVING: STILL ON OATH: CROSS-EXAMINATION
B ] -5 cont'd,

Q. When you got this report about your girlfriend
were you annoyed? A, Yes, sir, 1 was annoyed.

Qe ﬁt that timedid you see the deceased, Fearon.
t the time when you were getting the report did
you have him in your sight, in your vision?
A. Yes, he was just coming up back on his
bicycle.

Q. You decided to tuke him up on what you had
heard? A. Yes, I went to him and speak with
him.

Q. You wanted to have it out with him for having
interfered with your girl? A. Not directly,
sir,

MR. BROWN: I object. I do not know what Your
Lordship got, I aeard the witness give a straight
answer "I went to speak with him", not to have
it out with him.

HIS LORDSEIP: He is suggesting 'to have it out'.
Was it to have it out or to speak with him?
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A. Speak to him, sir.

CROWN COUNSEL: You Jjust wanted to have a pleasant

conversation with him? A. Yes, sir.
Although you were annoyed? A, Yes, sir.

When you went to speak with him your fricnds
were with you? 4. No, sir.

You alone? A. Yes, sir, I alone was walkiag.
At that time they stopped with my girlfriend
where I left her,

You felt your pocket for a knife? A. I didn't
have one.

You felt your pocket as if you were about to
take out a knife? A, As if I had something on
me, sir,.

You had none? A. No.

So you turned to your friends and asked if they
had a knife? A. Not my friends, sir, I

turned to the people, I asked if unyone had a
knife.

Was Linton there? A. No, sir.

Simpson? A. I don't remember, sir.

Were they the ones you asked if they had a
knife? A. It was a crowd of neople, so I
turned to anyone.

If you got the knife would you have used 1t?
A, No, sir.

So why you wanted a knife?  A. Because he had
a knife at me, sir.

So you wanted your knife to be on equal terms
with him? A. Yes, sir.

So you are saying he was prepared to attack you
with a knife? A. Yes, =ir.

So you turned your back on him and walked away?
A. After I felt my pocket.

10

20



10

20

137.

Q. After you asked your friends and they had none In the Home
and you turned end walked away? A, Yes, sir. Circuit Court
&. And he was armed with a krnife ready to do battle Defence
with you? Evidence
A, Yes, sir. No.10
HiS IORDSHIP: I think you are really putting Derrick Irving
comment to him. You know what you must do, Cross—
you put questions to him. Examination
CROWN COUNGEL: M'lordes.ow oo 29th January
1969
HIS LORDGIIP: Please listen to me when I am
speaking to you (continued)

CROWN COUXSLEL: I am sorry M'lord.

HIS IORDSHIY: Apparently both counsel need a little
shaking un. You must put facts to him,
questions to hir and then any reasonable infer-
ences or matter of argument you go to the jury
with 1it.

CROWN COUNSEL: I follow l1'lord.

Now, you walked zhcad of him down the lane?
A, Yes, sir.

Q. And you sav him riding his bicycle behind you

comling cown the lane? A. When I looked back I
saw him.

Q. You looked back and saw him riding his cycle?
A. Yes, sir.

Q. How fzr ahesd orl him were you at that time, when
you looked bacii and you saw him riding down the
lane and you were going; down the lane? How
far behind you wasg he? A. About seven yards.

HIS LORDSHIP: He was about seven yardS.cceo.o

A. Behind me, sir.

HIS ILOWU3SHIY: When you looked back? A, Yes, sir.

CrlOWN COUNSEL: And he was riding slowly with
Wilson? A, Not riding but they were behind.
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Q. You had moved a full seven yards away from him
after you felt your pocket for the knife, or
possibly nmore? A. He came off the cycle you
know sir, and it is when he gave his friend the
cycle to hold now that L walk away.

Q. So you had walked a full seven yards or more
away from him after you had felt your pocket for
a knife? A. Yes, sir.

Q. Did he catch up with you? A. No, sir.

Q. When was it then that he told you he was going 10
for something bigger than a knife? A. As I
was about to step into the yard, sir.

Q. Where was he then? A. Just passing by the
gate.

Q. S0 he did catch up with you? A. That is after
I was about to go into the yard.

Q. He told you he was going for something bigger
than a knife, did you look to see where he was
going? A. I only glance and see both of then
going down the lane. 20

Q. How far were they below the gate you turned the
last time you saw them? A. About from here to
where the young lady is sitting, sir (Pointing)

HIS IORDSHIP: You mean here (indicating)

A. Yes, sir.

CROWN COUNSEL:  About three yards li'lord.

HIS LORDSHIP: Yes, about that.

CROWN COUNSEL: At that time were you alone?
A. Yes, sir.

Q. You had left your friends? A. Yes, sir. 30

Q. When the deccased spoke to you, as you were
turning in the gate, you were alone? A. Yes,
sir.

Q. You say at that time he still had his knife with
him? A. No, sir.
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Q. He had nothing? A. Yes, sir.

Qs And he told you he was going for something
bigger than that..... A. Yes, sir.

Qe eoos.ot0 mect rou? A. (No answer)

Q. Is that the impression you got, that he was
;oing for some' aing bigger than a knife to meet
you? A. He told me I should stay until he
come back for Lc was going for something bigger
than a knife.

HIS LORDSHIP: He was going for something bigger
than? A. He was zoing for a cutlass which is
bigger than a knife, sir.

CROWN COUNSEL: I Jid not get that M'lord.

HIS IORDSHIP: The deceased told him to wait until

he got back for he was going for a cutlass which

is bigper than a knife.

CROWN COUNSEL: You then went and got a cutlass?
A. I went into the home.

Q. You got a cutlass? A. Yes, sir.
Q. And you went back on to the road?

Qo To wait for him?
road when he came.

A. No, I was walking up the

Q. "nen you went :into the yard did you see Adrian
Wilson? A. Yes, he was just passing.

Q. Did you see him? A. Yes, sir.

% Did you go into his room? A. No, sir.

%. Did you speak to him? A, No, sir.

g. You didn't?

HIS LORDSHIP:
A. Yes, sir.

A, No, sir,

You saw Adrian Wilson in that yard?

Q. Have youever been into Adrian Wilson's room?
A, One or two times, sir.

¢. Is he a rriend of yours? A. Yes, sir.

A. Yes, sir.
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140 L]
Was it from his room that you got the machete?
A, No, sir.

Now, where this chopping took place is it near
a bar or a shop? A. Near a bur, sir.

The bar was opened at the time? A, Yes, sir.

There was light in the bar? A. Candlelight,
51T,

There was light in the bar? A. Yes, sir.

EROWN: He said candlelight. You heard it.

HIS LORDSHIP: Candlelight you say? A. Yes, sir. 10

CROWN COUNSEL: The deceased coming up Rosemary

I'R.

Lane had to pass you there, before the bar?
A, 8Sir?

He had to pass before the bar? A. To get to
where sir?

To where the incident happened. A. Yes, he
had to pass the bar.

So the light from that bar, whether it be
candlelight or otherwise, shun outside?
A. Yes, sir. 20

Where you were at the time when you say you spun
around, was in darkness? A. Yes, sir.

Fearon had already passed through the glare from
the shop to reach that spot? A. I couldn't
determine that, you know sir.

BROWN: I object M'lord. The witness never said
anything about any glare. You get glare from
the sun.

HIS LORDSHIP: Well, you see, in cross-examination

MR.

it is permissible for you to put a question in 30
such a way which is regarded as leading, which

can be objected to from the other side; so he

is asking now, if he passed through the glare of

the light.

BROWN: That is too glaring a misrepresentation
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of what is said by the witness. He said the
candlelight shun outside, he didn't say the
glare from outside; Just like how I was rightly
corrected by Your Lordship for the past three

days.

HIS LORDSIIP: Do you know what is meant by
radiating? A. Yes, sir.

HIS TORDSHIP: What you mean by that? A. The
light shine outside.

HIS TORDSHIP: Likc how it shine on Mr. Brown there
now? A, Yes, sir.

CKOWN COUNSEL: In order to get from where you were,
from down Rosemary Lane he had to pass through
the light in front of the shop - the radiation,
you know what that means? A. He was walking
on the streect.

Q. He had to pass the light? A. It wasn't bright
enough to shine out in the street, sir.

Q. But before the shop was not as dark as where you
were standing? A, No, sir.

Q. And in order to get to where you were at the
time when you s2y you heard somebody say some-
thing and you sprnn around, he had 5o pass
through this place before the shop? A, He was
on the street, you know sir.

Q. He had to pass before the shop? A. T couldn't
tell for he was on the street and my back was
turned to the shop.

Q. And when you saw him he was above the shop,
according to you? A. When you say (above the
shop! what you mean, sir?

Q. On the East Queen Street side of the shop; you
call one side the Barry Street side and one the
East Queen Street side and you were on the East
Queen Street side? A. Yes, sir.

Q. You didn't see him coming up the street towards
you? A. No, sir.

Q. Did you see the light of any bicycles on that
Rosemary Lane that night? A. No, sir.
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Tell me this: how much time passed during the
time you went into that yard - Adrian Wilson's
yard ~ and the time you say you heard someone

say "See the bad man there"? How much time
passed? A, Must have been about four minutes or
five minutes.

And it was light, it was not yet night when you
went in the yard? A. It wasn't night.

When you went in the yard? A. Yes, sir.

When you heard this person say "See one of them
there", it was dark, dark enough for the candle
to be 1it in the shop? A, Yes, sir.

And you say just four minutes passed? A. Yes,
sir.

Didn't you ask I'earon when you saw him on the
road, 'why you kicked my girlfriend?' Did you
ask Fearon that? A, Yes, sir.

Did he not ask you 'Is that what she told you?'
A. No, sir.

HIS LORDSHIP: Did he not ask Fearon what?

CROWN COUNSEL: Why he kicked his girlfriend.

o

o

L H6 O D

£

Did he not ask you if that was what she told you?
A. No, sir.

At the time when you spoke to Fearon was Anthony
Wilson there? A, Yes, sir.

You know Sonia? A. Yes, sir.

Did she speak to you that evening? A. No, sir.
Sonia never spoke to you? A. No, sir.

You say when you turned, after you heard this
person say "See one of them there", you saw the
deceased? A. Yes, sir.

Did you see anyone else near him? A. Yes, sir.

Who? A. Some other boys, sir.
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Viere were they? A, Stending right behind him,
S1iT.

How far? A, Form a kind of group behind him,
sir.

Nobody was behi:d you? A. No, sir.
Nor beside you? A. Only Shearer, sir.
Only the deceaz~4d? A. Yes, sir.

All the others vere in front of you? A. Yes,
sir.

After the deceascd fell did you see Anthony
Wilson bend and look at him? A. No, sir.

HIS LORDSHIP: Did you see Anthony Wilson what?

CROWN COUNSEL: Look at the deceased, M'lord

QW

(To witness): You didn't? A. No, sir.

After the deceased fell you remained standing
there or did you walk away? A. T stood there
for a while, sir.

You saw when Anthony Wilson took up the cutlass?
A. Yes, sir,

You stood and watched him teke it up? A. Well,
he Jjust Jjump off the bicycle that he was on and
drop both bicycles, he had his friend's own in
his hand, he dropped the two of them and just
Jgump and take up the machete and rush at me and
I turn away.

At the time when you took that cutlass out of
Adrian Wilson's yard were you still annoyed at
what heppened to your girlfriend? A. Not at
what happened, sir, but.....

At what you were told? A. Yes, sir.
You were still annoyed? A. Yes, sir.
And when you we'.t out with the cutlass you were

5till annoyed? A. Because they had told me
that.ceco.s

. You were still annoyed?. A. Yes, sir.

In the Home
Circuit Court

Defence
Evidence

No.1l0
Derrick Irving

Cross-
Examination

29th January
1969

(continued)



In the Home
Circuit Court

Defence
Evidence

No.1lO
Derrick Irving

Cross-
examination

29th January
1969

(continued)

144,

MR. BROWN: He was saying 'because.....' Will you
allow him to answer? I am objecting i:'lord,
and my friend says it is improper for me to
object,

HIS IORDSHIP: Yes, Mr. Brown?

MR, BROWN: 1 zm just objecting I1'lord, to my
friend interrupting the witness when the witness
is giving a complete answer. Ie knows better
than that.

HIS LORDSHIP: I have been saying this all the 10
time. A witness is asked a question, he should
be allowed to answer the question. It doesn't
matter who he is, whether Crown Counsel or
Defence, the witness should be given an
ocpportunity to answer the question. If the
question isn't answered he can repeat it and put
it another way. Everybody must De fair to the
witness, give the witness an opportunity because
that is the only way the Jjury can decide
whether he is speaking the truth or not. If the 20
opportunity is not given the Jjury will not be in
a position to say whether the witness is
speaking the truth or not.

CROWN COUNSEL: M'lord, this witness is given every
opportunity. (To witness) Weren't you still
annoyed while you were walking up the street
with the cutlass in your hand? A. Yes,
because.cccooo

MR. BROWN: M'lord.

HIS LORDSHIP: You were annoyed? A. Yes, sir, 30
because when he was going down the street he
told me that I should wait until he came.

CROWN COUNSEL: Why were you annoyed?  A. Because
he said I should wait until him come back
because him going for a machete which is bigger
than a knife.

Q. And you went out to wait on his return armed with
your machete? A, No, sir, Iddn't stop you
know sir.

Q. You were on the look-out for him? A. Yes, sir. 40
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HIS IORDSHIP: You say you were annoyed because
what? A. Because when he was going down the
street he told me that I should wait until him
come back.

CROWN COUNSEL: £nd you were looking out for him?
A. Yes, sir.

Q. You knew if he came back he would come up the
street? A, Naturally, sir.

Q. You knew if he came up the street he would have
to pass before thet shop or bar? A. I wouldn't
know you know sir, for I come out before.

Q. If he came ur to you he would have to pass
before the shop or bar? A, Yes, sir.

- And in so doing he would pass through the
radiation beforc the shon or bar? A. As he was
on the street, sirc..c..

Q. He would have t. pass through it? A, No, sir.
Q. e could be riding on the street.cs.ccs..

HIS TORDSHIP: Remember he had told you that the
light was not bright enough to cause the
radiation.

CROWN COUNSEL: It did not shine across but it was
lighter in front of the shop than where he was
M'lorxd.

HIS LORDSHIP: ILater on he told you that that part
would still be brighter thalecoecoas

CROWN COUNSEL: Yes, M'lord. (To witness) And
you waited above the light? A. I wasn't
waiting, sir.

G- You were above this light..e..- A. Yes, sir,
Qe esee-es.at the time when this incident occurred?
A. Yes, sir.

HIIS TORDSHIP: Thas is, if you are coming up
kosemary Lane the bar would be on your left hand
side? A. Right hand side, sir.
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CROWN COUNSEL: So then you would have passed the
shop as if ycu were going toWaIriSeoceoco .o ?
A. Laws Streeb.

Q- You were in the darkness? A, Yes, sir.
Q. Armed with a machete? A. Yes, sir.

Q. Waiting? A. I wasn't waiting, sir.
Q

o On the look-out? A. Well, you can call it 'on
the look out!.

Q. On the look-out for Fearon? A. Yes, sir.

Q. And you saw him, didn't you? A. Coming up the 10
road, sir?

Q. I asked you if you saw him. A. Yes, after I
heard the voice.

Q. I am suggesting that what happened that cvening
is that Sonia stopped you while you were on your
way down Rosemary Lane?

HIS LCRDSHIP: Is that so?o A. No, M'lord.

CROWN COUNSEL: At that tinme there were three or
four other boys with you - at the time when
Sonia stopped you and spoke to you? A. She did 20
not stop me, sir.

HIS LORDSHIP: Did Sonia stop you? A. No, M'lord.

CROWN COUNSEL: Three or four boys were with you?
A. No, sir.

Q. I am suggesting that Sonia spoke to you, when she
stopped you she spoke to you? A. No, sir.

HIS LORDSHIP: That is not so? A. No M'lord.

CROWN COUNSEL: That Fearon and the witness Anthony
Wilson were then riding down kosemary Lane?
A. No, sir. 30

Q. And that you and your companions went and
stopped them? A, No, sir.

HIS LORDSHIP: 7You didn't stop them? A. No M'lord.
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CROWN COUNSEL: Having stopped them you asked him
why he kicked your girlfriend? A. I didn't
stop them, sir.

Q. You asked him why he kicked your girlfriend?
A. Yes, I askel him that.

Q. At that time you were annoyed? A. Not that
time sir. Lfter T went to him and told him my
zirlfriend told me that......

Q. After you esked him why he kicked your girlfriend,
you asked him that because you were not
pleased? A. Yes, sir.

Q. I am suggesting that you started to feel your
pockets then? A. No, sir, he pulled a knife,
sir.

Q. L am suggesting thet when you were feeling your
pockets he pulled & knife? A. No, sir.

HIGS LORDGIHIP: B0 your suggestion is that he felt
his pockets first and then the decec:sed pulled a
knife.

CROWN COUNGEL: Yes, M'lord.

MR. BROWN: I must object, my friend must stick to
his case, Anthony Wilson did not say that.

HIS LORDSHIP: What has he put that is improper?

MR. BROWN: Anthony Wilson said Fearon pulled the
knife then this witness felt his pockets.

HIS IORDSHIP: No.

IR. BROWN: I will look back at my notes M'lord.
If I am wrong, I stand corrected.

HIS LORDSHIP: Just wait a second.

MR. BROWN: No, I am wrong M'lord. "The accused
felt his pocket and Fearon took out knife."

CROWN COUNSEL: I am accustomed to my friend's
inaccuracies M'lord.

HIS LODDSHIP: We have been a long time at this
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case so some of the real details might slip up.

CROWN COUNSEL: Yes M'lord, I appreciate that too.

(To witness) I am suggesting that yourself and
your friends were murmuring amnongst yourselves?
A. No, sir,

And that you asked if any of them had a knife?
A. my friends were not taere, you know sir,
at that time.

Then you asked complete strangers ror a knife?
A. a crowd was there and I asked if anyone had
a knife.

I ar suggesting that your friends who were
murmuring with you were the ones you asked if
enyone had a knife? A. No, sir.

Then you walked off quickly down Rosemary Lanc?
A, I didn't walk off quickly sir, just walk

away .
Just ordinarily? A. Yes, sir.

And in that ordinary walk you put seven yards
between yourself and Fearon? A. Yes, sir.

And you turned into Adrian Wilson's gateway?
A. I didn't reach his gateway yet, sir.

You turned into Adrian Vilson's gate? A. Yes,
I did turn into his gate, sir.

I am suggesting that in Adrian Wilson's yard you
got a machete? A, Yes, sir.

You came on to the road looking out for Fearon?
A. I wasn't directly looking for him, sir.

You were watching to see if he would come back?
A, Not directly watching to see if he would come
back, but after he threatened that waye..cec.-

You were lcoking to see if he would come up the
lane? A. Not watching to see.

And that you stop in the dark by the bar or shop
and awaited his coming? A. No, sir, I did not
stand, sir.
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Q. You actually saw him coming up Rosemary Lane?
A. No, sir.

Q. And when he reached the light you stepped out
from where you were, with the machete in your
hand? A. No, sir, I didn't come off the side-
walk, sir,

R- I am suggesting that he then dropped his cycle
and started to run - that Fearon dropped his
cycle and started to run? A. Nothing like
that sir.

Q. Trying to dodge you, circling?

HIS LORDSHIP: Wait, wait. Did Fearon drop the
cycle? A. No, sir,.

CROWN COUNSEL: Tid Fearon appear at any time like
he wanted to run? A, No, sir.

Q. I am suggesting that you chased him? A. T did
not chase him sir.

Q. And that you chopped him in his head and killed
him? A. I swing the cutlass, sir, but I did
not intend for it to catch him in his head, sir,

Q. That at the time when you chopped him his back
was to you, he was running away? A. No, sir.

HIS ILORDSHIP: You must remember the circle that
Wilson showed to the Jjury while he was in the
box, a kind of circle around like.

IMR. BROWN: He showed us a circle of movement, but
descrivbed it as a circle.

HIS LORDSHIP: I am not a mathematician like you.

CROWII COUNSEL: I =z suggesting that at no time
did the deceased, Fearon, threaten to return
with a machete for you? A. He did threaten
me, sir.

Q. And that the only time that he showed a knife to
you was when you started feeling up your pockets
for one and asking your friends for a knife.

A. No, sir, he pulled the knife before I started
to feel my pocket sir.
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And that he never attacked you at any time with
any machete? A. He did attack me sir,

That he had no machete in his hand at the time
he got cut? A. He had a macaete, sir,

At the time you say when Iearon fell, after he
received the blow, you stood by for a little?

A, Yes, sir.

That Wilson came, took up the machete, and then
started to chase you? A. Him just jump off the
bicycle, sir, took up the machete and 1un at ne 10
And started to chase you? A, Yes, sir.

That after Wilson did that, you ran? A, Yes,
sir.

That in itself was the first hostile move made
towards you after this incident? A. Yes, sir,

After the chopping? A. Yes, sir.

HIS LORDSHIP: That was the first hostile what?

CROWN COUNSEL: Move as such, M'lord, move towards

him.

HIS LORDSHIP: When Wilson chased hiwm? 20

CROWN COUNSEL: When he rushed at him.

(To witness) The persons that you say you saw
behind the deceased when you turned around,
they were standing up? A. Yes, sir.

And they were some distance from him?
A, Yes, sir.

He was the only person near you? A. At the
moment, sir?

At the time; why did you therefore tell the

police that the whole crowd of them came to 30
beat you and you chop him? A, It was a whole

crowd, you know 3ir, but I only recognise three

of them, sir.

But there was no crowd, you saw one man in front
of you, the others were some distance away.
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HIS LORDSHIP: 1t was a crowd of what?

151.

Just behind him. In the Home
Circuit Court

Defence

A, Boys, sir, standing behind him sir. Evidence
CROWN COUNSEL: Yct you told the police that a No.10
crowd came at you? —

Derrick Irving
After he fell and I ran the whole crowd came.

Cross-
After he fell Wilson started to chase you, Examination
after the hue and cry was mede: 29th Jaguary
196

When I spin round everybody was beyind him,
they were not there when I was passing the bar, (continued)
all of them came up together.

After Fearon fell and Wilson started to chase
you you heard the sound of other people coming
behind Wilson?

No, sir, everybody started chasing me at once.
Thet time Fearon had already fallen? 4. Yes, sir.
You already chopvhed him?

I didn't swing to chop bim, you know sir.

But you chopped him? A. Accidentally, sir.

I am suggesting that you chopped him
deliberately while he was running from you?

A, No, sir.

Ia the back of his head? A. No, sir.

I am suggesting that the cutlass that Wilson
used with which he chased you was one he ran
in a yard and came out with?

He didn't run in any yard, sir.

That is why you didn't run off. I am
suggesting he ran in a yard and came out with
a cutlass and you took to your heels?

He didn't run in any yard, sir.



In the Home
Circuit Court

Defence
Evidence

No.10

Derrick Irving

Cross-
Examination

29th January
1969

(continued)

152,

HIS LORDSHIP: You are saying he was there all
the time, holding the bicycle?
A, Yes, sir.

HIS LORDSHIP: And it was the machete that Fearon
had that he took up and chased you?
A. Yes, sir.

HIS LORDSHIP: I follow. Are you finished, Mr.
Gordon?
CROWN COUNSEL: I am, M'lord.
HIS LORDSHIP: Just a minute Mr. Brown, I will 10

Jjust ask some questions.

(To witness) Tell me something, is Sonia a
friend of your girlfriend, Yvonne?

A. I couldn't really say that, sir.

HIS IORDSHIP: Can you say whether she knows
Yvonne or not?

A. Yes, sir, I suppose she xnows her.

HIS ILORDSHIP: You suppose so? A. Yes, sir.

HIS LORDSHIP: Now, was there an address on
Rosemary Lane that your girlfriend had gone 20
that night? A. Yes, sir,

HIS IORDSHIP: Which address was that?

A, Thirty-two and a half Rosemary Lane.

HIS LORDSHIP: You knew that she had gone to visit
this place before nightfall?

4. Yes, sir.
HIS LORDSHIP: You had known that before?
A, Yes, M'lord.
HIS IORDSHIP: Now, you told Mr. Brown, when he
was examining you this morming, that when you 20

went into the yard the people in there told
you something, told you how the boys down there
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operate? A. Yes M'lord.

HIS IORDSHIP: Before you went in that yard did you
know how those boys operated?

A, Only one tinm€ecooocao

HIS IORDSHIP: That was when you told us you saw
their set fighting another set?

A. Tes M'lord.

HIS IORDEHIP: Apart from that you didn't know how
they operated? A. No M'lord.

HIS IORDSHIP: Now, when Fearon told you to stay
there -- sorry -- you should wait until he came
back, did you t :licve he was serious?

A. Yes, sir
HIS IORDSHIP: Then why did you go back outside?

A, Well, after I went in the yard I didn't have
anywhere to stay and Yvonne was on the road and
I had to go back to her.

HIS IORDSHIP: You believed he was serious when
he said you were to wait until he come back?
A. Yes, sir.

HIS LORDSHIP: The question I asked you was:
why you went back out there?

A. Yvonne was on the road, you know sir, anything
could happen.

HIS LORDSHIP: TYou didn't know how long he would
take to come back though? A. No, sir.

HIS TORDSHIP: The last question I went to ask
you: How from this yard where you were, that
is the yard where Adrian Wilson lives, to the
yard where your girlfriend would have been, at
32%, could you stay there and call her and talk
to anybody in the yard?

A. It is the samne yard, you know sir - 32%.
HIS LORDSHIP: Sc your girlfriend would have come
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back at that same yard?
A. Yes, M'lord.

HIS LORDSHIP: Thenk you, Mr. 3rown, that is all.

RE-EXAMINATION BY DEFENCE COUNSEL, MR. BROWN:

Q. You know what they call a bill machete that
they use to chop coconut?

A. Yes, I have seen it, sir.

Q. Is that one shorter than the one that is in
court?

A. Yes, sir.

Q. Is that machete like a bill machete, that the
deceased used that night?

A, Yes, sir.

HIS LORDSHIP:
than what?

You say the bill machete is shorter

A. Than the longer machete, the sow machete.

HIS LORDSHIP: 1t was a bill machete the decnascd
had? A. Yes, sir.

MR. BROWN:
machete?

You know what has happened to that
A. No, sir,

Q. When was the last time you saw it?

A. In Anthony Wilson's hand, sir.

Q. Now, my learned friend asked you about the
crowd that was along with the deceased, Fearon;
now, did you see any crowd with him or near to
him when you spun arcund and saw the machete?

A, Yes, sir,

Q. How near was that crowd to him?

10
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A, Some was standing exactly behind him and some a
foot away.
Q. Keep your voice up.

A. Some of them was standing exactly behind him
and some of them was about a foot away.

MR. BROWN: Some 1ight behind him and some what?
A. Gather about a foot away from him.

Q. Any of these pecovle in that crowd were your
friends? A. No, sir.

Q. They came along with the accused? (sic) A.Yes,sir.

Q. And is that the same crowd that chased you up
the lane? A, yes, sir.

Q. Now, my friend suggested to you that you were
looking out fur Fearon to come up the lane
with the cutlass that he said he was going for
for you, remember that?

A, Yes, I remember

Qe Were you looking for him to come from down the
lane or from up the lane?

A. From dowvn the lane.

Q. You were looking for him to come from down the
lane? A. Yes, sir.

Q. Why?

A, Because it was down that way that he was when
I was going.

Q. He lives on Ladd Lane, at 8 Ladd Lane.

A. I don't know, sir.

Q- You don't know where he lives? A. No, sir.
Q. But when you came out of 324 with the machete

in your hand you didn't walk down the lane
where you expect him to come from? A. No, sir.

In the Home
Circuit Court

Defence
Evidence

No.10
Derrick Irving

Rew
Examination

29th January
1969

(continued)



In the Home
Circuit Court

Defence
Evidence

No.1l0
Derrick Irving
Re-examination
29th January

1969

(continued)

Q.

156.

You walked up the lane with your back to
the direction he was expected to be coming
from? A. Yes, sir

And before you spun around, on hearing
something, you see, had you stopped at all
between %234 and where you spun around, had you
stopped and waited.ccce..

No, sir.

.oec.armed with your machete, like you were
going to war? A. No, sir.

Was there another girl along with Yvonne, your
girlfriend, that night? A. Yes, sir.

What is her name, is it Pamela Evans?
A. Yes, sir.

Is that the girlfriend of Adrian Wilson?
A. Yes, sir.

From 323} Rosemary Lane?

HIS LORDSHIP: Pomela what?

.

Pamela Evans, sir.

HIS LORDSHIP: She is the girlfriend ofcceccoes?

AQ

MR.

A.
Qo

She is the girlfriend of Adrian Wilson M'Lord.

BROWN: Living at 324 Rosemary Lane too, 1is
that so?

Yes, sir.

Much obliged.

10
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NO.1l1l In the Home
Circuit Court
ADRIAN WILSON

(Adrian Wilson, called, not yet sworn) Defence Evidence
MK. BROWN: M'Lcrd, I have to make an unususl No.1ll
application. 1 heard Your Lordship this
morning warn this witness, when he was Adrian Wilson
called by the crown, before he was 29th January

HIS

I'Re.

HIG

MR.

dedicated to me, and he had been told that 1969
because he was late he would not get his

expenses. L1 would be seriously

embarrassed. 1f he was to go without pay,

it might prove inimical to the defence.

LORDSEIF: What I said, it wasn't final, I
sald I woulcd reconsider it.

BROWN: He reminded me of that M'lord. He
does not want to feel that it is dependant
on the type of evidence he is going to give.

LORDSHIP: Swear him. You want to examine
him?

BROWN: I waat to exzmine him M'lord but in
a healthy atmosphere.

ADRIAN WILSON: CWORN:

) B NCE COUNSEL, MR. BROWN: Examination

Now, Adrian Wilson is your name? A. Yes,
sir.

And you live at 324 Rosemary Lane, Kingston?
A, Yes, sir.

You are a mechanic by trade? A. Yes, sir.

An¢ Pemela Ivans is your girlfriend? A. Yes,
sir,

The baby that she has for you --- she and your-
self live together at 321 LRosemary Lane?

A, Yes, sir.

You know Yvoune Rutherford? 4. Yes, sir.

che is a friend of your girlfriend? A. Yes,
sir.
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And she is the girlfriend of vhz accused,
Derrick? A. Yes, sir.
Yvonne, I mean. A. Yes, sir.

Do you remember Monday night, the 8th of
July, last year? A. Yes, sir.

Don't look frightened, the Judge is not going
to hurt you. Between 7.00 o'clock and 8.00
o'clock that night did you leave your yard to
go to the shop? A. Yes, siz.

LORDSHIP: He is your witness you know, you
mustn't lead him.

BROWN: I am not leading him oa anything vital,
M'loxd.

IORDSHIP: Between the hours of 7.00 to 8.00
p.. did you go anywhere? A. Yes, sir.

BROWN: Where did you go? A. Up to the
shop?

Why? A. I heard of a incident took place.
Involving who?
LORDSHIP? You went to a shop? 4. Yes, sir.

LORDSHIP: After you had got some report?
A. Yes, sir.

BROWN: Incident involving who? A. I hear
that a man kick.o.os

The incident involved who? A. Ify baby mother,
sir.

Pamela Evans? A. Yes, sir.
LORDSHIP: That is Pamela Evans? A. Yes, sir.
You saw her? A. Yes, sir.
Was she alone? A. No, sir.

With whom was she? A. With Yvonne, sir.
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Yvonne Rutherford? A. Yes, sir. In the Home
Circuit Court

After you investigated the report with

her did you lesve to go back somewhere?

A, Leaving to go home, sir. Defence
Evidence

On your way vack home did you see anyone

on bicycle? A. Yes, sir,. No.1ll

Who? A. Two man riding upon bicycle, Adrian Wilson

gir. Examination

Up where? A. Up Rosemary Lane, sir. fggg January
(continued)

Did they reach up to where you were? A.
As I ahout going in the gate, sir.

Dié you recc—nise, make out who they were?
A, Yes, sir.

Who they were? A. The deceased and
Anthony Wilson, sir.

They were riding one behind the other or
what? A. Side by side, sir.

Was it yet dark at that tine? A. Yes it
was dark.

Any lights o031 the bicycle? A. Yes, sir.
You went into your yard? A. Yes, sir.

Shortly after you got into your yard did
you hear a s>und? A. Yes, sir.

What did the sound sound like to you?
A, ILike two metals lick together, sir.

Did you hear anything else after you heard
that sound like two metals hit together?
A. I heard shouts.

Shouts for what? A. 'Murder', sir.

Wnere <thal was coming from? A. Outside
the street.

Rosemary Lane? A. Yes, sir.
9
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Hearing that sound and the shouts for
'murder' what did you do, if enything?
A. I rushed back to see what was taking
place.

Where did you rush to? A. UMy fence, sir.
To see what was happening, to see what vas
taking Flace? A. Yes, sir.

You looked out into Rosemary Lane? A. Ten,
Sir.

What did you see? A. I saw a man lying on
his back, sir, with a machete in his hand.

IORDSHIP: ILying on his back?

BROWN: With what? A.

sir.

A machete in his hand,

Long machete or short machete? A. Well, it
is a little bill machete, sir, with a hook
on it.

One with a kind of bull-dog mcuth? A. It
have a slant top with a hook on it sir.

You made out who that man was that was lying
on the ground with a machete in his hand?

A. It was the deceased, sir, bthe one what
pass me when I was going inside my home.

Now, did you see Anthony Wilson when you
looked over the fence?

IODPDSHIP: Did you see who?

BROWN: He told us he saw both of them riding
up; I am asking him if he saw Anthony Wilson
when he looked over the fence. A. Yes, sir.
Where did you see him? A. I saw him came
off a bicycle, sir.

And do what? A,
man hand.

Took out the machete out the

Out whose hand? A.
ground.

The man who was on the
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Q. That is the deceased? A, Yes, sir. In the Home
Circuit Court
HIS LORDSHIP: Took out the machete from the
hand of the decessed? A. Yes, sir.

Defence
MR. BROWN: And do what with it? A. Started Evidence
running up the road with it and about
five other persons was following him, sir. No.1ll
Q. When you locked out over the fence did you Adrian Wilson
see the accused? A. No, sir. Examination
Q. Now, when you first looked over the fence ﬁggg January
and saw Fezron, the deceased, lying on the (contimed)

ground did you see any other people around
there, in the lane? A. Yes, sir.

Q. About how myny people you would say?
A. About ten people.

Q. About ten persons? A. Yes, sir.

Q. Man slone or men and women? A. It was
mostly men sir.

Q. You know the Max Gang? A. Well, I really
don't know them.

Q. I mean you personally. A. Well, I really
don't know them, sir.

Q. Mr. Wilson, you gave evidence for the crown
at the preliminary enquiry?

HIS IORDSHIP: That is irrelevant.
MR. BROWN: It is relevant here M'lord.

HIS LORDSHIP: It is already on the record that
this witness is on the back of the indictment
for the prosecution and is not being used,
s0 whether he gave evidence at the preliminary
enquiry is not relevant in the case.

MR. BROWN: As Your Lordship pleases.

CROSS-EXAMINATLION BY CROWN COUNSEL, MR. GORDON: Cross-
eXamination

Q. You remember you gave the police a statement?
A, Yes, sir. '
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Q. This statement was given the come night of
this incident? A. Yes, sir.

Q. Shortly after? A. Yes, sir.

Q. Corporal King took it? A. Yes, sir.
Q. At that time what happened wes fresh in your
mind, it had just happened?

HIS LORDSHIP: Taken by who?

CROWN COUNSEL: Detective King M'lord.

(To witness) At that time wha’t had happened was
still fresh in your mind, you could see it in
yvour mind's eye? A. (No answer).

HIS IORDSHIP: 'The incident just happened’.
That is a form of examination in the lower

courts.
MR. BROWN: Petty session M'lord.
HIS LORDSHIP: I couldn't say which one.

CROWN COUNSEL: What you told the Corpcral was
true? A. Yes, sir.

Q. Everything was true? A. Well, I didn't tell
him some part of what happened, sir.

Q. You left out some? A. Yes, sir.
Q. Why you left it out?

HIS ILORDSHIP: dJust walt please.

CROWN COUNSEL: TYou held back some? A. Well, I
was beaten, sir.

Q. You were beaten? A. Yes, sir.

Q. To say what you saw happened? A. Well, at

that moment, sir, I was nervous, sir.

Q. Oh, you were beaten or you were nervous, oI
are you saying you were beaten or shaken by
your nerves?

HIS IORDSHIP: He hasn't said that

10
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CROWN COUNSEL: I am asking if that is what he
is sédying M'lord.

HIS LORDSHIP: No. Ask him if he was beaten,
who beat him, that is the fairest way to
cross—examine. Somehow I have been
trying to show how to cross-examine on
the other side and how to examine-in-
chief, because if you don't do it I will
be asking for the benefit of the Jjury.

CROWN COUNSEL: Who beat you? A. The police.

Q. Which police? A.
other policemen.

By Mr. King and some

HIS LORDSHIF: Mr. Kinghorm? A. Mr. King, sir.
CROWN COUNSEL:

some other nolicemen? A,

You were beaten by Mr. King and
Yes, =ir.

Q. Were you beaten before you gave the state-
ment? A, Yes, sir, I was beaten before I
gave the statement.

Q. Were you beaten after you gave the statement?

A. Before, I said sir.

Qs You gave evidence at the preliminary enquiry?

A. Yes, sir.

Q. Were you beaten there? A. No, sir.

Q. In the Sutton Street Court? A. No, sir.
Q. Did you sign this statement which you gave
Corporal King? 4. Yes, sir, I d4id sir.

Q. 4And all that you told him in that statement
was true? A. Yes, sir.

Q. But you left out something? A. Yes, sir.
HIS LORDSHIP:
what he is saying.
(To witness) You say you were beaten before
you gave thoe statement? A. Yes, sir.

CROWN COUNSEL: But what part you gave in the
statement, beaten or not beaten, it was the
truth? A. Yes, sir.

Mr. Gordon, let me see if I follow
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CROWN COUNSEL:

HIS

leh.

LORDSHIP: Or you say that because you were
beaten? A. Well I mean, you gpetting
beaten, sir, and they trying to tell you
something different, you have to say that,
you Kknow.

IORDSHIP: What you said in the statement did

you say it because of the beating? A. Yes,

sir.

JORDSHIP: If it were not for the beatirg ycru
would not have said those things? A. Yes, 10
sir.

But what you said was true?
A. VWhat I said, sir?

The statement to the police was true? A.
Well, some of i%, sir.
Not all of it? A. No, sir.

You signed it as true? A. Well, I had to sign
it, sir, through I was at Central.

You were not charged with any offence? A. No,
sir. 20

You were not arrested? A. No, sir.

And you say you were beaten? A. Yes, sir.
BROWN: M'lord, would it be correct for my
friend to try to delve into the man's record.
He is not the accused.

LORDSHIP: Fair cross-examination..

BROWN: Yes, M'lord, it might Lring out some-

thing about his record. Subject to what you

say M'lord, it does seem rather unsafe even if

it is correct, unsafe, since it is a defence %20
witness. It may have a savoury effect on the

mind of the jury and therefore on the accused

in the totality.

LORDSHIP: Objection over-ruled. Yes Mr.
Gordon? The last question was whether he was
charged with any offence and whether he was
arrested.
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CROWN COUNSEL: So you were never arrested,not

charged with any offence? A, No, sir.
You signed it? A. Yes, sir.

Now tell me, did you see the accused,
Derrick Irving, that night? A. Yes, sir.

Did you see lLim run into your yard? A. Well,
I was lying down, sir.

And you saw him rush into the premises?
A. I didn't see him rush into the
premises.

You saw him come in? A. Yes, sir.

You didn't ¢=2e him rush into the room?
A, No, sir.

Did he speak to you when he came in?
A, No, sir.

Was it after Derrick came into the room that
you went out? A. He didn't come in the
room, sir.

Are you saying Derrick did not come into
your room? A. No, sir.

Where he came? A. He was standing on the
verandah, sir.

He came on to the verandah? A. Yes, sir.

I am asking you again: Did he speak to you?
A. DNo, sir,

You went out? A. Yes, sir.

Was that after Derrick, the accused, had
come there? A. Yes, sir.

Wiyy you went out? A. A girl came by the
window and told me an incident ...

She told you something? A. Yes, sir.
I am suggesting it is Derrick, the accused,

that told ycu something when you went out?
A. No, sir, a girl came ...
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Q. All right. When you went out where was
Rerrick? A. I left him on the verandah,
sir.

Q. Is he in the habit of visiting your home?
A, Yes, sir.

Q. Had you at that time a machete in your home?

A. VWell, yes sir.
Q. A long machete? A. A machete, sir.
Q. One like .cco-.
(To police) Show him the Exhioit (Exhibit 1 10
shown to witness)
A machete like that? A. Yes, sir.
Q. Is that your machete? 4. Yes, sir.
HIS LORDSHIP: That is your machete? A. Yes, sir.

CROWN COUNSEL: And when you went out that machete
was in your room? A. In my room, sir?d

Q. Yes. A. Well, my girlfriend ...

Q. That machete was in your room when you went
out? A. Yes, sir.

Q. And you left Derrick on the verandah? 20
A. Yes, sir.

Q. After you had been out snd you spoke to your
girlfriend you came back to your room?
A, Yes, sir.

Q. Did you see Derrick then? A. No, sir.

Q. Now, you saw, you said, the light of two
bicycles coming up Rosemary Lane? A. Yes, sir.

Q. At that time you were about to enter...
A. My gate.

Qs .... your gate? A. Yes, sgir. 20

Q. Did you see who the persons riding those
cycles were? A. Yes, sir.

Q. Tell me, was there a block-out on that night?
A. Yes, sir.
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HIS IORDSHIP: During the block-out did you In the Home
have light in your room? A. Lamp, sir. Circuit Court
CROWN COUNSEL: Now, when you heard this sound,
what do you say it sounded like to you? Defence
A. Two metal lick together sir. Evidence
Q. One sound you hear? A. Yes, sir, one. No.1ll
Q- And you went out? A. Yes, sir. Adrian
Wilson
Q. You say you saw a man lying on the ground? Cross—
A. Yes, sir. examination

Q. At that time there was a block-out on when iggg January

~3 2
Kou §22 t?iﬂman lying on the ground? (continued)
-] L] » -~ o

Q. Was this percon what was lying on the ground
about twenty yards from your gate?
A, Yes, sir.

Q. Twenty yards? A. No, not twenty, about
twelve feet, sir.

Q. About twenty feet from your gate?
ME. BROWN: About twelve he said.

CROWN COUNSEL: How far was the person from your
gate? A. About from here to right out
there (pointing)

Q. To the wall? A. DNo, sir, right by the ...

N

Q. Here? The jury box.
Would that be about eight yards M'lord?

MR. BROWR: Yesterday he took it as eighteen to
twenty feet M'lord.

HIS LORDSIHIPY?: About twenty-four to twenty-six
feet, that is my estimation.

CROWN COUNSEL: The block-out was still on at that
time? A. Yes, sir.

W. And where tnis person was lying down was in
darikness? A. No, sir.
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It was not in darkness? A. No, sir.

This person was lying in the light? A.

right where ....

Was this person lying in the light? A. Yes,

sir.

Where the light came from? A. One from a
bar and one from a shop, sir.

Light from bar; 1light from shop? A. Yes, sir.
Plenty light? A. Enough that you could see

right off there, sir. 10

Enough that you could see? A. Yes, sir.
At that time you say you saw this person with

a machete in his hand? A. Yes, sir.

LORDSHIY: Were you able to make out the person
from where you were, who he was? When you saw
the person lying down with the machete in his
hand, were you able to make out wlho he was

from where you were? A. Wo, sir.

How did you make out the person

then, that he was Fearon? A. I hear the 20

people shouting.

You didn't go to have a look on him to see who
he was? A. No, sir.

So if it was not from the shout and the people
saying you would not know who he was?
A. No, sir, I wouldn't know.

After you had been to the shop and seen your
girlfriend on the way back to your home did

you see Derrick? A. Well, I pass ...

30

Did you see Derrick? A. Yes, sir.

You passed him? A. Yes, sir.

Where? A.
girls, sir.

Up Rosemary Lane speaking to some

Were you able to see if he had anything with
him? A. WNo, sir,
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You were not? At what stage did you see

these two lights coming up the street?

A. VWhen I was coming down the road, just
rassed the shop,l sew them was coming up

near to me, sir.

You saw the lights approaching? A. Yes,
sir.

At that time had you already passed
Derrick? A. Yes, sir.

When you heard the sound out in the road

and you went out to the fence did you see
Derrick? A. DNo, sir, I didn't see him,

sir.

You didn't r=e him? A. No, sir.

Now, the statement that you gave the police
was signed by you? A. Yes, sir.

Was it read cover to you before you signed
it? A. Well, I don't remember that, you
know sir.

(Crovn passes paper to Police) Ask him
if that is his signature.

BROWN: I have not seen it yet. I asked for
the police scatement M'lord. I was given a
typewritten thing, not with the signature

on it M'lord.

LORDSHIP: So it is just the signature you
want to see?

BROWN: I want to see the statement M'lord.

(Statement shown to witness)

CRCWN COUNSEL: Do you see your signature on that

document? A. Yes, sir.

Tell me, is Derrick a friend of yours - the
accused? A. Yes, sir.

Do you recall telling Detective Corporal King
in your stateument that while inside your home
you heard a voice?
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Adrian
Wilson
Cross-
examination

29th January
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(continued)
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BROWN: DM'lord, is this proper Ii'lord?

If I can't put anything of the preliminary
enquiry how can he put anything from the
police statement?

IORDSHIP: Well, he has cioss-examined him
already on something and then he is going to
ask him - he could ask him whether he did
tell the police this.

BROWN: I know that is the proper thing buvt he

is not obeying any rules at all. He showed 10
him something which is = I am not sure - and

he asked him if he sees his signature there.

I want what I am entitled to M'lord. I insist

that he must be decent. I was entitled to

this M'lord.

LORDSHIY: I said you should see 1it.
think you are entitled to this. The
authorities do not say so, it is the practice
of the judges, it is what you call ethics.

1 do not

BROWN: The Queen vs. Wheeler. 20
LORDSHIP: Wheeler does not say anything like

that. It is only a matter of understanding

between Counsel. Judges do not order state-

ments to be passed to Counsel like that.

BROWN: I want to know if my friend is going
to lay the proper foundation for what 1 think
he is going to do.

LORDSHIP:
tinme.
Perhaps before I adjourn I could make one
observation so as to shorten matters and for

us to come to the grip of things. If this
witness has told the jury that he was beaten
by the police and as a result of the beating

he gave a statement, and because of the

beating all of what he said in the statement

is not true, what is the purpose now of showing
him the statement, which he said he signed.
Members of the Jury, we are now going to take
the adjournment until 10.00 o'clock tomorrow
morning when this case will continue.

I think this is axn appropriate
30

Adjournment taken: %.50 p.m.
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Justice Parnell
Gordon - Crown Counsel

Mr. Brown - Defence Counsel

Accused - Derrick Irving -
Thursday, 30th Jan. 1969

Time: 10.05 Jury Roll Call

Defence continucs

ADRIAN WILSOLi: CROSS-EXAMINED BY CROWN COUNSEL

Qo

Did vou tell the vpolice whilst inside I heard
a noise on the street and I looked through
a window and heard a quarrel? A. Yes sir.

Is that true? A. Yes sir.

Did you go nn to say 1 saw Derrick the
accused whom I knew before rushed into the
rooun and said they beat up Cherry and Pam,
did you say that? A. No sir.

On hearing this I got up and came out of the
room leaving Derrick and went up to
Rosemary Lai.e where I saw Pam and my girl
Cherry? A. I dont know anyone name Cherry.

Did you tel’ the police I saw Derrick the
accused whou I knew before run into the room
they beat up Yvonne and Pam, meaning your
girl friend and his? A. No sir.

If that is in the statement it is not true?
A, No sir.

On hearing this I got up and come out of the
room leaving Derrick and went up Rosemary
Lane and went into a shop and saw Pam, my
girl and Yvonne? A. No sir.

Did you tell the police I returned to my room
and I met Derrick at a printery by Rosemary
Lane talking to some girls? A. Yes sir.
That is true? 4. Yes sir.

On returning to your room you met Derrick up
the lane by a Printery? A. Yes sir.
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Q. I am suggesting that you were not beaten by
the police at all? A. I was beaten.

Q. Did you go on to tell the police that you went
to your room and lie down? A, 1 was lying
down before.

HIS LORDSHIP:
lying down? A,

Did you tell the police you were
Yes sir.

CROWN COUNSEL: Did you say to the police that
after you passed Derrick and the girl,
Derrick started walking down the lane?

A, Yes sir.

Q. That was seid in the statement you gave the
police? A. Yes sir.

Q. And you also say you never saw Shearer or
Wilson, but on reaching your gate you saw two
men on bicycles riding up the lane towards
Derrick? A. Yes sir.

Q. And you recognized the mer to be Shearer and
Wilson? A. Yes sir.

Q. That is true? A, Yes sir.

Q. Did you say as I went up to my yard I heard a

sound as if someone chopped something and
people calling out for murder? A. No sir.

Q. You recall giving evidence at Sutton Street
at the preliminary enquiry on the 9th
September last year? A. es sir.

Q. You saw the Judge write down what you said?
A. I don't know.

Q. What you told the Judge at Sutton Street was
true. A. Yes sir.

Q. You recall signing it? A. Yes sir.

Q. The Judge read it over back to you? A. I
don'. remember.

Q. And to correct anything that you think is
wrong? A. I don't remember

Q. Did you sign what was there as true?

A. Yes sir.

10
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Deposition shown witness In the Home
Circuit Court
Q. You see your signature there? A. TYes sir.
HIS LORDSHIY: Wiat is the particular part? Defence
Evidence
CROWN COUNSEL: 1t is 10 lines from the top
starting with 'shortly'. No.1ll
Q. Did you tell the Resident Magistrate at Adrian
Sutton Street "shortly before I heard the Wilson
sound I see the accused enter my house"? Cross~
A. No sir. examination
Q. Did you also tell the Resident Magistrate %823 Jamuary
"he spoke to me when he came into the (continued)
house"? A. He didn't speak to me.
Q. The evidence you gave at Sutton Street was
on oath? A. Yes sir.
Q. Did you tell the Rssident Magistrate "when I
came out at the fence I saw a crowd chasing
Derrick up the road? A. Yes sir.
HIS LORDSHIF: When you looked out I didn't see

the accused--- A. I saw a crowd going up
the road.

CROWN COUNSEL: 2id you tell the Resident

Magistrate you saw a crowd chasing Derrick up
the road? A. Yes sir.

Why did you say yesterday that you didn't see
Derrick when you came to the fence? A. I
didn't see him, I saw a crowd running.

Tid you see him? A. I didn't see him.

Why you told the Resident lMagistrate you saw
him? A. I saw the crowd running up.

> LORDSIIIP: The truth is you didn't? 4. I

saw a crowd chasing someone, it must be him
the crowd chasing after.

When you gave evidence at the Resident
Magistrate court did you get the police
beating yet? A. Long before that.
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CROWN COUNSEL: That wear off long time? A. I
still feeling pains.

Q. Did you tell the Resident lMa;istrate "I
leave Derrick standing inside the doorway of
the house and went out to the street"?

A, No sir.

Q. Did you tell the Resident liagistrate "I saw
two bicycle lights couing up the street, the
lights were side by side? A. Yes sir.

Q. Did you say I could barely see as night was 10
coming down? A. Yes sir.

HIS LORDSHIP: Your case is it was sufficiently
light for Wilson to see a man?

CROWN COUNSEL: He is saying that he saw the cycle
coming up the street.

Witness: They did not reach the shop yet sir.

CROWN COUNSEL: Did you tell the Resident
Megistrate that your fence is about 2C yards
or more from where you saw the man lying down?
A. No sir, it was six feet. 20

HIS IORDSHIP: You told the Resident Magistrate
20 ft not 20 yds? A. Yes sir.

Q. Did you tell me yesterday when you looked you
couldn't make out who the person lying down?
A [ IIOG

CROWN COUNSEL: You saw where the deceased was
lying down was there a light from the shop?
A. The glare.

vR. BROWN: IMy friend cannot have it both ways.
He cannot shift from light to darkness and 30
still have the same case.

HIS LORDSHIP: DMr. Gordon is in charge of the
prosecution.

MR. GORDON: I am suggesting that you never saw
the deceased with any machete in his hand?
A. I saw him with a machete in his hend.
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You see what happened to the machete that In the Home
was in his hand? A. Yes sir. Circuit Court

What happened to it? A. Somebody take

it out his hand. Defence
Evidence

You went out after you heard the sound and

you saw a crowd running up the road? No.ll

A, Yes sir.

Adrien
Sonebody you now say was running ahead of Wilson
that crowd? A. Yes sir. Crossg-
examination

This machete that you say you saw in the
hand of the deceased, was he holding it? Jocg vemuary
A, He was holding it. (continued)

And at that time the crowd was going up the
street and a‘ay from you? A. Yes sir.

LORDSHIP: He was lying on his back or side?
A, On his back, his head was turned west.
He was on his back fluttering trying to get
up o

And he had the machete in his hand? A. Yes sir.

1 am suggesting you are not speaking the truth
on this? A. I was there.

And you swear that is what you saw? A. Yes
sir.

And you swear that you also see a person take
the machete Irom his hand? A. Yes sir.

Who was that person? A. His friend Anthony
Wilson.

Did you say yesterday you didn't see Anthony
Wilson? A. I saw Anthony Wilson.

Did you say yesterday that you never saw
him? A. ©No sir.

LORDSHIP: The note I have is this 'I looked
out and saw the machete in his hand, it was
a short machete. I saw Anthony Wilson came
and take the machete from the hand of the
deceased and started to run up the lane'.
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GORDON: When you looked out rou saw a person
and a crowd running up the road, you didn't
see Derrick? A. No sir.

You saw this man lying on the ground with a
machete in his hand? A. Yes sir.

And you saw Anthony Wilson take the nmachete
from his hand? A. Yes sir.

What did he do? A. Run up the road.

Behind the crowd, follow the crowd? A. Yes sir.

You are not speaking the truth. Did you say
when I came out to the fence I saw a crowd
chasing Derrick up the road? A. Yes sir.

Shortly before I heard the sound I saw the
accused enter my house? A. Yes cir.

You said when I came out the fence I saw a
crowd chasing Derrick up the road? A. Yes
sir.

You told me earlier that you never told the
Resident Magistrate that? A. I saw a crowd
chasing Derrick up the road.

Are you now saying you saw a crowd chasing
Derrick up the rosd? A. Yes sir.

Now you see where 1t is written in the same
deposition "shortly before I heard the sound I
saw the accused enter my houe". Eszrlier you
told me that you didn't tell the Resident
Magistrate that? A. Yes sir.

Having geen it written there are you still
saying say so? A. I didn't tell the Resident
Magistrate that.

Do you see where it is written in that state~
ment "Derrick spoke to me when he came into
the house"? A. Yes sir.

Are you still saying that Derrick didn't speak
to you? A. He didn't speak to me.

HIS LORDSHIP: You told the Jury yesterday Derrick

came into the yard that night? A. Yes sir.
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Q. Where exactly were you? A. In bed.

Q. How did you see him, how &id you know that
Lerrick had gone into your yard? A. I
heard him speaking to some people in the
yard.

Q. Is your yard a tenant yard; other people

living there? A. Yes sir.

Q. This machete X1 where you used to keep it?
A, In the kitchen in the back of the yard.

Q. When you 50 to bed at night is it locked or
open? A. About 10 o'clock the kitchen
lock.

Q. Did you miss your machete from that kitchen?
A. The nexl day

RE-EXAMINATION BY IMR. BiiOWN:

Q. You say you gave evidence for the Crown at
the prelimirary enquiry at Sutton Street.
A. Yes sir,

Q. iy learned friend asked you several times if
you saw a crowd chasing Derrick up Rosemary
Lane, remember? A. Yes sir.

Q. And several times you answered yes?

HiS LORDSHIP:
sec him,

[iR. DROWN:
A. Yes sir.

HIS LORDSEIP: Lo the truth is you saw a crowd
chasing Derrick up the lane? A. Yes sir.

IR. BROWN: Is it also true when you told my

learned friend that when you went to the fence

you saw a men lying on the ground with a
machete in his hand? A. Yes sir,

Is that alsc true? A.

{D

Yes sir.

Q. Which of these two you saw first, the man
lying down or the chasing? A.
down,

And another time he said he didn't

When you answered ‘'yes' is that true?

The man lying
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Re-examination
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In the Home NO, 12
Circuit Court
BOLTON SIMPSON

Defence BOLTON SIMPSON: SWORN: EXAMINED BY MR. BROWHN
Evidence

Q. You name is Bolton Simpson? A. Yes sir.

No. 12

Q. You are 18 years old? A. Yes sir.
Bolton
Simpson Q. ZLiving at 17 Dewdney Road? A. Yes sir.
Examination
30th January Q. ﬁnd §ou are an Apprentice Dental Technician?
1969 . es sir.

Q. Do you know the accused Derrick Irving? A.
yes sir. 10

Q. You know Arnold Linton? A. Yes sir.
Q. They are all friends? A, Yes sir.

Q. Do you remember Monday night 8th July 1968?
A. Yes sir.

Q. Between the hours of 7.3%0 p.m., and 8 p.u.,
where were you? 4. I was at the junction
of Laws Street and Rosemary Lane.

Q. You alone? A. No sir.

Q. Who and who? A. Derrick Irving and
Arnold Linton. 20

Q. Do you know a lady by name of Rutherford?
A, TYes sir.

Q. Whilst at the cormer did you wee her? A. No
sir I heard her.

Q. Her voice? A. Yes sir.

Q. What happened after that? A. Myself, the
accused Derrick lrving and Arnold Linton was
walking down Rosemary Lane when a crowd
arrived on the road side.

Q. You were going towards Barry Street. 4. Yes
sir.
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Is there a shop on that right hand side? In the Home
A. Yes sir. Circuit Court
Was the crowd near the shop? A. No sir.

Defence
How far was the crowd? A. A distance like Evidence
from here to the wall.

No. 12

Now was it dark yet? A. Could still see
by light of day. Bolton

Simpson
What happened? A. When the three of us Examination
went on Roscaary Lane I saw a bicycle lay
across in the middle of the road, a black %82% January
bicycle. 'the accused recognised the voice (continued)

of his girl friend and went up to the crowd
and he was told something.

By the peop.e in the crowd? A. Yes sir.

And after he was told something did you see
the accused speak to anyone? A. Yes sir,
he spoke to the deceased Fearon,

Called by another name? A, Shearer.

What he said to him? A. The accused asked
deceased what happened between his girl and
himself.

D;d the deccased answer the accused? A. No
sir.

What did he do? A. ile went into his right
back pocket and drew a knife from his right
back pocket and said to the accused—--

Was the knife closed up? A. No sir, he
drew it and point it and said to the accused
I dont want to hold any agument with you, if
you want to fight let us blood-cloth fight.

Did the accused say or do anything when the
deceased said that? A. Yes sir, the
accused asked the crowd for a big knife.

Did you see anyone give the accused a big
knife or any knife at all? A. No sir.
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What next happened? A. On hearing the
accused asgsk for a knife the ccceased take up
his bicycle and rode down the lane in a
southerly direction.

He said anything when he was riding off?
A. I am goiang for a cutlass for you, some-
thing bigger than a knife.

Do you know Anthony Wilson? A. Not at that
time.

Did you see him there that night? A. Probably
he was there, but I didn't recognise him.

Did you see the accused when the deceased was
riding off and saying "I am goong for
something bigger than a knife"”. Yes sir.

How near was the accused to you? 4. About
where that young lady is walkirg.
(indicating a young lady in court)

Did you see the accused again that night?
A, Yes sir about 5 minutes after.

Where you saw him? A. I was standing at a
bar door on Rosemary Lane and Barry GStreet.

Were you alone? A. No,myself and Linton.

What happened? A. The accused came to us and
spoke to us.

After he spoke what happened? A. We were
about to walk off from the bar; we were
walking up to the shop.

You were going up Rosemary Lane or down?
A. We were going up Rosemary Lane to whers
Yvonne was at the shop, and I saw two bicycles.

Coming in which direction? A. Coming from
down Rosemary lLane going in a northerly
directon.

Were they behind one another? A. They were
riding beside each other. I speak to the
accused.
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Q. And what you see happen? A, The accused In the Home
was still walking. Circuit Court
Q. Up or down? A. Up, when the deceased and
Wilson rocde pass. Defence
Evidence
Q. What happened next? A. I heard one said
to the other "see him there". No.l2
Q. What happrened next? A. The deceased came Bolton
off his bicycle. Simpson
Examination
Q. Slowly? A. Yes sir. 30th January
. . : . . 1969
Q. You noticed if he had anything with him .
when he came off his bicycle? A. A bill (continued)

in his hand.

Q. What is a biil? A. The thing they use to
chop coconut with. He gave Anthony Wilson
his bicycle to hold.

HIS LORDSHIF: That is the deceased? A. Yes sir,
and approached the accused with the bill in
his hand in this position (indicating).

MR. BROWN: Was he facing the accused or behind
him? A. He was facing the accused.

Q. And what happened when he did that? A. He
asked the accused if he ready for the fight.
The accused didn't reply and the deceased was
coming in this manner.

Q. Where was tiae deceased at that time? A. The
deceased was standing in the road right hand up.

Q. What happened? A. Then I see the accused do
something like he was bowling.

Q. Slow or fasi? A. Fast.
Q. And what happened? A. I hear two cutlass

clash in wid air and in that position anybody
could get a chop.

Q. You didn't see anybody get a chop? A. Yes
sir.

Q. Who? A. The deceased.
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What happened to him? A. I see him step back
two times and dropped on his back in the
middle of the road.

What happened to the bill, the machete that he
had in his hand. A. The fellow who was riding
with him took the bill out the deceased hand.

And did what? A. And ran down the accused.

Where was the accused at that time? A. H»
stood up on the sidewalk when the deceased
approached him; he was standing on the side-
walk; +the accused ran up the lane.

Where was the accused standing at the time he
was attacked by the deceased? A. Ixactly on
the sidewalk in front of the dar on the same

hand on the lefthand side.

Going down? A. Yes sir.
In front of the bar? A. Yes sir.

Was the deceased also standing on the sidewalk
when he attacked the accused? A. No sir.

Where was he standing? A. In the road.

Have you ever seen that bill inachete again?
A. No sir.

You know what happened to it? A. No sir.

Did the Police take a statement from you?
A. No sir.

ILORDSHIP: When you saw the as:cused about

five minutes after, that is alter the deceased
had ridden on the bicycle down, you told us a
story where the deceased rode his bicycle down
Rosemary Lane and said I am going for something
bigger than a knife? 4. Yes sir.

And you said the accused was walking down the
Lane? A. Yes sir.

About five minutes after you saw the accused
standing at a bar? A. Yes sir.
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Q. Did you see him with anyting? A. No sir.

Q. You never saw the accused with anything that
night? A. lio sir.

CROSS~EXALIITATION BY CROWN COUNSEL:

Q. Were you there? 4. Yes sir.

Q. You say when the accused came to you by
the bar you saw him with nothing?
A. Nothing at all.

Q. When you saw .aim he had anything with
him? A. Yes sir.

Q. What? A. A cutlass.
Q. Where he got it from? A. I don't know

Q. That was the first time you saw the accused
with a cutlacss? A. Yes sir.

Q. The moment he joined you at the bar he never
left you? 4. No sir.

Q. You know the accused girl-friend? A. Yes
sir, I saw her when we¢ just came on Rosemary
Lane. Q. Dd she speak to you or the accused?
A, To the accused.

Q. Do you know one Sonia? A. Yes sir.

Q. Did you see her? A. No sir.

Q. You andi the accused were walking together
up to ihe time that this girl spoke to him?
A, Yes sir.

Qe You didn't see Sonia? A, No sir.

Q. At the time ;ou saw the cycle in the road
you saw the deceased Feron? A. No sir.

Q. You saw the cycle and saw the accused
speaking to somebody in the crowd? A. Yes sir.

In the Home
Circuit Court

Defence
Evidence

No.x2

Bolton
Simnson
Examination
20th January

1969
(continued)

Cross-
examination



In the Home
Circuit Court

Defence
Evidence

No.12

Bolton
Simpson
Cross-
examination

30th January
1969

(continued)

184.

You saw the accused speak to Shearer? A. T
dont know Shearer.

You saw the accused speak to the deceased?
A, Yes sir.

At that time the cycle was still lying on
the road? A. Yes sir.

And was it in the same crowd that the accused
went to speak to someone? A. Yes sir.

At the time when the accused spoke to this
man was the girl friend there? A. Which man,

The deceased, was the girl friend there?
A. The accused sent her to the shop.

How far were you from the accused at the time
he was speaki to the deceased? A. From
nere to there (indicating).

Did you see the accused feel his pocket?
A, Yes sir.

The accused asked you if you rad a kunife?
A, No sir, he asked the crowd.

Were you amongst the persons that he asked if
they have a knife? A. Yes sir.

Did you hear the accused ask ithe deceased why
he hit his girl friend? A. Yes sir.

And you heard the deceased reuly? A. Yes sir.

What did he say? A. I dont want to hear any
argumnent, if you want to fight Jjust fight.

Did the accused get a knife fromw anybody?
A. No sir.

What did he do after he failed to get the
knife? A. He walked down Roseuary Lane.

What d4id the deceased do? A. The deceased do?
A. The deceased rode down Rosemary Lane
and stopped at the bar.
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Where was the accused at the time when In the Home
the deceased spoke to him about this Circuit Court
something bigger than a knife? A. He was
standing beside a printery.

Defence
Standing, not walking? A. ©Standing; he Evidence
walked off when the deceased tcld him he
was going for something bigger than a knife. No.1l2
Where did the accused go? A. He went down Bolton
Rosemary Lane. Simpson
Cross-~
Do you know 2247 A. Yes sir. examination
30th January

How far was the accused from the gate of 3234 1969

wien the deceased said he was going for (continued)
something bigier than a knife? A. About
13 times the lengti. of this room.

20 yvards would be a reasonable estimate

Did you see where the accused went when he
went down the lane? A. Yes sir, he went to
221

i °

Did you sec him come out? A. Yes sir.

Did you notice if he had anything in his hand?
A. DNo sir.

When he came up by the var he had anything in
his hand? A. I didn't see.

In coming right down the lane did the
deceased pass %237 A. Yes sir.

Did he ride down the lane before the accused
stepped off to go down? A. Yes sir.

S0 the deceased rode off and left the
accused there? A, Yes gir.

And you were there? A. Yes sir.

There is a shop on one hand% a bar on the
other, one facing the other? A. Yes sir.

Now you said when the accused came up to
you you were at the bar? A. Yes sir.
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Did you also say you start off from the bar
to go up to the shop? A. Yes sir.

You were going across the street? A. Yes
sir, it was a different shop.

Was there a blackout on that night? A. Yes
sir.

You saw the two cyclists coning up Rosemary
Lane? A. Yes sir.

Bright lights? A. Yes siz.

At that tiwme you were walking, standing up, 10
going where? A. Up Fosemary Lane.

Where was the accused before or behind you?
A, In front of me.

Walking too? A. Walking.

Did you look hehind and see the liichts of the
cycles? A, I looked behind and saw the

light.

And you say you spoke to the accused?
A, Yes sir.

When you spoke to him it was about the light? 20

IORDSHIP: That is not evidence, wl:at he told
the accused is not evidence.

You saw lights, you knew who was riding on
the cycles? A, Mo sir.

GORDON: Because of your suspicion you spoke
to the accused. 1 am submitting that this is
material.

LORDSHIP: What is materisl?

GORDCN: What he said to the accused.

LORDSHIP: This man said that he saw two 30
bicycles.

GORDON: Did the cyclists come up to where
you were?
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Witness: Rode pass. In the Home

Circuit Court
Went in froat of you? A. Yes sir.

Where was he that time? A. On the side Defence

walk. Evidence

Walking? A. Yes sir. No.l2

Both cycliscs past him? A. Yes sir. Bolton
Simpson

And went ahzad? A. Yes sir. Cross-
examination

IORDSHTI?P: vJyclists passed you, the accused

and Linton and went ahead? A., Yes sir. %ggg Jenuary
(continued)

GORDON: Ard when they passed you you were
at the bar? A. At the bar going up
Rosemary la .e.

Was there a light in the bar? A. Yes sir.
Did the ligat shine outside? A. Yes sir.

And where you were was in the light from
the bar? A. Yes sir.

When these men passed on the bicycles?
A. Yes sir.

When they went up did they go up into
darkness? A, Yes sir.

You say the deceased dismount slowly?
A, Yes sir,

Very slowly? A. He didn't come off
quickly.

When he came off the bicycle you noticed a
bill in his hend? A. Yes sir.

How far aheud was the deceased? A. The
deceased dismounted in a position where
I was.

Explain? A. We were on the sidewalk; the
deceased am' his friend dismounted,

in front of you? A. Yes sir.
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They passed to the side? A. Yes sir.

At the time when he dismounted how far fron
you was the accused? A. He was right there
and I here facing the street, 3 of us facing
the street.

So he could have seen when the deceased
dismounted from his bicycle? A. Yes sir.

He came off with a bill in his hand? A. Yes
sir.

And he came up to where you were with the
accused? A. Yes sir.

And you say he spoke to the accused? A. Yes
sir,

You are certain of that? A. Yes sir.

You say he told him if he was ready for the
fight? A. Yes sir.

And at that time he had the bill like this
(indicating)? A. Yes sir.

And having said that he raised it? A. The
deceased after he dismounted his bicycle and
walked to approach the accused¢, and accused
was about there, he holding tke bill in his
hand the accused did not reply, then the
deceased drew back his hand, then I saw the
accused raised his hand as if bowling.

And they were facing each other? A. Yes sir.

Did the accused have anything in his hand?
A. Yes sir.

What? A. A cutlass.

Where he got it from? A. I Gont know; he
left me standing at Barry Street and went down
the lane.

When the deceased fell what hoppened to the
bill? A. His friend take it.
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Before Wilson take it up where was it?
A. In hig hend.

In which hand? A. Right hand.

Still grippec? A. Yes sir.
They had to force the fingers to get it
out? 4. No sir.

Where this incident occurred was it right
by +the bar or above the bar? A. Just a
little above the bar. We did not pass the
bar, the bar is about here, when he dropped
he dropped here in the middle of the road.

Was it the céark part of the street. A. He
fell right 12 the light, in the middle of
the lane.

Where the accused was at the time when he

made this bouling action? A. On the
sidewalk.
In front of the bar? A. Yes sir.

Was it in the light? A. Half and half
because candle was in the bar.

I am suggesting that the deceased never had
any machete with him that he never had a
bill? A. The deceased had a bill.

That what happened, if you were there, is
that the deczased came up the street riding
his bicycle, attacked by the accused he
dropped the bicycle and rsn and the accused
caased him and chopped bhim in the back of
the heed? 4. No sir the accused did not
run down the deceased.

LORDGHIP: You were with the accused and
Linton from the corner of Laws Street and
Rosemary Lene? A. Yes sir.

And you were with him for how long? A.
About five minutes.

You met the accused at the cormer? A. No sir.
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You were with the accused fronm Laws Street?

Qe
A. Yes sir. Q. Then you walked from the
corner of Laws Stiecet and Rosemery Lane?
A. Yes sir.
Q. And you say you were at that corner standing
for about five minutes? A. Yes sir.
Q. Do you know the girl Sonia? A. TYes sir.
Q. You know her well? A. Yes sir.
Q. How long you know her? A, For about five
months. 10
Q. And you told Mr. Gordon you didn't see Soniz
at all that anight? A. Yes sir.
RE-EXAMINATION BY MR. BROWN:
Q. Were you there? A, Yes sir.
Q. Did you see either the accused or the deceased
run immediately before the deceased fell?
A. No sir.
Q. Did you see Anthony Wilson when tne deceased
was talking to the accused? A. TYes sir.
Q. How far was he from the dececsed? A. He was 20
when the three of us were on the sidewalk
Anthony Wilson was about at that end of that
table standing by the two cycles.,
Q. The deceased bicycle ana his own bicycle.
A. Yes sir.
Q. Was any other people around .he area at the
time? A. Yes sir.
Q. Very few or plenty? A. Not plenty about nine.
Q. Friends of the accused? A. Myself and Linton
were the only friends of the accused. 30
Q. You know who the other people concern? A. No

sir.
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THAT IS THE CASE FOR THE DEFENCE In the Home
Circuit Court

Time 12.30 p.m.

Resumption 2.05 Jury Roll Call Defence

Evidence
Mr. Brown addrecses Jury 2.09

30th January
iIrs Gordon addresses Jury 3.25 1969
Adjournment 3.4% p.m.
RESUMPTION Janivcry 31, 1969 Jury Roll Call %%gg January
Mr. Gordon continues his address - Time 10.05 a.m.

NO. 13 No.1l3
SUMMING UP Summing Up

Summing-up by His Lordship Mr. Justice Parnell %%2; January

Time 10.20 a.m.
Mr. Foreman & Members of the Jury,

You have been sitting patiently and attentively
since Monday of this week listening to the evidence
in this case, and you have just heard the final
address of learned counsel for the prosecution.

You also heard Mr. Brown, counsel for the defence
yesterday afternoon before the adjournment. You
will observe that the case has taken some time.

A lot of evidence has been put before you, and I
may take some time to sum up as it is my duty to
assist you both on the facts and the law in the
case. You are the ones that have been sworn to
try the case, and your duty, as the oath said, is
to return a true verdict according to the evidence.
You are not to be swayed or influenced by any
matter not connected with this case or any rumour
which you have heard outside the walls of this
court. You should calmly and dispassionatly
consider the facwss put before you and draw such
reasonable inference from the facts and arrive

at a true verdict.
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Before I go into things like the burden of
proof, etc., I think it is my duty to make one or
two preliminary observations. uwirst of all, you
will remember that the defence called a witness by
the name of Adrian Wilson. He gave evidence at the
preliminary enquiry for the prosecution and his
name appears on the back of the indictment which is
before you. Learned counsel for the prosecution
intimated that he will not be calling Wilson, but
he would make him available to the defence. You 10
will remember that Mr. Brown made an observatinn
that it was an improper practice on behalf of the
Crown. When the prosecution d4id not call Wilson
but made him available for the defence, if the
defence wanted him, it was a proper thing to do
end does not involve any misconduct on the part of
learned counsel for the prosecution. The conduct
and etiquette of the Bar are regulated by our law,
a law that has been in force since 19¢0. There
is nothing wrong with that practice that I have 20
seen during my 20 years at the Bar. So that any
impression that may be made on your minds +hat
any improper thing may have been done by Mr.

Gordon is wrong. My ruling is that Mr. Gordon had
done nothing wrong.

You will remember that during the trial of the
case I had to intervene on one or two occasions
between Mr. Brown and Mr. Gordon. Now, I mske
this observation that it is the accused man who is
on trial in this case, not Mr. Brown for the 20
defence or Mr. Gordon for the prosecution, so any
short comings on the part of any of them you are
not to use it to the prejudice of the accused.
The Judge was only trying to hold the scales
evenly so that the accused may have a fair trial
according to the etiquette and conduct of the Bar.
So as to put the record stralght end it nay be
needed in part of my summing up, I am going to
give 2 short observation concerning the conduct of
the trial by one of the greatest advocates England 40
has had during the present century, Lord Birkett
who was named a Judge of King's Bench in 1941,
retired in 1957, and in a case which appeared
before him in 1952, in 213 Law Times page 230 this
is what he said:-

"The Judge had a duty to intervene by way
of question or otherwise at any time when
he deemed it necessary to do so. He might
wish to make obscurities in the evidence
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clear and intelligible. He might In the Home

wish to probe a little further into Circuit Court
matters that he deemed important and
in a score of ways his interventions

might be both desirable and beneficial, No.1l3

but it was safe to say that all his ‘
interventions must be governed by the Summing Up
supreme duty to see that a fair trial

was enjoyed by the parties. His ;ggg January

interventions must be interventions and
not a complete usurpation of the
functions of the counsel”.

(continued)

Counsel for the defence can be called the
mouth-piece of his client. He is putting forward
the defence from the instructions he has received
from the accused or from such persons who are
assisting the accused. Now, you will see why I
made that observation. I will give you a hint
why. When Mr. Brown started to cross examine
the witness Anthony Wilson, he put it clearly
to him that the deceased Fearon otherwise called
Chearer was the leader of a gang, which
according to the suggestion of Mr. Brown, have
Rosemary Lane as one of their headquarters for
raping and interfering with people while
Anthony Wilson was the deputy leader. The
suggestion of Mr. Brown even went further, it
was put in such a way as to suggest that he
Fearon was a thief, so much so that £70 was
found in his pocket. Not one drop of evidence
has been put before you to support any of these
suggestions.

An accused man, if he is to be convicted, is
to be convicted on the strength of the
prosecution case. The crown must satisfy you so
that you can feel sure of his guilt.

Now the facts in this case are for you.
Keasonable inferences from the facts are also for
you. I cannot tell you what facts to find,
neither can I tell you what inferences you are to
draw. The only thing that I will tell you is to
listen carefully to my direction in law and follow
it; and in viewing this charge to you, if 1
express a view or put forward an opinion, Members
of the Jury, you are under no duty to adopt the
view or follow the opinion unless you agree.

The same applies to the views and opinions put
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forward by learned counsels, both counsels who
addressed you. Mr. Brown quoted several passages
from the Bible of Ruth and Naomi, passages you
may think are worth consideration and that the
accused and the two witnesses called Adrian Wilson
and Bolton Simpson are all truthful. TYou should
look at the demeanour of the witnesses. Those

are matters you can take into account in

assessing the evidence.

Before I come to the burden of proof, let me 10
remind you of one thing. In assessing the credit
to be given to a witness, you can properly take
into account many other things. The relationship,
if any, between that witness and the party or
parties involved in the case. What I mean is
this, Anthony Wilson quite frankly told you, and
he is the chief witness for the prosecution, that
he was up to the time of the death of the deceased,
still a friend of the deceased. TYou remember
Fearon was a 17 year old boy, born the 12th of 20
June 1951, and the date of his death was the 8th
of July 1968. As Mr. Erown told you he would
have been 17 years, 1 month less 4 days. While
Anthony Wilson may be something between 18 and
20. So then we have Wilson the main witness of
the prosecution a friend of the deceased. You
have Bolton Simpson who is called by the defence
and he told you quite frankly that he is a friend
of the accused Irving, whilst Adrian Wilson told
you that he is also a friend of the accused and 20
that Adrian Wilson's girl-friend is a friend of
the deceased girl-friend. So they are all friends
but that doesn't necessarily mean they are lying.
But that is a point you can consider in the case.

Now in this case as in all criminal cases, it
is the duty of the prosecution tc¢ prove the guilt
of the accused person. The accused is presumed
to be innocent and that presumption is not
displaced unless the prosecution by evidence
satisfies you to the exten*t that you feel sure 40
that he is guilty. So the burden of proof is
always on the Crown, and the extent of that
burden is for the prosecution to satisfy you to
the extent that you feel sure.

In considering whether the prosecution has
proved its case to the extent that you feel sure,
Mr. Foreman & Members of the Jury, you will have
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to consider the evidence which the accused
nan has given on his own behalf, and also
the evidence of the two witnesses whom he
called on his behalf. Every story they say
have two sides.

The irdictment charges the accused with
murder and the particulars state that Derrick
Irving on the 8th day of July 1968 in the
parish of Kingston murdered Orville Fearon,
Mr, Foreman and ilembers of the Jury, murder
is the unprovoked killing of a human being
without lawful excuse and with the intention
either to kill or to cause such injury as is
likely to resul® in death and from which death
in fact results. The unprovoked killing
without lawful excuse with the intention to
kill or to inflict such serious injury likely
to result in deauh and from which death results.

The prosecution will have to prove that
Shearer 1s dead; that he died as a result,
according to the prosecution case, of a wound or
blow inflicted by the accused, and the accused
told you that he did use a machete, but
according to the accused the deceased was armed
with a machete, was going to attack him and
when he used his machete it was with the
intention of knocking it out of his hand. But
even if you reject that, the circumstances
would be one of self-defence, which is what I
will explain laver on.

Mr, Brown says that the accused used a
machete, he is not denying that he used it to
defend himself from an attack from the
deceased. ©So the real issue that we have here
and that you have to consider would be the
circumstances under which the accused man got
hold of a machete, and what in fact caused him
to use the machete which caused this wound at
the back of the hezd, a wound as described by
Dr. March and from which he died, and so the
question of self-defence and whether there is
any evidence to consider of provocation, I
will deal with those two things later in my
chat to you.

fiow, 1 am going to Just deal briefly with
the prosecution case as well as the case for
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the defence, and then I will havce to analyse in
detail all the evidence in the cazse, but before
I start with it, let us see if there is what
you may call a basis or a reason for this
incident; Dbecause when a man is said to have
killed another or shoot at another, there is
always some reason for it, or what Lawyers call
a motive. Motive means that which drives and
tells a man to do something.

Now,the motive here, lMenbers of the Jury, is
what one may call a man and woman affair. The
allegation is that the deceased, Fearon, kicked
or boxed a young lady by the name of Somia and
that she was either the girl-friend at the time
of the accused or she is related somehow to the
accused and that Sonia made a report to accused
and accused tackled the deceased about it. £o
that is the base, llembers of the Jury, we have
of this human affair. Now, what is the outline
that we have? I will outline the facts which are
not in serious in dispute and then we will go to
the real points of the case. The deceased was
Orville Fearon otherwise called 'Chearer' as you
have heard, and you will remember a little time
was teken up as to how Shearer was spelt, and
whether it was spelt like the Frime Minister's
name or if it was a verb. ©Shearer was 17 years
and a few weeks o0ld when he died, and he was
friendly with the witness Anthony Wilson as the
evidence disclosed. The deceased, fearon, was,
up to the 8th of July, last year, living at his
mother's place, and his mother is Ivy Ilanlon.
Well Ivy Hanlon told you she lives at Number 8
Ladd Lane in Kingston, and she tells you that
her son, the deceased Fearon, used to live there
with her up to the time of his death.

Well you will remember Anthony VWilson told you

that he saw the deceased Fearon at about 1.00 p.m.,

that day, the 8th July, in the Jones Town area,
and they agreed to go to the Ambassador Theatie

in Jones Town that same night to see a picture
entitled "Lillies of the Field". 1 think they
had bargained to see the second instalment of

this picture and that they should meet at about
6.55 that night. I will bring in a little part of
the story for this is important. The mother of
the deceased told you that she is a figh veundor
and people owed her monies for fish she had left
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with them. OCn that same day, the 8th July,

she gave certain instructions to her 17 year
0ld boy, the deceased, whom she had been
caring, and she sent him off on a bicycle which
she had bought for him. These instructions
were for him to take a list of the amounts owing
to her and for him to go and collect these
monies, that was at about 5.00 p.m. that day.
According to the mother, if the deceased had
collected all trkz money outstanding for her,

he would have collected £6~5/-. Now, you will
remember one of the suggestions by the defence
was that the deceased had over £/70 cash on

him. So you have the deceased at 5.00 o'clock
or half-past five going out to collect this
woney. Let us go back to the story told us by
Anthony Wilson. At about 6.55 p.m. or 7.00
P-M. he rode lile bicycle to the home of the
deceased at 8 La'd Lane, he saw the deceased
and then they started to ride and they took up

the route up Rosemary Lane. Now, Anthony Wilson

told you that while he was going up Rosemary
Lane he stopped somewhere up the Lane. We were
told that that night was a blackout night - you
will remember when we used to have those
scheduled power cuts, lMembers of the Jury.

Yes, so he said hLie stopped up the Lane for about
three minutes while the deceased continued
riding north along Rosemary Lane. He said he
caught up the deceased at the corner of
Kosemary Lane and Laws Street. When he got to
this corner he said he saw the deceased and

two ladies, and to use his language, he said
they were in a row, Seeing that these two
ladies and dececsed were in this row he said
he advised the deceased Jjust at that time to
stop the row and ride on with him. Just at
that time he saw another girl by the name of
Sonia coming and when she got to the spot

where all of them were she started to curse

the deceased, and Sonia used harsh words.

He said Sonia ranoff in Rosemary Lane and the
deceased ran after her but he did not catch
her as she ran into a yard down the street.

I will pause here, lembers of the Jury, and
reuind you that the accused man in his evidence
said the deceased was running down Sonia, he
saw deceased running down Sonia with a knife
in his hand. According to the witness,

Anthony Wilson, he said he saw deceased ran
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after Sonia but he did not see him with any

knife in his hand. You will rewenber the witness,
Bolton Simpson, told you he was with the accused
down Rosemary Lane and Laws Street, they were
together for about five minutes, and he did not
see Sonia that night at all. How Simpson did not
see her if he was there? That is one of the
suggestions put forward by the prosecution that
Bolton Simpson was not there at all but brought in
the picture to bolster the defence. Well, Mr,
Foreman and Members of the Jury, those are matiers
for you. We will go back to Sonia. You may
think, Members of the Jury, that if a woman were
to use harsh words to a man and the man starts to
chase her, you might say the man is not joking,

he might do something to her. So if you accept
this pert of the evidence, well it is a matter
for you to say if the deceased really had a knife
in his hand chasing this woman whom the accused
knew, and whether he knew her or not, if he had
reasonable ground to believe that the deceased
was going to do her anything with this knife, and
if prevented the deceased from doing her anything,
then you, as good citizens, may say the accused
was right from preventing the deceased to do
anything to Sonia. Now, according to Wilson, when
the deceased was about to chase Sonia he had
parked his bicycle on the sidewalk and he didn't
catch her. Well VWilson said the deceased then
accompanied him and rode down Roscmary Lane.

While riding he saw a group of about four or five
boys going down the street, and he and deceased
turned back. I will deal with this matter of
their riding up and down, the reason why they were
riding up and down Rosemary Lane. After they
turned back, still riding along Rosemary Lane
these four or five boys blocked their path, and
he noticed that Sonia wss talking to the boys in
the crowd, and in the crowd was the accused.

After he and the deceased stopped a fellow in the
crowd came up and spoke to the deceased, and

that fellow was the accused. He said the accused
came out of the crowd and spoke to the deceased.
Here we have, Mr. Foreman: Question: 'What did
the accused say to the deceased?' Answer: ‘'Uhy
did you have to kick my girl?' Now you will
remember later on I had told you that there igs
evidence from which you could say, jou could draw
the inference, perhaps you may say that the girl,
at the time, of the accused was really Sonia,
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because it was Sonia making the report and In the Home

he is saying "Why you kick my girl?" On the Circuit Court
other hand the defence is saying that it is
Yvonne Rutherford who is the girlfriend. So

perhaps Sonia may have heard of this kicking No.l3

and reported to the accused that his girlfriend

got kicked - you may put it that way. ILet us Summing Up
see if on this point of this report about the

kicking you have any support from the defence. %%28 January

The accused man in his evidence said this,
members of the jury: (and we are dealing with
the point now where he is talking to the
deceased along the lane) Question: "Did you
say anything to llearon or lWiilson?" Answer:

"I spoke to Yearon, I told him that it was not
right for him to ride a cycle on a pedestrian
foot and after being spoken to to come off the
cycle and kick and box the person." So then,
that there was a talking about kicking and
boxing as between the deceased and the accused,
the accused man is supporting it. The accused
had been telling the boy that he should not
ride on a pedestrian's foot and having ridden
on the foot he should not want to kick and box
people on top of it. So remember what 1 told
you earlier on, if there is some motive, where
the motive started from, what was really
behind it.

(continued)

Now we continue the narrative, according
to Wilson, and that is, after the accused is
supposed to have asked the deceased "why you
have to kick my girlfriend?", Wilson continues:
he said the deceased replied and asked the
accused if that s what the girl come to tell
him, and the accused replied: Yes. Wilson
said he did not see the deceased kick anyone.
Now let me remind jou of a piece of evidence:
Wilson said that the deceased had ridden up
the lane ahead of him when he stopped for three
minutes to talk to somebody by the fence and
when he went up there the row was going on, so
what would have caused this row, if there was
this kicking, Wilson could not have seen him,
because there is something that caused the
row aind Wilson could not have seen the kicking.
According to Wilson: "I saw the accused start
to feel his pocket. I saw the deceased take
out a knife and the accused ask his friends
for a knife too. No one answered him. I saw
the accused and his friend start to walk down
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Rosemary Lane fast." Now, members of the jury,

the part of Wilson's evidence "1 saw the accused
start to feel his pocket.." the accused tcld you

the same thing, but what the accused said is

this, that he was rubbing his pocket pretending he
had a knife. In other words, the decezsed having
taken out a knife - and the prosecution witnesses
said he took out a knife - I want j;ou to know I

have something around, don't start anything. So he
said he did feel his pocket pretencing to have a 10
knife. So then that part of Wilson's evidence
agrees with what the accused is saying on that point.

Now we are coming to the real part where they
have some disagreement between prosecution and
defence witnesses, and I will point them out as we
g0 along. Remember the last point that I made is
that Wilson szid that he saw the accused and his
friends walk down fast down Rosemary Lane. According
to Wilson he then spoke to the deceased who shut
the knife and both of them now continue to ride 20
down Rosemary Lane, and they stopped at the corner
of Barry Street and Rosemary Lane, the deceased
with him, had a talk, and they started to go back
up Rosemary Lane again. Now, you ask yourselves
this question: why was this ridinz up and dowm,
up and down Rosemary Lane by Wilson and the deceased.
Members of the Jury, that evidence came out during
the cross—-examination by Mr. Brown. And you
remember I allowed a piece of evidence as to the
talk between the deceased and the witness, Wilson, 30
on the point because it was suggested - the
suggestion you have is that you had the Leader and
the Deputy Leader of a gang - a gang that has been
terrorising people along that very lane - and the
suggestion is that perhaps they were on one of
their nightly patrol - this gang -~ the Leader and
the Deputy Leader. So it was impc.tant then for
you to understand that you have some explanation
why this up and down business. This is what he
told you and I will try and condense what I under- 40
stand Wilson said.

According to Wilson, he had a friend living
down Rosemary Lane, near to Barry Street and
Rosemary Lane, called Winston; +that Winston knew
Fearon, his friend - and you may think if you
have a good friend and that good friend has another
friend you will know him too in the usual course of
things; +that Winston apperently +told Wilson that
Fearon told him something about hiis, Wilson - to
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use his term - concerning some contraction In the Home
between him, Wilgon, and a girl. In other Circuit Court
words, there might have been o little secret
between Wilson and Fearon but Fearon pinch

Winston and tell him about it too. So that, No.1l3
according to Wilson, he was anxious now to _
see Mr., Winston and confront him hbefore Fearon Suming Up

and ask him about it. His evidence, was, he

was looking for this man to give him a surprise. 31st January
That is his expl=anation why he went down there 1969
riding up and down to see him because Fearon (continued)
and himself are supposed to go to pictures dbut,

apparently, he wanted to have this confrontation

before they go to pictures because, according

to him, it could not take fifteen minutes to

ride from Rosemary Lane to Ambassador.

So we contipve his story: He said that
having stopped n.+ at Barry Street and Rosemary
Lane to see this friend they started to ride
up Rosemary Lane again, Shearer was in front,
that is, the deceased in front, and he was
about one yard from him. And then, apparently,
according to Wilson, while going up he stopped
again for a short time, spoke to someone, and
then he rode after Shearer, the deceased. And
now this is the important point, and I will
quote his words: "I was about to pass a shop
light. As I was going up Rosemary Lane, I saw
someone come fror the right and went up to the
deceased, who dropped his bicycle. The person
ran after the deceased. I was in the dark and
I saw by the shop light. There was a block-out
that night. I saw a hand go up in the air"
and reumember his demonstration in the box. "I
saw a cutlas in the hand, it came down. The
deceased was trying to run awsy. I heard a
sound like when cutting coconut. I saw the
deceased drop. Iile fell in the street. I did
not recognise who had che machete in his hand.
I went beside the deceased and I saw his head
back bleeding. The person with the cutlass
started to move away. At the gateway where
the deceased fell I used to go into that yard.
I ran into the yard and went up tco the kitchen.
I saw a cutlass beside the kitchen lamp.”
Question: "What did you do?" Answer: "I came
out with the cutlass. I saw the person with
the cutlass in his hand going up the street.
The person started to run, I ran after him."
And then he told you of the route that he took.



In the Home
Circuit Court

No.13

Summing Up

31lst January
1969

(continued)

202.

Now, I pause here. If you accept the
evidence of this witness that while Fearon was
ahead of him, he is coming on in the dark, he saw
a person by the light of the shop suddenly run
after the deceased -and you would expect in such
a case if the deceased then was near up trying to
get away he would come off the bicycle - this
hand going up in the air and coming down, and he
heard like the cutting of a coconut. £o, members
of the Jjury, if you accept that, that would have
been a sudden and fast attack on this deceased
man while he is riding up the street on his
bicycle. And this sound like the cutting of
coconut is important because Anthony Wilson told
that this sound was like cutting coconut and
Hyacinth Gallimore - remember the lady who was a
little late this morning because she had to look
after her baby - she told you the same thing.
According to Miss Gallimore "I heard a loud
clash like the bresking of coconut". But
according to the accused in his evidence - Derrick
Irving - and according to Adrian Wilson, his
defence witness, and Bolton Simpson, the sound
did not sound like a man using a machete to cut
coconut, it sounded like clash of metal, metal
meeting in the air. That is important for this
point: first of all, would an ordinary
Jamaican - use your knowledge of Jamaica,
coconut is a very comron thing we use in Jamaica
most every Sunday, every person breaks a coconut;
if a person were to use a machete and chop a
coconut you know the sound that it makes - would
then an ordinary Jamaican who knows the sound of
coconut bresking when machete reaches it say it
sound like two machetes catching up? If you say
yes, and say it sound like the sound of coconut;
was it the machete then meeting the head of the
man, the man not having in his hand any machete
at all? On the other hand, if the sound was the
sound of metal then it would be consistent with
what the accused is saying, and his witnesses,
that the deceased had a machete; it would be
consistent with his defence that he has put
forward of self defence. But as I will tell you
later on, this self defence which has been put
forward by the accused it will have to be
displaced by the prosecution, as part of the
general rule.

One other comment I am making before I go
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further, and that is the part that Anthony In the Home
Wilson played by going into this yard and Circuit Court
armed himselr with thiis machete. You will

remember Wilson said after the deceased was

chopped, the person or the man that did the No.1l3
chopping ran, and so he armed himself, he

Wilson armed himself with a machete and ran Summing Up
after the felon but did not catch him. If

one is brave, and yYou heard Wilson said he is %%Zg Jamuary

a brave person, so nothing is wrong if Wilson .
armed himself with this machete with a view (continued)
to aprrehending the felon thereby assisting
the police. Wilson said he saw this man

chon the deceased with a machete and moved
awey with the machete. So, Members of the
Jury, if you accept what Wilson says that he
knew this men that chopped the deceased had a
machete and lef" the scene with this machete,
then, as I say, aothing is wrong if he,
Wilson, went and armed himself with a machete
with a view to apprehending this man.
According to Wilson when he saw the hand

going down with the machete he did not see

who was the person until he went along East
Queen Street at Bartley's Club. The point
made by !Mr. Brown on this is that Wilson armed
himself with a machete and ran down the man
that allegedly chopped the deceased. What did
Wilson say on that point? I remember asking
nim a question and he answered, so I will now
read the question and answers.

Q. Why did you run after him with the machete?
A, I run after him to catch him or to chop him.

He said to catch him or to chop him. According
to Wilson, if you accept what he says, then
this is after tiie event, after the accusedd
was supposed to have chopped the deceased and
made his escape. Did Wilson want to chop the
accused because the accused had chopped the
deceased? Was it because as was suggested to
VWilson that the accused was the leader of the
Max Gsng and he Wilson was the Deputy Leader
of the Ma.: Gang? Did he run after him to chop
him if he offerzd resistance and to hold him
not knowing who it was at first? That is a
matter for you, Members of the Jury, we will
go back to Wilson's story where he said he ran
after the accused. He said he ran up Rosemary
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Lane, turned right on Laws Street, then left up
Maiden Lane and then along Eest Queen Street,
then up Wildman Street. Then I asked hia
another question, Members of the Jury, and he
answered, and I will now read the question and
answers.

Q. Did you catch that person. A. No, sir.
Q. You knew who it was? A. Yes, sir, the accused.

He said he recognised the accused when the

accused was running up Maiden Lane and the 10
accused looked behind him, as well as on East

Queen Street by the aid of the lights. He said

accused ran into a club where there are always

a lot of lights around the club vremises. Then

he said the accused ran from the club into East

Queen Street and in doing so the accused again

looked behind him, at that time he was running

behind the accused. He said accused then

turned up Wildman Street and he did not see him

again. To use his words,-he said "the accused 20
lost me in the dark".

Now,let us see the route the accused said he
took. He said he ran up Rosemary Lane, along
Laws Street, in an easterly direction, up Maiden
Lane, then on East Queen Street and then in a
westerly direction up Wildman Street. You will
remember the witness, Wilson, told you the same
thing, he told you the same rouite. It is a
matter for you to say if you accept that Wilson
is speaking the truth on all the issues. You 20
will notice, however, that in the overall picture,
the Prosecution is saying one thing and the
Defence is saying another. So now, these are the
areas your good judgment will b. required to say
who is speaking the truth, and what is the true
position. Wilson told you he went back to where
the deceased was and he saw a crowd there and in
the back of the deceased's head looked as if it
was hanging down. You had the evidence of the
doctor, Members of the Jury, and he told you 40
that that same part of the deceased's head to
which the witness Wilson refers, he saw that the
deceased was seriously injured. Wilson told you
the deceased was taken to the Kingston FPublic
Hospital, and he subsequently made a report to
the police. He said, "1 saw the accused attack
the deceased, no crowd attacked the accused. I
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did not know the accused before that night,

I had never seen him before." Asked by the
court if he would be able to identify any of
the boys he said he blocked the path where
deceased and hiaself were riding, and he said
only a tall fellow called 'Wingie' he would be
able to identify. That was his evidence in
chief.

Before I remind you of certain parts of
the cross-examination, let wme make one other
observation, end that is the piece of evidence
to which lMr. Brown made reference. You will
remexber Wilson told you he did not know the
accused before that night, and he didn't
recognise he had a cutlass with which he used
to chop the deceased. He said he did not see
accused's face until when he was running
behind accused uvp Meiden lane and along East
Queen Street whan accused looked behind him
and was able to see accused's face with the aid
of the electric lights. Then you will remember
Mr. Brown made this point that the deceased with
whom Wilson was riding had armed himself with a
cutlass, both of them riding up and down
Rosemary Lane, snd Wilson for some strange
reason did not arr himself also seeing there
was a crowd there; if Wilson didn't know
something would have happened, and if he did,
then was he of the opinion that one cutlass,
vhat is one the deceased had, if that one
cutlass would have been enough for the crowd.
All these are matters for you, lMembers of the
Jury. When this witness was cross—examined
he was asked if he had any previous convictions,
and he said he had none. Asked if he was
arrested for rovbery with aggravation and was
actvally on bail and he said nothing of the
kind. Asked whether he knew of the Max Gang,
and he said he knew of it. He was asked
another question, and I will now read that
question and the answer to you.

Q. Do you know that the man called 'Shearer'
was a thief?

A. T dor't know, sir.

There is not ore drop of evidence to this effect.
Now, lMembers of the Jury, I must tell you that
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counsel for the defence is entitled to cross-
examine a witness as to previous conviction, of
any felony or misdemeanour recorded against him,
and if the witness does not admit that he has
been convicted of any felony or misdemeanour
counsel now can prove 1t but he cannot Just go on
to contradict the man. The fact that a wlitness
has been convicted of crime affects only his
credit, and not his competency. Counsel for the
defence went on to say, "I know you were
convicted for robbery with aggravation, and you
have told me that you have no previous conviction,
I am going to prove it". I hope I will never ses
this type of thing happen sgain while 1 am on the
Bench. These positive questions vut to this
witness suggests that he was convicted and that
the deceased was a thief when there is no
evidence put forward to support it. As a mabler
of fact, lMembers of the Jury, you will remeumver
when the questions were put I even asked Mr.
Brown if in due course evidence was coming, or
rather, that I expect in due course evidence was
coming to support the questions, but I will say
nothing more about it. The accused is on trial,
and as judge I am entitled to make comments, and
I hope these comments will reach the proper
quarters.

Then the witness was cross-examined and the
question of his opportunity to see the accused
while running along East Queen Street, and the
witness said he was able to see accused by the
aid of the lights at Bartley's Silver City Club.
He was asked if he saw any of the girls in court
here that deceased was speaking with on the night
in question. When he locked around he said he
saw a girl by the name of Yvonne, but that didr't
help us.

Asked whether he saw the accused with a knife
he said no, he did not see the accused with any
knife. And remember his evidence on the point.
The only thing he had seen was the accused feel
his pocket and the accused asited the crowd for
a knife. And it was suggested to him - well
dealing with the question of this machete,
remenber the machete that he took, he told you that
when he went to the scene he threw away the
machete. He was speaking fast, but what I
gathered he said when he went there he saw his
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friend was injured and he was making all
attempts now to take him to the hospital.

. Brown's argument is that this throwing
away or this using of the machete which

wasn't his - by Wilson - was some indication
that he didn't want the police to get charge
of this machete at all; this machete which
according to the Defence was not a machete
that Wilson had ¢ot from the yard as he said,
but it was the rachete which the deceased
armed himself with, this bill machete, and had
attacked the accused with, and that when he
fell the deceased still had it in his hand and

Wilson extracted the machete from the deceased's

hand and used tiizst now to chase the accused.
Remember what the Defence is.

And then no, he was asked about another
question which wos put in such a way to
suggest that there was positive evidence
coming to support it. Question: Did you
know that the dezeased died with £70 in his
pocket? Answer: No. He said he didn't know
that, and winding up the cross-examination he
asked about this 'Max' gang which Wilson told
him that he did not know anything about.
Wilson told him he d4id not know what work the
Max gang did, but he said he had heard about
them. This is what he said, "I know of the
Max gang, what I know was told to me by my
girl friend, Linnette Bernard"-- what is told
to him is not evidence, but that information
has reached him about this iax gang, he would
know it from hir zirl friend's information.
That he was invclved in the lMax gang as Deputy
Leader was put to him. He said, nothing like
that. He was asked in cross-examination -

Mr. Brown also rut to him certain suggestions
that the deceasel was the leader of the Max
gang and he the witness was the Deputy

leader; whether young boys or young girls

are members of the gang; whether the lMax gang
goes up Rosemary Lane picking pockets and
knifing people whether Sonia ran into any shop
and whether the Seceased had any knife when he
was chasing Sonia; and whether the accused
had used any har>h vords before the deceased
took out his knife. To that question he

said no, 'No the accused did not use any
harsh words'. The question about the Max
gang, I have already dealt with it - and
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In the Home whether the deceased was running doen Sonia
Circuit Court With a knife, I have already dealt with it.
As to whether the deceased cut up Sonia's

ganzi - Sonia was supposed to be wearing a

No.13 ganzi that night - the accused said she was but
Bolton Simpson who was supposed to have been
Summing Up there said nothing about that.
31lst January Dealing with the suggestion that the deceased
1969 had died with £70 in his pocket, I have already
(continued) told you that not one drop of evidence has been 10

put forward to support that, but the evidence of
Ivy Hanlon, the mother of the deceased, is that
she got information that night about her socn.

I think she went to the hospital and on the
following day or thereabouts she was given the
clothes that her son had on when he died - his
shoes, shirt, merino and underpants, and she got
from the hospital &+.4.6d. she didn't get any
£70.0.0. And as to how this £4.4.6 could have
been found on the deceased - I have already told 20
you what she said, her instructions for him to
go and collect fish money from customers which
would amount to Six Pounds odd, if he had got
every penny. So Members of the Jury, the chief
witness for the Prosecution, Anthony Wilson I
have outlined his evidence to you. His story -
the vital part of his story -~ that after this
incident where the crowd including the accused
had stopped both of them while going down the
street, this talk between the deccased and the 30
accused about the boxing or kicking of a girl
friend or of Sonia - I have already mentioned
the admission by Wilson, that the deceased drew
a knife, but he drew a knife after he saw,
according to him, the accused feeling his
pocket, and he rode down the street, and

because of this business that I rave explained,
came back and while coming up it was a sudden
attack made on the deceased by the accused. He
never knew it was the accused who had this 40
machete which caused the death of Fearon, and

he said that Fearon was running away at the

time - remember when he was in the witness box
he showed you a kind of motion, circular

motion - going around -~ when he jumped off the
bicycle.

I think I should review the other bit ofevidence,
including the defence before I deal with the question
of self defence, because at this stage, as.put by
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Wilson, if you accept Wilson's evidence, this
sudden attack mnade on this man with the
machete, you have to say where is this self
Cefence, where was this danger to liib or to
the life of the¢ accused. But as coming from
the accused end his witnesses there is evidence
{o show that there was this attack. That is
why I say I will wait and later on I will

give you the directions on it.

Hyacinth Bradford was called just to say
that she identified the body of the deceased,
Orville Fearown, to the doctor. And remember
she told you sihe had known the deceased from he
was a little child, they used to live in the
same yard at 8, ladd Lane, and the deceased
used to call her 'Auntie'. She only proved
to you that ir. fact the dead body on which the
nost morter was performed by Ir. March was
that of the deceased Fearon.

Ivy Hanlon, the mother, she only helps us
on two points. I would say too main points -
the question as to how the deceased could have
£4.4.6 on him. ©She also helps us on another
point anc¢ that came out in cross-examination.
She was cross-examined carefully as to her
trade. ©She told you of her selling fish and of
the different kinds of fish she sold. She was
questioned as *o whether she kept a machete in
her room or at her place. She said no. She
was asked whether women who sell fish don't use
a 'bill' to cut up the fish to get cutlets.

She said that =2s far as she was concerned she
doesn't use bpill machete for that purpose. She
said she used a little knife, and according to
her, "I ew a small fisu vendor". She uses a
knife. This cioss-examination was put forward
because the evidence from the accused and his
two witnesses is that the accused had a bill
machete and the suggestion is that the deceased
got this mache*z from his home. He went down to
8, Ladd Lane f{cr it, and the mother knows quite
well that she had this bill machete there but
she 1s only denying that she had a bill machete
and that she doesn't use bill machete to help
her in her fish trade because, according to lMr.
Brown - remenber he quoted words of the Sankey
"Can a mother's tender care cease towards the
child she bear?" What he is saying is that you
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wouldn't expect the mother to cone here and to
admit that the son used the wnachete on enytody.
So that is the part of Mr. Brown's address, and
he reminded you of those sacred wouds. Those
are matters for you, Members of ilie Jury. ©She
was asked whether or not she apprecciated the
friendship that existed between her son and the
deceased, Fearon, and you will remember the
answer she gave. She said Anthony Yilson and
her son were good friends, but she does not know
anything about Wilson. You will remember she
said she always saw Anthony Wilson come to her
yard to her son, but she does no%t know that her
son was any leader of any gang and neither did
she know if Anthony Wilson was the Deputy
Leader of any gang.

Then you will remember, lembers of the Jury,
Hyacinth Gallimore told you she used to live at
35 Rosemary Lane, and she is a housewife. She
says she knows accused, and on o:e londay evening
in July last year, and we know the date was on
the 8th of July last year which was a Monday and
she said it was coming on bto dusk and she saw
accused coming down the street while she was
standing at her gate and accused was walking
coming down the street in an ordinary manner.

She said the accused turned into a gate two

gates from hers and she went back inside her
house. While in her house she hcard a sound like
a loud clash which sounded as when one is
breaking cocoanuts. As a result of this sound
she said she came out of her house and went to
her gate, and looking in the strcet she saw &
crowd but she did not see the accused.

In cross-examination she sai® she had known
the accused before that time. Siie had seen bim
for about six months or more before that time,
and used to see him in the day and night time,
sometimes she would see him passing up the street
in the night. She says she knows Adrian Wilson,
and she knows where he lives in Hosemary Lane.
She said she saw accused go through Wilson's
gate but she did not see him come out. She says
she lives at 36 Rocemary Lane, and Adrian Wilson
lives at 323 Rosemary Lane.

Now, dealing with the sound she heard which
was like someone breaking cocoanut, she said she
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did not see anybody breaking cocoanut. Now,
dealing with thec Max Gang, she said she has
heard about the Max Gang, and this gang
frequents down the bottom of Rosemary Lane
which is the cormer of Barry Street and Rose-
mary Lane. ©OShe wag asked if she knew that the
deceased was called 'Shearer' and she knew.
She said she has seen the Max Gang passing
Rosemary Lene for about *three years. She

said the oldest members of this gang as far

as she saw could be about 20 years old, and
the youngest member about 16 years old. You
will remewber the mother of the deceased said
the deceased wags 17 years old, so lMr. Brown
said the deceased fell in the category of the
ages of the memhers of the gang, and that he
was a member. Ohet logic could be wrong, not
because the mar is in this age group or was in
it, that he nus* be a member of this gang.

She was asked tliese questions, and I will read
them to you as well as the answers.

Q. Have you ever seen the deceased in the
company of the MHax Gang passing Rosemary Lane?
A. No, sir.

Q. Have you ever seen the deceased with the
group of boys, that is the liax Gang, passing
Rosemary lane? A. No sir.

Q. dave you ever seen Anthony Wilson in the
group of the lax Gang passing Rosemary Lane?
£, 1ilo, sir.

So according to the suggestion she has been
seeing this gang for the last three years,

and she says she has never seen the leader of
the Gang, that is the deceased snd the deputy
leader of the gang that is Anthonry Wilson,
according to tre defence, in this gang. ©She
did not use the words leader and deputy, but you
will remeuwber those words were used by the
defence.

Now Det. Cranmer King gave evidence, and
he said he got a repoxrt on the night of the
8th July, and he went to Rosemary Lane.
According to him he said he went south on
Hosema1ly Lane to the intersection of Rosemary
Lane and Laws Street where he saw a pool of blood.
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He said he then went to the Kingston Public
Hospital but did not see the decesuscd as the
deceased was on the danger list according to

him. He said on the 9th July, that is the
following day, as a result of a tclephone

message he got he went to the Allnan Town Police
Station and he saw the accused man there and he
spoke to the accused but before doing cthalt he
cautioned him and told him he was Det. Corporal
Cranmer King from the C.I.D. Centicl and wes 10
making investigations into the death of one
Orville TFearon which had occurred last night, and
the accused said, "a whole heap of them come to
beat me, and I take a cutlass and chop him".

He asked accused wiiere was the cullass, and
accused gaid, "come make me show you, sir", aand
accused took him to premises 15 Sutton Street in
Kingston and under a house the accused went amd
took out a machete and handed to him. The
cutlass, HMembers of the Jury, is exhibDit 1 in the 20
case., He salid he arrested the accused on a
charge of murder, he cautioned him and he made no
statement. Well, the accused, having been
arrested and cautioned, was under no duty to

make any statement.

From the evidence, lMembers of the Jury, you
will remember in cross-examination he 1told Defence
Counsel he got co-operation from the accused
because the accused told him what took place, and
accused took him to where the cutlass was, and 30
handed the cutlass to him.

Now, dealing wivh the liax Gang, De*. King
says as a Det. Corporal of Police stationed in
the Corporate area, part of his duties is to know
the operations and movements of the different
gangs. He says the police have to know each gang
and i1f possible be able to identify those in the
gangs who purport to be leaders. Wwiat did Det.
King say about the Max Gang? Ile says in the
course of hig duties he has come across the Max 40
Gang. This gang, he says, has no prescribed area
in which to opera*te, and they will do any crime,
the members of this gang will do any crime. This
question was put to the Detective:

Q. Do you know from your knowledze that Orville
Fearon, the deceased, otherwise called 'Shearer'
was a member of the Max Gang? A. I don'' know sir.
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Q. Do you know whether Anthony ‘Wilson was In the Home

a member of the Max Cang? A. I am unable Circuit Court
to say, I was seeing him for the first time.

So, llembers of the Jury, Det. King ended up by No.13%
saying he did not know Anthony Wilson before.

Mr. Browm, Counsel for the Defence, went a Summing Up
litile further by asking the Detective whether

he knew or received any report that a lady was ;%28 January

robbed of £87 that szine night. He asked the .
Detective if he knew of any such report having (continued)
been turnzd in to the Police that night, and
the Detective said no such renmort was turned
in, It would seem as if this question was
based on the suggestion made by Mr. Brown
earlier on that the deceased was found with
&70 cash in his pocket that night, but there
is no evidence to that effect. That question
could perhaps suggest that this £70 found in
the deceased's pocket, according to lMr. Brown,
was part of the proceeds of the £87 cash that
was supposed to have been robbed from a lady.
As T have szid, Members of the Jury, there 1is
no evidence that the deceased was found with
&70 cash in his pocket that night nor indeed
no evidence that any lady was robbed of £87
that night. That is the evidence of Det.

King as regards seeing the accused that morning
when the accused gave him information as to
what took place and the recovery of the
cutlass, and of the Max Gang. Then you will
remerber Det. King told you the accused said
to him "a whole heap of them come to beat me
and I take the machete and chop him". Well,
does the accused's story, if you accept that
he told tkat to Det. King, does it bear out
that part of the evidence that he did chop
the deceased? Those are matters for you,
Mewbers of the Jury. So then the evidence of
Mr. King - Detective Corporel King - with
regard to the accused, after caution, telling
him what happened, giving evidence leading to
the discovery of the machete, and his knowledge
now concerning the gang warfare in the
corporate area. I meke one comment before I
go further: +this is what the accused told
King, if you accept King's evidence: "A
whole heap of them come fi beat me and I take
the machete and chop him" - "A whole heap of
them .." Well, does the accused's story bear
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out that part that it was 'a whole heap of

them'? Does the evidence of the witness Bolton
Simpson bear out this suggestion that it was 'a
whole heap of them'? because, according to
Simpson, while he and the accused and another

man by the name of Linton are going up Rosemary
Lene, he did not see any machete in the hand of
the accused. He observed two men who were

coming up Rosemary Lane on two bicycles riding
side by side and the cyclists passed them for 10
some distance - I think, if I remember correctly,
the distance from this witness box to the end of
that press table over there - and he saw the
deceased with a machete come off his bicycle,

went up to the accused and asked him whether he
wanted to fight now. 4And he told you of this
thing., Well, if that is what Bolton Simpson said,
where is the crowd that attacked the accused?
Anyway, as I told you earlier on, the guilt of
the accused, if it is to be established, must be 20
established on the strength of the prosecution's
case, not on the weakness of the defence.

Now, Dr. March, members of the jury, he gave
evidence that on the 10th of July he performed a
post mortem examination on the deceased and that
he found a lacerated wound of the head, which was
roughly circular in shape and extending from just
the left midline of the top of the head to the
right and taking in the right occipital area, the
occlpital area would be the back of the skull. 20
The wound separated a circular piece of skull and
a piece of brain in the parietal area and the
diameter of the wound was four and a half inches.
He found no other injury. The cause of death was
shock following injury to the head, which he
described, and the injury was consistent with
infliction by a reasonably sharp and heavy
instrument. And you remember row the machete -
Exhibit 1 - was shown to the Doctor and he was
asked: "Could the injury have been caused by 40
that machete?" Ee said "Yes." Question: "And
agsuming that that machete was uscd, what amount
of force would be required?" He said: "A severe
degree of force" - and you may think so, it
sounded like the chopping of a coconut - and the
injury found, with this machete, it would have
taken a great deal of force. Then he was asked
another question - certain facts - that is:
"Assuming that Exhibit 1, the machete, was used by
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the assailant, would you give an opinion as to In the Home

the relative position of the deceased and the Circuit Court
assailant in order to produce the injury you
saw?" And remember the Doctor's evidence on

that. He said there could have been several No.13
relative positicns: if the assailant attacked

from behind and slightly to the lefi or if he Summing Up
were left handed and standing in the same

position with his right hand this way %%2; January

(demonstrates) what you call a back-hand
movement, or it could have been done also in
front and if the deceased was in a crouching
position and the assailant wielded the
instrument with the right hand. Any one of
those positions hLe said could have been a
relative position of the assailant, meaning
the accuseld, and the deceased Fearon.

(continued)

Members of the jury, the doctor was giving
his opinion, but this, strictly spezking,
although he examined it, is not purely scientific
as such; those of you who can wield a machete
can also use your kxnowledge of how the wound
could have been caused, having regard to the
evidence of Wilson, because the position was
being put by tie prosecuting counsel, having
regard to how Wilson put the story but you
must consider the doctor's evidence as to how it
could have been caused. According to Wilson
there was a running, but a more circular run,
and the machete coming down. So you must take
into account again that up to that stage he
could not make out who the man with the machete
was. ©Bo you take that into account.

Now under cross-—examination the Doctor
told Mr. Brovm that it would be a difficult
stroke if they were running - that is, the
assailant and the deceased - to give the wound
that he saw and it would require a great degree
of force by the back hand; and if they were
facing each other he would expect to find the
deceased in a crouching position. "If the
victim was standing and turned his head it
would not cause *tlie shape of the wound I saw."
He was asked if the accused could either be a
left-hander or a righthander. The Doctor said,
a right-hander with the victim in a crouching
position. $So that is the Doctor's evidence as
to the cause of death and his opinion as to
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the relative positions of the deceased and the
assailant, if that - Exhibit 1 - was used.

And thaet, members of the jury, is an outline
of the prosecution's case. I don't think I will
be able to finish the defence because it is going
to take some time, so what I intend to do is to
go to e certain point and adjourn for lunch.

The defence put three witnesses before you:
the accused in his own defence, Adrian Wilson and
Bolton Simpson. The accused told you that he is
an Upholsterer living at 17 Dames Road and one
Yvonne Rutherford is his girlfriend. On the 8th
of July.. last year - on a lMonday - at about 7.00
pP.m. he was about to go down from Rosemary Lane
to Laws Street, he was with Ronald Linton and
Boltcn Simpson and as he was about to reach the
corner he heard the voices of both male and female
and he recognised the voice to be that of his
girlfriend, Yvonne Rutherford; that he turned
down Rosemary Lane and he saw a fellow running
down a girl with a knife. He did not recognise
the fellow at that time but he later recognised
him as Orville Fearon, otherwise called Shearer,
and the girl he was running down with the knife
was Sonia. He said Sonia had on a 'ganzi', it
was cut in the back,and he saw the cut in the
back after he had seen the running.

The accused told you that ne felt annoyed as
a result of what he saw, that iz the running down.
He said that he continued walki.~g down Rosemary
Lane. He met two boys on the way and those boys
were Orville Fearon, the deceased, and Anthony
Wilson, one was holding a bicycle, that is
Anthony Wilson, and the deceased hzd just come
back from running down the girl. The question
now: "Did you say anything to Icaron or Wilson?"
Answer: "I spoke to Fearon, I told him that it
was not right for him to ride a bicycle on a
pedestrian's foot and having be=n spoken to to
come off the bicycle and kick and box that
person". The accused said that he, the deceased,
pulled a ratchet knife from his pocket. He did
not have a knife on him but he sterted to rub his
hand over his pocket to pretend that he had
something. He spun around and asked if anyone
had a knife. No one answered nor gave him any
knife." At that stage he, that is the deceased,
gave Antkony Wilson his cycle to hold and was
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coming at me with his knife. I turned and
walked away from him."

Members of the jury, as I review the
evidence of the accused let me remind you at
the same time of certain discrepancies that
you are going to face when I review the evidence
of the witness Bolton Simpson on certain points,
for the accused told you that he saw a fellow
running down a girl with a knife and the girl
was Sonia; Bolton Simpsn said he was with
the accused from Laws Street, he knew Sonia -
as a matter of fact he knew Sonia two months
before - and he did not see Sonia. If then
Bolton Simpson was with the accused, would he
not have seen this incident.- the deceased
chasing the girl with the knife? The accused
told you that the deceased gave Anthony Wilson
his cycle to hold and was coming at him with
the knife, but Bolton Simpson does not tell
you anything atout that. What the accused was
saying is that the deceased wanted to attack
hinm there and then with the knife; Simpson
does not say anything about that. If what the
accused is saying is true and Bolton Simpson
was there wouldn't he have seen that too?

Why this discrepancy and he said he was there?
All those are matters for you.

I continue the accused's story: He said,
"I turned and walked away from him. The
deceased turned back and took the cycle from
his friend. I looked around and saw him
riding with an open knife in his hand. I
quickened my pace to reach the yard I was
going. The deceased said to me that he was
going for a cutlass which is bigger than a knife,
and he rode down the lane with his friend,
Anthony Wilson. They both were together when
the deceased said that he was going for a
machete. I took a machete from the yard."

Now, I pause liere agein so as to show you
the different parts of the evidence. According
to the accused the deceased rode his bicycle,
telling him, "I am going for something bigger
than a knife." In cross-examination he told
Mr. Gordon, "As I was about to step into the
yard the deceased told me he was gZoing to
get something bigger." So as he was about to
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step into the yard of this man, Adrian Wilson ~--
so he, stepping in the yard, the deceased
passing on bicycle and said he is going for a
machete. But Bolton Simpson doesn't tell you
that. Simpson told you that when the deceased
said that he was going for a machete which is
bigger than a knife, he was about from here to
that wall one and a half times from the accused
at the time. If that is so, then something
seems to be wrong; so it would not be when the
accused was abreast of Adrian Wilson's gate as
he said. Now, he said ;; well I am going to take
you back to where he said he toock the machete.
He said when the deceased said he was going for
something bigger than a knife he felt frightened.
He said, "I went to the kitchen, took up a
machete, and came back outside." You will
remember, Members of the Jury, when accused was
asked if when deceased Fearon szaid he was going
for something bigger than a knife if he had
taken Fearon seriously, and he said he did.

The Prosecution is saying or suggesting that the
only reason the accused had to lLave gone inside
that yard, armed himself with a machete, come
back outside, walked fast down Fosemary Lane,
was to attack the deceased. The Defence on the
other hand suggests that since Yvonne Rutherford,
the girlfriend of the accused, who had
quarrelled with deceased and was still out on
the street, the accused, like a good common-law
husband, armed himself and went back on the
street to protect Yvonne.

Mr. Foreman and Members of cvne Jury, we will
now take the adjournment until 2.00 o'clock
today. When I return I will not be long in
concluding my summing-up. FPlease remember the
advice I have been giving you evar since this
case started, that is you are r:t to discuss the
case with anyone, and let no onz approach you
concerning it.

HIS LORDSHIP: Yes, Mr. Foremen and Members of

the Jury, before the luncheon zdjournment was
taken I was dealing with the question of the
accused going inside the premises of Adrian Wilson
for this machete and going bacix on the street

with it. Mr. Brown in his addrcss to you told you
that the defence is not saying chat Yvonne
Rutherford, the girlfriend of the accused, was in
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Jeopardy with the gang or the dececased but 1
only gave you that view on the evidence whether
that was the reason why the accused went and
armed himself with the machete and returned to
the street with it because the deceased said

he was going for a machete which is bigger than
a knife, whether the deceased would have done
something serious either to Yvonne or himself.
You will remember the accused said when the
deceased said he was going for something

bigger than a knife, a machete, he took the
deceased seriously, or was it according to the
view put forward by the Prosecution that the
accused went and got this machete, came out back
on the street with it hoping that he would see
the deceased and the first opportunity he got
he would attack him. It is my duty to point
out those views to you, Members of the Jury.

The accused still in his evidence, was asked
these questions, and I will read them to you as
well as the answers:

Q. Why did you take the machete out of the yard
at 327 Rosemary Lane?

A. Because the peovle in the yard tell me how
the fellows them stay out there, that is
the members of the Max Gang.

Q. Do you persoxnally know any of the boys or
people in the Max Gang?

A. I only pass and see then.
Q. Where do you pass them?

A. At the corrzr of Barry Street and Rosemary
Lane.

Q. On this night when this thing heppened, did
you kncw the names of any of the boys in the
Max Gang?

A. The one them call "Pamipidou", sir.

You will remember, Members of the Jury, the
accused was asked this question by the court:

Q. How lorg have you information about the Max
Gang? Was it that night you were hearing
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about it or you were hearing about it
before?

A. About eight months, sir.

Q. Having heard or having information about this
Max Gang, have you ever seen the gang or any
member of them in operation?

A. One time, sir.

Then you will remember, Members of the Jury, he
said it was a fight between the Max Gang set of
fellows and some other boys. He said this fight
took place at the corner of Arnold Road and Danes
Road. Then he was asked by the defence:

Q. Have you ever seen Orville Fearon, the deceased,
with that gang?

A. Most of the time it is only he and Wilson I
see riding pass.

Q. Have you ever seen Anthony Wilson with boys
from the Max Gang.

A. Yes, sir.

So, Members of the Jury, he has said he has seen
the deceased Fearon and Anthony Wilson riding
pass, he has seen Anthony Wilson with boys from
the Max Gang, but he has not said he saw deceased
with the Max Gang or that deceased was a member
of the Max Gang.

No doubt, Members of the Jury, you will ask
yourselves that since the deceased and Anthony
Wilson were working hand in hand and the deceased
was armed with a machete, why is it that Wilson
did not arm himself with one also. Those are all
matters for you, Members of the Jury.

Accused continues by saying while he was
walking towards the bar he heard someone say, "see
the bad men them dey." He said he spun around
after hearing that, and he saw deceased with a
cutlass in his hand standing before him in a
chopping motion. He said at the time the deceased
was about two feet away from him, about an arm's
length, he said. At that time, he said, he had
his machete in his hand, in his right hand, and
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he swung his machete at deceased's machete.
To use his words, ne said, "it seems like
both cutlasses not in the air, and I saw
deceascd stagger back".

Q. When you swung your cutlass did you
intend to do the deceased grievous bodily harm
or any injury?

A, DNo,sir.

Q. When you swung your machete, what did you
mean to do with the machete?

A. I only mean vo hit his own out of his hand,
sir, because he had it in a threatening
position.

He said, "when I swung my machete at his machete
I was facing him." He said at the time he was
on a higher plane than the deceased. You will
remember the doctor in his evidence told you
that the deceased or the victim would have to
be in a crouching position, or a crouching
position would have been ideal for him to have
received the injury he saw. You will also
remember that learned Counsel for the Crown
asked the doctor in what position the assailant
and the victim would have to be in for that
injury to have been inflicted, and the doctor
sald facing one another, and that the ideal
position for the victim to have received that
injury, would be a crouching position with

the victim facing the assailant. According to
the accused the deceased was in the Lane and

he was standing dove him at the time. And,
Members of the Jury, it would depend on the
height of the accused and the height of the
deceased; would the accused be able to reach
the deceased with the machete to cause the
wound tie doctor described. I think the accused
told you he is taller than the deceased, he was
about four inches taller. He said when he saw
accused fall to the ground about nine people
were there, but only Linton and Bolton were
connected to him, and he said he was referring
to the witness Bolton Simpson.

Accused went on to say, "after deceased
dropped I stood there for a moment, and
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Anthony Wilson who was holding deceased's bicycle
throw down the deceaged's bicycle that he was
holding and take up the cutlass, that is the
cutlass the deceased had in his hand." He said
Anthony Wilson rushed at him, accused, with the
cutlass and he turned and ran up the Lane.

He said he ran to Wildman Street, and you will
remember the route he said he used which
coincides with the route Anthony Wilson told

you he used to chase the accused. He said he 10
eventually went to Sutton Street, and the next
morning he went to the Allman Town Police Station
and made a report. You will remember he told you
his father is a Special Constable. He said he
saw Corporal King on the morning of the 9th July
and told Corporal King what had happened. He
said he then took Corporal King to 15 Sutton
Street and handed him the machete. Well, lMembers
of the Jury that was his evidence in chief.

Then he told you that he ran to Sutton Street 20
where he stopped at the back gate of the Central
Police Station and next morming he went to
Allman Town Police Station and made a report -
remember he told you at that stage that his
father is a Special Constable - and later that
morning, the morming of the 9th of July, he saw
Detective Corporal King. Then he told Corporal
King what had happened and he took Corporal King
to 15 Sutton Street and handed him the machete.
So that is his evidence-in-chief. 30

Now,he was cross-examined and certain high-
lights of the cross—examination -- the first part
of the cross—-examination was, how long he had known
Pampadou as a member of the gang. That 4id not
really take us any further in the case; but he
told Mr. Gordon, "I came out armed to meet
Fearon." He said, "After Fearon pulled his knife
I felt my pocket so that he may believe I had one.
There was nothing to prevent me from staying in
the yard of Adrian Wilson." You see, it was being 40
put to him: why not stay in there if your story
is that your girlfriend, Yvonne, had come down to
visit someone in Wilson's yard? You hear the
man go down, telling you he is going to bring a
machete bigger than a knife; stay in the yard
until when the girlfriend comes. That is the
argument of the prosecution. He said, "I came
out armed to meet Fearon." Now, what he came
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out armed to meet Fearon for? Did he come In the Home
out - because he is giving this evidence Circuit Court
wnder cross—examination - did he come armed
tc meet Fearon, to attack Fearon, whether

Fearon put anything to him or not? To No.1l3
attack him with the machete as a result of _

this kicking and beating of this woman? Summing Up
or was it to meet Fearon, believing that

Fearon had gone for his machete, as he said %%Zg January

and he would be passing up the lane again,
and he had his girlfriend outside there to
protect, and he can walk up the street just
like Mr. Fearon without being molested and
attacked by anyovody and therefore he was
preparing himself to meet any attack by IMr.
Tearon whilst he is lawfully, like anybody
else, walking on the street? That is a
matter for you.

(continued)

Then he went on further - Mr. Gordon
pressed him further - he said he did not know
that he would have got a machete in the yard.
"I came out the yard as I did not live there.
Both Fearon and Anthony Wilson passed the
yard of Adrian Wilson. Fearon called to me
and said he was going for & machete which
is bigger than a knife. At that time I was
living at Woodford Fark. My girlfriend
used to go to lNosemary Lane to spend time
with people and I used to go for her. 1 had
to waii until my girlfriend came from the
shop". The question again: "Why you didn't
wait in the yard until your girlfriend came?
because your girlfriend would come there to
find you there; that is the place she had
gone?" Then he said that - dealing with
the question of his attempting to hit out
the machete out the hand of the deceased:

"T aimed a fairly good aim at the blade of
the machete. The machete was in a chopping
positior so that if it had come down it would
have chopped me. Shearer had a short

cutlass, about that - he showed us a length -
and about this - acd he showed the width - and
you remember when he was giving evidence 1
think he used this to give an indication of
the length of the machete, a short machete
which they call a bill machete.

Then now, he told you, members of the jury,
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under cross-—examination, that he was annoyed
when he got this report from his girlfriend
and that when he went to speak to the
deceased he really went to speak to him and
not to have it out with him. What he means is
that he did not go there to have any fight
with him or to cause any trouble, he really
went there Jjust to talk with him. And I
continue with the cross-examination: IHe told
Mr. Gordon, "As I was about to step into the 10
yard the deceased told me he was going to

get something bigger than a knife." Now,

this yard is the yard of Adrian Wilson. I
think I have already dealt with that point,
and I think I told you there is a discrepancy
between the accused's evidence and that of
Simpson. The contention of the prosecution is
that Simpson was not there at all.

Now, he continues his evidence under
cross-examination: He said when he took the 20
cutlass from Adrian Wilson's yard he was
still annoyed. "When I went into the street
I was still annoyed. I was annoyed because
when he was going down the street he said I
should wait until he came back. I was looking
out for him. I knew if he came back he would
come up the street and pass the shop or bar.

I was above the light. I was on a look-out
for Fearon". Hear again, members of the Jjury,
was he on the look-out for Fearon to attack 20
Fearon with this machete which he had, whether
Fearon did anything or not? or was he on the
look-out for Fearon, having regard to what he
told you that Fearon had said to him, and
having regard to the fact that his girlfriend
was still on the street and he would have

to - to use Mr. Brown's language - protect her
and to look for her.

Under further cross-examination he said
that when he swung the cutlass he did not 40
intend the cutlass to catch the head of the
deceased. "The first hostile move towards
me after the chopping was when Anthony Wilson
rushed at me with the cutlass.”" I think I
dealt with that point, that when he saw tke
deceased fall Wilson dropped the bicycle and
rushed at him with the cutlass. And you
remember, to the court now - the last part -
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he said, "I believe Fearon was serious when he
said I should wzit until he came back." And
under re-examination by Mr. Brown, he said,

"I was looking for Fearon to come from down
the lane because it was down the lane that

he rode. I did not know where Fearon lived.
There is another girl named Pamela Evans and
she i1s the girlfriend of Adrian Wilson.

So, members of the Jjury, you have now the
evidence of the accused,both in cross-
examination and in re-examination - his story
that he put to you. I have not yet dealt
with the question of self-defence or whether
provocation will arise, so I am going to deal
briefly with the other two witnesses called
for the defence, Adrian Wilson and Bolton
Simpson. You remember Adrian Wilson; it was
his yard that the accused got the machete
from; it was his yard at 32} Rosemary Lane,
according to the accused, his girlfriend,
Yvonne, had gone. Wilson told you that he is
a friend of the accused, and his, Wilson's
girlfriend is a friend of the accused's girl-
friend too. And Wilson was a prosecution
witness up to the stage of the preliminary
enquiry. As a matter of fact, his name
appears at the back of the indictment. I have
already explained that to you this morning.

Now, I make one comment here which learned
counsel, Mr. Gordon, made on a question that I
put to him when he was cross-examining Wilson.
You remember Adrian Wilson in the early stage
of the cross-examination by Mr. Gordon told
you that he, Wilson, was beaten by the police
and that because of the beating some of what
he told the police in the statement is not
true at all, it is the beating that caused
him to say that; and he went further and he
told you that when he gave his evidence at
the preliminary enquiry he had got his
beating already and, as a matter of fact, he
was still feeling pains up to that date when
he was giving evidence at the preliminary
enquiry. So then, even before Mr. Gordon
started to cross-examine him, you may think,
members of the jury, that Adrian Wilson had
put before you circumstances showing how he
gave his statement and circumstances under

In the Home
Circuit Court

No.1l3

Summing Up
31st January
1969

(continued)



In the Home
Circuit Court

No.1l3

Summing Up

(continued)

226.

vhich he gave evidence on oath at the
preliminary enquiry, in which he himself is
saying, "It is not everything 1 said is correct,
bearing in mind that it is the beating which
caused me to talk that in the statement and so
forth." So he was putting before you facts
which would cause you to think carefully whether
you can accept anything at all from him or
something from him or what.

Now, when lMr. Gordon was cross—examining 10
him you remember I asked him, "“How are you
going to put the statement to this witness and
you have not challenged the point that he said
he was beaten up to give his evidence?" Well,
counsel continued his cross-examination. He then
suggested to Wilson that what he told you, that
he was beaten by the police, is not true. He
says it is true and he can, to use his term,
'verify' that he got the beating.

Now, Mr. Gordon further made the observation 20
that the defence, having called Wilson, is
putting him up as a witness of truth; Dbdut I do
not think that was a well-considered view because
if Adrian Wilson is being put up as a witness
of truth the prosecution should put him up
since his name appears on the back of the
indictment. In other words, his evidence would
be capable of belief and it would be now a good
point as was taken by learned counsel for the
defence, that if the witness is capable of 30
belief hc should either be examined by the
prosecutor, his name having appearsd on the back
of the indictment, or be put up for cross-
examination. In such a case, Members of the
Jury, what the Prosecution can do is to make
the witness available, and if he be a material
witness and do not call him, any sensible jury
would know that the Prosecution would not rely
on him at all. So the Prosecubtion decided to
leave him 2t that. 1t is a matter for you, 40
Members of the Jury, whether you will accept
the whole of nis evidence, or you will accept
a part and reject a part - common-~sense is the
whole thing.

Well, Wilsen was put up, and what Wilson
told you in substance is this: He was in his
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bed lying down; while relaxing he heard the
voice of the accused in the yard, his yard is
323 Rosemary Lane. Before that while he was
at his house he said he got a report
involving his girlfriend Pamella Evans, and
after he got this report he heard something
and went outside of his house, and to use his
word, he said, "I went outside into the yard
and I hear a sound."

Q. What did the sound sound like?
A. Like two metal lick together.

He went on to say, "I hear a shout for murder
coming from outside, that is in Rosemary Lane,
and I look outside and 1 see a man lying on
the ground with a machete in his hand, and the
man was the deceased, and the machete was a
short one. 1 see Anthony Wilson come up and
take the machete out of the deceased's hand,
and he and others run up the Lane, five others
and him run up the Lane. When I look out I
didn't see the accused but I see other people,
about ten of them in the Lane, mostly men,
that time the deceased was lying on the
ground. I know nothing about the Max Gang.
That night was a dark night, and when I look
out and see the person lying on the ground I
couldn't make out who the person was, it was
after I hear the people shout that 1 know

who it was or I would not know at all."

What he said supported what accused told you
about two metals. The question is, did the
deceased make an attack on the accused with

a machete? You will remember the lengthy
cross-examination that went on as to the

evidence he gave at the Preliminary Examination.

He said at the Preliminary Examination he had
already got his beating and was still feeling
pains.

During all this long cross-examination of
this witness, he said this: "The truth is I
didn't see Derrick, I saw a crowd chasing
and running up the road". Later on he said,
"I saw a crowd chasing Derrick up the road."
In re-examination he said, "The truth is I
saw a crowd chasing Derrick up the road, and
when I went to the fence I saw the deceased
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msn lying on the ground with a machete in his
hand." ©So, Members of the Jury, he told two
truths, the first one was that he saw no one
chasing Derrick, and the other truth is that
he said he saw a crowd chasing Derrick. You
will say, llembers of the Jury, what weight you
will give to his evidence, because at one time
he says one thing and another time he says
something different. So, to use the Jamaica
words, "he has changed his mouth". It is a
matter for you to say, Members of the Jury, if
you will rely on the evidence of this witness.

Bolton Simpson was the last witness, and he
supported what accused said that is at all times
he was with accused and Arnold Linton. He said
between the hours of 7.30 and 8.00 p.m. he was
at the junction of Laws Street and Rosemary Lane
with accused Irving and Arnold ILinton. He said
he remained there for about five minutes. He
says he knows Yvonne Rutherford. While he was
at this corner he did not see Yvonne Rutherford
but he heard her voice. While accused, Linton
and himself were down Rosemary Lane, a crowd
arrived. He said they were going towards Barry
Street. He says there is a shop on the right
hand side of the street going down, and the
crowd from him was a distance of one and one
half times from this wall to that. While the
three of them were walking down Rosemary Lane he
saw a black bicycle lay across the middle of the
road. He said accused went and spoke to the
deceased Tearon by asking him what had happened
between him, deceased, and his accused's girl-
friend. Well he said deceased did not reply to
accused, but deceased drew a ratchet knife from
his pocket and said to accused, "if you want to
fight to some R.C's, let us fight, but I am not
going to argue with you." He said, "accused
asked for a knife but I didn't see anyone give
accuscd a knife. As deceased heard accused
asked about knife he jumped on his bicycle and
rode down Rosemary Lane saying he is going for
something bigger than that." He has not said
anything about Sonia; that he had seen deceased
chasing Sonia. If he was with the accused as he
gaid, then you may probably say how he has not
told you anything about seeing the deceased
chasing Sonia. He said he saw accused when
deceased rode off saying he was going to get
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something bigger than a knife. Well he said In the Home
he gaw accused about five minutes after while Circuit Court
he, witness, was standing at a bar door at
the corner of Rosemary Lane and Barry Street,
and he was with Linton at the time when he No.1l%
saw accused. He said accused came and spoke to

them. He said, "as I was about to walk off to Summing Up
go up Rosemary Lane at a shop where Yvonne was,

I saw two men riding two bicycles coming from %égg January
Rosemary Lune going in a northerly direction." (continued)
He said the menwere riding side by side, and he
heard one of the men say to the other, "see him
there". He said the deceased then came off his
bicycle slowly. Well, I should have told you
this: he said the two men he saw riding these
bicycles were the deceased and Anthony Wilson.
Yes, so he said the deceased came off his bicycle
slowly with a bill machete in his hand. Asked
what was a bill machete, he said it is a
machete that is used for chopping coconuts.

He said deceased gave Wilson his bicycle to
hold and the deceased asked accused if he was
ready for a fight and accused did not answer
him. He said he then saw deceased coming
towards accused with the machete in a certain
manner. You remember the witness demonstrated
the manner he saw deceased was coming towards
the accused with the machete, then he said he
saw accused did something with his hand as if
he was bowling, in a fast manner, and he heard
both machetes clashed like two metals. He

said the deceased got chopped and fell, or
rather, the deceased stepped back and dropped
in the road. Anthony Wilson then took the
machete deceased had and chased the accused up
the Lane. If what this witness tells you is

the truth, that is, he saw deceased go up to
accused with the machete and accused did
something with his hand and machete in fast
bowling manner and he heard the two machetes
clashed like metals in the air, the deceased
got chopped, stepped hack and dropped on the
ground, you will probably say how is it

accused is saying to the Corporal that a whole
heap of them come to beat him and he took the
cutlass and chop him. This witness is saying

1s that he was walking with the accused and

was with him but he did not notice that

accused had any machete until he saw him with
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one, with a bill machete in this bowling motion.

He said the deceased went up to accused with a

machete and asked him if he wanted a fight;

he went up to accused 1n a chopping motion as

if he was going to chop accused and accused

moved his hand with his bill machete in a

bowling motion and both machetes sounded like

when two metals clash in the air. Now, Members

of the Jury, you will have to decide what is

the true position. 10

In cross-examination he was asked if he was
there, and he said he was. lie said when the
accused came to him at the bar the accused had
nothing, and when he saw him the bill machete
in this bowling motion, he doesn't know from
where he got it. He says he knows Sonia, and
he did not see her around. He said he heard
accused asked deceased why he kicked his girl-
friend, and deceased said, "I don't want to hear
any argument, if you want to fight, Jjust fight". 20
Well this witness confirmed what the accused
said, in that after the deceased fell, Anthony
Wilson took the machete the deceased had in his
hand and chased the accused.

But he said the accused did not run down the
deceased. And then, dealing with his knowledge
of Sonia, this was what he said: "I said I was
with the accused from Laws Street; he walked
to the corner of Laws Street and Rosemary Lane.
I know ESonia; I know her well for about two months. 30
I did not see Sonia that night."

Now, members of the jury, that is a review
of the defence. Now, the question that arises
here is this: 1is there evidence that I should
leave to you on the question of self-defence?
You remember Mr. Gordon in his address -~ final
address, of course- he and Mr. Brown prefaced
their addresses to you and told you that anything
they said to you on the law was subject to my
better directions, and Mr. Gordon in his address 40
sugzested that on the Crown's case there is no
evidence to support self-defence - on the
Crown's case. You see, he limits it to that.
He did not say on the whole case. Well, I agree
with him. That is, if you accept the
prosecution's case there is nothing whatever to
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suggest self-defence. On the other hand, there
is evidernce in the case coming from the accused
himself and coming from these two other
witnesses, Adrian Wilson and Bolton Simpson, to
support this sslf-defence. But, members of the
jury, when I say to support the self-defence, I
have already told you that this self-defence
must be displaced by the prosecution as part of
its general burden of proof.

Now, I will explain to you what is self-
defence. Self-defence is based on what is called
self-preservation; that is, if, as is suggested
by the accused, he is going along the street,
whether armed or unarmed, and a man were to
attack suddenly, he has the right, by law, to
take reasonable steps to defend nhimself. TYou
cannot Jjust lay yourself open for a man to attack
you to cause serious injury to your body. You
are entisled to defend yourself. As a matter of
fact, that principle is well entrenched in the
Hundamental Rights section of our Constitution,
that a man who kills another while reasonably
defending himself does not commit any offence
at all. And even long before the Constitution
came we had our Offences against the Persons'
Law, and section 6 of it says: "No punishment
or forfeiture shall be incurred by any person
who shall kill another by misfortune, or in
his own deferce, or in any other manner
without felony." ©So that is the law, and has
always been, but one thing the jury will have
to consider is, first of all, did the accused
man have reasonable grounds to believe that
his limb or life was in any danger from an
attack made on him or threat made to him by
the assailant, who is the deceased in this
case? because he says he attacked him.
Secondly, if yes, did the accused man have
any rcasonable opportunity to escape, that
is, to retreat and to avoid the conflict,
one of the requirements to show that a person
who has been attacked acts in a reasonable
manner, that is what the law requires,
'reasonableness', that is, that he should
retreat, but if there is no opportunity to
retreat or the attack is so hot that it would
be foolishness to retreat he can stand up
right there and then and defend himself, he
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has not got to retreat at all, and that is what
the accused is telling you. If you accept it

he would have been attacked suddenly by this
deceased with a machete on the public street,
and just like no man can come into your house
and chase you out your house, no man has a

right to chase you off the street; you have a
right like himself there. So with the
suddenness of the attack plus the fact that he
is on the Queen's highway, like anybody else, 10
he would not have to retreat at all - but it is
a question for you whether you believe it. Then
the last thing now the reply of the accused,
the means he takes now to defend himself must

be reasonable. MAnd if, as what the accused told
you, he has his machete, the deceased having

his machete it would be foolishness for the
accused to say, well bring your machete come to
let me see if yours is bigger or longer than
mine - mine is long, yours look short. He can 20
match machete with machete right there. So
those are the principles to guide you on this
evidence.

Now I repeat: where a defence of self-
defence is raised, and not only raised but, like
in this case, evidence is brought by the accused
to support it, with his witnesses, he is not
assuming any burden of proof on that point; he
has not got to prove anything, he is only
explaining to you the circumstances under which 20
the man got the cut. The prosecution will have
to disprove it and if on a consideration of the
whole of the evidence you are either convinced
of the innocence of the prisoner that he was
defending hinself as he said, or you are left in
doubt as to whether he was acting in necessary
self-defence, your duty would be to acquit him -
he is not guilty. In other words, then, if you
accept what the accused man told you as to what
happened, ycur duty is to acquit. If you are 40
left in doubt as to whether he was acting in the
necessary self-defence, again your duty will be
to acquit hin.

How does the prosecution set about to disprove
the self-defence - 1 am just reminding you briefly
again, then I will refer to one other matter,
then I will close. The prosecution says that
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Anthony Wilson is a witness of truth and
Anthony Wilson said things favourable and
unfavourable to the deceased. Unfavourable:
that the deceased took out a knife; that

he saw the deccased running down Sonia after
the deceased used harsh words. The prosecution
said that Wilson could have said that when he
saw the hand with the machete it was the
accused's but Wilson told you he had to do
some chasing and when at East Queen's Street
he found out that it was the accused, so

they are relying heavily on the evidence of
Wilson.

Coming G0 the circumstantial piece of
evidence, now, in the case the prosecution
said, well, on the circumstantial piece of
evidence I am not relying on Wilson alone; 1
am also relying on Gallimore. Gallimore heard
a sound as if chopping coconut - the same
thing that Anthony Wilson told you that he
heard. If that is so, then it was not any
metal meeting metal as the defence says.
Furthermore, according to the prosecution,
the case they put forward is that Bolton
Simpson had been called by the accused to
support the story of this sudden attack, when
from all the evidence Simpson was not there
at all, and they show you a different thing
to show that Simpson wasn't there: If what
you say is true you don't have to bring this
person to come and bolster your case. That
is the view., As I told you, any view put
forward in this case, you are under no duty
to accept 1t unless you agree with it.

This is the evidence put forward by the
accused and his two witnesses, particularly
Adrian Wilson, speaking about the clash,

and Bolton Simpson who said he was there and
saw the attack on this accused man, to
support the self-defence.

One other point now, and that is this:
If on a review of the evidence and on a
review most fair to the defence there is
evidence from which the judge may say that
a reasonable Jury could take the view that a
reasonable person could be provoked to lose
his self-control and, in fact, could cause
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the accused to lose his self-control for him to
do what he did, then the judge should leave the
matter to the jury and point out the bits of
evidence in the case for them to consider the
question of provocation; and whether or not
the defence counsel raises it or it is
suggested by the prosecuting counsel, the Jjudge
who is trying the case and helping the jury is
not bound by what they are talking about. If
he thinks, on a fair appraisal of the evidence, 10
that element should be left to the jury, it is
his duty to leave it.

Now,members of the Jury, if, as I have told
you before, you accept what the accused man is
telling you in regard to this attack on him,
or you are left in a state of doubt as to self-
defence, you must acquit him. The question now
is, do I find sufficient material on the most
favourable view to be given to the defence, on
which I could leave to you the issue of 20
provocation? If there was provocation
sufficient to cause a reasonable man to lose his
self-control from something said or something
done or both together by the deceased to the
accused and which actually caused the accused to
lose his self-control, and any reasonble man
would lose his self-control, theu there would be
provocation for you to consider. Now, let me
examine 1t because this point is giving me some
concern, and most of this evidence comes from 20
the accused himself. This is what he said, he
saw the deceased chasing Sonia with an open
knife, and the ganzie which Sonia was wearing
even got cut. Accused alone said it, Adrian
Wilson does not say that, but nevertheless it is
evidence in the case. According to the accused's
story, he saw deceased riding a bicycle, and he
asked deceaszd or rather, he told the deceased
it was not right for him to Tride a cycle on a
pedestrian foot, and deceased did not reply. 40
Well, he s2id he asked deceased why he had to
box or kick the woman, and still the deceased
did not reply but pulled out a ratchet knife out
of his pocket. He said when he saw this he
started to rub his hands in his pccket to fool
the deccased that he too had a knife but he
really did not have any, he was only pretending
that he had. Well he said he spun around and
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asked if anybody had a knife but no one In the Home

answered him. He said deceased handed the Circuit Court
knife to Anthony Wilson, rode away saying he
was goling for a cutlass which is bigger than

a knife. Later we have the accused going into No.1l3
the hone of Adrien Wilson. He did not stop at .
Wilson's home, but he took a machete from Summing Up
Adrian Wilson's home as a protection as he was

J
in search of his friend and returned on the %égg anuary

street with it. He said after coming from .
Adrian Wilson's home with the machete, he was (continued)
walking on the sidewalk in Rosemary Lane. Just
then, he said, he spun around and saw deceased,
and deceased stood in front of him with a
machete in a chopping motion. Before deceased
came in front of him with this machete, he

said he saw deceased riding a bicycle, and as
the deceased came to where he was the deceased
dismounted from the bicycle, and came and stood
in front of him with the machete in his hand

in a chopping motion as if to cut him.

Well, Members of the Jury, those bits of
evidence on an sccumulation are subject to one
thirg, and the one thing is this: was there a
time limit of about five minutes according to
the accused's own story between the deceased
leaving him in Rosemary Lane telling him he was
going for a machete which is bigger than a knife,
for accused said he saw deceased after a lapse
of five minutes, so was there time enough...
well let us say his passion had aroused, was
there time enough to cool off and did not go
back out to the street at all but wait inside
until his girlfriend returned. He said the
deceased used the machete in a threatening way,
but you will ask yourselves whether a reasonable
man would have lost his self-control because of
the words and actions of the deceased, and did
in fact caused the accused to lose his self-
control. TYou will bear in mind, however,what I
told you about this five minutes break. But,
if you say a Jamaican man, notwithstanding
this five minutes break, is going to see a man
come out of his house with a machete in a
threatening manncr would cause a reasonable
Jamaican man to lose his self-control, and did
cause The accusel to have lost his, then acquit
him of murder and consider the question of
manslaughter.
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On this issue of provocation, Members of the
Jury, if you are left in a state of reasonable
doubt as to whether the facts and circumstances
show sufficient provocation to reduce the
killing to manslaughter, you should acquit the
accused of murder and it will be open to you to
convict him of manslaughter. I hope I have
made it quite clear. I think I should point
this out and leave the rest to you.

Now, Members of the Jury, if you accept 10
what the accused man has said, that he was
suddenly attacked by the deceased with this
machete, and even though he was attacked he was
only trying to knock the machete out of the
hand of the deceased man, and if he was acting
in self-defence, it will be open to you acquit
him both of murder and manslaughter. Then I
will remind you that the accused said the
deceased was chasing Sonia with an open knife,
but you will remember this was not corroborated 20
by the witness Simpson. You will also remember
this five minutes break I reminded you about,
and the time for cooling off. You may even say
why did not the accused remain inside the house
and talk with his friend Adrian Wilson until
his girlfriend returned rather than going back
on the street with this machete. That is a
matter for your consideration, Members of the
Jury. If you are satisfied, Members of the
Jury, that the accused acted under provocation 30
and, of course, provocation would reduce the
charge of murder to one of manslaughter; if you
are satisfied that the accused was so provoked,
then you would find him guilt of manslaughter
and not guilty of wurder.

If, on the other hand, you take the view
as put by the Prosecution through the witness,
Anthony Wilson, the main witness, that it was a
deliberate attack made on the deceased by the
accused, that the accused was not defending 40
himself in any way, that there is no question of
self-deferce, you will have to do your duty and
convict the accused on the charge. As regards
this charge against the accused man, from the
start of the case to the finish the burden
of proving guilt rests squarely on the
Prosecution.
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HIS IORDSHIP: Anything more, Mr. Brown?

DEFENCE COUNSEL: (Mr. Brown): Yes, Mi Lord,
my learned friend agrees with me for once.

Mi Lord, in the summing-up I think you
slipped over on the point of self-defence,
because when you told the Jjury that if they
were in reasonable doubt where certain things
are concerned I kmow your Loxdship meant
provocation at the time.

HIS LORDSHIP: Only that?

MR. BROWN: One other point, Mi Lord, and that
is I don't know if the jury quite understood
the difference between Sonia and Yvonne.
Yvonne was the lady who was sitting in court
and the witness pointed her out. Sonia is

the girlfriend of the accused and who was
allegedly boxed and or kicked by the deceased,
and who the accused was protecting.

HIS IORDSHIP: Mr. Brown, I have already told
the jury when it comes to an attack being

made on a woman, girlfriend or not, whoever

it is, a good citizen has the right to use
reasonable means to protect the person on whom
the attack was made.

Q. Anything else?

MR. BROWN: My Lord, Anthony Wilson having
seen his friend lying on the ground wounded,
no doubt had time to cool off, but he was
carrying out revenge by going into this yard,
armed himself with a machete, came out back
and chased the accused with this machete to
chop him.

HIS IORDSHIP: I have dealt with that already.

CROWN COUNSEL: M'Lord, is this another speech
from the defence?

HIS LORDSHIP: I was watching that.
Members of the jury, I will deal with the

last point first. Remember I dealt with it and
was dealing with that point on the witmess's
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evidence, when Wilson told you that just opposite
the spot where the deceased fell was a yard in
which he had gone before, and he went in it and
took out a machete. When he came out he saw the
person walking up the street; then he started to
chase him, and remember I dealt with the right

of citizens who see a felony committed to try to
catch the felon and hand him over to the law.

I think I dealt with that point.

One other point, which Mr. Brown brought
to my attention, which he says was a slip of the
tongue, dealing with self-defence: If you accept
what the accused man is saying - the circumstances
under which he used his machete, that is, the
deceased dismounted off his bicycle, took the
mac hete in a threatening position as if to chop,
and then he uses his machete, he says to hit it
out his hand - bearing in mind what I told you
about self-defence, if you accept that, then your
duty will be to acquit him. If he believes the
man was going to attack him or do him hurt,
bearing in mind that the deceased told him that
he was going to get something bigger than a
knife - if you are left in a state of doubt
whether he was acting in necessary self-defence,
your duty will be to acquit him. Even if you
reject self-defence - and you can only reject
self-defence if the prosecution's evidence is
such that you reject it - you would still
consider the question of manslaughter and the
question of provocation on those points that 1
have left to you. If you are left in a state of
reasonable doubt whether he was provoked, you
must resolve that decision in his favour, meaning
acquit of murder and up to you to convict of
marslaughter.

Is that all right now, Mr. Brown?
MR. BROWN: DMuch obliged, m'Lord.
HIS LORDSHIP: Members of the jury, I am going to
agk you to consider your verdict and tell me what
i1s your decision in due course. If you wish to
retire you may do so.

Time: 3.18 p.m.
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REGISTRAR: Mr. Foreman, please stand.

Q. Members of the Jury, have you arrived at
your verdict?

FOREMAN: Yes.

Q. Is your verdict unanimous on the question
of murder?

HIS LORDSHIP: No. Is your verdict unanimous?
A, Yes, sir.

REGISTRAR: Do you find the accused, Derrick
Irving, guilty or not guilty of murder?

A, Guilty.

Q. This is your verdict? and so say all of you?

A. Yes.

MR. BROWN: M'Lord, it does appear that I owe a
duty in view of the way the registrar,
before being corrected by you, put the
question to the Foreman of the Jury, which
seems, on the authorities, especially R.v.
Gray, to make this an auwbiguous verdict.

HIS LORDSHIP: That this verdict is ambiguous?

MR. BROWN: The way the question was put before
Your Lordship corrected her makes the
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verdict ambiguous.

HIS LORDSHIP: Very well, I have noted that.
You can go and argue that elsewhere.
Just stand, Mr. Foreman. You say your
verdict is umsnimous? All of you agree?

FOREMAN: Yes, sir.

HIS TORDSHIP: And you say that on the charge of
murder the accused is guilty?

A. Yes, sir.
HIS LORDSHIP: Just take your seat.

REGISTRAR: Derrick Irving, the jury having found
you guilty of this indictment, do you wish to
say anything why the sentence of the court
should not be passed on you?

ACCUSED: I am not guilty.
HIS IORDSHIP: Yes, Mr. Brown?

MR. BROWN: M'Lord, as I understand it from the
practice, the accused having been called
upon, albeit that in celebrated practice
which, as your Lordship pointed out about two
months ago, is of respectful antiquity and
should be relegated to the dump-~heap, a
proclamation before you start a murder
indictment applicable to any other offence -
It is a complete farce. If it is to be
respected - and it cannot be respected if
you call upon a person and do not wait for
an answer, 8o I wish to answer. He was
called upon, I wish to answer on his behalf.

HIS LORDSHIP: I thought you were not going to
say anything.

MR. BROWN: I would not have stood up because I,
like nature, do nothing in vain. I stand
up here, m'Lord ....

HIS LORDSHIP: Very well, Mr. Brown, the
allocatus is put.
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BROWN: An allocutus has been pronounced.
If it is to be meaningful I stand now,
m'Lord, even if 1 am to create precedence
as a young man at the Bar to set the record
aright and let them remove useless
antiquity from the legal jargon, or from
the legal procedure. It is completely
purposeless to call upon this man if he
has anything to say when the law says
only one sentence can be passed, to ask
him if he has anything to say why the
sentence of the court should not passed
upon him and then say, go on, hang him.

IORDSHIP: Do you have anything to say?

BROWN: I have a lot to say, m'lLord, but
I1'll say it shortly. M'Lord, I reiterate:
"One to every man and nation comes the
moment to decide ...". The jury have
returned a verdict. I shall not question
it here; I shall question it there. The
gentleman ceases to be a gentleman now that
he has been convicted. He has been
converted into a convicted man. I can no
longer call him Mr. Irving. I call him
the convicted and the condemned man. My
character has not changed but I shall
continue to protect him to the last. All
thet now remains for the time being is for

your Lordship to pronounce the sentence, the

nandatory one as prescribed by law. Your
Lordship pleases.

In the Home
Circuit Court

No.l4

Verdict and
Sentence

31st January
1969

(continued)

LORDSHIP: I nmake one comment, that recently, 1

think it was in last year, by statute this
distinction that used to exist between a
common felony and a misdemeanour has been
abolished, and I hope that those who
recommend reforms in the law will follow
suit.

Anything more, Mr. B:own?
BROWN: No, m'Lord.
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In the Home PROCLAMATION
Circuit Court
SENTENCE
No.l4 HIS IORDSHIP: Derrick Irving?
Verdict and ACCUSED: Yes, sir?
Sentence
HIS IORDSHIP: The jury having found you guilty
%%gg January of the charge of murder, under the law
(continued) there is only one sentence that I can pass,
that you suffer death in the manner
authorized by law.
Time: 3.54 p.m.
In the Court NO. 1
of Appeal
NOTICE AND GROUNDS OF APPEAL
No.15 Rule 43
IN THE COURT OF APPEAL
Notice and Filed 4/2/69
Grounds of
Appeal NOTICE OF APPEAL OR APPLICATION FOR LEAVE TO

3rd February APPEAL AGAINST CONVICTION OR SENTENCE

1969 Criminal Appeal No.12 of 1969

TO THE REGISTRAR OF THE COURT OF ATPEAL

Name of Appellant  DERRICK IRVING

Convicted at the Circuit Court held at
Home Circuit Court

Offence of which convicted  "MURDER"
Sentence "DEATH"

Date when convicted 27th January, 1969
Date when sentence passed 27th January, 1969

Name of Prison St. Catherine Ilistrict Prison
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I, the abovenamed Appellant hereby give you In the Court

notice that I desire to appeal to the Court of of Appeal

Appeal against my Conviction on the grounds aere-

inafter set forth on page 3 of this notice.

Signed  Derrick Irving, Appellant No.15
Signature and address of witness attesting mark Notice and
Grounds of
Dated this 3rd day of February 1969 Appeal
QUESTIGNS ANSWERS ]5_5‘%93" ebruary

1. Did the Judge before whom you were (continued)

tried grant you a Certificate that

it was a fit case for Appeal? No
2. Do you desire the Court of Appeal

to assign you legal aid? No

If your answer to this question is "Yes"
then answer the following questions:-
(a) What was your occupation and what

; Upholsterer
wages salary or income were you
receiving before your conviction? £5 per wk.
(b) Have you any means to enable you
to obtain legal aid for yourself? Yes

Is any Solicitor now acting for you? Barrister
If so, give his name and address: V. Blake 11
Duke Street Kgn.

Do you desire to be present when

the Court considers your appeal? No
Do you desire to apply for leave
to call any witnesses on your appeal? No

If your amnswer to this question is"Yes",
you must also fill in Form 22 and send
it with this notice.

GROUNDS CZ APPEAT OR APFLICATION

The Judge misdirected the Jury on law and
on evidence.

The verdict was unreasonable having
regard to the evidence.

Witness. A.R. 7?7%? wrds. i/c St.Cath.D.P.
3/2/69
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NO. 16
ADDITIONAL GROUNDS OF APPZAL

IN THE JAMATICA COURT OF APPEAL (Filed 24/2/69)
CRIMINAYL APPEAL NO.12 of 1969

APPLICATION FOR LEAVE TO AFPPEAL AGAINST
CONVICTION IN THE HOME CIRCUIT CCURT,
KINGSTON ON THE 31st JANUARY, 1969.

REGINA VS. DERRICK IRVING - FOR MURDER
TAKE NOTICE that the following are the additional

Grounds of Appeal on which the Appellant will crave 10
leave to rely inter alia at the hearing of the
Application for Leave to Appeal herein as to

reasons why the Conviction should be quashed:-

3

5.

That the Learned Trial Judge frequently and
improperly interrupted Learned Defence Counsel
so that he never had an opportunity of putting
his defence fairly before the jury, arnd that the
Learned Trial Judge at the same time disparaged
the defence which was being put forward and
indicated that he regarded the defence as devoid 20
of foundation. He thereby disparaged the defence
which defence counsel was gallantly endeavouring
to lay before the jury, and hi conduct was very
discourteous and showed pronounced signs of
impatience, which cumulatively and positively and
actively obstructed defence counsel in the
pursuit of his task, which conduct was
prejudicial to a fair trial, resulting in an un-
satisfactory and unsafe verdit. REGINA vs.

HIRCOCK, FARMER AND LEGGET (1969) 2 W.L.R. 29 20
eg. Vs, 3 r.App. R.37, C.C.A.

Reg. vs, %Ebert Gaiﬁz J.C.A. No.l1ll of 1967,
eg. VS. ns, ohnson et alia J.C.A. Nosg.200,
25%, 202 ol 1967

The Learned Trial Judge failed to sum up
adequately as to the Law on Self-Defence relating
it fairly to the defence as put forward by the
accused, thereby inviting the jury to reject the def-
ence of self-defence which was in no way negatived
by the Crown when raised by the Defence, but rather 40
supported by the evidence of the Crown witnesses.

On the evidence adduced by the Crown there was
such positive evidence by the sole eye-witness
Anthony Wilson that he mneither recognised the
assailant with machete in hand when he heard the
sound nor saw the accused when he heard the sound
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or saw the machete lifted at the deceased, that In the Court
there was not one scintilla of evidence implic- of Appeal
ating the accused as the assailant. There was
therefore no more than mere suspicion as to the

identity of the accused at the Close of the Crown's No.16
case, and in the circumstances the Learned Trial

Judge erred in law when he abdicated his clear Additional
duty in Law to direct the Jury to return a formal Grounds of
verdict of "Not Guilty" without calling on the Appeal

accused for a defence. Reg. vs. Leonard Atter The 20th February

Times 22/3/56 page 16 Col.4 Reg. vs. Roy Hamillton 1969
and Winnifred Rickets J.C.A. Nos.83, 78 of 1966. (continued)
Practice Direction (1962) 1 W.L.R.227.

The Learned Resident Magistrate improperly tried
to rehabilitate the Crown witnesses who were dis-
credited in material aspects in cross-examination
while disparaging the defence witnesses who had not
even been sheken let elone discredited in cross-
examination; especially as to the attack with a bill
machete by the deceased on the accused; especially
when Anthony Wilson threw away the said machete which
was therefore not available as an exhibit like the sow
machete made available by the accused.

The Learned Trial Judge by his inadequacy in
sumpation mis-directed the jury as to reasonable
inferences to be drawn by them especially in relation to
blatant discrepancies in the Crown's case, and indeed
invited the jury to draw inferences from portions of the
testimony of the witnesses mutually contradictory,
thereby leading to a miscarriage of Justice.

The Learned Trial Judge misdirected the Jury in that
he omitted to put the defence adequately to the Jjury
with particular reference to the necessity to defend
himself and his girl-friend from personal injury of
which he had reasonable spprehension amd to fairly com=-
pare the passive conduct of the accused with the
sustained belligerent behaviocur of the deceased as
described by Anthony Wilson immediately preceding the
fatal chopping, which would have been predominantly in
support of the defence of Self-Defence. He also failed
to relate the Doctor's evidence to the defence with
particular reference to the fact that accused was
taller and on higher ground than deceased at the time
of frontal attack, which is similar level to crouching
position as indicated by doctor as a possible position
for a frontal attack.

The manner in which the alleged unanimous verdict
of Guilty was asked for given and received by the Court,
rendered 1t an aubiguous verdict as there was no effort
made to ascertain if it was an agreed verdict to Murder or
albeit if the jury understood the meaning of unanimous.
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WHEREFORE THE AFPFELLANT PRAYS:~

of Appeal

1. That the Conviction be quashed and the

sentence set aside.
No.1l6

2. That the Appellant be furnished with the
Additional Full Transcrip% as it will be necessary to
Grounds of support some oI the grounds of appeal.
Appeal

20th February 5

1969
(continued)

No.l7

Particulars
of Original
Grounds of
Appeal

15th July
1969

That this Honourable Court may grant such
other relief as may be just.

Dated this 20th day of February 1969
(Sgd.) W. Bentley Brown,
COUNSEL FOR THE APPELLANT.

NO. 1

IN THE COURT OF APFPEAL OF JAMAICA
CRIMINAL APPEAL NO.1l2 of 1969

(Filed 15/7/69)

APPLICATION FOR LEAVE TO APPEAL
AGAINST CONVICTION IN THE HOME
CIRCUIT COURT, KINGSTON, ON THE
31st JANUARY, 1969.

REGINA

Vs, )

FOR MURDER

DERRICK IRVING )

TAKE NOTICE that the following are the

10

20

particulars to Ground 1 of the Grounds of Appeal
filed by the Applicant on the 4th February, 1969:-

(a) The Learmed Trial Judge failed to direct the
Jury adequately as to the defence of the
Applicant.

The Applicant had stated in his evidence

"T swung my own (cutlass) at the cutlass that 30
he (decessed) had in his hand sir."
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And later - Q. "When you raised your
machete did you intend to
do grievous bodily harm

or injury?"
A. "No sir."
(See page 102 of the transcript).

On this statement the defence of accident
arose and also killing without intention to
cause serious injury which would be manslaughter.
Nowhere in the summing-up was the law applicable
to these situations ever put to the jury and
the applicant thereby was deprived of the
opportunity of an outright acquittal or of a
verdict of manslaughter.

This non-direction amounted to misidrection.

(b) The Learned Trial Judge misdirected the
jury bty discrediting the evidence of the
defence witness Adrian Wilson when he
impliedly told them that if Wilson is to be
a witness of truth the prosecution would
have called him.

(See page 204 of the transcript).

FURTHER TAKE NOTICE that the Applicant will
seek leave to argue the following additional
Grounds of Appeal:

The Learned Trial Judge wrongly rejected
the evidence of what the Applicant's girl-
friend told him immediately before the
incident. This evidence is admissible not
in proof of the truth of what might have
been said but to explain the conduct of
the accused at the time of the incident in
particular in a case of this nature where
a defence of provocation arose. The
Learned Trial Judge however wrongly rejected
this evidence as being heresay.

(See pages 92 and 9% of the transcript).

WHEREFORE THE APPELLANT PRAYS:-

In the Court
of Appeal

No.1l7

Particulars
of Original
Grounds of
Appeal

15th July
1969

(continued)
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of Appeal
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Particulars
of Original
Grounds of
Appeal

15th July
1969
(continued)

No.18

Judgment

23rd July
1969

248.

1. That the conviction be quashed and the
sentence set aside.

2. That this Honourable Court may grant such
other relief as may be Jjust.

DATED the 15th day of July, 1969.
(Sgd.) FRANK PHIPPS, Q.C.

No. 1§
JUDGMENT
JAMAICA
IN THE COURT OF APPEAL 10

SUPREME COURT CRIMINAL APPEAL 12/1969

BEFORE: The Hon. Mr. Justice Waddington F.(Ag.)
The Hon. Mr. Justice Luckhoo.
The Hon. Mr. Justice Edun.

R. v. DERRICK IRVING

F.M.G. Phipps, Q.C., for the appellant
Miss J. Bennett for the Crown.

2lst, 22nd and 23rd July, 1969
WADDINGTON, P. (4g.):

The applicant was convicted in the Home 20
Circuit Court on the 3lst of January, 1969, of
Mirder, and sentenced to death. He now applies
Ior leave to appeal against that conviction.

The case for the Crown rested almost entirely
on the evidence of Anthony Wilson, who said that
at about 6.55 to 7.00 p.m. on the evening of
the 8th of July, 1968, he had ridden his bicycle
to the home of the deceased at 8 lad lane, and
from there he and the deceased rode, taking a
route which lead them up Rosemary Lane. 30
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Whilst riding on the lane, Wilson stopped for In the Court
about three minutes, apparently to speak to of Appeal
someone, while the deceased continued riding
northerly along Rosemary Lane. Wilson caught

up with the deceased at the corner of No.18
Rosenary Lane and Laws Street, where he saw him

speaking to two women in a manner amounting to Judgment
a row. Wilson advised the deceased to stop the 23rd July
rowing and to ride on with him, and just at 1969

that moment he said he saw another girl by the
name of Sonia coming up and she started to
curse the deceased. He said that Sonia ran off
along Hosemary Lane, and the deceased parked
his bicycle on the side-walk and ran after her
but did not catch up with her as she ran into a
yard on the lane. The deceased then rejoined
Wilson and they both rode down Rosemary Lane,
and then they turned back up Rosemary Lane.

On the way up they met a group of four or five
boys who blocked their way, and he then noticed
that the girl, Sonia, was talking to one of the
boys in this group. In the group was the
accused, and the accused came up and spoke to
the deceased. The accused asked the deceased
why he had kicked his girl, and the deceased
replied and asked him if that was what the girl
had told him, and he, the accused, replied, yes.
At that stage, Wilson said that he saw the
accused feeling his pocket, and he then saw the deceased
take out a knife. The accused then asked his

friends around for a knife but no one answered

him., The accused and his friends then started

to walk away fast down Rosemary Lane. Wilson

then told the deceased to shut the knife, and

both of them continued to ride down Rosemary

Lane. They stopped at the corner of Barry

Street and Rosemary Lane where he and the

deceased had a talk and then they started to go

back up Rosemary Lane. The deceased was riding

about a yard in front of Wilson. On the way

up, Wilson said he again stopped for a short

time to speak to someone and then he rode off

after the deceased. As he was about to pass a

shop in which there was a light, he said he

saw someone come from the right and go up to

the deceased, who dropped his bicycle, and the

person who came up ran after the deceased. He

said he saw a hand go up in the air and he saw

a cutlass in the hand and it came down. le

then heard a sound like a coconut was being

(continued)
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of Appeal
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Judgment

23rd July
1969
(continued)
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cut and he saw the deceased drop, falling in

the street. At that time he did not recognize who
it was that had the cutlass in his hand. He

went up to the deceased and saw that he was
bleeding from the back of his head. The person
with the cutlass then started to move away.

Wilson then went into a yard opposite to
where the deceased had fallen - & place which he
had known before - he went into the kitchen,
armed himself with a cutlass and came back out
into the lane. He then saw the person who had
the cutlass going up the street. That person
started to run and he chased after him. The
chase led up Rosemary Lane, along Laws Street,
up Maiden Lane, along East Queen Street, and up
Wildman Street. He said he recognised the
accused when he was chasing him because the
accused had looked behind him, and besides that,
when he got to East Queen Street the accused had
run into a club where there were a lot of lights
around the premises and so he was able to
recognise him. The accused, after he turmed up
Wildman Street, got away and Wilson was not able
to catch up with him. Wilson said that he then
returned to where the deceased had fallen.

There was & crowd gathered at that time, and he
got a taxi, in which he took the deceased Lo the
Public Hospital.

The next materisgl witness was Detective
Cranmer King, who said that on the 9th of July,
he received a telephone message as a result of
which he went to Allman Town Police Station
where he saw the accused. He spoke to him,
after having cautioned him, and told him thet he
was making investigations into the death of
Orville Fearon which had occurred the night
before, and the accused said, "A whole heap of
them come to beat me and I take & cutlass and
chop him." He asked the accused where the
cutlass was, and the accused sa’d, "Come mek me
show you, Sir." The accused then took him to
premises at 15 Sutton Street, Kingston, end from
under a house there he took out a machete which
he handed to Detective King.

The medical evidence showed that the
deceased suffered from a wound -~ a roughly

10
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circular lacerated wound - in the head, extending In the Court
from just to the left midline of the top of the of Appeal
head, to the right, and taking in the right
occipital area. The wound separated & circular
piece of skull and a piece of brain in the

parietal area, and the diameter of the wound No.18

was four and hslf inches. The cause of death

was shock, following injury to the head, and Judgment

the injury was consistent with infliction by a 23rd July

reasonably sharp and heavy instrument. 1969
(continued)

The accused gave sworn evidence in which
he said that on the 8th of July, 1968, at about
7.00 p.m. he was about to go down Rosemary Lane
to Laws Street in the company of Ronald Linton
and Bolton Simpson, and as he was near to the
corner, he heard male and female voices. He
recognised one of the voices to be that of his
girlfriend, Yvonne Rutherford. He continued
down Rosemary Lane, and then he said he saw a
fellow running down a girl with a knife. He
did not recoznise the fellow at the time, but
he later recognised him as Orville Fearon, the
deceased, and tne girl whom he was running
down with the knife was Sonia. He said that
Sonia had on a 'ganzie' and it was cut in the
back. He saw the cut after he had seen the
deceasgsed running her down. He said that he
felt annoyed as a result of what he saw. He
continued walking down Rosemary Lane, where
he met two boys, one of whom was the deceased,
Orville Fearon, and the other, AnthomyWilson.
Wilson was holding a bicycle, and at that time
the deceased had just returned from running
down the girl. He spoke to the deceased and
told him that it was not right for him to ride
a bicycle on a pedestrian's foot, and having
been spoken to, et off the bicycle and kick
and box that person. The accused said that
the deceased then pulled a rachet knife from
his pocket. He, the accused, did not have a
knife on him, but he started to rub his hand
over his pocket pretending that he had
something there. He then asked if anyone had
a knife, but no one answered him or offered
hic a knife. At that stage the deceased gave
Anthony Wilson his bicycle to hold and was
coming at him, the accused, with his knife.
The accused said he then turned and walked
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away from the deceased. The deceased then
turned back and took his bicycle from Wilson
and rode away with the open knife still in his
hand. The accused continued on to a yard, and
he said he heard the deceased saying that he was
going for a cutlass which was bigger than a
knife, and the deceased then rode away with
Wilson. The accused said he went into the
kitchen of a friend of his by the name of Adrian
Wilson, whosge yard was also on Rosemary Lane,
and he took up a machete and came back in the
leane. He was walking towards the bar to the
north, that is to say, up the lane, when he
heard someone say, "See the bad men them deh."
He said he spun around as he heard that and

saw the deceased with a cutlass in his hand
standing before him in a chopping motion. The
accused was then about two feet away from him -
about an arm's length - and at that time the
machete was held in his right hand. He, the
accused, swung his machete at the deceased's
machete in the air, and he saw the deceased
stagger backwards. He was then asked by his
Counsel the question: Q. When you raised your
machete, did you intend to do him grievous
bodily harm or any injury? The reply was:

"No, Sir." A further question was asked:

Q. When you swung your machete, what did you
mean to do with the maschete? A: T only meant
to hit his own out of his hand, Sir, because he
bhad it in a threatening position." The accused
went on to say that after the deceased dropped
he stood there for a moment, and Anthony
Wilson, who was holding the deceased's bicycle,
threw down the bicycle that he was holding and
took up the cutlass which the deceased had in
his hand. Wilson then rushed at him with the
cutlass and he, the accused, turned and ran up
the lane. He said he ran to Wildmen Street,
and eventually he went to Sutton Street, and
then the following morning he went to the
Allman Town Police Station and made a report.
He said he saw Corporal King on the morning of
the 9th of July, and he told him what had
happened. He also said that he took Corporal
King to 15 Sutton Street and handed him the
machete.

Evidence was given on behalf of the defence,
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by Adrian Wilson, who said that he lived at In the Court
32) Posemary Laene, and that whilst he was in of Appeal
his house he got a report involving his girl-
friend, Pamela Evans, and after he got this

report he heard something and went outside No.18
into the yard. Whilst there, he said he heard

a metallic sound "like two metal lick together". Judgment
He then heard a shout for "murder" coming from 2%rd July
outside, that is, in Rosemary lane, and he 1969

looked out and saw a man lying on the ground
with & machete in his hand, and that man was
the deceased. He saw Anthony Wilson come up
and take the machete out of the deceased's
hand and run with others up the lane ~ five
others ran with Anthony Wilson up the lane.

He didn't see the accused, but he saw other
people, about ten of them, in the lane, mostly
men, and at that time the deceased was lying
on the ground. In re-examination, he said that
the truth was that he did see a crowd chasing
the accused up the road.

(continued)

Bolton Simpson, said that between 7.30 and
8.00 p.m. he was at the junction of Laws
Street and Rosemary Lane with the accused and
Arnold Linton. They remained there for about
five minutes, and whilst there he heard Yvonne
Rutherford's voice. Whilst they were walking
down Rosemary Lane, he saw a bicycle lying
across the middle of the road, and the accused
went up and spoke to the deceased, Fearon,
asking him what had happened between him and
the accused's girlfriend. He said that the
deceased did not reply, but, instead, drew a
ratchet knife from his pocket and said to the
accused, "If you want to fight...." using some
bad words, "....let us fight, but I am not
going to argue with you." He said the accused
then asked for a knife, but no one gave him a
knife, and as the deceased heard the accused
ask about a knife, he Jjumped on his bicycle
and rode down Rosemary Lane, saying that he
was going for something bigger than that.
About five minutes later, he said, he was
standing at the door of a bar at the corner
of Rosemary Lane and Barry Street with Linton,
and at that time the accused came up and spoke
to them. He was about to walk off to go up
Rosemary Lane, when, he said, he saw the



In the Court
of Appeal

No.18

Judgment

23rd July
1969
(continued)

254.

deceased and Anthony Wilson riding their
bicycles coming slong Rosemary Lane in a
northerly direction. They were riding side by
side, and he heard one of them say to the

other, "See him there." The deceased then

came off his bicycle slowly, with a bill

machete in his hand. The deceased gave Wilson
his bicycle to hold and the deceased asked the
accused if he was ready for a fight, but

accused did not answer him. He said he then saw 10
the deceased coming towards the accused with the
machete in a chopping motion. He said he then
saw the accused do something with his hand as

if he was bowling in a fast manner, and he

heard both machetes clash like two metals.

He said the deceased stepped back and dropped
in the road. Wilson then took the machete that
the deceased had and chased the accused up the
lane.

On this evidence, the learned trial judge 20
left to the Jjury the issues of self-defence and
provocation. No complaint has been made with
respect to his directions on provocation, but,
as will be seen later, his direotions on self-
defence came in for very close scrutiny and
consideration when dealing with the arguments
on one of the grounds of appeal.

Five grounds of appeal have been argued by
learned counsel for the Applicant. The Court
has given careful consideration +o counsel's 20
arguments but find that there is no merit in any
of these grounds except ground 1A, with which
the Court will deal.

This ground is to the effect that the learned
trial judge failed to direct the jury
adequately as to the defence of the applicant,
in that, on the evidence of the applicant that
when he swung his cutlass which he had in his
hand, he did not intend to do grievous bodily
harm, the defence of accident arose and also the 40
defence that a killing without any intention to
cause serious injury would not be murder, but
manslaughter. It was submitted that nowhere in
the summing-up was the law applicable to these
situations put to the jury, and that the
applicant was thereby deprived of the opportunity
of an outright acquittal or a verdict of
manslaughter.
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During the course of the arguments, In the Court
learned counsel abandoned his submission of Appeal
that on the evidence a defence of accident
would arise, and he confined his arguments

to the defence of killing without intention No.18
to cause serious injury. Learned counsel

submitted that an accused person on trial was Judgment
entitled to have his defence in fact however 23rd July
weak it might be, put to the jury with a 1969
proper direction on the law applicable, and (continued)

that failure to do this would result in the
conviction being quashed. He cited in
support of this submission the cases of R.
v. Dinnick, 3 Cr.App.R.?77 and R. v. Henry
(1963) Cr. Law Review, 6l. The Court agrees
with this latter submission.

It is not disputed that the learned trial
Judge did not give the jury any specific
directions on the question as to whether the
killing could have been a killing without
there having been an intention to cause
serious injury, and the question now arises
as to whether, having regard to the evidence
and to the directions which he gave the
jury on self-defence, it was necessary for
him to have given them any further specific
directions on this issue.

On the Crown's case, leaving out the
question of provocation, a clear case of
murder had been established against the
applicant. The issue of self-defence only
arose in the case for the defence, and
whether or not the applicant had only
intended to disarm the deceased by knocking
his cutlass from his hand without any
intention of censing him serious injury, the
action which he said he took was nonetheless
one which was egsentially in defence of his
person. It therefore becomes necessary to
examine the directions given by the learned
trial judge on the issue of self-defence to see
whether these directions were adequate to cover
all the issues raised by the defence, and if
not, whether the omission to give the further
directions which learned counsel submitted
ought to have been given, would cause any
miscarriage of justice to the applicant. The
directions commence at page 210 of the summing-up
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where the learned trial judge said this:

"Now, I will explain to you what is self-
defence. Self-defence is based on what is
called self-preservation; +that is, if, as
is suggested by the accused, he is going
along the street, whether armed or unarmed,
and a man were to attack suddenly, he has
the right, by law, to take reasonable steps
to defend himself. You cannot Jjust lay
yourself open for a man to attack you to
cause serious injury to your body. You are
entitled to defend yourself. As a matter of
fact, that principle is well entrenched in
the Fundamental Rights section of our
Constitution, that a man who kills another
while reasonably defending himself does not
comnit any offence at all. And even long
before the Constitution came we had our
Offences against the Person's Law, and
Section 6 of it says: 'No punishment or
forfeiture shall be incurred by any person
who shall kill another by misfortune, or

in his own defence, or in any other manner
without felony.' §So that is the law, and
has always been, but one thing the jury will
have to consider is, first of all, did the
accused man have reasonable grounds to
believe that his limb or life was in any
danger from an attack made on him or threat
made to him by the assailant, who is the
deceased in this case? because he says he
attacked him. Secondly, if yes, did the
accused man have any reasonable opportunity
to escape, that is, to retreat and to avoid
the conflict, one of the requirements to
show that a person who has been attacked
acts in a reasonable manner, is that what
the law requires, 'reasonableness.' that is,
that he should retreat, but if there is no
opportunity to retreat, or the attack is so
hot that it would be foolishness to retreat
he can stand up right there and then and
defend himself, he has not got to retreat at
all, and that is what the accused is telling
you. If you accept it he would have been
attacked suddenly by this deceased man with
a machete on the public street, amd just like
no man cancome to your house and chase you
out your house, no man has a right to chase
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you off the street; you have a right In the Court
like himself there. So with the of Appeal

suddenness of the attack plus the fact
that he is on the Queen's highway, like

anybody else, he would not have to retreat No.18
at all - but it is a question for you

whether you believe it. Then the last Judgment
thing now, the reply of the accused, the 2%rd July
means he takes now to defend himself must 1969

be reasonable. And if, as what the

accused told you, he has his machete, and
the deceased having his machete it would

be foolishness for the accused to say,

well, bring your machete come to let me

see if yours is bigger or longer than mine -
mine is long, yours looks short. He can
match machete with machete right there.

So those are the principles to guide you on
this evidence.

(continued)

Now, I repecat: where a defence of self-
defence is raised and not only raised but,
like in this case, evidence is brought by
the accused to support it, with his
witnesses, he is not assuming any burden
of proof on that point; he has not got to
prove anything, he is only explaining to
you the circumstances under which the man
got the cut. The prosecution will have to
disprove it and if on a consideration of
the whole of the evidence you are either
convinced of the innocence of the prisoner
that he was defending himself as he said,
or you are left in doubt as to whether he
was acting in necessary self-defence, your
duty would be to acquit him - he is not
guilty. In other words then, if you
accept what the accused man told you as to
what happened your duty is to acquit. If
you are left in doubt as to whether he was
acting in the necessary self-defence, again
your duty will be to acquit him."

Later on at page 312 he said this:

"Now, Members of the Jury, if, as I have
told you before, you accept what the
accused man is telling you in regard to
this attack on him, or you are left in a
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state of doubt as to self-defence, you
must acquit him."

And at page 215 he said this:

"Now, Members of the Jury, if you accept what

the accused man has said, that he was

suddenly attacked by the deceased with this
machete, and even though he was attacked he

was only trying to kmock the machete out of

the hand of the deceased man, and 1f he was

acting in self-defence, it will be open to 10
you to acquit him both of murder and
manslaughter."

And, finally, at page 217, almost the last words
he left with the jury were these:

"If you accept what the accused man is

saying - the circumstances under which he

used his machete, that is, the deceased

dismounted off his bicycle, took the machete

in a threatening position as if to chop,

and then he uses his machete, he says, to 20
hit it out his hand - bearing in mind what I

told you about self-defence, if you accept

that, then your duty will be to acquit him.

If he believes the man was going to attack

him or do him hurt, bearing in mind that the
deceased told him that he was going to get
something bigger than a knife - if you are

left in a state of doubt whether he was

acting in necessary self-defence, your duty

will be to acquit him." 30

It will be seen from these directions that on no
less than four occasions the learned trial judge
told the jury that if they accepted what the
applicant had told them, then they would have to
acquit him,

This was, in our view, tantamount to telling
them, albeit under the label of self-defence,
that if they believed the applicant that he
merely intended to knock the cutlass from the
hand of the deceased without causing him any 40
serious injury, they should acquit him.

Learned counsel for the applicant submitted
that these were directions on self-defence and
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that inevitably these directions were linked In the Court
to the question which the jury would first of Appeal
have to consider, that is to say, did the
accused man have reasonable grounds to

believe that his limb or life was in any No.18
danger from an attack made on him or threat

made on him by the deceased. He submitted Judgment
that the jury's rejection of self-defence 2%3rd July
could have been based on their finding that 1969

there were no reasonable grounds for the
accused to have apprehended danger to his
life or limb. We do not think that any
reasonable jury, accepting the facts of the
case for the defence, could have come to any
other finding than that there would in those
circumstances be reasonable grounds for
apprehending danger to life or limb.

(continued)

In the face of these directions, which,
in ocur view, were extremely favourable to
the applicant, we do not think that any
further directions on the issue of killing
without intention to cause serious injury were
necessary. If the jury believed what the
applicant had said, then, if they followed the
directions of the learned trial judge, they
would have been obliged to acquit the
applicant, whatever his intention may have
been in striking the blow which killed the
deceased. It seems clear that the jury in
rejecting self-defence must have completely
rejected the factual case for the defence
and accepted that of the Crown. In the
circumstances, this ground of appeal fails
end the application is refused.
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NO.19
ORDER_GRANTING SPECIAL LEAVE TO
APPEAT TN FORMA PAUDERIS TO

HER VEJESTY IN COUNCIL
AT THE COURT AT BUCKINGHAM PATACE

The 25th day of February 1970
PRESENT
THE QUEEN'S MOST EXCELLENT MAJESTY

Lord President
Lord Beswick

Mr. Secretary Thomas
Mr. Hoy

WHEREAS there was this day read at the
Board a Report from the Judicial Committee of
the Privy Council dated the 23rd day of
February 1970 in the words following viz.:-

"WHEREAS by virtue of His late Majesty
King Edward the Seventh's Order in
Council of the 18th day of October 1909
there was referred unto this Comtittee a
humble Petition ofDerrick Irving in the
matter of an Appeal from the Court of
Appeal of Jamaica between the Petitioner
and Your Majesty Respondent setting forth
that the Petitioner prays for special leave
to appeal in forma pauperis to Your
Majesty in Council from the Judgment of
the Court of Appeal of Jamaica dated the
23rd July 1969 which dismissed the
Petitioner's Application for leave to
Bppeal against his conviction for murder
by the Home Circuit Court at Kingston on
the 31lst January 1969; And humbly praying
Your Majesty in Council to grant him
special leave to appeal in forma pauperis
against the Judgment of the Court of
Appeal of Jamaica dated the 23rd July
1969 and his conviction and the sentence
by the Home Circuit Court at Kingston on
the 31lst January 1969 or for further or
other relief:

"THE LORDS OF THE COMMITTEE in obedience
to His late Majesty's said Order in Council
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have taken the humble Petition into
consideration and having heard Counsel

in support thereof and in opposition
thereto Their Lordships do this day agree
humbly to report to Your Majesty as their
opinion that leave ought to be granted to
the Petitioner to enter and prosecute his
Appeal in forma pauperis against the
Judgment of the Court of Appeal of
Jamaica dated the 23rd July 1969 and his
conviction by the Home Circuit Court at
Kingston on the 3lst January 1969:

"AND THEIR LORDSHIPS do further report to
Your Majesty that the authenticated copy
of the Record produced by the Petitioner
upon the hearing of the Petition ought to
be accepted (subject to any objection
that may be taken thereto by the

Respondent) as the Record proper to be laid

before Your Majesty on the hearing of the
Appéal.”

Her Majesty having taken the said Report
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(continued)

into consideration was pleased by and with
the advice of Her Privy Council to approve
thereof and to order as it is hereby ordered
that the same be punctually observed obeyed
and carried into execution.

Whereof the Governor-General or Officer
administering the Government of Jamsica for
the time being and all other persons whom it
may concern are to take notice and govern
themselves accordingly.

W.G. AGNEW
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