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1. This is an appeal from a Jjudgment of the
Court of Appeal of New Zealand (Wild C.J., North
and Turner JJ.) given on 19 March 1971, allowing
an appeal from a judgment of the Supreme Court
OSVNéw Zealand (Speight J.) given on 22 October
1970.

2e The principal question in this appeal is
whether the Respondent (hereinafter called "the
Becard") was obliged to give the Appellant an
opportunity to be heard before it exercised its
power under Regulation 5 (1) of The Secondary
and Technical Institute Teachers Disciplinary
Regulstions 19¢9 to suspend the appellant.

Se The circumstances giving rise to this
guestion may e briefly outlined as follows.

The Kamo High School is situated near Whangarei
in the North Island of New Zealand. It is
under the control of the Board. The Appellant
was engaged as a teacher at Kamo High School

and commenced duties in August 1968. In

1969 the headmaster of the school considered
that the Appellant was not performing his duties
satisfactorily. He had some discussions with
the Appellant. As a result of those discussions
the Appellant, while not conceding that the
headmaster was right in his view, agreed that it
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would te Tvetter if he applied for a teaching
position at some other school. In this he had
no success, and he remained teaching at Hawmo High
School until late in March 1970.

4, In the meantime, unknown to the Appellant,
further complaints in the form of allegations of
unsatisfactory behaviour on the Appellant's part

were made to the Board. The Board thercupon

set up a subcoumnittee to investizate these

complaints in accordance with Regulation 4 of 10
the Secondary and Technical Institute Teachers
Disciplinary Regulations 1569. The sub-

commnittee set up by the Board did not interview

the Appellant but investigated the complaints,

and duly reported to the Board. On 20 iiarch

1970 the Board sent the Appellant a letter, the

terms of which are set out in Wild C.J.'s

judgment in the Court of Appeal. Briefly, the
Appellant was charged with four offences under
section 158 of the Fducation Act 1964. he 20
letter included this paragraph:

"You are accordingly suspended froum your
duties at Kamo High School as from today's
date March 20 1970 pending further
determination of the = charges.”

5. Until he received the letter of 20 larch

the Appellant had no knowledge that his conduct

was under investigation ky the subcommittee.

In particular, the Appellant was not given any
opportunity to wmake any explanation 1o the 30
subcommittee tefore it reported to the DLoard,

and the Board did not notify the Appellant that

it was possible that he might be suspended.

6. Upon receipt of the letter of 20 liarch the
Appellant consulted his solicitors who, on 25

March, wrote to the Board denying the charges,
seeking further %articulars, and asserting that

on the face of it the regulations were

completely ultra vires. The text of this

letter ap ears as Annexure "B" to the Appellant'’s 40
affidavit of 30 July 1970. The letter

included the following sentence:

"Ja cannot see how an investigation by a
committee, set up by your DBoard, could

2e
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properly take place without that committee

at least obtainin:i soue explanation frouw p.20,11.256~29

our client."

7. The Board replied on 6 April 1970 giving
detailed further particulars of the offences

alleged acainst the Appellant. pp.22-25
8. On 20 April 1970 the Appellant's Solicitors

gent the Board a statement of the Appellant's p. 26
denial of the charges and his explanation

pursnant to Resulation 5 (2) of The Secondary pp.26-30

and Technical Institute Teachers Disciplinary
Regulations 1969 (hereinafter called "the
regulations™).

9. Having considered that statement and
exslanation, the Doard subsequently decided to
»efer the charges to the Director-General of
Tducation in cccordance with Regulation 5 (4)
(e) of the regulaticas.

10. On 29 llay 1970 the Director-General of

Fducation wrote to the Apnpellant's solicitors Pp.30=-32
saying that he hLad received frou the Board

particulars of charges made against the

Anpellant, reciting the chiarges, and stating

that he had decided, under Regulatirn 5 (5) (c)

of the resulations, to refer the charges to the

Teachers' Disciplinary Board for hearing and

determination. Tiils letter appears as Annexure

"E" to the Appellant's affidavit of 30 July 1970.

1l. At this point the Appellant issued iils
Tirst action against the Zoard, joining the
menbers of the Teachers' Disciplinary Board as
Second Defendants. In his Statement of Claim
in this action (A. No. 34/70) he set out the
facts hereinbefore sumnarised; asserted a
denial of natursl justice on the part of the
subcommittes in cousequence of which hLe claimed
that his suspension by tie Board was unlawful;
alleged that the Board had acted in breach of
the regulaticns, and that tle Director-Ceneral
had acted without jurisdiction; averred that
his net loss of earniugs "to the present time",
namely 29 June 1970, was soume Z600; and that he
had been brought into disrepute in the teaching
profession. He claimed against the Board an
injunction "removing the aforesaid suspension

3



RECORD

pp. 2=5
p'4,l. 36"‘44-

puS, 101‘6

pv 5,1. 22-29

po 51, 1-8"'12

and reinstating the Plaintiff to teacuing duties.”

As against the Second Defendants he claiumed a

writ of prohibition to prohitit them from hearing

and determining the charges.

12, On 2 Sentember 1970 the Appellant issued
his second action, against the Board alone. In
his Statement of Claim in this action (A No.
58/70) he again set out the facts hereinbefore
summarised; and alleged (in paragragh 7) that
in acting in reliance on its subcomuittee's
report without allowing him to see and coument
on or reply to the findings in that report the
Board acted in contravention of the principles
of natural justice. He further alleged a
breach by the Board of the resulations; averred
that his loss of net earnings "to the present
time", namely 2 September 1970, amounted to some
£1,200; and sought an order for a writ of
certiorari to remove the proceedings instituted
by the Board into the Supreme Court and to quash
the same.

13, The two sets of proceedings were heard
together on 15 September 1970 in the Supremne
Court before Speight J. It was azreed that the
affidavits filed in each actior should be read
in the other. The Second Defendants in the
first action were represented bty counsel who
indicated that he abided the judgment of the
Court and was then given leave to withdraw.

14, Speight J. delivered a reserved judsment on
22 QOctober 1970, ordering:

(a) In the first action, an injunction to
require the Board to remove the Appellant's
suspension, and a writ of prohibition to
the Second Defendants to prohibit them, as
members of the Teachers' Disciplinary Board,
from hearing the charges on the reference
made to it by the Director-General

(b) In the second action, certiorari "removing
all decisions of the Board subsequent to
receiving the report of the investigating
committee into this Court and guashing the
same."

15. In his reasons for judgment Speight Je

referred to sections 158 and 159 of the Education

4.
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Let 1964 and to section 161 A which had been
inserted by section 7 of the Fducation
Amendment Act 1569. (The wording of section
161 A, so far as it is relevant, appears in
the judgment of %ild C.J. in the Court of
Appeal). Speight J. next proceeded to set out
Regulations 4 and 5 (1) and (2), and to
summnarise the effect of Regulations 5 (3) and
(4), 6 and 7. His Honour then traced the
history of the matter. He then set out the
nature o the relief clained.

16. His Honour tlien atteupted to summarise the
counpeting submissions for the Appellant and the
Board. He then proceeded to contrast the
procedure under the regulaticns with the
procedure under section 159, which was
superseded by the resulations. His Honour
observed that the complaint before the Court
related to the action of the Board in suspending
the Appellant, and he said that the interim
suspension of a teacher "is a substantial
penalty, even if he is eventually not penalised

by the Board or the Teachers' Disciplinary Board"

and that a suspensicn dazages a teacher's
reputation and could impair his future career,

17. His Honour next enunciated a proposition
which the Respondent's counsel have never
accepted, either in the Supreme Court or the
Court of Appeal, namely that "the Plaintiff is
not merely an employee of the Board."

18, His Honour resched the conclusion that when
the Board acts under Regulation 5 (1) it makes
two separate deterwminations, viz :

(1) whether charges should be brought against
the teacher;

(2) whether the teacher should be suspended
pending the determination of such charges

19. His Honour identified tlie issue tefore him
as "whether, in cases where suspension is
involved, the Board which makes the snuspension,
has a duty to satisfy itself that it has
ascertained both sides of the matter in a
preliminary way so as to be proserly guided

Se
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whether the penal step of suspension is called
for."

20. His Honour then proceeded to discuss a
passage in de Swith, Judicial leview of
Adninistrative Action (2nd ed., LY60) at page

, Literature board, of Review v. H.lLH.
Puklishing Co. inc. (1964) Qd.R.261, and
Wiseman v. Boruneman (1971) 4.C. 297, a decision
of the House ol Lords.

21. His Honour concluded from the cases that

whether or not a preliminasry investigation as to
the existence of a prima facie case requires the
siving of an opportunity to te heard will depend
upon the circumstances, including in narticular:

(a) whether or not the facts are already within
the knowledge of the interested parties;

(b) whether the question is purely an
interpretation by the final judicial body
as to the meaning of those facts; and (of
greatest importance)

(¢) whether the bringing of the proceedings
without consultation and the opportunity to
be heard may in themselves do irreversible
damage despite the opportunity of hLaviang a
verdict eventually re%urned in favour of
the individual.

50, His Honour reached the conclusion that the
Aopellant had "not been fairly treated in the
way in which our principles of justice require"

23. The allegations of_ breaches of natural
jastice were the only allegations dealt with in
Speight J.'s judgment. The Appellant advanced
allegations of non-compliance with the
regulations at the hearing, and Speight de
apparently decided that he need not say nore
about those allegations as he had already
expressed views adverse to the Appellant’s
submissions tlereon in arguendo. In the
Court of Appeal counsel on both sides confined
themselves to arguini the applicability_ of the
rinciples of nawural justice. Counsel for

he Appellant (the Respondent in the Court of
Appeal) no longer argued that the regulations
had not been observed by the Board.
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24. The Respondent anpealed to the Court of
Lypeal of New Zealand from the judgment of the
Supreue Court on the grounds that the judgment
was erroneous in fact and law. Judgment of the
Court of Appeal was delivered on 22 March 1971
when the Court unanimously allowed the appeal.

25. Wild C.J. commenced his Jjudgment with a
narrative of the facts, including therein a
long extract from the repulations. He then
referred to the Privy Council's discussion of
the circumstances in which the principle of
andi alteram partem is to be applied in
Durayappah v. fernando (1967) 2 4.C. 337. He
outlined the Solicitor-General's twe priacipal
submissions for the Respondent (Appellant in
the Court of Appeal). Having referred to
sections 157, 158, 159 and 161 A of the
Tducation Act 1964, his Honour proceeded to
contrast the provisions of section 159 with the
regulations. lie concluded that it was clear
from btoth the history and the content of the
recsulations that they provided a code of
diseiplinary procedure which was complete and
exhaustive., He added that this "must be
regarded as a strong indication that the
repulations leave ne room for any rule of
natural justice to be impnlied."”

25, His Honcur then referred to Kitto J.'s
dissenting judgment in Testro Bros. Pty. Ltd.
v. Tait (1963) 109 C.L.R. 353.

27. His Honour next proceeded to consider the
three factors mentioned by the Privy Council in
Durayappah v. Fernando, supra. As to the third
factor, the sanction which the Board is entitled
to impose, he held that Megarry J.'s observation
as to the apnlicability of the rules of natural
justice to a suspension in John v. Hees (1970)
Ch. 353 were inapplicable to the instant case.
Ee held that Speight J.'s references to
suspension as "a substantial penalty", "a grave
step" and "a grave penalty" were overstateuments
which had led to an erroneous conclnsicn, and
that suspension was "not a penalty tut a
temporary measure taken for the purpose of
removing the teacher from his post pending a
decision by the Board under Reg. 6 (1), or the

Te
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Teachers' Discivnlinary Board under 2ez.8 (4), as
to whether the charge Las been sroved." Winile
suspension involved a residuum oi dauase to a
teacher's reputation, that vias a necessary hazard
of the teaching profession.

28, Wild C.J. summarised his Jjudgment by saying
that the Court was not at liberty to engraft on
to the regulations a provision which appeared
deliberately tc have been ouitted.

29, Wild C.J. found it unnecessary to discuss

a subuission for the Respondent that, even if the
rules of natural justice were to be implied, the
teacher was nevertheless not entitled to certain
of the forms of relief which he souzht. The
basis of that subtnission was that the relationship
tetween the parties was the ordinary relationship
of employer and employee. The argument is
elavorated in paracraphs 46 - 57 below.

30. North P. delivered a shorit judgment
concurring with the judgment of Wild C.J. Turner
J. agreed with both judgments and had nothing to
add.

31. The Court of Appeal of New Zealand on 21
Deceriber 1971 granted the Appellant final leave to
appeal from the judgment of the Court of isppeal

to Her Majesty in Council.

32. The Appellant was not paid his normal salary
tetween the date of his suspension (20 March 1970)
and the date of the Supreme Court judgment
October 1970). Nothing turns on the precise
anount of his net loss (after deductions for
taxation, etc.) but it is an amount considerably
in excess of %1,000 (N.Z.). after the date of
the Supreme Court judgment the Board pald the
Appellant's salary but at the Board's request thie
Appellant stayed away from the Kauo High School.
Subsequently he resigned and the Respondent
accepted his resignation with effect from 1
FPebruvary 1971. In consequence of the foregoing
some seven months' net salary is at stake in the
present appezal.

33. The Hespondent submits:

8e
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A. The regulatiouns provide a complete scheme
or code 1cor dealing with digciplinary
tatlers and tne Courts should thererore
not lmport any addivional procedural
saleguards 1nio thne regu.atlions.

The Conrt of Avppeal adopted this submission,
Wild C.J. stating that the regulations provide
a code of disciplinary procedure which is
counlete and exhaustive. Wild C.J. regarded
this as merely "a strong indication that the
regulations leave no room for any rule of
natural justice to be applied.™ But it is
contended that if the regulations are construed
g a complete ccde it necessarily follows that
no additional procedural requirement may be
added. If so, that is sufficient to dispose of
this appeal.

34, In the Supreme Court Speight J. raised the
gquestion whether the resgulations "laid down a
comprehensive code", as had been urged upon him
ty counsel for the Board. But he failed to
return to this fundamental question later in
his judgment.

35, If Parlisment or the author of statutory
regulstions makes its or his intention plain
that a speciiied procedure is exhaustive, as is
increasingly coumon in modern statutes and
statutory regulations, the courts will not import
the audi alteram partem principle of natural
Justice. Reliance is placed on some remarks by
Tord Devlin in Ridgev. Baldwin (1964) 4.C. 40,
at 73-74; The Commissicner of Police v. Tanos
(1958) 98 C.T.7X. 383, at 396, per Dixon C.J. and
viebb J.3 Viseman v. Borneman (1971) A.C.297,

at 318 per Lord Wilberforce and at 308 per Lord
Reid; and especially on what was sald by tihis
Board in Durayappah v. Fermando (1967) 2 4.C.
337, at 340.

36. The resulations are ex facie intended to
operate as a comnlete code. They carefully
detail the stens to e taken at the various
stages of a S5-tiered process, vig:

(1) Preliminary investigation of the pomplaipt(s)
bty a subcommittee of the Board: Regulation 4.

9.
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(2) (i) Consideration by the Board ss to whether
it has "reason to telieve that the
teacher may have coumnitted an offence":
Regulation 5 (1).

(1i) A hearing by the Doard on the merits,
after notice to the teacher:
Zegulation 5 (3) and (4).

(3) Consideration by the Director-General:
Regulation 5 (5).

(4) &4 hearing tefore tie Teachers' 10
Disciplinary Board, on reference frou the
Director-General: Regulation 8.

(5) An appez2l from an adverse finding at stage
(4) to the Teachers' Court of ippeal;
Hegulation 11 and Part VI of the Education
Act 1964.

In addition the Teachers' Disciplinary Board
may state a case to the Supreme Court on guestions
of law: Heg:lation 7 (4), invoking the
Commissions of Inguiry ict 1908, s.10. 20

37. A case presenting a useful analogy is

Brettincham-Moore v. St. Leonards Corporation
(1970) §§ A.L.J.0. 343. The judgment of barwick
C.J. at 347-8 is especially helpful.

38. TFurther evidence that the regulations were
intended to operate as a complete code coumes

from their history. The procedure was
originally laid down by section 158 of the
Education dct 1964. Tis procedure was replaced
by the procedure coutained in the regulations,
pursuant to section 161 A.  Under section 159
the Board could suspend as soon as a charge had
been made acainst the teacher: section 159 (7).
Under the regulaticns there must ce a preliminary
investigation vefore the power tTo suspend

tecomes exercisable by the Doard. The
reasonable inference is that the organisation of
tecchers and the association representing Boards
employing beachers, judged that the procedure
specified in the regulations was, of itself 40
and without more, sufficient to safeguard
teachers azainst a suspension founded on trivial
or baseless complaints,

10.
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39, If the above submission (4) is not
accented then the Respondent submits,
alternatively:

B. Several factors, considered in
con-Iination, show that The driunciple
audi alteranm partem should not bte
lmpiied so as to require either the
subcommittee or he Board to hear a
teacher or to invite his comment upon
the subcommittee's report before the
Board susbends nim under Regulation 5 (1)

40, The Respondent respectfully adopts Vild
C.Jd.'s analysis of the position in the light
of the three matters which this Board in
Durayappah v. Fernando, supra, held should
always be borne in mind.

41, The question confronting a Doard, wien
deciding whether or not to suspend a teacher,
is not "Is he g uilty of the offence chiarged?"
tut: "Is the nature of the charge such, and
the circumstances in which it is allegzed to
have teen committed such, that this teacher
should be suspended in the interests of the
school, its pupils, and the pubklic?"

It is suboitted that the power to suspend
is a power intended to e exercised in order to
serve those interests, not in order to punish
the teacher,

42. Suspension is not a sanction employed
against the teacher: It is not a2 penalty at
all. This is supported by the wording of
section 157 (3) and (4) of the Zducation Act
1964, by the non-inclusion of suspension amongst
the penalties prescribed by regulation 10, and
by the fact that if a teacher who has teen
suspended later has his suspension lifted, he
must receive the salary that would have been
payable to him had he not teen suspended.
Suspension may te a penalty in quite different
contexts, e.g. when a member of a political
party is suspended from mewmbership: as, for
exauple, in John v. Rees (1970) Ch.353. But
it is not a penalty in the context of the
sducation Act 1964 and the rezulations.

11,
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43, As a practical matter a Board will often
need to act promptly. The regulations
themselves result in some delay before suspension
can take place. The Board must have met and
appointed a subcommittee or person under
Regulation 4; that subcommittee must have been
convened to investigate the complaint(s); it
must then have reported to the Board, and the
Board must be convened in order to act under
Regulation 5. Thus, even in the more serious
of the cases to which section 158 rather than
section 157 applies, a teacher is protected from
immediate suspension. Once the agbove-described
steps have been taken, it is an irresistible
inference from the regulations that it was
intended that suspension, if decided upon,
should proceed without further ado. If the
Board had to comply with the requirements of
natural justice, further delay would necessarily
be occasioned. There would have to be a
preliminary hearing of some kind, possibly
involving opportunities for the cross-examination
of many witnesses. Such further delay would not
serve the interests of the school, its pupils,
their parents, or the public. Moreover, if,

as a matter of law, a teacher must be heard
before he is suspended, the Board will

sometimes find it impossible to comply with the
law. Such a result cannot have been intended.
The regulations should be so construed as to
give effect to, rather than to frustrate, their
manifest purpose.

44, It may be that a suspension affects a
teacher detrimentally in regard to his career;

if so, the harm is very small. The investigabting
subcommittee meets in private. Its report is
not publicised. The Board's decision to suspend
the teacher is unlikely to become widely known,
except in smaller towns. If the offences
alleged are found proved after hearing by the
Board the previous suspension dces not result in
any loss of salary if the Board decides, under
Regulation 6, merely to caution, reprimand or
censure the teacher. No action by the Board
alone can result, without more, in a loss of
salary. Only the Teachers' Disciplinary Board,
if the case goes so far, may impose a penalty
involving a deduction from the teacher's salary.
Even then, Regulation 10 (3) provides a
safeguard. Regulations 5 (4) (a) and 8 (7) may

1l2.
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also be pointed to as showing their framers'
determinstion that the suspension of an innocent
teacher should not occasion him any loss of
salary.

45, Mereover, no useful purpose would be
served by a requirement that a teacher must

be heard by the Board before being suspended.

A teacher's views on whether the public interest
requires his suspension are irrelevant.

The only subJject on which he could usefully
speak would be the facts of his alleged offence.
However, the regulations expressly reserve the
inquiry in those facts to a later stage. An
extra hearing, before the suspension, would be
redundant and time-wasting.

4¢c. The Respondent further submits:

C. If, contrary to submissions A and B
The Board was required to afford the
Tppellant a hearing before suspendin
him, the Appellant 1S nov enti%Iea to
any remedy because he was an ordinary
emplLoyee Of the Board.

47, This argument was briefly advanced in the
Supreme Court and fully developed before the

Court of Appeal. Speight J.'s disposal of this
argument (see paragraph 17 supra) was erroneous.

48, In Ridge v. Baldwin (1964) A.C.40, at 65,
Iord Reid distinguished three classes of
dismissal case, namely (1) dismissal of a
servant by his master, (2) dismissal from an
office held during pleasure, and (3) dismissal
from an office where there must be something
against a man to warrant his dismissal. Lord
Reid said that there could not be specific
performance of a contract of service, and that
"the question in a pure case of master and
servant does not at all depend on whether the
mastgr has heard the servant in his own defence
T

49, The Respondent submits that the Appellant
fell within class (1) rather than class (2) or

15.

RECORD
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class (3). It is further submitted that

although Lord Reid was speaking of disuissals,

what he said is equally applicable to

suspensions. Consequently, the appellant

cannot couplain of a failure of natural justice

on the part of tlhie Board. Nor can he obtain an
order for a writ of certiorari to quash his
suspension, or an injunction compelling the

Board to remove the suspension, as either order
would be tantamount to an order for the specific 10
performance of his contract of service, which

the courts decline to order.

50. Teachers appointed by the Board of Governors

of a secondary school in New Zealand are

employees of the Board: see, the Education uict
1964, sections 50, 51, 56, 59 and, especially,

61, The Board is an autonomous body corporate.
When it appoints or dismisses or suspends a

teacher, it does not act as an agent for the

Crown. 20

51, Various statutory regulations affect the
employment of secondary teachers in New Zealand
secondary schools. The following is an
exhaustive list of the statutory regulations
which applied to the relationship between the
Appellant and the Board:

(1) TFducation (/.ssessment, Classification and
Appointment) Regulations 1865 (S.R2.
1965/175). These regulate the method of
appointing teachers, but not the conditions 30
of their employment.

(2) Zducation (Salaries and Staffing)
Regulations 1957 (S.R. 1957/119) Legulation
60 deals with the notice required on
termination of employment

(3) Education (Teacher's House Occugancy)
Regulations 1968 (S.R. 1968/137).

(4) ZTxamination and Certification of Teachers
Regulations 1961 (S.R. 1961/97).

(5) Teachers Leave of Absence Regulations 1951 40
(S+R. 1951/128)

14,
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(6) Secondary School Boards Administration
Regulations (S.i. 1965/177),  Regulation
59 gives the Principal of a school the
power, sutject to the general direction
of ti.e Board, to recommend the appointment
or dismissal of assistant teachers.

(7) The Secondary and Technical Iumstitute
Teachers Disciglinary Regulations 1969
(S.R. 1569/271).

52. Certain conditions of each teacher's
contract of employment derive from the Education
Act 1964:

(1) Section 153

tle payument of overgrade
salaries.

(2) Section 154 - right to be offered a
transfer in certain
circunstances.

(3) Section 155 - duration of appointment

(4) Section 157 = liability to be suspended
upon being charged with a
serious criminal offence.

(5) Seection 158 - disciplinary offences

(6) Section 163 - prohibition on other
employment.

(7) Sections 174 - 182 - teacher's rights of
appeal to the Teachers!
Court of Appeal.

(8) Sections 199 - 200 - teachers' rights in
respect of house occupancy.

53. The provisions listed in paragraphs 51 and
52 leave considersble scope for bargaining on
terus and conditions of employment between a
secondary school teacher and the Board of
Governors. Each teacher is an ordinary
euployee of the Board, even although his
contract of service has a statutory flavour.

In theory every teacher in the country may work

15.
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under a contract of service with terms different
from those applying to every other teacher.

54. The situation in the present case is, it

is submitted, indistinguishable from that btefore

this Board in Viqiodaya University Council v.

Silva (1965) 1 %W.L.R. 7f. The Respondent Board
submits that the ratio decidendi of that case

governs this aspect of the present appeal,

Reliance is also placed on Barter v. llanchester
Regional Hospital Board (1958) I All E.x. 322, a 10
decision of Barry J., and on the decisions of

this Board in Prancis v. Kuala Lumpur
Councillors (1952) I W.L.R. 1411 and Pillai v.
Singcapore Gity Council (1968) 1 W.L.R.

55. The Appellant was not the holder of an

"office" within the meaning of Lord Reid's second

and third classes in Ridge v. Baldwin, supra.

For the distinction befween a servant and the

holder of an office, in the context of an action

for loss of services, reliance is placed on 20

Attorne%~General (N.S.W.) v. Perpetual Trustees
Qe . - [y a 489.

56. The injunction granted Ly Speight J. in the
Supreme Court cannot be supported, having regard
40 the rule that an injunction will not be granted
by the court if its effect is to compel the
continmuance of the employer—employee relationship.

57. The decision of the House of Lords in
Malloch v. Aberdeen Corporation (1971) 1 #.L.R.

., which was reported arter the New Zealand 30
Court of Appeal gave judgment in the present case,
is distinguishable. A majority of their
Lordships held that teachers in Scotland are not
mere servants. That decision has no tearing on
the present appeal. Moreover, it is respectfully
submitted that the views of Lord Ilorris of
Borth-y-Gest and of Lord Guest, so far as they
differ from the views of the majority, are to be
preferred. It is further respectfully
cubmitted that the Board should decline to follow 40
certain ovservations wade by Lord Wilberforce as
40 the authority of Vidyodaya University Council
v.e Silva.

58, The Respondent contends that this appeal
should be dismissed with costs for the following

16.
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RECOZRD
anong other reasons.

REASODNS

(1) THAT +the resulations provide a complete
scheme or code for dealing with disciplinary
matters and the Courts should therefore not
import any additional procedural safeguards
into the regulations.

(2) That several factors, considered in
combination, show that the principle audi
alteram partem should not be implied so as to
require eitier the subcoummittee or the Doard to
hear a teacher or to invite his comment upon the
subcounittee's report tefore the Board suspends
him under Regulatiom 5 (1).

(3) THAT, if the Board was required to afford
the Appellant a hearing tefore suspending hiwm,
the Appellant is not entitled to an order for
a writ of certiorari or to any other remedy
because he was an ordinary employee of the
Board.

(4) THAT the decision of the Court of Appeal of
New Zealand was correct.

Ro C L] S AV.AGEO
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