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IN THE PRIVY COUNCIL No. 1 of 1972

ON APPEATL
FROM THE FIJI COURT OF APPEATL

BETWEEN

LAXSHMIJIT S/0 Bhai Suchit Appellant
(Defendant)
- ng -
FATZ MOHAMMED KIHAN SHERANI
as Administrator of the Estate
10 of Shahbaz Khan deceasged Respondent
(Plaintiff)

RECORD OF PROCEEDINGS
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No. 1

WRIT OF SUMMONS

No. 219 of 1967

T THW SUPREME CQURT OF FIJI
Between:
FATZ MOHAMMED KHAN SHERANI s/c Din
Mohammed Khan Sherani of Suva Administrator

20 of the Estate of Shahbaz Xhan, deceased
Plaintiff

and

1, LAKSIMIJIT s/o Bhai Suchit of Sawani, clerk
2. And the Administrator of the Estate of
Ujagir s/c Raj Kumar, deceased.
Defendant

In the
Supreme
Court

No.l
Writ of
Summons
23rd
October
1967




In the
Supreme
Court

No.1

Writ of
Summons
23rd
October
1967
(continued)

ELIZABETH II, by the Grace of God of the United
Kingdom of Great Britain and Northern
Ireland and of her other Realms and
Territories Queen, Head of the
Commonwealth, Dsfender of the Faith.

To 1., LAKSHMIJIT s/o Bhai Suchit
of Sawani, Clerk and

2. The Administrator of the Estate
of Ujagir s/c Raj Kumar, deceased.

WE COMMAND you, That within eight days after 10
the service of this Writ on you inclusive of

the day of such service you do cause an

appearance to be entered for you in an action

at the suit of FATZ MOEAMMED KHAN SHERANI s/o

Din Mohammed Khan Sherani of Suva Administrator

of the Estate of Shehbaz Xhan, deceased. And

take notice that in default of your so doing

the plaintiff may proceed therein, and

judgment mey be given in your absence.

WITNESS the Honourable CLIFFORD JAMES TAIMRETT 20
Chief Justice of our Supreme Court, Suva,
this 23rd day of October, 1967.

SHERANT & CO.

Per: Sgd. F.M. K. SHERANI
Solicitors for the Plaintiff.

N,B. - This writ is to be served within twelve
calendar months frcem the date thereof, or, if
renewed, within six calendar months from the

date of the last renewal, including the day of
such date and not afterwards. 30

The defendant may appear hereto by
entering an appearance either personally or by
Solicitor at the Supreme Court Registry at Suva.

GENERAT ENDORSIEMEWT CF CLATM

The Plaintiff's claim is for :-



tQ

L.

A declaration that the defendant's right

tc use any part of the Plaintiff's land
known a8 "Navitoko" (part of) comprised

and described in the Certificate of Title

No,7064 containing an area of about 604

acres end situate at Sawani in the district

of Rewa in the Island of Vitilevu has
been determined ("the said property").

An Injunction to restrain the defendant
by himself, hig gervants or agents from
using any part of the plaintiff's "said
property".

An Inmjunction to restrain the defendant
by himgelf, hig servants or agents from
removing any buildings, fences or other
improvenents on the plaintiff's fsaid
property’

Damages.

Costs.

Further and other relief.

(&

In the
Supreme
Court

No.l

Writ of
Summons
2%5rd
October
1967
(continued)



In the
Supreme
Cour’d

No. 2
Anmended
Statement
of Claim
14th
February
1968

No., 2

AMENDED STATEMENT OF CLAIM

IN THE SUPREME CQURT OF FIJT

No., 219 of 1987

BETWETEN s

FATZ MOHAMMED KHAN SHERANI s/o
Din Mohammed XKharn *herani of
Suva Administrator of the Estate
of Shahbaz Xhan, decezsed.
Plaintiff 10

1, LAKSHMIJIT s/o Bahi Suchit of
Sawani, Clerk AND
2. THE ADMINISTRATOR CF THE ESTATE
of Ujagir s/c Raj Rumar, deceased.
Defendant.

AVENDED STATEIENT OF CLAIM

The Plaintiff is the Administrator of the
Estate of Shahbaz Xhan, deceased, and as

guch is the owner of land known as Navitoko
(part of) being part of the land comprised 20
and described in Certificate of Title

No0.9410 containing an area of about 664

acres and situate in Sewani, in the district

of Rewa in the Island of Vitilevu

(hereinafter described as the "said property™).

That by a Memorandum of Agreement dated
16th February, 1948 the deeeased Shahbaz
Khan agreed to sell to the defendants an
area by land contained in "the said
preperty" consisting of 72 acres more or 30
less for a price of £5,760.0,0. That the
Defendants have nade small payments in
liquidation of the said purchase price and
interest thereon and the balance monies
remaining due and payable by the defendants
to the plaintifi on this account as at

31lst December, 1966 was £10,331.6.4. The

4‘-



la rayment made by the defendants on
th account was the sum of £204.10.0. on
the 31st December, 1960.

A
n ot

That by a Memorandum of Agreement dated
the 23rd August, 1948 the deceased Shahbaz
Khan agreed to sell To the defendants a
further area of land contained in "the
said property" consisting of 138% acres
more or less for a price of £6952.0.0,
That the defendants have made small
payments in liquidation of the said
purchase price and interest Tthereon and
the balance remaining due and payable by
the defendants to the plaintiff on this
account as at 31lst December 1966 was
£8,276.2,11., The last payment made by the
defendants on this account was the sum of
£962.2.5. on the 31lst January, 1960,

That Ujagir is now deceaged and the
defendant Lakshmijit is the Administrator
of the Estate of Ujagir, deceased.

That the defendant Lakshmijit is still in
occupation of a certain area of land
contained in the "said property".

The defendants have for a number of years
defanlted in the performance on their

part of a number of provisions of the
Agreements for Sale and Purchase mentioned
in paragraph oune and two hereabove

That the deceased Shahbaz Khan did on the
17th September, 1960 make a demand foxr The

payment of the monies due by the defendants;

that the deceaged Shahbaz Khan made a
further demand on 9th January, 1964 for
the payments of the monies due by the

defendants in default whereof the defendants

were notified that powers counferred on the
deceaged Shahbaz Khan under the said Sale
nd Purchase Agreement shall be exercised.

In the
Supreme
Court

No. 2
Amended
Statement
of Claim
14th
February
1968
(continued)



In the
Supreme
Court

No. 2
Amended
Statement
of Claim
14th
February
1968
(continued)

9.

10.

That a further Demand dated 2nd March, 1967
for the payment of the monies due by the
defendants were served on the defendants.

That a notice dated 2nd March, 1967 was
served on the defendant Lakshmijit requiring
the defendants to pay up the arrears of
monies due by them oxr to vacate the piece

of land in "the said property" occcupied by
them.

The defendants have made nc reply to the 10
Demands and Notice mentioned in paragraphs
7, 8 and 9 hereabove,

That again on the 3rd April, 1967 the

Plaintiff gave to the defendants a further
Notice in writing determining the

Memorandum of Agreement dated 16th February,
1948 and the Memorandum of Agreement dated

23rd August, 1948 and demanded possession

of the land and all improvements thereon

and occupied by the defendants. 20

The defendants have failed and refused to
vacate the land occupied by them,

The defendant still persist in occupying
a portion of land contained in "the said
property."

WLHEREFORL THE PLAINTIFE CLATMS:

1,

A Declaration that the defendant's right

to use any part of the plaintiff's land

known as "Navitoko" (part of) comprised

and described in the certificate of Title 30
No. 9410 containing an area of about 664

geres and situate at Sewani in the district

of Rewa in the Island of Viti Levu has been
determined("the said property")

1l.(@)Possession of the lands covered by

agreenents referred Ho in paragraphs 2 and
3 hereof,

S5gd.C.H.
Grant
19.10.70



2. 4n Injunction to restrain the defendant In the

by himself hig servants or agents from Supreme
ising any part of the plaintiff's "said Court

property ™.

3. An Injunction to restrain the defendant No, 2
by himself, his servants or agents from Amended
removing any buildings, fences, or other Statement
improvements on the Plaiantiff's "said of Claim
property." 14th
February
4, General damages. 1968
(continued)

5. Mesne Profits.

7. Cogts

5. Further anc other relief.

Dated at Suvae this 1l4th day of February, 1968
SHERANT & CO.

Per: Sgd. F.M.X.Sherani

Solicitors foxr the Plaintiff.

To: The above named defendant and/or to his
Solicitor D, Pathik, Fsg., Suva.

Te



In the
Supreme
Court

No. 3
Amended
Defence
Sth -
September
1970

Nos 3
AMENDED DEFENCE

IN THE SUPREME COURT OF FIJI

No. 219 of 1967

BETWEEN : FATZ MOHAMMED KHAN SHERANI s/o

Din Mohammed Xhan Sherani of
Suva Administrator of +the Estate
of Shahbaz Khan, deceased.
Plaintiff
AND: 1, LAXSHMIJIT g/o Bhai Suchit of 10

Sawani, Clerk and

2. THE ADMINISTRATCR OF THE ESTATE
of Ujagir s/o Raj Kumar, Jeceased.,

Defendant

AMENDED DEIENCE

(Amended pursuant to Order of Court dated the
27th day of August, 1970)

The First-named Defendant says :-

L.

2.

That he is the first-named defendant in this
action (hereinafter referred to as the 20
defendant!).

As to item 1 of the Statement of Claim +the
defendant says that he is unaware of the
truth or otherwise of the statements
contained in the said item 1 and therefore
he does not admit the sane,

As te item 2 of the Statement of Claim the
defendant admnits the statement contained

in the first sentence of the said item bhut
denies each and every other allegation 30
contained in the said item 2.



10

20

30

40

4.

Ut
.

A8 to 1tewm 3 of the Statement of Claim the
derendant admits statement contained in the
first sentence of the said item but denies
cach znd every other allegation contained
in the said item 3,

In answer to items 2 and % of the Statement
cf Claim the defendant wishes to state as
fellows -

(a) That in addition to the said agreements
referred to in the sz2id items 2 and 3
a Deed dated the 24th day of September,
1954 and an. agreement dated the 28th
day of July, 1954 were executed in
relation to the property the subject-
metter of this action.

(b) On the 10th day of May

v, 1961 SHAHBAZ
KHAN the deceased by lette
x

r addressed
2d by him
ows &=

"I Shanbaz Khan (£/n ido Khan)
Landlord, Favitoko, Sawani, Naitasiri,
wigh to place on record that IW
CONSIDERATION of your frese services
rendered ©to me for past several years,
I confirm and rectify that upon my
dezath I authorise my ZXECUTOR or
EXECUTORS ADMINISTRATOR tc waive aside
the balance of all principal and
interests due to me on account of the
sale price of my land to you vide the
Sale and Purchase Agreements,

It is to be noted that the remainder
of C,T,7064 is to be incliuded in this
sale price and that Ujagir, f£/n Raj
Kumar, is tobe deleted from this deal
as from this date.

You are to continue collecting the
rents of this land and pay to me this
amount which I shall credit to your
account.

9.

In the
Suprene
Court

Ho. 3
Amended
Defence
9th
September
1870
(continued)



In the
Supreme
Court

No, 3
Amended
Defence

9th
September
1970
(continued)

e

All costs of transfer and disburse-
ments of C,T.7064, C,T.5%45 and C,2,
5425 to be borne by you. I acinmowledge
receipt of £150,0.0. from you."

(¢) The defendant has made substantial
payments under the said agreements of
16th February, 1948 and 2%rd August,
1948 as well as under the sald Dsed
of 24th Sepiember, 1954 and Agreement
dated 28th July, 1954. The total
amount paid amounts to approximetely

-

£6000,0.0 (8ix Thousand Pounds).

As to item 4 of the Statement of Claim the
Defendant denies the allegation contained
Ttherein,

As to item 5 of the Statement of Claim the
defendant admits The allegation contained
therein,

hAs to item 6 of the Statement of Claim the
defendant admits that default was made in
certain respects butv refers to the said
Deed of the 24th day of September, 1952 and
the agreement of 28%th July, 1954 referred
to in paragraph % (a) hereinabove.

(a) As to item 7 of the Statement of Claim
the defendant admits that notice of demand
was sent on the 17th day of September,
1960 by Mr, Shaheed Mohammed, the then
Solicitor foxr the deceased Shahbaz Khan
but then subseguent to the said notice on
the said 10th day of May, 1961 the said
deceased executed the letter referred to
in paragraph 5(b) hereinabove which is
self-explanatory.

(b) The notice of demand of the 9th day of
Janvary, 1964 was forwarded by BACHMAN the
defacto wife of the said deceased. The
deceased died on the mounth of June in
1964, The defendant showed the said
demand notice to the said Bachwan who said

10,

10

20

30

40
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30

12,

she wag not demanding now because the
defendant looked after the said deceased
Shahbaz Khan and also looked after the
said Bachwan,

As Yo ditem 8 and 9 of the St
Claim the defendant admits t©
contained therein.

tement of

a
he allegations

As to item 10 of the Statement of Claim

the Defendant does not admit the allegation
contained therein and states that he had
verbally replied To the said demand notice
stating that he did not owe anything.

Ag to items 11, 12 and 13 of Statement of
Claim the defendant admits the allegations
contained therein but repeats what he has

said in paragraphs 5, 8, 9 and 11 hereinabove.

The defendants further say that the
plaintiff or the deceased SHAHBAZ KHAN in
hig lifetime was guilty of laches, or
alternatively by his conduct waived the
payment of moniec under the sale Agreements,
and the Plaintiff is therefore estopped
firom recovering the same.

Partviculars of laches and waiver on the
part of the deceased

A, He made no effort to collect the sum

due under the agreenments, and he informed
that the defendants that they need not pay:

B, He expressly waited and did not press

for any payments and accepted the services

he defendants on the bagis that they
ot have to pay;

C. He waived all payments by writing under
his hand dated the 10th Mey, 1961;

11,

In the
Supreme
Court

No. 3
Amended
Defence

9th
September
1970
(continued)



In the
Supreme
Court

No. 3
Amended
Defence
9th
September
1970
(continued)

14,

16.

(a)

(b)

Particulars of laches and Waiver on
the part of the plaintifif as Administrator

A, He took possession of the estate, and
sought to teke possession of it imowing
of all the matters aforesaid;

o8

He delaying the calling, and getting
in of the Zstate or giving of any
proper accounts to the defendants;

C. He knew of the writing contained in the
document dated the 10th May, 1961 10
and accepted its contents:

D, He wrongly purported enter into
possession of the land instead of
honouring the said agreement.
The defendants will rely on the Statute of
Limitations applicable in Fiji and say
that the plaintiff's claim is harred in law.
The defendants further say that the
Statement of Cleim does not disclose sny
cause of action in law. 20

COUNTERCLATM

By way of counterelaim, the defendants
repeats the allegations contained in
paragraphs 1 to 15 of the Defence and says
that if there was any default in law
(which is denied) the defendants ax
entitled to relief both in equity and in
law,

WHEREFORE +the defendaents counterclaim :-

For relief against forfeiture in respectd 30
of the two Sale Agreements on such terms
and condivions as may be meet;

An order restraining the plaintifif from

taking possession of the lands described
in the cladim;

12,



10

(c) Costs.

DELIVERED this 9th day of September, 1970

RAMRAKHAS

Per: Sgd. K.C.Ramrakha

Solicitors for the
Defendants.

his Amended Statement of Defence is issued at
the request of RAMRAKIAS the Solicitors for the
defendants whose address for zervice is at the
office ¢f the said solicitors in K.W.March
Limited's building, 77 Marks Street, Suva.

33

13.
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Supreme
Court

Ho. 3
Amended
Defence
9th
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Supreme
Court

m—————

No.4
Reply to
Defence
and Defence
to
Counter~
claim -
September
1970

No. 4

REPLY TO DEFENCE AND DEFENCE
TC COUNTERCLAIM

IN THE SUPREME COURT OF FIJI

No, 219 of 1967

BETWEEN :
FTATZ MOHAMMED KHAIl SHERANT
s/o Din Mohammed Khan Sherani of
Suva, Administrator of the
Estate of Shahbaz Khan, deceased, 10

Plaintiff.

AND: 1. DAKSHMIJIT s/0 Bhai Suchit of
Sawani, Clerk and

2. TOE ADMINTSTRATOR OF THE FSTATE
of Ujagir s/o0 Raj Kumar, Deceasged,

Defendant.

REPLY_TO DEFENCE AND DETHICE TQ
COUNTERCLA LN

1. The Plaintiff joins issue with the defendant
on all the allegations contained in the 20
Amended Statement of Defence, save in so far
as the same consist of admissions.

2. The plaintiff denies that Shahbaz Khan was
aware of, executed, or, in any way
whaitsoever was a party to, the alleged
letter dated 10th May, 1961 mentioned in
paragraph 5 (b) of the Amended Statement
of Defence.

5. The plaintiff joins issue with the defendamnt
on the contents of paragraph 5(c) of the 30
Amended Statement of Defence. The
plaintiff further says that up till 22nd

14,
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30

4

March 1967 the defendant had paid a sum
of @827.7 11) $1654.79 on account of the
Aprecment datsed Léth February 1948 and
(£110%.13.8) $2207.37 on account of the
Agreement dated 23rd August 1948.

The plaintiff denies the contents

contained in paragraph 9(b) and every part
thereof of the Amendea Statement of Defence.
The plaintiff denies paragraphs 13, 14 and
15 and every part thereof of the Amended

Statement of Defence

—

r

The nlaintiff denies paragraph 13(c)
ereaued\ and 13(d), the Plaintiff says
that he firset became aware of the alleged
letter dated 10th May 1961 when the same

was mentioned *to him by Messre. Grahame &
Co. then Solicitors for the Defendant, about
the month of October, 1967.

Sgd. C.H.Grant
19.10.70

At ahout The same time the defendant was
trying to get some one to attest a bogus-
will allegedly containing the deceased
Shahbaz Khan's thumb print and made in
favour of the defendant.

WHEREFORE the plaintiff claims that the

defendant's Counterclain

DELIVERED this

day of September, 1970

Sed. FPOMLE.Sherani
Solicitors for the
Flaintiff,

15,

be dismissed with cogts.

In the
Supreme
Court
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Reply to
Defence

and Defence
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1970
(continued)
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Supreme
Court

No. 5
Proceedings
19th October
1970

Ko, §

TPROCEEDINGS

IN THE SUPREME COURT OF FIJI

Civil Jurisdiction

Action Wo., 219 of 1967

IN COURT

Before the Hon. Mr, Justice Grant
Monday the 19th day of QOctober, 1970 at
9030 anr [ ]

Between: 10
FPATZ MOHAMMED KHAN SHERANT
s/o Uin Mohammed Khan Sherani

hs) - [N o W}
Plaintiff

- and -

LAESHHMIJIT s/0 Fhai Suchit
Defendant

Mr. Kermode for the Plaintiff
Mr. K,C,Ramrakha for the Defendant,

Kermode:
Agreed by consent to produce: 20

Bz, "1" 1. Agreement of 16,2.48 (Tx, "1M)
Ex, "2" 2, Agreement of 28.7.54 (Bx., "2")

Remaining documents in pogsession of
Plaintiff.

sx, "3" 3, Certified copy of death of
Shahbaz Khan (ZEz. "3")

Ex., 4" 4, Certificate of Title 9410 (Ex.4)
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20

30

EX. |!5"

wl
.

17.9.60 Demand Notice (Ex,5) In the

Supreme
17.10,60C Demand “ob;ce with Court
attached Schedule (Es

h
.

EX. ftgn

ed copy of Caveat Fo. B
3 (Ex.7) Proceedings
19th
A8 Agreement (Ex.8) October
1970
ngn 9. 24.9.52 Agreement (Ex.9) (continued)

Ex, "M 7. Ce
5

Ex., "3t 8. 23

o

1=
7

Apnply to amend pleadings -

a) Typographic error in reply para 6 -
"zoout the month of October 1961" -
should have read "1967"

b) Omission in prayer for relief as
"1 {(a) cWal 18 possession of the land
oovered 7 the agreements referred
to in Pa:aw 2 and 3 hereof.M

In para 11 of amended Statement
of Clain sets out Plaintiff had
demanded possesgssion it is not
follawed by a prayer for possession.
While it may be agreed if injunction
granted this will have effect of
vesting possession the 2 agreements
covers only a portion of land -
whereas Defendant has set up a claim
entitled to whole of the land. This
arisen out of pleadings and does not
consigt of new claim, uefenrant can
hardly be taken by surpri There
was an action in 1OWer Courb for
posgession,

Ranralchas

Don't wish to be technical -~ but up to now
Plaintiff hag acted in person - not entitled to
Solicitors costs. Heard  friend purporting to

appear ag Counsel this mornming. Should be
declaration from Plaintiff hitherto acted in
person and now instructs Solicitors to appear

17.



In the
Supreme
Court

No. 5
Proceedings
19th
October
1970
(continued)

for him. This will affect igsuve of costs,.
Court will Dbe faced with irregular recoxrd.

I resist the application to amend o clai
possession.

Rules relating to amendment on tria
Volume 1 of White book p,.301 - perfectly
clear.,

An adjournment would not meet ends of
justice.

27.8,70 Summongs - Defendant challenged
statement of claim - that dié not disclose
cause of detion. Heard on 27.8.70, This
applicaticn dismissed by C.J. Cnee we

challenged statement of claim it brought to his

notice and was defective. He rested on
statement of claim and proceeded to trial on
it. This is not & continuation of an action

in lower Court. This is a fresh writ. Relief
he was claiming musT have been apparent months

ago - and not asked for.

We have raised the issue of limitations
- so defence should not be Jeopordiged,

In reply to Court:

I raise no objection to the smendment
of typographical error.

Kermode:

Pleadings indicate Sherani & Co. acted
for Plaintiff. ZXnow of no rule to preclude
me acting as Counsel for Solicitor on record.

Counter-claim - prayer for relief (b) -
Defendant aware 1t is claim for possessiocn as
asks for order restraining Plaintiff from
taking possession,

Whole of Plaiantiff's pleadings indicates
he wants possession. Posgession is a vital

18,

10

20

30
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30

issue on both sides. Submit adjouvrnment is In the

not necessary. Supreme
Court

Ramrekha:

Raised before C,J, that Plaintiff was a Yo, 5

trade neme . Basically Plainviff is acting for Proceedings

himself, 19th
October

Kermode in repnly to Couxrt: 1970
(continued)

have not formulated in writing the exact
l ;O3

anendment for which Plaint

The Plaintiff in my view could not have
represented himself on the trisl and appeared
both as a witaness and as Counsel. Indeed it
is no doubt for this reason that learned
Counsel Mr.Kermode has been instructed.
Oonseguently I counsider that notice should
have been given to the Court that iMr.Xermode
was acting for the Plaintiff -~ and if there is
to be an adjournment of this trizl this notice
ghould be filed.

The application to amend the typographical
error is granted and paragraph 6 of the Ryoply
to Defence is amended to read, "October 1967"

However in regard to the application to

add a prayer for posgession this is a substantial
amendment and is an application for relief
waich was not incluwed in what is already an
amended statement of claim. It is the dutv of
Counsel who applies at the triel to amend t
pleading to formulate and state in wthwng uhP
exact amendments fox which he asks (HEyams v.
Stuart King (1908) 2 %.B. 724).

29
(6]

I congider that if the amendment was so
formulated in writing and an adjournment granted
to enable defence Cou nsel to reconsider the
cosition this would meet the Justice of the

-

19.
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case and I am prepared to grant the application
on these terms but not otherwise.

Mr, Kermode:

If Court would adjourn to 11 a.m. I ¢
formulate in writing « if adjournment is
enough for Mr. Ramrakha.

uld
Qg

I was not aware of necessity to give notice
to Court of my appearance when instructed by
Solicitors -~--

Court: 10

I thought I had made it clear that it is in
this type of circumstances only that notice
should have been given - so that the Court knows
who is acting for the Plaintiff or whether he
is acting in person. It is a matter of courtesy
to the Court.

Kermode:

I agree as a matter of courtesy the Court
should have been informed and I apolégise. As
I am now before the Court and if adjournment 20
granted only until 11 a.m. do you wish this
Notice to be given.

Courts
Not in those circumnstances.
Ramrakhasa:

An adjournment until 11 a.m., will be long

enough as it does not entail my applying for
any amendment,

Qrder:
Adjourn to 11 a,.u. 30

20.
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Resumption - Appesrances as before

Court:

The prayer in the Plaintiff's amended
Statement of Claim is amended in accordance
with the Order now made herein,

KIRMODE:

Headings disclose there was a default
o

-~

-
3

(oA
~

admitted by Defendant - para 8 of defence.

Propose through Sherani to prove he is
Adrninistrator of Bgtate. Will produce copies
of a/cs indicating when last payments made by
Defendant and give instances of defaults under
the agreements signed by the deceased,

Mein issue is defence set up by Defendant -
hinges on purported letter set out in para 5(Db)
of amended defence, Flaintiff does not admit
it - end ke will give evidence of facts to

.

indicate that it was not in existence in 1961

and throw considerable doubt on its authenticity

and svidence in anticipation of what Defendant
will allege as %o this letter - as to his
credibility. Will call 3 witnesses. Mr.M.Gray
will say at one stage acting for execuvor in
purported will of Shahbaz Khan and advertised
for claimants - and Defendant made no claim,
32rd witness if called will be in connection
with 2 documents Mr. Sherani will be seeking

to introduce.

In the
Supreme
Court

No. 5
Proceedings
1Sth
Cctober
1970
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No, 6
FAIZ MOHAMMED KHANW SITERANT

P, W.l - FATZ MOHAMMED XHAN SHERANT
g/0 Din Mohammed Xhan Sherani.
Sworn in English.

-

I live at 2% Navaga Place Tamavua, Suva
Sclicitor. I am Adninistrator with Will of
Estate of Shahbaz Xhan, Thisg is the Letters
of Administration with Will of the estate.

Ex."10" (Ramrakha: No objecticn produced Ex,10)

I am the Plaintiff in this action. Prior
to granting of administration there was a
Probate Action No.?3 of 1964 in which Bachwan the
de facto wife of the deceased in accordance with
will of 27.9.6% of Shahbaz Khan applied for
Probate. ©She died in Cctober 1964 and next o
¥in of deceased who were not in Fiji were
guhstituted as Plaintiff.

1

/[Ramrakha: Submit this is hearsay/
This is of my own personal knowledge.

Defendants in that action were firstly Faiz
Mohammed who himself set up a Will of deceased
Shahbaz Khan which proported o leave =211 his
property to Faiz Mohemmed except $300 tc Bachwan.
2nd and 3rd Defendants were the District
Administrator whe alleged at time of execution
of Shahbaz ¥han's Will of 27.9.63 he was not of
sound mind memory and understanding. Jrdly
S.A.3hah who alleged that because of Will of
Bachwan of which he was executor the properties
of Shahbaz Khan passed to him. Action tried
in Supreme Court before Mr., Justice Xnox~Mawer,
The present defendant himself gave evidence on
behalf of Faiz Mohammed on 1l.7.66. The action
was determined and [ was granved Letters of
Administration with Will annexed. In that
Action Faiz Mohammed was trying to prove a will

22,
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Faiz liohammed's favour

Q. In that hearing in which Defendant gave
evidence did he disclose he had a letter
of 10th IMey 1961 fron ShahbaV Khan.

[Remrakha:

Best evidence must be produced - certified

copy of proceedings., Secondly it is comment
and cannot be produced at this stage.

Xermode:

I will confine my questions to direct
evidence_/
Q. Did Defendant disclose to you when these

proceedings were going oun that he held
this letter of 10,5.61 - at the time of
this action®?

(Remrakha: No objection)

A,

No. The Defendasnt did not disclose to me
crally or in writing the claims he has made
of a letter of 10.,5.61 and the first I
heard of it was after issue of Writ of
Summons in this asection from their
Solicitowrs of Defendants Grahame & Co, in
about October 1967

After I was instructed to act in this estate
I advertised in Fiji Times on 3 occaslons
and in Fiji Royal Gazette on one occasion
asking for claimants to the estate. The
Defendant did not lodge any claim with me
nor verbally advise me of auny claimg against
estate., After actiﬁg in estate I made
demands in writing on Ujaglr and Dakghmijit
This is a copy of the demand and attached
accounts dated 2.%.67.

4

This a copy of the demand and attached

accounts dated 9.l.¢4 made by me acting for
Bachwan while deceased wag allve.

23,
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(Ramrakha:

Ex,11
Bx.1l2

P,16
Ex,1%

Ex,14

and Ujagir and produce a copy of
letter

:)!
by which time Ujagir had died. This is
a copy (produced Ex.1l4) pursuant t
these letters there was no response
Defendant.
Defendant at any stage.

No objeetion

Produced 9,1.64 as Fx.1l1l
2.3.67 ag Ex.,12)

On 2,%.67 I also wrote to Defendant
ny
produced Ex.13).

I followed it up by letter on 4,67,
0

from
I have never heard from the
Weither

Defendant nor anyone else raised the
alleged letter of 10.5.61.

Q.

Ex.4 indicates 2 caveats lodged by
Ujagir and Defendant re 72 acres

and 1%8% acres and umemorials indicate
they were cancelled. Did you on
behalf of estate give notice of
to Defendant?

removal

After I had been granted L/A and
because I wanted To sell the property
to pay death duties I applied to
Registrar of Titles in accordance with
Land Transfer Ordinance for removal

of these caveats. They were duly
removed as endorsed on Bx.4 on 10.1.68.

Was there any wove by Defendant to
retain the caveat on the title?

No. Otherwisge I would have been served
with Writ by Defendant or notice by
Registrar. I was not.

The land 9410 - the Defendant lives
on part of it. There were a number of
other occupiers also living on it when
I took over administration. They
lived not very far - 20 tc 40 chains -
from Defendant's house, When I

decided to sell thig land I issued

24,
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Q.

[Ramrakha:

Magistrates' Court Writ at Nausori
Magistrate's Court against one Govind
Singh one of the occupier and

obtained an order for possession and
megne profit. Similarly with one

Jai Narayan. Similarly with one
Gayadhar. Similarly with one Shiu
Pragad. In each case I obtain an
order for possession and mesne profits.
Similarly with other tenants - an
order was made in Court or they came

to my office and settled. The Defendant
never interfered and questioned my
right to teke action against these
occuplers. Shiu Prasad defended the
action. He was present in Court on
1.7.66 but Defendant did not give
evidence or inform me of anything
regarding a letter of 10.5.61, TFronm
26.9.63 to till a few days before
Bachwan died in October 1964 I
regularly visited house in which Shahbaz

Khan and hig defacto wife lived - both

as a friend and Solicitor. Bachwan is
the person whose thumb print appears
on demand notice of 9.,1.64. She putv
it on in my presence. I was actin

oun ingtructions to get the money in
and thosge instructions were never

varied or cancelled. In regard to

vara 11 cf the Defence - Defendant
has never spoken to me until today
and he certzinly did not talk to me
about any claim personally.

When Shahbaz Khan wag alive the monies
due under the agreements - were taey
covered by securities?

This is not pleaded or covered by the
40 pleadings and nc claim is based on them.
I object to their production.

25
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In the Kermode:

Supreme

Court In rebuttal of Letter of 10.5.61 Does not
need to be pleaded, Mortgages are disclosed

in affidavit of documents,

Plaintiff's
Bvidence L do not propose to produce them as they
are not relevant to thepoint I wish to prove.

No., 6

Faiz Mohammed Court:

Xhan Sherani

Examination The question mey be answered., I it
(continued) transpires that it is_irrelevant bthe

Court will ignore it./ 10

A, They were covered by Mertgage Fos.

447796 44797 and 44798.

Q. After you called up the loan what
action did you take as to the land
covered by these mortgages.

A, I duly advertised under powsr of the
mortgages Tor ths sale of these Titles,
The Defendant never approachsd me or
resisted the sale of these titles and

T did sell Certificate of Title 5%49 20
belonging to the EGLET&dI end 2 ovhers
and 5425 belonging to Bhail Suchit who

)

I believe ig the Defendﬁnu s father,
Thig is the advertisement extracted
from Fiji Times. It appeared on

6,08 and on 8 6,08 aﬂd 12.56.,08, I
Ex. "5, nave here the Fiji Times of 8,6,68 and
16 and 12.6.68. (Produced Ex.15, 16 and 17)

) I—J

l

i7n
After the Sale I submitted accounts
to the Defendant. These are copies 30
Ex,"18" of the accounts (Produced Bx.18)

I cannot from my own knowledge say
how they were sub41tted. They should
have been delivered by a bailiff or
nmessenger boy.

26,
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Q. &/c stew the balance of monies realise
were applied to balance of monies
owing under Sale and Purchase
Agreement

There are copwe of the accounts that
Warren, Leys & Kermode prepared
prior to my coming into the plcture.
think on 31,1.60 under one of the
0“t~a es Shahbaz Khan had gold
“477 under Mortgage 35678 and of
monies from that sale £962,2.5. was
credited tc sale and purchase agreement
of 16.2,48. In 1960 Warren, Leys &
Kermode were acting for Shahbaz Khan
mx, o {(produced Ex,19)

I——l

T

._A

Mr., S.A.Sharms was a Solicitor acting

#iji. I saw him in Tamavua in
~ T
U L

in
September 1970. know Ram Takhan,

Q. Did he serve you with certain documents?

A, Tes,

»)

3. When

Not relevant and document not discleged
and produced under affidavit of documents.

Kermode:
Nature of documents is

1)  What is referred to as bogus will in
para & of reply.

A document purvporting to be in handwriting
of defendant and rpferrlng to a Will,

ne
e

They are disclosed in Affidavit of documents.

Learned friend (Mr Sherani) with due respect
referred to them in part 2 - which sets o 't what

27.
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the documents are. Neither Defendant nor
Solicitor has at any time inspected the
documents,

Ramrakha:

Is learned friend conceding Pilaintiff
entitled to claim privilege? It is well
known rule partvy need not produce his evidence.
These documents have heen put in 2nd nart of
Schedule. Secondly learned friend now concedes
paper writing in connection with a will not
the M"above" will. IHe claimed privileged from
production ~ he cannot now produce them in
Court. If he intends to use documents in Court
it should be disclosged and there should be
discovery of it. Thexre has been no discovery
of these documents,

Kermode:

This document was pleaded in para 6 of
reply. It is disclosed in affidavit of
documents., Clear from pleadings they are
relevant and should have been disclosed in part
1. TLearned Counsel could have compelled
production of theses documents. He 1g not taken
by surprise purpose of discovery is to make

known what documents would be relied on so othex

.

side not taken by surprise., Defendant not
taken by surprise. Zhe documents should be
admnitted.

As to relevancy - it will go +to show
it came from Defendant's poscession some years
after alleged letter of 1961.

It goes to Plaintiff's contention that
letter is neither a valid document nor has
any legal effect whatsoever,

Court:
The Plaintiff in his affidavit of

documents has claimed privilege in respect of
the documents which he now wishes to put in

28,
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evidence. By in Cludlﬂ them in the second part
of the gchedule 1 he has sworn that they are
not cxwent whi ch hzs can be compelled to
produce or in regpect of which the Defendant is
entitled to discovery ox _:pec+1or. I
congsider tbat by his own aEiJ davit he is
egtopped from now producing them on this
earing and I so rule,

S5gd. Grant J. 7

Bafore Shehbaz Then's death I was a
frequent vieitor to his house., 3Before
September 1963 I did not go freguently but
after that I would go every 2nd ox %rd day.

I never saw the Defendant there. Others from
the neighbourhood used to cone.

Q. Did you include in the a/cs of the estate
- 4id you include this 644 acres plot?

A, Yes

e And Bestate duvy has been raised on it,.

A, Yes.

I have paid 238,576 Zstate dutv.

About %P 0C0 remaing owing plus intersst.

T also issued writs Suva Magistrate's
Court against some Chinese tenants who had a
tenancy agreement - Jo Chee & Jo Sai Ting -
In respect of a certain part of the land

included in CT 9401. Thers were a few more
fT”u

Cliinese tenants. One was Steven Joe. There
wes no interference by the Defendert in any of

those actions.

Q. When you took possessiorn of estate did
ow as Defendant stated that deceased

nformed Defendants they need not pay
any money under these agreements.

29,
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Examination

Witnesg in reply

I did not delay the getting in of the
estate. The dealing of getting in the
probate was because the Civil Action 3 of
1964 was pending and probate was
to me until acvion was determined. 1 did
not know of the alleged letter of 10.%.61
at time I took action in Megistrate's
Court. I entered intoc possesgion of
land Dby sending an empLOJeL of mins to
kXeep check of the land and to see no timber
was cut from it - and I consider my action
was lawful. Defendant hag nevex
me prior to defence herein to honour an

The

agreement relating to this land.
One of agreements contains provision

Defenuant and co-purchaser were to carry
out survey and subdivide and obtain
separate titles?

Both the agreements provide this. Do you
aclknowledge the Defendant has never dons it.

From time you wexe instructed in 1964 has
Defendant made any payment to you ag
Solicitor for Shahbaz Khan or later as
Administrator of estate

No except in ilovember 1968 on sale of
CT,.5439 Dbelonging to him and 2 others a
certain sum in access of loan. Amount was
applled towards one of the avreen01bo.
There was no complaint from the Defendeant,
Even up to voaay he hag not objected to

to Court:

Supreme Court

AXM:

Q.

wag Defendant in the
not me,

la
WO
referred to was

Mohammed
action I

Mpr, Falgm

The will under which you became
Administrator was challenged after death
of deceased?

304
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Q. And 1st Defendant did not give evidence In the
in your favour? Supreme
Court
A, To gome extent I think it was.
Qe You did not approach him personally? Plaintiff's
Evidence
A, Ho.
No,.6
Adjourned to 2.30 Faiz Mohammed
Khan Sherani
Sgd., Grant Je
& rad Cross
: . Examination
Resumption p
SN (continued)

Appearances as before,
10 Court:

I have received the following telegram
(read).

Kermode:

I will not be calling Shaheed Mohammed.
Flaintiff continued reminded still under oati.
XX Continued,

from 1964 to 1967 I did take steps to
collect in the estate,

Qe What steps since May 1964 before becoming
20 admlﬁLSLr tox?

A, No steps in respect of this particular
debt - becaaoe I was not the administrator
and when Shahbaz Xhan died he had appointed
EZxecutrix by her will who died in October
1964 and the Supreme Court action was
pending.

When notice given by Bachwan in 1964
Shahbaz Khan was s8till alive. The Defendant
lived on other side of road about 20 chains away.
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On night Shahbaz Khan died I did not see
Defendant at his (Khan's) house. I never saw

him at hig house. I went to his house the

night he died - I think early part of evening,

T deny Defendant and I were sitting together.

There were a number of people there hut I did

not see Defendant. T agree the action I took

v. Tenants was after I became aduinistratcr.

I agree I also took action v. defendant at that
time. I agree Mr, Jamnadas of Greahame & Co. 10
appeared for Defendant. When I issued Magistrate'ls
Court Writ.

Q. When you sold Waimenu Road property -
C.T.5477 and 53%497

(Ex,18) ~ to whom did vou gell it

A, One to Mahendra Pal Singh and the other to
Mohammed Hanif Khan. I sold $o Mr Singh
for £2,000., It consisted of a very small
area of land with shack in which Defendant's
father lived. CT.5349 had 21 9/10the of a 20
perch and a house on it that was =old for
£2,000. I think it was & residential
section. The property sold to ¥Mr. Xhan
was 21 9/10ths of a perch sold for £500.
It was residential. ¥Mr Khan was an
employee of mine., He still is and is
related to me,

Q. He ig the same person who witnessed the
Will?

A, I think it is correct ~ the Will is 30
embodied in the Probate.

In November 1968 I s0ld these properties,
I agree at that time this action was still
pending and Defendant represented by Mr.
Pathik. T did not write to Mr Pathik and
give him the accounta.

W What relief do you want in this action?
A, Ag in Statement of Claim.

Q. What is it?
32,
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A,

(Plaintiff read claim from Statement of In the

Claim) Supreme
Court

You are gseeking to rescind the agreements?

Ko, Plaintiff's
Eyidence
What de you wish to achieve?
No. 6
I want vacant possession of the land Faiz Mohammed
covered by the 2 agreements and a Khan Sherani
declaration that the Defendant's right to Op
uge any part of the 664 geres in Hitle mf?s§' .
9410 is determined and for an injunction SEamInatlon
(continued)

tc restrain Defendant using it and
injunction to prevent Defendant removing
buildings ete and I ask for costs.

When did you determine the agreements?

Finally on %3.4,67 by the letter written to
him after that I considered the agreements
dead.

You want to take away the land and keep
the monies received?

Por vacant possession and under provision
of agreement for the very small sum paid
to be forfeited.

n the a/cs you filed you applied £2
towards monies due to estate of Shah
Knhan (last eatrv on a/c)

18%.5,0
baz

It was applied not only towards

¥hich part applied to sale and purchase
agreement and which part to mortgages?

£1107.3.6 was applied towards the sale and
D

urcnase agreement and balance to the
mortgages.

33.
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(continued)

A,
Q.
A.

Have you shown in these proceedings that
you applied £1107.%.6 under the sale and
purchase agreement?

No,
Why?

This was in November 1968 and writ was
issued in Cctober, 1967,

S0 no opportunity for you to do so?

No- because I do not think by virtue of the
prrovisions of the two agreements it was 10
necessary Lor me to show,.

Under paragraph 3 of Reply you allege 2 sums
of money having been paid under the agreecment
- why not show there the £1107.3.67

Because amounts mentioned in paragraph 3

of reply are obtained from the a/cs cent

to Defendant by Warren, Leys and Kermode

and the £1107 was realised after the 2
agreements were determined - go I did not

think it at all necessary tc show the 20
receipt of £1107 in these proceedings.

If agreements dead in your view in Apri
1967 how counld you keep these monies?

Because agreements provide that any monies
coming into hands of wvendor woul d be
forfeited to him,

Would it be corrvect you sold these 2

properties without any reference to Mr.
Pathik?

Sgd. G’I'@IL‘L_:, J.
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Order:

Noo 7
HENRY ARTHUR MARQUARDT-GRAY

P,W.2 - HONRY ARTHUR MARQUARDT-GRAY
applies to affirm as an unbeliever

application granted (Witness affirmed)

I am Solicitor and live at 202 Princes
Road, Tamavua. I remember Shahbaz Khan -
and one Faiz Mohammed. I acted for Faiz
Mohairmed in probate action in 196%, He purported
to be executor inm a will not produced to me,
I advertised for claiments in Fiji Times. I
see the lst Defendant in Court., I received no
claim from him so far as I recollect in regard
to the estate.

He was not involved in the Probate Action.
I did not take part in the proceedings. I
vagsed the brief on. I know S5,D.Sharma a
:
0

S5clicitor.

!

i Nil,
Sgd. Grant, J.

RaM DAKHLAN

agva

P.W.% RAM DAKHAY s/o Gaya Dass
Sworn in Hindi.

I live at 10 Kikau Street, Suva and am a
Bailiff. I know the Pefendant Lakshmijit and
have for 10 years. Have visited his hone.

His occupation now is Clerk or Accountant. He
used to be known as master. I remember when
Suprene Court Action was going on over Shabaz
Khan's will when Faiz Mohammed was involved.

35.
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In the About that time I went to a man called Sarwan.

Supreme He is a friend of the Defendant. I met him and
Court gpoke with him. 4s a result of what he gaid T

told him to do something, After tThis I met
Lakshmijit the defendant., I met him in front

No. 8 of the Yee Joy's shop in Cumming Street., He
Ram Tiakhan spoke to me.
Bxamination Q. What did he say?

(continued)
Mr, Ramrakha:

I object -~ obviously an agttempt to introduce 10
something on the documents your Lordship has
ruled cannot be produced in evidence,

Court:

I cammot deal with the objection until
I know the witnesses' answer %o the question/

A He asked me whether Sarwan spoke to me
about him and I said yes. He sald he has
got a will with Shahbaz ZXen's thumb print
on it and it has tc bhe witnesgsed by a
Solicitor now. He said that being a 20
bailiff you are well known to all the
Solicitors in the City and if you manage
to have this problem fixed for me I will
give you £1,000 in cash and £1,000 to the
Solicitor who is going to witness the will,
He further said when he got all the
properties ixn his name he would give some
more thing to us. He said at presgent he
has not any money with him but promised
when his matter is fixed he will give us 20
the money.

/Court +to Mr. Ramrakhas

Now we kmow the witness's answer do you
wish to renew objection or not pursue it.

Ramrakhas

Yes Tobject it is not relevant - and
leans towards the document on which Court has
ruled.
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Kermode:

it is very relevant. After death of
Shahbaz Khan indicates Defendant in possession
of will not witnessed offering him all the
proverty - and offering £2,000 to fix it up.
Most relevant as to his purported letter of
May 1961,

Court:

I consider the evidence relevant. So far
no attempt has been made to lead secondary
evidence of the contents of documents which
I have ruled the Plaintiff is estopped from
producing. At this state the evidence is
simply of & conversation between this witnes
and uPc Defendant. The objection is
overruled_/

(Witness continues)

T told him you have not got the money at
vresent and if I happen to fix your
problem where will vou get the money from,
He went to his office. Sometime Jater T
was employed by Mr Sherani to look after
this land on which Defendant lived. On
one occasion I saw some logs had been cut

on this land. T spoke to Defendant about
1+
L ve

Q. What 4id Defendant say?

A, {(long paabe) The defendant said a case
is pe* ng with Mr Sherani and himself
d the matter will be finalisea in the
Court.

Q. Did defendant speak to you about the land?

A, Yes, de said to inform Mr Sherani if he
g;ves me 10 acres of land then he will
vith uvaw the case yCﬁde“ between himself
and ¥r Sherani and he gaid the deceasged
Shahbaz Khan promised to give him 10 acres
of land. Thieg conversgtion was on a later
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Cross-
Examination

A,

oty

I M
I agree I used to dc work for his

Q.
A,

Q.

A,

cccasion than the conversation about the
logs.

When the logs had been discussed was there
any conversation about the land?

Both discussions took rlace on the same
daye.

Did defendant object to you looking after
the land for Mr Sherani?

Not to me,

Did he complain to ycu it was his land and
you were not to do anything on it -
and anything of this nature?

No.
am not still employed by

r. Sherani,
]
e

office,
From which year to which yeax?
Tn 1967 and 19686

Before that did you do any work on his
instructions?

I served notices and swmmons if there were
any.

From when?

I started from 1958 and kept on until

Since you became bailiff vou were
frequently at Sherani's office?

-

No., I did worl for all Solicitors. I
¢id not keep books of what work I did,

58.
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Q.

A,

Did you not keep them for income tax
purposes?

No, I am paid after deduction of basic
tax. It is deducted by whoever pays me.

I have known Mr Sherani for a long time.
I know him guite well., I work now for
Public Trustee 0fficial Receilver, Native
Land Trust Board, Bailey Estate, Ross
Estate,

What date did conversation take place
outside Yee Joy's shop?

Cctobher 1966. T cannot remember the day.

At that tine I knew Shahbaz Khan was dead.

When he asked you H0 get Solicitor to
witness a will did you agree to do it or
not?

I said I would discuss with Solicitors and

let hinm know,
In other words you agreed?
Internally I was not happyv about it.

He was asking you to commit a Criminal
offence?

Yes., That is why I wanted to inform the
Police. I did not inform the Police, I
informed Mr Shersni. I was not employed
by Mr Sherani but I served notices and
summonses as L did other offices.

Why go to Mr Sherani first and not the
Police?

I was aware Mr Sherani was looking after the

estate and the Prohate Action was over,

1 agree I have not been to the Police at all.

39.
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Qs

£y

Were you not introduced to Defendant by
Buturu Chandermen?

No, I was introduced by Sarwan,

I put to you that prior to that Defendant
did not know you at all?

He knew me. I went to his house and his
store.

You have never been to his houge?

I have been on many ocecasions,

You went te Defendant and told him there 10
was a will in his favour in Mr McNally's
office - a Solicitor in Cumming Street,
No.

Did Defendant told you if there was a
valid Will in his favour and if admitted
to Probate and if he got what was legally
his he would give you £1,000.

That is not true,

And at no stage did Defendant ask you
to do anything improper? 20

He did.

When Sarwan spoke to you aid he asgk you
to do anything improper?

No,

Were you looking after all the properties
on Shahbaz Khan's estate? What work were
you doing?

Serving summorises and notices,

Were you £illing?

40,
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A, No. Keeping an eye on the land to see
no one stole any logs or anything,

Q. Just moving around and keeping an eye on
the land. You would not enter Defendant's
land?

A, I served him with notices.

e What were vou paid for looking after land?

A, For this and serving summons and notices
£5 per week -~ for 8 or 9 months, I was
living in Samabula nct on the land., I
would serve suwmmonges and notices in the
daytime. “here were lotz of tTenants there
and I visited the land with summonses and
notices 2 oxr 3 daye per week.

Qe Put to you you never had conversation
with Defendant about his land or logs?

A I did.

Q. And no guestion of Sarwan introducing you
to defendant,

A, He 4did.
Re-ex: Nil.
Close of Plaintiff's case.
Order:
Adjourned to 9,70 a.m. 20th October, 1370
Sgd. Grant, J.

Znd day
Tuegday 20th October, 1970 at 3.2%20 a.m.

Mr. Xermode for the Plaintift,
Mr., Ramralha for the Defendant.

41,
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TAKSHMIJIT

TAKSHMIJIT s/0 Bhai Suchit,
Sworn in Hindi. Of Navitoko
Sawani.

I am 53, I knew the late Shahbaz Khan
from my childhood. My father amd uncle were
on good terms with him. My uncle was Ujagir.
He died some years ago. Shahbaz Ehan was a
wealthy man. I had dealings with him. I
bought land from him in 1948, The money for it
was coming out of my cane farm at Wainibokasi.
When the Nausori Mill closed in 1959 Shahbaz
Khan made an arrangement with me over property
at Waimanu Road. §50 was being paild by one
Willie Sing Lee as rent of one of the
properties and was going Lo Munro, Warren, leys
& Kermode in reduction of my. debts to Shahbaz
Khan, I knew Mr Shaheed Mohammed a Solicitor
and S.D.Sharma a Solicitor. The property
Willie Sing Lee was renting wag sold by Shahbaz
Khan, I think through Shaheed Mohammed, I
did not then have any income to pay off the
debt. At that time I was living in Suva at
Dalainavesi. Trouble took place on the sale
between my Uncle Ujagir and Shahbaz Khan,

Later Shahbaz Khen made an agreement stating
land was to be sold in blocks. I think this
is the agreecment of 28.7.54. I see Ex.2,

This is the agreement, I gave the land to the
tenants for which they were paying rent and

it was agreed when land was subdivided each
tenant was to be given a block each.  There
has been no subdivision. I ceannot remember
when Willie Sing ILee's property was sold. The
trouble before the azgreement of 28.7.54 was
that the instalment was not paid. This was
because Willie Sing Lee was also mentioned in
the agreement so the rent was paid direct ‘o
Warren, Leys & Kermode. The agreement is Ix.9.
It mentions £25 (on page 2(7)(b). After

42.
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Willie ©Sing Lee's property was sold I came to

an agreewent with Shehbaz Khen to deposit

money in Shaheed Mohammed's office. I made
three paymentis of £20 each to his office. I
was no + able tc continue these payments, I
saw Mr., Shahbaz Zhen about it and asg a result
of our disgcusgsion ¥Mr, Shahbaz Khan came to
Mr., Sharma's office and gave me a letter.
This letter was ma¢e in my presence and Shahbayg
iihan affixed his ﬂumbpr_“t on it. Mr. Sharma
ead it over in Hindi and explained it to him
in my presence and he apneared tc wndersiand
the contents.

Q. Is this the letter.
[Eermode:

I object. It purborte to be a document

igried by a deceased and to be witnessed by
”.J.Suarma. Proper method where maken
deceased is to call wiuAems SeD,Sharma. It
mugt be strictly proved. It also required
attestation. Thumb ark affixed - no
evidence could read or write English., S.387
P.C. is mandatory. The document is only
witnessed "S.D.Sharma" and does not comply

with 8,337

In evidence in chief of Plainiviff I was
at paing %o establﬁsh S.D.5harma as late ag
Septenber wes in Fiji and he may still be
there. Mr. Sﬂarma should have been called or
if not availaple his evidence to bhe given
de bens egse. Defendant can only say "this
is a document in my possession® - but to put
it in as a valid doc1ﬁﬂ1 of S.Xhan deceased
it must be put in I subnit either by Mr
Sharma who purports fto witness it - or by
person present at time who saw it signed -
but not a party. 0Or by a person whc can
identify the thumbmarlk. I submit it can
only be marked for identification by this
witness.
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Ramrakhas

No authority cited that lays down
production of document signed by dead person.
If person is dead document will be scrutinised
carefully. Document has been pleaded - and
Defence to it is a pure denial ~ not that it
is a forgery or fraud.

This witness having been present and seen
it signed it competent to produce it,

As to attestation as reguired by PC does 10
not affect the validity of the document -
nor its weight. It is valid per se. Ii's
weight becomes a matter of evidence. Submit
it is quite legitimate for this witness to
produce.

Mr Sharma - just ag open for Plaintiff
to call him as for uve - but I will be dealing
with the whereabouts of Mr Sharmas through
this witness.

Mr. Kermode: 20

I refer to 8.3(4) of Cap.3l.
Court:

I shall hear such evidence as this
witness is able to lead regarding the
whereabouts of Mr Sharma before ruling on
this matter.

Mr, Ramralkha:

If there was an adjournment I can obtain
evidence he is out of country. I did not
anticipate this objection. I thought it was 30
common ground he was out of country.

Kermode:
1 am not contesting he may now be out

of country - but if so his evidence should
have been talkken de bene essge ag he is the

44.
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only witness who can produce the document - In the

or again his evidence could have been taken Supreme
on comnission_/ Court

Defendant comtinues:

T

Defendantts

Mr., S.D.Sharma came to Fiji to attend Bvidence

his brother's funeral, His brother died in

September 1970, Prior to thet Mr. Sharma had Ho. 9

been away for I think 3 years. Mr., Sharma is Lakshmijit

not practising in Fiji. I did not meet Mr. Examination
5 . . - o b33 =

Sharma when he came to Suva in September but .

(continued)

I spoke to Mr Ganga Prasad who iz married to
Mr Sharma'ls wife's sister. Mr Frasad is

chief clerk of Grahame & Co. I made enguiries
of him as to when Mr Sharma was leaving tie
country and he gave me a time. I believed Mr
Sharma would remain in Fiji until my case

was heard. I have made a search for him and
made enquiries and wnderstand he is out of the
couniry.

Kermode:
T am guite prepared to say we believe he
has gone from *“he country - but it does not

affect the validity of my submissions.

Ir., Ramrakhas

T now formally tender the document.

Couxrt adjourns for ruling.

The document in guesticn is not a will or
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Ex. "

other document of which attestation is
essential before it can be producsd; and the
fact that S.387 P.C. provides sanctions if
that section is not complied with does not,
in my view, affect production. Even if 5,387
P,C. did affect the position 5.7 of the
Evidence Ordinance Cap.3l would apply.

On the evidence of the Defendant the
document is a letter made and signed (by means
of a thumb print) in his presence and given to 10
him by the person so signing. On this evidence,
whether the person signing be alive or dead,
the Defendant is in my view entitled to produce
the letter, and I so rule. It may be produced
as Bx., "AM,

S5gd. Grant, J.

Defendant continued

Qe Prior to 1261 had you helped Shahhaz Khan
in any way?

A, T was living with him and looking after 20
him and collecting rents on his behalf.
After Ex,"A" was drawn I continued to
look after him and collect his rents.
I wasliving opposite his house on the
opposite side of road ~ about 20 chains
away. I saw Mr, Sherani at the house of
Shahbaz Khan. I saw him Twice, First in
September 1963, I was watching from my
house. The next time I saw him there was
one day in 1964, On the day of the death 30
of Shahbaz Khan I saw himr in the sitting
room., I was also there. I have not seen
him at the house of Shahbaz Khan on any
other occasion. Through Shaheed Mohammed
the notice Ex,5 was given to me. I
subsequently spcke to Shahbaz Khan about
it. T then got another notice from
Shaeheed Mohammed - Ex,6. I subsequently
spoke to Shahbaz Khan about it. I
received a notice from Bachwan - Ex.ll. 40
I did not speak to Shahbaz Xhan about it.
At that +time he was not alive. The other
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I received came from Sherani &
12, 13 and 14. VWhen I received
rotices frOu Sherani & Co I consulted
Solicitors in 1967 and Mr Sherani sued me
in the lower Court siace when I have been
having livigaetion with Mr Sherani., T
know he sued some of +the tenants. 1 did
not intervene in these cases. 1 d4id not
have a dSolicitor at that time. At that
time I had a Solicitor acting for me in
this action. I remember Mr Sherani
selling scme land at Waimsnu Road, I
tried to prevent it. Mr. Pathik was ny
Solicitor at the +time. I instructed him
to put a caveat. I don't kmow if he did,
I only met Ram Lalkhan twice. He came and
had a conversation with ne where I work.
I did not ask a man called Sarwan to gee
him for me. One Butru Chanderman drought
Ram Lakhan to my office and introduced me
to him. T had been making investigations

as to whether Shshbaz Xhan had made a will

in my favour. I gpoke to the Chief Clerk
of Mr, McNally's favour. I had not

digcovered any will in Mr MeNally's office.

When Ram Tokham came to me he said
"Shahbaz Khan has left a will in your
Ffavour which is ia Mr McNally's office."

T t0ld him I asked Muni Prasad and there
is no will there but if there is a will

according to what you sey in my favour
you find it produce it, to me znd have 1t

nroved and I will give you £1,000. Ram
Liakhan was happy with this. I did notv
ask him to do anything improper like
witnessing a blank will or forging a
801101uor 8 signature on a will or

ythlrg of that nature. I gaw Ram
Lahhap once agal only - at my office,
I never saw him on Shahbaz Fhan's land
known as Navitoko. I never cut logs
crsaw him abcout it or told him if My
Sherani gave me 10 acres I would withdraw
my acticn., I am still on the land and
ask for a declaravion in my favour.

47.
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(continued)

Qs What reason did you have to believe
Shahbaz Khan might have made a will in
your favour?

A, There was a telephone call from Mr.
McFarlane's office and I wag told
something as a result I took Shahbaz
Khan to Mr. McFarlane's office in my car
and there was a conversation between them,
Mr, McFarlane is a Solicltor.

X 10
In 1948 T and my Uncle Ujagir entered

into an agreement with Shahbaz Khan to pay

certain monies and in particular £30 every

quarterly payments. I agree I never made

any regular guarterly payments,.

Q. From 1948 to his death you made no
quarterly peyments?

A, I made yearly payments until 1964,
Q. No quarterly payments.

A, There were 2 types of payments - yearly 20
from sugar cane and the other monthly
from rent received from shop in
Waimanu Road.,

Qe In 1st agreement did you carxry out survey
required by Clause 177

A, No.

Re Under 2nd Agreement 23.8,48 you were to
make regular quarterly payments of £34,
Did you make them,

A, No, I paid yearly from cane proceeds. 30
It is true I 4id not pay according
to the agreements - but according to
the crop lien The money was paid in
advance. <here was a crop lien in

48.
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Q.

A,

Qe

favour of Shahbaz Khan in respect of that In the

land - and we were paying the money from Supreme
the cane proceeds &t land at Wainihokasi, Court
There was no income from the laznd at
Sewani.

Defendant's
Wnen Shahbaz Khan was alive and you Evidence
entered into the agreemente with him - No. 9
the 4 agreements between 1948 and 1954 Lai . e

shmijit

were yroperly drawn up agrsements?

Cross-
Yes. Drawn at Warren, Leys & Kermode Examination
Office, Solicitors for Shahbaz Khaxn, (continued)

It was Shahbaz Khan's practice when there
were agreements between yvou to take you
to his solicitors office and have proper
agreemznts drawn up.

Yes.

And except for document of 1961 (Ex.A)

any document was executed in that manner -
rawn up of his Solicitors.

Yes - also the document of 1961 was drawn
by his Solicitor

In 1950 Shahbaz Khan also had Mortgages

drawn up by Warren, Manro Leys?
Yes,

Mortgages by Bhal Suchit Ganjit and by
vou and Ranjit and Lakehmijit?

Yes.

And alsoc a Bill of Sale and crop lien?
Yes.

Why did deceased have those securities
drawn up?

49,
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Q.

‘I’\
£t o

Mr Shahbaz Khan paid off the balance of
the debt on the property at Waimanu Road
which belonged to Bhai Suchit at that
time.

The securities also secured the monies

owing under 5 agreements?

There were 2 different sums., One was

cash money lent in advance and the other

was the price of land. Willie Sing Lee

was tenant of land owned by Bhai Suchit. 10
I agree Bhai Suchit owed monies to

Shahbaz Khan.,

And the rent went towards these monies =
in reduction of Bhai Suchit's debt?

According to the mortgage it is true but
according to the agreement all are in one,

The payment of the rent was not an

agreemnent made by vou for it to go in

reduction of your debt?

All the propery belonged to one and all 20
the debts were ours. Bhai Suchit is ny

father.

In October 1960 Shahbaz Khan made a
demand for monies owing?

Yes.
Why?
I think we were defaulting in payment,

And he followed it up by the sale of your
father's land under the Mortgage?

Yes., %0
In Wovember and December 19607?

Yes.

50,
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A,

at action 4id you recommence
gular payments under your agreements?

ed Mohammed commence
hbaz Khan?

think in 1959 or 1960,

car pot say aei“n*+ely when he ceased
acting for him.

You stated there was friendship between
yvour Uncle Ujagir and Shahbaz Khan?

Yes.
Was there not enmity between them?
Yes later. In 1959 or 1960,

Ujegir Singh assaulted Shahbaz Khan by
throwing acid on him?
-

I don't know.

ce for

i-h

He wa

s prosecuted by Pol
assaulting

q1“?

Yes. Scomething like that. It was in
1959 prior to Bhai Suchit's property
being sold.

S0 at the time when you testified you
made arrangements with Shahbaz Xhan -
there was ennity hetween Ujagir Singh
and Shahbaz Khan?

Yes,

)

In May 1961 what Sclicitor acting for
Shahbaz Khan?

My, Sharma

What work had you done for him to your
knowledge?

In the
Supreme
Court

Defendant's
Ividence

No. 9
Takshmijit
Cross-
Ixamination
(continued)



In the
Supreme

Court

Defendant's
Evidence

No. 9
Lakshmijit
Cross~
Examination
(continued)

In 1961 he made some papers regarding
his income tax affairs. In 1961 or 1962
two letters were transferred by Shahbaz
Khan to his defacto wife.

When was last paynent made by you after
vour father's land was sold?

I think in 1960 I camnot remember what
part of the year. I cannot remember how
long after the property was sold, I
remember paying 3 instalments -~ they were
not regular. There was about 30 days
between each payment. PFaid to Shaheed
Mohammed's office. I got receipts Ilave
the receipts.

Up to 24.2,61 date of last receipt Shaheed
Mohammed was acting for Shahbhaz Khax
Look at the receipt.

Yes., I agree that is why I paid Shahsed
Mohammed.,

And when d4id Shahbaz Khan leave Shaheed
Mohammed and go to Mr Sharme before
10,5,.61.

from when he left Munro, Warren, Leys

he did not have regular Solicitor,

e had some done by Mr Sharma some by
Moti Tikaram and some by Shaheed Mohammed.,

What were the circumgtances leading up
to preparation of Bx, "AM,

I could not pay my instalment regularly.
The cene proceed was already sold. The
Waimanu Road property was sold and there
was no income from Sawani Road,

Until 10.5.61 was Shahbaz Khan still
chasing you for payment?

Not actually chasing me but the money I
deposited at Shaheed Mohammed's office
was not a full deposit. I paid £20
instead of £25.

52.
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A,
Q.
A,
Q.

.
Le

I agree these are the receipts which
I received which I now produced (by
consent br0ﬂuced Ex,20).

They were payments by me of the debts
under the agreements,

Because Shahbaz Xhan wanted you to pay
off the money under the agreements?

Yes,
And that was the position on 24.4.61,.
Yes,

Did aL/thln” heppen between 24.4.61
nd l 6_1. dd.T:k.. O_I_ ._Jf "A"-

},\J

I went and saw him personally and told
him T am not iﬁ a position to keep up
payments and ssked him to make some
provision fOL me to retain my land and at
the same time I will look after you.

What type of looking after?

He was 014 and could not see clearly so
if he wanted %o go anywhere 1t was my
responsibility to help him out,

In 1961 he was about 80 years of age?
Yeg,

Bad sight?

Yes,

Feeble?®?

He would fall dowm?

On many occasions.
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When you took him to McFarlane's office
he executed power of attorney tc his
defacto wife?

No, I deny he wanted to appoint his
wife his attorney -

or to 10.5.61 what active segsistance

Pri
had you given Shahbaz Khan?

About 1949 I started living opposite him,

We were on visiting terms and anything he
wanted me to do I did, 10
What?

Collect rent on his behalf. Buy his
groceries. Where ever he wanted to go I
took him in my car particularly about 3
times a week.,

Why did you do thig?

We were on good terus,

Out of friendship or as a neighbour?
Yes, He was also landlord.
Did you expect to be paid for 1t? 20

£

I did not expect money nor ask for it.
I did not expect to be paid for it. T
did not expect any money on him but I

took him in my car.

Was another reeson you assisted him
that you owed him & lot of money?

It is true I owed him a lot of money.
It is possible it was a reason.

It was a reason?
Yes, 30

Did Shahbaz Khen ever indicate when you

54
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Q.

A,

Q.

were performing these services he would In the

nay you for these services? Supreme
Court

Yes.

When was the first indication? Defendant's
Fvidence

When he gave me this letter Ex. "AY, No. §

That was the first occasion? Lakshmijit
Cross~-

No. When I asked him to enter into some Erxamination

arrangement for my land and I would look (continued)

after him,

Was anything else dizcussed apart from
your own land - was any other land
discussed?

2 more titles were involved In this
matter.

What was the arrangement you discussed
with Shahbaz Khan before going to
Sharma's cffice?

The first discussion was for him to make
such arrangementas I would retain my
land and payment would be made regularly.

What slee?

A new price of £12,000 was agreed for the
whole of the land.

"What else?

The neighbouring 10 acres of land which
was sold to Ghurhu Prasad - at the time

it was sold it was not separate - and
according to Ghurhu Prasad he had a tznant
on 1t but in fact the tenant was

occupying our land - and it was arranged
that when the title was transferred in my
name I was to give 10 acres to CGhurhu
Prasad and he was supposed to pay me £100
being rent he collected from the tenant

55.
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(continued) .

Q.

who in fact was occupying our land.
Anything else?

There were 2 titles - one at Waimanu Road
undivided 3 shares of Thanjit Ranjit and

myself. The other title belonged to Bhai

Suchit. These were to be included in the
Sawani -property.

Anything else?

It was further agreed that after his death
whatever I owed him was to be waived but 10
as long as he was alive I was to pay my
instalment regularly. The land was to be

sold and the money was to be paid in

reduction of the debt out of the sale,

Anything else agreed on?

I cannot remember anything else,

What about your Uncle Ujagir?

He was to be taken out - they were not

on good terms. The new agreement was just

to be with me. 20
Did the £12,000 include the 2 blocks of

land you and Ujagir had agreed to purchase
earlier?

Yes.

And was there anything else agreed on
before the letter was signed?

No.
At that tinme was a lawyer acting for you?
No. I used to have my documents drawn

at Mr Sharmal's office and Mr McFarlane'!s 30
office.

564
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A,

d you take Shahbaz Khan to Mr, Sharma's In the

Did

office? Supreme
Court

Yes.

Why not to Shahesd lohaimed's office? Defendant's
Evidence

We agreed to have the agreement made at To. 9

Mr Sharma's office. No one else came

; Daksghrijit
with us., = Jd

Cross~
Who ingtructed ¥Mr Sharma. Exanination
(continued)

Mr Shahbaz Khan.

£id he convey to Mr Sharma the terms of
what you had agreed as you have had
agreed as you have get out in Court today?

Yeg 28 I have sa3id.

So Mr, Sharma wes told in your pressnce
the price of land was £12,000,

Was Mr. Sharma instructed that you were
to continue to look after Mr. Shahbaz
Khan?

Where did Mr Sharma get this reference?

The +title was taken to lMir. Sharmalts
office. It was given to Mr. Sharma.

I put it to you CT,7064 was never
produced to Mr, Snarma by anybody -
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because a new title was issued (Ex.4
shown to Defendant).

I =said there was a title but Tecan't
remember the number.

You obtained the number 7064 by a search
you carried out yourself?

I made a search later through Pathik,

The number 7064 came from your agreement?
It is possible,

And at the date it did not exist?

I don't know.

How did Mr. Sharma get this no. from a

title before him,

I doen't know,

He got it from the agreement?

It is possible,

Was there a title in front of him?

Yes. The title and 3 agreements were not
uplifted from his office,

Why did he refer to a part - cancelled
title?

I cannot explain,

Why does the figure of £12,000 not appear
in Ix, "AW?

It must be written there. I agree I am
a teacher and educated and speak good
English and I could read Ex. "A' at any
time.

58,
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Q.

I
Did you pay any money to Shahbaz Khan at
Sharma's office?

Under the 3 agreements I deposited £50

Any receipts given?

T think Sharma gave one receipt to Govind
Singh. He did not give any to me.

Why did you not ask for a receipt?
Because I did not pay the money to Sharma
but to Shahbaz Khan. The debts owing

was to Shahbaz Than,

Ex, PUAY wefers to costs and dishursements
of C.7,7064, What costs snd disbursements?

The Goverrment expenses,
When was it to be transferred?

After the money was paid.

12t about your fathers title 5425
t transfer was to take place of that?

wna
There was a mortgage on it
(q. repeated)

All these titles were included in one sum
which was to be security for money owing.

What transfer wag there Lo be of your
father's title?

It meant after the debt was paid in full
in respect of Sawani oroperty the costs
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In the and expenses referred to the discharge
Supreme of mortgage and transfers of this property.
Court

Adjourned to 2,30 p.m,

Defendant's Sgd, Grant, J.
Evidence

No. 9 - L
Takshmijit Resumption

Cross=- Appearances as before
Examination
(continued) Defendant continued - reminded still under oath.

XXM Continued.
No Copies were made of Ex, M"A"Y,
Nc copy was given to Shahbaz Khan,

Qe Ag it was supposed to be an agreement
under which you did things too, why did

you not sign it?

A, Who ever Mr Sharma instructed to sign
signed it,

Q. The &£F150 referred to is the 3 payments
of £€F50 you paid in respect of the
agreements?

A, Yes.

Qo A few days before this you went to Shahbaz
Khan unable to make the payments?

A. Yes.

Q. Then where d1id you get the £F1507

A, It did not come from my pocket. It came
from the people who paid for the land,

Q. 0id you have this £F1L50 when you entered
into this arrangement with Shahbaz Khan?

A, It was not with me,
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A

N

Q.

Then when wag it paid? In the

Suprene
The pecple who deposited with the land Court
paid thewselves in Sharma's of:ice.
n"'L »
his was in respect of portwoﬂ of the D
. efendant's
nd T had sed from Shah -
land ad purchased fro ahbaz Khan, Tridence
And they were pald by your tenants or No. 9
occupiers cor yourszelf Lo Sharua? Dalkshmijit
- Crose-
-X 85 [ 3 iy > 2
LAXAM1INavlion
(continued)

Wnen was it paid to Shahbaz Khan?

It was with Mr» Sharma -~ it was between

him ond Shahbvaz Khan., T did not see him
paid I was present when Bx,"A" was read
out to Shahbaz Xhan,

It contains an aclknowledgment that
Shahbaz Fhan received £150 from you?
Yes.,

You paid no noney at all?
Yo
After Ex., "A"was signed what did you do

regarding the agreementm and the moniés
¢} ‘v&’il’l{i »

I carried out the work according to the
agreements., I looked for more tenants
to pa&‘off'tnzb debt, I did not make any
paymenes te Shahbaz Khan,

A

What monies were paid indirectly in

£

respect of the sale and purchase
agreements?

Nothing.
‘Who was collecting rents?

I
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Q.
Ao
Qe

What did you do with them?
I kept them.

Under the agreement weren't you supposed
to pay them to Shahbaz Khan in reduction
of your a/c?

Yes., I did not do so.

FProm the moment you were handed IEx, "AM
you did not perform that part of the
agreenent?

Nothing so far but part of the money I
have received from the tenants when they
have paid the whole amount then I was

supposed to pay the monev to Shahbaz Khan.

How was Ujagir to be deleted from the
other 2 agreements under Ex,TAM,

Ujagir's dealing with Shahbaz Khen was
stopped. He was not taking any interest
in this affair. I was the only one

left over,

The land Navitoka CT 9410 this was the

only block of land Shahbaz Khan had in that

area?

No he had other land - in the hands of
one Latchman now,

What area?
I think between 300 and %50 acres,

Did he have any other block of 600
acres apart from 94107

No,

This is the same land you purchased from
Shahbaz Khan because you lodged 2
caveats?
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Q.
HAe
Q.

A,

Yes,

Between 1961 and January 1964 you paid no
nonies directly or indirectly?

That is true

When vou got Notice of Demand 9.1,64
did vou go and see Shahbaz Xhan?

and when Notice was served by Bachwan.
Shahbaz Khan was not in a conditicn I could
have disgcussed it with him,

T had been seeing him nearly every day

Did you produce to Bachwan Tx, "A"?

Why not?

T teld her., The letter was ia the oifice
I never produced it to her in her lifetime,

I knew Faigz ¥ohammed who was seeking %o
prove will made by S.Khan. T knew he was
seeking 1o obtain probate of a will.

Did you nroduce Bx,"A" to him?

No.

Why not?

Because he was not the owner.

Ex. "AW provided on his death he would

-~

order EBxecutor +to wailve your debts?

s

4s Faiz Mohammed purported to be executor
of the will why did you not produce
Ex., MA" to hiw?

Probate was not granted in his nanme

H
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A,
Qe

Qe

Qe

I d4id not hear that Marguardt-Gray and
Co advertised for claims.

When demand made by Mr. Sherani after

Shehbaz Khan's death did you produce

Bxe "A"™ to him?

No.

Why not?

It was not in my possession at that time,

Tt was in Mr Sharma's office. He sold

his office and ¥Mr McNally took over, 10

Did you direct Mr Sharma to reply to
Mr Sherani and disclose this agreemsnt?

ok

He was not here at that time. McWNally
was looking after the office - it wa
almost closed, The papers were kept uunder
the house of Mrs. McNally. T got the
document Ex, "A" in my own possession

in 1967,

When Mr Sherani sold property in 1968

in which you had registered interest - 20
why did you not then produce it to Mr

Sherani?

Mr Pathik was acting for me at that
time and it was in his vpossession.

It was with my Counsel who used it in
preparation of my defence in this case,

When Mr Sherani made executor in action
in which you gave evidence why not then
produce it to Mr Sherani?

Because action also commenced in lower 30
Court,.

TLower Court action commenced 5.9.567
Supreme Court probate Action ended in
1966.

I think so.
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Q.

Qe

I did not see or hear of any advertisements
that Mr Sherari was seeking claimants,

Why did you do nothing about IZx. "A"
from 1964 until 1967 when it purports to
give you a laf“e block of land?

This was drawn in 1961 and was kept there
2ll the time. Shahbas Khan died in 1964
and there were 2 claimants of his estate.
Because of Tthis trouble 2 or 3 years
elapsged. I agree I knew of the trouble
going on over the estate. I agree I was

interested in i+,

Thy did you never state a claim under
«,: llAnl

jeajeed

I have already said there was trouble for
2 or

or 3 years,

According to you although Shahbaz Khan
sold you and Ujagir land for £12,000 by
this agreement you say he gave you another
over 400 acres ag a gift?

Yes.
Why haven't you in these proceedings made
a clainm fer specific performance of Ex.

I did not know what was to be done.
Solicitors were acting for ne.

“he discussion you had with Ram Legkhan -
you say you had been looking:for will in
your favour?

Yes. I had reason to believs there was one.

At that time you had obtained Ex., "A" from
McNally's home?
I don't think it was in my possession ab

that +time.

"A"?

In the
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Q.

When it came into your possession did you
cause & search to be made of the papers
where Ex, "A" cawme from,

Yes.

Did you make enquirieg of Sharma and
shaheed Mohammed to see if they had it?

No,

Why were you prepared to pay £1000 to
anyone who could find a will and have it
proved. 10
The will which I believed was in ny

favour - I would have got all Shahbasg
Khan's propexrty for £1,000 or £2,000,

Did you offer to pay anyone else any money?
No, It was only Ram Liakhan.

Only Ram Dakhan?

I said £1,000 to be shared between Ram
Lakhan and McNally because Ram Lakhan said
the will was mede in McNally's offics.

In evidence you stated prior to 1961 you 20
were living with Shahbaz Xhan?

I was there from 1949,
Living with him?

My house is abcocut 20 chains away from
nhis house.

Why did you say living with him., Did
you at any time live in his house?

No,
Why did you say "I was living with him??
I misunderstood. 30

66,



10

20
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A,

Relex ¢~

When you paid monies to Shaheed Mohammed
you said you paid short. What did you
mean?

The instalment was reduced to £25 and

I was only paying £20, I paid only £20
on 3 occasions,

Sgd. Grant J.

Ne, 10
BUTURU CHANDERMAN

BUTURU CHANDERVMAN s/o0 Deo Nandan

unemployed.

Sworm in Hindi.

i live at Nausori at present and
I am 2 retired Motor Mechanic

I lmow Ram Liakhan - bailiff very well. I
know the defendant.

Did you do anything in connection with
Ram Lakhan and Defendant?

Yes., About 3 or 4 years ago. I met

Ram TLiakhan at Marina Service Station
Walu Bay, Suva. He made a request

sc I took him to Cummon Street to the
Defendant. I spoke to the Defendant and
Ram TLakhan., After I had introduced
them I went away.

Nil.

Sgd. Grant, J.

Close of Defence.
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Ramrakhas

1. Whether barred by Statute of Limitation.
Chitty's Statutes 6th Edtn. Vol.7 p.617.

If any money claim or demand by Plaintiff
it would become extinguighed in 6 years time -
under S,3 of L,A, 1623,

Shaheed Mohammed first gave Wotice Bx, "G5!
on 17.,9.,60, Under it it makes the monies 10
immediately payable. It meant unless something
happened in the meantime the whole of the
monies would become lrrecoverable in Cetober
or September 1966 depending on how you read
the notice. The recission of the contract is
purported to be made by 17.10,60 but the Notice
ig inchoate - "intend to apply to Registrar®.

The right to rescind arose on 17th
September or October - 6 years later - in
1866. The right to rescind had not been 20
exercised by Plaintiff - indeed he could not
dc s0 as Probate not granted until 5.1.67.
Time cannot stop running.

When Plaintiff wrote his notices Ex.13%
and Ex,14 - the time to rescind had already
been barred by operation of limitations.
They had slept on their rights for more than
6 years.

Bachwan's Notice Ex.1ll is merely a
demand with a threat to rescind., It is 20
not a recission.

Submit the right to rescind has been
loset,

As to right to recover the monies =
Plaintiff pleads last payment received on

68,
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a/c was on 31.,1.60 (pars 3 of Statement of
Claim - paras 2 and %), If you take

Plaintiff's pleaded figures - 6 years later -
December 19266 and 31lst January 1966 - the

right to recover the monies had been los?t
because Ex.5 destroyed the right to pay by
instalments. So when Mr Sherani wrote demanding
payment the debt was statube - bharred.,

The fact 3 payments made by Defendant
to Shaheed Mohammed or that he paid £150 on
a/c of the debt does not mean the right +o
recover was revived.

Writ issued 23,10.,67 - well after 6
years. No right to recover monies lost,.

If Plaintiff lost right to rescission
and right to recover the monies his claim must
fail. As to facts for Defendant's view point
central issue is whether Ex. "A" was executed
by Shahbaz Khan, Defence merely pleads a denial
to this, It does not plead it is a forgery
or that Shahbaz Khan's thumb-print is on it.
No effort made to prove the discermible
thumbprint is a forgery.

If this variation took place showing
congideration partly past and partly present
and future and it must bind the Plaintiff.

Much made of +the £12,000 not being
mentioned in it. Ex. "A" cmcerned with
position when Shahbaz Khan died - all the
balance to be waived.

Submit Defendant should be believed on
this. Unfortunate Mr S,.,D.Sharma not called.
Submit Defendant gave evidence with consgiderable
amount of circumstantiality. Ram Lakhan's
evidence very suspicious - does not establish
any prior bpond of trust or friendship between
himself. It sounds too casual to be true,
Submit it is fabricated. He does not report
te Police.
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(continued)

Defendant's story is corroborated by
Chanderman who was not XXmd,

If you find Ex., "A" was made by deceaged
it should be read as a whole. He was still
doing some serviceg., Collecting 'rent etc,
and giving consideration back., If Bx, M"AM
was left with Sharma cguite legitimate to put
acknowledgment of £150 as it would come from
Sharma's a/c, Submit this document is a waiver
on Shahbaz Khan's account., The present 10
Plaintiff advances reasons for delay. He could
have applied administrator pendente lite.

If you do find there was default submit
you can give relief v forfeiture.

Volume 14 3rd Edition p.623% Halsbury,
para 1152. ",... of a penaltyf.

Submit looking at Ex, "1" - Clause 20
resds (read). This is in the -nature of a
penalty - and demonstrated by Plaintiff's
evidence himself. A heartless situation. 20

In Bx, "8" - Clause 22 also in nature of
penalty ~ and submit Court should give relief.,
Nothing to indicate it was an absolute bargain
to Defendant. Having regard to all the
securities he had I seek relief by the payment
of the balance without interest and the cost of
these proceedings,

Pleadings plead a) Agreements b)defaults
c) notices of rescission. I submit this does
not show a cause of action. The forfeiture 30
clauses say he may enforce his contract which
he is not doing - or "may" forfeit the monies
re-enter and resell. Submit this is not an
option., The pleadings are inchoate. Don't
even plead forfeiture clauses or show what he's
done under them.

Under Clause 9 of Statement of Claim

requires payment. Under Clause 11 determining.
He wants to have hisg cake and eat it., Don't

T0.



10

20

30

40

disclose basis on which you can say "I rescind In the

this contract." Supreme
Court

I ask that Plaintiff's case be dismissed
for these reasons.

No.11
Kermode: Addresses
of Counsel
Statute of Limitations not applicable - (continued)

not secking to recover a sum of money. In
September 1952 there was a formal deed entered
into where all a/es taken and balance of monies
shown Ex, "9", There is acknowledgment by deed
that money owing. Debts were collaterally
secured by mortgage and bill of sale. For a
mortgage the time is 12 years.,

2nd Edition of Halebury, Volume 20 page
602 para 756, Rights under these agreements
and incorporated in deed df249.52 entitles
creditor to take various courses 2f action =~
including re-entry which he has done. As from
date of determination., Defendant was a
trespasser - as from 1964 when Mr Sherani gave
notice terminating the agreement, Admitted
and proved there has been default - agreements
terminated, No counter-claim that rescission
was unoperative or illegal - except tc claim
relief v forfeiture. They accept forfeiture
but claim relief.

No sense of forfeiture here as in case
of a lease. The agreements provide time was of
the essence - and defendant's story as to what
he didn't do even when he claims to have
obtained gift of over 400 acres of land -
he did noct pay a penny or hand over the rents.
Done nothing to indicate the Court should
give him relief. Although Ex., "A"™ was pleaded
defendant did not in his counter-claim
endeavour to set up it was a binding agreement.
He does not seek specific performance or
declaration it is valid., They now simply
ask to pay balance of monies free of interest.
This clearly destroys the validity of Ex, "A"
ags an agreement.
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(continued)

If the defendant can establish it is a
valid agreement it must be established by a
gseparate action. If it has any validity it

is outside the purview of this case,
concerned with whether there has been a lawful

rescission,

We are

If the letter Ex, "A" has any bearing -
The first recital is

is it a legal document,
in nature of a testamentary disposition - if

it is it must be properly witnessed - and is not.

What document the lst paragraph convey.
It is merely an authority to Executor. It is
not a direction or assignment or gift.

The deceased himself by a subseguent

will has clearly gone against the terms of that
letter and as a result the property is vested
in the Plaintiff's as Administrator,

What is the consideration -~ "for past
several years." This is past consideration
Cheshire & Fifood Ath Edition p.6l. Lampleigh v. 20

Brathwait 1615 Hob., 105,
not enforceable,

On this alone it is

Ag to gift of over 400 acres of land -

must be by deed if no consideration.

As to facts relating to Ex. "A" - give
rise to grave suspicion.

from Defendant to establish it.
contains bears very little resemblance to what
And from 1961 until 1967

he says was agreed.

More is required

at no time does he produce Ex, "A",

he is still today asking relief showing money

still owing under the agreementis,

Submit Plaintiff has proved his case and
Defendant's evidence regarding &x. "A" - which

What it

And yet

is his only hope - gquite apart from the
legalities of the document - his evidence of
the signing of the document by Shahbaz Khan

cannot be believed.
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Kermode in reply to Court:

Asking for order for possession of land
which was s0ld and injunction restraining
him from going into surrounding land and
an injunction to restrain him from removing
any buildings fences oxr other improvements.

I agree no evidence led as to threatened
or apprehended activities of this type. And
no evidence led as to damages.

Judgment reserved.

Sgd. Grant.J.

No, 12
JUDGMENT
IN THE SUPREME COURT OF RFPIJI

Civil Jurisdiction

Action No. 219 of 1967

Between:
PATZ MOHAMMED KIIAN SHERANT
s/o Din lichammed Khan Sherani

Plaintiff
- and -
LAKSHMIJIT s/o
Bhai Suchit Defendant

Mr., Kermecde for the Plaintiff.
Ir. L C,Ramrakha for the Defendant.

JUDGMENT
There is some confusion on the record

as to who the Plaintiff is suing. The writ
of swmmons was issued against Lakshmijit

73
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s/o Bhai Suchit as the first Defendant, and
the Administrator of the Estate of Ujagir s/o
Ra] Kumar deceased as the second Defendant.
An appearance was then entered for the first
Defendant only by Grahame & Co,, Solicitors.
Subseguently notice was given by Mr, D,Pathik
Solicitor, of change of solicitor on behalf
of the first Defendant., Thereafter, on the
16th February 1968, the solicitors for the
Plaintiff gave Hotice of Discontinuance of
action against the second Defendant.
Subsequent to this an amended statement of
claim was filed in which the second Defendant
was still named by the Plaintiff as a party to
the action. Thereafter a further notice of
change of solicitors was filed, in which
Mesgrs., Ramrakhas stated that they had been
appointed to act as the solicitors of "the
above named Defendants" (in the plural).

By paragraph 6 of the Amended Defence,
paragraph 4 of the Amended Statewent of Claim
is denied and there is no evidence before the
Court that +the first named Defendant is also
the second named Defendant.

In view of the notice of discontinuance
of action against the second Defendant, I hold
that the Plaintiff's action is against the
first Defendant only, hereinafter referred to
as "the Defendanth.

The documentary and oral evidence satisfy
me that and I find as a fact that :

(1) On the 16th Pebruary 1948, a Memorandum
of Agreement (Exhibit 1) was entered into
between Shahbaz Khan as Vendor and the
Defendant and one Ujagir s/o Raj Kumar
(hereinafter referred to as "Ujagir")
as Purchaser, providing for the sale of
72 acres known as "Navitoka® being part

of Title 7064, and providing inter alia for

possession on the lst February 1948, for pay-
ment of the balance of purchase monies to be

T4
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(2)

(3)

made by quarterly instalments, for time
to be of theessence of the contract,

and on default of payment for rescission
of the contract by the Vendor (there
being no requirement as to giving of
notice before the Vendor exercises his
rights) for any monies paid to be
forfeited as liguidated damages and

for the Vendor to re-enter and take
possession of the land,

On the 23rd August, 1948, a Memorandunm
of Agreement (Exhibit 8) was entered
into between Shahbaz Khan as Vendor and
the Defendant and Ujagir as Purchaser,
providing for the sale of 1%8% acres
Imown as "Navitoka" being part of Title
7319, and providing inter alia for
possession on the 2%rd August, 1948, for

payment of the balance of purchase monies

to be made by quarterly instalments, for

time to be of the essence of the contract,

that any default thereunder shall be
deemed tc be a default under Exhibit 1
and vice versa, and on default of payment
for rescission of the contract by the
Vendor (there being no requirement as

to giving of notice before the Vendor
exercises his rights) for any monies

pald to Dbe forfeited as liguidated
damages and for the Vendor to re-enter
and take possession of the land.

On the 24th September, 1952 a Deed
(Exhibit 9) was entered into between

the Defendant and Ujagir and others of
the one part and Shahbaz Khan of the
other part which recited inter alia
default on the part of the Defendant and
Ujagir of instalments of purchase money
under Exhibits 1 and 8, acknowledging
inter alia the monies then owing to
Shahbaz Khan under Exhibits 1 and 8
providing that in consideration of
certain additional security given
Shahbaz Khan would, inter alia, not take
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(4)

(5)

(6)

any steps to enforce payment of the

nonies due for one month nor charge any
interest in respect of Exhibit 1 until
after the 31lst December 1954, and providing
that except as aforesaid the rights powers
and remedies of Shahbaz Khan under

Exhibits 1 and 8 were in no way affected,

On the 28th July 1954 an Agreement

(Exhibit 2) supplemental to a Sale

Agreement of the 23rd October 1948 (which 10
was not produced) relating to land fronting
Princes Road was entered into between

Shahbaz Khan of the one part and the

Defendant and Ujagir of the other part which
recited the desire of the Defendant and

Ujagir to sub-divide and sell the land and
providing intexr alia that on sale certain

of the monies were to be applied by Shahbaz
Khan to mories owing by the Defendant and
Ujagir under the sale agreement of the 20
272rd October 1948 and under Exhibit 1,

and that the rights powers and remedies of
Shahbaz Khan under Exhibit 1 were in no way
affected,

On the 12th April 1957 Certificate of

Title No. 9410 (Exhibit 4) was registered
in the name of Shahbaz Khan relating to a
piece of land known as '"Navitoka" (part of)
and containing 664 acres 1 rood and 30
verches; and it is admitted by virtue of 30
paragraphs 3 and 4 of the Amended Defence
znd by the Defendant under cross-
examination that the lands comprised in
Exhibits 1 and 8 are included in this
title.

On the 17th September 1960 a Notice (of

which Exhibi®t 5 is a copy) signed by

Shahbaz Khan and addressed to the Defendant
and Ujagir and others was drawn up,

giving notice inter alia that default 40
having been made in repayment of instalments
of purchase money due under Exhibits 1 and

8, unless payment was made within one month
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(7)

(8)

(9)

of the date of service of the notice In the
of the monies detailed in a first and Supreme
second schedule annexed to the notice, Cour’d
Shahbaz Khan would proceed to exercise
the rights powers and remedies conferred

on him by Exhibits 1 and 8; and such No, 12
notice was duly served, Judgment

5th November
On the 17th October 1960 a Notice (of 1970
which Exhibit 6 is a copy) signed by (continued)

Shahbaz Khan and addressed to the

Defendant and Ujegilr and others was drawn
up giving notice that, pursuant to

Exhibit 5, default having been made in

the payment of the monies due, Shahbaz Khan
intended forthwith to apply to the
Registrar General for a foreclosure order;
and such notice was duly served.

The giving of this notice in no way
debarred Shahbaz Khan from exercising
any of the other xights reserved to him
in Exhibits 1 and 8.

On the 9th January 1964 a Notice (of

which Exhibit 11 is a copy) was drawn up,
sigred by one Bachwan (the defacto wife

of Shahbaz Khan) as attorney for Shahbaz

Khan, addressed to the Defendant and Ujagir
and others and served on the 2nd April
1964 giving notice inter alia that default
having been made by the Defendart and

Ujagir in the payment of instalments of
purchase monies due under Exhibits 1 and
8, unless payment was made within one

month of the date of service of the

notice of the monies detailed in a first
and second schedule annexed to the

notice, Shahbaz Khan would proceed to
zercise the rights, powers and remedies
conferred on him by Exhibits 1 and 8.

On the 27th September, 1963, Shahbaz Khan
executed a will (a copy of which is
annexed to Exhibit 10) leaving all his
property to his wife Bachwan for life,

T
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(10)

(11)

(12)

(13)

(14)

and thereafter the resgidue and remainder
of his estate to such of his relatlons
as should be advised by hig solicitors,
Messrs, Sherani & Co., after they had
made full and proper enguiries and
investigations,

On the 29th May 1964 Shahbaz Xhan died,

the death certificate (Exhibit 3) giving

the cause of death as senility, after

an illness of about 8 months'! duration. 10

In October 1964 Bachwarn, the de facto
wife of +the late Shahbaz Khan, died.

On 5th January 1967 letter of administration
with the will annexed of the estate of the
late Shahbaz Khan were granted to the
Plaintiff (Exhibit 10).

On the 2nd March 1967 a Notice (of which
Exhibit 12 is a copy) from the Plaintiff

as adminigtrator and addressed to the
Defendant and Ujagir and others was sgserved 20
on the Defendant, giving notice inter alia
that default having been made by the

Defendant and Ujagir in the payment of
ingtalments of purchase monies due under
Exhibits 1 and 8, unless payment was made
within one month of the date of service of

the notice of the monies detailed in a

first and second schedule annexed to the
notice, the Plaintiff would proceed to
exercise the rights, powers and remedies 30
conferred on him by Exhibits 1 and 8.

By letter of even date to Exhibhit 12

(cf which Exhibit 13 is a copy) sent from

the Plaintiff to the Defendent andUjagir,
notice was given that, unless the arrears

of money due were paid within %0 days,
Exhibite 1 and 8 were cancelled and

rescinded and requiring the Defendant and
Ujagir to thereupon deliver vacant

possession, failing which an action for 40
ejectment would be instituted.
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Thug on the 2nd April 1967 at the In the
latest, the arrears notv having been paid, Supreme
the Plaintiff was entitled, subject to Court
there being no bar, to exercise the rights
powers and remedies conferred on him by

Exhibits 1 and &, No.1l2
Judgment
(15) On the 3rd April 1967 a letter (of which 5th November
Exhibit 14 is a copy) was sent from the 1970
Plaintiff, addressed to "The Administrator (continued)

of the Estate of Ujagir" and the Defendant
giving notice that, as the debts in guestion
had not been paid, Exhibits 1 and 8 were
determined and all monies paid forfeited

to the administrator of the estate of the
late Shahbaz Khan.

(16) On the 6th February 1968 a Caveat (of
which Exhibit 7 is a copy) was registered
in the name of the Defendant against
Title No. 9410 (Exhibit 4), the Defendant
claiming an interest in the land comprised
in that title by virtue of Exhibits 1, B,
9 and 2, and by virtue of a letter dated
10th May 1961.

As to the letter dated 10th May 1961
referred to in the Caveat, the Defendant in
evidence produced a typewritten letter (Exhibit
4) so dated and addressed to him which he
claimed wag made in his presence and signed with
the thumbd print of Shahbaz Khan, +the letter
having been read over to Shahbaz Khan in
Hindustani and explained to him by a solicitor,
Mr., S.D,Sharma, who was not called as a witness.
The letter reads in typescript:

"Dear Sir,

I Shahbaz Khan (f/n Ado Khan) Dand-
lord, Navitoka, Sawani, Naitasiri, wish
to place on record that IN CONSIDERATION
of your free services rendered to me for
past several years, I confirm and rectify
that upon ny death I authorise my
EXECUTOR oxr BXECUTORS ADMINISTRATOR or

9.



In the ADMINISTRATORS to waive aside the balance

Supreme of all principal and interests due to me

Court on account of the sale price of my land
to you vide the Sale and Purchase
Agreements,

No. 12

Judgment It is to be noted that the remainder
5+th November of C,T, 7064 is to be included in this
1970 sale price and that Ujagir, f/n Raj Kumar
(continued) is to be deleted from this deal as from

this date,

You are to continue collecting the
rents of this land and pay to me this
amount which I ghall credit to your account.

Providing Ghurauw Prasad pay a furthexr
sum of £100,0.0. being compensation for
land he let out to Shiv Prasad, £/n
Bikram Chaudhary, you shall allow Ghurau
Prasad to have 10 acres of land from C,T.
7064 according to the boundaries defined
by me.

A1l costs of tramsfer and disburse=~
ments of C,T,.7064, C.T.5348 and C,T.5425
to be borne by you, L acknowledge receipt
of £150,0,0. from you.

Yours faithfully,
Shahbaz Khan',

Exhibit A is not a Will (nor properly
executed as such) nor a deed (as would be
required to vest land as a gift) nor a contract
under seal. The consideration expressed therein
is past and not executed, the services of the
Defendant not having been performed in the way
of business and the type of services rendered
and the circumstances attendant thereon raising
no implication whatsoever that they were to be
paid for (Lampleigh v. Brathwait (1616) Hob.,1l05;
Re Casey's Patents (1892) 1 Ch, 104). It has
no legal effect and I so hold.
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Although hot expressly pleaded, if the
Defendant is relying on the High Trees
principle (which he may be if Paragraph 5(b)
of the Amended Defence and the Counter-claim
are ®ad together), the Defendant, in the
absence of evidence from a vital witness Mr.
S.D.Sharma (who was in Fiji in September 1970
the month preceding the hearing of this action),
and upon a consideration of the contents of
the subsequent will of the late Shahbaz Khan,
and in view of the conduct of the late Shahbaz
Khan and the conduct of the Defendant being
utterly inconsistent with and incompatible
with the contents of Exhibit A, has failed to
satisfy me of the authenticity of Exhibit A.
Congegquently the applicability or otherwise of
the High Trees principle does not fall to be
considered.

As to the monies forfeited by the Plaintiff
a8 liguidated damages, there is authority for
the Court in its equitable jurisdiction to
relieve against forfeiture of instalments
even after rescission if in the actual
circumstances of the case i1t would be oppressive
and unconscionable for the Vendor to retain
all the instalments (Chitty on Contracts, 23rd
Edition, Vol. 1 p.1498 para 1501); but in view
of the fact that the Defendant has had the use
and benefit of the land in question or part
thereof for a very considerable period, and in
view of the judgment hereunder, the circumstances
do not warrant such relief,

The Defendant has by paragraph 15 of his
Amended Defence expressly pleaded the Statute
of Limitations applicable in Fiji., The statute
of limitation applicable in Fiji to actions for
the recovery of land is the Real Property
Limitation Act 1874 (Imperial) 37 and 38
Victoria Cap.57. This Act is in force here
by virtue of the Statute of Limitatiouns
Declaration Ordinance Cap.l37 Laws of Fiji 1955,
Under the Revised Edition of the ILaws
Ordinance 1965 (Section 5(i) and the first:
schedule) the Statute of Limitations Declaration
Ordinance Cap.l?7 was omitted from the revised
edition of the laws of Fiji provided that the

8l.
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Ordinance should remain in force until the
same should have been expressly repealed or
should have expired, become spent or had its
effect, which it has not.

By virtue of the Real Property Limitation
Act 1874 no person can bring an action to
recover any land except within 12 years next
after the time at which the right to bring such
action has first accrued to some person through
whom he claims; and an adminigtrator claiming 10
an estate or interest is deemed to claim as if
there had been no interval of time hebween the
death and the grant of the letters of
adninistration.

Where the person claiming the land or
the person through whom he claimg has become
entitled by reason of any forfeiture or breach
of condition the right is deemed to have first
accrued when the forfeiture occurred or the
condition broken. 20

It was elicited from the Defendant under
cross-examination that the Defendant had never
made regular gquarterly payuents as contracted for
in BExhibits 1 and 8, that from 1948 to the
death of Shahbaz Khan the Defendant had made
no quarterly payments (and further, that he had °
always been in breach of clause 17 of Exhibit 1),
and this is common ground.

There igs no evidence before the Court of
any written acknowledgment of the title of the 30
late Shahbaz Khan signed by the Defendant
having been given by the Defendant to the late
Shahbaz Khan or his agent, affecting the period
of limitation after the execution of Exhibit 9
in respect of the title to the land comprised
in Bxhibit 8, or after the execution of
Exhibit 2 in respect of the title to the land
comprised in Exhibit 1.

Under Paragraph (a) of Clause 7 of

Exhibit 9 the late Shahbaz Xhan agreed not to 40
take any steps to enforce payment of any of
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the monies payable to him under Exhibit 1 and In the
8 for a period of one month from the date Supreme
thereof (viz. 1 month from the 24th September Court
1952) and Clause 9 of Exhibit 9 expressly
declared that, éxcept as provided in Paragraph

w————

(a) of Clause 7, nothing in Exhibit 9 should No.l2

be deemed to prejudice or affect in any way Judgment

whatsoever the rights powers and remedies of 5th Ngvember

the late Shahbaz Khan under Exhibits 1 and 8. 1970
(continued)

Clause 5 of Exhibit 2 expressly declared
that nothing in Exhibit 2 should be deemed a
waiver of or in any way to prejudice the rights
powers and remedies of the late Shahbag Khan
under Exhibit 1.

It has been established that the
Defendant was in breach of condition as he did
not pay the quarterly instalments contracted
for under Clause 1(b) of Exhibit 1, and
Clause 20 thereof provides inter alia that if
at any time two of the quarterly instalments
shall be in arrears and unpaid for moxre than
7 days after the due date of the second cof
such overdue instalments or default be made in
the performance or observance of any other
stipulation for 21 days (which includes a
breach of Clause 17) then the late Shahbaz Khan
may rescind Exhibit 1 and re-enter and take
possession of the land,

It has also been established that the
Defendant was in breach of condition as he
did not pay the quarterly instalments contracted
for under Clause 1(b) of Exhibit 8, and
Clause 22 thereof provides inter alia that if
any of the instalments shall be in arrears and
unpaid for more than 21 days after the due
date then the late Shahbaz Khan may rescind
Exhibit 8 and re-enter and take possession of
the land.

Thus, at the latest, taking into account
the effect of Paragraph (a) of Clause 7 of
Exhibit 9, the late Shahbaz Khan was, one
month after the execution of Exhibit 9, that
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is to =ay on the 25th October 1952, entitled

to rescind Exhibit 8, re-enter on the land
comprised therein and take possession of same -
and it is from that date that the right to bring
an action for the recovery of that land first
accrued; and the late Shahbaz Khan was,
immediately after the execution of Exhibit 2,
that is to say on the 29th July, 1954, entitled
to rescind Exhibit 1, re-enter on the land
comprised therein and take possession of same - 10
and it is from that date that the right to bring
an action for the recovery of that land first
accrued.

The action before the Court commenceéd by
writ of summons on the 2%rd October 1967, 15
years after the cause of action arose in regpect
of the land comprised in Exhibit 8 and more than
13 years after the cause of action arose in
respect of the land comprised in Ezhibit 1, and
a prayer for possgession of the said land was 20
not entered until the 19%th Qc¢tober 1970, It
follows that the Plaintiff's action for possession
for the gaid land is statute barred, and I so
hOldo

In these circumstances the Plaintiff's
prayer for a declaration and his clalm for mesne
profit must fail accordingly.

As to the Plaintiff's prayer for an
injunction, subject to certain exceptions which
do not apply in this case, proceedings in eguity 30
are limited to the same period as actions at law.

As learned Counsel for the Plaintiff
conceded, no evidence as to damages was led.

The Praintiff's action is accordingly
dismissed with costs in favour of the Lefendant.

Ag to the Defendant's Counterclaim, as the
Defendant has succseded on paragraph 15 of his
Amended Defence, and as the Counterclaim by virtue
of Paragraph 16 thereof only falls to be
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congidered if there was default in law on

he vart of the Defendant in respect of which
the Plaintiff was entitled to recover, it 1is
dismisged with costs in favour of the Plaintiff.

Sgd. C.H.Grant.
Acting Puisne Judge

SUV4A,
5th November 1970.

No.l%
ORDER

IN THE SUPREME COURT OF FIJI

Civil Jurisdiction
Action No.219 of 1967

BEIMIERL : FATZ MOHAMMED KIAW SHERANI

g/0 Din Mohammed Khan Sherani

of Suva, Administrator of the
Estate of Shahbaz Khan, deceaced

Plaintiff

and

TAKSHMIJIT s/o Bhai Suchit
of Sawani

Defendant

ORDER

DATED AND ENTERED THE 5TH DAY OF
NOVEMBER 1970

This action having been tried on the 19th and
20th days of October 1970 before the Honourable
Mr Justice Clifford H,Grant, Acting Puisne
Judge of the Supreme Court of Fiji, at Suva,
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without a Jury, and the said Mr Justice
Clifford H. Grant on the 5th day of November
1970 ORDERED that the Plaintiff's action

be dismissed with costs in favour of the
Defendant AND FURTHER ORDERED that the
Defendant's counterclaim be dismissed with
costs in favour of the Plaintiff.

IT IS ADJUDGED that the Plaintiff's action be

and is hereby dismissed and the Plaintiff do
pay the Defendant his costs of action to be
taxed and the Defendant's counterclaim be and
is hereby dismissed and the Defendant do

pay the Plaintiff's costs on the Defendant's
counterclaimn.

BY THE CCOURT

LS. Sgd. 5. Deo
DEPUTY REGISTRAR

86,
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No. 14
GROUNDS OF APPEATL

IN THE ¥IJI COURT OF APPEAT

Civil Appeal No.35 of 1970

Supreme Court Civil Action ¥o0.219/67

BETWEEN : FATZ MOHAMMED KHAN SHERANT

s/o Din Mohammed Khan Sherani
of Suva Administrator of the
Estate of Shahbaz Khan, deceased.

Appellant
and

\KSFMIJIT s/o Bhai Suchit of
Sawani, Clerk

Respondent

GROUNDS OF APPEAL

TAKT NOTICE that the Court will be moved
at the expiration of 14 days from the service
upon you of this Notice, or so soon thercafter
as Counsel can be heard for the above-named
Appellant, for am Order, that the whole of the
judgment herein of the Honourable Mr.,Justice
Clifford H. Grant, given on the trial of this
action on the 5th day of November, 1970
whereby it was adjudged, inter alia, that the
Respondent should have judgment against the
Appellant, be set aside or varied, and that
judgment may be entered in the said action
for the Appellant against the Respondent with
costs.

AND for an order that the costs of this
Appeal Dbe paid by the Respondent to the
Appellant and for such further or other order
as the Court of Appesal shall seem just.
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AND PURTHER TAKE NWOTICE that the grounds
of Appeal gre :=-

1. The learned trial Judge erred in Law in
holding that the Plaintiff's claim was
statute barred by virtue of the provisiouns
of the Real Property Limitation Act 1874
(Imperial) 37 and 38 Victoria Cap.57 or
any other such statute

2. Even if the Real Property Limitation Act
1874 {Imperial) %7 and 38 Victoria Cap.57 10
did apply there was ample evidence that
the Respondent had admitted and acknowledged
the title of Shahbaz Khan deceased during
the period of Limitations and the learned
trial Judge misdirectad himself in
directing himself to the contrary.

3. The learned trial Judge wrongly rejected
the evidence tendered on behalf of the
Appellant, firstly, with respect toc a Will
allegedly executed by Shahbaz Khan in 20
favour of Respoundent; and, secondly, with
regspect to the Paper Writings in connection
with the above Will.

4, The verdict is unreasonable and cannot be
supported having regard to the weight of
the evidence adduced.

PRESENTED this 26th day of November, 1870
Sgd. R,G.Kermode
Counsel for the Appellant.

To the above-named Respondent and/or to lis 30
Solicitors Messrs., Ramrakhas of 77 Marks Street,
Suva,
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No., 15 (a)
JUDGMENT OF GOULD V.P.

IN THE FIJI COURT OF APPHAL

Civil Jurisdiction
Civil Appeal Ho. 35 of 1970
Between: FATZ MOHAMMED KHAN SHERANI

as Administrator of the
Estate of Shahbaz XKhan, deceasged.

Appellant
10 (Original Plaintiff)
and

LAKSHMIJIT s/o Bai Suchit
Respondent
(Original Defendant)

Hearing: 23rd April 1971.

Judgment: 15th July 1971.

Mr, R.G.,Kermode for the appellant,
Mr, X.C,Ramrakha for the respondent,

JUDGMENT OF GOULD V,P,

20 I have had the advantage of reading the
judgment of Richmond J.A. in this diffiecult
case and am in full agreecment with his
reasoning and coneclusions. I propese to add
only a brief wozd.

The crux of the matter is that the parties
have chosen sc to word their contract that
there is no automatic right of re-entry on
breach of a condition. The exercise of the
right to rescind has been made a condition

30 precedent to entitlement to possession and it
is a meaningful right. What then, was the
pogiticn in relation to the Real Property

89.
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Limitation Acts of 183%3 and 1874 (Imperial)
immediately after the breach of the condition

for prompt payment of instalments? Section 3 of

the 18%% Act contains the words, "and when the
person claiming.....shall have become entitled

by reason of any......breach of coundition...M.

The breach of condivtion must therefore be such

as to entitled the claimant to the possession of
the land. In the present case it did not have

that effect; it entitled the appellant only to 10
rescind, if he thought fit, whereupon he would
acquire the right to possession. But I think

he would acquire that right either in his

capacity as owner of the land untremmelled by

any contract, or pursuant to terms of the

contract which came into effect upom and

therefore survived rescission. At no time

prior to the determination of the contract could
the vendor have claimed possession of the land

by reason of a breach of condition. 20

Even if it could be seid that, by reason
of the rescigsion, the prior breach of
conditicn had expanded into something which
entitled the appellant to possession, I would
not think that the words of section 3, "deemed
to have first accrued when....such condition
was broken', could be called in aid to antedate
that effect to the date of the original breach.
It is true that_in Barrett v. Richardson and
Cresswell /19%07 1 X,B, 686, Lord Wright said - 30
Whe worde 'first accrued' in my opinion, are
merely inserted to show the absolute identity
in time between the right relied orn as
justifying the forfeiture and the commencement
of the statutory period." In my judgment,
however, the "right relied on' must be an
effective right entitling the claiment to
immediate possession, and the word "deemed"
in the section, can never have been intended,
by some sort of retroactive effect, tc convert 40
an incohate or imperfect right into a complete
or prerfect one.

I should perhaps add that in my considera-
tion of the matter in issue I have been mindful
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of the principle that, in a guestion of
limitation, the merits of the parties are not
relevant.

A1l members of the Court being of the same
opinion, the appeal is allowed with the
consequences proposed in the judgment of
Richmond J.A. We would add that in arriving
at our conclusion we have been greatly assisted
by the careful and painstaking Jjudgment of
the learned judge in the Supreme Court, before
whom the issue of limitation was no%t
comprehensively argued.

Sgd. J. GOULD
Vice~Fregident

Yo, 15 (b)
JUDGMENT OF RICHMOKD J.A.

IN THE IIJT COURT OF APPEAT

Civil Jurisdiction
Civil Appeal No. 35 of 1970

Between: PATZ MOHAMMED KHAN SHERANT
ag Administrator of the Lstate
of Shahbaz Khan, deceased.
(Originz) Plaintiff)
- and -

LAKSHMIJIT s/o Bhai Suchit
Respondent
(Criginal Defendant)
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Mr. R.G.Kermode for the appellant
Mr. K,C., Ramrakha for the respondent

Richmond J.4, JUDGMENT

I have been acked by the Vice-President
to deliver the first judgment.

This is an appeal from a Judgment of the
Supreme Court in a civil action brought by the
appellant (as original plaintiff) against the
regpondent (as original defendant) wherein the
appellant claimed possession of two areas of
land comprising in all approximately 210 acres
zand situated in Sawani in the district of Rewa
in the Island of Vitilevu. The learned trial
Judge, after finding in the appellant's favour
on certain matters which are not unow in issue,
dismissed the action on the grounds that any
rights which the appellant might otherwise
have had to recover possession of the land had
been extinguished by the Statutes of Limitation
in force in Fiji. It ie against that decision
that the appellant now appeals to this Court.

The relevant facts are set out in
congiderable detail in the judgment apnealed
from and there is no need for me to repeat
them at length. So far as it is relevant to
the present appeal the brief history of the
matter is as follows.

In the year 1948 one Shahbaz Khan was the
ovney of some 664 acres in Sawani. 3By an
agreement in writing dated 16 February 1948 he
agreed to sell 72 acres of this land to the
respondent and one Ujagir at a price of £80
per acre (subject to survey). This agreement,
after providing for payment of a small deposit,
male provision for the estimated balance of the
purchase price E5,640) to be paid by gquarterly
instalments of £30 esach, the first such
instalment falling due on 1 August 1948, This
meant thet if the agreement had been carried
out in accordance with ite terms it would have
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taken some 47 years to pay the full purchase In the

price., By a further agreement dated 23 August Court of
1948 Snahbaz Khan agreed to sell to the Appeal

respondent and Ujagir a further 138% acres at
a price of £50 per acre. This agreement also

provided for payment of a small deposit and No. 15(b)
then provided that the halance of the estimated Judgment
purchase price €6,752) should be paid by equal of Richmond
cuarterly instalments of £32 each, the first J.A,

such instalment falling due on 31 August 1950. 15th July
In this case, therefore, it would have taken 1971
approximately 52 years for the full purchase (continued)

price tc be paid.

T shall not refer in detail to all the
provigions of thesge two agreements which were
substantially similar. In both cases provision
wasg made for the purchasers tc be let into
immediate possession and the vendor undervook
to give a transfer of Title on payment of the
whole of the purchase price. No interest was
payable unless default was made in which event
the Vendor could charge interest in the one
case at £5 per centum per annum and in the other
at £2.10s. per centum per annum. DBoth
agrecments made express provision as to the
rights of the vendor in the event of any of the
instalments of purchase money being in arrear
for the time specified in the agreements or in
the event of the purchasers making defaullt in
the performance or observaence of any other
stipulations or agreement. In both cases it
was provided that -

"in any such case the vendor without
"prejudice to his other rights and remedies
"hereunder may at his option exercise any
"of the following remedies namely -~

"(a) May enforce this present contract in
which case the wihole of the purchase
money and interest then unpaid shall
become due and at once payable or
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"(b) May rescind this contract of sale and

thereupon all meoneys theretofore paid

shall be forfeited to the vendor as
liquidated damage

(

Very 1

s and

(i) May re-enter upon

ii)
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case of the agreement of 16 February 1948) and In th

25 October 1952 (in the case of the agreement Court of
of 23 August 1S48) the purchasers were Appeal

continuously in default both in the payment of
guarterly instalments and also under clauses

in both agreements which provided that the No. 15(b)
purchasers would obtain a survey of the two Judgnment
areas of land. 3Both agreements provided that of Richmond
time would be of the essence. JJA,
' 15th July
The wmresgent proceedings were originally 1971
brouvght by the appellant sgaingt the respondent (continued)

e

the
in his personal capacity and alsco as administrator

of the estate of Ujagir who apparently died at
some time before the writ was issued on 23
October 1967. The trial judge, for reasons set
out in his judgment, dealt with the action as
being brought against the respondent only.

No point was raised in this connection at the
hearing of this appeal. The whole matver was
rgued on the pasis that the respondent had
been in continous possession of the lands in
guestion since the agreements were entered into
in 1948 and that she proceedings were properly
dealt with in the Supreme Court as against him
only. Finally, it was common ground in argument
before us that although Shahbaz Khan made various
demands for payment during his lifetime he did
not in fact rescind either agreement. He died
on 29 May 1964 znd gfter various difficulties
Letters of Administration with the will annexed
were granted to the appellant on 5 January 1967.
It was also common ground that the appellant
did on % April 1967 send a letter which was an
elfective rescission of both agreements and
which in the case of each agreement stated that
the agreement was terminated "for reasons,
amongst the many others, for non~payment of
vour debtsh,

The Statutes of Dimitation arpplicable in

Fiji at all material times relevant to the
present proceedings were the Real Property
Dimitation Act 18%% (Imperial) 3 & 4 Will.
I
W

27 ag amended by the Real Property
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Limitation Act 1874 (Imperial) 37 & %8 Viet. C.

57.

n

These Imperial Acts were in force in Fiji

by virtue of the Statute of Limitations
Declaration Ordinance Cap. 137 Laws of Fiji 1955.
Under the Revised Edition of the Taws Ordinance
1965 (Section 5 (1) and the First Schedule) the
Statute of Limitations Declarstion Ordinance

Cap.137 was omitted from the revised edition o

o

the Laws of Fiji provided that the Ordinance
should remain in ferce until the same should

have been expressly repealed or sh

o

outld have

expired, become spent oxr had its effect, which
it has not, so far as these procesdings are
concerned,

It will be convenient if I set out at this

stage tTe provisions of the two Statutes which
are particularly relevant to the present case.
Section 1 of the Act of 1874 provides as
follows -

as

" After the commencement of this fLct no
"person shall malke an euntry or distress, ox
"bring an action or suit, to recoverxr any
“land or rent, but within twelve years next
gfter the twme at which the right to mzke
such entry or d¢stress, or to bring such
ftaction or suit, shall have first accrued
to come persen through whom he claimg; ox
"if such right shall not have accrued to
"any person through whom he claims, then
“w*tnlh twelwve years next after the time at
which the right to make such entry or
"digtress, or to bhring such action or suit,
"shall have first acorued to the person
meking or bringing the same',

Sections 3 and 4 of the Act of 1833 (in so far
they are material) a

e ag follows -

"2, In the construction of this Act the
"right to make an entry or ﬁiSufeDS or bring
"an action to recover any land or rent
fohall be deemed to have first ccrund at
such time as hereinafier is mentioned;
"(that 18 t0 S8Ys) e tvreenenononnonnnns
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"and when the verson claiming such land or
"rent, or the pexson through whom he claims
"ghall heve become entluLed by reason of
"any forfei ture or breach of condition,
"then such right shall be deemed to have
"?ar"t acnr"ﬁd wnen such forfeiture was
"incurred or such condition was broken',

"4, Provided always, that when any right
"to make an entry or distress or to bring
Yan action to recover any land or rent,
"hy reason of any Fo"“e1+ure or breach of
"eondition, Gha¢l have first accrued in
"respect of any estate or interest in
"reversion or remainder, and the land or
"rent shall not have been recovered by
ivirtue of suci: right, the right to make
fan entry or distress or bring an action
"to recover such land or rent chall be
"deemed to have first accrued in respect
“of such sstate or interest at the time
"whern the same shall have become an estate
lor interest in vossession, as if no such
"foLfeiture or breach of condition had
happened™,

S8
ac

3

<+

Section 6 of the Act of 18%3 time does not
cease bo run in lCSQGCb of the gap between the
death of any deceased person and the
appointment of his administrator. The learned
judge, after referring to the provisions of
Section 3 of the 183% Act which I have set out
above, held that on 25 CGetober 1952 Shahbaz
Khan became entitled to rescind the agreement
of August 1948 znd on 25 July 1954 became
entitled to rescind the agreement of Hebruary
1948. He held accordingly that it was on those
two dates that the right of Shahbaz Khan (and
accordingly of the u;geLlan ) to bring an
action for the recovery of the two pieces of
land first accrued and that as a result the
action was statute-barred as a neriod of more
than 12 years nad expired »ricr to 19 October
1970. I should explain at this stage that the

J
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writ when originally issued contained no claim
for possession ard it was not until 19 October
1970 that a prayer for possession of the land
wag added hy amendment.

Against the foregoing background I now turn
to consider the various submissions made by
Mr Kermode in support of the appeal :-

(1) Section 14 of the Land (Transfer and
Registration) Ordinsnce 1833 (Cap.136)
makes the title of a registered
proprietor ahsolute and indefeasible
except on the ground of fraud or
misrepresentation or of "adverse
possession in another for the
prescriptive period". The possessi
the respondent was at ail es 2
to the two =gz te a

(2) The learned judge erred in eguating
1,

a right to rescind with a right to
re-enter

(3) The provisions of Section 4 of the Act
of 1833 governed the case and
accordingly time did not run until
notice of rescigsion was given in the
vear 1967,

(4) Shahbaz Khan as vendor was a
consvructive trustee for the respondent
as purchaser and accordingly time
could not run sgainst the vendor by
virtue of the provisoc to Section 7 of
the Act of 183%3%

The first cuestion which arises in
relation to the question of "adverse possession"
ig the meaning which is to be given to that
phrase as it is used in Section 14 of the Liand
(Transfer and Registration) Ordinance., The
difficulty which arises 1s convenliently
demonstrated by reference to the following
rassage in Pregton and Newsom ~ Limitaticn of
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Actions (3rd Bdition) at pp.36-87.

%  Before the Real Property Limitation Act,
#18%3%, "adverse possession® was a term of
tart. It arbitrarily excluded the
"vosseseion of persons related to The true
Tovmer in particular ways, irrespective of
"their intentions cor the true nature of
Ytheir holdings. Thus, one co-cwner could
not have possession adverse to another;
"fnor could a youngesr brother have possession
"adverse to the heir. Again, possession
®which was adverse could be made
"ineffective by & 'mere ﬂtrj” oxr a
MMeontinuel claim® by the true owner, and
"these might be puxr 1J formal acts not
"agmounting to recovery cof possession of
"the lan

a,
e

Act, 55,10 to 13, The old
3“ed. DYenman, C.J., said
d. ¥night (¢8'57), 2 M, &
: "We are all clearly
Real Property
has done away with the
se possesgion.. the
g tmentv vears have
"elaps since right accrued." The
"etTect 01 that t was thnerefore to
tgubstitute for s period of adverse
"possession in the 0ld sense a simple
iperiod of time calculated from the accrual
"of the right of action. The ¢ate from
twhich time ran was to be ascertained from
"the nrovisions of the 1873% Act, though in
"some cases resort might be had to general
"principles (sse p.95
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i The term "adverse possesagion®, however,
Teontinued to be usged as a matter of

"convenience for all cases in which a person

"had talken possession of mﬂother’s land
"and time was running in his favour.
"The content of the term was pow quit
"different.”

<t
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T amnot aware of any decision of this Court in
which it has Dbeen decided whether the phrase
"adverse possesgion' in Section 14 ghould be
construed in the same gense as thalt phrase was
used prior to 1833 or in the more modern sense
referred to in the foregoing passage from
Preston and Newsom. Similar questions have

however aricen in Australia at first instance

and the effect of <the Australian authorities

wag discussed by Wolff C.J,. in McWhirter v, 10
Emerson-Zlliott (1960) W.A.R. 203 at pp.2l4-215:-

" At ome time (see Robertson v. Keith
"(1870), 1 V.R. (E) 11, per Molsworth J.,
"at p. 15) there wae some opinion that the
"term "adverse possession® as used in the
"det meant adverse possession according
"to the nmeaning given tc the term pricr to
the passing of the Imperial Act % and 4
"Will, IV ¢. 27 (1833) - a meaning which
"Darby and Bosanguelt, Statutes of 20
"Dimitations, 2nd ed., ».274, point out
"was not easy of ascertalnment.

" But since the passing of the Imperial
"Act referred to, the doectrine of adverse
finosgesegion has been abolished "and the
"only guestion under the Acts now in force
"is whether 12 vears have elapsed sgince

"the claimant's right accrued whatever be
"the nature of the presgent holder's
"possession" (Darby and Bosanguet, ibid, 30
"p. 275).

" The earlier doctrine in regard %o the
"meaning of "adverse possession" under the
"Transfer of Land Act has not been
"maintained (see per Fellows J., in
tSgaughton v. Brown (1875), 1 V.L.R.(L)
"i50, at p.159; see also Murphy v. Michel
"(1867), 4 W.W. & A'B. (L) 13, at p.19, per
"Stawell, C.J.; May v. Martin (1885), 11
"W,L.R. 562, at 0.585, per Holroyd,J.). In 40
"my opinicn, "adverse possession™ should

"he construed in accordance with the wmeaning
"given to the term "possgession" in the

100G,



10

30

40

"Limitation Act 1935 (see W,A.Stat. No.35 of Tn the

11935, ss. 4 and 5; and Nepean v. Doe d. Court of
"Knight (1837), 2 M. & W. 894, per Lord Appeal
"Denman, C.J., at pp. 911-12 Lﬂe R.R.7897)."
I find myself in complete agreement with the No.15 (b)
conclusions arrived at in the more modern Judgment
Australian cases and accordingly I am of the of Richmond
view that the provi~ion5 of Section 14 of the J.S.
Ordinance do not in this respect put the 15th July
avpellant in any st"ﬁxgar rosition than he 1971
would be in 1f the mavter were concidered solely (continued)

by relation to the Acts of 183%3 and 1874. In

that connec ion the modern position as to
""ﬂverse possesgion’™ has now been auvthoritatively
stated by the D“ ivy Council in Paradise Beach

and ‘rdﬂSTOftublOQ Gompany Limited v. Price-
Robingon (1968) 4.0, 1072, “heir Lordships

(at T. 108%) clea ﬂWT accepted as an accurate

qtarem»uu of the law the Iollow+ng observatvions
of Denwan C,J, in Cullev v, Doe d. Taylerson
(1840) : l Ad, & E, 1088, 101% -~

" Lhe effect of thisz section (No.2) is
"to put an ead to all questiong and
"discussiong, whether bthe possession of
"lands, &c., be adverse or not; and, if
“one party nas been in the actual possesion
"for twenty years, whether adversely or
"not, the claimant, whose original right
"of entry accrued above Lxenty years
"before bringing the ejectment, is barred
by thig section.®

It is also clear that since the decision of
the Privy Council it caanot be said that there
is any general rule that "posseszgion is never
adverse if it can he referred to a lawful
title" (per Page-Wood V.G., in Thomas v. Thomas
(1855) 2 ¥, & J. 79, 8%) In Paradise Beach
ard Trangportation Gompgny Limited v. Price-
Robinson two daughters of a testator remained
in possession of certain land pursuant to a
devise of that 1snd to themselves and their
brothers as tenants in common. The brothers
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did not thenselves enter into possession
throughout the statutory pexiod of limitation.
Although the possession of the two daughters
was atiributable to a lawful title and was in
no way wrongful as against thelr brothers it
was nevertheless continuous and open and it
was held that the title of the hrothers was
extinguished by Section %4 of the Act of 1833,

In the present case it was not questioned
that the posgsession of the respoundent was 10

physically of a nature sufficient to satisfy
the requirements of actual possession during
the entire period commencing with the making
of the two agteements in 1948, In my view if
that possession was "adverse®, in the modern
sense of that word, then it did not cesase %o
be so on the grounds that 1t was referable Lo a
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of the agreements until +the notice of rescigsion
was given in 1967. The wvital guestion to be 20
decided is whether or neoi more than 12 years

elapsed from the time at which the right

Shahbaz Fhan to meke an entry or bring an

action or sult to recover the lend first

accrued,

This brings me to a consideration of the
gecond main submissicn made by ¥Mr Kermode.
It was, as already stated, that The learned
Judge erred in equavting a right to rescind
with a right to enter. Mr Kermode pointed out 50
that the agreements were not sc worded as to
bring about their automatic termination upon
a default by the purchasers. The vendor is
given a right of rescission but unless and until
he resginds he has no right to resume possession
of the lands. HHe subuiltted accordingly that
the giving of a notice of rescission was a
condition precedent to any right of we~entry
arising.

This guestion depends upon the combined 40
effect of Section 1 of the Act of 1874 and
the Act of 1833,

o

Section % of
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The effect of Section 1 is to make the
12 year period of limitation run from the time
when the right of Shahbaz Khan to bring an action
to recover the land"shall have first accrued”.
In the circumstances of the present case the
time when such a right of action accrued to
Shahbaz Khan must be equated with the time when
a righ.i of entry accrued tc him. As was
pointed cut by Thesiger L,J. when delivering
the judgment of the Court of Appeal in
Governors of Magdalen Hossvital v. Knoitts (1378)
8 Ch., D, 709, 727, 728, "the Statute speaks not
only of the right of action but of the right of
entry and, in truth, whers the claim is to the
nosgegsgion of land, the real right is the right
of entry and the right of action i1s only given
to enforce the right of entry".

Section % of the Act of 183% males
particular provision as to the time when a
right of entry shall be deemed to have accrued
in the cases which are specifically referred %o
in that section. I propose to consider the
present case, in the first ianstance, solely by
reference to vhe nmore general language of
Secticn 1., On that basis the question is
whether a right of entry "accrued" to Shahbaz
Khan within 12 years prior to 19 October 1970.
The argument for the respondent is that as from
25 October 1952 and 29 July 1954, at the latest,
a situation had arisen in the case of the two
agreenents respectively whereby as a result of
defaults by the respondent a right accrued to
Shahbaz Khan %o "re-enter upon and take
possession of tihe said land hereby agreed to be
gold and all improvements thereon without the
necessity of giving nay notice or making any
formal demand", If this view is correct then
the consequences to the appellant would be
disastrous as Section 34 of the Act of 1833,
described by Lord Hanworth M.R., in Sykes v.
Williams (1933), 1 Ch. 285, 293, as a "violent®
section, provides that :-
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" At the determination of the period
"limited by this Act to any person for
"making an eatry or distress, or bringing
Tany writ of guare impedit or other action
or suit, the right and title of such
"lverson to the land, rent, or advowson,
"for the recovery whereof such entry,
“dihtrpss, action or suit respectively
fmight have been made or brought within
"such pericd, shall be extinguished."

For the appellant, cn the other hand, i+t
ig submitted that no right of entry "accrued"
until the vendor elected to rescind the
contract. If this subm1s31ou ig correct then
the present action is well within the 12 years
period, it being ocmmon gﬂooﬂi th
rescission took place until % Apr

1 1967,

I am unaware of any decision, either in
England or any Commonwealth country, which
directly aaals with the application of the
Statutes of Limitation to 10&?*u@fm agresments
for the sale and ourchaese of land. It would
geem clear in priunciple, however, that a right
of entry cemmnot Maccrue™ until al* conditions
precedent to its exercise have been fulfilled,
The problem seems to be substantially the same
as that which faced the Couxrt of ny“C@l in
Joachinson v. Swiss Bank Corporation (1921)

(i

3 K.B., 110, In that case it wag held that a
cause of action did nolt accrue against a bank
for money standing to the credi + of a customer
on current accouant until fulfilzent of the
necessary condition precedent of a demand on
the bank by the cus stomer. The general
principle that a cause of action does not
accrue until all conditilons precedent to its
existence have been fulfilled was nct in
guestion. The emphasis was rather on determin-
ing the real terms of the contract between the
parties. Thus DBankes L.,J. gaid (&t p.115 and
117)

n The question whether ther
"accrued cause of action on August 1,
1914, depends upon whether a demand

104,
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"upon a banker is necessary before he In the

"comes under an obligation to pay his Court of

"customer the amount standing to the Appeal

"ecustomer's credit on his current '

"account...... ceelin every case, therefore,

"where this question arises the test must’ No.15 (b)

"be whether “the parties have, or have not, Judgment

Magreed that an actual demand shall be a of Richmond

"condition precedent to the existence of J.A,

"a present enforceable debt." 15th July

1971

Reference may alsc be made to the decision of (continued)

Upjohn J. in Lloyd's Bank Titd. v. Margolis and
Others (1954, 1 A1l E,R. T34, and of Turmer J.
in Murphy v. Lawrence (1960) NeZ.L.R. 772,

In the present case the agreements provide
that on specified defaults by the purchaser the
vendor is to have the option of enforcing the
contract or in the alternmative that he :-

"(b) May rescind this contract of sale
and therevpon all moneys theretofore
paid shall be forfeited to the vendor
as liguidated damages amd

"(i) May re-enter upon and take possession
of the said lende.ess.

and

#(ii) May at the option of the vendot
re~gell the said land......".

On the fair coustruction of the foregoing
provisions I am of opinion that the word
"thereupon" governs both the automatic provision
as to forfeiture of moneys paid and the optional
rights of re-entry and resale, As a matter of
language therefore the exercise of the right

of rescission is made a condition precedent to
the accrual of the right of re-entry. Nor do

I see any reason to regard the substance of the
agreement as dlff°rlng in any way from the
language in which it is recorded., It is one
thing for a purchaser to confer an unqualified
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right of re~entry operative immediately upon

the purchaser's default. It is another thing
altogether for the purchaser to stipulate for
the additional requirement of 2 rescission of

the contract. The exact conseguences of such a
rescission under a clause such as the present

one are not entirely clear. They were discucssed
by Dixon J, in McDonald v, Dennys Lascelles Ltd,
(1933) 48 C.L..R. 457 at 477-479. 1t is however
at least clear that the purchaser is freed from 10
his future obligations under the contract and
from 1liability to pay arrears of instalments of
the purchase price. The election to rescind

is therefore of congiderable moment to the
purchaser. In my view the language and substance
of the present agreements made the right of
re-entry an incident of rescission rather than
an incident of default by the purchaser. The
right to re-enter (and hence any right to recover
the land by action) could not accrue until the 20
vendor elected to rescind.

In this respeect it seems to me that the
express provisions of the present azreements
merely reflect the position which prevails in
the case of a rescission at common law of an
agreement for the sale of land by reason of an
essential breach of the agreement. The right
to recover possession of the land is only one
of the several consequences which flow from
such a rescission, other consequences being a 20
revesting in the vendor of the equitable
ownership of the land and a general obligation
on the part of the vendor to make restitution
of instalments of purchase monev other than the
deposit: Mason v. Clouet (1924) A.C. 980. Whether
or not there be an express provision for
rescission therefore i1t seems to me gquite wareal
to say that a right of entry arises on a breach
of condition. Once thig position is reached
then 1t can meke no difference that the time 40
when rescission takes place depends largely on
the whim of the vendor: Commollv v, Leahy (1899)
2 IR, 344,
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So far I have approached the matter
solely by reference to the general provisions
of Section 1 of the Act of 1874. It is now
necessary to consider whether the particular

provisions of Section 3 of the Act of 1833 affect

the conclusion at whaich I have so far arrived.
By that section the right to make an entry

or to bring aan action to recover any land is
deemed to have first accrued at the times
therein menticned, the only relevant
provision being t=-

".,.. and when the pergon claiming such
"lande.e.., or the person through whom
"he claims, shall have become entitled
"by reason of any forfeiture orbreach
"of condition, then such right shall be
"deemed to have first accrued when such
Nforfeiture was incurred or such
"econdition was broken®,

In my opinion the words which I have
placed in italies should be interpreted in
accordance with the maxim In jure non remota
causa sed proxims spectatur. Lfor reasons
wnich I have already given I regard the act

of rescission and not tlie breach of a condition

ag the proximate and eflective cause entitling
the vendor to re-enter. I think that the
draftsmen of the Statute had in mind the
common kinds of conditions and forfeiture
clauses whicih on breach give rise to an
immediate right of entry without the necessity
of the person entitled taking any further step
28 a condition precedent to the right of

entry arising. Thus, but for theameliorating
provigsions of Section 4 of the Act of 1833,
Section 3 would apply to the ordinary clauses
in leases providing for a right of re-entry

on default. It is true that such clauses,
even if so expressed as to bring about an
antomatic forfeiture, are interpreted as
merely giving the legsor an option to re-enter
- Davenport v. The Queen (1877) 3 App. Cas.
115 at 123. 4 similar situation prevails

in the case of a fee simple upon condition
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gMe arry and Wade - The Taw of Real Properiy

Zrd Bd.) p.78,. In both cases however the
lessor or grantor can elect to enter immediately
on default or breach of condition. I believe
that the reason for Section 3 lies in this

right of election as but for its enactment the
person in possesgion could be regarded as
continuing a non-adverse possesgion unless and
until the election was made. In the present
case however the optional right of the vendor 10
to re-enter did not arise at all uantil (and as
an incident of) the exercise of his election

to rescind.

This vital feature renders inapplicable
to the vpresent case the reasoning of theCourt

of Appeal in Governors of Magdalen Colleze v.
Knotts (1878) 8 Ch, D. 709 (subsequentiy
decided on different groundés in the Housge of

Tords (1879) 4 App. Cas. 324). In that case

(at p.728) the Court of Appeal clearly took 20
the view that a landlord who had granted a

voidable lease could re-enter without any

previous demand or notice. Where however the
contract malies rescission a condition precedent

to the right of re-entry then some form of

previous notice is necesgary, as the general

rule is that rescission must talte the form of

an wequivocal election by words or conduct

made known to the defaulting party. There is
nothing in the language of the agreements or in 30
the general circumstances to warrant 1 departure
from that general rule in the present case. The
question is discussed at length in Car and
Universal Finance Co. v. Caldwell (I965) I Q.B.

525, a case of fraud in which special

circumstances were held to exist. The present

case is accordinly one where the right of entry

(in the sense of a right to enter and remain in
possession) was dependent on notice to the
purchaser. ZEven if rescission took the form of 40
an actual entry made known to the purchaser the

reai right to enter and remain in possession

would not arise until such entry and

conmunication thereof to the purchaser has been
effected.
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For the foregoing reasons I am of opinion In the

that the Se001d main submission which was made Courtof
to use by Mr Kermode is corvect, and thst on Arpecl
that ground uhe appeal should succeed. _—

7 those circumstvances it may perhaps be ¥0.15 (D)
unnecesgary for me to deal with the remaining udgment
arguments whiclhh were addregsed te us by Mr of Richmond
Kermode. Ag howevar 1t may be in some wa3 J.A
helpful to the parties I prepose to discuss them lBth JdJuly
briefly. 1971

(continued)
Mr Fermode rvelied on Section 4 of the Act
of 18%3 tc¢ talke the appellantls case oub of the
operation of Section 3

v
was to regard tThe right of
lwrzediately on default. S

entry as accruing
ction 4 deals in ny

pell
even 1f The proper view

e i
iterests in remeainder

opinion, with the case of iz
or rﬂverqicn wialch eventuslly fall into

osuession for some reason other than a
Iorfelture incurred or a cou idition b“oVen by the
person entitled to a preccdent interest in
vossession, The aost obV¢ou cage is the
reversion of a lessor Taiiing into possesgsion at
the expiration of the term. ILikewise a
remainder man who fails to enforce & Zoried
of a preceding 1life ectatve obtains a fre
1o possesgion when the life esgtate term
the death of the 1ife tenent: astlay v. Q@rl of
Besex (1874) L.R. 18 Bg. 290, Section 4 can have
1o application o the relationship of vendor
and purchaser as any reversionary interest of
the vendor, if omne can da2scribe it as such,
could only fall into possession a8 a result of
breach of condition aud not, =28 the section
obviously contenplates, for Qomo othier reason
altovntuvr. The purpose of Section 4 isg explained
1n +he following way in Daxby upu Bosangued

tatutes of Limitaticns (2nd Bd,) av pp. 39

a

F
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remainderman or

a right of entry on
articular sstate was
g8 the Tforfeiture, and
etermination of gcuch
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"ot enforcing the forfeiture (Doe d, Cook
"v, Denvers 7 East 279; and see Loe d.
"Allen v. Blakeway 5 C. & P., 563). Lhe
"object of the 4th Section of 3 and 4 Will.
"TV C. 27 is 1o preserve this rule®,

Lastly, Mr Xermode submitted that the
effect of the proviso to Section 7 of the Act of
1833 was to prevent time running against the
vendor. Section 7 is as follows :-

"When any person shall be in possegsion ox
"in receipt of the profits of any land or
"in receipt of any rent, as tenant 2t will,
"the right of the person entitled subject
therato, or of the person through whonm he

1

"elaims, to make an entry or distress or
"oring au action to recover such land or
"rent, shall be deemed to have first
acerued, either at the determination of
"such tenancy, or at the expiration of one
"vear next after the commencement of such
Btenancy, at which time such tenancy shall
"be deemed to have debtermined: Frovided
"always, that nc mortgagor or cestui gue
"trust shall be deemed to be a tenant at
will, within the meaning of this clause,
"$o his mortgagee or trustee.®

It will be seen that the foregeing section

deals with the case of tenants at will and it is
one of the sections of the Act designed to
curtail the earlier rules as to non~-adverse
possession. The proviso was inserted because

of the legal principle whereby the possession

of a cestul que trust under a simple trust is
accounted for by describing him as tenant at
will to the trustee., It followed, under the law

prior to 1833, +that the possession of the
cestul que trust, while held under such

tenancy, was not adverse to the trustee: Keene
v. Deardon (1807) 3 East, 248: Smith =

.
(1812) 1o East, 283. The purpose of *The proviso
o section 7 ig obviously to continue the earlier
rinciple of law in the case of a cestui que

rust who in that capacity holds as a Tenant at

sdicia s

110.
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will, In the case of vendor and purchaser, the
vender is a constructive fTrustee Ffor the
purchaser and Drummond v. Sant (1871) L.R. 6,
RQeB., 763 ig authority for the application of

the proviso to ccastructive Trusts. EHowever that

may be, it is clear that the effect of the
provigo is merely to create an exzception to the
ezrlier part of Section 7. I do unot think that

a

it can possibly be read as creating an exception

of Section 3 of the Act whereby
e

to the provigion

a right to make an

recover any land i

accrued when a for

condition wag broken. The purpose of the
i

SN ol 15}

ture was incurred cr a

3

by

33

ovi
ig discussed at scome lengtoh in Lightwood ~ The
Time DLimit on Actions (1209) at po. 15-19.

o
d To the memhers of +the Court

[=]

ience might possibly be placed by
o
U

&1
coungel
that so

the appella 11 the decisiocn of Lord Wright
(then Wright J.) in Barratt v. Richardson and
Creswell %l9 0) 1 X.3.686. We accordingly
invited coungel to make Turther submigsions on
the point. Barratt v, Richardson and Creswell
was a case of successive defaults under & lease
and it was neld that the legsor was entitled bo
last non-payment of rent before the
ued or any previous non-payment up
before the writ. The difficulty
ing that case to the present ,
s 18 that in Barratt v, Richardson

i
no guestion could arise ag to the
e

the saving provisions of Section 4.
I express no concluded view on the matter, bdut
I am inclined ©o thini: that if time began to
run iu the present case when contended by the

resporndent then it would net stop running as a
result of subseguent defaults, If this be so
then the effect of Secticon 34 would he to’
extinguish the right and title of the vendor atv
the end of twelve vears from the original default.

The application of the Acts of 183% and

111,

uld mention that after hearing
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(continued)

1874 to leng-term agreements for sale and
purchase is complicated by the fact that the
purchase money and interest tlhereon is secured
by the vendor's lien and is accoxrdingly money
secured orn land within the meaning of Section 8
of the Act of 1874. In the present case some
small payments were made by the respondent in
the year 1961 on acccunt of principal or
interest. It would seem, therefore, that at

the time of rescission in 1967 the vendor could 10
have sued for all arrears of instalments and
could also have enforced his lien to that

extent - Uives v. Nives (1880) 15 Ch. D. 649.
Yet if the respondent's contention be correct
that the times for re-entry ran from 1952 and
1954 then the title of Shanbasz Khan to the

land would have been extinguished in 1966 and

he would accordingly nhave had nc Title to convey

to the purchaser on completion., Such a
difficult and conflicting situvation is however 20

avoided if I am correct in my earlier expressed
opinicn That the time for re~entry in fact ran
from notice of rescissicn.

It remains to deal with certaln other
aspects of the case which were referred to by
Mr Ramrakhe,

he Tirst concerned the ple
the course of his submissiong Mr ¥ermode raiged
certain matters as taking the case out of the
Statutes of Limitation, such matters not having 30
been pleaded either in the sgitatement of claim
or in the reply. In particular, he referred to
a caveat (Exnibit 7) dated 6 Pebruary 1968,
signed by the resgpoudent's solicitors, and
claiming an estate cx interest as purchaser
under the 1948 agreements. He submitted that
this caveat was an acknowledgment of the
vendor's title., Ail I need say on this branch
of the cage is that I have not found i{ necessary,
in considering this appeal, to refexr to any 40
natters which are outside the scope of the
pleadings.

PR BN b
adings. In

fn
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The next guestion is as to relief against n the
forfeiture. MNr Ramrskha submitted that the ovurt of
D rovisions of the agreements making time of the Appeal

ssence and providlng for rescission and

C)}-—

forfeiture of instalments of purchase money ] I
already paid by the purchasers amount to a Ho.15 (b)
penalty. In this he may well be correct - Judgment
Kilmer v, British Columbia Orchard Dands Limited of Richmond
(1813) A.C., 315, Lgsuming that he is correct Jed.

then there can be no doubt that the Court has 15th July
jurisdiction to give relief against forreiture 1971

either by taki qg steps to enable specific (continued)

the dﬂveeM°nt or lterﬂatLVGly

retla“ of such pert of the
mnonies wpaid by the purchasers as would result
in a fair restitubio in integrum.

nerformance ©
by ensuring

© b I—J otk

oA

As to the first of these courses, Mr
Ramrakha gubmitted theat the rerons ent should
be allowed a reasonable pericd of Time within
vhich to make payment of all monies owing under
the agreements, It is to be ob rerved that
evidence wag given ag to th reedinees,
willingness or sbility o he respontent to
make vayment of the largo neunts now owing.
For very neny years r made no effort
whatsoever to carry e otligat?on under
the agreements., Tn these circumstances I see

no justification whatsoever for acceding to the
first suggesticn made by Mr Ramralkha.

As +o tde sno nd suggestion, I accept the
vosition f ts have often directed an
enguiry in order to Mcertalﬂ the \aSl Upon

accomplished. Thig WoULA irvolve a fair
occupation rent being allowed to the vendor.
In the present case the zmounts paid by the
purchasers prior to rescission are go snall

in emount compared with the value of the land
and the Jengtih of the respondent's occupation
that it would gerve no ugeful purpose to order
such an enguiry. In my view no case has bezan
made out for relisf sgainstv forfeiture of

- .

monies recelived by the vendor vyior tc rescission.

3
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There is only one other metter which
requires mentioning. It appears that after
the agreements were rescinded the appellant
credited as against the monies owing by the
purchasers thereunder a sum of £1,107-%-6
realised as a result of the sale of certain
properties OVcr'wnlch the purchasers had given
security by way of mortgage. I need nct go
into the details of this matter, but merely
record the fact that Mr Kermode on behalf of
the eppellant underdtock at the hearing of this
apveal that the appellant would absndon any
claim to retain this money as against monies
owing under the agreements of 1948. This
underteking rdated solely to monies owing by
the respondent under the agreements and did
not extend to any monies which might be owing
by the respondent on any other account.

or the reasons wilch have given I would
For the reasons n I given I would
allow the appsal and would enter judgment
granting to the ppchanu nosgeseion of th
lands the suo]ch matter of the 1948 agreements.
No case was made out for the gga_v34g cof any

of the other forms of relief sought in the

amended statement of claim,

In the Court below the counterclaim for
relief againgt forfeiture was dismissged and
it follows from what I have said in this
judgment that no grounds have been made outd
requiring this Court to interfere with that
dismissal,

I woula also allow costs to the appellant
both in this Court and in the Gouzt below.

Sgd. C.P.Richmond
Judege of Appeal

15th July 1971

114,
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No. 15 (ec)
JUDGMENT O MARSACK J.A.

IN THE FIJI COURT OF APPEAL

Civil Jurisdiction

Civil Appeal No, 35 of 1970

Between: FATZ MOHAMMED KHAN SHEERANI
as Administrator of the
Estate of Shahbaz Khan, deceased

Appellant .
(Original Plaintiff)
- and =

KSHMIJIT s/o0 Bhai Suchit

Respondent
(Original Defendant)

Date of Hearing: 23%»d April, 1971
Delivery of Judgment: 15th July, 1971

Mr, R.G.Kermode for the appellant
Mr. K.C,Ramrakha for the Respondent

Marsack, J.A. JUDGMENT

I have had the advantage of reading the
judgment prepared by Richmond J,4A, I fully agree
with that judgment and with the reasoning upon
which it is based, and have nothing to add.

cgd. C.C.Marsack
JUDGE OF APPEAT

15th July, 1971

In the
Court of
Appeal

No.15 (e)
Judgment
of Marsack
J.A,

15th July
1971

Messrs. Munro, Leys, Kermode & Co. - for the Appellant

Messra, Ramrakhas - for the Kespondent
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In the No., 16

Court of
Appeal ORDER GRANTING CONDITIOHAL TEAVE
TO APPEAL TO HER MAJESTY TN COUNCIG
No,16
Order granting IN THE I'IJI COURT OF APPEAL
Conditional
Leave to CIVIL JURISDICTION
Appeal to
Her Majesty Civil Appeal Number 35 of 1970
in Council
5th August BETWEEN & FAIZ MOHAMM®ED KHAL SHERLNI ag
1971 Administrater of the Estate of

Shahbaz Khan Deceased
APPEILANT 10
(Original Plaintiff)
~- and =-
LAKSHMIJIT s/0 Bhei Suchit

RESPONDENT
(Original Defendant)

Before the Honourable The Chief Juswtice, Sir
Clifford Jameg Hammett in Chambers

Thursday, the 5th day of August, 1971

UPON READING the Notice of Motion on behalf
of the Regpondent dated the 29th day of July, 20
1971

AND UPON HELRTNG Mr., H.,M.Patel of counsel
for the Regpondent and Mr., C.D.Singh of counsel
for the Appellant

IT IS ORDERED thaet the Respondent do have
leave to appeal to Her Majesty in Council from
the Judgment of the Fiji Court of ippeal given
on the 15th day of July, 1971 under the provisions
of Rules 2, 3, 4 and 5 of the Fiji (Procedure
in ippeals to Privy Council) Order 1970 regulating
the appeal from Fiji fo Her Majesty in Council 50
upon condition that the respondentdo deposit in
the Supreme Court of Fiji, the sum of $500.00

116,



(five hundred
the date hereo
that the costs of
the cause.

dollars) within two months from
£ AND IT IS FURTHER ORDERED
the application be cosgts in

BY THE COURT

REGISTRAR

117.
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Court of
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i e A,

No.16

Order granting
Conditional
Leave to
Appeal to

Her Majesty
in Council
5th August
1971
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No,1
Agreement
for Sale
16th
February
1948

EXHIBIT No., 1
AGREEMENT FOR SALE

FIJI 0770
DULY PAID
29

MEMORANDUM OF AGREEMENT made the 16th day of
February, 1948 between SHAHBAZ KHAN (Father's
name Ade Khan) of Navitoka in the Frovince of
Naitasiri Landowner (hereinafier called "the
vendor") of the one part and UJAGIR (Father's
name Rajkumar) of Wainibokasi in the District
of Rewa Firewood Dealer and LAKSHMIJIT
(Father's name Bhaisuchit) of Suva scnool
teacher (hereinafter called "the purchasers")
of the other part

WHEREBY IT IS AGREED as follows :-

1. The Vendor will sell to the purchasers who
will purchase the frechold estate and
interest of the vendor in all that piece
of land situate in the District of Rewa
in the Island of Vitilevu convaining 72
(Seventy~two) acres morc or less subject
to survey ag hereinafter provided known as
"Wavitoka' (part of) being part of the
land comprised and described in the
Certificate of Title No. 7064 which said
piece of land is approximately delineated
in the plan endorsed herson and therein
eGged red at and for the price of £80,0.0.
(Bighty pounds ) per acre which shall be
paid and satisfied by +the purchasers in
the manner following i-

(a) By payment of the sum of £120.0.0
as a deposit and in part payment of
the said purchase price as follows :-

(1) the sum of £50.0.0. was on the
10th 4=y of February 1948 paid to

1]—8 L ]
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the vendor on account of the said Txhibits
deposit (the receipt whereof the
vendor hereby acknowledges) and

- Ho,1
(ii) the further sum of £70.0.0. the .
balance of the said deposit shall égreement
L S for Sale
be paid to the vendor not later 16th
then the 6th day of April 1948 Feb}uory

(b) The balance of the said purchase price 1948 X
estimated (subject to survey as (continued)
aforesaid) to be £5640.0.0. shall be
paid by guarterly instalments of
£30.0.0., each on the first day of each
of the months of August November
February and May in each year hereafter
until the whole of the said purchase
price shall have been paid in full the
first such instalment falling due on
the lst day of August 1948.

£ the purchasers snall make default in the
payment on the due date thereof of any
instalment of purchase money as aforesaid
and if such default shall continue for more
than geven (7) days the vendor shall
(without orejudice to any of his other
rights powers and remedies hereunder) be
entitled to charge receive and recover from
the purchasers interest at the rate of
£5,0.0. per centum per annum calculated
upon the whole balance of the said
estimated purchase price then remaining
unpaid and computed from the due date of
such inetalment until the date of payment
thereof such intersst being payable as a
first deduction from all moneys next paid
to the vendor hereunder until all interest
accrued due as aforesaid shall have been
paid.

The purchasers sghall be at liverty on any
of the days hereinbefore avpointed for the
payment of purchase moneys without anotice
to pay off the whole or any part of the
said balance purchase moneys then remaining
owing hereunder Provided however that any
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No.l

Agreement 4.

for Sale

16th

February

1948

(continued)
5&
6.
7.

payments made under this Clause shall not
effect the continuity of the payments
provided for in Clause 1 (b) herecof.

Possession of the property hereby agreed
to be gold shall be deemed to hiave been
given and taken on the 1lst day of Februery
1948 as from which date the said property
shall be held at the sole risk of the
purchasers.

Upon payment in accordence with the terms 10
of this Agreement of the whole of the said
purchase price and all interest and other
moneys (if any) payable hereunder the

vendor and all other necessary parties

(if any) will execute a proper transfer or
other assurance of the said land to the
purchasers or their nominee free from all
encumbrances such transfer or agsurance

to he prepared by the purchasers at the

cost in all things (including the vendor's 20
solicitor's perusal fee) of the purchasers

and to be tendered to Tthe vendor for

execution.

The purchasers acknowledge and agree that
the vendor has already pointed out the
boundaries of the land hereby agreed to
be sold and the purchasers shall not
require any evidence of the identity of
the said land beyond such as may be
gathered from the maid Certificate of 30
Title and the said plan endorsed hereon,
The property is believed and shall be
taken to be correctly described and no
error -omission or misdescripticn of the
sald land shall invalidate this contract
nor be the subject of compensation by
either party.

The purchasers will as from the date
hereof and so long as any moneys shall
remain owing hereunder duly and punctually 40
ay and discharge all ratesg taxes
ineluding any land taxz) charges impositions

12C.
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10.

-

and other outgoings whatsoever levied Exhibits
charged oxr imzosed on the said land or on
the owner or occupier in respect thereof

nd will keep the vendor indemnified in No.l
respact thereof and will comply with the Agreement
provigions of all ordinances and regulations for Sale
relating to public health and the 16th
eradication or control of noxious weeds Februvary
and otherwise affecting the said land and 1948

the use and occupation thereof, (continued)

The purchasers will so long as any moneys
shall remain owing hereunder vo the vendor
plant farm cultivate manage and use the
gzid lané in a proper and husbandlike
manner and will not impoverish or waste

he same

The purchasers will forthwith erect and
thereafter maintain to the reasonable
satisfaction of the wvendor upon all
boundaries of the land hereby agreed to

be sold (other than along the bank of the
creek shown in the plan endorsed hereon)

a cattle-proof fernce of stout timber posts
with four strands of barbed~wire well
strainaed AND it is expressly agreed and
declared that the vendor shall not at any
time hereafter be liable or be called
upon to fence or to contribute towards the
cost of erecting or maintaining any fence
upon the boundaries of the land hereby
agreed to be sold for any purpose whatsoever.

The purchasers will forthwith proceed to
erect on the said land and complete not
later than the 31st day of May 1948 a
cowshed with mifding bails.

The purchasers shall not while any moneys
remain owing to the vendor hersunder cut
fell ianjure or destroy any fruit trees or
trees protected in lew or any timber ox
timberlike trees now and *thereafter growing
onn the said land Provided however that the
rurchasers may cut from the said land such

121,



Exhibits firewood as may be required by them for
their personal domestic requirements upon
the said land and such fence-~posts as may

No.l be required for fencing the said land and
Agreement repairing the fences tThereon, No timber
for Bale firewood fence-posts or other forest
16th produce shall be removed sold or otherwise
February disposed of from the said land by the
1948 purchasers.
(continued) o
12, The vendor shall be entitled while any 10

moneys remein owing to him hereunder %o

cut fell and remove from the gaid land
"Nuga™ tress and for such purpose to enter
thereon at all reasonable times with workmen
implements horses bullocks and vehicles.

13, It is agreed and declared that the vendoxr
shall not be held to be responsible in any
way for the trespass uvon the said land

of any wild cattle which may enter the
gaid land from any adjoining land owned 20

by the vendor.

l4. While any moneys shall remain owing

hereunder to the vendor the purchasers will
whenever required by the wvendor by notice
in writing so to do execute and give at the
purchasers' expense 1ii favour of the vendor
a valid first Bill of Sale over all
livestock natural iuncrease of livestock
machines machinery implements utensils
chattels and other things whatsoever of 30
the purchasers then and thereafter upon or
about the said land to secure any bhalance
of purchase money then owing hereunder and
interest thereon as aforesaid such Bill of
Sale to be in such form as may be required
by the wvendor's solicitors,.

15, Whilst any moneys shall remain owing by
the purchasers to the vendor under this
Agreement the purchasers shall not mortgage
charge sell assign transfer lease or part 40
with possession of the gaid land or any
part thereof or any improvements thereon or
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18,

their interest under this Agreement or give

to any person other than the vendor any Crop

=
Lien over oxr any assignment or charge
affecting crops of agricultural produce
growing or to be grown on the sald land or
the proceeds arising therefrom without the
consent in writing of the vendor first
had and obtained.

The vendor znd his agent or agents whilst
any moneys shkall remain owing hereunder
shall at all reasonable times be at liberty
to enter upon the said land to inspect the
state and condition thereof and of the
improvements thereon,

The purchasers will at their own expense in
2ll things whatsoever not later than the
31st day of December 1950 have surveyed
the land hersby a'read to be sold and have
he gaid ub*vey nl 1 therecf approved and
depozsited and provide for the vendor in
the name of the vendor cne separate
Certificate »f Title for the land hereby
agreed to be sold and one Certificate of
Title for the wesidue of the land then
comprised in the said Certificate of Title
N0.7064 or any other Certificate of Tltle
issued in lieu tn sreof includiag the
Drapg"& ion of any necegsary conmpiled plan
of the said residue.

All moneys payable under this Agreement to
the vendor shall be paid in Suva free from
all deductions wzatsoeve" to the vendor or
to such other persons as the vendor shall

from time to time nominate.

ime ghall be of the essence of this
8

If at any time two of the aforesaid quarterly
iﬂStalue“ug of p“rchase money sh all be in

rear and unpaid for more than seven (7)
days after the dve date of The second of
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No.l
Agreement
for Sale
16th
February
1948
(continued)

such overdue instalments or if the
purchagers shall make defavlt in the
performance or observance of any other
stipulation or agreement on the part of

the purchasers herein contseined and if such
default shall continue for the space of
twenty~one days then and in any such case
the vendor without prejudice to his other
rights and remedieg hereunder may at his
option exercise any of the following 10
remedies namely :-

(a) May enforce this present contract in
whicli casg the whole of the purchase
money and interest then unpaid shall
become due and at once payable or

(b) May rescind this contract of sale and
thereupon all moneys theretofore paid
shall be forfeited to the vendor as
liquidated damages and

(i) ifay re-enter upon and take 20
possession of the said land hereby
agreed to be sold and all
improvements thereon without the
necessity of giving any notice or
making any formal demand and

(ii) May at the option of the wvendor
re-sell The said land and
improvenents either by public
auction or private contract
subject to such stipulations as 30
he may think fit and any deficiency
in price wanich may result on and
all exvenses attending a re-sale
or attempted re-sale shall be made
good by the purchasers and shall
be recoverable by the vendor as
liguidated damages the purchase
monevs, Any increase in price
on re-sale after deduction of
expensesg shall belong to the vendor.40

The costs of and incidental to this
Agreement shall be borne and paid by the

124,
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BExhibits

No.2
Supplemental
Agreement
28th July
1954

EXHIBIT No,2
SUPPLEMENTAT AGREEMENT

FIJI

DUTY PATD
4/-

10530

3 AUG 1954
STAMP DUIY.

AN AGREEMENT made the 28th day of July 19%4

BETWEEN SHAHBAZ KHAN (Father's name Ado Kunan) 10
of Wavitoka Naitasiri Landowner {(hereinafter

with his executors administrators and assigns

called "the Vendor") of the one part AND UJAGIR
EFather's name Rajkumer) end DAKSHMIJIT:
Father's name Bhai Suchit) of Wainibokasi in

the province of Rewa Cultivator (hereinafter

with their respective executors administrators

and assigns called "the purchasers") of the

other part SUPPLEMERTAL tou a certain Agreement

for Sale and Purchase dated the 2%rd day of 20
October 1948 and made between the parties
hereto(hereinafter referred to as "the said

Lgreement") whereby the vendor agreed to sell

to the purchasers a certain parcel of land more
particularly described in the said Agreement
fhereinafter referred to as 'the said land")

for the price and upon and subject to the terms

and conditions contained in the sald Agreement

WEEREAS the purchasers desire to subdivide
that portion of the said land fronting Prince's 30
Road in the manner shown in a certain subdivision
scheme plan prepared by Messrs. Tetzner and
Bygrave and dated the 20th day of Decewber 1953
(hereinafter called "the said subdivision®)
and to sell as building sites the lots numbered
1 to 21 inclugive in the said subdivision AND
have reguested the vendor to consent to the
said subdivision and to ceo-aperate with the
purchasers in having the said subdiviegion duly
approved by the Subdivision of Tand Board and in 40

126,
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having the said land surveyed and a survey plan
of the said subdivision duly registered which
the vendor has 35Peea to do upon and subject to
the terms and conditions hereinafter set out

NOW THIS AGREEMENT WITNESSLTH as follows :-

1. IN COHSIDERATION of the covenants and
agreenents on the part of the purchasers
hereinafter contzined the vendor hereby agrees
with the purchasers vhat the vendor will at
the expense in all things of the purchasers sign
all such applicatiouns and plans as may be
necessary or desirable for the purpose of having
the gaid subdivision epproved by The Subdivision
of Land Board and a survey plan thereof duly
rﬁgjpt@ff in the Cffice of the Registrar of
Titles.

2 IN CONSIDERATION of the foregoing agreement
of the vendor the purchasers hereby covenant
and agree with the verndor as follows

(a) +the purchasers will observe the following
Uu¢puqujon in resvect of the sale of each
4 the said lots numbered to 21

1
inclusive fronting Prince'ts Road :-

>

(i) minimuwm price - £250.0.0.
(ii) minimum deposit - £50.,0.0. cash

c wse price to be paid
instalment of not less than
0.0.,0, in each year the first
gsvalment falling due not more than
ear after the date of the sale

S

payment of arl democ;ts eand purchase
monevs to be made at the offi oF
Messrs., EBllig, Munro, Warren & Levs,
Sclicitors, Suva.

(t) =211 momeys received from sales shall after
- e

jueting the costs of receiving and
llsbursing the same be appliied as follows :=~

127.
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(continued)

(e)

5.

(i) 20% of the money received shall be
allocated to an account fcr the
purpose ofi paying survey feeg, cost
of roading, drainage and other
incidentals connected therewith.

(ii) the balance shall be paid to th
vendor and applilied by hiw in such
order as he shall think fit on
account of the moneys from time o
time owing by the purchasers to
the vendor under the said Agreement
and a certain Agreement for Sale and
Purchase dated the 16th day of
Februvary 1948 made between the
parties hereto

every sale wherein any part of the purchase
price is to remain unpaid for any period

hall be evidenced by formal wri
agreemeﬂt which shall reguire th
congent of the vendor as provide
16 of the said Agreement.

1T is further agreed that if at any time

the purchasers shall further subdivide the said
land the purchasers will observe the following
stipvlations in respect of any such further
subdivision :=

(a)

(o)

such further subdivision shall be in

substantial conformity thn the scheme set

out in the dlagfam ane exed he fat subject

however to such modifications as may be

reguired by the Subdivision of Tiand Board
the Tovn Planning Board.

the purchasers shall when making any such
further subdivision at their own expense
form and dedicate a road nct legs than 40
feet wide as approximately shown in the
gaid diagram giving access from Prince's
Road through the said land to the land of
the vendor lying to the south fThereof.
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(¢) +the provisions of Clause 2 hereof shall Exhibits
apply in respect of the sale of the lots
in any such further subdivision with the

following modifications :- No.2
Supplemental
(i) the minimum price of each residential Agreement
lot shall be £200.0.0. 28th July
1954
(ii) the minimum prize of each agricultural (continued)

lot shall be £500,0,0.

4 THE purciaasers will psy all the costs and
10 expenses of and incidental to this agreement and
of subdividing and surveying the said land.

5. T‘TCTrI"(:r expressed or implied in this
S”QEAG £ snall be deemed a waiver of nor in any

way to prejudice the rights powers and remedies

of the vendor under ox by virtue of either of

the said Agreements in respect of any existing

default Ly the purchasers thereunder which

rights powers and remedies the vendor hereby
exXpressly reserves.

20 AS WITNESS the hands of the parties.

SIGNED by the said SHAHBAZ)

¥IAll as vendor in the ) SHAHBAZ KHAN
presence of :- ) HIS LEFT THUMBE MARK.

Sgd. S. Deo
Law Clerk

Suva
SIGNED by the u87d UJAGIR)
and LAKSHMIJIT as )
purchasers in the presence SGD. UJAGIR
30 of :- ) i DAXSHMIJIT

Sgd. S.Deo
Law Clerk
S"-va L1 ]
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Exhibits

No.3

Death
Certificate,
Shahbaz
Khan

3Cth June
1964

EXHIBIT No, 3
DEATH CERTIFICATE, SHAHBAZ KHAN

1lst SCHEDULE - Form No. 2

(CAP.117 - FIJI)
No.2122

REGISTER OF DEATH
1964

DEATH of Bhahbaz Khan -- Registered by
Kenneth Spicer Few -- Registrar-General.

Date of death 29th May, 1964 10
When it occurred Navitoko, Sawani

DESCRIPTION -~
Name and Surname, rank and profession:

Shahbaz Khan s/o Ado Khan - Landlord

Sex: Male Age: 84 Where born: Afghanisten
How long in Fiji: 50 Cause of Death: Senility
Duration of last illness: About 8 months.
Medical attendant by whom certified: Dr.P.Mehba
When he last saw deceased: 22nd May, 1964
Christian and Surname of father: Ado Khan

Rank or profession: —-~-

Christian and maiden Surname of mother: Ma Begum

N
O

BURTAL ~-

When buried: 3C.5.64 and where Nasinu
Cenetery Name and religion of Minister, or
names of witness of burial: Dashir Admad
Dewan - Muslim, Suva.

IF DECEASED WAS MARRIED -~
Where: Lami suva At what age: 33
To whom: Bachwan d/o Bhagwandin 30

Igsue in order of bhirth, their names and
ages: Nil
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Signature, description and residence of Bxhiibits
informate and witness PF,M.K,Sherani, Suva

Date and where registered: 30th Jun, 1964 No.3
Suva., Death
Certificate
T hereby certify that the above is a true Shahbaz
copy of an entry in & Register of Deaths kept Xhan
at the Registrar-General's Office, Suva, Fiji 30th June
and extracted this 5th day of November, 1964 1964
(continued)
Sgd., ?
EXHIBIT No. 4 No.4
Certificate
FPRTIFICATE OF TITLE OF of Title
SHAHBAZ KHAN of Shahbaz
Khan
12th April
Referance to previous Title 1957
1-4-07 19 NO: 94‘10
FPIJI

SHAHBAZ KHAN

(Father's name Ado Khan)
of Sawani - Landowner.

PURSUANT to Reques®t Mo. 64643 now proprietor
subject to the provisions and reservations
contained in Crown Grant No. 126 and subject

to such leases mortgages and erncumbrances as

are notified by memorial underwritten or endorsed
hereon of that piece of land known as "Navitoka®
(part of) and containing six hundred and sixty-four
acres, one rood and uplrt percheg be the same

a little more or less and situate in the

Province of Rewa in the Island of Vitilevu and

being Lot 1 on deposited plan 110.2230 and shown
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No.4
Certificate
of Title
Shahbaz
Khan
12th April
1957
(continued)

in diagram hereon.

IN WITNESS WHEREOR I have hereunto

signed my name and affixed my seal, Suva 12th

April, 1957,

Sgd. B.L.Gregg
LS. Regilstrar of Titles.

(‘(.l‘l.T P‘Ai .l:\

No.39837 Re%lbtered 20 Feb,1948 at %.20 p.m.

BY UJAGIR (f/n Rajkumar) and DAKSHMIJIT (£/n
Bhai Suchi

As to an area )

of 70 acres ) Sgd. B.L.Gregg
approximately ) Registrar of Titles

CANCELLED by Application No. 1024883
5gd., M.T.Khan Deputy Registrar of Titles

CAVEAT

No.41101 Registered 31 Aug., 1948 at 3.10 p.m.
BY UJAGIR (£/n Rajkumar) and LAKSHEMIJIT (f/n
Bhai Suchit)

As to 138 acres 2 roods Sgd. B.L.Gregg
Registrar of Titles
ANCELLED by Application Ho. 102488
Sgd T.M.,Khan Deputy Registrar of Titles

N CUMBRANCE
No.69915 Registered 28 Jan, 1959 at noon An

Easement over that portion on DP,1561,4C links

wide and shown coloured blue thereon, being

No.667

10

part of the within land, for the benefit of Lot

2 on D,P,1561.
Sgd. *?

DEPUTY REGISTRAR OF TIITT

132,
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Exhibits

No.5
Demand
Notice
17th
September
1960

(continued)

AND IN THE MATTER of two certain Agreement
for Sale and Purchase dated respectively
the 16th day of February 1948 and the 23rd
day of August 1948 made between the said
Shahbaz Khan as Vendor and UJAGIR (£/n
Rajkumar) of Wainibokasi aforesaid Fire
Wood Dealer and the said LAXHIMI JIT alias
LAKSHMIJIT ag Purchasers.

TO the abovenamed BHAI SUCHIT, LAKIMI JIT alias
DAKSHMIJIT, RANJIT, DHANJIT and UJAGIR . 1

TAKE NOTICE that default having been made by you
the said Lakshmijit and Ujagir in the payment of
numerous instalments of purchase money due under
each of the afcresaid Agreements for Sale and
Purchase you are hereby required to pay to the
said SHAHBAZ KHAN at the office of S, Mohammed,
Esq., Solicitor A.D.Sutaria Building, Cumning
Street, Suva within one month after the date of
the service of this notice upon you the moneys
mentioned in the Hirst and Second Schedule hereto 2
AND TAKE NOTICE that default having been made

by you the said Bhai Suchit, Lakhmi Jit, and
Dhanjit in the payment of the moneys due and
owing under the secured by the said Mortgages
Nos. 44797 and 44798, including the aforesaid
instalments of purchase money due under the
aforesaid Agreements, you are hereby reguired to
pay to the said Shahbaz Khan at the place and
time appocinted above the whole of the moneys
mentioned in the First, Scecond and Third Schedule 3
hereto AND FURTHER TAKE NOTICE that if payment
be not made as aforesaid the said Shahbaz Khan
will proceed without further notice to exercise
the rights powers and remedies (including power
of sale) conferred on him by the said Mortgages
and the said #greements for Sale and Purchase
arid by law,

DATED the 17th day of September, 1960,

Shanbaz Khan His left
thumb Mark, 4
Witness to signature:
S5gd. S.Mohammed
S . Mohammed
Solicitor, SUVA.
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FIRST SCHEDULE

Moneys owing under the said Agreement
for Sale and Purchase dated the 16th

day of February, 1948 :-

balance purchase money (estimated
subjeect to survey)

Interest thereon accruzd to
31-12.60

Further interest on £5610 pexr
5% per annum from 31,12,60 to

date of nayment

S5EC0ND SCEEDULE

£5610,0,0,

1433.12.5.

loneys owing under the said Agreement
for Sale and Purchase dated the 23rd

August, 1948 :-~

balance purchzse money (estimated
subject to survey)

reat on arrears c¢f instalments
1 o

5 er annum from due date of
instalments to 31.12.60

THIRD SCHEDULE

Loan moneys sgecured by the said
Mortgages -

balance principle sum

further inter
8% per amnum
of payment

st on £5%7.13.5. at

e
from 31.12,59 %o date

of this noticse

135,

£6907.15.0

37.10,0

The costs of preparation and service
f
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No.5
Demand
Notice
17th
September
1960
(continued)



17th
September
1960
(continued)

No.6
Demand
Notice
19th
October
1960

Shahbaz Khan -
Hig left thumb mark,

Witness to signature:
Sgd. S.Mohammed

Solicitor,
Suva.

EXHIBIT No. 6

DEMAND NOTICE

IIY THE MATTER of Mortgage No.44797 given by
BHAL SUOHELT (f/n Rajkumar) of Suva Launch 10
Driver as Mortgagor to SHAEBAZ KHAW (£/n

Ado Khan) of Havitoka Naitasiri Landowner

as Mortgagee AND Mortgage No.44798 given by
LAKSEMI JIT, RANJIT and DHAKJIT (all sons

of wuchit) of Wainibokasi Rewa Cultivators

as Mortgagors to the said Shahbaz Khan as
Moxrtgagee.

AND IN THE MATTER of two certain Agreements

for Sale and Purchase dated respectively

the 16th day of February 1948 and the 23rd 20
day of August 1948 made between the said
Shahbaz Khan as Vendor and UJAGIR (f/n
Rajkumar) of Wainibokasi aforesaid Fire

Wood Dealer and the said LAKHEMIJIT alias
LAKSHMIJITag Purchasers.

TO the abovenamed BHALI SUCHIT LAY ‘
LAKSHMIJIT RANJIT DHANJIT and UJAGIR

TAKE NOTICE that pursuent to my notice dated the
L7th day of September, 1960 and default having

been made by you in the payment of all moneys 30
due by you to me, I intend, forthwith to apply

to the Registrar General for a Foreclosure Order.

Dated the 17th day of October, 1960.
Shahbaz Khan His left thumb
mark
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Witness to Signature:

Sgd. S. Iohammed,
S . Mohammed,
Solicitvor,
SUVA
BXHEIRIT No. 7
CAVEAT
PTJT No. 103268
CAVEAT
Forbidding Registration of Dealing

with Dand

RULE UP ALL BLANKS BEFORE SIGHING. NO
ATTERATIONS SHOULD 3E MADE BY ERASURE. THE
WORDS REJECTED SHOULD BE SCORED THROUGH WITH A
Pod AND TS08E SUBSTITUTED WRITTEN OVER THEM,
THE ATLTERATICN BEING ”“RTFI D BY SIGNATURE OR
INITTALS TH THE MARGIN OR HOTICED IN THE
ATTESTATION. ADL NAMES MUST BEL

70 THE REGISTRAR COF TITLES. 6 Feb 68 107890

RF A «ccenea 17.6

TAXE NOTICE that I LAKSIMIJIT Father's name
Bhai Suchit of Suva in the Colony of Fiji, Clevk
claiming an estate or interest as Purchager b
virtue of Vemorandum of Agreement dated 16th
Febrvary, 1948, 23rd August, 1948, Deed 24th
of September, 1952, 28%th July, 1954 and letter
dated 1.0th May, 1961 (addressed to me)

in the land degeribed as follows -

137.
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Exhibits

Noa.7
Caveat

6th
February
1968
(continued)

4/ -
Stamp Duty

Title Number Description Province or Island
CaTe 9410 Lot 1 D.P, Vitilewvu
2230
DISTRICT or TOWN AREA PART OR
A. "R. B WHOLE
Rewa, 664 1 30 whole

forbid the registration of any dealing with the
before-mentioned land until this Caveat be

withdrawn by the Caveator or by the order of the
Supreme Court, or unless such dealing be subject

to the claim of the Caveator or until after the 10
lapse of twenty-one days from the date of the
service of notice by the Caveatee, at the

following address :-

C/o Davendra Pathik Esg , Solicitor, 35 Waimanu
Road, Suva.

Name and address of Caveatee FAIZ MCHAMMED KHAN
SHERANT as Administrator of the dgtate of
SBARBAZ KHAN f/n Ado Khan deceased, c¢/o Messrs.
oherani & Co., Soliecitors, Suva.

Dated this 5th day of February, 1968)Sgd. 20
)Lakshmijit

I, the above named LAKSHMIJIT father's name

Bhai Suchit of Suva in the Colony of Fiji, Clerk
make oath and say that the allegations in the
above Caveat are true in substance and in fact.

SWORW before me at Suva ;
bth day of February,l1968 Sgd. Lakshmijit

Sgd. M,V,Bhai
A CGommissioner of the Supreme

Court of Fiji for taking 30
affidavits,
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(FOR OFFICE USE)
CAVEAT NO., 103268
Registered - 6 Feb 1968 at 10 a.m.

Sgd, M.T.Khan
IS. Deputy Registrar of Titles

Fees Paid.
Lodged by: DAVENDRA PATHIK,
SOLICITORS,
%5 Waimanu Road
Suva

Dated 6.,2.68 10 a.m,

CERTIFTED TRUE COPY
LS. Sgd. ?
DEPUTY REGISTRAR OF TITLES
16.10,70

MEMORANDUM OF MORTGAGES AWD
ENCUMBRANCES, ETC.

Encumbrance 69915. Charge 101929
Correct for the purposes of the Land (Transfer
and Registration) Ordinance (Cap.l13%6)
(Sgd) Devendra Pathik

Solicitor for the Caveator

139,
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NO.B
Agreement
for Sale
2%3rd

August 1948

5D,

EXHIBIT No. 8
AGREEMENT FOR SALE

Piji 4633 DUPLICATE ORIGINAL
D?TY PATD STAMPED With £34.10.0.
5/~

MEMORANDUM OF AGREEMENT made the 23rd day of

August 1948 BETWEEN SHAMBAZ KHAN {Father's name

Ado Khan) of Navitoka in the Province of

Naitasiri Dandowner (hereinafter called "the
vendor") of the one part and UJAGIR (Father's 10
name Rajkumar) of Wainibokasi in the District of
Rewa Firewood Dealer and LAXSHMIJIT (Father's

name Bhaisuchit) of Wainibokasi aforesaid

Cultivator (hereinafter called Y“the purchasers")

of the other part

WHERERY IT IS AGREED as follows :-

1. THE Vendor will sell to the purchasers who

will purchase the freehold estate and interest

of the wvendor in all that piece of land situate

in the District of Rewa in the Island of Vitilevu 20
containing 138% (one hundred and thirty-eight

and a half) acres more of less subject to survey

as hereinafter provided known as "Navitokal

(part of) being part of the land comprised and
describhed in Certificate of Title ¥No. 7319 which
said piece of land is approximately delineated

in the plan endorsed hereon and therecin edged red
at and for the price of £50,0.0. (Fifty pounds)

per acre wihich shall be paid and satisfied by

the purchasers in the manner following :- 30

(a) By payment of the sum of £173.0.0. as a
deposit and in part payment of {the said
purchase price as follows :-

(i) the sum of £17.5.0. upon the
execution hereof (+the receipt wheresof
the vendor hereby acknowledges)

(ii) the sum of £51.15.0. by three

14'0 e
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payments of £17.5.0. each on the
last days of November 1948, February
1949 and May 1949 and

(iii) the further sum of £104.,0,0. by four
payments of £26,0,0. each on the
last days of August and November
1949 and February and May 1950,

(b) The balance of the said purchase price
estimated (subject to survey as aforesaid)
to be £6752.0,0. shall be paid by equal
yearty quarterly instalments of £32.0.0.
each on the last day of each of the months
of August November February and May in
each year until the whole of the said
purchase price shall be paid in full the

first such instalment falling due on the
31st day of August 1950.

2. IF the purchasers shall make default in
the payment on the due date thereof of any
instalment of purchase money as aforesaid the
vendor shall {(without prejudice to any of his
other rights powers and remedies hereunder) be
entitled tc charge receive and recover from the
purchasers interest at the rate of £2.10.0. per
centum per annum calculated upon the amount of
every such instalment so overdue and computed
from the due date of such instalment until the
date of navment thereof such interest being
payable as a first deduction from all moneys
next paid to the vendor hereunder until all
interest accrued due as aforesaid shall have
been paid.

5. THE purchasers shall be at liberty on any
of the days hereinbefore appointed for the
payment of purchase moneys without notice to

pay off the whole or any part of the said balance

purchase mozneys then remaining owing hereunder
Provided however that any payments made under
this Clause shall not effect the continuity of
the payments provided for in Clause 1 hereof.

4, POSSESSICN of the land hereby agreed to
be s0ld shall be given and taken on the date of

141,
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SD.

Lakshmijit
Ujagir
L.T.M.
Shahbaz
Khan
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Exhibits execution hereof as from which date the said
land shall be held at the sole risk of the
purchasers.

No.8

Agreement 5. THE Vendor hereby reserves to himself and
for Sale his successors in title to all or any of the
23rd land now comprised in the said Certificate of
August S.D. Title ¥o0.7319 and his and their licencees and
1948 invitees a full free and perpetual right-of-way
(continued) over that strip of land 25 links wide passing

through the land hereby agreed to be sold and 10
now in use as a track as the same is

approximately delineated in the sald plan

endorsed hereon and therein coloured green for

the purpose of gaining access from the Princes

Road to the residue of the land comprised in

the said Certificate of Title.

6. UEON payment in accordance with the terms

of this Lgreement of the whole of the said

purchasge price and all interest and other

moneys (if any) payable hereunder the vendor 20
and all other necessary parties (if any) will
execute a proper transfer or other assurance

of the said land to the purchasers or their

nominees free from all encumbrances save and

except an easement of right-oi-way in pursuance

of Clause 5 hereof such transfer or assurance

to be prepared by the purchasers at the cos?d

in all things (including the vendor's solicitor's
perusal fee) of the purchasers and to be

tendered to the vendor for execution and the 30
purchasers and all other necegsary parties

(if any) will execute an easement of right-of-

way in pursuance of Clause 5 hexeof such

easement to be prepared by the vendor at the

cost in all things of the purchasers and to be
tendered to the purchasers for execution.

7. IHE purchasers acknowledge and agree that

the vendor has already pointed out the

boundaries of the land hereby agreed to be sold

and the purchasers shall not require any evidence 40
of the identity of the said land beyond such

as may be gathered from the said Certificate of
Title and the said plan endorsed hereon. The
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property is believed and shall be taken to be
correctly described and no error omission or
misdescription of the said land shall
invalidate this contract nor be the subject of
compensation by either party save such
adjustment of the total purchase price as may
be found necessary upon ascertainment of the
surveyed area of the said land.

8., THE purchasers will ae from the date
hereof and so long as any moneys shall remain
owing hereunder duly and puncitually pay and
discharge all rates taxes (including any land
tax) charges impositions and other outgoings
whatsoever levied charged or imposed on the
land hereby agreed to be sold or on the owner
or occupier in respect thereof and will keep
the vendor indemnified in respect thereof and
will comply with the provisions of all
ordinances and regulations relating to public
health and the eradication or control of
noxious weeds and otherwise affecting the said
land and the use and occupation thereof

9. THE purchasers will so long as any moneys

shall remain owing hereunder to the vendor plant

farm cultivate manage and use the said land
in a proper and husbandmanlike manner and will
not impoverish or waste the same.

10. THE purchasers will forthwith erect and
thereafter maintain to the reasonable
gatisfaction of the vendor upon all boundaries
of the land hereby agreed to be gold (other
than along the bank of the creek shown in the
plan endorsed hereon) a cattle-proof fence

of stout timber posts with four strands of
barbed~wire well strained AND it is expressly
agreed and declared that the vendor shall not
at any time hereafter be liable or be called
upon to fence or to contribute towards the
cost of erecting or maintaining any fence upon
the boundaries of the land hereby agreed to

be sold for any purpose whatsoever.

11, WHILST any purchase or other moneys shall
remain owing to the vendor under either this

143,
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No,.8
Agreement
for Sale
23rd
August
19438
(continued)

Agreement or the Agreement for Sale and
Purchase dated the 16th day of February 1948
made between the parties hereto relating to
adjoining land the purchasers will provide

free grazing for six (6) head of stock owned by
the wvendor,

12. THE purchasers shall not while any nmoneys
remain owing to the vendor hereunder cut fell

injure or destroy any fruit trees or trees

protected by law or eny timber or timberlike 10
trees now and hereafter growing on the said

land Provided however that the purchasers may

cut from the said land such firewood as may

be required by them for their personal domestic
requirements upon the said land and such fence-
posts as may be required for fencing the said

land and repairing the fences thereon. No

timber firewood fence-posts or other forest

produce shall be removed sold or otherwise

disposed of from the said land by the 20
purchasers.,

13, TIHE vendor shall be entitled while any
moneys remain owing to him hereunder to cut
fell and remove from the said land firewood
and other timbers for his own use and for such
purpose to enter thereon at all reasonable
times with workmen implements horses bullocks
and vehicles.,

14, IT is agreed and declared that the vendor

shall not be held to be responsilble in any way 20
for the trespass upon the said land of auny

wild cattle which may enter the said land from

any adjoining land owned by the vendor.

15. WHILE any moneys shall remain owing
hereunder to the vendor the purchasers will
whenever required by the vendor by notice in

writing so to do exeécute and give at the

purchasers' expense in favour of the vendor a

valid first Bill of Sale over all livestock

natural increase of livestock machines machinery 40
implements utensils chattels and other things
whatsoever of the purchasers then and

thereafter upon or about the said land to
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Secure any balance of purchase money then owing
hereunder and interest thereon as aforesaid
guch Bill of Sale to be in such form as may be
required by the vendoxr's solicitors,

16, WHILST eny moneys shall remain owing by the
Purchasers to the vendor under this Agreement
the purchasers shall not mortgage charge sell
agsign transfer lease let or part with possession
of the said land or any part thereof of any
improvements thereon or their interest under
this Agreement or give to any persgon other tham
the vendor any Crop Lien over or any assignment
cr charge affecting crops of agricultural
produce growing or to be grown on the said land
or the proceeds arisi ng therefrom without the
consent in writing of the vendor first had and
obtained.

17, IHE vendor and his agent or agents whilst
any moneys ghzll remain owing hereunder shall at
21l reasonable times be at liberty to enter upon
the said land to inspect the state and condition
thereof and of the improvements thereon,

18. IHE purchasers will at their own expense

in all things whatsoever have surveyed the land
hereby agreed to be sold and have the said survey
plan thereof approvnd ané deposgited and provide
for the vendor in the name of the vendor one
separate Certificate of Title for the land hereby
agreed to be sold and one Certificate of Title
for the residue of the land then comprised in

the said Certificate of Title No., 7319 or any
other Certificate of Title issued in lieu thereof
including the preparation of any necessary
compiled plan of the said residue.

19. ALL moneys payable under this Agreement

to the vendor shall be paid in Suva free from
all deductions whatsoever to the vendor or to
such other persons as the vendor shall from time
to time nominate.

20. IT is agreed and declared that any default
by the purchasers in the payment of any moneys

145,
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under this Agreement shall be deemed Lo be a
default under the said Agreement for Sale and
Purchase dated the 16th day of February 1948 and
any default by the purchasers in the payment of
any moneys under the letter Agreement shall be
deemed to be alsco a default under this Agreement
and the Vendor may upon any such default
hersunder or thereunder exercise his rights powers
and remedies both thereunder and hereunder either
together or separately and in such order ag he 10
may think fit,

21, TIME shall be of the essence of this
Agreement,

22. IF any of the aforesaid instalments of
purchase mecney or any interest thereon as aforesaid
shall be in arrear and unpaid for more than
twenty-~one (21) days after the due date thereof

or if the purchasers sghall make default in the
performance or observance of any other stipulation
or agreement on the part of the purchasgers herein 20
contained and if such default shall continue forx
the space of twenty-one days then and in any

such cage the vendor without prejudice to his

other rights and remedies hereunder may at his
option exercise any of the following remedies
namely :-

(a) May enforce this present contract in which
case the whole of the purchase money and
interest then unpaid shall become due and
at once payable or 30

(b) May rescind this contract of sale and
thereupon all moneys theretofore paid shall
be forfeited to the vendor as liguidated
damages and

(i) May re-enter upon and take possession
of the said land hereby agreed to bhe
so0ld and all iwmprovements thereon
without the necessity of giving any
notice or making any formal demand and

(ii) May at the option of the vendor 40
re-sell the said land and improvements
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either by public auction or private
contract subject tc such stipulations
as he may think fit and any
deficiency in price which may result
on and all expenses attending a
re-sale or attempted re-sale shall
be made good by the purchasers and
shall be recoverable by the vendor
as liquidated damages the purchasers
receiving credit for any payments
made in reduction of the purchase
moneys. Any increase in price on
re-gsale after deduction of expenses
shall belong to the vendor.

23, THE costs of and incidental to this
Agreement shall be borme and paid by the
purchasers.

24, THEexpression "the vendor" and '"the
purchasers" where used herein shall except where
the context requires a different construction
respectively mean include and bind the vendor
and the purchasers and their respective
executors administrators and assigns.

AS WITNESS +the hands of the parties,

SIGNED by the gaid SHAHBAZ)

KIHAN as vendor in the ) Thumb mark of
presence of i~ )Shahbaz Khan
Sgd. S.Deo

Clerk, Suva

SIGNED by the said UJAGIR )
and LAKSHMIJIT as §Sgd. Ujagir
purchasers in the presence) "  Lakshmijit
of =

Sgd. S.Deo

Clerk, Suva.
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Extension
of time
24th
September
1652

DEED OF EXTENSION OF TIME

DUTY PAID
£1,0,0,
7970

THIS DEED ig made the 24th day of September 1952

BRTWEEN BHAT SUCHIT (Father s name Rajkumar)

of Suva Painter.... UJAGIR (Father's name
Rajkumar) of Wainibokasi Rewa Cultivator
LAKSHMIJIT alias LUXMIJIT alias LAKIMI JIT
(Father's name Bhai sucnit) of Wainibokasi
aforesaid Cultivator RANJIT (Father's name Bhail
Suchit) of Suva Cultivator and DHANJT
(Father's name Bhai Suchit of Walinibokasi
aforesaid Cultivator (hereinafter with their
respective executors administrators and assigns
referred to as and included in the term "the
Mortgagors") of the one part AND SHAHBAZ KBANW
(Father's name &4do XKhan) of Wavitoka in tne
Province of Naitasiri Landowner (hereinafter-
with his executors asdministrators and assigns
referred to as and inciuded in the term "the
Mortgagee") of the other part

WHEREAS the lyrtgagors are presently
indebted to the Mortgagee for purchase moneys
principal further advances interest and other
moneys under and by virtue of the several
documents described in the Schedule hereto

AND WHEREAS default having been made by
the Mortgagors in the payment te the Mortgagee
of certain instalmen’ts of purchase money
principal and interest under the sald documents
the Mortgagee has made due and proper demand
upon the said Bhai Suchit Lakshmijit Ranjit and
Dhanalt for the payment of all the moneys
secured by Moritgages No,35678 35684 and 44796
and Bill of Sale Book 46 Folio 128

AND WHEREAS +the Mortgagors have reguested
the Mortgagee to grent to the Mortgagors
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further time for payment of the moneys owing
by them to the Mportgagee under the documents
described in the said Schedule and to grant to
the Mortgagors the further indulgences
hereinafter set out which the Mgritgagee has
agreed to do upon and subject to the terms and
condition hereinafter appearing

NOW THIS DEED WITHNESSETH as follows :-

1. The Moritgagors hereby admit and
acknowledge that there are now owing by them
to the Mortgagee the moneys stated in the said
Schedule

2. The said Ujagir and Lakshmijit hereby
admit and acknowledge that the provisions of
Clavse 2 of the Agreement for Sale and Purchase
dated the 16th day of February 1948 first
described in the said Schedule (hereinafter

referred to as "the First Agreement") were fully

understood and approved by them at the time
they signed the First Agreement and they hereby
unreservedly ratify and confirm the said

Clause 2

3. The Mortgagors hereby admit and
acknowledge that the four Statements of Account
dated the 23rd day of January 1952 furnished

by the Mortgagee to the lyrtgagors and showing
the position of all matters of account between
the parties hereto under the documents
described in the said Schedule on the 31lst day
of December 1951 are true and correct

4. The said Bhai Suchit and Ujagir will
contemporaneously with the execution hereof
sign and deliver tc the Mortgagee by way of
additional security a form of absolute and
irrevocable Assignment to the Mortgagee of the
sum of £624.0,0. to be paid to the Mortgagee
out of the proceeds of all or any sugar cane
to be harvested and sold tc the Colonial Sugar
Refining Company Limited during the 1954
Crushing Season from the lands described in
Native Leases Nos. %239 2662 and 4251 and
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Crown Lease No.006. AND the said Bhai Suchit
and Ujagir hereby covenant with the Mortgagee
that they have not given nor will they or
either of them hereafter give to any person
other than the Mortgagee any crop lien charge
order or assignment affecting the crop or
crops of sugar cane to be grown on the said
lands and harvested in the 1954 Crushing
Season or any of the proceeds thereof and that
they will in due season cultivate and plant 10
with sugar cane so much of the said lands as
may with the approval of the said Company be
planted during the 1953 Planting Season and
will properly tend and cultivate and in due
season harvest the =aid crops and sell .the
same to the said Company to the intent that
the said sum of £624,0,0., shall in due course
be paid to the Mortgagee pursuvant to the.

said Assignment

5. It is agreed and declared that all moneys 20
received by the Mortgagee under the said
Asgigmment shall so far as the same will

extend be applied in the following manner:-

(a) First in or towards payment of
interest owing under the two
Agreecments for Sale and Purchase
described in the said Schedule and

(b) Secondly in or towards payment of
arrears of instalments of purchase
moneys then due under the said 30
Agreements for Sale and Purchase

6, The gaid Bhai Suchit hereby agreed with
the Mortgagee that all rent now and hereafter
payable under Lease No0.47311 granted to
Willie Sing Lee affecting the land comprised
in Certificate of Title No.5477 shall be

paid to the Mortgagee or his agents whose
recelipt should be a full discharge amd who
after deducting all expenses of collection
hall apply the net amount of such rents 40
towards the monthly instalments of not less
than £25.0,0. mentioned in paragraph (b)

of the next succeeding Clause 7 hereof.
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Te In consideration of the foregoing
provisions hereof the Mortgagee agrees with the
Mortgagors as follows :=-

(a) The Mortgagee will not for the period of
one month after the date of execution hereof
take any steps to enforce payment of any
of the moneys payable to him under any
of the documents described in the said
Schedule and

(b) The Mortgagee will as from the date hereof
accept monthly instalments of not less than
£25.0,0, in lieu of the monthly instalments
of £30.0.0. stipulated in Clause 2 of each
of Mortgages Nos. 44797 and 44798
described in the said Schedule.

(¢) The Mortgagee will not debit or charge any
further interest under Clause 2 of the
First Agreement for The period between the
date of these presents and the 31lgt day of
December 1954 after which date the
Mortgagee shall be at liberty to charge
interest as provided in the said Clause 2

8. It is expressly agreed and declared that
the aforesald monthly ingtalments of not less
than £25.0.0. shall be applied in the following
manner go far as they will extend :-

(a) TFirst in payment of all costs of collection
or of enforcing payment thereof

(b) Secendly in or towards payment of any
interest accrued due under any of the
Mortgages described in the said Schedule

(¢) Thirdly in or towards payment of any
interest accrued due under the Agreement
for Sale and Purchase described in the said
Schedule and

(&) TFourthly in or towards payment of the

principal moneys owing under the gaid
Mortgages Wos. 44797 and 44798
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9. It is further agreed and declared that

nothing in these presents expressed or implied

shall be deemed to prejudice or affect in any

way wnatsoever the rights powers and remedies

of the Mortgagee under or by viritue of any of

the documents described in the said Schedule in
respect of any past present or future default

of the Mortgagors or any of them save and except

as provided in paragraph (a) of Clause 7 of these
presents. 10

10, The Mortgagors will pay all costs and
expenses of and incidental tc the negotiations
in respect of the matters set out in these
presants and of the preparation completion and
stamping of these presgents and of the said
Assignment

IN WITNESS whereof these presents have been
executed the day and year first hereinbefore
written
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THE SCHEDULE
Date or Moneys Owing Thereunder
Document  Number  Parties or Secured Thereby
Agreement 16.2.48 Vendor:The Balance purchase
for Sale Mortgagee  money: £5610,0.0
& Purchase Purchasers: Interest accrued
The said to 31.12.51
Ujegir & £ 293.12,7
Deakehmijit
Agreenent 23%.8.48 Vendor:The Balance purchase
for Sale & Mortgagee  money: £6907.15.0
Purchase Purchasers: Interest acerued
The said to 31.12,51
Ujagir & £ 12. 3.1
Lakshmijit
Mortgage 35678 Mortgagor: Balance principal
Bhai Suchit sums: £1729. 4,9
Mortgagee: Interest accrued
The Mort-~ to 31lst
gagee August 1952
£ 345.14.5
Hortgage 35684 Mortgagors: LThe same as secured
The said by Mortgage No.35678
Lakshmijit +to which this
& Ranjit Mortgage is collateral
Mortgagee:
The Mortg-
agee
Mortgage 44796 Mortgagor: The same as secured
The said by Mortgage No.35678
Dhanjit to which this Mortgage
Mortgagee: 1s collateral
The Mortg-
agee
Bill of 46/128 Mortgagor: The same as secured
Sale The said by Mortgage No.35678
(Bxpired) Lakshmijit to which this Mortgage
Mortgagee: 1s collateral
The Mortg-~
agee (by
assignment)
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Deed of
Fxtengion
of time
24th
Septembexr
1852
(continued)



Exhibits

No,.9

Deed of
Ixtensiocn
of time
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1952
(continued)

Date or

Document Number

Partieg

Mortgage 44797

Mortgage 447798

Crop 50/229
Dien

(Expired)

45/448
891/50

Bill of
Sale
Renewal

Mortgagor:
The said
Bhai
Suchit
Mortgagee:
The Mortg-
agee

Mortgagors:
The said
Lakshmijit
Ranjit and
Dhanjit
Mortgagee:
The Mortg-
agee

Lienors:
The said
Bhai Suchit
and Ujagir
Lienee:

The Mortg~
agee

Mortgagor:
The sgadd
Bhai Suchit
Hort gagee:

+he Mortg-
agee

Moneys Owing Thereunder
or Secured Thereby

Principal moneys:

£565. 8., 0O
Interest accrued *to
31st August 1952

£ 1. 8. 8
Together with all purchase
moneys interest and other
moneys payable under the
aforesaid two Agreements
for Sale and Purchase

The same as secured by
Mortgage No.44797 to
which this Mortgage is
collateral

The same as secured by
Mortgage Wo.44797 to
which this Crop Dien is
collateral

Balance principal:
£80,0,0 (Being part of
the aforesaid principal
moneys secured by
Mortgages Nos. 44797 &
44798 & Crop Tien
No.50/229)

SIGNED SEATED AND DELIVERED by the said BHAIL) Bhai Suchit

SUCELIT UJAGIR LAKSIVIILT RANJIT and

effect thereof:

DHANJIT as Mortgagors after the contents
hereof had been read over and explained to )
them in the Hindustani language when they )
appeared fully to understand The meaning and)

Law Clexrk
Suva
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SIGHED SEALED AND DELIVERED %
by the said SHAHBAY KHAN as )
Mortgagee after the contents o

hereof had been read over an) SHAHBAZ KHAN

and explained to him in the % His left thumb mark

Hindustani language when he
appeared fully to understand
the meaning and effect

; L‘S.
thereof: )

Signed. S.Deo
Law Clerk,
Suva.

PROBATE, SHAHBAZ KHAN

IN THE SUPREME COURT OF FIJI LS.
PROBATE JURISDICTION No.9715

In the Estate of SHAHBAZ KHAN
son of Ado Khan late of
Navitoko in the district of
Naitasiri in the Colony of
¥iji, Landlord, Deceased.

£68,6%9.16.6

5 IT KNOWN that on the 5th day of January,
1967 letters of administration (with the will
annexed) of all the estate which by law devolves
to and vests in the personal representatives of:
SHAHBAZ KHAN son of Ado Khan late of Nawvitoko
in the district of Naitasiri in the Colony
aforesaid deceased who died on the 29th day of
May, 1964 at Wavitoko aforesaid having made and
duly executed last will and testament (a copy
whereof is hereunto annexed) were granted by Her
Majesty's Supreme Court of Fiji to FAIZ MOHAMMED
KHAN SHERANI son of Din Mohammed Khan Sherani
of 2% NWarain Place, Tamavua, Suva in the Colony
of Fiji, Solicitor =---- he having been first
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(continued)

sworn well and faithfully to administer the same,
subject to the conditions endorsed hereon,

Sgd. I.R.Thompson
(I.ReThompson

IS. Chief Registrar.
Extracted by: MESSRS. SHERANI & CO
SOLICITORS,
SUVA.,

THIS IS THE TLAST WILL AND TESTAMINT of me

SHAHBAZ KHAN son of ADO KHAN of Sawani, in the 10
Colony of Fiji, Landlord I HEREBY REVOKE all

former wills and testamentary dlSpOSltlonq

heretofore made by me and DECLAPL this to be my

last WILL AND TESTAMENT I APPOINT my wife

BACHVAN daughter of BHAGWANDIN to be the Executrix

of tThig my Will I DECLARE that I have counsidexed

all the claimants to wmy estate and have refrained
from making any provisions therefor I desire

that Messrs. Sherani & Co., Solicitors, shall be
employed as Solicitors in proving my will and in 20
transacting any legal business in the execution

and administration of my estate I GIVE DEVISE

AND BEQUEATE the whole of my property boeth real

and personal of whatsoever nature and kind and
wheresoever situate unte my said wife BACHWAN

for her use and benefit for her life and thereafter

I DIRECT that my wife shall leave all the residue

and remainder of my estate tc such of my

relations as she ghall be advised by my

Solicitors Messrs. Sherani & Co, after they have 30
made full and proper enguiries and investigations

I WITNESS whereof I have hereunto sel my
hand this 27th day of September One thousand
mine hundred and sixty three.

L.T.M. of Shahbaz Khan
SIGNED by the Testator SHAHBAZ XKHAN by attesting

hig Teft thumb mark as hic last will and testament

in the presence of us both present at the same

time who at his request ahd in his sight and

presence and in the presence of each other have 40
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hereunto subscribed our nameg as attesting
witnesses and we certify that before the
foregoing will was signed by the testator it
was read over and explained to the testator in
the Eindustani language when he appeared fully
to understand the meaning and effect thereof:

Szd. P.C.lMetha Sgd. M.H.Khan
Medical Practitioner Clexk, Suva

This is the Last Will and Testamsnt of Shahbaz
¥han deceased referred to in the annexed
affidavit of Bachwan widowof Shahbaz Khan
deceased swora before me at Suva the 29th day
of June 1964

Sgd. Davendra Pathik

A Comnmissioner etc. L.T.M. of Bachwan
CONDITIONS
1. There snhall be no sale of Real Property
without the leave of the Supreme Court
of Fiji

2. There shall he no distribution of asgets
to the beneficiaries without the leave
of the Supreme Court of Fiji

3. Accounts shall be filed in the Supreme

Court of Fiji before the distribution of
aggets to the beneficiaries.
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EXHIBIT No.ll

AFFIDAVIT OF SERVICE
OF DEMAND NOTICE

I THE MATTER of Mortgage No.
44797 given by BHAI SUCHIT (£/n
Raj Kumar) of Suva, Launch
Drlver ag Mortgagor to SHAHBAZ
KHAW (f/n Ado Khan) of Navitoka,
Naitasiri, Dand Owner as
Mortgagee AND Mortgage No.44798
given by LAKAMT JIT, RANJIT and
DHANJIT (all sons ST Sucnit) of
Wainibokasi Rewa, Cultivators as
Mortgagors to the said SHAHBAZ
KEAN as Mortgagee

AND

IN THE MATTER of two certain
Agreements r Sale and Purchase
dated respectively the 16th day
of February, 1948 and the 23rd
day of August, 1948 made between
the said SHAHPAZ KHAN as Vendor
and UJAGIR (f/n Ra] Kumar) of
Wainibokasi aforesaid Fire Wood
Dealer and the said LAKAMI JIT
alias LAKSHIMT JIT as Purchasers.

AFFIDAVIT OF SERVICE

SEHAUKAT ALT of Nausori, Clerk make oath and
say as follows &=

I did on the 2nd day of 4pril, 1964 at
Wainibokasi and Sawanl personally gerve
DHANJIT and LAKSHMI JIT respectively with
The true copy of the attached demand notice
which was dated the 9th day of January,

A copy of the said Notice is attached
herewith and marked with letter "AY,
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2. At the time of the said service the said Exhibits
Notice and the copy thereof were subscribed
in the manner and form prescribed by the

rules of the Registrar General. No.1ll
Affidavit
SW RN by the said SHAUKAT ALI§ of Service
at suva this 28%th day of Sgd. S.Ali of Demand
April 1964 ) Notice
28th April
Before me: 1964
(continued)

4/~ stamp cancelled

Sgd. Devendra Pathik
A Commissioner of QOaths.

HA"

N THE MATTER of Mortgage No.44797 given by
BHAL SUCHIT (£/n Rajkumar) of Suva, Launch
Driver, as Mortgazor to SHAHBAZ KHAN (£/n Ado
Xnan) of Navitoka, Naitasiri, Land-owner as
Mortgagee AND Mortgage No. 44798 given by
TAKIMT JIT RANJIT and DEANJIT (all sons of
Suchit) of Wainibokasi Rewa, Cultivators as
Mortgagors to the said SHAHBAZ KHAN as Mortgagee

AND IN THE MATTER of two certain Agreements for
Sale and Purchase dated respectively the 16th
day of February 1948 and the 23rd day of
fugust 1948 made between the said Shahbaz Khan
as Vendor and UJAGIR (£/n Rajkumar) of
Wainibokasi aforesaid Fire Wood Dealer and the
gsaid LAKFMT JIT alias LAKSHMIJIT as Purchasers.

20: The abovenamed BHAT SUCHIT, LAKHMI JIT
alias LAXSEMIJIT DHANJIT and UJAGIR

TAKT NCTICE, that default having been made
by you the said LAKSHMIJIT and UJAGIR in
the payment of numerous instalments of
purchase money due under each of the
aforesaid Agreements for Sale and Purchase
you are hereby reguired to pay to the said
SHANBAZ THAN gt the office of Messrs.
Sherani & Co., Solicitors, Waimanu Road,
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Sgd, Devendra Pathik - A Commissioner for Oaths

This is the Demand Notice marked "A" referred to
in the annexed affidavit of SHAUKAT ALI sworn

before me this 28th dgy of April, 1964

-~

Suva, within one month after the date of the
service of this notice upon you the

moneys mentioned in the First and Second
Schedule hereto

AND TAKE NOTICE that default having been
made by you the said BHAI SUCHIT, LAKHMI JIT

RANJIT and DHANJIT in the payment of the
moneys due and owing under the secured by
the said Mortgages Nos. 44797 and 44798
including the aforesaid instalments of
purchase money due under the aforesaid
Agreements, you are hereby required to pay
to the said SHAHBAZ KHAN at the place and
time appointed above the whole of the moneys
mentioned in the First, Second and Third
Schedule hereto AND FURTHER TAKE NOTICE

that if payment be not made ag afcresaid

the said SHAHBAZ KHAN will proceed without
further notice to exercise the rights powers
and remedies (including power of sale)
conferred on him by the said Mortgages and
the said Agreements for Sale and Purchase
and by law,.

DATED the 9th day of Januvary, 1964

L.T.M., of Bachwan as
Attorney for Shahbaz Khan.

I hereby certify that I have read over and

expleined the contents hereof to the said BACHWAN

in theHindustani language and she appeared fully
to understand the meaning and effect thereof

before affixing her left thumb mark in my presence:

Sgd. M.H. Khan
Clerk,Suva
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FIRST SCIEDULE Exhibits

Moneys owing under the said Agreement for Sale

& Purchase dated 16th February 1948. No.1ll
Affidavit
Balance purchase money of Serviee
estimated subject to service) £5610. 0. 0O of Demand
Notice
Interest thereon accrued to 28th April
31.12,60 143%.12. 5 1964
(continued)
Interest on £5610 at 5%
p.a. from 31.12.,60 to 31.1.64 1145, 7. 6
£8188.19.11
Less paid
17.1.60 £5., 0, O
17.9.60 20, 0. O
1.3.60 20. 0. ©
20.4.60 20, 0. O 65, 0. O
£812%.19.11

Mirther interest on
from 1.2.64 to date

£5610.0.0. at 5% p.a.
of settlement

SECOND SCHEDULE

Moneys owing the said éfgreement for Sale &

Turchase dated 2%.8.

48

Balance purchase money
(egtimated subject to survey) £6907.15. O

Interest on arrears

of instal-

nents at 2%% per annum from due
date of each instalments to

31.12.60

THEIRD SCHEDULE

Lioan moneys secured

by the said Mortgages

Balance principal sum £ 537.13. 5

settlement.

)
%.> from 31.12.52 to
il
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1967

EXHIBIT NO,12

AFFIDAVIT OF SERVICE
OFDEMAND NOTICE

IN THEE MATTER of Mortﬁa e No.44797

given by BHAI SUCHEIT \fﬁn Raj Kumar)

of Suva, Launch Driver as Mortgagor

to SHAHBAZ KHAN (f/n Ado Khan) of

Navitoka, Naitasiri, Tand Owner as
Mortgagee and Mortgage No.44798 given

by LAKAMT JIT, RANJIT and DHANJIT 10
(all sone of Suchit)of Wainibokasi,

Rewa Cultivators as Mortgagors to the

said SHAHBAZ KHAN as Mortgagee.

AND

IN THE MATTER of two certain Agreements

ITor sale and Purchase dated

regpectively the 16th day of February,

1948 and 23%rd day of August, 1948 made
between the said SHAHBAZ KHAY as

Vendor and UJAGIR (f/n Haj Kumar) of 20
Wainibokasi aforesaid Fire Wood Dealer

and the geid LAKAMI JIT alias

DAXSHMTJIT as Purchasers.

I, HART PRASAD father's name Ram Din of Sawani
Nausori, in the Colony of Fiji, Driver make
oath and say as follows :-

1. I did on the 2nd day of March, 1967 at
Sawani, Nausori personally serve LAKIMI JIT
alias DAKSHMIJIT AND on the 3rd day of
March 1967 at Wainibokasi, Wausori 30
personally serve DHANJIT with the true
copy of the Demand Notice which was dated
the 2nd day of March 1967. A& copy of the
said Demand Notice is annexed hereto and
marked with letter MAY,

2. As The time of the said service the said
Demand YNotice and the copy thereof were
svbscribed in the manner and form

162,



20

30

prescribed by the rules of the Registrar
General.

SWORN by the said HARI PRASAD)

at ouva, this day of Marchg

1967 and I certify that I

read over and explained the g

contents hereof to him in

the Hindustani language and %
)
)

he appeared fully to under-
stand the meaning and effect
of same before signing in my
presence

..... O 9 0 0 % 20O G e s

A Commissioner for Oaths.

fHwAn

IN THE MATTER of Mortgage No.44797 given by

BHAT SUCHIY £/n Raj Kumar of Suva, Daunch Driver,
as Mortgagor to SHAHBAZ KHAN (f/n Ado Khan) of
Navitoka, Naitasiri, Land-owner as Mortgagee

AND Mortgage No.44798 given by LAKHMI JIT,

RANJIT and DHANJIT (a1l sons of Suchit) of
Wainibokasi Rewa, Cultivators as Mortgagors to
the said SHAHBAZ KHAN ag Mortgagee

AND IN THE MATTER of two certain Agreements for
Sale and Purchase dated respectively the 16th

day of Februvary 1948 and the 23rd day of August
1948 made between the said Shahbaz Khan ags Vendor
and UJAGIR (f/n Rajkumar) of Wainibokasi
aforesaid Fire Wood Dealer and the said LAKHMI
JIT alias LAKSHMIJIT as Purchasers.

T0: The abovenamed BHAI SUCHIT, LAKHMI JIT
alias LAXSHMIJTIT DHANJIT and UJAGIR

TAKE NOTICE, that default having been made by you
the said LAKSHMIJIT and UJAGIR in the payment of
numerous ingtalments of purchase money due under
each of the aforesaid Agreements for Sale and
Purchase you are hereby required to pay to the
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No.l2
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of Service
of Demand
Notice

~ March
1967
(continued)

Estate of SHAHBAZ KHAN at the office of Messrs.
Sherani & Co., Solicitors, Victoria Parade, Suva,
within one month after the date of the service
of this notice upon you the moneys mentioned in
the First and Second Schedule hereto

AND TAKE NOTICE that default having been made by

you the said BHAI SUCHIT, LAKIMI JIT, RANJIT and
DHANJIT in the payment of the moneys due and

owing under and secured by the said Moritgages

Nos, 44797 and 44798, including the aforesaid 10
instalments of purchase money due under the

aforesaid Agreements, you are hereby required to

pay to the Estate of SHAHBAZ KHAN at the place

and time appointed above the whole of the moneys
mentioned in the First, Second and Third

Schedule hereto

AND FURTHER TAKE NOTICE that if payment be not

made as aforesaid the Administrator of the

Estate of SHAHBAZ KHAN will proceed without

further notice to exercise the rights powers 20
and remedies {including power or sale) conferred

ort him by the sald Mortgages and the said

Agreements for Sale and Purchase and by law.

DATED the 2nd day of March, 1967

Sgd. F.M.K.Sherani

F,M.K. SHERANI
ADMINISTRATOR OF THE ESTATE OF
SHAHBAZ KHAN

Thig demand notice was issued from the offices
of Messrs. Sherani & Co. of Viectoria Parade, 30
Suva, Solicitors for the Estate of Shahbaz Khan.

This is the Demand Notice maiked "A" referred

to in the annexed Affidavit of Hari Prasad s/o
Ram Din sworn before me this day of March
1961.

® 0vo0oq9 €0 0 e e o b V0O
T

& COMMISSTIONER FOR OATHS
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FIRST SCHEDULE

Messrs, Ujagir & Lakshmijit

1948
Feb,

Feb 1
Nov 13

I, account with the Estate

of Shahbaz Khan, deceased,

c/o Sherani & Co., Solicitors,
Victoria Parade, Suva.

Statement of iLccount - Agreement for
Sale and Purchase dated 16th February
1948 (Sccured by Mortgages Wo.44797 and
44798)

16 To estimated purchase price

subject to adjustment

on survey 5760, 0. O
By part payment of
deposit 50. 0. O
To interest to date
689,19. 2

By cane proceeds

applied to: 70. 0. O
Balance deposit

instalment due

1.8,48 50. 0. O
To interest %o
date 2%3.,18.10
By cane proceeds
applied to interest 8.12, 7
it ] it 4_38.13. l
" i i 204,10, O
To interest to date
257. 2. 6
To interest to date
4427.13. 9
By balance 10331, 6. 4

£11158.14. 3 £11158.14.3
165.

Exhibits

No.l2
Affidavit
of Service
of Demand
Notice

~ March
1967
(continued)



Exhibits

No.l2
Affidavit
of Service
of Demand
Notice

-~ March
1967
(conbtbinued)

To halance owing:

Balance purchase price

Balance interest to
31lst Dec, 1966

SHERANT & COMPANY

: Per:

@ 6> 6 0

¢ o9 8 0 % a0

£5760, 0, ©

£5398,14., 3

Solicitors for the Estate of
Shahbaz Khan

2nd SCHEDULE

/S Ujagir & Dakshmijit

Statement of Account Agreement for
Sale & Purchase dated Z3%rd August
1948 - secured hy Mortzages Nos.

44797 and 44798

I account with the 10
Estate of Shahbay XKhan
deceased c¢/o Sherani

& Co., Solicitors,

Victoria Parade, Suva

1951
Dec. 31
1952
¥ay 14
Nov 5
Sep. 24
Dec 31
1954
Pec 31
1959
Dec 31

Balance Purchase

price

Interest to date

By cane proceeds

£5610, O,
29 2.

0.
3.1

applied to interest
t i ]

To interest to

date
i it 1

n " i

205.8.10
74.14.8

56l. 0.0

1402.10.0C



10

20

1960
Jan 31 By Credit being surplus
from sale of C.T.5477
as per attached
statement of a/c 962. 2. 5
1360
Dec. 31
to
1966
Dec. 31 To interest 1232.10.6
Balance 8276, 2,11

£9379.16.7  £9379.16. 7

To balance owing :=~

£5610, 0. O
£3769.16. 7

Balance purchase price
Interest to %1.12.66

SHERANT & COMPANY

Solicitors for the Estate of Shahbaz Khan,

E. & 0.E.

THIRD SCHEDULE

Megsrs, Bhal Suchit, Lakshmijit, Dhanjit & Ranjit
In account with SHAHBAZ KHAN,
G/o MUNRO, WARREN, LEYS &
KERMODE
SOLICITORS,
SUVA, PIJI.

Statement of Lioan Account -
Mortages Nos. 44797 and 44798

1950

Apl 6 To principal sum £400, 0. 0.

167,

Exhibits

No.l2
Affidavit
of Service
of Demand
Notice

- March
1967

(continued)



Exhibits

No,l2
Affidavit
of Service
of Demand
Notice

- March
1967

(continued)

28
20

31

23

10
22

10

11
351

24

15
31

25
31

To interest

at 8% £ 28.15.
To insurance

premium paid 17,13,
To further

advance 125, 0.
To interest

to date %0, 1.
By net rent

By net rent
To insurance
premivm paid 17,13,
By you
1 ]

To insurance

premivm paid 5. 1,
By you

i i

To interest to
date 44,13,

To interest

to date 12,
By you

To interest

to date 4.13%.
By you

" net rent

To insurance

premium paid  17.13.
] " ] 5, 1.
To interest to

N

&

5
o

date 57019-11

By net rent
To interest to

date 42.16.11

168,

10, 0. O

10, 0. O
31.17. ©



By net rent

To insurance
premium paid
To interest to
date

By net rent

To interest 1o
date

To interest to
date

By you
! 1"

To interest to
date

To interest to
date

un il 1

" it ft

L] n n

f i1 f

C/F

£ 17.13, 6
13,11, 6

29- 9-11

43, 2. O

43, 0. 2

43, 0. 2

43, 0. 2

43, 0. 2

N

4‘3- O.

2., 0; 2

& 42.15. O

42.15. O

=
oo
oo
e L]
oo

£1269.13. 9

1869,

£292, 6.11

Exhibits

No.1l2
Affidavit
of Service
of Demand
Notice

~ March
1967
(continued)



Exhibits Megsrs. Bhal Suchit, Lekshmijit, Dhanjit & Ranjit

In account with SHAHBAZ KHAN

No,12 ¢/ o MUNRO, WARREN, LEYS
Affidavit & KERMODE, SOLICITORS,
of Service SUVA, PIJT.
of Demand
Notice
- March Statement of Toan Account -
1367 Mortgages Nos, 44797 and 44798
(continued)
B/TF 1269.1%, § 292, 6,11
1965
Tec 31 To interest to date 43. 0. 2
1966
Dec 31 ™ n " " A%, 0, 2 1063, 7. 2
£1355,14, 1 £1355,14, 1
To balance £106%, 7. 2
E -} C‘K}-E o

3]st December, 1966

170,
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EXHIRBIT No.l3

LETTER, SHERANI & CO. TO
MESSRS. LAKSEMIJIT & UJAGIR

FMES/CR 2nd March, 1967

Megsrs., Lakshmijit and Ujagir,
Sawani,
Nauscri.

Dear Sirs,

We refer to the Demand Notice served on
you on 2nd March 1967. This is the third time
such a Demand Notice has been served upon you.

Take Notice that unless you do pay up
all the arrears of monies due by you within
the time prescribed by the said Demand Notice
dated 2nd March 1967 within thirty days from the
said date your right and power under the
Agreements for Sale and Pyrchase dated 16th
FPebruary 1948 and 2%rd August 1948 are hereby
cancelled and rescinded and you are reguired to
gquit and give vacant possession of the land
belonging to the Administrator of the Estate
of Shahbaz Khan deceased now occupied by you
or by anyone on your behalf,

TLKE NOTICE, that unless you either pay
up the arrears, or quit and deliver vacant
possession of the land now occupled by you at
Havitoka being C,T.7064 (part of) an action
for ejectment will be instituted.

TAXE FURTHER NOTICE that you are not to
damage any fruilt trees or fencing or any
fixtures when vacating the premises in question.

Yours truly,
SHERANI & CO,

Per:

©® 0 0 8 @ 0@ @ 8 S0 e

171,

Exhibits

Ko,13

Letter,
Sherani. & Co.
to Messrs.
Lakshmijit

& Ujagir

2nd March
1967



Exhibits

No.l4
Letter,
Sherani & Co,
to

EXHIBIT No. 14

LETTER, SHERANI & CO. TO
ADMINISTRATOR ESTATE OF
UJAGIR AND LaKSHMIJIT

Administrator FMKS/CR 3rd April 1967

Bstate of
Ujagir and
Lalkshmijit
31rd April
1967

The Administrator of the

Estate of Ujagir,

and Dakshmijit s/o

Bhai Suchit,

Navitoko, 10
SAWANT,

Dear Sir,

re: C.,17. 7064

We refer to the demands made upon you to
pay up the balance due by you to the Administrator
of the Estate of Shahbaz XKhan deceased under the
Agreements dated 10th February 1948 and 23rd
August 1948,

Take Notice that the igreement dated 16th
Februzry, 1948 made bhetween you and Shahbaz Khan 20
to sell to you 72 acres of land is determined
for reasons, amongst the many others, for non-
payment of your debts. 411l monies paid by you
or your agent in this matter is forfeited to the
administrator of the Estate of Shahbaz Khan,
deceased.

Take Further Notice that the Memorandum of
Agreement dated 23rd August 1948 made between
you and Shahbaz Khan to sell ‘o you 138% acres
of land is determined for reasons, amongst the 30
many others, for non-payment of your debts,
4ll the monies paid by you or your agent in this
matter is forfeited to the administrator of the
Egtate of Shahbaz Khan deceased,

Take Further Notice that in accordance
with the Agreements mentioned hereabove you are

172,
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not to remove any fences or other improvements
now on the land or on any part of the land
which is being occupied by you or on your
account or behalf,

Take Further Notice that as from this
date you are deemed to be a trespasser on
C.T.7064 - owned by the Administrator of the
Istate of Shahbaz Khan,deceased, and any
dealing therewith by you may be reported to
the Police.

Kindly let us know when you vacate the
premises.,

Yours truly,
SHER/NI & CO.

Per: Sgd. 2

EXHIBIT No., 15
EXTRACT FROM "FIJI TIMES"

TN DERS
SR

MORTGACGEE'S SALE

Written tenders closing at noon on June 24,
1968, addressed to the undersigned are invited
for the Sale of C,T. No,5425 sitvated in
Vaimanu Road belonging to Bhai Suchit (f/n

Raj Xumar)., The highest or any tender will
not necessarily be accepted.

SHERANT & COMPANY,
SOLICITORS, SUVA, 3.19.

173,

Bxhibits

NO . 1':5'
Letter,
Sherani & Co.
to Ldmini-
stratoxr
Estate of
Ujagir and
Lakshmijit
%rd April
1967
(continued)

No.1l5
Extract from
"Fiji Times™
8th June
1968



Exhibits

No,.15
Sxtract
fronm

niijd
Times™"

8th June
1368
(continued)

No,.16
Extract
from "Fiji
Times™

3rd June
1968

MORTGAGEE'S SATE

Written tenders closing at noon on June 24,
1968, addressed to the undersigned are invited
for the sale of C,T, FNo0.53%349 in Waimanu Road
belonging to Dhanjit (f/n Suchit). The highest
or any tender will not necessarily be accepted.

SHERANT & COMPANY

SOLICITORS, SUVA, 5.20.

EXHIBIT No. 16
EXTRACT FROM "FIJI TIMES"

MORTGAGEE'S SALE

Written tenders closing at noon on June 24,
1968, addressed tc the undersigned are invited
for the Sale of C.T, No.5425 situated at
Waimanu Road belonging to Bhai Suchit £/n
Raj Kumar. The highest or any tender will unot
necessarily be accepted,

SHERANT & COMPANY
SOLICITORS,

SUVA 3.19.

MORTGAGEE'S SALE

Written tenders closing at noon on June 24,
1968 addressed to the undersigned are invited
for the sale of C.7, N0.5349 in Waimanu Road,
belonging to Dhanjit £/n Bhai Suchit. The
highest or any tender will not necessarily be
accepted,

SHERANT & COMPANY

SOLICITORS, SUVA. 3.20.

174,
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EXHIBIT No. 17
EXTRACT FROM M"PIJI TIMESY

MORTGAGEE'S SALE

Written ftenders closing at noon on Jume 24,
1968 addressed the undersigned are invited for
the Sale of C.T, No, 5425 situated in Waimanu
Road belonging to Bhai Suchit f£/n Rajlkumar.
The highest or any tender will not necessarily
be accepted.

SHERANT & COMPAWY
SOLICITORS
SUVA,

W
»
l_l
\O0
L ]

MORTGAGEE'S SATE

Written tenders closing at noon on June 24,
1968 addressed to the undersigned are invited
for the sale of C.T, No, 5349 in Waimanu Road
belonging to Dhanjit f£/n Suchit. The highest
or any tender will not necessarily be accepted.

SHERANT & COMFANY
SCLICITORS,
SUVA, .20,

[
-J
Ul
L

Exhibits

No.1l7
Ixtract
from "Fiji
Times"

8th June
1968



Exhibits

No. 1%
Accounts,
Shahbaz Khan
16th
February
1948 to

%1lst
January

1960

EXHIBIT No, 19

ACCOUNTS, SHAHBAZ KHAN

Messrs., Bhai Suchit, Dakhmi Jit, Ranjit & Dhanjit

In account with Shahbaz Khan,

c/o Munro, Warren, Leys & Kermode,
Solicitors,
SUVA, FIJI,

Account of Bale of C,T.5477 under Mortgage
25678 to Northern Hotels Litd for £3%500 '

1960

Jan 31 By Northern Hotels

Ltd to settles~
Cash deposit

mortgage to Shahbaz
Khan securing
balance purchase
price

purchaser!s share of
rates for 5

months to 30.6.60
at £25.15.8 per
annun

Suva City Council
rates & months

to 30,6.60 12.17.10

repayment of
moneys secured

by collateral
mortgages Nos.
35678,35684 and
44796 as shown

in attached state-

10
500. 0.0
3000. 0.0
20
10,14,10
30

ment of account 2314, 9., 8

cogts of dis~

charges of gaid
mortgages as to

Cs.T.5425 and

534—9 6- 6~

176 e



1958
Feb

51

To stamp duty and

"

registration
fees

ettlement of
udgment in

o)

(e

interest at 5%

on judgment
25.8.59 to
31.1.60

costs incurred at

your requesdt

in preparation

and execution

of partial dis-

charges of
mortgages
affecting C.T
5425 in anti-
cipation of
unconpleted
sale -~

solicitor's costs
and expensges in-

curred in and

towards realiz-

ation of
security:

costs paid for
preparation of
notices of demand

and arranging
gervice -

Bailiff's sexvice
fee and expenses

177

d
Action 2%3/58 -
gts as taxed

i

55.11. 6

4. O

Bxhibits

No.19
Accounts,
Shahbaz Khan
16th
February
1948 1o

31st

Januaxry

1960 ,
(continued)




Exhibits Messrs. Bhai Suchit, Lekhmi Jit, Ranjit & Dhanjit

No. 19

Accounts,

Shahbaz Khan

16th

February June
1948 to

31st

January

1960

(continued)

In account with Shahbaz Khan,
¢/o Minro, Warren, Leys &
Kermode, Solicitors,

SUVA, FIJI.

Costs of instructions
for mortgagee's sale
of Cs.T. 5425,5349
and 5477, preparing
Particulars and 10
Conditions of Sale,
arranging and
checking advertis-
ing and paying
charges, attend-
ances on and
corregpondence

with enguirers,
receiving offers
totalling £5425.7.6. 20
for all properties
when sale is frust-
rated by lodgment

of caveats and
commencement of

your abortive

action 26, 5.0

advertisging - Fiji

Times 10,10,0

Shanti Dutt 6.15.0 17. 5.0 30

costs of attendances
searching caveats
Nos. 67986 and
67987, instructions
to

C/F £2448, 7.8 3510.14,10



10

20

1959
Sept

b/f 2448, 7. 8 3510.14,10 ZExhibits

have them removed,
preparing and
registering appli-
cations for removal

gearch fee and forms
registration fees

After discontin-
nance of your action
costs of attendances
on several solieitors
re your proposals

for repayment and
lengthy explanag-
tions of position
when no repayment

is forthcoming =

cogts of instructions
for fresh mortgagee's
gale, preparing
fresh particulars

and conditions of
Sale, arranging and
checking advertis-
ing and paying charges,
attendances on and
correspondence with
enquirers, receliving
only coffer of £5300
for all properties,
numerous attendances
pursuing offeror

and investigating
his ability to pay
when offer found to

be worthlesg - 21

advertising - Fiji
Times 4,1%.,9
4. Q.0

F

179.

5.5.0
4. O
2,10, O

No.19
Accounts
Shahbaz Khan
l6th
February
1948 to

2lst

January
1960
(continued)



Exhibits costs of attendances
on and correspondence

No.19 with Northern Hotels

Accounts Ltd. negotiating

Shahbaz and completing sale

Khan of C,T,5477 for £3500 50. 0.0
16th .

February costs of preparation of

1948 to account of proceeds of

31lst sale and reporting

January 10 to your Solicitors 2. 2.0
1960

(continued)  To balance applied towards

money secured by second
Mortgages Nos.44797 and

44798 as shown in the

attached statement of

account under Agreement

for Sale and Purchase

dated 16,2,.,48 962, 2.5

£3510,14.10 £%510.14.10
20 E&OE. 31lst January 1960

Megsrs. Ujgir and Lalshmijit

In account with SHAHBAZ XHAN,
c/o MUNRO, WARREHN,
LEYS, & KERMODE,
SOLICITORS,
SUVA, FPIJI.

Statement of Account - Agreement for
Sale and Purchase dated 16.2,48

o (secured by Mortgages Nos.44797

5 end 44798)

1948
Febn To estimated purchase
16 price subject to
adjustment on survey 5760.0.0

180.



By part payment Exhibits

of deposit 50, 0. O
Dec,31 To interest to date 689,19. 2 No.19
Accounts
251 Shahbaz
Jan 9  Bycane proceeds Khan
applied to: 16th
balanc¢e deposgit 70. 0, 0 February
instalnent due 1948 to
. 1.8.48 30. 0, 0 2Lst
Peb.1  To interest to date  23.18,10 Jan
Kov 1% By cane proceeds 1960 ) .
applied to interest 8.12. 7 (continued)
i i H] 1 25;12. 3
1 it 1 1 4_38.13‘ 1
30 " " " 204.10, O
Dec 31 Te interest to date 257. 2. 6
By balance 5903,12, 7

£6731., 0.6 £6731.0.6

"o To balance - purchase price (estimated)
5610.0.0
interest to 31.,12,51
293.12.7
1952
May 14 By cane proceeds applied
to interest 130.14,10
Fev 5 By i " " 10,16. 5

Sept 24 To interest to date 205, 8.10
Dec 31 To interest to date 74.14. 8

1954
Dec 31 Do interest to date 561. 0. O

1959
Pee 31 To interest to date 1402.10. O

j
0
(o)
O

oy
3
o
(SA]
-7

By credit being

surplus from sale of

C.T.5477 as per

attached statement

of a/c 962. 2. 5

balance 7043,12. 5
£8147, 6., 1£8147. 6. 1

181.



Exhibits

No.19
Accounts
Shahbaz
Khan
16th
February
1948 to
3lst
January

1960

(continued)

Messrs,

Bhai Suchit, Lakshmijit, Dhanjit & Ranjit

In account with SHAHBAZ FOIAW

To balance owing :-

¢/o MURRO, WARREN,LEYS
¢ KERHODE

S0LICITORS,

SUVA, FIJI

balance purchase price 5610. 0.0
balance interest to .
31,12,56 1433.12.5 ot
£7043,12,5
B, & Q,FE, 31lst January 1960
Statement of Loan Account -
Mortzazes Nos.44797 and 44798
1950
Apl 6 To.principal sum 400. 0. O
1951
Feb 28 " interest to date
at 8% 28.15., 3
Apr 20 " insurance preuwium 20
paid 17.1%, 6
Oct 4 " further advance 125. 0, O
Dec 31 " interest toc date 30, 1. 1
By net rent 42,15. O
1952
Jan 2% W " f 14, 5. O
Mch 8 To insurance premium
paid 17.1%. 6
Jly 10 3By you 10. 0. O
Aug 5 ® " 10. 0, 0 30
" 22 To insurance premium
paid 5, 1. 0
Sep 10 By you 10, 0. O
Oct 11 " n 10, 0. O
Dec 31 To interest to date 44,13, 7

182 aQ



Messrs. Bhai Suchit, Lakshmijit, Dhanjit & Ranjit Exhibits

In account with SHAHERBAZ KHAN

10

20

%0

c/o MUNRO, WARREN, LEYS  4o0id o
& KERMQDE Shahbaz
SOLICITORS, Khan
SUvaA, PIJI. 16th
Februar
1953 , 1948 toy
Jan 5 To interest to 3]st
date 12. 5 January
" " By you 10. 0. O 1960
Feb.12 TO ln'teI'BS't -to (Continued>
date 4,13, 8
By you 10. 0. O
By rent 31.17. O
Apl 24 To insurance
premium paid 17.13., 6
Aug 13 i n 5. 1. ©
Dec 31 To interest
to date 37.19.11
1924 |
Jan 25 HNet rent 37.19.11
Dec 31 To interest te
date 43,16.11
1955
Jan 31 By net rent 42,15, O
Apl 23 To insurance
premium paid 17.13, 6
To interest to
date 13,11, 6
By net rent 42,15, O
Dec 31 To interest to
date 29. 9.11
1956
Dec 31 i i n 43, 2. 0O
1957
May 23 By you 10, O, O
Aug 2 i i 10. 0. O
Dec 31 To interest to
date 43, 0. 2
1958
Dec 31 " i i 4%, 0, 2

183,



Exhibits Messrs. Bhai Suchit, Lakshmijit, Dhanjit & Ranjit

No.19 In account with SHAHBAZ KHAN _

Accounts ¢/o MUNRO, WARREN,

Shahbaz LEYS & KERMODE

Khan SOLICITORS,

16th SUVA, FIJI

February

1948 to 1958 '

31st Dec 31 To interest to

January date 43, 0. 2

1960

(continued)%ggggl " " " L3, 0. 2 10
By balance 719. 4. 2

£1011,10.,11 £1011.11, 1

To balance owing:

principal 537.13.5
interest to
31e12.59 181,10,7 £71.9.4.2,

E. & O.E. 31lst January 1960

184,



Messrs. Bhai Suchit, Lakhmi Jit, Ranjit & Dhanhit

228
Jan %1
Mar 8

May 14
1959
Jan 31

1960
Jan 31

E. & 0.E.

In account with Shahbaz Khan
¢/o Munro, Warren, Leys &
Kermode, Solicitors,

SUVA, FIJI.

Statement of Account - Mortgages
Nosg. 35678, 35684 and 44796

To Principal “um  1735.10.9
Tnterest to date 267.12.2

fire insurance
premium Policy
Wo.3/40847

fire insurance
premium Policy
No.5F/42210

interest to date 140.11.1

f i 1 141 .

credlt from
proceeds of sale
of C,T.5477

22.15.0

2314, 9. 8

16th February, 1960

185.

9.8 £2314. 9.

|l

Exhibits

No,.1l9
Accounts,
Shahbaz Khan
16th
February
1948 to

31st

January

1560
(continued)



Exhibits

Fo,18
Accounts
Shahbaz Khan
Estate

31lst

January

1960 +to

19th
Novemnber
1968

EXHIBIT No. 18

ACCOUNTS, SHAHBAZ KHAN
LSTATE

Messrs. Bhai Suchit, Lakshmijit,
Dhanjit and Ujagir

Ranjit,

In account with Shahbaz Khan Estate,

c¢/o Sherani & Co.,
Box 1004,
SUVA, FIJI.

Statement of Account - Agreement for Sale
and Purchase dated 23rd February, 1948 -
gsecured by Mortgages 44797 and 44798

31/1/60 Balance

Less paid

17/1./60 £ 5, 0. 0
1/%/60 20, 0, O
20/4/60 20, 0., O
17/9/60 20, 0., O
£65. 0., 0
%1.12,1966

By balance. B/F

Interest at 23% on
£5610,0.0 from
1/1/67 to 30/3/67

SHERANT & CO
Per:

Solicitors for the
Shahbaz Xhan
5, & 0,1,

186.

8276.2.11

65.0., O

£8211.2.11

£8211.2.11

o~ b

oy I\l
L]
N PN

ta
os
no
&~

Estate of

10

20

30



Me ‘srs. Bhai Suchit, Lakshmijit, Dhanjit, Exhibits
Ranjit & Ujagizr

In Account with Shahbaz Khan No.18
Estate Accounts
c/o Sherani & Co. Shahbaz Khan
Box 1004 Estate
SUVA, FIJI 31lst
January 1960
Statement of Account -~ Agreement for Sale & to 19th
Purchase dated 16th February, 1948 -~ secyred November
10 by Mortgages 44797 and 44798 1968
(continued)
31.12,1966 By balance b/f £103%1. 6.4

Interest at 5% on
£5760 from 1/1/67 to
%0/3/67 74. 0.0

£10405. 6.4

SHERANT & CO.
PER:

Solicitors for Shahbaz Khan
Hstate
»0 E. & 0.E,

Messrs. Bhai Suchit, Lakshmijit, Dhanjit, Ranjit
and Ujagir

In account with Shahbaz Khan Estate
¢/ o Sherani & Co.
Box 1004
Suva, Fiji.
Statement of Loan Account Mortgages Nos.
44797 and 44798

31.,12,.66 B/F £1063, 7.2
To interest from 1/1/67

to 30/3/67 10,15.1

£1074. 2.3

187.



Exhibits SHERANT & CO,

PER:
No.1l8 Ceeessceeasenns
Accounts Solicitors for Shahbaz Khan
Shahbaz Khan Estate
Bstate
31st E, & 0.E,
January
1960 to
19th Messrs. Bhai Suchit, Dakshmijit, Dhanjit,
November Ranjit and Ujagir
1968
(continued) In account with Shahbaz XKhan Estate
c¢/o Sherani & Co.
Box 1004 10

sUVA, FIJI.

STATEMENT COF LOAN 4/C MORTGAGES
NOS. 44797 and 44798

31.12.66 B/F £1063. 7. 3
To interest till 31/12/67 43, 0. 2
To interest till 19/11/68 41, 4, 2

£1147.11. 6

19/11/68
Bv sale of C,T,5349 and
5424 -£2500,0,0 20

To Cost and

disbursements as

per Statement of afc

attached 245, 5. 0O

Balance forfeited towards
monies owing under Sale and
Purchase Agreement 1107. 3. 6

SHERANT & CO
B . 30
2 & 0.F Solicitors for Shahbaz Khan Estate

1388,



Messrs. Bhai Suchit, Lakshmijit, Dhanjit, Exhibits
Ranjit and Ujagir

In account with Shahbaz Xhan Estate No.18
c/o Sherani & Co., Accounts
FP.0. Box 1004 Shahbaz Khan
SUVA. Estate
31st
19.11.68 By sale of C.T.5425 and January
5349 £2500.0.0 1960 to
19th
17.9.60 Cost of instruction November
10 to make formal demands 1968
on you, preparing (continued)

schedules of monies
due by you on various
accounts, preparing
and serving formal
demands with schedules
of account for
payment of monies
herein on you

20 17.10.60 Costs of instructions
for mortgagee's sale
of C.T. 5425, 5349 and
preparing particulars
and conditions of cale,
arranging and checking
advertising and paying
charges, attendances
on enguirers, receliving
and considering offers.

30 17.,10,60 Costs of instructions
to preparing and
serving on you Notice
that in default of
payments application to
Registrar General for
foreclosure oxrder shall
be made

9.1.64 Costs of instructions
to make formal demands
40 of payment, preparing
demand Notices with
schedules of various
accounts, serving same
on you 21, 0, O

189



Exhibits 9.2.64

No.1l8
Accounts
Shahbaz Khan
mstate

31st

January

1960 to

19th
Wovenber
1968
(continued) 2.3.67

2.3.67

1.6.68

Cogts of instructions
for Mortgagee's sale
of C.T. 5425, 5349
and preparing
particulars and
conditions of sale
and checking adver-
tising and paying
charges, attendances
on enguirers
receiving and

congidering offers. 21. C, O

Costs of instruetions
to make formal demands
of payments,

preparing Demand
notices with
schedules of various
accounts serving

Same on you 21, 0. O

Costs of instructions
for Mortgagee's
gale of C,T.5425,
5349 and preparing
particulars and
conditions of sale
and checking and
advertising and
paying charges,
attendances on
enguirers receiving
and consgidering

offers 10. 0, O

Costs of instructions
for moxrtgagee's sale
of C.T.5425 and 5349
preparing particulars
and conditions of
sale and checking
advertising and
paying charges,
attendances on
engquirérs receiving
and considering

offers 21. 0, O

190.

10

30

40



10

20

40

8.8.68

Costs of Discharge of
Mortgages Stamp Duty

and Registration fee
Bailiff's fee and

expenses Paid Fiji

Times 10, 0.

Cost of attendances
searching C,T.5425

5349 and Search fees

and forms 5. 5

Cogts of attendances

on and correspondence

with purchasers for
C.T.5349 negotiating

and completing sale

of C.,17.534% for

£2000.0.0. 50. O,

Costs of attendances

on and correspondence

with purcheser for

C,0.5425 negotiating

and completing sale

of C.T.5425 for

£500.0.0 10. 0.

Cogt of preparations
of account of proceeds
of sale 5. 5.

Coste consulitations

and instructions to
Harrison and Grierson

& Partners to

redefinition of

boundary of C.T.5425
attendances at side

re redefinition 15. 0,

Paid fee 7.10,

To attendances on %rd
4th, 5th and 6th of
June 1968 on Messrs.
Hazrath, Pim, S.
Krishna, Raniga M.Lal,

191.

Exhibits

No.18
Accounts
Shahbaz Khan
Estate

31st
January
1960 to
19th
November
1968
(continued)



Exhibits

No,.18
Accounts
Shahbaz Khan
Istate

31st
January
1960 to
19th
Novenber
1968
(continued)

H.Lee, R.Jit,
Aghraf, 3al Mukund
and taking them to
gide discussions re
sale and conditions

for sale

To attendances on

21. 0. O

7th, 8th, 9th, 12th,
13th and 14th of
August 1968 on Messrs,.

Reddy and Bidesi,

discussing sale and

conditions of sale
showing land, and

attendances znd

pursuing offerors

Applied towards

monies due by you
to Estate of
Shahbaz Khan

SHERANT & CO.

26. 5. 0

2183. 5, 0O

£2428,10, O

2500.0.0

as Solicitors for Estate of

Shahbaz Khan.
Per: ?

19,11,.68

192,

10

20



Messrs. Bhai Suchit, DLekshmijit, Dhanjit,
Ranjit and Ujagir

In account with Shahbaz Khan Estate

¢/o Sherani & Co.
Box 1004
SUVA, FIJI

Statement of Loan Account

Mortgages Nos.44797 and 44798

31.12,66 B/F
10 To interest from 1/1/67
to 30/3/67
SHERANT & CO.
Per:
Sgd., *?
Solicitors for Shahbaz Khan
E. & 0.E.
Messrs. Bhai Suchit, Lakshmijit,
Ranjit
20 In account with Shahbaz

c¢/o Sherani & Co.
Box 1004
SUVA, FIJI

STATEMENT of Loan Account

Nog. 44797 and 44798

£1063. 7.2

10.15.1

£1074. 2.3

Estate

Phanjit and

Khan Estate

Mortgages

Balance brought forward 30/9/68

193.

£1148. 1.2

Exhibits

No.18
Accounts
Shahbaz Khan
Estate

31lst
January
1960 to
19th
November
1968
(continued)



Exhibits
No.20

Receipts,
Shahbaz Khan
to Lakchnijit
17th January
1961

3rd March
1961

20th March
19561

Exhibit No. 20
RECEIPTS, SHAHBAZ KHAN TO LAKCHMIJIT

S .MOHAMMED OFFICE RECEIPT
BARRISTER & SOLICITOR, FORM TRUST A/C
ARCADE CHAMBERS A

SUTARTA BUTLDING, AX.No.268
CUMMING STRE

ey STREET, 17.1.1961

RECEIVED from Lakchmi Jit

by ehegue/cash the sum of Twenty Pounds
for credit of Shahbaz Xhan

being amount owing and reduction hereof.

S. Mohammed
per: Sgd.S.Mohammed.

£20.0.0. 24 stamp cancelled.

AX.No.204
2.3.1961

RECEIVED FROM: Latchmi Jeet

by echeaue/cash the sum of Twenty Pounds
for credit of Shehbaz Khan

being Instalment re-Purchase money.

S. Mohammed
per: Bgd. S.llohammed.

£20.0.0 2d stamp cancelled.

20.%.1961

RECEIVED from Latchmi Jeet
by eheque/cash the sum of Five Pounds being fees.

S. Mohanmed
Per: S. Mohammed.

£5.0.0. 2nd stamp cancelled.

194,

20

30



10

S .MOHAMMED

BARRTSTER & SOLICITOR AX.No.314
ARCADE BUILDING,

CUMMING STREET, SUVA. 24.4.1961.

RECEIVED from Rem Nilmo ILakshmijit

by ehegue/cach the sum of Twenty Pounds
for credit of Shahbaz Khan

being in a/c¢ Debdbt.

S. Mohammed
Sgd. ?
£20.0.0. 24 svamp cancelled.

195.

Exhibits
No. 20

Receipts,
Shahbaz Khan
to Lakchmijitv
24th April
1961



IN THE PRIVY COUNCIL No., 1 of 1972

ON APPIEATL
FROM THE FIJI COURT OF APPEAL

BETWXEXEN
TAKSHMIJIT s/o Bhai Suchit (Defendant) Appellant
- and =-

FAIZ MOHAMMED KHAN SHEFANTI
as Administrator of the

Estate of Shahbaz Khan deceased (Plaintiff) Respondent
RECORD OF PROCEEDINGS

WILSON FREEMAN CHARLES RUSSELL & CO,

6/8 Westminster Palace Gardens, Hale Court,

Artillery Row, Lincolnts Inn,

London, SW1P 1RL London, WC2A %AS

Solicitors for the Appellant Solicitors for the

Respondent




