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IN THE PRIVY COUNCIL No. 32 of 1972

ON APPEAL
FROM THE HIGH COURT OF AUSTRALIA NEW SOUTH WALES REGISTRY

BETWEEN :=
SOUTHERN PORTLAND CEMENT LIMITED Appellant
- and -
RODNEY JOHN COOPER

an infant by his Next Friend
PETER ALPHONSUS COOPER HRespondent

RECORD OF PROCEEDINGS

SYDNEY§

No. 1 In the Supreme
Court of New
TSSUES FOR TRIAL South Wales
Writ Issued: 2rd October, 136; No. 1
Appeararce Entered: 13th October, 196
Declaration Dated: 17th October, 1967 %i;:is for
RODNEY JOHN COOPER an infant by his next %32171 October
friend PBlER ALPHONSUS COOPER by CECIL Q! ' DEA

his Attorney sues SOULHERN PORT

LIMITED a company duly incorporated and liable
to be sued in and by its said corporate name
for that at all relevant times the defendant
was the occupier of certain premises and
there was on the said premises a certain
concealed danger or trap which said danger
or trap was well known to the defendant and
the plaintiff was on the said premises with
the leave and licence of the defendant

AND THEREUPON the defendant by itself its
‘servants and agents so carelessly negligently
and unskilfully conducted itself in and about
exposing the plaintiff to the said denger or
trap that the plaintiff sustained serious
personal injuries WHEREBY the pleintiff




In the Supreme
Court of New
South Wales

No. 1

Issues for
Trial

17th October
1967

(continued)

2.

sgffered and will suffer great pain of body and
mind and was and will be permanently incapacitated
and suffered and will suffer great mental and
nervous shock and incurred and will incur

expense for medical and nursing attention and

for medicines and for ambulance and transport

and such like and for loss of earning capacity

in employment.

2. AND for a second count the plaintiff sues the
defendant as aforesaid for that at all relevant
times the defendant was the occupier of certain
premises and to the knowledge of the occupier the
sald premises were frequented by strangers and
were openly used by other people and there was to
the knowledge of the defendant a great likelihood
of boys and other persons coming and being upon
the said premises and thereupon the defendant
recklessly created and continued in existence

a certain specific peril seriously menacing the
safety of the said persons and the plaintiff was
a boy who came onto the said premises and was in
the vicinity of the said peril JYET the defendant
by itself its servants and agents negligently
failed to take steps to exclude the plaintiff

or to remove or reduce the danger of the said
peril to him WHEREBY the plaintiff sustained

the injuries and suffered the damage more
particularly set out in the first count hereof.

3q AND for a third count the plaintiff sues
the defendant as aforesaid for that at all
relevant times the defendant was the occupier

of certain premises and there was on the said
premises a certain pile of rubble which was
alluring to children and such as was likely to
induce the presence on the said premises of
children and the plaintiff was a child who was
on the said premises and was allured by the said
heap of rubble and thereupon the defendsnt by
itself its servants and agents was 80 careless
negligent and unskilful in and about allowing
the said pile of rubble to be in close proximity
to a high tension electricity line that the
plaintiff sustained the injuries and suffered
the damage more particularly set out in the
first count hereof

10

20

30

40



10

20

30

3.

4, AND for a fourth count the plaintiff sues the

defendant as aforesaid for that at all relevent
times the defendant was the owner of and operated
a certain quarry which was a mine within the
meaning of the Mines Inspection Act 1901 as
amended and there were on the premises of the said
quarry certain overhead electricity conductors
which were high-pressure conductors within the
meaning of Rule %56) of Section 55 of the said Act
and the plaintiff was lawfully on the said
premises YET the defendant by itself its

servants and agents failed to mark at frequent
intervals in a conspicuous manner with the word
"Danger" or by red paint or by some other means

s0 as clearly to indicate that they were at high-
pressure the said overhead electrlclty conductors
WHE#EBY the plaintiff sustained the injuries and
Suffered the damage more particularly set out in
the first count hereof.

. AND for a fifth count the plaintiff sues the
defendant as aforesaid for that at all relevant
times the defendant was the owner of and operated
a certain quarry which was a mine within the
meaning of the Minecs Inspection Act 1901 and
there were on the premises of the said quarry
certain overhead electricity conductors on the
surface of the said quarry used for electrical
voltages exceeding 650 volts to earth and the
plaintiff was 1aw;u11¥ on the premises of the said
quarry YET the said electricel conductors were
not so placed as to be at a distance of not less
than 18 feet above the ground of the said gquarry
WHEREBY the pleintiff sustained the injuries and

suflered the demage more particularly set out in

the first count hereof.

(8GD.) CECIL O'DEA
Attorney for the Plaintiff
82 Elizabeth Street,

SYDNEY 2000
PARTICULARS UNDER ORDER X RULE 7
Dr. W. McCarthy Amount to be
‘ ascertained
Children's Hospital, Camperdown Amount to be

ascertained

In the Supreme
Court of New
South Wales

No. 1
Issues for
Trial

17th October
1967

(continued)

Particulars
under X Rule 7
17th October
19¢7



In the Supreme
Court of New
South Wales

,No, 1

Issues for
Trial

17th October
1967

Particulars
under X Rule 7A
17th October
1967

(continued)

4,
DATED this 17th day of October, 1967
(SGD.) CECIL O'DEA
Attorney for the Plaintiff,
82 Elizabeth Street,
SYDNEY 2000

PARTICULARS UNDER ORDER X RULE 7A

First Count

The defendant allowed a heap of rubble and
slag to come into close proximity to a high
tension transmission line and failed to teke any 10
steps to prevent danger of injury to the plaintiff
from the said transmission line.

Second Count

The defendant allowed a heap of rubble and
slag to build up to a dangerous proximity to a high
tension line knowing that there was a great likeli-~
hood of children from the village adjoining the
quarry being upon the premises of the quarry.

Third Count

The heap of rubble and slag was an allurement
which was dangerous because of its proximity to the 20
high tension electricity line.

Fourth Count

The high tension. electricity lines contained
no markings or notices to indicate the fact that
they were carrying high pressure electricity in the
vicinity of where they approached the heap of
rubble and slag.

Fifth Count

The conductors were so placed that they were
within a distance of 3 to 4 feet of the heap of 20
rubble.
DATED the 17th day of October, 1967.

(SGD.) CECIL O'DEA
Xttorney for the Plaintiff,

g%Dﬁé%zabeth Street,
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PLEAS dated the 6th day of May, in the year of Our In the Supreme

Lord One thousand nine hundred and sixty-eight. Court of New
SOUTHERN SOQUTHERN PORTLAND CZMENT LIMITED South Wa'es
7 £ J. 1 \"_T E

PORLLAND by RIC L STONE F its No. 1
CEMENT Attorney says thatv 1t 1s not Issues for
LIFTTED guilty. Trial

-ats - 2. AND for a second plea the Fleas

Defendant as to so much of the 6th lMay 1968

COOPER by first count of the declaration as
his next friend) alleges that at all relevant times
COQPER the Defendant was the occupier of

certain premises and there was on
the said premises a certain concealed danger or
trap which said danger or trap was well known to
the Defendant and the Plaintiff was on the said
premnises with the leave and licence of the
Defendant denies the said allegations and each of
them.

B AND for a third plea.the Defendant as to so
much of the second count of the declaration as
alleges that at all relevant times the Defendant
was the occupier of certain premises and to the
knowledge of the occupier the said premises were
frequented by strangers and were openly used by
other people and there was to the knowledge of
the Defendant a great likelihood of boys and
other persons comw.ng and being upon the said
premises and thereupon the Defendant recklessly
created and continued in exi:tence a certain
specific peril seriously menacing the safety of
the said persons and the Plaintiff was a boy who
came on to the said premises and was in the
vicinity of the said peril denies the said
allegations and each of them.

4, AND for a fourth plea the Defendant as to so

much of the third count of the declaration as

alleges that at all relevant timcus the Defendant
was the occupier of certain premises and there
was on the said premises a certain pile of
rubble which was alluring to children and such
as was likely to induce the presence of the said
premises of children and the Plaintiff was a
child who was on the said premises and was
allured by the said heap of rubble denies the
said allegations and each of them.



In the Supreme

Court of New

South Wales
No. 1

Issues for
Trial
Pleas

oth May 1968
(continued)

Particulars
under Order
XXX Rule 31B

6th May 1968

O,

%.. AND for the fifth plea the Defendant as to the

irsG, second and third counts of the declaration
says that the Plaintiff's injuries were caused or
contributed to by the negligence of the Plaintiff.

Q. AND for the sixth plea the Defendant was to so

much of the fourth count of the Declaration as
alleges that at all relevant times the Defendant
was the owner of and operated a certain quarry
which was a mine within the meaning of the Mines
Ingpection Act 1901 as amended and there were on
the premises of the said quarry certain overhead
electricity conductors which were high pressure
conductors within the meaning of Rule 56 of
Section 55 of the said Act and the Plaintiff was
lawfully on the said premises denies the said
allegations and each of them.

2. AND for the seventh plea the Defendant as to
so much of the fifth count of the declaration as
alleges that at all relevant times the Defendant
was the owner of and operated a certain quarry
which was a mine within the meaning of the lMines
Inspection Act 1901 as amended and there were on
the premises of the said quarry certain overhead
electricity conductors on the surface of the said
quarry used for electrical voltages exceeding

650 volts to earth and the Plaintiff was lawfully
on the premises of the said quarry denies the said
allegations and each of them.

R, L. PARKER

AtTorney for the Defendant
20 Bridge Street,

SYDNEY

PARTICULARS UNDER ORDER XXX RULE 31B

The following are particulezxs of the acts of
contributory negligence alleged against the
Plaintiff:

1. The Plaintiff was negligent in being within
the premises of the Defendant;

2. The Plaintiff was negligent in running up
and down the heap of rubble and slag;
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3. The Plaintiff was negligent in grasping and
failing to avoid a high tension cable;

4, Failin_s to obey instructions to keep out of
the quarry.

DATED this 6th day of May, 1968.

(SGD.) R. L. PARKER

Attorney for the Defendant

20 Bridge Street,
SYDNEY

REPLICATION dated the 13th day of May, in the year
of Our Lord One thousand nine hundred and sixty-

eight.
COOPER

The Plaintiff joins issue on the
Defencant's Pleas herein.

(8GD.) CECIL O'DEA
ttorney for the Plaintiff
82 Elizabeth Street,
SYDNEY 2000

DATED this 13th day of May, 1968

CECIL O'DiA
Attorney for the Plaintiff
82 Elizabeth Street,

SYDNEY 2000

In the Supreme
Court of New
South Wales

No. 1

Issues for
Trial
Particulars
under Order
XXX Rule 31B
6th May 1968

(continued)

Replication
13th May 1968



In the Supreme
Court of New
South Wales

No. 2

Demurrer of
Defendant
15th May 1970

8.
No. 2
DEMURRELR _OF DEFENDANT
IN THE SUPREME CQURT g

No. 8786 of 1967

Friday the fifteenth day of May, in
the year of Our Lord One thousand
nine hundred and seventy.

SOUTHERN ) SOQUTHERN PORTLAND CEMENT LIMITED by

PORTLAND RICHARD LIVINGSTONE PARRER 1ts
CEMENT Lttorney says that each of the five
LLLTED Counts in the Declaration is bad in 10
substance.
ats
COOPER )

THE POINTS INTENDED TQ BE ARGUED ARD:

1. As to the first Count:

(a) It does not disclose a cause of action.

(b) It does not allege that the Plaintiff was
unaware of the concealed danger (and
accordingly does not plead facts

necessary to impose upon the Defendant 20
the duty owed by an occupier to a
Licensee).

(¢) It is defective in that it does not
plead a breach of that duty which is
owed by an occupier to a Licensee.

(d) The breach assigned is not of any duty
owed by the Defendant to the Plaintiff.

2e As to the second Count:

(2) It does not disclose a cause of action.

(b) The facts pleaded do not disclose a duty 30
in the Defendant to the Plaintiff.

(c¢) It does not plead a breach of any duty
owed to the Plaintiff by the Defendant.
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(a)

(e)

(£)
(g)

9.

The breach assigned is not of any duty
owed to the Plaintiff.

The Count does not allege that any danger
created was continued with knowledge of
the Plaintiff's presence,

The breach assigned is not of any duty
which the facts pleaded raiss.

The breach assigned is not of any duty
which the Defendant owed the Plaintiff.

As to the third Count:

40

(a)
(b)

(c)
(a)

(e)

(£)

(g)

It does not disclose & cause of action.

The facts pleaded do not disclose a duty
in the Defendant to the Plaintiff.

It does not plead a breach of any duty
owed to the Plaintiff by the Defendant.

The breach assigned is not of any duty
owed to tiie Plaintiff.

The Count does not allege that any danger
created was continued with knowledge of
the Plaintiff's presence.

The breach assigned is not of any duty
which the facts pleaded raise.

The breach assigned is not of any duty
which the Deifendant owed the Plaintiff.

As to the fourth Count:

(a)
(b)

()

It does not disclose a cause of action.

It does not plead facts disclosing a duty
in the D:fendant to the Plaintiff in
respect of which the Plaintiff is
entitled to sue for the breach thereof.

The provision of the Statute pleaded
does not give the Plantiff a right of
action against the Defendant in respect
of the demages complained of.

In the Supreme
Court of New
South Wales

No. 2

Demurrer of
Defendant
15th May 1970

(continued)




In the Supreme
Court of New
South Wales

No. 2

Demurrer of
Defendant

15th May 1970
(continued)

10.

(a) Rule (56)(£)(xvii) of Section 55 of the
Mines Inspection Act 1901 (as amended)
does not confer any right of civil action
for demages in respect of breach.

(e) Even if the relevant provision is capable
of supporting a cause of action the
Plaintiff was not ore of those persons in
whose favour such cause of action is or
was available.

As to the fifth Count: 10

(a) It does not disclose a cause of action.

(b) It does not plead facts disclosing a duty
in the Defendant to the Plaintiff in
respect of which the Plaintiff is entitled
to sue for the breach thereof.

(c) The provision of the Statute pleaded does
not give the Plaintiff a right of action
against the Defendant in respect of the
demages complained of.

(a) Rule (56)(g)(xvi)(b) of Section 55 of the 20
Mines Inspection Act 1901 (as amended)
does not confer any right of civil action
for damages in respect of breach.

(e) Even if the relevant provision is capable
of supporting a cause of action the
Plaintiff was not one of those persons
in whose favour such cause of action is
or was available,

R. L. PARKER

Ittorney for the Defendant 30
16-20 Bridge Street

SYDNEY
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No. 3
TRANSCRIPT Of EVIDENCE OF WITNESSES

BLrORY, COLLINS, J.

IN THE SUPREME COURT
OF NEW SOUTH WALES
No.8786 of 1967

) s
IN GAUSES
CORAM: COLLINS, J. and a Jjury of
Tour
lMonday, 18th May, 1970
COOPER
Ve

SOUTHERN PORTLAND CEMENT LIMITED

MR, LOVEDAYE QeC. with MR. MURPHY, appeared for
the plaintiff.
MR. McGREGOR, Q.C. with MR. CLARKE, appeared for
the defendant.

(Mr. Loveday opened to the jury.)

(Three photographs tendered by
concent and marked Exhibit "Al" -

PLAINTIEF:
-~ m
SwWorn, examined, as under:

MR. LOVEDAY: Q.
Cooper?
A. TYes.

Is your full name Rodney John

Q. Do you live with your parents in Hume Street,
South Marulan?
A, Yes.

Q. I think you are now sixteen years old?
A. Yes.

Qe You will be seventeen on 27th December of this

?
X?arYes.

Q. You were injured in an accident in July, 19677

A, TYes.

IIA5 L] )

In the Supreme
Court of New
South Wales

No. 3

Transcript of
Evidence of
Witnesses
before

gg%%ins Jo
Evidence of
Cooper, R.J.
18th May 1970



In the Supreme

Court of New
South Wales

No. 3

Transcript of
Evidence of
Witnesses
before
Collins J.
Part

evidence of
Cooper R.J.

18th May 1970

(continued)

1l2.

Q. At that time I think you were in first year at
goulgurn High School; is that right?
. Yes.

Q. You would then be 13 years old?
A. Yes.

Q. You were living at South Marulan with your
iaregts and you had been living there all your life?
. es.

Q. Your father worked at the quarry at Southern

Portland Cement Itd., the defendant? 10
A. Yes.

Q. You lived in a company house? A. Yes.

Q. And five miles from the Hume Highway?

A. Tes.

Q. There are no other towrms or villages in the area?

A. No.

Q. South Marulan comprises about 35 to 40 houses

occupied mostly by people who work in the quarry,
and their families?
A. That would be right. 20

Q. One of them is a school teacher and there is a
school at South Marulan and there is a bowling club
and a store?

A. Yes.

Q. And that is about all there is at South Marulan?
A, 7Yes, that is about all.

Q. At the week-ends what did you normally do?
A. I used to go rabbit-trapping.

Q. Where was it you would go rabbit-trapping?
A, At the back of the quarry. 30

Q. Where else did you go?
A. VWingha.

Q. Was there anywhere else you went at weekends?
Where did you pley normally?

A. I used to play over at Grannys Chair most of
the time.
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Q. Where was that in relation to your home?
A, Nearly half a mile.

Q. To get to Graniy's Chair where did you have to
go?
A. You had to cross the train lines.

Q. Are these train lines the siding which comes
frothhe main line and only goes to the quarry?
A, es.

Q. Is there any fence or fencing of the train line?
A. No.

Q. Is there any fence between the houses and the
quarry?
A. No.

Q. To get to Granny's Chair did you have to go
through any fences at all?
A. I had to climb over one fence to go to it.

Q. What was that fence?
A. The fence to one of the paddocks.

Q. DBetween the conpany premises and one of the
paddocks; was that right?
A. Yes.

Q. Where was Granny's Chair in relation to the

company property?
A. It is at the back of the town.

Q. Would that be on Mr. Les Cooper's land?
A. Yes.

Q. He is no relation to you, I understand?
A, No.

Q

. Where else d4id you play on the weekend?
A. At my mate's pliace.

Q. Did you play anywhere on the company's
property? (Objected to; allowed.)

A. No, we never played in the company's ground
much.

Q. Much?
A. Yes.

In the Supreme
Court of New
South Wales

No. 3

Transcript of
Evidence of
Witnesses
before
Collins, J.
Part

evidence of
Cooper, R.Jd.
18th May 1970

(continued)




In the Supreme
Court of New
South Wales

No. 3

Transcript of
Evidence of
Witnesses
before
Collins J.
Part

evidence of
Cooper, R.J.
18th May 1970

(continued)

14'.

Q. What do you mean by much?
A. We never went there very often.

Q. When you did go there where did you play?
A. We were Jjust walking through.

Q. You would walk through the company's property,
Xo 1% you?
L eSo

Q. Would you do that very often?
A. Not very often.

Q. Were you walking through the Company's property
when you went to Gramny's Chair?
A. I had to cross the train line to go over to it.

Q. Did you ever play anywhere on the Company's
E?opﬁrty?
. No.

Q. On Sunday 30th July, do you remember going
somevhere that afternoon after lunch?

A. VWe went to Granny's Chair and then we started
to come home and went up to the sandhills.

Q. When you went to Granny's Chair 4id you have
anyone with you?
A. Russell was with me.

Q. Is Russell your younger brother?
A, TYes.

Q. I think he is one year younger than you?

A. Yes.
Q. Anyone else?
A. No.

Q. Were there any other children over at Granny's
Chair?

A. There were a few girls over there having a
picnic,

Q. Were they from South Marulan?

A, Yes.

Q. How long were you playing over at Granny's
Chair?
A. About an hour.

10
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A

Q.

15.

What did you do then?
Started to head home and met a few mates.

Whom did you uset?
Kevin Smith and Robbie Gutzke and Weyne Cooper.

Wayne Cooper is your brother?
Yes.

He was then nine?
Yes.

Kevin Smith was about a year younger than you?
He would be about a year younger.

And the Gutzke boy, how o0ld was he?
He was only nine.

That meant five of you?
Yes.

Where did you go then?
We started to walk up towards the sandhills.,

Who suggested that; do you remember?
I think it was both of us.

Had you ever been up to the sandhills before?
I went there the day before.

Had you ever played in the sandhills?
Not very much.

What do you mean by very much?
I would only pley there one day.

Had you played on any other sandhills in that

ea?

I played on a few of them.

How did you play on these sandhills?
Run down them and climb up again.

Was there anything you used to play with on

em?

Get a sheet of tin and slide down.

On this Sunday afternoon did the vhole five of

you go over to this sandhill?

A,

Yes,

In the Supreme
Court of New
South Wales

No. 3

Transcript of
Evidence of
Witnesses
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Q. Where was it that the sandhill was situated in
gglat%on to Granny's Chair - how far from Granny's
air

A. About 100 yards.

Q. Was there any fence or anything to prevent you
EOinﬁ to the sandhill?
. Q.

. ﬁid you see any men around?
o 0.

Q
A
Q. Had snyone ever said to you that you should not 10
go and play on the sandhills?

A. No.

Q

A

. What happened when you got over to the sandhill?
. 1 started to run down them.

Q. If you started to run down them I suppose you
would have to run up them or struggle up them?
Dld ¥ou go up them as well as down them

es.

Q. You tell me what happened while you were playing
on the sandhills running up and down? 20
A. I can't remember.

Q. What is the last thing you can remember?
A. Just running down themn.

Q. What is the next thing that you can remember?
A. Waking up in hospital.

Q. That would have been the Children's Hospital

in Sydney?

A. Yes.

Q. Did you know of any danger at all in running up

and down those sandhills? 30
Ao NO.

(Paxrt omitted comprised in documents
transmitted to the Privy Council but
not included in Record)
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CROSS—-EXAMINATION

MR. McGREGOR: Q. You 1live at Mount Wilga, do you?
A, Yes. '

Q. You actually board there?

A. Yes.

Q. But your family still lives in Marulan South?
A, TYes.

Q. That means, I suppose, that you don't know very
many people down in Sydney?
A, No.

Q. And that makes it a little bit harder to find
friends to go out with?
A, I am just not worried about friends.

Q, When you were living in Marulan South you have
told us, or we have aeard, this accident was on
30th July, 19677

A, TYes.

Q. You had been at that stage and in that year
atte§ding the Goulburn High School?
A, es.

Q. But the year before were you at Goulburn High
School?
A. No.

Q. You were where?
A. At primary school.

Q. Whereabouts?
A, Marulan South.

Q. That is a school in the village, is it?
A. XYes.

Q. What class were you in in 19667
A. Fifth class.

Q. Might it have been sixth class, do you think?
A, TFifth class.

Q. How many pupils were in fifth class?
A. About six.
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Q. How meny pupils all told in that school?
A. 45 I think.
Q

. BSome of those would have been ones in
kindergarten?
A. Yes.

Q. If you left those out there would be thirty-odd
pupils?
A. About that.

Q. Who taught you at Marulan South?
A. We used to have a Mr, Demer. 10

Q. Who else?
A. Mr. Bushell.

Q, gr. Bushell was the headmaster, was he?
A. es.

Q. Do you remember at school you used to be given
some lectures?
A. No.

Q. Do you remember Mr. Bushell giving you some
lectures?
A. No. 20

Q. Do you remember him giving lectures or talks to
the §hole school?
A. O.

Q. Do you remember he used to tell the school about
the dangers of road traffic?
A. He used to talk about roads.

Q. TFor one thing, at the time the school came out
in the afternoon was the time there was a change of

shift at the works?
A. Yes. 30

Q. He used to warn you about being on the road?
A. Yes.

Q. He used to do this quite frequently, didn't he?
A. Not very often.

(Short adjournment)
(Witness stood down.)
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PLAINTIZF
Further cross-examined

MR. McGREGOR: Q. I was asking you about the
headmaster giving you some lectures. Remember
me asking you the questions?

A. Yes.

Q. Do you also know that in the area around
about where you live there are, first of all, some
dams with water in them?

A. Yes,

Q. And there is also a water tower?

A. No.

Q. You d4id not ever hear of a water tower?
A. No.

Q. And in his lectures, the headmaster, in
addition to talking about the dangers that
children might experience from road traffic,
used to warn you to keep away from the dams,
didn't he?

A. No.

Q. Do you say he did not or you don't remember?
A. He 4did not say anything about then.

Q. Did he mention the water tower?

A. No.

Q. How often did lectures take place?

A. Not very often.

Q. Cnce a month?

A. Yes, about once a month.

Q. He also talked to you about the quarry,

didn't he?
A. No.

Q. You Just think. I suggest to you that the
headmaster did in those lectures about safety
talk to you about the quarry?

A. No.
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Q. And I suggest to you that what he did was to
tell you to stay well clear of the quarry?
A. No, he did not say that.

%. ﬁnd well clear of the railway lines?
. 0.

Q. Do you say you don't remember or you deny it?
A. I never heard him say that.

Q. You never heard him tell you not to trespass on
the §a11way line or quarry?
A. 0. 10

Q. Although he did lecture to you about once a
month or so?
A. Yes.

%. %hese lectures were to all of you together?
® eSo

Q. Do you remember that was before school went in
in t%e morning?
L o.

Q. When were they given?
A. During school hours. 20

Q. Your attendance at school was pretty good,
wasn't it? -

A. I don't know.

Q. Your father was also an emplcoyee of the quarry,
you have told us?
A. TYes.

Q. He told you, didn't he, not to go on to the
Egarry property%

0.
Q. Never at any stage? 30
A. No.

Q. Of course, when you went out this afternoon the
day you were injured you went down to Granny's
Chair, was it?

A. Yes.

Q. Did you tell your mother you were going down
to Gﬁanny's Chair?
A, 0.
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Q. You Jjust did not tell her anything?

A. No.

Q. You knew yourself that you should not be on
the railway line, didn't you?

A. No.

Q. There were trucks there, weren't there?

A. No.

Q. You say there were no trucks there this day?
A. I don't remember seeing any.

Q. But there were trucks in and out of that place
all the time, weren't there?

A. There could have been.

Q. And what they used to do was this: The
Railways would bring in trucks or there would be
brought in trucks from the main line going towards
Goulburn - the line that goes from Sydney to
Goulburn and beyond was the main line, wasn't it?
A, Yes.

Q. And trucks would be brought on to the siding
at the South Marulan area frequently, wouldn't
they?

A. Yes.

Q. They would be allowed to be filled up under-
neath the kilns or the bins?

A. Yes.

Q. And they would be allowed to run
A. Yes.

Q. And this place where you were hurt was on the
side at the back shunt, wasn't it?

A. Yes.

Q. BSo that in order to go down towards the back

shunt you in effect used to walk down alongside the

railway line?
A. Yes.

Q. You used to do that or you d4id that on that day?

A, Yes, I did that that day.

the railway
on to what was called the back shunt; is that right?
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Q. So on the day you were injured you walked
alongside the railway line on this back shunt
iér §ome hundreds of yards?

L] eSo

%. %ou of course knew that was company property?
o es.

Q. And you knew you should not be there, didn't

you?
A. No.
Q. Just to get it a little more clearly, I show 10

you first of all Exhibit "A3". 3You can see in
Exhibit "A3" the general area where your house was.
EaveNyou seen this photo before?

. No.

Q. Just have a look at all those photographs,

zAl"Yto "A3%", Do you recognize the area in those?
. Yes.

Q. Let me take you again to Exhibit "A3". That

shows the area where the houses were, one of which

you %ived in? 20
A, es.

Q. Then further down you can see the trucks on
XPe §ailway line, can't you?
L ] eSo

Q. At that point to the middle of the photo that
is where that rail leads off to the main north-
iout% Railway line, do you agree with that?

. es.

Q. What used to happen was that the trucks would

be brought in undermeath those four kilns or bins 30
there?

A. Yes.

Q. And they were loaded in that way?
A, Yes.

Q. Then they would be allowed to run down the
hill to the right of the photograph?
A, Yes.

Q. And that was on top of what was called the

back shunt and the place where you were injured

was gff to the right of the photograph? 40
A. es.
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Q. And that day, in order to get down to where

ggu ﬁere injured, did you walk along that railway
ine?

A. Yes.

Q. Well, you knew quite well you were on company
Eropgrty, didn't you?
L] eSo

Q. And you knew that you should not be there, 1
suggest to you?
A. No.

Q. Can you see on that photograph or any of those
photographs the place where Gramny's Chair was?
A. No.

Q. When you got there that day did you see the
electric wires?

A. No.

Q. Never at any time?

A. No.

Q. Was it that you can't remember?

A. I can't remember seeing them.

Q. How many times did you go up and down the
slope?

A. I don't know.

Q. You have no memory of seeing them there at all?
A. No.

Q. At any time?

A. No.

Q. What were the names of the boys who were with
you?

>

Leslie Cooper.

Q. That is your brother?
A. Yes. Kevin Smith, Robbie Gutzke.

Q. How do you spell that name?
A. I don't know, and Wayne Cooper.

Q. He is another brother?
A, Xes.
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Q. How long is it since you have seen those boys?
How long is it since you have seen Wayne Cooper?
A. A couple of months.

Q. And Leslie Cooper?
A. I saw him a couple of months ago.

Q. ©So you haven't seen either Wayne or Leslie
goopﬁr for a couple of months?
. 0.

Q. What about Robbie Gutzke?
A. I have not seen him for a month either. 10

Q. What about Smith?
A. I haven't seen him for about a month either.

Q. You have not seen them this morning?

A. Yes, I saw them this morning.

Q. All of them?

A, TYes.

Q. VWhereabouts?

A, Outside the Court.

Q. I asked you some questions about lectures.
What did you understand the headmaster to be 20
lecturing you about?

A. Roads.

Q. What else?

A, That is all.

Q. Did you understand he was telling you about
looking after yourself for your own safety?
4. (No answer.)

Q. You understand when he gave you lectures about
roadg he was concerned about your own safety? 30
A. es.

Q. So he was giving you a lecture about taking
care of yourselves for your own good?
A, TYes.

Q. Of course, you know anyway, that you should
not %o on to other people's property, don't you?
A, es.
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RE~EXAMINATION

MR. LOVEDAY: Q. Can you get to Granny's Chair
Xéthout crossing the railway lines?
. No.

Q. How far awsy was Granny's Chair from this
sandhill from where you were playing?
A. About 100 yards.

Q. Was Granny's Chair further away from your
home than the sandhills?
A. No.

Q. It was further away?
A, TYes.

Q. In other words, Granny's Chair was the other
sideyof the sandhill from your hore?
A, es.

(Witness retired.)

ANTON BROKS
Sworn and examined as under:

MR. LOVEDAY: Q. Is your name Anton Broksg?
A, Yes, that is right.

Q. Are you a fitter'’s assistant employed by
Southern Portland Cement Limited, the defendant

company?
A. Yes.

Q, And you live at the single men's gquarters at
South Marulan Quarry, is that right?
A. That is right.

Q. You are still working there?

A. Yes.

Q. Do you remember a Sundsy afternoon, 30th July,
19677

A, Yes.

Q. I think you were asleep in your quarters?
A. Yes, I was just resting.

Q. Was the quarry operating that Sunday afternoon?

A. No, not then, not that day.
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Q. Were there any company men on duty in the
quarry?

A, I could not say at the time. I have got no
idea whether there were or not.

Q. Are there ordinarily maintenance men on at
the weekends, or anyone at all?

A. No, it was a quiet weekend.

Q. Anyway on this particular Sunday afternoon were
you awakened by some boys who told you something?
A. 7Yes, I heard them running and crying.

Q. Did you go outside, and 4id you go with them? 10
A. Another bloke knocked on my door.

Q. Anyway, d4id you go running to some place
wherg you saw an injured boy?
A, es.

. Where was that?
At the end of the railway line.

Q

A

Q. How did you get to the injured boy?

A. I went up to the edge and heard the boy

mumbling, like someone hurt or some sort of

noise. So that I said to the other boys "He 20
cannot be dead, because there is a noise.”"

So I ssid then to go to the village and get some

sort of help, because 1 thought help was needed.

Q. Did you go to the boy?
A. I ran straight down and I did what I could.

Q. Where was the boy?
A. The boy was sbout, it could be 80 to 100 feet
down the slope?

Q. Down the bottom of the slope, was he?
A. Yes, between rocks or something. 30

Q. What sort of slope was it?
A. I could not tell you the degrees, how steep
it was.

Q. Was it a natural slope? ]
A. No, it had been natural but there was a tip -

Q. It was made up of tip material; d4id you notice
anything about it as you went down the slope,
yourself?

A, Just wire, electric wire.
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Q. What sort of wire or wires?
A. It would be about that thick. (Indicating).

Q. What, about half an inch thick?

A. Yes, something like that. I could not really
say but it was about that. There was a black spot,
like it had been a burn or something, I noticed,
but there was not wuch time to look or think about
it, because 1 ran down to the boy.

Q. Where were these wires as you ran down?
A. 1 beg your pardon?

A. Where was this wire or wires as you ran down
the slope?

A. TFor example, like going down - (indicatingzg) -
and the wire was in front of me.
say, It would be five or four feet or something
from the ground.

Q. Four or five feet from the ground?
A. TYes.

I could not exactly

In the Supreme
Court of New
South Wales

No. 3

Transcript of
Evidence of
Witnesses
before
Collins J.
Evidence of
Broks, A.
18th May 1970

(continued)

Q.
A.

How high are
Myself, five

Did you have

Q.
neath them?

AG

Yes. 1t was

a bit down.

QO
the

You said you
wires; where

you?
foot five.

to duck underneath, to get under-
low, as far as I remember I ducked

noticed some burnt patch on one of
was that in relation to the boy,

up where he was or further along, or where?

A. That was Just about the start of the slope -~
not the start.

Q. Was the burnt patch above where the boy was?
A. He was up, about another 70 feet past the

wires, something like that.

Q. Underneath where the burnt.patch was on the
wire?
A. TYes.
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CROSS-EXAMINATION

MR, McGREGOR: Q. You, yourself, on occasions
have warned peo?le to keep away from the company
premises, haven't you?

A. Anyone who is walking or some people asking -

Q. But you have told strangers to keep away when
you have seen them?
A. It is not my business to say anything.

Q. Maybe, but you have warned strangers to keep

away? 10
A. If anyone walks in, we try to tell them "to

watch yourself, where you are going to." You

cannot tell them to go.

Q. But you have told them to keep off the property,
haven't you?

A. If nobody asks me, I 4o not, but if anybody

say, of course, we try to tell people not to get
into trouble, because they do not know.

(Witness retired.)

GEQFFREY COSGROVE 20
Sworn and examined as under:

MR. LOVEDAY: Q. Is your name Geoffrey Cosgrove?
A. TYes.

Q. You are a truck driver employed by Southern
Portland Cement Limited, the defendant company,
is that right?

A. That is correct.

Q. 4nd you live at South Marulan?

A. Yes.

Q. And you have been employed there for many 30
yearg, about fourteen years?

A. €es.

Q. 4nd do you remember young Rodney Cooper being
iéju§ed in 19677
. Yes.

Q At that time I think you were driving a big
Buclid truck?
A. That is correct.
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Q. 4nd you were doing some work carting material
in and around the quarry?
A. That is correct.

Q. Just prior to his accident do you remember

what you had been carting?

A. TYes, from time to time I had been carting fines,
what we class as fines.

Q. What are finesg?

A. Well, they are ground when the crusher crushes
the limestone; it comes from the plant and is
screened and it goes through a bin and is carted
then to this dump and it is put in railway trucks -

Q. Is it something like coarse sand?
A, Yes.

Q. Where were you dumping it?
A. Down what we call the back shunt, to fill the
railway line up.

Q. You were going to extend the railway line,
ﬁurt?er down in that direction, were you?
* es.

Q. Under whose direction were you working?
A, The management.

Q. Well, who was your immediate boss?
A. The chute boss was Mr. Weston, I would say.

Q. And was there a quarry foreman, Mr. Cecil
Clooney? ‘
A. TYes.

Was he one of your bosses too?
Yes, he was the main boss at the time.

Do you remember if there were any wires in
area where you were dumping?
Yes, there were.

High voltage, main line.

Do you know what volta§e they were?
3%,000. (Objected to.
Were these the main voltage lines?

Q.

A,

Q.

the

A,

Q. What wires were these?
A,

Q.

A,

Qe

A. Yes,
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Q. Where did they go to on the plant?
A. VWell, they came in beside the back shunt, and
down to the sub-station.

Q. Did you notice something about these wires in
relation to where you were dumping?

A. Yes, as we were dumping, we were going to dump -

we were moving out towards the wires and it would

go over the top of the wires, so we were going

around the side of it, and they were getting

very close. 10

Q. JYou mean the top of the dump was higher than
the wires?
A. Yes, it was higher.

Q. And the dump was moving out so as to be closer
to the wires?
A. Yes.

Q. Did you speak to anyone about this?
A. Yes, I did.

Q. To whom did you speak?
A. The quarry foreman, lMr. Cecil Clooney. 20

Q. When was this in relation to the accident to
young Rodney Cooper?

A. Well, it would be, I would say, six or seven
weeks, maybe two months before.

Q. What did you say to Mr. Clooney?

A. I hopped out of my truck and he walked over to

have a look, and I said, "Those wires are getting

very close there, Cec." He said, "Yes, they are.

I will have to look into that. Do not dump any

more there. Take it up the end." 30

Q. Well, at that time how far were the wires away
from the dump?
A. Estimating, I would say 5 feet.

q. Did you speak to anyone else about these wires?
A. Yes, Mr. Allan Gutzke, the electrician. I
spoke to him about them. (Objected to.)

HIS HONOUR: Well, that can be struck out.
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MR. LOVEDAY: Q. After the accident to young Rodney
Cooper, did you have a look at those wires again?
A. Well, a while after yes.

Q. How long after, are you able to tell us?
A, Only & few days, I would say.

Q. A few days after?

A. Yes.

Q. How would you describe them then in relation to
the dump; how far were they off the dump then?

A. They would be not much different; it would be
roughly the same.

Q. Roughly the same as when you had spoken some
six or seven weeks before this?
A, Yes.

gave you got children, yourself?
es.,

Q.
A.
Q. Are there many children in this village, this
mini village?

A. Yes, there are roughly 40 at the school, plus
there would be quite a few going to high school on
the bus, bigger children.

Q. Have you ever seen any children playing in the
quarry area on these heaps?

A. Yes, around the heaps; you often sece them there
weekends.

Q. What do you mean by heaps?

A. Just this waste material. Not long after it is
dumped, it is very soft, and if children go and
they play in that - (Objected to.)

. 1 am talking about before the accident -
Objected to.)

Q. Before the asccident did you ever seen any
children playing in these heaps?

A. Yes, on the other side I have seen children
playing around there, on meny occasions.

Q. Were these heaps of fines?
A. Yes.
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Q. And how far away from the heap of fines or the
heap where the accident occurred were these other
heaps where you have seen children playing?

A, It would be roughly half a mile away, on the
othﬁr side, back towards the other side of the
works.

Q. When would they play there?
A. Masinly weekends.

Q. 4And did anyone from the company ever object to
their being there, that you saw?

A. Not that I know of. I would not know anything
about that.

CROSS-EXAMINATION

MR. McGREGOR: Q. How old were your children?
A. When?

Q. Then, in 1967?

A. They would be eight. The eldest would have
been eight, then the next, a girl, and the boy
would have been about four.

Q. Well, I take it the eight year old and the
six year old, you told them to keep away from

the company property?
A. Well, they are girls.

Q. In any event, you would have told them to keep

away from the company property?
A. Yes.

Q. And that was you, for one thing, had been
told by the management to see that your children
did not go into the company property?

A. No, well, more or less for my own reasons,
because I do not like them running around too
much.

Q. But you also had been told, hadn't you, that
the management did not want chlldren in there?
A. Well, I could not say to that. Possibly it
might bave been mentioned some time, although it
has never been mentioned directly to me, about
my children.

Q. I do not mean specifically about Cosgrove
children, but generally you heard at safety
lectures and other lectures, people told to warn
strangers away from the company property?

10
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30
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A. Well, as far as the actual section down the
bottom is concerned, I would say yes, but as far
as the top section is concerned, I did not.

Q. You talk about the back shunt; there was a
Xailgay track running along there?
o es.

Q. And trucks would be brought in from the main
line?
A. Yes.,

g. %nd they would be filled, would they not?
. es.

Q. 4And then they would be allowed to run by
gravity down the back shunt until they were pulled
up at the end of the back shunt?

A. That is right.

Q. And in that way a train would be assembled?
A. That is right.

Q. And vwhen it was assembled, an engine would
come and take it away to wherever it was to be
delivered?

A. That is correct.

Q. And there was a distinct warning from time to
time by the managemsnt for all children to be
kepg awgy from this area where this railway line
was

A, Possibly, but none directly to my children.

Q. Well, I am not quite putting it that way. That
may or may not be, but I am saying that you heard
that generally speaking the company wanted
everybody warned to keep away from this area?
(Objected to; rejected.g

Q. Do you remember the matter being mentioned at
safety meetings?

A, Well, as far as the bottom section was concerned,
it was often mentioned at safety meetings, but the
top section, if my children walked out my front
gate to go to the shop, that is leased -

Q. I am not asking you that. I am asking you do
you remember that at safety meetings there was a
mention that the company wanted children or any
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strangers warned to keep away from the area where
the railway lines were?

A. Well, I could not answer that because I
cannot remember. But possibly they could have,
but I would not say yes or no.

Qy It possibly could have?
A. Yes.

Q. ¥ou, yourself, say you told yours to keep

away

A. Yes, they are two girls and I like to keep 10
them where I can see them.

Q. And you knew other fathers had warned their
children to keep away - (Objected to; rejected.)

Q. You spoke about seeing wires after the
accident, and you said you saw them a few days
after?

A. Yes. Well, it is three years ago and I
cannot give exact time.

Q. I suppose you recall the accident was on a
Sunday, do you? 20
A. Yes.

Q. And when you say a few days, do you mean the
following week or the week after?
A, Well, at least three or four days after.

Q. It might have been longer still?
A. Yes.

Q. And they were in the same position, you say?
A. Well, roughly the same, I would say. It is
only my estimation.

Q. But it is quite clear in your mind that some

three or four days afterwards the wires were in 30
the same position?

A, Yes.

RE-EXAMINATION

MR. LOVEDAY: Q. You were asked by Mr. McGregor
about children being kept away from what you
saideas the bottom area?

A, €s.
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Q. What is the bottom?

A. Well, down around the face, quarry face, and
the machinery down the bottom. Mainly, children
are stopped from there, but the top area, a lot
of children play around at times -~ (Objected to.)

Q. I am only talking about before this accident.
Was there any objection to children playing around
the fines, the heaps?
A, Not to my knowledge. (Objected to; allbwed.)
Q. And you say that to get to the shop your
Xyilgren had to go across company property?

. es.

Q. Was there any restriction by way of fences or
anything else marking off the working pat of the
Xompﬁpy property from the houses and so on?

. O.

(Witness retired.)

ALLAN CLIFFORD GUTZKE
Sworn and examined as under:

MR. LOVEDAY: Q.
Gutzke?
A. Yes.

Is your neme Allan (lifford

Q. Are you an electrician employed by the defendant

company at Southern Portland

ement Company?
A, 1 am.

Q. Do you live at South Marulan?
A. That is right.

Q. 4And you have been living there and been employed

in that Jjob for some years? '
A. Yes, that is right.

Q. Do you remember Rodney Cooper's accident there
in July, 19677 :
A. Yes, I do.

Q. Now did you ever go over to the area before
his accident, the area where he was injured, to
have a look at the area?

A, Yes, I did go over there.

Q. How long before the accident?
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A, I would say approximately six weeks.
not be sure of the time.

I could

Q. Had someone spoken to you before you went over?
A. Actually the first time I went up, I was sent
up to remove a tree.

Q. Well, did you notice something about some

wires?

A. At the time I removed the tree, the wires were

a long way away from the dust. It would be six or
eight weeks before the accident. 10

Q. That is where the tree was?
A. Yes.

Q. Did you notice something about the wires and
the stump, either then or a bit later?

A. T never went down after that. I had been
told about it but I just passed the message on to
my foreman.

Q. Then whois your foreman?
A, Mr. David King.

Q. What did you say to him? 20
A. I just passed on the report that a truck driver
had told me that the dust was getting close to the

high tension wires.

Q. As an electrician, are you able to tell me
what these wires were? (Objected to; allowed.)

MR. McGREGOR: Could I ask him a question about
his qualifications?

HIS HONOUR: No.

MR. LOVEDAY: Q. What were these wires?
A. These were high tension wires, which were 30
33,000 volts.

Q. Where did they come from and where did they
go to?

A. They were our incoming power supply, and they
went to a transformer which broke it dowm.

Q. They supplied power to the quarry?
A. To the bins and so on, yes.
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Q. They were 33,000 volts; would that be a lethal
voltage?

‘A, I would not be qualified - (Objected to.)

Q. On the day of the accident did you go to the
scene?
A. Yes, I did.

Q. And what did you see when you got there?

A. My son came up to get me, and I went down to
the top of the hill and saw Mr. Broks down with
the boy.

Q. That was leading down to the bottom?

A, That is right, and I sang out and found out
whether he was all right or not, and I went down
the quarry with lMr. Howard to pick up a stretcher.

Q. ?id you notice those high tension wires there
then
A, Yes, I saw the wires straight away.

Q. Where were they in relation to the dump, how
far off the dump?
A. How far off the dump?

Q. How far away from the dump?

A. This would be very hard to say. It would be
3 £t. 3ft.6. I could not be accurate but it was
about that.

Q. Well, 4id you notice anything on any of these
wires?

%. )You could see where the boy's hand - (Objected
°°

HIS HONOUR: Q. What did you see?
A. Well, you could see something burnt.

MR. LOVEDAY: Q.
this accident?
A. Yes, he used to play with my boy.

Q. How would you describe him?
A. Describe Rodney?

Q. Yes.

A. I used to roar at him. An ordinary boy, I
suppose, no better than mine.

Did you know Rodney Cooper before
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Q. At weekends where did the boys - and girls

for that matter - who lived in the village, play;
this is before the accident to Rodney?

A. I do not really know. They used to play
around there. We have got an oval and they played
on the oval. Anywhere where boys will usually
find anything to play with, I should imagine.

Q. Any place in particular - (Objected to;
allowed.g

Q. Where did you see them playing; did you see
them playing on company property?

A. Well, this is very difficult to answer,
because we live at the company.

Q. Perhaps I should distinguish between company
property and area covered by the workings?

A. VWell, actually I have seen these boys playing,
like, near the workings but not down actually on
the workings.

%. got on the quarry face, down below?
[ )] o.

Q. What about on the dumps, up at the top?

A. VWell, I have seen boys playing at the back,
behind my place, on the dump. This is a mullock
heap.

Q. Has that got any fines in it?
A. Yes, it is all fines.

Q. And this is before the accident?

A. Yes, it iould be before the accident. I have
seen them since I shifted to the house 1 am living
in now.

Q. Did anyone ever speak to them about playing
there?
A. Well, I would not know this.

Q. While you were seeing them, I mean while you
were watching them playing on these heaps while
you were watching?

A. Never when I was watching them, but I would not
say nobody ever sent them off, but I have never
seen them.

10
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Q. Well, what sort of games did they play on
these dqumps?

A. The times I have seen them playing, they had
a piece of flat iron and they used to get up on
top of this dump and slide down it.

Q. Do you know a place called Granny's Chair is
a rock.

Q. Whereabouts is that?
A. Grenny's Chair is in private property, in
Mr. Cooper's property.

Q. That is a Mr. Les Cooper, no relation?

A. No relation whatsoever. Well, where the kiln
side is now, where we built a new kiln, this is
nearly directly behind the kiln side now.

Q. To get to Granny's Chair from where the houses
ire %ave you to cross railway lines?
o es.

Q. And do you go anywhere near where this
accident occurred?

A. No, you would be 300 yards away from Granny's
Chair.

Q. Where the accident happened?
A. At least, yes. It may be 400 yards.
not be too sure of the correct distance.

I could

Q. What, the accident happened further away down
the railway line, did it?

A. VWhere the accident happened was closer to the
main quarry.

Q. After the accident did you do anything to this
power line, yourself?

A. I stopped back and roped the top of the hill
and the bottom of the hill off and put danger tags
over, around it. This was just on dark.

Q. Were there any danger tags or warning signs in
or around this line before the accident happened?
A. Not that I know of.

Q. Well, were there any there for you to see when
you went there on the day of the accident, before
you put them there?

A. On the day of the accident, I would not have
known whether they were there or not, because I
was too concerned about the boy.
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Q. Well, you put danger signs around after the
accident?

A. That is right.

Q. Before you put these danger signs around were
there any signs there at all?
A, I did not see any, no.

CROSS-EXAMINATION

MR. McGREGOR: Q. In order to walk from Cooper's
house to Granny's Chair you would in effect be
going away from the working area of the quarry?
A. No, you would have to cross the railway line
and you would be going away from the road, but
actually you would not be going closer to the
quarry.

Q. But you would be away from the working area?
A. No, you would still be going closer to the
working area.

Q. Is it west, north, or which direction away?

A. I am not terribly good on directions. It is
actually in the same direction as our main quarry,
but it is not in the same direction as the road
that leads into the quarry.

Q. Would it be right to say that Granny's Chair
would be half a mile?
A. I doubt that. One-third of a mile.

Q. One-=third of a mile?
A, Yes.

Q. And the heaps where you saw these children
sliding, so you say, with a steel piece of metal,
that would be 300 yards away from where this
accident happened?

A. No, it would be further than that. Where 1
saw these children play is a dump completely
isolated {rom this area at all, almost completely
behind my house.

Q. How far away?

A. Well, this is on the residential side of the
quarry where the houses themselves are; it would
be 300 or 400 yards away from that dump in
particular where the boy got hurt.
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Q. And what, they were just heaps of sand there?
A, It is not sand; it is crushed limestone, and
they are dumped there over the years.

Q. And no electric wires were there or near there?
A. On this particular dump, not where the boys
were playing.

Q. I mean the one where they were sliding on
sheets of galvanised iron?

A. No, not where I saw the boys sliding; there
was no piece of wire.

Q. You mentioned your son?
A. TYes.,

Q. Was he playing with the plaintiff; was he a

boy who was accustomed to playing with the plaintiff?

A. No, not my youngest boy. The eldest one was

but my youngest one was -
Q. Which one came to you this day and told you

something?

A. Robert.

Q. How o0ld was he?

A. Ten, I should imagine.
Q. At that stage?

A. At that stage.

Q. 4And I suppose you had told him frequently, had
you, to keep away from the quarry area?

A. I am afraid I had not, not to keep away from
the quarry area.

Q. Well, had you told him to keep away from the
working area of the quarry?

A. I do not recollect ever telling him to keep
away from the working area, because I took it for
granted. I thought that they would not go down
there.

Q. Well, you took it for granted for this reason,
didn't you, that you knew they had been given
lectures at school - (Objected to; rejected.)

Q. Had you been told that they had been given
lectures at school about keeping away?
(Objected to; rejected.)
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Q. Were you ever told, yourself, at the quarry,
by anymembers of the management or any of your
superiors to keep strangers away or to warn
strangers away from the company area?
(Objected ‘to; rejected.)

Q. Were you ever told by, for instance,

Mr. Creswick, the safety officer, to tell your
children - not yours specifically but any
children - to stay away from the company working

area? (Objected to; rejected). 10
Q. You used an expression when you were
describing the plaintiff - "I used to roar'.

What did you mean by that?
A, T am afraid I do not understand.

HIS HONOUR: 7You said you used to roar at the
boy; and you said "He is no better than mine"?
. 1 suppose I would roar at every kid around.
If you have got two boys coming up there playing
and making a noise, I used to roar and I still
roar. 20

Mr. McGREGOR: Q. You mean for something they
were doing about your house?

A, Yes. They would not be doing something very
wrong probably, but I used to tell them not to
do it. That is about all.

(Witness retired.)
P;r% omi%téd.camiéised in documents
transnitted to the Privy Council but
not included in the Record).

DAVID GEORGE ROBERT KING 30
Sworn, examined ag under:
MR. LOVEDAY: Q. Is your name David George

Robert King?
A, Yes.

g. Do you reside at Tulloona Avenue, Bowral?
. Yes,

Q. Apd you are emgloyed by the defendant
company, Southern Portland Cement Limited?

A, Yes.
Q. As a computer programmer in training at 40
Berrima?

A, Tnat is right, yes.
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. %he company has cement works at Berrima?
. es.

. And a quarry at South Marulan?
o That is right.

PO PO

Q. And up until September 1968 were you the
foreman electrician at the South Marulan plant
%uarry?
was.

Q. What was the power supply to the company's
plant at South Marulan?

A. We were supplied with 33,000 volts by the
Southern Tablelands County Council through their
line adjoining part of the Southern Portland
Cement o0ld power line at the side of the quarry.

Q. And in February 1967 where did that line run
in relation to the bins and the back shunt?

A. The line would have been at something like
15 degrees to the railway line along the shunt,
eand that line would have been some eighteen-odd
feet away from the pile of dirt compr1s1ng the
back shunt.

Q. Was there some programme to extend the back
shunt?

A. This was going on at this time, yes.

Q. And what did that entail?

A. Truckloads of fine material were dumped over
the ends and the sides of this back shunt, and
the top of the shunt was levelled off by the
front-end loader to keep this level, and the
waste material piled over the end to extend the
length of the back shunt.

Q. And did that have any effect as regards the
proximity of this shunt with the power line?

A. Yes, as the length of the shunt was extended,
so the pile of fines approached the power line.

Q. How did the height of the pile where they were
dumping compare with the height of the power line?
A. The top of the pile was above the actual power

line itself.

Q. So that as the pile was extended it was sloped

in or brought closer to the power line; is that
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getting the picture correctly?

A,
QU

Yes.

In February 1967 did you have something to do

about this power line and this pile in relation
to a tree?

A.

Yes, I was informed by my leading hand that

a tree that was being covered by the back shunt

was being pushed towards the power line.
Q. Well, did you go to the area?
A. I went to the area and inspected this and 10

arranged to have the tree removed, and also noted
that the power line was coming terribly close to

the
Q.

fine material. (Objected to; allowed.)

Did you make an estimate of how Close you

would be at the time, February 1967, to the power
line if you wallkked down the slope of the fines?

A.

I would have cleared the powerline by some

six to eight feet if I had walked down the slope

at that time.

Q. Then before this dump was being extended out- 20
wards, how far above the ground was the powerline?

A. The powerline would have been a good twenty-

five feet above ground level.

Q. Did you do something about this situation?

A, Having removed the tree or arranging to have

the tree removed, I reported the matter to

Mr. Howard.

Q. Is that Mr. Howard who is in Court?

A, Yes.

Q. Sitting behind Mr. McGregor? 30

A, Yes,

Q. And he was at that time the quarry superintendent?

A. Yes.
. And still is?
« No, not at the moment.
.« At the time he was, yes.

. Then what did he say when you reported to him?

Q
A
%. Well, he was at the time?
9 ;
A. "Bullshit."
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Q. Well, was there anything further that you did
about it at this time?
A. At this time, no.

Q. Well, did you do enything further at a later
stage?

A. At a later stage I noticed that the fine
material was coming even closer to the powerline,
and I set out in a memo, some time in May or
perhaps earlier, that that was the case and that
the line was some twelve feet away from the dumped
material.

Q. That was a memo in writing?
A, Yes.

Q. To whom did you address it?
A. It was addressed to Mr. Howard.

MR, LOVEDAY: I call for that.
MR. McGREGOR: It is not produced.

MR, LOVEDAY: Q. Did anything happen .2bout that?
A, 1 cannot remember whether this actually
caused anything to happen, but I was pretty
shortly afterwards instructed to keep a close
watch on the situation.

Q. Did dumping coniinue in this area?

A. Around about the same time that I was told to
watch the situation, truck drivers were instructed
not to dump material at the particular section
near the approach to the powerline.

Q. Were you inspecting the powerline st this
stage?

A. I was regularly inspecting the powerline at
this stage, yes. '

Q. This was May, was it?
A. This was about May.

Q. Did you continue to inspect it in June?
A. I continued to inspect it right up to the time
of the accident.

Q. And how close was the dump to the powerline
just prior to the accident?
A, I inspected the powerline some few days before
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the accident and at this stage it
appeared to be six to eight feet away from
the dump,

Q. Did you go down to look at it more closely?
A. No, I inspected it from the top of the pile,
which was approximately 20 feet above the level
of the powerline.

Q. Did you speak to Mr. Howard at this stage?
A. Once I made a letter - I also reported
verbally to Mr. Howard on the situation.

Q. How often?
A. Usually when there was any change, and
towards the end, about once a week.

Q. Up until the time of the accident had any-
thing been done to fence off this area or put any
Z?gng up, or anything of that nature?

. 0.

CROSS-EXAMINAT ION

MR. McGREGOR: Q. When you spoke about that
distance, 12 to 14 feet, you gave this answer
"I would have cleared the powerline by 6 to 8
feet if I had walked down." Do you remémber
saying that?

A. I do, yes.

Q. What you mean is that it would have been © to
8 feet above your head? .

A. No, not above. I would have come no closer
than 6 to 8 feet from the powerline at my

nearest approach to the powerline.

Q. You mean that is the closest point you got to
it?
A. That is right.

Q. Well at that stage it was about 12 to 14 feet
above the surface of the slops?

A. That is so. Not about it; at its nearest
point.

Q. Well, at the nearest point of the surface,
12 to 14 feet?
A. That is right.
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Q. So that anybody who was standing directly under
it, with it immediately above his head, would have
to reach higher than 12 to 14 feet to touch it?

A. Very definitely, yes.

Q. And if you can imagine someone walking down
that heap and the wire is across the top of it, if
that person could project himself at right angles
to the slope and touch it, that person would have
to stretch 12 to 14 feet?

A. He mainly would, yes.

Q. You mentioned that you reported to Mr. Howard
when it was - that it was originally 25 feet above
ground level, and later as the fines got closer
you reported to lMr. Howard

A, I reported to Mr. Howard that it was some 16 to
18 feet away from the pile.

Q. But you reported to Mr. Howard and you used the
word which you say he said in reply to you?
A. That is so.

Q. But at that stage, of course, the line was 12
feet almost from the nearest point of the surface
of this slope?

A, 1t was at least 12 feet, but this infringed the
regulations under which I was working.

Q. It is correct t¢ say that it was 12 feet above
the surface?
A. Above the surface, yes.

Q. 4And then your evi'dence was that you were told
to keep a close watch on it?
A, That is right.

Q. Who told you that?
A. Mr. Howard.

Q. So, what he told you in effect was this "Keep
a close watch on the wire and the distance between
the wire and the surface of the tipping area"?

A. That is right.

Q. And, of course, that was, as you understood the
instruction, to ensure that it did not get too
close?

A. And to report to him when it was getting
closer.
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Q. And you said also that truck drivers were
instructed not to dump fines in the area under
that wire?

A. They were instructed -

Q. By whom?
A. I should imagine the instruction would be
relayed, by lir. Howard through his foreman.

Q. You heard them instructed, did you?
A. I saw instructions in the tip book, yes.

Q. Then whose instructions were they?
A. Those probably would have been the general
quarry foreman's or the quarry foreman.

Q. Who was that?
A. Either Cecil Clooney or Trever Pearson.

Q. The chein of command goes this way:

Mr. Howard then to Mr. Clooney and Pearson and
then to the truck drivers?

A. That is so.

Q. The truck drivers, of course, when they used
to dump there used a dump stop?

A. I do not remember seeing one at this particular

dump.

Q. %ou know what that article is?
do.

A,
Q. It is a device made of metal?
A. That is right.

Q. That is used in this fashion, that if you are
going to dump close to an edge and you want to
ensure that a truck does not get too close to the
edge, the truck dumps over the top of this dump
stop?

A. That is right.

Q. And it works, first of all, this way, that it
has a metal surface and then it has rollers, in
the fashion I demonstrate, assuming the book is
the metal surface, and then it has a number of
rollers at the back of it, put at an angle?

A. Yes.
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Q. So that the truck then backs on to it and if
the truck's wheels should come right up to the
rollers, what happens is that the wheels continue
to turn but the truck does not move any further,
is that right?

A. Well the truck moves no further, yes.

Q. And the purpose of this then is to ensure
that trucks do not back over the edge of a
declivity where they are dumping?

A. That is right.

Q. And, of course, it serves also as a marker
point as to where dumping is taking place?
A. Usually, yes.

Q. Therefore, if there were no dump stops at this
place then it would not be a place that was marked

for dumping?

A. That is right. From time to time -
Q. Is it right, as far as I have put it?
A. 5o far.

20 Q.1 am going to suggest further to you that there

30

40

was a time when this dqump stop was actually
positioned up in this area on the back shunt;

do you agree with that?

A. I do not remember seeing it, but quite likely.

Q. And then later on it was removed?
A. Possibly so, yes.

Q. I mean removed from the immediate vicinity of
where those wires came?

A. I never did see a dump stop in the vicinity
of the wires,

Q. I suggest the movement of it was achieved by
a front-end loader?
A, Yes.

Q. The metal contrivance itself was very heavy,
and needed heavy duty equipment such as a front-
end loader to move it?

A. That is right.

Q. Well, do you agree that it was actually in a
position approximately adjacent to where the
wires approached the side of the back shunt?
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A. As I say, I do not remember seeing a back stop
at this particular dump. However, I did see
material dumped, away from the edge and left there
to be cleared by the front-end loader.

Q. What you saw - and this was very close to the
time of the accident?
A. Yes.

Q. Piles of fines heaped up about the edge?
A. That is right.

Q. All you know is that it was left there, 10
heaped up?
A. Yes, however it was moved -

Q. And that was immediately before this accident?
A. Several weeks before the accident, yes.

Q. And, of course, if there is a pile of stuff
of that kind there, it would make it very
difficult for a truck to dump over the top of it?
A, Precisely.

Q. These fines that you saw heaped up that way

are heaped up above whatever surface of the back 20
shunt -

A. That is right.

Q. When that was done, ordinarily it would be the
job of a front-end loader if it was intended to
push it over, to push it over the top?

A. That is right.

Q. And you saw this pile of stuff in position

for some weeks before the accident?

A. Piles at various times heaped up. This was

clear, every night, every day. 30

Q. But you did see that there remained in
position a pile of this stuff for some weeks
before the accident?

A. Not one pile remained there for two days.
Stuff was repeatedly piled up.

Q. But the effect of it was that there 4did
remain for some time a pile of stuff on the
edgexf on the edge of this back shunt?

A. es.
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Q. Whereas the normal process was that it was not
allowed to remain but it was within twenty four
hours shifted off with a front-end loader?

A. It was always pushed over by a front-end
loader, right up to the time of the accident.

Q. The back shunt, in effect, was like an amm
projecting out in a roughly southerly direction?
A. That is right.

Q. 4And buil up on either side?
A. That is right.

Q. And as it was extended, so the railway was
extended along it?
A, That is right.

Q. I want to show you exhibit "Al"; do you
recognise that as an aerial photograph which
inclgdes, amongst other things, the back shunt
area

A, That is right, yes.

Q. And it is that area that projects out, as it
were, like an arm?
A, That is right.

Q. And which was being built up and extended by
this tipping process?
A. That is right.

Q. And if you look at Exhibit "A2", although it

is not as plain, you get another view of it end-on?

A, Yes, on this side of the line.

Q. The total back shunt is the arm on which there
is a railway line?

A, Yes,

Q. The pile that you saw some weeks before was on

the right side or on the side where the wires were?

(Objected to.)

Q. You did see a pile which was for some weeks
there; whether we add to or subtract from it,
there was a pile there for some weeks, wasn't
there?

A, At some stage there would be no pile, because
it would be cleared, then they would start again
as soon as it became difficult for the trucks to
approach the edge.
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Q. You did see a pile, whether it was added to or
subtracted from for some weeks before this
accident?

A. That is right.

Q. I suggest to you that that was on the right
side of the back shunt?
A, This is the right side, looking south?

Q. Yes.
A. Not all of it, no.

Q. But there was a considerable amount of it on
the right side?

A. There was an amount, not a considerable
amount, no.

Q. Well, the conveyor belts are on the left side,
aren't they?

A, I beg your pardon. On the right side looking
south there was some material dumped, quite a
material amount.

Qs Let us assume that the railway line comes in
zé right from Goulburn or from the main line?
. JYes.

Q. And then it cuts under these bins where
trucks are loaded?
A. Yes.

Q. And the back shunt in effect extends out?
A. That is right.

Q. And as it is increased in size and length by
tipping, so the railway could be extended too?
A. That is right.

Q. The wires that you are talking about were on
the right side as you look back along the back
shunt?

A. Running across the cormer.

Q. But on the right side, for the moment; they
are on the right, aren't they, not the left?

A. Well, on the extreme right of the pile there
were no powerlines, they ran at an angle.

Q. Supposing you were walking, you would go
right down to the back end of that back shunt
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and the wires would come across it at an oblique
angle on the right?
A. 7Yes, the right end.

Q. They were not close at all until you got down
X?wa§ds the end?
. Yes.

Q. This pile of material or a considerable
portion of it was in effect left on the right,
Xowa§ds the end of that back shunt?

. es.

Q. In that position, of course, it would be
immediately opposite the closest point to which
the wire approached the surface of the slope?
A. Will you repeat that?

Q. At that point, that pile of fines would be at
the closest point to which the wire approached
the surface of the slope?

A. They would be close, yes.

Q. And if you had to draw in the position of
these wires, they came at an oblique angle in
the fashion I demonsirate, didn't they?

A. Across the point yes.

Q. And so they approached where the books are -
(demonstrating on Bzr table) -~ fairly closely and

then, of course, they veered off that way, further

awayYfrom the end than where the books are?
A, es.

Q. So that there was only one point where they
werexin effect at their closest point?
A, es.

Q. It was not as if they were parallel to the
back shunt?
A. That is right.

Q. That was not their position at all?
4. No.

Q. To show that on the photograph without being
too precise gbout it, those wires are along where
my f er travels?

A, TYes, that is right.
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In the Supreme Q. .And down then to portion of the company's
Court of New works which were down there?
South Wales A, Yes. (Photograph shown to jury.)

No. 3 Q. The pile that you are talking about, being on
: the right side, was somewhere down where my
%gggzgz:pgfof finger is theré?

Witnesses A. More towards the end, the southern end, yes.
Eﬁfiiﬁs J Q. Of course, this accident happened very close
Evidence of to the end?

D.G.R. A, That is I'ight, yeEs. 10

King,

18th May 1970 Q. In pushing over these fines, that was a job

(continued) for the gentleman who drove the front-end loader?
A. That is right.

Q. Do you remember their names?
A. Not the drivers at that particular stage, no.

Q. You have no idea who they were?
A. There was a Mr. Weston.

Q. No, the drivers of the front-end loaders?
A. That is right, but whether he drove the front-
end loader on that job, I could not say. 20

Q. Who else, do you remember?
A. Mr. Hordern.

Q. Mr. Phillips?
A. Yes.

Q. Is a Mr. Phillips still working with the
company?

A. I do not know. I have not been there for
some years.

MR. McGREGOR: Q. Did you have any of your

electrical equipment at the end of the back shunt - 30
the other end?

A. From time to time we had portable lights at

the back shunt for drivers to see, yes.

Q. Did you have any of those lights in position
at the time of the accident?

A. If there was work my electricians were
instructed to set lights up as required.
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Q. Have you any memory as to whether lights were
set up?

A. I cen't recall. If there was work during the
night there would have been lights there.

Q. Did you have occasion to go to the back shunt
every night?

A, I left work at four o'clock and if I inspected
the dump it would have been in the early part of
the afternoon bhefore night operations.

Q. Have you inspected the dump?
A. Yes.

Q. Did you go down and inspect it every day?
A. For the few weeks prior to the accident I
was inspecting tne dump some three times a week.

Q. Can you remember when was the last time you
inspected it before the accident?
A. Either the Thursday or the Friday.

Q. It could have been either?
A. It could have been either.

Q. 1t might have been a Wednesday?
No, it would have been either the Thursday or
the Friday.

Q. But you have no positive recollection one way
or the other?
A. No, I am sorry.

Q. The last you saw of it, whether it was Thursdsy
or Friday it was six to eight feet at the nearest
point to the surface?

A. That is right.

Q. Once again, that means to say if anyone were
standing on the surface directly underneath it his
feet would have been six to eight feet beneath it?
A. That is right.

Q. Whereas, if you could imagine a tall man who
was, say, seven feet long with a reach of one
foot he could have Jjust touched it?

it would have taken no great effort -
Q. I am not asking you that. I want it mathemati-
cally?
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A. At the nearest point to the powerline it would
have been six to eight feet so to have protected
himself to the nearest point of the powerline he
would need to have a reach of some six to eight
feet.

Q. And that was a few days before?
A. That is right.

Q. When you say it was a few days before, you
mean a few days before the accident?
A. That is right. 10

Q. That could have been the Thursdsy you mentioned?
A. That is right.

Q. At that stage there was still a pile of fines
backed up on the back shunt?
A. At this stage I don't think there were fines.

Q. Have you any memory?
A. At that point I don't think there were fines
piled up.

Q. You say "I don't think". Why do you use that
expression? 20
A. It is three years ago.

Q. You are saying it is so long ago that you
cannot be sure and that is why you say you don't
think?

A, That is right, I have no positive recollection.

RE-EXAMINATION

MR. LOVEDAY: Q. When you saw this on your last
inspection, which you think probably was about
Thursday, were the lines then within reach of

anyone walking down this cliff? (Objected to; 30
allowed.) Were they within reach?

A. It would have required no great effort to

have reached them. (Answer objected to; allowed.)

Q. If you walked down would it have been possible
for a six foot men, say, to have reached them?
(Objected to; allowed?g

A. Yes, quite possibly.

Q. You asked also about this pile of fines which
was there - I think you said from time to time?
A. That is right.
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Q. What happened to them so that they cessed to
be there at some times and at other times they
were there?

A. As they accumulated or as the accumulation
became more pronouncud they would become more of
2 nuisance and would have been pushed over the
front by the front-end loadexr, (ObjJected to;
allowed.) they would have been picked up and
carried away.

Q. What effect would that have of pushing them
over the Adump?

A, This would have the effect of making the dump
grow greater in length.

Q. What about the powerline?
A. As they were pushed over they would have come
closer to the powerline.

Q. Why didn't you report this? (Objected to;
question withdrawn.

Q. Is there any danger to human life in touching
a 3%,000 volt powerline (Objected to; allowed.)
A. Extreme danger.

(Witness retired.)

KEVIN SMITH
Sworn, examined as under:

MR. LOVEDAY: Q. Is your full name Kevin Smith?
A. Yes.

Q. You live at South Marulan?

A, Yes.

Q. You are a schoolboy?
A. Yes.

Q. I think you are now fourteen years old?
A. Yes,

Q. What school do you go to?
A. Goulburn High.

Q. What year are you in?
A, Second year.

Q. Do you know Rodney Cooper?
A, Yes.
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Q. Did you know Rodney Cooper before he was
injured in July, 19677

A, Yes.

W. Was he a mate of yours?

A. Yes.

Q. Had you ever played with him?
A. TYes.

Q. Where did you go to play with him - at week~
ends I am particularly concerned with - before
Rodney was injured?

A. I used to play in the sandhills further up
from where we were here.

Q. What do you mean by the sandhills?
A. There was a pile of rocks and dirt where the
Buclids had been tipping up behind the bosses.

Q. gas that the same place where Rodney was hurt?
A. O.

Q. How far awey from where you used to play was
that?
A. I don't know.

Q. Did you ever see any company workmen around w
when you were playing on those sandhills?

A, Yes, we used to see the men knocking off from
work and that.

Q. ﬁnd any of them ever said anything to you?
4. 0.

Q. You saw them.
you?

A. No, they were at the office along the side of
the road and we were in the hills.

Did any of them ever speak to

Q. Did they see you?
A. 7Yes, some of them seen us.

Q. Did you ever go down to this sandhill before
the day of the accident at all?
A. No, not to this particular place.

. Where was it? (Objected to; allowed.)
No answer.)
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Qo Near it?
A. Yes.

Q. For what purpose did you ever go down to that
sandhill?

A. We used to go down to set out rabbit traps.

Q. How often did you go down there?
A. We used to go down there fairly often.

Q. Did you cross the railway line?
A, Yes.

any workmen when you were going
out to attend to your rabbit treps?
A, We used to see them when we were setting them.

Q. Did anyone ever say anything to you about going
across the railway line or going down these
sandgllls?

A. 0.

%. go you know the place called Granny's Chair?
. Yes.

Q. Did you ever play there?
A. We used to play there quite frequently.

i, goes your father work at the quarny.also?
o eSo

Q. To get to Granny's Chair d4id you have to go
across the railway line from your house?
A. Yes.

Q. Did other children from the village play at
Granny's Chair?
A. TYes, there used to be a lot of people.

Q. On the day of the accident were you with Rodney?

A, Yes.

Q. ?Where did you first meet up with Rodney that
day
A. At the edge of the train line.

Q. Who was with you?
A. There was only me up there. There was BRussell,
Robbie Gutzke and I think it was Wayne.
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Q. Wayne and Rodney and anyone else you can
remember?
A. No.

Q. How many does that make? Four or five?
A. Five.

Q. Where did you go after you met up with them?
A. We went back agein to Granny's Chair and
after a while we cut straight across.

Q. Where did you go?
A. I went past the hedge where they are building
the kiln and past where the accident happened.

Q. Why did you go down to where the accident
happened?
A. Just playing.

Q. When you got there were the whole five of you
there?
A, Yes.

Q. What did you do?
A. We were rolling rocks from the top of the
hill to the bottom.

Q. What else?
A. And sliding down on a piece of tin with the
front folded up.

Q. Something like a toboggan?
A. Yes.

Q. ©Sliding down the hill?
A, Yes.

Q. Do you remember the accident happening?
A. A bit of it.

Q. You tell me what you remember of it?

A. We went down there to play aand after a while,
after we rolled a few rocks down, we went down
and had a look to see what marks we put on the
trees and Rodney and I were coming back to the
top and I was ahead of Rodney. The only thing

I seen when Russell screamed or one of the kids
screamed, I looked down and a couple of minutes
later Rodney was on the wire.
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Q. Did you see Rodney hanging on to the wire?
A. Only a couple of seconds.

Q. Y?Ihat dd you see while he was hanging on to the
wire

A. Bparks and red lights and that.

Q. Where were the sparks and red lights coming
from?

A. Mainly off his hand.

Q. Were any coming off his leg?
A. There might have been a few.

Q. Had you noticed this wire before?
A. We bad seen it but we did not know what it was.

Q. Was there any covering on this wire or was it
bare; do you remember?
A. I think it was bare.

Q. What did you then notice?
A. After that we watched Rodne
bottom when he let go and when
Russell was with me.

roll to the
got to the top

Q. Did you go and get some help?
A, Both of us.

Q. I think Mr. Bro:
wasn't he?
A, Yes.

was the first man back,

Q. Did you know whet that wire was?
A, Not at the time.

Qe Did you know there was any danger to you from
that wire? (Objected to; rejected.)

CROSS~EXAMINATION

MR. McGREGOR: Q. What is the date of your birth?
A. 9th September.

Q. Which year?
A. 1955.

Q. So that you would be slmost twlve at this time?

A. Yes.

In the Supreme
Oourt of New
South Wales

No. 3

Transcript of
Evidence of
Witnesses
before
Collins J.
Evidence of
Smith, K,
18th May 1970

(continued)



In the Supreme
Court of New
Squth Wales

No. 3

TPranscript of
Evidence of
Witnesses
before
Collins J.
Evidence of
Smith, K.
18th May 1970

(continued)

62.

Q. You now are in the Goulburn High School but
werexyou at Marulan South Public School then?
A, es.

Q. What class?
A, Fifth or sixth, I am not sure.

Q. How did your class compare to Rodney's? Was
he in the same class as you?
A. No.

Q. Was he behind or in front of you? Was he in
a higher class?
A. Yes, a higher class.

Q. You had been at school when the headmaster
had $iven the boys some lectures on safety,
hadn't you?

A. Yes.

Q. He mentioned various things in those lectures,
didn't he?
A. Mainly about road safety.

Q. Road safety was one?
A. Yes.

Q. In particular, road safety when the shift was
changing when you boys would be coming out of
school?

A. Yes.

Q. And then he also told you to keep away from
dams and the water tower, didn't he?
A, Yes.

Q. You remember that quite clearly, do you, being
told to keep away from these places?
A, Yes,

Q. He told you to keep off the railway lines and
away from the railway lines? ,
A. Not actually.

Q. Are you sure about that?
A, Yes.

Q. You said not actually. Do you think he did
perhaps tell you to keep away from where the
tracks were?

A. Yes, he told us to stay away from that part.
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Qe énd that part, of course, was the back shunt
area

A. TYes, and in front of where they were building
the kilns.

Q. The headmaster also told you to stay out of
Khe §ompany's property, didn't he?
. Yes.

Q. And you knew, of course, when you went back -
when you went down on this back shunt area that
you wgre going where the headmaster told you not
to go

A. Where we were going we did not think we were
on the property because where there was a fence
is covered with dirt.

Q. That is at the bottom of the back shunt, is it?
A. No, not that part - round the side of it.

Q. But you knew it was company property up on top
gf t%at dump at the back shunt area?
. Yes.

Q. And you knew when you were climbing up the
z}opg that it was company property?
. es.

Q. You had been told by your father to keep out
of the Company property? (Objected to; disallowed.)

Q. Don't answer this question until His Honour has
iad % chance to rule on it; do you understand that?
.« Yes.

Q. Had your father told you before this accident
that you were not to go into the company area?
A. (Objected to; disallowed.)

Q. You remember me asking you some questions about
the headmaster and the lectures he used to give you?
A. Yes.

Q. These lectures happened on more than one
occasion, didn't they? (Objected to; allowed.)
A. Yes, I think about once a month.

Q. And you had had a lecture about this a matter
of a month before the accident? (Objected to;
allowed.)

A. About what?
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ﬁ. ﬁbout going on to the company's property?
. 0.

Q. Do you remember I was asking you about
lectures that the headmaster gave you?

A, Yes.

Q. One of the things he told you about was that
Kou ghould stay out of the company's property?
o es.

Q. And in particular, he told you to keep away
from the railway lines and the trucks?
A. That was the part round near the bins and that.

Q. Did he tell you
A. Yes, that is round the bins.

Q. 4And you had to go past the bins to get to
where the back shunt finished?
A. Yes, we could go either side.

Q. But you had to go along the back shunt past
the bins in order to get to where the accident
took place?

A. Yes.

Q. And the last lecture that he gave you was no
more than one month fraom the time of this accident?
A. I can't remember.

Q. Anyway, he did give you these lectures about
once a month?
A. Yes.

Q. Did you see the wire before Rodney was caught
on it, or touched it?
A. Yes.

Q. When did you first see it?
A. When we first went down there.

Q. You were able to walk underneath it?
A, Yes.

Q. Only at one point was it close to where you
were playing on the ground?
A. Yes, that is where Rodney was hurt.

Q. Anywhere else it was well above your head?
A. Yes.
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Q. And when you climbed up and down you avoided In the Supreme
where it came down near the ground? Court of New
A, TYes. South Wales

Q. And you avoided it because you thought it No. 3

might be dangerous? (Objected to; rejected.) Pranscript of

Q. Did you climb up end down more than once? ggigence of

A. No, I only climbed down once. cases
befo?e

Q. And you climbed back once? %S%é:gzeJaf

A. Yes, vwhen I was going back up. Smith, K.

Q. You did pass under the wire twice? 18th May 1970

A. TYes. (continued)

Q. And both times, for whatever reason, you
iyoi%ed the point where it was close to the ground?
* eSo

Q. Look at this; we call it Exhibit "A1l", but you
need not worry about that. Does that show a

picture of some of the works area?
A. Yes.

Q. And over here you can see trucks on the back
shunt?
A. Yes.

Q. There were trucks on the back shunt that day
when you were there?
A. There were only a couple.

Q. Is it over here where my finger is that you
used to play on the sandhills that you described?
A, Yes.

Q. To get to there you would not have to cross
any railway lines?
Ao NO.

Q. You might put a little cross where you showed
me you played on the sandhills?
A. VWhere I used to play right along?

. Put a line along where you used to play.
Witness marks Exhibit "A1".)

Q. ILook at that picture which I show you, Exhibit
"A3", It is behind where the pen is that the



In the Supreme
Court of New
South Wales

No. 3

Transcript of
Evidence of
Witnesses
before
Collins J.
Evidence of
Smith, K.
18th May 1970

(continued)

66.

sandhills are which you referred to and that you
marked on Exhibit "Al"?
A. TYes,

Q. Would you put an arrow pointing down to that
from above it? (Witness marks Exhibit "A3".)

Q. What about these rabbit traps that you

mentioned? Can you see on this picture Exhibit

"A1" the area where you used to put your rabbit

traps? Don't mark it for a moment. Tell me if

you can see the Area? ‘ 10
A, We used to go over round this area.

Q. Look and tell me if you can see it more plainly
on the next photograph, Exhibit "A3"?
A. 7Yes, around this area.

Q. Have a look at Exhibit "Al" again which you

saw first, and see if you can mark on it the

area where you used to put the rabbit traps and

you can put a circle or a sausage-shaped circle,

if there is such a thing, so as to enclose the

total area? 2C
A. There. (Indicating.)

Q. That of course would be a fair way away from
the company's property?
A. TYes.

Q. These lectures that the headmaster gave you,

were they before school or during school lessons,
or when?

A. During school lessons.
RE-EXAMINATION

MR. LOVEDAY: Q. I think you said in one or more 5C
of these lectures the headmaster gave you, and the
other boys, I take it, he mentioned something

about company property. What did he say to you?

A. He told us that down where all the Euclids and
that are where they tip down at the bottom of the
quarry and up where the tanks and kilns are, is

out of bounds.

Q. Down the bottom of the quarry, that is where
they are facing - (Objected to; allowed.)
A. TYes.
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Q. What do you understand by the bottom of the
Quarry?

A. That is where they do all their mechanical work
and blasting and that.

Q. Is that on the same level as where this
accident occurred?
A. No, it is down the bottom.

Q. And not where the accident occurred?
A. Yes.

Q. Did the headmaster say anything to you about
keeping away from there? (Objected to; allowed.)
A. He had told us that where they were back-
shunting and that -

Q. What did he say?

A. He said "Stay away from all those areas and
not to go near the back-shunt just in case one of
the trucks derailed or something®.

Q. Was there anything going on, on the Sunday,
Xith shunting?
. No.

Q. Was there any work at all going on in and
around the quarry where you were where this
iccident happened?

. No.

HIS HONOUR: Q. When you saw Rodney with his hand
on the wire for those couple of seconds was he
standing, kneeling, or sitting, or what was he
doing?

A. He more or less had his knees off the ground.
He was sort of bent.

Q. And his feet?
A. They were on the ground.

(Witness retired.)

(Further hearing adjourned to 10 a.m.
Tuesday, 19th May, 1970.)
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JUDITH HELEN COOPER
Sworn, examined as under:

ﬁR. %OVEDAI Q. Is your name Judith Helen Cooper?
. es,

Qe You are the mother of Rodney Cooper, the
Elai%tiff in this aection?
L ] esﬂ

Q. And you live at South Marulan?
A. TYes.

Q. And you and your husband and family have lived
Xpere for many years?
. Yes.

Q. How many years?
A. 19 years.

Q. I think you live in a house owned by the
defendant company?
A. That is right.

Q. And your husband is employed by the defendant

company ?

A. Yes.

Q. What is his occupation?
A. He is a labourer.

Q. What does he earn?

A, I am not sure.

Q. What does he bring home? Perhaps I should not
ask you that. Haven't you any idea how much he
does earn?

A. No, I have not taken much notice of his pay
packet.

Q. Anyway, I think you have five children living,
is that right?
A. That is right.

Q. Who is the eldest?
. Edward.

A
Q. How old is he?
A. He is 17.

10
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Q. And then? In the Supreme
A. Rodney is 1lc. Russell is 15. Evan is 13 and Court of New
Wayne is 12, South Wales
Q. kﬁre?they all at school or are some of them No. 3
working .

A. There are three working - no, there are two gsggzgg:pngf
working and two at school. Witnesses

Q. Who are working? before

A. Edward and Russell. ggi%;ns J.

Q. What is Edward's Jjob? evidence of
A. He is a labourer at the Abattoir. gggﬁeﬁéyJigéo
Q. That is at Goulburn is it? (continued)

A. Yes.

Q. What does he earn?
A. #27 a week.

Q. What about Russell?
A, (Objected to.) He is working at a garage in
Goulburn, at gl15 a week.

Q. %n 1967 were they then all still at school?
A, es.

Q. The two eldest ones were at Goulburn High
School and the others at South Marulen, is that
correct?

A, TYes.

Q. How had Rodney bteen getting along?
A. Not too bad.

Q. Was he a bright student at school or how would
you describe him?

A. Well, he seemed to be learning a little bit
better than the others.

Q. And how was he emotionally so far as his
zeneral manner and demeanour were concerned?
A, VWe always had very good conduct out of him.

Q. I think you had some goats, is that right?
A. That is right.

Q. 4And you had had some goats for a number of
years?
A. TYes.
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Q. How many goats did you have?
A, About 12.

Q. And had you had them for some years before the

accident?
A. About four years.

Q. Where d4id you keep these goats?
A. On the company's property.

Q. Was that in and around the area where the
workings were?
A, Yes. (Objected to.)

Q. W%ll you describe whereabouts you kept these
oats
%Objected to; allowed.)

Q. Where did you keep these goats?

A. Well, we kept them on the company's property,
because we lived there and there was nowhere else
to keep them.

Q. Who tended these goats?
A. The boys and I.

Q. Were they always in the one place or were
they moved around?
A. No, they were moved around.

Q. Where were they moved around?
A. VWell, to wherever we could find a bit of feed
for them.

Q. Did anyone from the company ever speak to you
about the goats? (Objected to.)

A. Yes, Mr. Cluny told us we could keep them
there as long as we kept them tied up.

Q. Could you describe a little bit more about
where these goats were?

A, VWell, we usually kept them down around, like,
the works - not the works but this side of the
works, over the line.

Q. That is the opposite side of the line from
wherg you live, is that right?
A, es.

Q. Do you know where Rodney was injured?
A. Yes.

10
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Q. Anywhere nesar there? In the Supreme
A. VWell, not far from there. Court of New

. South Wales
Q. Did you ever go on to the company's property

to look after these goats? No. 3
A. We always went on the company's property.

Transcript of

Q. And to get to where these goats were, did Evidence of

you have to go past the company office? Witnesses

A. No. (Objected to.) before
Collins J.

. Wh i ' Part
groper§§$ did you have to go on the company's criaence of
A. Well, we went around the back of it. We used Cooper, J.H.
to go on the property, we did not pass the office. 19th Mey 1970

(continued)

Q. What amount of looking after did these goats
require?

A. Well, we used to have to attend to them two
or three times a day, because they used to get
tangled up.

Q. Who did the looking after of these goats?
A. Mostly I d4id, because the boys and my husband
were at school - well, away, during the day.

Q. 4And at the weekends?
A. At the weekends the boys looked after the
goats.

Q. At the weekends was there any work done in the
company's works?
A. No, - only the fitters - (Objected to; allowed.)

Q. And what about trains; were there any trains
at weekends?
A, Not unless they were working on production.

Q. Well, do you remember the weekend when Rodney
was injured?
A. Do I remember it?

Q. TYes.
A, It was 30th July.

Q. It was the Sunday?
A. Yes.

Q. Were there any works going on at the works
that weekend?
A. No. (Objected to; allowed.)
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Q. What was the first you knew about the accident?
A. When Russell came home and told us.

%. ?id you go to Goulburn Hospital with Rodney?
. es.

Q. And later on did you go to the Children's
Eosp%tal in Sydney to see him?
. es.

Q. And then Rodney came back home to you after he
was discharged from hospital?
A. TYes. 10

Q. Was there also something else on the company's
works that your children used to go to?

A. TYes, the school; and they used to hold Sunday
School there.

Q. Sunday School &lso?
A, TYes.

Q. Where was the Sunday School?
A. They held it at the mess hall.

Q. And who attended this Sunday school?
g. Well, mostly all the children attended Sunday 20
chool.

Q. And where was the mess hall?
A. Just across the line, just across from the office.

Q. Just across from the office?
A. Yes.

Q. Where was it in relation to the houses; how
far from the houses where people live?
A. I would say about a quarter of a mile.

Q. And where was it in relation to where Rodney
was injured? 50
A. About 200 or 300 yards.

Q. Did you ever see any children on the company
propgrty when you were attending the goats?
A. es.

Q. Where did you see those children?
A. Well, they used to be playing around the sand
heap.
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Q. Over what period had this been going on?
A. VWell, ever since we have been there.

00 0 C 0000800000000 O0CO00QO©O0O0O0NOCO0O0O0OS eSO

(Part omitted comprised in documents
transmitted to the Privy Council but
not included in Record)

® 00000000 OCS®O00CO0O0OCEe® S P I OO0O0O00O0Q0O©O00O0 OO0 © o

CROSS-EXAMINATION

MR. McGREGOR: Q. Can I just show you this photo-
graph,~Exhibit "Al". (Shown to witness.) Do you
recognise that as an aerial view of some portion
of the company area?

A. TYes, that is the back of the quarry, that is
the -

Q. Are those the sandhills marked there?
A, Yes. It was down around here that the boys
got, here.

Q. Are those the sandhills where the ink marks
are, where you saw the boys playing?

Q. You mentioned about Sunday school?
A. Yes.

Q. Haven't they been holding, since 1961, Sunday
school in village hall?
A. Yes, but that is on the company property.

Q. You remember me showing you a photograph
Exhibit "A1"?
A, Yes.

Q. 1hat would be to the right of this photograph,
wouldn't it? (Shown to witnesa) It would be back
here somewhere on the right side?

A. Yes, I think it would be.

Q. When you talk about company property, of course,

the whole of the houses were company property as
well as the working area?
A. That is right.

RE~EXAMINATION

MR. ILOVEDAY: Q. You mentioned the village hall;
is that the same as the mess hall?

A. Yes, that is where everything is held, if there

are any functions on they are held in the hall.
(Witness retired.)
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CASE FOR DEFENDANT

FRANCIS ALAN BUSHELL
Sworn, examined as under:

MR. McGREGOR:

Qe Your full name is Francis Alan

Bushell?

A. Yes.

Q. Your address is Marulan South?

A, Yes.

Q. You are the headmaster of the Marulan South

iublic School? 10
. Yes.

Q. That appointment you took up in the beginning
of 19¢6?
A, True.

. %nd you still maintain that appointment?
L] es.

Q
A
Q. And you also live at Marulan South?
A. Yes.
w
A

Q. In the year 1966 approximately how many pupils
ere there at the school?
« From memory I think forty-two, forty-three,
somewhere in this vicinity.

Q. How many teachers were there?

A. Two.

Q. What classes were you embraced in the school?
A. My assistant teacher taught kindergarten, first

and second, and I taught third, fourth, fifth and
sixth.

Q. Between you you made up the total teaching
staff? 30
A. Yes.

Q. You taught all subjects to your pupils?
A. Yes, all primary subjects.

Q. Do you remember the subjects you taught in
fifth class?

A. We taught the usual primary material of
English language, mathematics, social studies,
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handwork for the boys and sewing for the girls, art,
music; the general run of primary subjects right
through. Included in this of course was health

and hygiene and everything that is included in the
primary syllabus.

%. %ou knew the plaintiff, Rodney Cooper?
. Yes.

Q. What class was he in, and I am asking you in
19667

A. This is a very difficult question to answer.
He was not in any one particular class.

Q. I want you to deal with that if you will?

4. I found many of the children in the school
were of greatly varying abilities and I tried to
classify them in such a way that we got the best
for each child that we possibly could. We found
some Children may have been in third grade possibly
for spelling, and they may have done reading,
fourth grade mathematics or some may have even
been doing fifth grade. Or the situation could be
reversed. Rodney was in a situation of doing
mainly third and fourth grade work.

Q. Was that a method of adjusting to his standard?
A. That was a method of adjusting the school work
to the standards of the children as far as possible.

Q. What was your experience of him as a pupil in
regard to his ability?

A. He was rather a slow learner. ' He had great
difficulty with reading. We did the best that we
could for all these children, naturally. I would
have to say Rodney was a slow learner, he was a
retarded child.

Q. How would you describe him in terms of his
ability, one of the best, in the middle or one of
the low grades?

A. He would have been in the lower echelons.

Q. ©Sometime after you came there do you remember
being approached by Mr. Howard, the quarry super-
intendent, and Mr. Creswick?

A. Yes, they approached me -~ (Objected to.)

Q. Mr. Creswick was the safety officer?
A. Yes.
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Q. They had a conversation with you, do not tell
us what it was.
A. Yes,

Q. After that did you on occasions talk to
children at general assembly or in class about
certain matters?

A. Yes.

Q. Was it in class or at general assembly? Or
both?
A. At both. 10

Q. Would you tell me what you said to the
children, going as close as you can to what you
did say, every one of us realising you cannot
reproduce the words - (Objected to; allowed.)

A. Generally speaking, to cover the whole safety
angle as much as we could concerning the children
in that particular community.

Q. I am not asking you what your motive or

intention was, what did you say to them?

A. To keep off the road, not to play on the road, 20
not to play on or near the railway lines, the dams,

the water tanks and to keep out of the quarry area.

Q. Dealing with that last matter, did you give
some description of what you were referring to?
(Objected to.)

MR. LOVEDAY:

MR. McGREGOR: Q. Tell us how you phrased this

as far as you can - before you do so if you wish

you may look at some photographs which we have

here, Exhibits "Al" to "A3" - could they be pat 30
in front of the witness? (By leave shown to

witness.) Would you just have a look at them?

A. This one would probably show most clearly 1

think (indicating).

Perhaps he could say what he said.

Q. The only purpose is to enable you to tell us
what you did tell the children.

A. Well I am sorry, but I can't remember the
exact words that I used -

Q. We do not expect you to do that?

A. It was a matter which probably only took two 40
or three minutes when 1 said such thin§s as "Now

don't play on the road - (Objected to.
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HIS HONOUR: Q. Tell us what you did say?
A, As far as I can remembexr?

MR. McGREGOR: Q. Yes, tell us how you described
this area from which they were to keep out?

A. I pointed out to them that there was an area
of denger which is drawing a line from behind the
houses of Morrice Street across, below the office
block of the quarry, to leave the working men's
cubicles in the out-of-bounds area, across up to
the western side of the bowling green and then on
the western side between the railway and the fences
of the houses facing Hume Street, sort of drew this
imaginary line for them and said "Now if you go

over that you are going into an area of great danger".

§. Did you describe that area in some way as to
what was there?

A. To the best of my knowledge I think I did, yes.

Q. What did you say it was?
A, I said this is a quarry area and this is a
very dangerous area for small children.

Q. Did you use an expression in any way?
A. This area is out of bounds for children.

Q. You had a photograph in your hand and you said
to his Honour you thought you could describe the
area by reference to that photograph?

A. This is extremely difficult.

Q. Have a look at this photograph (shown Exhibit
"A1")., Does that assist you?

A. This is the starting point of the line. These
are the houses which front Morrice Street;

Morrice Street is here (indicating).

Q. On the right of the photograph?

A. Yes. This line would then come behind these
houscs to exclude an area of dump over here;
behind these houses and crossing, and the main
office would be here somewhere (indicating).

Q. You point to a position just to the right of
the photographs?
A. Yes.

Q. Where the main office was?
A. Yes. And then of course this photograph does
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not show it, would then swing around the bowling
green which would be over further still.

Q. As far as you can would you place the pencil
on the photograph to show that area which you
describe as being excluded, so far as the
photograph shows?

A. If you put the pencil there to erase this
part (indicating).

Q. The part on the left was excluded?
A, Yes. 10

MR. McGREGOR: May we mark that on the photograph?
HIS HONOUR: Yes.
MR. McGREGOR: Q.

position now?
A. Yes, I would say so.

Is the pencil in the right

Q. The photograph Exhibit "Al" does not show the
full company area of course?
A. No that one doesn't.

Q. You know an area called the back shunt area?
A. Yes. 20

Q. And in fact you know the area where Rodney was
injured later in an accident?

A. I am not absolutely sure of the exact position
of that area.

Q. You can assume it was on the side of the back
shunt down towards the end. How d4id that area
compare with what you told them as to what was out
of bounds? (Objected to; rejected.)

Q. Where did the line run that you described to

the children in relation to the back shunt area? 30
(Objected to; allowed.)

A. The imaginary line that I would have drawn

would have run to the eastern side of the railway

line.

Q. This out-of-bounds area, that is what I am
concerned with, was that back shunt area in the
out-of-bounds area or in the area they could use?
A. It would have been in the out-of-bounds area.
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Q. You told us you gave these lectures, or talks,
or warnings. How often did you do it, on the
average?

A. It is very difficult to say exactly how often

but I would say approximately each month to six
weeks.

Q. Have you with you in this Court the roll for
the school for that year?
A. That is here.

Q. And have you checked on the attendance marked
iownyfor Rodney Cooper for that year?
. es.

What was his absence in respect of school days?
He was absent half a day that year.

One half-day?
One half-day.

Can you say whether it was morning or aftermoon?
I could by reference to the roll.

Could you tell us the date?
I could by reference to the roll.

O PO PO PO

Q. With His Honour's permission would you do that?
It was September 15th and it would have been an
afternoon absence.

Q. That is 19667
A. Yes.

Q. Did you, however, on occasions see children
anywhere in this area which you said was out of
bounds?
A, Yes.

Q. Whereabouts had you seen them?
A. On the railway line.

Q. What portion of the railway line?
A. On the railway line to the north of the area
referred to as the bins.

Q. Can you see that area first of all in this
photograph "A3"?
A. No it is not in that.
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Q. Would it be to the left or right of that?
A. To the right.

Q. That means down in the back shunt area?
A. I am sorry -~

Q. ZLook at it carefully.

Are these the houses up
here on the left?

A. Yes. I am sorry, it is to the left.

Q. To the left of the bins?

A, Yes.

Q. ghe bins are those four cylindrical objects? 10
A, es.

Q. So if this photograph went further to the left
i# wguld encompass that area?
(-] es.

Q. The next photograph I show you as "A2". Does
that enable you to show where the children were?
A. Yes.

Q. Just take your time.
A. Let me get this exactly right. This is the
road and that is the railway line here? (Indicating).20

Q. Yes. This is a quarry area down here, that is
the back shunt and there are the bins (indicating).
A. I would say there éindicatins and again on
another occasion here (indicating).

Q. Would you mark those two places with a cross,
with this pencil? (Witness complies.)

Q. On how many occasions have you seen children
at those points you marked with the cross?
A. They were two separate occasions.

Q. That is the only two occasions. What d4id you 30
do when you saw them?

A. I told them I thought it was time they went

home.

Q. And did they, get out of the railway line?
A. Yes.

Q. Have you at any other time seen children apart
from perhaps conducted tours, in the area of the
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bins and the back shunt or down in the quarry area?
A. Not that 1 can recall.

Q. Am I right in saying that the two points marked
X are on the other side of the village from the
working area of the company?

A. They are to the north of the working area, yes.

Q. That is to say, if you were coming in on a
train you would pass those two points X before you
got to the stage where you reached the village and
gpe ?ext thing you do is enter the area near the
ins
A. Thaet is not absolutely correct. The villsage
lies almost parallel to the railway line as it
comes in and it is on the western side of the
village.

Q. If you came along that railway line where you
pass the two points marked X had you reached the
bins?

4. No.

Q. How far away from them would you be?

A. The point farthest from the bins could be
three to four hundred yards and the point closer
to the bins would be 200 yards; I am only guessing.

Q. Was there any particular time you ensured you
gave your talk or warning or lecture about where

the children were not to go? (Objected to; allowed.)

A. Alweys immediately preceding a vacation period.

CRUSS~EXAMINATION

MR. LOVEDAY: Q. Were you familiar with the whole
of this company area?
A. At this time?

Q. In 1966.
A. No.

Q. Or in 19677
A. No. I am not even familar with the whole
company ares now.

Q. I am talking about the area at South Marulan

which comprises the actual quarry area where they
do the blasting and get the limestone rock, that

is one section; have you been down there?

A. Yes.
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Q. How often did you go down there in 19667
A. I have no idea could have been twice, three
times, four times.

Q. ‘Then there is an area at a higher level where
the dumps are?
A. TYes,

Q. The children call those the sandhills, do you
know that?
A. I am aware of that.

Q. How often did you go over that area during 1967? 10

A, Again I do not know.
afraid.

Q. May I take it you had no regular pattern whereby

you went over this area in a patrol fashion or
zéytﬁing of that nature?
L ] o’

Q. It was not your habit to patrol around the
compﬁpy area during weekends?
A, O.

Q. 4nd you did not deem it any part of your duty
to see whether the children were playing in the
company works area or not, at weekends?

A. No. Except if I heppened to see them in a
situation which I considered dangerous.

Q. But you d4id not actually go over to the dumps
to hﬁve a look, d4id you?
A. 0.

Q. You tell us Mr. Howard and Mr. Creswick came
to see you?
A, Yes.

Q. When was that?

A. I have no idea of a date at all, but I think
it was during the first term I was at Marulan
South. It would have been in the first term of
1966. I am fairly sure of that but of a date, no,
I have no idea.

Q. Is that the only time they came to see you?
A. Oh no, they have been to see me on other
matters at other times.

I cennot be specific I am
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Q. Did either Mr. Howard or Mr. Creswick come %o
you in 1967 and tell you there was a dangerous
25,0%0 volt electricity line?

. Oe

@. Did you know anything about a dangerous high
Xoltage electricity line?
. No,

Q. Was anything said in your school to any of the
ggpl%s about a special danger from a high voltage
ine

A. Not from any special line.

Q. May I take it your lectures, if I can put it

Xyatxway, were part of a general safety lecture?
. es.

Q. Specifically referable to these children
kivi&g at South Marulan?
. es.

Q. You would be concerned I suppose about them
being careful of traffic, particularly at change-
over of shifts?

A. Yes,

Q. To be careful crossing the road?

A, Yes.

Q. Especially young children toddlers?
A, TYes.

Q. You had those at school did you not?
A. Yes.

Q. 4And I suppose they were told to look to the
left and look to the right and this sort of thing,
and to walk and not run as they crossed the road?
A. Yes.

Q. Did you also tell them to be careful to avoid
truc%s on this railway line?
A. es.

Q. Because the railway line was completely unfenced,

was it not?
A, In the village area, yes.
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Q. And there was no physicel barrier to the
children going anywhere on the company works, was
there - (Objected to.) I mean a fence?

A. One fence.

Q. Where was that?

A. At the top of the hill. Are you familiar with

the area? The hill coming up from the quarry area

and the area which you refer to, as the children

said, the sandhills, there was a fence along the 10
top there.

Q. That is the other side of the sandhill?
A. Yes - I am sorry, may 1 ssay something?

HIS HONOUR: Yes.

WITNESS: The fence was hardly necessary because
there was quite a precipitious drop but there was
a fence there, there was one fence.

MR. LOVEDAY: Q. But no fence to fence off the
sandhills for example?
A. Not to my knowledge. 20

Q. No fence to fence off the railway line?
A. Not on the village side.

. Do you know an area called Granny's Chair?
. I have heard of it.

Q
A
Q. Have you ever been there?
A. No.

Q. Do you remember in 1966/67 there was a number
of goats in the area. Cooper's goats?

A. Yes.
Q. Mrs. Cooper had about twelve goats, did she 30
not?

A. I understand so.

Q. Well you saw them?
A. I don't know exactly how many there were.

Q. And you did not know their names either 1
suppose?
A. No.
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Q. But you knew by sight that these were Mrs.
g?opgr's goats?
. IYes.

Q. And these were depastured at various places
from time to time, moved around, did you notice
that?

A. Yes.

iu gaually on a tether but some I suppose loose?
L] esﬂ

Q. They got loose from time to time did they not?
A, Yes I am afraid they dia.

Q. And these goats used to be depastured, tethered,
in and around the company works area wherever there
was a bit of grass?

A. I do not know about the company's works area
but I do know they were tethered.

Q. Wherever there was some feed for them?
A, Probably.

Q. Sometimes too close to somebody's garden I
suppose?
A. Definitely.

Q. Goats do not draw any line between flowers and
gras;, is that it?
A. 0.

Q. Did you ever see the Cooper children tending
these goats?
A, Yes.

Q. Did you ever see them tending the goats in the
company's works area?
A, Not to my knowledge. I cannot remember that.
Q. But of course you were not in the company's
works area yourself very much, were you?

. No. '

Q. Of course this area you have told us about and
in respect of which you have drawn an ima%inary
line excludes the dumps area, does it not

A. TYes.
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Q. Did you know that children played in those
dumps, sandhills, sometimes?
A. Only by being told sbat it.

Q. I suppose after this accident happened every-
one was very shocked?
A. I was.

Q. And you gave some special lectures then to the
Xpil%ren, did you not?
. es.

Q. And told them then they had to keep out of the
works area altogether, did you not?

A. It was merely a repetition of what I had told
them before.

Q. %ou were very vehement about it were you not?
A. es.

Q. Did the Cooper children still have to tend
their goats in the company area? (Objected to;
question withdrawn.)

Q. Would it be correct to say then that these
children of yours at South Marulan are much the
same as any other children - (Objected to;
rejected.)

Q. TYou tell us you used to give them a lecture
about every month or six weeks?
A. To the best of my memory, yes.

Q. Was this because you felt that repetition was
beneficial?
A. I felt repetition was necessary.

Q. Necessary because children do not always do
what they are told? (Objected to; rejected.)

Q. Did you go down to this area after the accident
and have a look at it?
A. NNo.

Q. You have never been there?

A, Not unless I went unwittingly at some time and
did not know, and I still do not know exactly
where the accident occurred.
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MR. McGREGOR: Q. (By leave.) I show you Exhibit
"A1". You used the expression the sandhills.

What did you understand to be described when the
sandhills are referred to?

A. The area behind the houses in Morrice Street.
It is an area of dumped sandy overburden I think
as much as anything else.

Q. Can you point to it with your finger?
A. This area here (indicating).

Q. Is that the area where the blue line is?
A. TYes, that is the area I undersand to be
referred to as the sandhills.

(Witness retired and excused.)
REVIN CHARLES HOWARD,

worn, examined as under:

MR. McGREGOR: Q.
Howard?
A. That is right.

Your full name is Kevin Charles

Q. You are the executive officer of the defendant

company?
A, Yes,

Q. Your address is Queen Street, Bowral?
A, That is correct.

Q. In 1967 you were the quarry superintendent at
Maru%an South for the defendant?
A. was.,

Q. We are going to talk about an accident that
took place with Mr. Rodney Cooper. TYou know where
that occurred?

A. Yes I do.

Q. You know the electricity line which was
involved in it?
A. Yes. It does not exist now but I recall it.

Q. When did you first come to work at the Marulan
South Quarxy?
A. About 1960 as I recall.

Q. Was the line then already in position?
A. Yes.
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Q. Was it in the same position as it was at the
timerhen Rodney was injured?
A, es.

Q. Did you from the time you came there yourself
live in the so-~called village of Marulan South?
A. Yes, from about 1960 to 1969.

Q. I want you to take the photographs "Al" to "A3"

in your hand and tell me if you can see any portion

of the place where you lived?

A. Yes; not clearly. 10
Q. Would you mark it with a cross? (Witness
complies on Exhibit "A2".)

Q. So that it does not become confused with
another cross marking, would you put a circle
around it? (Witness complies.)

Q. Is it visible on any of the photographs 1 have
shown you?

A. Yes it is on this one (Indicating on Exhibit

llAa" ) o
Q. Would you mark it in a circle on that 20
photograph? (Witness complies.) I think the back

yard of the house ig also visible in "Al". (Marks
with circle.)

Q. At the weekend, what was the normal procedure,
was there work carried on at the works?

A, Well there was a period at about that time,
1967, when we did have a six-day production
working.

Q. That included Saturday?

A. That was Saturday being a normal working day. 30
In addition to that there was maintenance

invariably carried out on Sunday.

Q. That is to say, even when there was no work
otherwise being done there was still maintenance
being done on Sunday?

4, On almost all occasions, yes.

Q. What did the maintenance consist of?

A. This could vary from work down in the lower

quarry area to work in virtually any one of the

quarry areas; from the bins at one end to the 40
equipment in the quarry at the other.
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Q. Wes that maintenance work on the machinery or
on the terrain actually?

A. It could have been both. It could have been
the maintenance of roads and areas.

Q. How many men normally would be engaged in
maintenance?

A. We have s totzl of fifty men in the mainten-
ance gsection and I would say normally perhsps
half of those would work both days on a weekend.

Q. Saturday and Sunday?

A. All of them wculd work Saturday on production
shifvs and perhaps half on an average on the
Sunday.

Q. Did you yoursif have the habit of making an
inspection on Saturdays and Sundays, or one or
both days?

A. Usually both days, when I was in the area.

Q. First of all, did you ever see on those
occasions any children in the works area, that is
to say the area of the company other than the
living area or in the vicinity of the bowling
green?

A. Yes occasionally I would see them on weekends
there.

Q. Whereabouts have you seen them?
A, That would vaiy. I think the most frequent

spot would have been around the works office which

was sort of adjoining the township.

Q. Was that in the works area in the sense of any

activity industrially being carried on there?
A. No, not a works area as such, it was a
clerical office.

Q. On any of those inspections did you ever see
any adults who were not company employees in the
works area?

A. Yes, we would occasionally see a car in the
area that should not have been there.

Q. How many times have you seen children in the

works area in the vicinity of the office or anywhere

else?

A. I guess on weekends I might see them around the
In the actual

office perhaps every second occasion.
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quarry workings, that would be more rare perhaps.
It is difficult to say, certainly infrequently but
occaslionally,

Q. What action did you take if you saw children
first of all near the office?

A. Usually a loud voice to scare them away was
sufficient.

Q. You told them to go?
A. - Told them to go. (Objection to leading.)

Q. What about if you saw them in the other area?
I thought you said down in the quarry area or the
workings ares?

A. I think on those occasions I would always go
up to the children and tell them why they should
not be there and make sure they got out of the
area.

Q. Has there ever been any occasion when you have
seen children in either of those areas, or adults
in either of those areas when you have failed to
tell them to leave?

A. No, certainly not.

Q. In your capacity as superintendent did you give
instructions to the safety officer on this matter?
A. Yes. Perhaps I should explain. We have a
regular series of safety meetings - (Objected to;
question pressed, question allowed.) It was at
these meetings that the question of children arose
and it was at that meeting the safety officer was
instructed to see the headmaster about this matter.

Q. Apart from the headmaster did you give him any
instructions or anybody any instructions as to
what to do if pérsons other than persons actually
employed in the company and about that work were
found in the quarry working area?

A. Yes, this was brought out at the meetings at
which all staff and foremen attended.

Q. What were they told?

A. It was a specific instruction to the safety
officer but a more gemeral instruction to the
others.

Q. What was the instruction you gave?
A. To keep children out of the working area.
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Q. In the time you were there up to the time of
this accident had you ever seen children on the
Eacsthunt either on the railway line -

L] o.

Q. That is south of the bins, is it not?
A. Tes,

Q. The bins being those four c¢ylindrical objects
shown in the pictures?
A. Yes.

Q. %he railwey runs north and south there?
A, es.

Q. If you go down on the back shunt to near where
the accident took place you go south?
A. That is right.

Q. Had you ever scen children or other strangers
on that back shunt area?
A. Not prior to 1967, no.

Q. Did you see any in 19677
A. Well of course there were some people there at
the time of the accident and afterwards.

Q. But spart from the day of the accident?
A. No.

Q. As to the day of the accident, you arrived
there after it had tsken place?
A. That is correct.

Q. Did you see any children there earlier that
day or at any time that day before the accident
took place? '

A. No.

Q. You mentioned that the electric wire, which
was subsequently the wire where this accident took
place, was in the position in 196l when you came
that it was when the accident took place, is that
right?

A. I am not clear on the guestion.
same line?

Was it the

Q. It was the same line?
A. Yes.
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Q. Let me ask you some questions asbout the
process which was taking place. You were re-
claiming limestone from a southern area of the
total quarry works area?

A. Yes, this was a conventional open~cut quarry.

Q. And the spoil, or whatever you term it, was

then dealt with in some kilns on the lower portlon?

A. DNo, it was dug from the ground, it is rock,
limestone.

Q. What was the next process in the treatment?
It went to crushers?

A. It was blasted, loaded, went to crushers and
then conveyed up the hill to those loading bins.

g. %nd it was conveyed up in conveyor belts?
. Yes.

Q. Underneath what we have heard are bins were
trucks brought in from the main north-south line?
A. This is correct.

Q. Is there a slope running south back on to the
back shunt?

A. That is correct.

Q. Would the trucks be allowed to run by merely
manually taking off a brake until they were
positioned under the bins?

A. That is correct.

Q. And then the filling operation would take
place?
A. Yes.

Q. 4And then still with manual operation the truck
would be allowed to run down on the back shunt?
A. Yes, gravitated we say.

Q. Before any truck was placed on that back shunt
there would have been positioned there a guard's
van?

A. That is right.

Q. So it would occupy themost southerly point to
in effect where the buffers were?
A, Yes.
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Q. In that way one by one the trucks would be
allowed to run down until a train of conventional
zizexwas built up?

. es.,

Q. And then a locomotive was brought in from the
main line and the train was taken to its
destination?

A. Yes.

Q. To provide space for a train of conventional
size was it thought necessary to extend the back
shunt?

A, Well not with the trucks we were dealing with
when we designed the back shunt but subsequent
changes in truck length required us to extend this
back shunt.

Q. What was the method of extending it?

A, Well one of the four materials we process and
produce is a uwinus one inch sizing. This material
is sometimes of t¢n low a quality to convert to
cement and on occasions is dumped. This is
normally taeken to another mejor dumping area but
on this occasion it was suitable as a filling
material. So this material is taken to that back
shunt and dumped over the end.

Q. The back shunt then was moving gradually in a
southerly direction?
A. Yes.

Q. When did that activity start?
A, It started in early 1967 as I can recall.

Q. At that time it started what was the position
of the power line at which the accident happened,
in relation to the ground?

A. The power line was running south almost
parallel to the back shunt but not quite parallel
so extension of that railway siding would have
brought it into proximity, they were converging.

Q. They were converging as the back shunt went®
back?
A, Tes,

Q. What was the height before the work was under-
taken of the power line above the ground?
A. I would be guessing there.
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Approximately?
. Twenty-odd feet or so.

. Then as the work on the back shunt continued
would be getting closer to this power line?
. That is right.

PO PO

Q. In 1967 was there also some other building

work going on there?

A. Yes, we were erecting a new lime burning kiln
gdaacent to and on the west side of those loading

ins. 10

Q. Did this induce or indicate or provoke a decision
to re-locate the electric supply line?

A. It 4id not initiate it. The original intention
was to re~locate perhaps two poles to allow this
extension of the back shunt to proceed. But the
construction of the new lime-burning kilns, on
investigation, would have required the removal

of that power line.

Q. So in early 1967 was a survey undertaken?
A. Yes. 20

Q. Of what?
A. Of the old power line and the needs of the new
lime~burning plant in terms of power lines.

Q. What was then discovered to be the condition
of the o0ld power line?

A. Well they were in poor condition and needed
replacement.

Q. Speaking of that, you mean as to the supporting
poles?

A. Both the poles and the aligmnment and the 30
direction of that power line, it no longer served

its purpose.

Q. What decision was teken sbout what would
happen to those lines?

A. That we would pull them down and build a new
line to serve both the new and o0ld plants.

Q. Was the work undertaken at once?

A. No. Well there were problems in, firstly,

deciding what power line requirements there

were for this new plant. 40
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Q. It was deferred for some time?
A. It was deferred.

Q. And then in 1967, and I am talking about early
in 1967, what was the clearance between the
nearest portion of the ground and this power line?
A. Well at the commencement of 1967 it would have
been the original twenty plus feet.

Q. Then at some stage did you give some instruc-
tions about tipping on that back shunt, in 19677
A. Yes, the original idea was to extend the back
shunt as far as we could consistent with the power
line still being there.

(Iuncheon adjournuent.)

(At this stage Mrs. Cooper excused
from further attendance.)

MR. McGREGOR: Q. You did tell me in 1967 there
was a survey of the power line carried out and a
deci§ion was made that it should be renewed?

A, es.

Q. And then you also told me the decision for
the actual work of renewal was deferred due to the
construction of the new kiln which was somewhere
in the vicinity of the bins?

A. That is correct, yes.

Q. When was it that decision was deferred, was it
in 19677
A. Yes, quite early in 1967.

Q. At that stage what was the clearance between
the line and the unearest point of any earth?

A. The nearest point would have been the ground
and that would have been twenty-odd feet below the
line.

Q. As time went on was the dumping of fines
continued on the back shunt in 19677
A. Yes. '

Q. Did that have the effect of bringing the slope
of the back shunt closer to the wires?
A. Yes.
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Q. Then did you eventually come to a time when
you gave some instructions to Mr. Clooney about
tipping?

A. Yes, the instruction was to - (Objected to.)

Q. Before you tell us that, when did you give
that instruction?

A. I cannot be clear about the time. It would
have been certainly prior to the incident in July.
Perhaps two months prior to that.

Q. And before you gave that instruction did you
make an inspection, or did you see the position
oiu:%$ wire in relation to the side of the back
)

A. Yes.

Q. What was the distance at this time which
separated the wire from the ground or the side of
the back shunt?

A. It could have been as close as twelve feet.
That is measured at right angles to the face of
the dump.

Q. At right angles to the slope?
A, Yes. It would have been a much higher
distance measured vertically.

Q. Who was Mr. Clooney?
A. Was and still is the general quarry foreman.

Q. In relation to any work you required done,
stopped or implemented as to dumping on the back
shunt who was the person to whom you should talk?
A. Well on this matter, on production matters,
Mr. Clooney.

%. Tell us what instructions you gave Mr.Clooney?
Objected to.) What did you tell him? (Allowed.{
A. The instruction was to cease dumping material
on that gide of the back shunt, that is the
western side, to place a number of trucklosads
along on that side, that is on the surface of the
back shunt on the western side so dumping could
not physically be carried out and to place a dump
stop on the far south-eastern corner of the back
shunt.

Q. We have already heard a description of the
dump stop in Court earlier in this case. It was
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a device which was used in conjunction with Euclid South Wales
trucks which themselves brought up the spoil if
there was to be any tipping? No. 3

4 .
A. That is correct. Transcript of

Q. It was always used when tipping was to take 5{%gzgggs°f
place?
A. Yes, it was the standing instruction no tipping ggiiiﬁs I

could be done over an edge unless a dump stop was

there. Evidence of

Howard, K.C.

Q. So you gave that instruction at some time 19th May 1970
without being able to precisely fix the point. (continued)
Did you then check with Mr. Clooney whether he

passed on that instruction?

A, I checked by seeing it had been carried out and

this in fact was done.

Q. Sometime after giving the instruction you say
you checked. Did you go back to that area?

A. Yes, the loads were placed on top and the back
shunt was in the position I wanted it.

Q. The lozds being placed on top, what effect did
that have physicelly on the landscape? Where were
they in effect?

A. They extended for some perhaps fifty feet.

The amount of material would have been about four
or five hundred tons and they would have been a
heap some twelve feet, fifteen feet high, forming
a physical barriei of dumped heaps on that side

of the back shunt.

Q. Assuming they had stayed there what was the
ability of any further tipping over that slope?
A. There could not be any tipping over that slope.

Q. Do you remember when it was you noticed that
material had been placed there? If you cannot
tell us, say so?

A. DNot precisely. 8Some weeks prior to the point
of time we are concerned with.

Q. You do remember the accident, you told us you
actually came upon the scene after it had happened?
A. Yes.

Q. Do you remember the Thursday before that?
A, TYes.
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Q. Were you in the area of that back shunt?
A, TYes I went to the back shunt on that day and
had a look at the area.

Q. First of all, was the dump stop still there?
A. The dump stop had been moved at that time.

Q. What about that barrier of fines you have
described?

A. I cennot recall it in my mind that it was
there, but knowing I had seen it there and
instructed it to be there and not recalling it
was missing, I assume it was still there.

Q. What about the wire, did you look at the wire?
A. Yes, the wires appeared to me to be closer
than they were.

Q. What appeared to you to be the clearance?

A. I don't recall putting a distance of the
clearance but I remember thinking at the time
that they were out of reach but closer than they
should have been.

Qs Out of reach of what?

A. Out of reach of anyone.

Q. Of anybody?

A. Of anybody.

Q. You mean who might walk down the slope?

A. Yes.

Q. What decision did you come to then? .
A. I decided we could not allow the power line
to remain where it was.

Q. What did you do on the Thursday? .

A. I travelled to our head office st Berrime and

spoke to the general manager of the company and
pointed out - (Objected to; allowed.)

Q. You had a discussion with him? .
A. Yes I told him I had reason to move this power
line as a matter of urgency.

Q. And he said? )
A. He said I could go ahead and do 1it.

Q. What d4id you then 4do? ) ]
A. The following day, the following morning -
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Q. The Friday?

A. Yes, I rang the clerk of the Southern
Tablelands County Council pointing out we had need
to re~locate a power line and could they act as
contractors to do the work as a matter of urgency.

Q. Was an appointment made?

A. Yes, it was agreed they would come up to the

g%te on Monday, the following Monday after the
th.

Q. That would be the day after the accident?
Lo Yes.

Q. So it wss the Thursday before you spoke with
your manager. What was his name?
A. John McNicholl.

Q. The Friday would be the 28th, if the accident
was on the 30th?
A. Yes, the 28th.

Q. You spoke to the gentleman at the County
Council?
A. Yes, Mr. Davies, the clerk.

Q. What was the next thing about this matter?
A. The next thing I knew on Sunday afternoon when
this accident was reported to me.

Q. You went down 50 the scene?
A. TYes.

Q. What did you notice?
A. There was an employee, Mr. Anton Broks at the
bottom of the heap with the injured boy.

Q. What 4id you notice about this pile of fines
you had last seen there?
A, The fines were not there.

Q. This some hundreds of tons was no longer there?

A. About four to five hundred tons of material.

Q. It was no longer there, on the top?
A. It was gone.

Q. What did you notice about the position of the
wire?

A. The wire was much closer than when I saw it on

the Thursday.
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Q. When you say much closer do you mean in all
its positions or in only one particular position?
A. DNo, only one. This dump was circular in plan
and the proximity of the line was only close at
one particular point.

Q. How close was it at that point?
A. This is difficult to estimate. You could not

get a rule on it but three, four feet, perhaps
four feet.

Q. Supposing you had walked past that particular 10
point where it was three or four feet from the

wire, say six or eight feet to either side of it,

what would have been the clearance?

A, 8ix or eight feet, about twice as much, roughly.

Q. How did that point where the wire was closest

to the ground compare with the position corres-

ponding above where these fines had been heaped?

A. It was not close to the ground, it was close

to the face of the qump. The wires were about

halfway between the top of the dump and the bottom 20
of the original ground.

Q. You mean if that is the side of the back shunt
the ¥ires were about halfwey (demonstrating.)
A. €s.

Q. What I was directing your attention to was you
told us about some fines which had been heaped up
on tgp of the back shunt?

A, es.

Q. I am asking you how did that point where the

wires were three or four feet from the surface of - %0
the back shunt, that slope, compare with the

position which had been occupied by the material

you had seen up on top?

A. They were right underneath, that is why we put

the fines at that point.

Q. If someone had pushed them over they would
have gone to that point?
A. Yes that is why they were there.

Q. Were the fines pushed over on any instruction
given by you? 40
A, No, no the instruction was to leave them there.
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Q. Well contrary to your instructions then?
A. Yes, contrary, definitely.

Q. You had given no orders that they should be moved
since the time you had given the order they were

to be piled up there?

4. No.

Q. Have you sade inquiries or 4id you csuse
inquiries to be made as to who pushed them over?
A. Yes, I asked Mr. Clooney subsequent to the
accident to find out where they had gone, why they
had been pushed over.

Q. Were you able to find out who it was?
A. No,

Q. Were you able to find anyone who could tell
you permission had been given for them to be
pushed over?

A. DNo. We had found information to the contrary.

Q. Nothing to suggest someone by mistake had
given permission to push them over?
A. No.

Q. As to the way
hesped up on that
device was used?

A. We have three
could be used for

to get fines which have been
surface over the edge, what

rubber-tyred end loaders that
‘that purpose.

Q. Is there any cther equipment, or was there any
other equipment at the guarry which could have
been used for that purpose?

A. No.

Q. Apart from inquiring from Mr. Clooney did you
yourself make any personal inquiry amongst front
end loaders as to who had done it?

A. No I did not. (Evidence objected to.)

HIS HONOUR: The reason why I have admitted all
this evidence is because of the charge contained
in the second count of the declaration, that the
defendant had acted recklessly and wanbonly.

MR, LOVEDAY: It would seem these were the employees
of the defendant company that 4id this.
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HIS HONOUR: Yes, but after all you could not say
it was a truck drlver who would act recklessly
within the meaning of this. Surely that means
persons in authority.

MR. LOVEDAY: He is acting within the scope of his
employment and if his employment is to drive a
front end loader and push material over the edge
he can act wantonly and recklessly on behalf of
the company.

HIS HONOUR: I thought this was to show even
though there may have been negligence on the part
of some person in the area the defendant is liable,
it would not establish recklessness; lack of
humanity is what the authorities say, intention

to injure, phrases like that.

Mr. LOVEDAY: Not on my reading of the authorities
but I see the point Your Honour is meking and I
have made my objection.

MR. MOGREGOR: Q. Let me ask you about some other
matters slightly unrelated to this. First of all,
there was a claim here by 2 Mr. King he had sent a
memo to you on the subject of the wire and its
proximity. What do you say as to that?

A. Well I do not recall having seen that I am
afraid. I have checked my files but I can find no
record of it.

Q. You have also heard evidence ziven that when a
report was made to you you answered with some
exclamation which it is not necessary to repeat,
20 ygu remember that?

. es.

Q. Have you any memory of that, or anything like
it?

A. No specific memory of that incident, no, I am
sorry.

Q. Was there ever an occasion when you were told
that the wires were dangerously close to any
portion of the company's premises and you dismissed
the matter out of hand?

A. Well no. The question was raised by Mr. King
after I had spoken to him about this tree matter

at which time I was aware of the condition.
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Q. ‘Then, there is mention here about the village
hallyas being a place used for Sunday school?
A, TYes.

Q. Whereabouts is that in relation to the village
area?

A, Well it is in the centre of the village area.

Q. ©So it is separate from the working area of
this quarry, or the back shunt or the bins?
A. Oh yes, quite separate.

Q. Do you know the boys who have been mentioned
in this case? For instance, the Cooper brothers,
other than the plaintiff, do you know them by
sight?

A. Not individually by sight.

Q. Do you know the Cooper boys without being able

to tgll which is PRussell and which is Wayne?
A, es.

. Have you seen them outside this Court?
. 1les.

. When?
. Yesterday end today.

. Yes, he lived next door to me, I did know
bby Gutzke quite well.

. Have you also seen him outside?

Q
A
Q
A
Q. What about the boy czlled Bobby Gutzke?
A
B
Q
A. Yes I have.

CROSS-EXAMINATION

MR. LOVEDAY: Q .
about 19607
A, Yes.

You had been in this area since

Q. And in 1960 I think the villase was using the
mess hall as the Sunday school was it not?

A. I sm not certain on that point. The hall was
built in 1951 and T know since that time they were
using that for Surday school.
1960.

Q. Can you recall et any time you were using the
mess hall as a Surday school?
A. No I cannot. It could have been though.

I cannot be sure in
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Q. You would not deny the mess hall was used as
a Sunday school at one stage?

A, Well 1 know in 1960 it was used as a private
house so I doubt it was used as a Sunday school.

Q. The mess hall is outside the village area,
is it not?
A. Yes.

Q. In the works area?
A. Yes it is Just opposite the main office.

Q. You told us you made inspections every weekend? 10
A. Vell most weekends. Every weekend I was there,
yes.

Q. In these inspections you occasionally saw
Xpll%ren in the quarry working area?
. eS.

Q. And occasionally saw other persons, strangers
to the works?

A, Yes in motor cars.

Q. And sometimes hikers too coming up from the
Shoalhaven? 20
A. Well, hikers with approval, boy scout groups

and people like that.

Q. And they would come through the works areas on
occasions would they not?
A. Approved groups, yes.

Q. BSometimes people without any approval would

come through either coming up from the Shoalhaven

or going down, did you ever experience that?

A. Not personally but I would say that could have
happened, yes. 30

Q. When you talk about seeing children in the
quarry workings, children from the village 4did go
across to the western side of the workings into
ies gooper‘s land, did they not?

o eSO

Q. Did you know about that?

A. Yes,

Q. Did you ever go over to a place called
Granny's Chair?
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A. I assuwe this means & heap of rocks that I know
of. I am not sure if the name relates to that
place.

Q. 4And to get there if they went in a direct line
from the village they would cross portion of the
company's working area, would they not?

A. They would cross the top part of the quarry's
railwsy siding.

Q. In the vicinity of the bins or kiln?
A. Yes, north of the kiln but in the vicinity of
it.

Q. 4And children frequently went rabbit-trapping
in that area and further to the south of that
area did they not?

A. Yes.

Q. 4And Yo $et to those areas they would go across
the company's workings area?

A. Well I em only going on hearsay where they
would go across.

Q. Well you saw them from time to time nsing the

company 's working area as a thoroughfare, did you

not? ‘

A. Well I would see them in there, I would not
what purpose they were there.

Q. Did you not ever ask them what they were doing?
A, No sgpecifically, no.

Q. BSometimes you might have seen them with a
rabbit?
A. No, never.

Q. Did you ever see them pleying on the sandhills,
as they call them, the dumps?

A. If they mean those areas - I think it has been
identified on a plan, yes.

Q. You have seen them there?
A. Opposite the main office.

Q. Well they were dumps of fines, were they?

A. Yes.

Q. Similar to the material which was used to
extend the back shunt?

A, Yes.

Q. And the extension you were building to the back
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A. Well not exclusively. There were other
materials put there as filling, excavation from
the kiln for example,

Q. You were using it as a subsidiary dump, is
that right?
A. No, I would say the other way around, we were

putting fines there for a purpose not related to
dumping.

Q. DMay I teke it where the accident occurred was
beyond the area where the railway line extended 10
at that time? Do you understand what I am putting

to you?

A. Well yes and no. The railway line was extended

in short increments as we had advanced

progressively.

Q. But where the accident actually occurred was
29yo?d where the line had been extended up to that
ime
A. 1t is difficult to say. The line was extended
as we had extended the back shunt. Ivery time we 20
went another forty feet we put another length of
rail on. So it was never any more than forty feet
between the end of the railway line and the
extremity of the dump.

Q. This accident happened near the extremity of
the back shunt as far as had been reached at that
time?

A, TYes.

Q. And it was beyond where the line had reached

was it not? 30
A. Well the edge of the dump was where the line

had reached, yes.

Q. In other words it was possible to go to this
place without crossing the line, to go from the
village to this place without crossing the line?
A. Yes.

Q. Going around the back of the back shunt?
A. Yes.

Q. And indeed it was beyond the farthest point of
the back shunt at that time?
A. What was beyond?
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Q. The point where the accident happened?

A. No, that would have been approximately
parallel to the furthest section of the railway
line. I¥ was not at the end of the dump so much
as on the side of it.

Q. TYou were dumpirng so as to extend beyond where
the accident happened?
A. Yes at the time of the accident we were.

Q. Did you continue to dump to extend the back
shunt further?
A. At what point of time?

Q. After the accident.
A, Yes, on the eastern side we 4did.

Q. There was no more dumpinyg carried out in the
vicinity of the power line after the accident?
A, There could have been a little but it would
not have been very much.

Q. Let me get this sequence of events straight.
You say you decided to extend this back shunt
area early in 1967, is that right?

A. Well we started to extend it. The decision
could have been taken even earlier than that,
perheps late in 19c6.

Q. And it was known then I teke it that this
would bring the heaped up material in close
Erox%mity to the power line?

L es°

Q. A decision, however, was not made at that time

to alter the power line, to divert it, is that
correct?

A. Well the decision was made but it was not
carried out.

Q. It was not carried out because there was still

some technical problem associated with the kilns,
is that what you mean?

A. Yes, it was a question of diverting or putting

a bend in it or relocating it completely.

Q. You ultimately decided to re-locate it
completely?
A, Tes.
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Q. When did you decide that?
A. This would have been perhaps three months
before the accident, that is a rough estimate.

Q. Nothing was done, however, in that three
months before the accident to re-locate the line,
no actual work was done?

A. No, no actual work was done, except design
work.

Q. And nothing was done to fence off or protect

thg power line from anybody getting too close to 10
it

A. No there was no need to at that point.

Q. You say no need. It was certainly within
eighteen feet of the ground was it not, three
months before the accident?

A. Look, I could not be sure on that.

Q. Mr. King, your foreman electrician, was

worried about the line not complying with the Act

was he not? (Objected to.) Did not he mention

that to you? (Objected to; allowed.) Mr. King 20
spoke to you and expressed his concern about the

line not complying with the Act, is not that so?

A. The strict answer is no because I don't think

Mr. King would have been aware of the Act.

Q. Were you aware of it?
A. Yes.

Q. What was your understanding of how far this

line could be clear of the ground?

A. Well at the point of construction, eighteen 30
feet.

Q. At the point of construction?
A. Yes, that was the only requirement of the Act
as I understood it.

Q. You mean at the time of construction?
A. At the time of comstruction of that power line
it should have been.

Q. It should have been eighteen feet but not
afterwards. You did not think there was any
requirement to maintain this power line eighteen

feet above the ground? 40
A. Not in terms of the Act. In terms of general
safety, yes.



10

20

30

40

109.

Q. Did Mr. King speak to you about the power line
in terms of generazal safety?

A. I would suggest it was the other way round, I
spoke to Mr. King about the power line.

%g ghy‘did you speak to Mr. King about the power
ine

A. There was a tree that was between the dump and
the power line and as the dump was advancing so
this tree was leaning towards the power line. 1
requested Mr. King to have the tree lopped down.

Q. How close was the tree to the power line?

A. Well this is difficult to say. In my opinion
it was possible that the tree could touch the power
line if and when it fell.

Q. Was this the only conversation you had with
King about the power line?
A. Yes.

Q. This would have been in February, 1967, would
that be right?

A. That would be the general order but I could
not be specific.

Q. TYou heard Mr. King say yesterday he was instruce

ted to do some work to remove a tree from a power
line and that was in February 1967, does that
agree with your recollection?

A. If he says thet it was I would agree with it.

Q. TYou were present in Court yesterday when he
said he reported to you about the matter of the
power line, do you remember him saying that,
immediately after removing the tree?

A, Yes, I am sure he would have made some
statement about it to me, yes.

Q. But you say you were already fairly aware of
the situation?
A. TYes.

Q. Did you make some remark to him when he
reported it to you?

A. I am sure I would have said something to the
extent I was sware of the problem.

Q. Do you deny you used that rude word that he
said you used?
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A. Well I can't deny it because I can't recall
it. If I could recall it perhaps I could, but I
can't I am afraid.

Q. You thought there was no need for any concern,
is that the position?
A. Oh I would not say that.

Q. Did King subsequently report to you his
concern about this power line?

A. I am afrsid I cannot recall any specific
occasions when Mr. King spoke to me -~
(interrupted).

Q. Do you deny he spoke to you?

A. No I could not do that but I am Just not clear

in my memory about it to be one way or the other.

Q. Did you say anything to him about it?
A. In the context of the tree I recall that
clearly.

Q. Is that the only time you recall spesking to
King about it?

A. I think so because it was not a matter under
Mr, King's direct control.

Q. Who would have these memos that Mr. King
might have written to you? Where would they be?

A. They would be in the file at the quarry office.

Q. Have you looked through that file?
A. TYes and I cannot find it.

Q. You got a subpoena to produce documents have
you not? Have you seen that subpoena?
A. I don't think I have.

Q. At any rate you say you are not able to find
zuchNa document?
. 0.

Q. Do you deny ever having received one?

A. I don't deny it, I think it was highly
unlikely but I cannot deny it, because King would
not have communicated in writing to me.

Q. He might have communicated in writing of
course to protect himself, might he not?
(Objected to; rejected.)
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Q. Apart from this incident in February nothing
further happened until about two months before the
accident, is that what you say?

A. In connection with what?

Q. In connection with the power line or dumping?
A. Well there was quite a bit happened in
connection with designing the power line re-
location,

Q. But after King reported to you in February or
after he removed the tree in February, dumping 4id
continue to bring the power line closer to the
heap?

A. Yes, to something more than twelve feet from
the heap.

Q. You say that was about two months before July?
A. Approximately two months; some weeks.

Q. Did it occur to you that was a dangerous
situation?

A. Dangerous in the long term, not dangerous in
the short term.

Q. Did Mr. King report to you at that stage about
the situation?

A. He could have done but I cannot recall it
specifically.

Q. But you were filly aware of it?
A. Yes, I was making regular inspections of this
area.

Q. So you were aware there was some danger of
this heap getting so close to the power line as to
bring it within rcach?

A. If things continued without some action, yes.

Q. If dumping continued or if more material was

pushed over the edge, that is what would inevitably

happen would it not?
A. Yes.

Q. 4And in faot that is what did happen is it not?
A. That is correct.

Q. And there is no doubt that some employee or
employees of the company in your mind continued to
dump over the edge or push material over the edge
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Bo as to bring about this 4 erous state of
affeirs that existed on 30th July? (Objected to;
rejected. )

Q. When you made asn inspection two months before
the accident you say then the wires could have
ReenYas close as twelve feet to the slope?

. es.

Q. Does that mean twelve feet at its nearest

point, or twelve feet above if you are standing

on the slope beneath the wire? 10
A. No, twelve feet at the closest way of

measuring between two points.

Q. At rightangles?
A. At rightangles to the slope.

Q. Bo it would have been some greater distance
then twelve feet if you stood below it?
A. Perhaps twenty feet if you stood below.

Q. At that time you gave an instruction to
Mr. Clooney?
. Yes, 20

« fou say that instruction was carried out?
. Yes.

O PO b

o« You saw that it was carried out and you made
an inspection to make sure it was carried out?
A. Yes I 3id.

Q. When you saw it was carried out you noticed
that there were loads placed on the top adjacent
to this ares about ten feet or fifteen feet high?
A, Yes.

Q. And did you continue to make regular inspections?30
A. I could not be certain of the frequency but I
would say it would be perhaps one or two times a

month, of that order.

Q. Once or twice a month?
. Weekly or more.

. Did those piles continue in the same position?
. To my memory, yes.

. Were they still there the Thursday before the
ccident?

DO PO b
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A, TYes, although I am saying that with not the
certainty that I saw them there. The only
certainty I have is if they had not been there I
would have noticed it'and I didn't.

Q. Your recollection is they were there in the
sanie condition as they had been when you arranged
ior %hem to be put there two months before?

. es. .

Q. You looked at the wires and you noticed they
were .closer than they had been two months before?
A, TYes.

Q. Obviously some more material had gone over the
edge had it not?

A. Well there could have been two reasons for
that condition occurring.

Q. What were those reasons?

A. One that the profile of the dump had changed.
Instead of being concave it would have been
convex or, as you suggest, material had been
pushed over.

Q. In any event it was getting so close as to be
a very urgent source of danger, very great source
of danger?

A. I would not szy great source but source of
concern to me; not source of danger.

Q. At that stage it was within reach of any
person walking up and down the slope?
A. No.

Q. It was not?
A. Not on the Thursday-.

Q. Did you give specific instructions at that
time about fenciny the area off?
A. No.

Q. Or did you take any specific measures to
ensure no more material went over the edge?
A. Yes, to the extent that the dump stop had
been taken away from the area.

Q. Are you very clear about what the area was
like on the Thursday before the accident?’
A. Reasonably clear, yes, three years back.
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Q. Just think.
position or not?
A. I have asked myself this question and I can't

be sure except that I am almost certain they must
have been there.

Were these heaps still there in

Q. You are almost certein they must have been.

That is a very important matter is it not?

A. But I just cannot remember more definite than

that. The only thing I can gsayis I knew they

were there, I knew I had left instructions they 10
had to be there and I have no recollection of

seeing them absent.

Q. If those heaps were still there that suggests
that there had been no more dumping over this
section during the last two months does it not?
A. Not really.

Q. Do you think that still might have happened?

A. Vell it could have been the same heaps that

were there two months ago or they could have been
pushed over and replaced, I can't be clear. 20

Q. If that had happened of course that was a
matter of great concern was it not, concern to you?
A. The only concern to me was that the power line
was closer than I had seen it earlier.

Q. And if it had happened in the past that these
heaps had been pushed over it might happen again
might it not?

A. Well assuming the first part, yes.

Q. TYor one reason or other the heap was a lot

closer to the power line than it had been two 30
months earlier?

A. Well, a few feet closer, yes.

Q. A few feet closer. That is so is it not?
A. TYes.

Q. And was the slope any different in appearance?
Was it concave instead of being convex? )
A. I cannot recsll forming an opinion I am sfraid.

Q. Is not that an important matter? _
A. Well it is viewed with hindsight I em afraid,
but at the time - (interrupted.) 40
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Q. Was it not of some concern %o you that this
heap was continuing to approach the power line?
A, Well I don't know about continuing.

Q. Despite your orders you had given two months
earliexr?

A. It had extended from the point at which I had
given an order, yes.

Q. Was it not of some concern to you that the
heap was continuing to approach the power line
despite your orders that you had issued two
months before?

A. Yes.

Q. Did you attempt to see why this was so?
A. No, my action is to move the power line.

Q. There was one of two things happened, either
there had been a failure to comply with your
orders, or else there had been a change in the
nature of the slopc. The first thing, you could
have checked up by some inquiry to Mr. Clooney
could you not?

A. Well the first point was really answered by
the fact that the dump stop was missing, the dump
stop had been moved on my instructions on the
previous visit, that there was no more dumping
required at that point, so there could have been
no more Qumping or pushing over occurring at this
time.

Q. What do you say, there had been no more
materisl pushed over the edge during the
preceding two months?

A. I can't say trat for certainty.
have been.

There could

Q. Did you make ‘nquiries of Clooney to see
whether it had or not?
A. TNo.

Q. Did you not think that was important?

A. I did not think the history was important, I
thought the future was important, to stop it now
being removed.

Q. Was not the future important in as much as
you should take steps to make sure no more
material was pushed over the edge?
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A. I am not sure what answer you are requiring to

that.

Q. Did it occur to you to take steps to ensure no

more material was pushed over the edge on the
Thursday before the accident?
A. No I can't say it did specifically.

Q. It would have been a simple matter for you to
have issued a specific order to Clooney on the
Thursday?

A. TYes, although it had been issued.
standing instruction to all foremen.

It was a

Q. But it had not been complied with?
A. Well I am not sure it had not.

Q. There is no doubt that some more material had
gone over that edge in the last two months?
A. Yes, there is a doubt.

Q. On the day of the accident or after the
accident, was it you who issued instructions to
have a fence around this power line?

A. Well a fence top and bottom of the area, that
is the dump, yes.

Q. How uany men did you get on to that job?
A, Building the fence?

Q. Yes.

A, I think it was only a half-hour's job for an
electrician but it was not a fence in the sense
you mean. X

Q. It was something to keep people off that
section, to protect that section

A. Not physically. It was I think four notices
top and bottom saying Danger, 33,000 Volts.

Q. It would have been a very simple matter to
have done that on the Thursday?

A. Yes it would except on the Thursday it was
not as close as it was on the Sunday.

Q. But even on the Thursday it was in reach of a
man was it not?
A. Oh no, definitely not in reach.
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Q. Whet about a young lad walking down or walking
up with a piece of iron that they used to slide
down sandhills, was it in reach of that?

(Objected to; allowed.)

A. That is the only firm recollection I have in

my mind, that I said to myself it is not within
reach. I cannot be specific on heights or distances
or anything else. ‘

Q. Did you think it sufficiently important to go
and measure it?
A. No, it was not measurable.

Q. Did you think it was sufficiently importent to
walkNdown the slope a little bit?
A, 0.

Q. To see if it was in reach or not?
A. No, I viewed it from a nuuber of points at the
top.

Q. And you say it was not measurable?
A. Well in the seise you could not measure it
while the power was in the line.

Q. You could go close enough to get a better
estimate than looking at it from the top could you
not?

A. As I say, my cstimate was based on walking
around the top viewing it from an angle.

Q. What you said in your evidence-in~chief was
"I remember thinking they were out of reach."
What d4id you mean by that?

A. That a person could not even go close in
attempting to touch then.

Q. Do you mean no person could have touched then
by reaching up with his hand?
A. Yes that was She opinion I formed.

Q. Does that mean they were at least eight feet
away?

A. I think I have equated that to at least seven
feet but probably eight feet would be more like it.

Q. &ight feet away from the dump, that is what
you estimated it?
A. TYes.
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Q. There would have been no danger to you to walk
down the slope at that stage?

A. There would have been a danger because the
surface was quite hard. It was comprised of one-
inch chips of rock, clay, quite hard and quite
dangerous to walk down, very slippery.

i. go danger from the wires to walk down?
[ ] o.

Q. There would have been no problem so far as
going down and looking from underneath the wires
how much clearance there was?

A. Well as I have said, there was a problem in
walking down this very steep face.

Q. But it was loose was it not?
A. No, it conteins a fair amount of clay and this
had sealed and set.

Q. Was the surface of it the same on the Sunday?
Yes it was still quite dangerous to walk down.

A.
Q. BStill hard?
A. TYes.

Q. That seems to indicate does it not there was

no further material pushed over the top frou the

Thursday to the Sunday?

A. Well it could indicate that there was rain in
that period. This material set as soon as it has
rain on it.

Q. Until there was rain the material was very
soft was it not?

A. I don't know sbout soft. It was crushed rock
up to one inch in size with clay in it. It was
never soft in my opinion.

Q. It was loose so children could slide down it,
is that so?

A. I do not think that had anything to do with
the sliding, the sliding was because it was steep.

Q. But it was loose when first pushed over the
edge?
A. Initially, yes.

Q. Was it loose on the Sunday?
A. I cannot recall that. I do recall it was
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dangerous to walk down and I went down on an angle
for the same reason. It usually had a crust on it.

Q. Anyway, you dccided even on the Thursdeay,
although in your opinion this line was out of reach
of anyone, that there was a reason for urgency in
noving it%

Ad. TYes.

Q. What was the reason for that?

A. Well it might have been seven or eight feet
away, this was not a condition I could allow to
continue.

Q. Why? Did you think it was dangerous?
A. It was dangerous to the extent the condition
could worsen, the dump could alter in slope.

Q. So you felt on the Thursday there was a
condition of danger either by an alteration of the
slope or by some other reason to bring these power
lines within reach? Is that why you thought it was
necessary to do sunething?

A. I don't think it was a question of danger, it

was a question the% could not be allowed to continue
t

in that fashion. was either the dump or moving
the power line.
%. %t was a mattsr of urgency you have told us?

o es.

Q. 4And it was urgent because it was dangerous,
is that right?

A, No, that it could become dangerous, not that
it was dangerous.

Q. 4nd it could vecome dangerous of its own accord
by the movement in the slope, is that what you say?
A. Well I don't think I reasoned under what
conditions it cow.d become dangerous, I just did
not like - (interrupted.)

Q. Is it not that it could become dangerous
either because the slope might change a little or
else some more laterial might be inadvertently
dropged over the edge or pushed over the edge?

A. think it was more a matter it was not good
practice and 1 do not think the guestion of how,
why or could become dangerous - (interrupted).
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Q. It was a matter of urgency was it not because
in your view it could become dangerous of its own
accord, first of all?

A. I guess it could, yes.

Q. And it was also dangerous because some
employee either through being over-zealous or not
taeking enough notice of his orders could push more
material over, is not that putting it fairly?

A. I 4id not consider that, but in hindsight yes
that could have happened.

Q. That is why you asked for permission to do
zomeghing about it immediately.
L es.

Q. And looking at the position now of course, I
suppose you will agree it would have been better
to have put some notices up and perhaps even
fenced the area off? (Objected to; allowed.)
Looking at it now?

A. Well I guess it could have been better, I
don't know it would have been.

Q. Of course fairly soon after this accident the
line was in fact moved was it not?

A. Yes, in accordance with the decisions on the
previous Thursday.

Q. How long after was it before the line was
noved?

A. I think it was completed on approximately the
10th of the next month.

Q. That would be August?
A, Yes, within two weeks anyway.

Q. In this intervening period was there anything
further done to guard the area, apart from
putting these notices up?

A. Yes, we took two steps in the intervening
period. We erected notices at the top and the
bottomn of the dump and we brought in some quarry-
ing equipment and dug a road around to the bottom
of this dump and excavated some of this dump
material and we moved it.

Q. So you removed the danger as well by in effect
taking the dump further away from the line, is
that what you d4id?
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A. Well I don't know if we removed the danger because In the Suprene
we were working at a very dangerous condition to do Court of New

S0. South Wales
Q. What you did was increase the area between the No. 3
%umpngd the line? _ Transcript of
* ° Evidence of
Q. Were there workmen using these front end gtggizses
loaders in or around the area on the Friday? Collins J
A. I am sorry, which Friday? Evidence of
. . . Howard, K.C,
Q. That is the Friday before the accident. ’
A. Well not to ny knowledge, no. 19th May 1970
(continued)
Q. Or the Saturday?
A. Again not to my knowledge.
Q. Did you make any further inspection between
K e %hursday and the Sunday?
. 0.

Q. Dia you give any specific directions or
instructions after your inspection on the
Thursday?

A. Only in discussion with Mr. Clooney that the
stop had been removed and the dumping was to
finish on that area.

Q. Duuping was to finish?
A. Well duaping kad finished and it was not to
resune. -

Q. You repeated previous instructions, is that
what you say?

A. I don't know if it was a previous instruction,
it was a8 previous decision no more dumping was to
be carried out.

Q. Did you ask Mr. Clooney if some further
dunping had taken place over the edge?
A. Not until after the accident on the Sunday.

Q. On the Thursday you contented yourself with
saying to him "No more dumping at this point", is
that what you say?

A. It was a question of discussing the problem,
that I was going to Berrima to get the problem
solved and the dunp stop had been removed so no
more duuping could teke place. It was not an
instruction as stating to him what the problem was.
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Q. You were senior to him?
A. Yes.,

Q. Did you give any specific instructions to him
agoug not pushing any of this material over the
edge

A. DNo, it was an understood instruction.

Q. Well you expected he would not do anything so
foolish, is that the point?
A. Yes, certainly.

Q. How many workmen were there engaged on these 10
front end loaders?

A. In 1967 there could have been nine, perhaps
ten.

MR. LOVEDAY: Q. What time of the day was it that
you made your inspection on the Thursday, that is
the Thursday before the accident?

A. That was mid-morning.

%. gas Mr. King there with you on that occasion?

-] oﬂ

i. gid you see Mr. King in or near the area? 20
. No.

Q. And were there any workmen working in the
area with a front end loader?
A. No.

Q. Was there any workman in the area on the
Fridey with a front end loader?
A. Well, I could not say. 1 assume not.

Q. What about the Saturday, was there any work

going on on the Saturday in the quarry? _
A. I cannot recall that point, and I have not 20
checked it. As I said before, there must have

been some front end loader movement between the
Thursday and the Sunday.

Q. Well, is this the point, that one or other of
these nine workmen would have been driving a
front end loader on the Friday somewhere in the
works? '

A. TYes, probably all nine of them would have
been driving.
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Q. What, there are nine front end loaders? In the Supreme
A, There are three loaders and I have nine Court of New
employees driving them. South Wales

Q. There were no outsiders, no independent No. 3
contractors who were working with front end .
loaders in the area? ] ) %ﬁggggg:pgfof
A. Well, there were at the kiln side but I Witnesses

would not associate them with this activity. before

Collins, J.
Bvidence of
Howard, K.C.
19th Mgy 1970

Q. None at all? (continued)
A, None at all.

Q. And when you caume back on the Sunday were
there any signs of any of these heaps there?
A, No the area was completely cleared.

Q. What about the shape of the slope?
A. Well, I cannot recall identifying this.

Q. Was it any dififerent to what it was on the
Thursday?

A. I could not be sure on that point.

Q. But you could not be sure that there were any
heaps there on the Thursday?

A. Well, I could be sure by inference, not by
aotually visualising them in my mind, as I am
now.

Q. By inference, you mean construction?

A. Well, I mean I would have acted differently
if I had seen them nissing. It was known to the
forenan and to the end operators that these were
there for a purpose, and if I had seen them there
on the Thursday I would have acted differently to
what I did.

Q. The way you acted on the Thursday was to do
something as a matter of urgency?
A, To relocate the line.

Q. What other step would you have taken?
A, I would have found out who moved them and why.

Q. Didn't you Jjust say that you suspected that
someone else had pushed the material over the edge
to make it closer, in the last two months?

A. Well, it was 2 possibility that that had
happened.
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Q. You made no inquiries about that?
A. Not specifically, no.

RE-EXAMINAT ION

MR. McGREGOR: Q. You were asked about your
realisation, so it was put, that there was danger
on Thursday when you saw the wires in the
position you described.

Q. Up to that time, in all the years that you had
worked in this area and carrying out your

inspections, had you ever seen any persons on that 10
slope?

A. No, never.

Q. Never?
A. Well, yes, there was an electrician on that
slope cutting a tree down.

Q. I do not mean that. I mean have you ever seen
any strangers or trespassers or children?

A. No.

Q. You were also asked about the mess hall;

would you take the Photographs that are numbered 20
'mr' 'A2", and "A3"?

A. Yes. (Shown to witness.)

Q. And see if you can see it on any of those.
Just tell me yes or no to that question if you can
please?

A. Yes, I can see it on "A2".

Q. Is that the only one on which you can see it?
A. Yes, it is the large building in the middle of
the village.

Q. Will you put a line there and put the initials 30
M.H. on the lower margin?
A. Yes.

Q. Draw a line right down to the bottom.
A. Yes,

Q. Can you see the area where you understand
Granny's Chair or chairs to be?
A. Yes,

Q. Put down in the bottom of the margin "G.C."
and a line up to indicate it.
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A. Yes. (lMarks photograph.)

Q. You were asked about fences; at the time of
this accident was there a fence on the western
botton opposite or next to where the back shunt
cane out?

A. Yes, there was a fence along the western side
of the whole of trat rsilway embankment. (Photo-
graph as marked shown to jury.)

WIINESS: (While photograph was being shown to
jury.) That is the liarulan South Hall, not the
Mess Hall.

MR. McGREGOR: Q. Where is the less Hall- I
neant you to mark the mess hall, can you see that?
A. Yes, it is in this area.

Q. Will you take your pencil line up and continue
it on to where the mess hall is?
A. You only want vhe mess hall marked?

Q. Yes, you can Jjust mark it, carry the thing on
to the mess hall.

4. Yes. (Marks photograph.)

Q. And the first stop is the Marulan South Hell?
A, It is the Community Hell.

Q. Just take "Al" and "A3" into your hand. You
were asked about the sandhills. Can you see the
sandhills in "Al1"?

A. Yes.

Q. Is that the area where the blue line is?
A. Yes, it is where the biro mark is. (Shown to
jury.)

(Witness retired.)

FREDERICK ALLAN WESTON
oworn, exaumined. as undex:

MR, McGREGOR: Q. What is your full name?
A, Frederick Allan Weston.

Q. And your address is Barber Street, Marulan
South?
A. TYes.
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Q. You are shift foreman employed by the
iéfegdant company?
. €S,

Q. And you were empbyed by it in 19677
A, TYes.

Q. As a shift foreman?
A. As a shift foreman.

Q. And in that capacity would it be part of your
duty to give instructions you had received from

your superiors to the drivers of Euclid trucks 10
ind %ront end loaders?
R es.

Q. Zuclid trucks are a very large conveyance which
have a capacity of up to 30 tons?
A. Yes, that is right.

Q. And they are used when it is necessary to cart
the spoil or the matter reclaimed from the quarry
in tge defendant company's area?

A. es.

Q. Do you remember without specifying the 20
precise date - 4o you remember the accident that
involved Rodney Cooper?

A. Yes.

Q. Prior to the accident and in the week prior,
do you remember some instructions that you were

given?
A, TYes.
Q. By whom?

A. By the quarry foreman, Mr. Clooney previously.

Q. What were those instructions? 30
A. Those instructions were that no more fines
were to be tipped on or over the back shunt.

Q. Can you remember when you received those
instructions?

A. T received then at approximately round about
8.30 on the lMonday morning.

Q. When fines were dumped from a Buclid truck -

or anything else for that matter, is there a device
called a dump stop which is used with the truck? 40
A. Yes,
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Q. And the truck backs on to it and then it is
prevgnted from going any further than the dump
stop?® '
A. Yes.

Q. Was there ther an instruction at the coumpany
as to the use of the dump, when dumping from a
Buclid truck?

A. TYes.

Q. What was that instruction?

A, The instruction that all Euclid operators must
use a dump stop or anyone caught not using a dump
stop would face instent dismissal.

Q. Did you see the area of the back shunt during
that week?
A, Yes.

Q. What day, can you remember; I mean the week
preceding the accident?
A. On Tuesdsy morning and Thursday morning.

Q. Was the dump - had it before this been on the
right side before you walked down the back shunt?
A. More or less in the centre.

Q. Wes it still in that position?
A. S%till in position on the lMonday morning.

. Was it still in that position on the Tuesday?
- Yes.

. Did you go back during that week?
« Yes, I returned back again on the Thursday
orning.

. Well, was the dump stop there?
. The dqump stop had been removed.

Q. Did you see something else on the Tuesday or
the Thursday heaped up?

A. Yes, there was a hesp on the right-hand side
of your dump; it was more of a safety precaution.

Q. Which day did you see that?
A. It was there on the Tuesday morning and also
on the Monday morning.
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Q. And was it there - you said it was on Tuesdsy;
what about Thursdsy?

4. It was still there on the Thursday when I went
to check to make sure that the instructions were
carried out, that no loaders had pushed it over.

Q. You told us you received these instructions

from IMr. Clooney; what did you do when you had

those instructions given to you?

A. I went immediately to the dumping centre where
lorry operators and Euclid drivers were and 10
instructed them no more was to be dumped on top

or over the dump and whatever fines were left on

the dump were to be left there as a safety

precaution for rail trucks and that, breaking

away,

Q. On the Monday or Tuesday did you notice the
position of the electric cable?

A, TYes.

Q. In relation to the surface of the slope, from

XPe ?ack shunt down? 20
. es.

Q. How, on the Monday or the Tuesday, close did
it aggear to you?

. my opinion, I would say anywhere between 15
and 30 feet.

Q. 4And then 4id you notice it again on the
Thursday?
A, Yes.

Q. Well, how d4id it appear to be then?
A. It appeared to be still the same. 30

Q. And then did you hear about the accldent at
the weekend?

A. Yes, only verbally, late in the evening.

Q. That was on the Sunday?

A. That was on the Sunday, Jjust before I retlred
to have a sleep, before I resumed on the -~ I
started work at 10.3%0 that night.

Q. And then did you see the back shunt in that

area on the Monday?

A, Yes, I had a look at the back shunt on the 40
Monday, when it came daylight.
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Q. What did you notice about that heap of fines
which had been piled on the edge?

A. I noticed it had been removed and pushed over
the edge.

Q. What did you notice then about the proximity
of the wire to the surface of the back shunt?

A. The wires had chenged considerably, and they
were more, lower at the back.

Q. And how long had you worked in this Company?
A. 14 years.

Q. 4And had you ever seen dildren from time to
time in the company working area-
A. On the railway line, yes.

Q. Whereabouts?
A, That is behind the downside, up above your
loading bin and also -

Q. Do you mean on the other side of the bins to
the back shunt?

A. The other side of the bins, away from the
back shunt.

Q. 4And what had you done on those occasions when
you had seen them there?
A, I hunted them out of the ares.

Q. What aged chiliren, so far as you can recsall,
had you seen?

A. Anywhere from five to twelve, thirteen.

Q. On how many occasions have you seen them?
A. At least about six or seven times.

Q. Had you seen children on any other part of the

working area of the company?

A. T also hunted them out of the area of the old
fines dumping area, where we dumped occasionally
now.

Q. Where is that?
A. That is on the eastern side of the railway
line.

Q. Look at this photograph "Al" and tell me if
you can see that area which you have Just
mentioned. (Shown to witness.)

A. Yes, that is all fines area. (Indicating.)
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Q. Can you be a little more specifie?
A. That is on the eastern side.

Q. And I think you made a circle that includes
this bank on which there is a blue biro?
A. That is correct.

Q. What had you done when you had seen children
there?

A. I had also hunted them out of that area.
CROSS~EXAMINATION

MR. LOVEDAY: Q.
the bins area?
A, Above the bins area.

You say you had seen them near

Q. What, between the bins and the back shunt?
A. No, between the bins and the village.

Q. Was that during the week?
A. During the week.

Q. What about the weekends, would you be there at
the weekend?

A. Very seldom.

Q. Of course, during the week there is work
going on in and around the bins, isn't there?
A. That is right.

Q. And there are rail trucks being moved up and
backi forming trains and all this sort of thing?
A. es.

Q. 4nd, of course, there is a need to keep the
children out of the area while there is all this
sort of activity going on?

A, TYes.

Q. At weekends vhen the plant was not operating,

the position was a little bit different, wasn't {42

A, Yes.

Q. Were you over there at weekends?
A. Occasionally we worked weekends, very seldom.

Q. You did not live at South Marulan?
A, I live at South Marulan.
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Q. Well, you know that at weekends when the plant
was not working, children did commonly go over the
workings, didn't they?

A. They could do. I do not go down the quarry
area if I am not working.

Q. Well, the only time you hunted out, as you
say, was during working hours?
A. Yes.

Q. Tell me, do you know Mrs. Cooper's goats; do
you know of them?
A. TYes.

Q. They used to be tethered in positions wherever
there was feed over the area of the company's
i?ounds, didn't they?

« JYes.

Q. Down near the »ack shunt, beyond there, and at
other places? (Objected to; allowed.)

A. I would not know about behind the back shunt,
because that is only scrub and rock, so I 4o not
see why they would be down there.

Q. Where was the nearest place in that area where
there was any feed?

A. Above the bins, between the bins and the
village or on the eastern side of the township.

Q. Well, the goals used to be tethered down there?

A. That is right.

Q. And the Cooper children -
A. I have hunted the children and told them to
take their goats elsewhere.

Q. You told them to take their goats elsewhere?

A. Yes.

Q. What, they were eating your flowers, were they?
A. N¢, it is not that.

Q. Well, you saw the Cooper children looking after
the goats on the company property?

A. Yes.

Q. From time to time?

Aa YeSo
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Q. And they included, I suppose, Rodney Cooper;
%o ygu know Rodney?
. Yes.

Q. You saw him tending the goats from time to
time too?
A. Yes.

Q. Have you got any children?
A. Five.

Q. What are their ages?

A. The eldest one is going on 16; the youngest is
nine.

Q. And was your attention drawn to this power
line?
A. Not specifically.

Q. Were you told why there should be no further

dumping?

A. Yes.

Q. Who told you?

A. The quarry foreman.

Q. 1IMr. Cluny?

A. Thet is right.

Q. What did he say?

A. "I want no more fines dumped or pushed over
the dump, because there is a boundary fence of
Mr. Cooper running down the side of the dump".

A boundary fence?
I presume it was a boundary fence.

Q.

A,

Q. No more fines pushed over because there was a
boundary fence there?
A, Yes.

Q.

A.

Q.

Thet is all that was said to you?
That is the instruction I received.

In fact these fines had been dumped so that
they were going under and over part of the
boundary fence, hadn't they?

A. That is correct.

Q. DNothing about a power line at all?
A. No.
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RE-EXAMINATION

MR. McGREGOR: Q. I did ask you did you ever see

children on the working area, or words to that

effect, and you told me that you had seen them on

the railway line and then in the area of those

iandyhills which you indicated on the photograph?
o eSo

Q. Did you see them only on weekdays there?
A. Thaet is all, to my knowledge.

Q. Had you ever scen children on the company area,
on the working area at the weekends?
A. No.

(Witness retired.)

DOUGLAS THOMAS PHILLIPS
Sworn, examined as under:

MR. McGREGOR: Q.
Phillips?
A. That is correct.

Your name is Douglas Thomas

Q. What is your job with the defendant company?
A. £nd loader operator.

Q. And you live in the village of South Marulan?
A. No, Marulem.
Q

. How long have you worked with the company?
A. Approximately nine years.

Q. Do you remember hearing of Rodney Cooper's
accident?
A. Yes.

Q. Well, without being precise sbout what date
that was, do you remember that you, on the week
before it, were working at the company?

A. Yes.

Q. What shift were you working on?
A. Afternoon shift.

Q. And what were you exactly doing on the after-

noon shift?

A, It is classed as afternoon maintenance shift.

That is servicing end loaders, cleaning after, and
the dumps -
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Q. And did that include necessarily driving of
Xée gf the end loaders?
. Yes.

Q. And who was your immediate superior?
A. On afternoon shift we were left with
instructions.

Q. You were left with instructions?
A, Yes.

Q. But who was the man -
A. Mr. Pearson. 10

Q. And do you remember in that week, sometime
in the beginning of the week, getting some
inst§uctions from Mr. Pearson?

A, es.

Q. About what?
A. Removing a dump stop.

Q. Whereabouts was this dump stop?
A. It would be -~ the one in question you mean?

Q. Yes.

A. On the back shunt. 20
Q. What was the method of removing this article?

A. With the end loader it has a flat piece of

steel, that we pick it up with, the bucket of the
loader, and take it away.

Q. The dump stop has a kind of tongue on it,
hasn't it?
A. TYes.

Q. And the end loader is able by extending its
front, to hook under that tongue?
A. That is correct. 30

Q. And in that fashion it can 1lift it up and then
take it to any new position?
A. That is correct.

Q. Well, you got an instruction about moving the
dump stop which was on the back shunt?
A, Yes.

Q. Was there one or more than one there?
A. Only one.
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Q. Did you move it?

A, Yes,

Q. What day, do you remember, did you do that?

A. Wednesday. I am not real clear, but Wednesday

I think,

Q. Are you confident that it was Wednesday or are
you not sure?

A. It would be mid-week, but I am not certain of
Wednesday.

10 Q.And at that stage did you notice the position of

20

30

the powerline on the western side of the back
shunt?
A. No.

Q. Did Mr. Pearso='s instructions give you any
reason for moving the dump stop?

A. Other than thev were doing - discontinued
dumping there.

Q. When you went upon that back shunt did you
notice anything on the side, on the western side
of it, when you went up to remove the dump stop?
A. A row of fines that had been dumped out of the
trucks was the only other thing there.

Q. Where were they?
A. On the western side.

Q. Were they lying flat on the ground; how were
they placed?

A. It was a row of fines tipped side by side,
right around the edge of the dump on that western
side.

Q. Were they level, at ground level, or some
other way?
A, No, quite mourted up.

Q. They were mounted up?
A, Yes.

Q. How were they placed'in relation to the edge
of the back shunt?

A. It would be about three feet from the back
edge, to the edge.
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Q. In that position could you have driven =
Buclid truck, if you wanted to, any closer to the
edge than that?

A. With safety?

Q. Yes.
A. Not reszlly, no.

Q. Were they in such a position that any Euclid
truck that wanted to get closer to the edge would
have been stopped by the bank?

A. go other truck could tip over the bank, you
mean

Q. Yes.
A. No.

Q. I think you did not go back to this area at
any time reasonably close to after you heard about
the accident?

A. No, I have not been back to that dump.

Q. Over the years that you hsve been working on
these premises, have you worked sometimes at
weekends?

A. Yes, I have.

Q. And have you worked in only one portion of the
area or in various portions of the area?
A. In various portions.

Q. And does that include the backshunt area?
A. Yes, it would include that.

Q. I am not interested in anything after this
accident, but up to the time of the accident had
you ever seen children playing up in the backshunt
area?

A. No.

Q. What ebout on the railway lines in the
vicinity of the backshunt and the bins and then
north of that as if you were headed towards the
main railway line; have you ever seen young
children on the railway lines there?

A, That is previous to the accident?

Q. Yes.
A. No.
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CROSS=-EXAMINATION

MR. LOVEDAY: Q. You drove and sometimes serviced
an end loader, is that the position?
A. That is correct.

Q. VWhat was your main duty, driving or servicing?
A. On afternoon shift, both.

Q. Well, did &ou ever operate an end loader on
work on that back shunt extension?
A Yes, I have.

Q. 4And during what period?
A. Only when the material was built up and had to
be levelled off.

Q. Is this the position, that material was brought

up by Euclids, dumped in heaps somewhere near the
edge, and then the front end loader was used to
pustht over the edge and level it off?

A, es.

Q. Is that right; is that the operation’
A. Other than for when their dump stop was in
place, and then they would tip straight over.

Q. Well, if the Aump stop was in place, the
Eucl%ds would tip straight over the edge?
A. es.

Q. If the dump stop was not in place, the EBuclids
would tip in a heap and then the area would be
levelled out by the front end loader, is that the
position?

A. TYes.

Q. Had you worked on that area during the two
months prior to Rodney Cooper's accident?
A. I would have.

Q. 4And what work had you carried out during that
two months?

A, Just on that dump, only levelling out or
positioning.

Q. What do you mean by that, that these heaps
during that period of two months had been left by
Buclid drivers, is that right?

A. Yes,
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Q. And you had pushed them over the edge?
A. Yes.

Q. And up until the week before the accident, no
one had ever given you any orders, special orders,
about not dumping over the side of the dump where
iodn§y's accident occurred, is that so?

. es.

Q. And in fact, you had been pushing further
material over that face - can I use that term =
right up until the week before the accident, is
that right?

A. Yes, that is correct.

Q. And a week before the accident you were told
not to push any more material over the edge there,
is that the position?

A. From sbout mid-week, yes.

Q. From about the Wednesday before the accident
you were given the orders "No more material to be
push§d over the edge"?

A, es.

Q. 4And was any reason given to you as to why this
order was given?
A. No, not that I can recall.

Q. Well, did you work in the area on the
Thursday and the Friday?
A. No.

Q. Was there any other end loader to your
knowledge working in the area after you got that
order?

4. Not to my knowledge.

Q. Well, on the Wednesday you were told "no more
material to be pushed over this face" - looking
at it from the bins, that would be the right-hand
side, is that so?

A. Not exactly. I was not told there was no

more. They had finished dumping.

Q. JFinished dumping?

4. Yes.

Q. At that stage was it all nice and level?
4. No.
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Q. What was the position then? In the Supreme
4, There was a row - when I say a row I mean Court of New
loads tipped side by side on the western end, or South Wales
the right-hand side.
] . No. 3
§° %e:ow of loads on the right-hand side? Prenscript of
¢ ° Evidence of
Q. That is, looking at this, from the bins end? g:ggizses
A. TYes. Collins, J.
Evidence of
E. gg: towards the end of the back shunt? Phillips, D.T.
o . 19th May, 1970
Q. And the same sort of rows had been there from (continued)

time to time and as you have levelled out over the
Erecgding two or three months?
. es.

Q. Were you told that you were to level that off?
A. I cannot remember clearly whether I had received
an instruction to that effect, I am sorry.

Q. No one, as far as you can recall, gave you any
specific instruction not to level it; is that
putting it fairly?

A. TYes, I cannot recall getting any instruction.

Q. Of course, you did not have any children
living at South Marulan, your house is at Marulan,
is that correct?

A. That is so.

Q. Did you notice the powerline there?
A. Yes.

Q. On the Wednesday would it be correct that the
powerline was only about six feet away from the
slope?

A. I do not know.

Q. Are you able to give any estimate on how far
away from the slope the powerline was? (Objected
to; allowed.)

Q. Are you able to give any estimate as to how
far away from the side of the slope the power line
was on the Wednesday?

A. No.
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Q. You did see the powerline there?
A. Not on Wednesdsay, no.

Q. But on previous occasions when you had been
leve%ling off I suppose?
A, es.

Q. And had you noticed as you had been levelling
off on previousoccasions that the dump was
gradgally creeping closer to these powerlines?

A, es.

Q. And had you seen Mr. King out there from time 10
to time?
A. Not on that matter, I had not, no.

Q. No, but from time to time you had seen him in
that area when you were levelling?
A. Not on the dump area, no.

RE-EXAMINATION

MR, McGREGOR: Q. 7You told me, did you not, that

on this week you were on what was called the
maintenance shift?

A, Afternoon maintenance. 20

Q. But a maintenance shift?
A. Yes.

Q. Being on the maintenance shift, was it ever
part of your duties to do any pushing over or
levelling with a front end loader?

A, TYes.

Q. Did you that week do any pushing over or

levelling on the back shunt with a front end loader?

A, No, I am not clear, I am sorry. I could not
remember clearly whether I did. I removed the 30
dump stop.

Q. You remember that distinctly?
A. Yes, I distinctly remember that.

Q. And did you do any after removing the dump
stop?
A. No.

Q. Well, when you left with the dqump stop, was
the rest of the material then in position on the
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western or right-bhand side as ycu look down from
the bins? '
A. Yes.

Q. That was the last time, was it, that you werse
up there that week?
A. Yes.

Q. And had you ever seen Mr. King in that area?
A. No, I do not think I had.

(Witness retired.)
(At this stage further hearing adjourned
until 10 a.m. on Wednesday, 20th May, 1970.)

GEOFFREY COSGROVE
(Recalled on former oath):

HIS HONOUR: TYou are still on the oath you took on
Monday.
WITNESS: Yes.

MR. McGREGOR: Q. Do you recall giving an account
of a conversation you had with Mr., Cluny on the
back shunt?

A. TYes.

Q. At that stage you were looking at or over the
edge on to the slope?
A, TYes.

Q. 4And this all happened three years ago?
A, TYes.

Q. You did not make any notes about what you saw
then?
A, TYes.

Q. And what you did was to give the best of your
estimation of what you saw?
A. Yes.

Q. ILooking back?
A. TYes, an estimation.

Q. And will you agree that your estimation of the
distance necessarily would not be precise?
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A. No, I would not say that. I would not say it
would be exact.

Q. You did not go and measure it?

A. No, that is right.

Q. And not only that, it is a rather awkward
situation to judge a distance when you are looking
iownYthat slope at something which is raised up?

o es,

Q. Added to which that wire came in at an oblique
angle, if you follow me, towards the back shunt? 10
A. It came around this way.

Q. Let us assume the table is the back shunt; it
Ras %ot a slope going down?
. es.

Q. The slope varies slightly as to its angle, do
you agree?
A, Yes, I would say so.

Q. And then the wire came across, not parallel to

it but came across so that when it got up towards

the end it was closer than 50 yards back or 20 20
yards back?

A. Yes, it went alongside it like that. (Indicating.)

Q. It did go along the side, but it went at an
oblique angle, do you know what I mean by that?
A, No, I do not.

Q. Let us assume the table is the back shunt. it

came at it from the side so that it was further

from the back shunt than when it got up towards

the back shunt?

A. TYes, it was further away at one stage than at 30
the other.

Q. About that time 4id you see Mr. Gutzke, the
electrician, looking at this area?
A. He used to look at it frequently.

Q. Dia ¥ou see him looking at it?
A. No, reported it to Mr. Gubtzke.

Q. Did you see him up there at any stage at the

time that you looked at it?

A. He was at the bins, that is Just up a bit

further, but I 4id not see him. 40
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Q. Did you see him go up there and have a look
over about this time that you say you saw it?
A. Well, I could not swear to that.

Q. Will you agree row that the distance you saw
the wire from the side of the back shunt at its
nearest point at this time was approximately six
to eight feet?

A, Well, T only gave my estimation of approxi-
mately five feet, and therefore I would still say
that it was approximately 5 feet in my estimation.
It may not be in other people's estimation.

Q. You know there are other estimates, don't you?
A. I do not know. I only gave my estimation.

Q. I suggest to you that thinking over it, you
would agree that 5 ft. was not a good estimation
at all?

A, Well, it is only my estimation.
got a tape measure mind.

1 have not

Q. And you say that when you were there you never
saw Mr. Gutzke looking at it?
A. 1 cannot remember.

Q. Or Mr. King?
A, Mr. King used to go up there.

Q. But did you see him actually looking at it
about this time, at the area at the back shunt?
A. I cannot say that I did, because I was not up
there a great deal. I might be up there an hour
and go and I might be up there for half an hour
and go.

Q. You do specifically remember being told by IMr.
Cluny. "Do not dump any more"?
A. At that point up there, yes.

Q. 4And you did not dump any more?
A, No.

MR. LOVEDAY: Q.
Rodney's accident?
A. That would be six weeks to two months
beforehand.

When was that in relation to

Q. And 4id you do any more dumping between then
and the accident in that area? .
A. Possibly once or twice, but on the other side.
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. Where were you working for that two months?
Objected tb; allowed.)
A. Well, on various Jjobs. We had our trucks.
We might be at a place carting over-burden or
carting to the crusher, or if our trucks were out
we might be on smaller vehicles at the time.

Q. Anywhere in the vicinity of this back shunt?
A. Well, we drove past it.

Q. Did you see at any time other trucks dumping
in that area, during that two months?
A. Yes. (Objected to; allowed.)

(Wwitness retired).

ALLAN JAMES CHAPLIN
Sworn, and examined as under:

MR. McGREGOR: Q. Is your name Allan James
Chaplin?
A. Yes,

Q. Your address is Marulan South?
A. Yes.

Q. In 1967 were you the shift foreman at the
defendent company's works?
A, TYes.

Q. And that job, the job of shift foreman, was
alsoyone which was performed by Mr. Weston, was it?
A, es.

Q. And you two were the shift foremen?
A, TYes.

Q. Can you tell me the total number of employees
approximately working with the company at that
stage, I mean at Marulan South?

4. Roughly about 140, I would say.

Q. And was there a practice there for Mr. Cluny
to transmit orders to you foremen or to the men
directly?

A. Yes.

Q. Well, which was it; was it done both ways or
only one way?
A. Which?
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Q. I mean, supposing Mr. Cluny wanted to transmit
orders to Buclid truck drivers or front end loader
drivers, how would he do that?

A. He would give it to the foreman.

Q. That is you or Mr. Weston?
A. Yes.

Q. And you were still working with the company on
the weekend when Rodney Cooper had an accident
there?

A, TYes.

Q. And you actually did not go to the scene, did
you?

A. No, I did not. I was away at the weekend.
Q. JYou were away?

A, TYes.

Q. Before that accident 4id you hear Mr. Cluny
giveycertain instructions to you and Weston?
A, €S.

Q. What were those instructions?

A. That he wanted no more fines over the western
side of the back shunt, and that heaps of dirt
had been tipped to prevent this, and he 4id not
want it pushed over.

Q. And you heard him give those orders?
A. Xes.

Q. To whom did he give them?
A, Myself end Fred Weston.

Q. What did you do then as regards your operation?

Instructed Euclid drivers and loader 4drivers

that this was not to be done, pushed over or tipped

over on the western side.

Q. I want you to put your mind back to the last
time you were in the back shunt area before the
accident; when was that?

4, I would not be sure of the exact time, but it
would be about the riddle of the week.

Q. The middle of the week before?
A. Yes, but I am not sure of that.
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Q. Was it after you were given these orders you
mentioned?
A, Tes.

Q. When you went up there did you notice the
surface of the back shunt area on the western or
Xighghand side towards the end?

o es.

Q. And was that in the area where the - below the
top level of the back shunt?
A. Yes. 10

Q. What did you do up there?
A. The dirt had been tipped on the top:
still there.

it was

Q. Was it all levelled out?
A. No, all heaped up to prevent tipping.

Q. With dirt heaped up in that fashion, would it
be possible for anything to get close enough to
the edge to tip over?

A. No, this is the idea, to prevent this.

Q. Can you remember whether you saw the dump 20
stop there, or not?

A. I would not be sure but I think it was lying

on the eastern side. I would not be sure of this.

Q. Anyway it was not on the western side?
A. No, definitely.

Q. And then did you see on Monday the scene
where this accident had apparently happened?
A, Yes,

Q. What did you notice about those piles of stuff?
A. The piles were gone. 30

Q. 4nd do you know anyone who was told to push
them off?
A. No.

ﬁ. Do you know how that happened?
. No.

Q. ZLet me ask you about the wire; when you went
up there on that mid-week time that you told us
about, did you look over the edge?

A, Yes.
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Q. Could you see the wire? In the Supreme

A. Tes. Court of New
South Wales
Q. Have you any idea of what the distance

getzeen it and the surface of the slope of the No. 3
ack shunt was at the closest point? .
A. It would only be a rough guess, I woul? say %isgzggtpngf
18 ft. or so st least. X *
Witnesses
. . . before

Q. Did you look at it again on the Monday? Collins J
A, TYes. Evidence of

. . . Chaplin, A.d.
Q. What did you notice about the distance then D !
at the closest point? 20th May 1970
A, It was pretty close. (continued)

Q. Can you remember how close?
A. I am not sure, no.

Q. Was there a works instruction with which you
were familiar about the presence of children in
the working area of the defendant company's

works? (Objected to; allowed.)

A. Nct an outright instruction, but more or less
strangers, which I think includes kiddies, were to
be kept off the place.

Q. How long had you been a foreman?
A. Roughly ten years.

%. %hat goes back to 1960, does it, from now?
. €S.

Q. 4And during that time had you ever seen children
in the works area?
A. Only small kiddies.

Q. Whereabouts?

A. A couple of occasions, once they were in the
area of the office, that area, and I have turned
them around and headed them back home, and another
occasion, three little kiddies within the area of
our new diesel loco shed, that was on the ¢ld
departure line, and I headed them back.

Q. What did you say”?

A. They were near the new diesel locomotive shed,
the 0ld departure line, and I have headed them
back to the village.
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o ¥ell, you told them to get off, 4id you?
. es.

Q
A
Q. Those are two occasions?
A Yes.

Q. Looking at these photogranhs I show you, which

are exhibits "Al" and "A3", is it possible for you

to identify the areas where you say these children
were; let me just point this out to you, that,

first of all, Exhibit "Al" shows the blns, the

conveyor belt and the back shunt in the distance. 10
Do you follow?

A, Yes.

Q. And somewhere to the right cormer there are
some houses or office buildings. Do you follow?
A, TYes.

Q. Then the other one, Exhibit "A3", shows the
Rinsi taken from the other side. Do you follow?
. es.

Q. You can see the gorge, and you can see the

start of the back shunt on the right, but not the 20
end of it?

A. Yes.

Q. 4And you can see some housing up on the left?
A. Yes.

Q. Can you show on any of those photogrsphs
approximately where these children were when you
told them to get off?

A. The kiddies were up here, on the line, &nd
this area here, near the office.

Q. Will you take a pen and mark a circle, 30
putting a "K" in it, showing where these kiddies

wereY what you are marking is Exhibit "A3"?

A, es.

Q. Is it better to 4o it on "Al" or "A3"?
A. "A3", (Witness marks Exhibit "A3".

Q. Surround this with another pencil mark about
twice as big?
A. Yes. (Marks "A3")

Q. Is this the position, that you never did see
any children on the back shunt area? 40
A. That is correct.
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CROSS-EXAMINATION In the Bupreme
. Court of New
MR. LOVEDAY: Q. Was there some order given in South Wales
relation to dump stops and use of dump stops?
A, Yes. No. 3
3, There was? %sggzggngfof
- Tes. Witnesses
Q. What was the company order or ruling in 8§§§§§s J
relation to the use of dump stops? Evidence of
A, Dump stops had to be used when dumping. 2

Chaplin, A.Jd.

Q. In dumping, dump stops had to be used; was 20th May 1970
that the order? (continued)
A. That is right.

i. ¥as there some penalty if they were not used?
o eSn

Q. %n dumping at all, not Jjust dumping over the
edge
A. Yes, dumping over the edge.

Q. Dumping over the edge?
A. Yes, '

Q. What about dumping that was not dumping over
the edge? ,
A, No dump stop. In dumping over the edge, it
had to be done with a dqump stop.

Q. That did not apply to dumping any heaps not
over the edge?
A. That is right.

Q. 4And a lot of the dumping on this back shunt
area was dumping in heaps, wasn't it?
A. Yes, when the dump stop was not used.

Q. Whenthe dump stop was not used or was not
therg, the Euclid drivers used to dump in heaps?
A. es.

Q. Is that putting it fairly?
A. That is putting it fairly.

Q. And then the front-end loader would come and
level the area, pushing it until it started sliding
down the edge?

A. VWe had been instructed to do this, yes.
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Q. Actually the front end loader drivers would
not have to go too close to the edge, because as
soon as he pushed it somewhere near the edge the
material would slide down the bank?

A. He would push it over.

Q. Push it over?
A. Yes.

Q. And that was the way in which this back shunt

was being extended so as to lengthen the siding

behi@d the bins, is that right? 10
A. es.

Q. At some stage Mr. Cluny told you he did not
want any more material pushed over the western
side, is that right?

A. TYes.

Q. Would that be about a week before or a month
before or two months before the accident; how long?
A. I would not be sure of the exact amount of
time, but I think about a week or so before.

Q. Was that right up until that time material had 20
been dumped and pushed over the western edge?
A. Yes.

Q. Is that so?
A. Yes.

Q. 4And the slope would have been a slope, a
fairly steep slope, the natural angle or repose of
the material?

A. That would be right.

Q. Approximately what, 60 degrees?

A. About that, approximately. 30
Q. 60 degrees to the horizontal?

A. Yes, roughly about that, I would say-

Q. And this material on the western side was
actually flung over the face into Mr. Les
Cooper's property, wasn't it?

A. Yes, getting near Mr. Cooper's fence.

Q. It was flowing right over the top of it,
wasn't it?
A. That is right.
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Q. And that is the reason Mr. Cluny gave you for In the Supreme
not dumping any more material there, isn't it? Court of New
A. Yes, more or less. There was a drain there South Wales
too, I think,
. . | No. 3

ﬁ. ggthlng was said ebout a power line? Transcript of

. . Evidence of
Q. Or about the danger of a power line? gzgggzses
A, Not that I can recall, no. Co;lins J.
Q. And in fact you did not take much notice of Lvidence of

° . : Chaplin, A.Jd.
the power line, 4id you? )
A. %o, not reélly. 7 c0th May 1970
(continued)
Q. This 18ft. that you are talking about, is that
to the nearest point that is at right angles to
the gump or is it in a different direction to the
dump
A. On the eye view of it, I would say roughly the
distance between the slope and the wire, Just

roughly.
Q. At its closest point, 18 feet?
A, Yes.

Q. The closest point is the distance between the
wires and the slope on a line at right angles to

the slope?

A, Yes.

Q. That is the closesat distance?

A, TYes.

Q. And you say that is 18 feet?

A. Just roughly, looking at it, yes.

Q. The slope was 80 to 100 feet high, wasn't it?
A. I would not know how high it was up there.

Q. Would that be about right, 80 to 100 feet

high, this slope?
A, 1 do not think it would be quite that high,
in my opinion.

Q. What I meant to convey was that the slope
would be 80 to 100 feet in length but perhaps only
60 to 70 feet in a vertical direction from the
ground?

A. That could be so.
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Q. Would that be about the right estimate?
A. It could be.

Q. The slope brought up the level of about 60
feet or thereabouts, but the actual slope -

because it was a slope ~ would have been 80 to
100 feet?

A. It could have been, just roughly.

Q. To build up that slope 18 feet would have

taken some thousands of tons of material, wouldn't

it? 10
A. It is hard to say.

Q. %pread over 80 to 100 feet, do you follow?
A, es.

Q. That is what happens when you build the slope
up; it distributes the material all down the slope?
A. Yes.

Q. What was the length of this slope that was
being built up?

A. Roughly 80 or 90 feet, I suppose.

Q. I do not meen from the top to the bottom; I 20
mean in a horizontal position along the top, the

length of material where the material was being

dumped on the western side?

A. Oh, 70 or 80 feet.

Q. To build up an area 70 to 100 feet by 80 to
100 feet =~

HIs HONOUR: By what width?
Mr. LOVEDAY: By one foot.
HIS HONOUR: What width across?

Q. What was the width across this embankment? 30
A, 70 or 80 feet, I would say, roughly.

Q. No, that is going outwards; across it, how
wide was it?
A. I do not recall jus how wide it was.

Q. Well, a truck would go on to it, wouldn't it?
A, Tes,
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MR. LOVEDAY: Q. 100 feet?
A, At least 100 feet.

Q. So that this shunt was about 100 feet at least
wide?
A. Yes.

Q. And the dumping on the western side was over
an area of 70 to 80 feet, is that right, near
where these wires were?

HIS HONOUR:
length?

MR. LOVEDAY:

What do you mean by area; do you mean

The length in a horizontal direction.

Q. Would you perhaps draw for me the section
where this back shunt was being extended so as to
indicate where the dump was?

A, I would say that area along there would be 70
to 100 feet approximately; that is just a rough
estimate, and 30 feet there. (Indicating.)

Q. What are these two lines; are they railway
lines?
A. Railwey lines.

Q. Well, was there a terminal point on these
railway lines?
A. Yes,

Q. What a buffer or something; what was at the
end?
A. A sleeper.

Q. Well, just draw the sleeper in so that we know
where the railway lines finished. Well, the
railway line went right up to the sleeper, did it?
A. Pretty well.

. Where did the trucks go in to do their dumping?
Across the line.

. ACross the line?
Yes.

Q
A
Q
A

Q. Well, was the shunt being sent in this direction

or that direction?
A. Both directions, more or less.
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Q. And is this north up here and west over there?
(Indicating.) )
A. West there. (Referring to sketch.)

Q. Well, let us put a little mark up here, which
is west, there?
A. Yes., (Marks sketch.)

%. What is this measurement, approximately 30
eet?
A. From the edge to the line, yes.

Q. That is horizontal?
A. Yes.

Q. And then there is a slope going down from this
point here, is there?
A. Yes.

Q. Down towards Cooper's fence?
A. That is right.

Q. We will mark Cooper's fence down here, is that
right?
A. Yes. (larking sketch.)

Q. And this slope, you say, would be about 100
feet?
A. That would be right.

Q. It also extended beyond the end of the railway
line, didn't it?
A. Yes.

Q. Well, extend it beyond where it went?
A. Yes. (Witness marks sketch.) This would be

roughly.-

Q. And was dumping going on all around the
circumference of that?

A. Yes, I am not sure. I think dumping was
going on here as well. Dumping was going on to
fill around the back of the sleepers.

Q. I will put "dumping" on all of this, is that
right?
A. Yes. (lMarking sketch.)

Q. Is that right?
A. Yes.

10

20

30
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Q. Now this section along here on the western
side was 70 to 100 feet?
A. That would be rough, yes.

Q. Where dumping was going on?
A, TYes.

Q. Would that be correct?
A. Yes.

Q. What I am putting to you is that to an area
approximately say, 70 feet by 80 feet by 1 ft.
thick of material, how many tons of this matexrial
would be involved in that?

A. I would not know. It all depends how far it
ran down.

Q. But the material would distribute itself all
away down this slope, wouldn't it, to build this
slope out one foot would mean if the material was
all at its natural angle of repose, putting one
foot of material all over this slope?

A. I do not suggest it would all run to the
bottom though.

(Abovementioned sketch tendered and
narked Exhibit "1".)

Q. You see what I am putting to you?
A. Tes.

Q. If you want to build up this slope by one foot,

in other words, to bring it one foot closer to the
power lines, it would have required a quantity of
material represented by roughly 80 feet by 80 feet
by one foot, wouldn't it? (Objected to; rejected).

Q. Did you have a look at this area after the
accident?
A, Yes.

Q. Would you agree that the pile, that is the
dump area on the western side, was then only three
to four feet from the wires?

A. I would not just be sure how far it was. I
would not be sure of the distance. It was close.

Q. Would it be about right?
A. Approximately, yes.
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Q. And only a week before, in your estimstion it
was 18 ft. from the wire?
A. Yes.

Q. Had you been on duty during that week?
A. Yes,

Q. Had there been there a large amount of
material, dumped in that area during that week?
A. Not to my knowledge, no.

Q. Well, who was in charge; was it you or was it

Mr. Weston, or who was in charge of dumping in 10
the area?

A. It could have been anyone on the day shift.

I was on night shift.

Q. Was it your responsibility on night shift?
A. Yes.

Q. What about on night shift; was there any

material dumped in that area in the week prior to

the accident on night shift?

A. I would not be sure. I cannot recall. We

only dump when necessary, and I cannot remember. 20

Q. Did you make any close inspection during that
week?

A. No.

Q. Wasn't it part of your job?
A. No, not if we were not dumping, it was not.

Q. Did Mr. Cluny or Mr. Howard or anyone say
"Keep a very special watch on that area to see no
more material is dumped over"?

A. Not that I can recall, no.

Q. Did anyone say to you at any time before the 30
accident, "Watch out for the danger of these
transmission lines"?

A. No, I di not remember.

Q. You would be speaking to Mr. Howard, I suppose,
practically every day, wouldn't you?

A. Pretty well. It all depends. Not on night
shift, no.

Q. Did you speak to him between the Thursday
prior to the accident and the accident?
A. No, not that I can remember. 40
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Q. Well, if you did not speak to him, was that
because you were on night shift?
A. That would probably be the reason.

Q. And if IMr. Howard had eny instruction for you,
I sugpose he would put it in writing, would he?
A, es, it would go through the -

Q. Was there any written instruction given to you
after Thursday about danger of dumping on this
area?

A. No, not that I can recall.

§° gell, you would recall it, wouldn't you?
. eSo

Q. Was any instruction given to you through Mr.
Cluny or anyone else, at any time, about the
danger of dumping on this area?

A. No.

Q. There was, you have told us, a departmental
instruction or a company instruction about that
strangers should be kept off the place?

A. TYes.

Q. Is that right?
A. That is right.

Q. Well, you would not call the children of an
employee strangers, would you?

A. Not really. They would come into the part of
trespassers.

Q. Do not worry about the law - (Objected to.)

Q. I am only asking what you understand by the
term strangers; you would not regard a child of an
employee as a stranger, would you?

A. No, not as a stranger, no.

Q. 4And all that you were concerned about when you
told little children, toddlers and so on, to go
out of the way, was to keep them out of any
possible danger?

A. Jor the children's safety, that is correct.

Q. And that was when you were working on your
shift, I suppose?
A. That is right.

In the Bupreme
Court of New
South Wales

No. 3

Transcript of
Evidence of
Witnesses
before
Collins J.
Evidence of
Chaplin, A.d.
20th Masy 1970

(continued)



In the Supreme
Court of New
South Wales

No. 3

Transcript of
Evidence of
Witnesses
before
Collins J.
Evidence of
Chaplin, A.J.
20th May 1970

(continued)

158.

Q. When they were moving vehicles around and

there was plenty of activity going on; that is so,

isn't it?
A. Thet is right.

Q. But, of course, the position was very
different at the weekend, wasn't it, when there
was no work going on?

A. That would be right.

Q. Did you ever go over the area at weekends?
A, DNot unless I was on duty.

Q. Not unless you were on duty?
A. No.

Q. Didn't you ever go out perhaps to have a walk
in sgrrounding fields or countryside?
L J o.

Qe To trap rabbits?
Ao NO.

Q. Do you have any children, yourself?
A. Two.

Q. How o0ld are they?
A. One is 7% now and the other is three months.

Q. Did you ever go on to the company area at
weekends, except on duty?

A. No.

Q. Did you ever see any goats around?

A. Yes, Mr. Cooper had goats.

Q. Mr. & Mrs. Cooper?

A. Yes.

Q. Did you ever see the Cooper children tending
the goats?

A, Yes.

Q. You did not hunt them off, did you, when they
were tending the goats?

A, Well, they were grazing behind the cottages
there, I did not have to.

Q. Well, they also used to graze on the company
work srea, where there was any feed, didn't they?
A. I do not know what you call the company area.
They were behind the homestead there.

10



10

20

30

159.

Q. Well, that is all the company area, I suppose,
isn't 1t?
A, TYes.

Q. How far out does the company area extend; can
%ou see it on Exhibit "A2", the photograph?
Objected to; withdrawn.)

Q. Are there fences fencing off the company area
from the surrounding properties?

A. I would not be sure on that. I am just not
sure on the leases, on the boundary lesses of the
company property.

Q. You are not sure on the boundaries?
A. No.

Q. There is = fence between the company's property

and Mr. Les Cooper's isn't there, on the western
side?

A, There is a fence there but I am not sure
whether the company's lease runs into Mr. Cooper's
or not.

Q. You are not.sure?
A, No, I am not sure on the boundaries.

Q. You see the photograph, Exhibit "Al" (shown to
witness)?
A. TYes.

Q. What is this area down here on the left?
A. That is the quarry magazine area there and the
road going to it.

Q. That is beyond the back shunt, isn't it?
A. Along a fair way. Yes, well over in the
distance.

Q. Did you ever see any of the Cooper goats down
there?

A. No.
Q. You did not?
Ao NOo

Q. Well you do not know where the fences were or
where the boundaries of the Company's leases were,
is that the position?

A, Yes., I know the fences but I am not sure
where the boundaries come into it.
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In the Supreme RE-EXAMINATION
Court of New
South Wales MR. McGREGOR: Q. You were asked about commands
being passed down?
No. 3 A, TYes.
%gggzggngfof Q. And you can assume that we know here that
Witnesses Mr. Howard was the superintendent and Mr. Cluny -
before he was the next one below him?
Collins J. A, That is right.
3;;%5?;6 Z?J Q. And did you gentlemen come next after Mr. Cluny?
20th Ma§ 1576 A. The face foremen, Pearson, and the shift 10
foremen.
(continued)
Q. And then you and Weston?
A, Yes.
Q. And they were the foremen in the works at that
time?
A. TYes.
Q. You were asked questions about children and
strangers?
A. Yes.

Q. Whether you regarded them as strangers or not; 20
did you ever fail to send them off the works area
whenNyou saw them?

A, O,

Q. And when you were working at weekends or saw
them there at weekends or week days, did you send
them off?

A. I would have done but I have never seen thenm
there at the weekends, but they would have been

sent off.
(Witness retired). 30
Evidence of TREVOR PEARSON
Pearson, T. Sworn, examined as under:

20th May 1970
MR. McGREGOR: Q. Is your name Trevor Pearson?
A, Yes,

Q. And do you reside at Marulan South?
A. Yes.
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Q. 4And you were the face foreman of the defendant

company?
A, Yes,

Q. At Marulan South?
A. Yes.

Q. Well, you were the face foreman of the
iefe§dant company in 19677
o es.

Q. 4nd you Jjoined the company, I think, in 19527
A. That is correct.

Q. And do you recall the time of the accident
that Rodney Cooper had, without being precise
about the date?

A, TYes, I do remember it.

Q. I mean you remember hearing about it?
A, Yes.

Q. And you were not at the site or near the site
whenNit happened, were you?
A. O.

Q. And before the accident, in the week before or
at any time before, did you hear some instructions
passing between Mr. Howard and Mr. Cluny?

A, Yes, I was present when Mr. Howard gave !Mr.
Cluny instructions, approximately two weeks before
the accident I would say.

Q. Well, what was said?

A. That a row of fines was to be dumped around
the edge of this back shunt, the dump stop to be
removed and tipping over and dumping was to cease
in this area, because of the power line and
because we had extended this as far as we

wanted it to go.

Q. 4And d4id you then hear those instructions
conveyed to anyone else?
A, No, I cannot say that 1 did.

Q. You cannot say that you d4id?
A. No.

Q. Was it part of your duties to convey them to
anyone else?
A. Not directly.
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Q. But indirectly?
A. TYes, to the loader operator, possibly on
afternoon shift.

Q. And 4id you do that?

A. I daresay I would have done, both by written
instruction and verbal, but I cennot say "Yes, I
do remember this".

ﬁ. %ou cannot remember that precisely?
. No.

Q. Who was that person? 10
A, It would be Doug Phillips, Mr. Phillips.

Q. From the time you have been there at these
works, what was done if children were seen on the
works area at any time, whether at weekends or
week days?

A. Well, they were immediately chased away from
the ares.

Q. 4And have you, yourself, chased children off
that area?
A. On occasions, yes. 20

Q- On week days or weekends, or which?

A. Vell, both. On school holidays you would
chase children away on some occasions, and at
weekends.

Q. And on your job are you there occasionally at
weekends, or were you in those years?

A, Yes, I would say that I would go down the
quarry at least on one or either of the two

days.

Q. Have you got any idea how many occasions, say 30
in 1966 and before this accident -in 1967, you saw
children on the area, on the working area?

A, Well, Icouldnot say precisely, but on several
occasions, yes, I would have seen children in the

area.

Q. And what d4id you do?
A. Well, chase them off the job.

Q. Can you remember now precisely where you saw
them?
A. Yes, I can remember coming in contact with 40
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children in the actual quarry site itself, around
in the railway line area on the northern 81de of
the loading bins, and in the vicinity of No. 7
conveyor.

Q. Look at these photographs; the gquarry area
itself, I am showing you; is that much like the
quarry area down here?

A. Yes, that is the excavation.

Q. You said something about that railway line
north of the bins; can you see that area in
Exhibit "A3"?

A, Yes, that would be in this area here.

Q. That is where you see "Railway Trucks" to the
left of the bins and to the left side of the
photograph?

A. Yes.

Q. And then you said in the vicinity of the
conveyor belts?
A. TYes.

Q. Can you see that in Exhibit "A1"?
A

Yes, that would be this area here. (Indicating).
Q. Well, the conveyor belt is that long cylindri-

cal looklng contrivance going from some buildings
towards the left of the photograph, up to. the
bins on the right?

A. Yes, that is correct.

Q. At any stage, did you ever see children, week
days or weekends, in the vicinity of the back
shunt?

A. No, I cannot say that I have.

Q. There has been reference to a Mr. Ciuny; did
something happen to him about some weeks ago?
A. Yes, Mr. Cluny had a heart attack.

Q. Where did he go?
A, About three weeks ago he was admitted to
hospital,

Q. Whereabouts?
A. In Goulburn.

Q. Did you visit him there?
A. Yes, I visited him there.
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Q. When did you last see Mr. Cluny?
A. ILast Sunday night.

Q. Well, whendid he come home from hospital?
A. Last Saturday morning.

Q. And you saw him last Sunday, that is two or
zhreg days ago?
° es.

Q. Is he back at work since?
A. Not yet.

Q. What did you observe; what did you notice
about his condition.

A. Well, the man was heavily sedated. He could
not hold a normal conversation, because he would
get lost, and his eyes were very dull and drowsy,
and it took him all his time to walk, say, about
30 feet from a lounge room to a dinner table.

CROSS~EXAMINATION

MR. LOVEDAY: Q.
here today?
A. That is correct.

Mr. Cluny is apparently not

Q. Is Mr. Creswick, the safety officer, here?
A. Yes, I saw him out in the corridor, yes.

Q. He is here?
A, Yes.

Q. Are there any other officers from the company
here? (Objected to; allowed.)

Q. Are there any other officers of the Company
here?
A. 7Yes, there is a shift foreman outside.

Q. A shift foreman?
A. Yes.

Q. What is his name?
A. Mr. Chaplin,

You say that on occasions you did see children

%ﬁ various places on the company property?
A. That is correct.

10

20

30



10

20

30

165.

Q. You mentioned seeing them in the vicinity of
the conveyor?
A, Yes.

Q. How far would that be from the back shunt?
A. Probably 3200 yards.

Q. And did you also see them on the dumps,
sliding lown the dunps? (Objected to.)

Q. Did you ever see children playing on any dumps
on the property?
A, On a fines dump, yes.

Q. There were a number of fines dumps, weren't
there?
A. That is correct.

Q. Whereabouts on the company property were these
fines dumps?

A, Well, one was facing the main office; the
other one was on the back shunt. This was at the
end of the railway line. These were the only
fines dumps that were being used.

Q. So, you saw them playing on the fines dump
near the office?
A. Yes.

Q. Or on the back shunt?
A, On the fines, near the dump =~

Q. What were they doing on the fines dump near
the office?

A, They were sliding down the fines. Sometimes
they used a sheet of iron and made a sled out of
ito

Q. Did you see that on more than one occasion
A. Yes, on a couple of occasions I noted it and
chaged them away.

Q. They were not doing any harm. (Objected to.)

Q. Were they interfering with the company works
at that stage?
A, No.

Q. Was that a work day you chased them away, when
you saw them?
A. Yes.
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. Not a weekend when there was no work going on?
. No, I could not then -

. Have you any children?
. Three.

. What ages are they?
2., 19, 17%.

. Well, do you know where Granny's Chair is?
. Where?

Granny's Chair is?
. Granny's Chair? 10

Q
A
Q
A
Q
A
Q
A
Q
A
Q. Yes.
A. I cannot say that I do.
Q
A
Q
b
A
Q
L
A
Q
)
A

How long have you been living in South Marulan?
Six years.

L

. JIn 1967 you told us you heard some orders
ing given to Mr. Cluny?
. That is correct.

Was there any mention in those orders about
es Cooper's fence?
. It could have been but I cannot recollect it. 20

. Wasn't that the reason given for the no more
mping on the western side of the back shunt?

. DNot that I can recall. It may have been.

Q. Well, wasn't that the reason given rather
than something to do with the power line?

A. No, I believe it was the power line, that
this was being considered.

Q. Well, was the power line mentioned?
. It may have been.

o

A
Q. You cannot recall one way or the other? 30
A. Not specifically, no.

Q. And you camnot recall whether Les Cooper's

fence was mentioned or not? )

A. Well, Mr. Cooper's fence has been mentioned on
several occasions.
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Q. 4And up until when this conversation occurred
had you noticed any dumping continuing on this
back shunt area?

A, No, I had not.

ﬁ. %S it part of your duty to supervise this area?
(-] 00

Q. TYou are not working down that lower section;
X?u gre at the quarry site, is that right?
. es,

Q. This area was at the top level or higher level?
A, TYes,

Q. 4nd 4id you have a look at the power line,
yourself, when you heard this conversation?
A, No, I had no cause to go there.

Q. Where did the conversation take place?

A. This is something I could not even be sure of.
It may have been at the main office. It may have
been at the foreman's office, down the bottom, in
the bottom level of the quarry.

Q. You are not very clear either as to the place,
the time or the content of the conversation, is
that the position?

A, That is correct.

RE~EXAMINAT ION

MR. McGREGOR: Q. You have told us, as 1 under-
stand you, that you saw children on that fines
dump and only that fines dump which is near the
office, is that right?

A. That is correct.

Q. Will you look at those photographs that are

shown to you, exhibits "Al" to "A3", and see if the

fines dumps are in those photographs?
A. Yes, I think I can pick it out.

. Which one have you got?
. This one. (Indicating.)

That is Exhibit "A3"?
Yes.

O O
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Q. Whereabouts are you indicating?
A. They would be gliding down this side of the
fines, just facing the main office,

Q. Does that one show it?
A. No.

IR. McGREGOR: It happens to be on Exhibit "A3"
at the point where there is an arrow already
pointing down. (Shown to jury.)

Q. How far would that be from the back shunt,

from the end of the back shunt where this 10
accident happened?

A. 600 or 700 yards.

(Witness retired.)

ROY SEPTIMUS CRESWICK
oworn, examined as under:

MR, McGREGOR: Q. Your name is Roy Septimus
Creswick?
A. Tes.

Q. And your address?
A. 68 Charlotte Street, Ashfield. 20

Q. And you were formerly the welfare and safety
officer employed by the defendant company?
A, TYes.

Q. And for how many years did you hold that job?

A, DNearly nine years.

Q. And were you in that position in 1967 ?

A. TYes,

Q. And 1966, for that matter?

A. Yes.

Q. When did you join the company's staff? 20
A, In 1961.

Q. 4And was there in 1967 a process of organising

the employees into safety groups for the purpose
of lectures or discussions?
A. In what year?

Q. In 1966 and 19677
A. No, that started years before that.
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Q. Was it in existence in 1966 and 19677 In the Supreme

A, Yes. Court of New
South Wales

Q. When had it started?

A. It started in 1961 or earlier. No. 3

Q. And was it confined to any one group of gsgggggipthf

employees or were all employees in one or other Witnesseso

groups?

A. Well, there were six different groups before

Collins J.
Evidence of

Q. And in those groups were matters discussed ggggwﬁck,lg5g.
relating to safety of company operations? ay

A, Yes. (continued)

including truck drivers and quarry staff.

Q. And was there any instruction given to
employees who were also fathers?

A. Yes, the subject of home safety was mentioned
whenever possible.

Q. Well, what were they told; I am not talking
about how the fathers themselves behaved on the
worke, but what else were they told. (Objected
to; allowed.)

Q. Well, what were the fathers to0ld?

A. There were occasions when the children came
near the working srea and the fathers concerned
were told that they should not be there, and when
necessary I and other foremen told the children
to clear out.

Q. And apart from those meetings was there a work
instructions about children being on the works?
A. There was a very definite instruction.

Q. 4nd what was that to do?
A. That they should not be near the works; they
should remain within the precincts of the village.

Q. And from time to time have you, yourself,
spoken to children on the works area?
A. Yes, I have.

Q. Did you know the Cooper children?
Ao Yes.

Q. Had you ever spoken to any of those?
A, Yes, I had.
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Q. Telling them to do what?

A. To go back to their village or their play-
ound. There were plenty of playing facilities

in the village, and they had no right to be near

the railway line or near the working area.

Q. Whereabouts have you seen them?

A. Well, it was mainly near the railway line
east of the loading bins and down towards the
back shunt and further up towards what we know as
the fettlers' shed.

Q. Have you ever seen any children at all on the
back shunt down where the accident happened to
young Rodney Cooper?

A. No, never.

Q. And spart from those areas that you mentionsd,
have you seen children from time to time in the
works area, over the nine years that you were
there?

A. Yes.

Q. And what did you do every time you saw such
children?
A, Well, I told them to go away.

Q. You knew this area; you are not employed at
the compeny any more, are you?
4. No.

Q. And you knew this area including the area
where the bins are, down to and including the
back shunt?

A, Yes.

Q. And around the lower quarry area?
A. Yes.

Q. And up to the fines dqump and the rear of the
office?

A. Yes.
Qe Did you know that total area?
A, Yes.

Q. By the way, was some of it fenced? .

A. Yes, there was a portion fenced. The fines
dump, as we know it -~ there was a fence cutting
off or protecting anyone from falling over the
edge between the fines dump - there is a road
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going down to the spares dump. Now, there is a
fence going right down along there to protect
anyone there, from going over.

Q. Well, was there any fencing anywhere else
around this works area?

A. TYes, there was fencing on the western side
down in the valley, and up around too. That was
mainly for stock purposes. There was quite a lot
of fencing there.

Q. Was there a fence completely around the total
works area?
A. No, not totally.

Q. Supposing you had attempted to put a fence
around there would there be any problem?

A. Yes, there would be a great problem on the
eastern side; you would have the Shoalhaven Gorge
there, and it would be impossible to fence that
section. That is a natural barrier.

Q. What about the actual works area; if you had
attempted to put posts in the ground, what would
have been the problem?

A. 1 do not think there would be any actual
problem of putting the posts in.

Q. What about the other part, down below, on the
west and south?
A. The terrain is extremely rocky in places.

Q. You mentioned the fence near the fines area?
A. Yes.

Q, Can you see that area in Exhibit "Al" that I
Ehowxggu? (Shown to witness).

Q. Where is the area in which you describe there
having been a fence?
A. This is a village. (Indicating.)

Q. You point to that area in the middle of the
photograph on the left side?

A. Yes, where there was an old quarry.

Jury.)

Q. There was a fence, was there not, at the back
of some of these buildings here in the bottom
right-hand corner?

A. Yes, that is the railway line.

(Shown to
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Q. What are those places there?
A. They are the houses in the village.

Q. %hey are in the bottom righthand cornmer?
A, es.

Q. You spoke about speaking to some of the
Cooper children; did you ever speak to Mr. Cooper
about his children?

A. TYes.

Q. What did you say to him? (Objected to; 10
allowed.)

Q. What did you say to him?

A. I told him one or however many were involved

were too close to the railway line area and were

where they should not have been, and I told them

to clear off home.

HIS HONOUR: Q. Was that speasking to Mr. Cooper
or to the children?
A. Speaking to Mr. Cooper.

Qs You told him to tell his children to clear 20
off?
A. Yes.

CROSS-EXAMINATION

MR. LOVEDAY: Q. Were you the only safety officer
at Sguth Marulan employed by the company?
A. es.

Q. May I take it that your duties were concerned

with seeing to and trying to minimise any danger

that might threaten the men, or indeed anyone? 50
A. Yes.

Q. Any dangerous situation that occurred?
A, Yes.

Q. It was your duty to attend to that, is that
right, that is provided you knew about it?

A. If I saw a hazard I reported it to the
superintendent or the foreman.

Q. I do not mean that you personally had to get
to work and eradicate it, but it was your duty to
try and eradicate hazards?

A. Yes.
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Q.? Or arrange for them to be eresdiceted, is that
§0
A, TYes.

Q. 4nd I suppose it was the usual practice, was
1t, for you to be told about any hazard or danger?
A. TYes, I was alweys - or mostly I wes informed of
any hagzards.

Q. Did anyone tell you about a hazard of a 33,000
volt electricity line in close proximity to the
slop§ of the dump?

A, O.

Q. Did you know about this dangerous situation
only after -~ (Objected to.)

Q. Well, 4id you know about a power line being
close to the slope of a dump before the accident
happened to Rodney Cooper?

A. I knew of the 33,000 power line, but I was
transferred to Berrima approximately a year before
this incident occurred, but I was still safety
officer at Marulan in as much as I conducted all
the safety meetings and I attended to any follow
up matters regarding safety.

Q. Do you mean to say you were not at South
Marulan in the year 19677
A. No, I was at Berrima.

Q. Was there any safety officer at South Marulan
in 19677 -

A. Not at South Marulan.
Berrima,

I did the work fram

Q. You did the work from Berrima?
A. Yes.

Q. Well, whether you 4id the work from Berrima or
not, you were the safety officer?
A. TYes.

Q. Well, did anyone tell you of a dangerous
situation with a 33,000 volt electricity line?
A. No.

Q. Did you have a look at it after the accident?
A. Yes, I had a look at it later.
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Q. When did you first see it?
A. It would be a couple of days after.

Q. And when you saw it what, if anything, had
been done to render it less dangerous?
A. Well, the area had been marked off.

Q. What, with signs, "Danger"?

A, TYes.

Q. And something - what, like a fence, was it?
A. Yes,

Q. Anything else at that time?

A. No, I do not think so, I cannot remember

ciearly.

Q. If your attention had been drawn to it
beforehand would you have taken some measures?
(Ovjected to; allowed.)

A. I would have spoken to the quarry
superintendent.

%. ¥hat, with a view to getting something done?
o es°

Q. And was part of your duty to see not only to
the safety of the employees but the safety of
children or children of employees, people that
might come in on the works, sort of thing?

A. Yes, if they walked on the works it was
definitely my duty to see that they were hunted
away from the place. They were not supposed to
be there, but part of the safety programme
included the safety at home, and we tried -

Q. If you had known about this dangerous
situation of the power line, would you have done
something about that? - (Objected to.)

HIS HONOUR: Wait until we hear what the question
is before you object, and then I will rule on it.

MR. LOVEDAY: Q. Would you have done something
about the protecting of children of employees.
(Objected to.)

Q. Would you have done something about protecting

the children of employees?

(Objected to;
withdrawn.)
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Q. If you had known that there was a 33,000 volt
line close by - by close, I mean four, five or six
feet, in the vicinity - from the slope, would you
have done something about protecting children of
employees? (Objected to.)

HIS HONOUR: I do not follow that question.

MR. LOVEDAY: Q. If you had known that this 33,000
volt power line was approximately in the same
position as when you saw it two days after the
accident, if you had known of that situation before
the accident, would you have done something to
protect children of employees. (Objected to;
rejected.)

Q. If you had known that there was a power line,
33,000 volt power line within touching distance of
a dump slope, would you have done something to keep
people away from it? (Objected to; allowed.)

A. Yes, I would have spoken with the quarry
superintendent.

Q- Is that all?
A. Well, I was immediately responsible to him, and
that is the logical line of communication.

Q. What, with a view to having it fenced off or
protected or something?
A, Well, to take whatever action he thought.

Q. To take whatever action he thought?
A, TYes, and any proper recommendation I mey have
had to offer.

Q. TYou would have had some recommendation yourself,
would you?
A. Most likely I would have.

Q. Well, would your recommendation have included
fencing the area off? (Objected to.)

HIS HONOQUR:

MR. LOVEDAY: Only whether there was reckless
behaviour, on this second count.

HIS HONOUR: He said he was not there; he had not
been there for years.

What is that going to?
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MR, LOVEDAY: He said he was the safety officer.

HIS HONOUR: I will disallow the question.

Mr. LOVEDAY: Q. You were asked about various
fences?

A. Yes.

Q. There was in fact no fence between the village
znd ﬁhe working area, was there?
o 00

Q. And there was no practical difficulty in
building such a fence, was there?
A. None at all.

Q. Do you say that you spoke to Mr. Cooper?
A. Yes,

Q. When was this?
A. I had spoken with Mr. Cooper on several
occasions,

Q. Well, when was the last occasion before the
accident?

A. I could not define that clearly, but I have
spoken with Mr. Cooper on several occasions because
of his children being there.

Q. You told us you had spoken on seversl
occasions; when was the first of those occasions
and when was the last occasion?

A. Say, between 1962 and 1965.

Q. Between 1962 and 19657
A. Yes,

Q. And those were the only times you spoke to him,
were they, or was that the first of the occasions?
A. I could have spoken probably in 1966, although
the children did not seem to worry so much around
about 1966.

Q. What do you mean by that, that the children
were frequently on the area between 1962 and 1965?%
A. Well, it wss Just that way; they were there
but when we kept hunting them - there was a
foreman involved, of course -
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E, %n 1962 which of the Cooper children did you
unt

A. The eldest, Russell, 1 think, and Rodney - the
two.

Q. Russell and Rodney?

A. They were members of groups, and the groups
varied from, say, three, it could be three to a
dozen, in different groups.

Q. In 1962, is this what you are talking about?
A. Yes, 1962.

Qe ggll, in 1962 Hussell and Rodney were about 7
and ;
A. That is right. TIes they were only young boys.

Q. Where were they?
A. Down near the railway line, east of the bins,
that is on the village side, of course.

Q. On the back shunt side also?
A. No, generally on the eastern side, towards the
back shunt end. The back shunt is on the southern

end, but they were on the eastern side, down playing

near the railway trucks.

Q. Playing near the railway trucks, near the back
shunt end?

A. Yes.,

Qo How far from where the accident occurred?
A, It would be at least 300 to 400 yards.

Q. And that was in 19627

A. Yes.

Q. And in 1966 and 1967 you were not at the area
at all except for meetings or something, is that
what you say?

A, In 1966 I was there for the first half of the
year, and after I went to Berrima I went up
regularly, mostly every week, and we used to have
monthly safety meetings, every month.

Q. But this was only during the week, on week
days, was it?
A. ‘That is right.

Q. You were not there at weekends?
A. No.
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Q. So, you are not able to say?
A. No, I am not.

Q. What happend at weekends?
A. No.

Q. And when you were hunting chlldren off, this
was ;hlle work was going on, wasn't it?
A, es.

Q. On week days?
A. Yes, week days.

Q. It was different, of course, when the works 10
were closed down, except for routine maintenance,

at weekends?

A. There was no production, of course.

Q. No production and no danger in ordinary
circumstances?
A. No.

Q. And you did not think it necessary to keep

children off at weekends, as a safety officer,

did you?

A. No, I did not. I d4id not always go out there. 20

Q. Well, nothing was done to keep children off at
weekﬁpds, was there?
A. 0.

Q. There was no person whose duty it was to keep
children off at weekends, is that right?
A. TYes, there was no one there.

Q. And there were, I suppose, in the village at

that time, about 80 children, about 40 at South
Marulan school and probably jut as many at

Goulburn High School? 30
A. I do not know the number of children.

Q. Would that be about right?

A. I do not know what the enrolment of South
Marulan would be. Probably between 40 and 50.
I would not be sure of that.

Q. There would be just as many children going to
high school, I suppose?

A. There would not be that many - a smaller

proportion.
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Q. Well, during week days, of course, when

production was going on there would be plenty of

Xork?en and plenty of activity in the working area?
. Yes,

Q. That is when you were concerned particularly to
Eeepychildren out of the area?
. es,

Q. But you took no steps to keep them out of the
area at weekends, is that right?

A. If the foremen were on duty, it was the
gtanding order from the quarry superintendent that
any strangers should be told to leave the ares.

Q. Any strangers?
A, Yes, or children.

Q. Well, just a moment =
A. And there are foremen working at some time
during the weekend, mostly maintenance foremen.

Q. Was the order any strangers or children?
A. Well, quite a number of people, tourists,
came along the quarry.

Q. Well, the order was to keep them out of the
area in case they stole something too?
A. Well, it was & general order.

Q. But children of employees were not strangers,
were they?
A. DNo.

Q. There was no order about them, was there?
A, Yes. Well there has always been a standing
order that they should not go near the quarry.

Q. Not near the quarry?
A, Well, near the working area.

Q. The quarry is the place where there are cliffs,
blasting and dangerous precipices is that right?
A. Yes.

Q. That is a dangerous place?
A. TYes.

Q. Well, there has always been an area that they
should not go down to, in that area?
A, Yes.
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Q. That is much lower than the back shunt area,
isn't it?
A. Yes.

Q. But there was never any order, was there, that
children should not go around or should keep out of

the top area, at least when the works were closed

down at weekends?

A. Well, they were supposed never to go near the
railway line, even if the railway line was not
operating. 10

Q. Leave out the railway line and the quarry -
and perhaps the bins - those are the only areas
you were concerned about at weekends, weren't
they?

A. Yes.

RE-EXAMINATION

MR. McGREGOR: Q. Did your work take you on some
sort of patrol at weekends?
A. I beg your pardon?

Q. Was it part of your duty to go on a patrol at 20
weekends?

A. VWhen I was at the quarry I worked almost every
Saturday.

Q. Well, when you were there did you then order
children off from the working area?
A. Yes, when I was there 1 always did.

Q. You told us this, that you were not there after
the first half of 1966; do you remember saying

that?

A. Yes. 30
Q. That you were moved to Berrima?

A. Yes.

Q. And after that you came back to safety

meetings?

A. Yes,

Q. Does that mean that your observation of

children in this area ceased at the end of June

or thereabouts, 19667

A. Well, the immediate supervision would, because

I was not there. 40



10

20

30

181.

Q. Now you use this expression *Children were not
8o much a worry" or "Not a worry so much in 1966."
Ré ygu remember that?

[ ) es.

Q. Had you noticed that there was an improvement
on the number of children who trespassed or came
on to this property? (Objected to.)

Q. Who came on to the working area in 19667

A. 7Yes, the children generally seemed to get the
message, that they were not supposed to be in
those particular areas.

%. %nd was that noticeable in 1965 also?
L] es.

Q. When did this improvement start?
Ai lgggut the end of 1964 or 1965, the beginning
0 .

Q. So that from then on there were less and less
children on this working area?
A. Yes, there were fewer there.

Q. Can you remember the last time that you saw
Cooper children on the working area?
A. No, I have no clear recollection.

Q. Well, you say you saw them between 1962 and
19657
A, TYes.

Q. Was that intended to be an estimation of the
first and the last time, or what?
A. Yes, it is an estimate.

Q. Do you know what was called the Mess Hut?
A. Yes.

Q. Was that at one time when you were there ever
used for Sunday School?

A. No, not in my time. Religious services were
conducted in the village hall, but I understand
before my time some religious services were
conducted in what was known as the Mess Hut.

Q. In your time where was Sunday School
conducted, what building?
A. In the village hall.
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Q. Is thgt in the area where the houses are?
A. TYes, it is approximately in the middle of the

village.
(Witness retired.)

MR. McGREGOR:
defendant.

That is the case for the

CASE IN REPLY

PETER ALPHONSUS COQOPER
Sworn and examined as under:

MR. LOVEDAY: Q.
Cooper?
A. Yes.

Is your name Peter Alphonsus

Q. Do you reside at South Marulan?
A, Yes.

Q. Are you a labourer employed by the defendant
Xomp§py, Southern Portland Cement Limited?
. es.

Q. And you are the father of the plaintiff,
Rodney John Cooper?
A, Yes. '

Q. TFor how long have you been working at South
Marulan?
A. 19 years.

Q. You know Mr. Creswick?
A. Yes.

Q. It has been suggested that there was a
conversation in which Mr. Creswick spoke to you
about your children, in particular your children
being on the working area; do you recall any
such conversation?

A. He never ever spoke to me once while I have
been working there.

10

20

30



10

20

183.

Q. In particular, did anyone speak to you, telling In the Supreme

you that you should keep your children out of the
area of the company property?
A. No, not once.

Q. On the contrary, was anything said to you
about being allowed to be there? (Objected to;
allowed.)

Q. Was anything said sbout allowing them to be
there? (Objected to.)
A. No.

Q. Did you have a conversation with Mr. Cluny at
any time?

A. The only time Mr. Cluny said to me -
(Objected to.)

Q. Were you present at any meetings of the
company, any safety meetings at any time?

A. They used to have meetings down there
concerning the men, like, accidents on the job
and that.

Q. At any time 4id anyone from the company tell
you that your children should be kept out of the
working area of the company? (Objected to.)

A. Not once.
MR. McGREGOR: No questions.

(Witness retired.)

MR. LOVEDAY: That is all the evidence.

MR. McGREGOR: We have some legal submissions.
We move for a verdict on all grounds.

(Jury retired.)
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No. 4
SUMMING UP OF COLLINS, J.
IN THE SUPREME COURT

IN_CAUSES
CORAM: CQLLINS, J.

And a Jjury of four.
Thursday, 21st May, 1970
COOPER
-V 10
SOUTHERN PORTLAND CEMENT LIMITED

HIS HONOUR: Gentlemen of the jury: as learned

counsel have told you, you are the judges of the

fact of this case. It is your duty and

responsibility to come to a decision on whether or

not the plaintiff is entitled to a verdict amd, if

he is, how much damages he should receive. It is

for you, therefore, to decide what evidence you

accept and what you reject. It is for you to

come to a decision on the facts in accordance 20
with the legal principles I give you. You are

called here from your various occupations to

perform a very important function. TYou are urged

to bring to your assistance your knowledge of life,
your understanding of human nature, your under-
standing of the velues that obtain in this

community, your sound Jjudgment and your common

sense. All these attributes are looked upon as

the main contribution that four gentlemen such

as yourselves constituting a jury, can make to 30
the administratiam of justice in this State.

As you are the judges of the facts, you
should not permit yourselves to be influenced in
any wey by any statement or opinion I express on
any question of fact - unless, of course, you
agree with it. I have not the siightest
intention of seeking to influence you. I will
have to deal with the facts, but I shall not
deal with them at any great length. If I seem to
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be leaning one way or another on any question of In the Supreme
fact, remember it is your duty end your Court of New
responsibility to try the case. South Wales

I am the judge of the law, and that implies No. 4

that I have a number of duties, which I hope I

shall continue to perform as I have performed them fgmgtf%lgg
during the course of this case. 21st lay 1§7O
First of all, I have to deal with all legal (continued)

questions which arise. I have to rule on the
admissibility of evidence. Whether evidence is
admissible or not is a question of law. On
numerous occasions in this case, as you know,
objections have been taken to evidence and I have
ruled whether evidence is admissible or not. That
does not imply that I have any opinion on whether
the evidence that I admit, where I have admitted
evidence, is credible or of weight; those are
matters entirely for you. I have to instruct you
in this summing-up on the legal principles that
apply, and that I will shortly do. Then I have to
arrive at a decision on whether or not various
claims which the plaintiff made at the outset of
this case are legally valid.

You will remember that lMr. Lovedey opened the
case to you last Mondsy morning on the basis that
the plaintiff is entitled to succeed in five
different ways. You know that yesterday, after
argument by learned Queen's Counsel on either side,
Mr. Loveday of Queen's Counsel for the plaintiff
and Mr. McGregor of Queen's Counsel for the
defendant, I ruled that four of the ways in which
the plalntlff sought redress were not open to him;
and consequently that only one cause of action was
available. In doing that - and after I had done
it - I made it clear that I was not deciding any
question of fact whatever; I was merely deciding
the law, and where I was discussing the cause of
action, I was leaving to you, I only dealt with
views that were possible for you to accept or
reject; 1 was not advocating the acceptance or
rejection of any of those views 1 adverted to.
Because certain causes of action were, by my
direction to you, eliminated from the case, it
means that some of the evidence that was given in
relation to those causes of action is no longer
relevant, but I do not think that that will cause
you any trouble.
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In the Supreme The action is based on the legal wrong of
Court of New negligence. Negligence inherently is a breach of
South Wales duty to take reasonable care. Each case must be
looked at in the light of its own circumstances
No. 4 and even though some of the things which were
Summing up admissible only in a strict sense on causes of
of Collins, J action which I have directed should no longer be
2lst May lé?O. put to you, nevertheless, generally speaking,
; that evidence was evidence of the surrounding
(continued) circumstances in this case. As I say, the

plaintiff has brought his action claiming that he
was injured by the negligence of the defendant,
that is to say that the defendant was in breach
of its duty to take reasonable care for his
safety, in the circumstances of the case. The
onus of establishing that contention is on the
plaintiff. It is for the plaintiff to persuade
your judgment on the evidence you accept that he
was injured through the negligence of the
defendant. It is not for the defendant to
establish that he was not negligent. He who
alleges must prove, is the general rule - and
certainly is the rule that applies in this case.
The plaintiff alleges, he must prove to your
satisfaction that he was injured through the
negligence of the defendant.

This is a civil case, and the standard of
proof in a civil case is this, that there must be
a balance of evidence or probabilities in favour
of the party who carries the onus of proof. It
is not required, as Mr. Loveday pointed out to
you, that the standard of proof that is required
in a criminal case be attained. I have no doubt
you know, either from your experience or from your
reading, that the Crown does not establish the
guilt of an accused person unless it establishes
that guilt to the satisfaction of the court,
beyond reasonable doubt. That is a very high
standard of proof. But in a civil case it is
sufficient if the plaintiff persuades the tribunal
that his contention is more probably correct than
not. So, you are entitled to have a look at the
probabilities of the matter, and if you feel that
on the evidence or on the probabilities there is
a slight but perceptible balance in favour of the
plaintiff, he has discharged the onus of proof.
Of course, if the balance is the other way he has
not discharged the onus of proof, and the verdict
must be for the defendant. And there is a third
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possible situation in which you as the jury may
come to the conclusion that the matter is left in
a complete equal balance - that there is no balance
of testimony, no balance of probability one way or
the other - in that situation the plaintiff also
fails. He is required to show a balance of proba-
bility of testimony in favour of his contention
that he was injured through the negligence of the
defendant.

The defendant is a company and a company is a
legal entity. Nevertheless, where knowledge is
required, where notice is required, knowledge and
care and notice can be imputed to a company, but
it must be imputed to the company through its
officers. The company can only act through its
officers. And therefore, essentially, when you
are talking of the lack of reasonable care
of a company, you are sgeakin of lack
ol reasonable care of the employees of the company,
the officers and officials of the company. And
where you are required to give notice to a
company, you can only fulfil that by giving
notice to the officers and employees of the
company. The company was the occupier of the
quarry premises; the plaintiff is a boy of
thirteen, who was on the premises and was injured
by a condition of a part of the premises. The
duty owed by the occupier of premises to a boy
who is on the premises without any legal right to
be there is well established, and the plaintiff
must show a breach of this well established duty.

The occupier of premises is bound by a duty
to take reasonable care to protect children from
risk to which they are exposed by a dangerous
condition of part of the premises if that part of
the premises constitutes an allurement to children
to enter on to the premises and approach that
dangerous part. The part must be dangerous in the
sense that it is a concealed danger or a trap.

Its existence and dangerous quality must be known
to this occupier of the premises and unknown and
not obvious to the children. Further, it should
be known to the occupier that there is a likeli-
hood that there will be in or near the premises
children who will be subject to the allurement
and who will in fact be allured by it. The word
"allurement™ is a traditional word. What is a
thing that is alluring to children? - something
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thaet is sttractive to children, something that

attracts them to approach it and perhaps play

about it or approach it in any other way. The
contentions of learmed counsel have been put to

you in regard to this claim by the plaintiff that
there was a breach of the duty that I have put

before you. And if we go through that statement

of that breach of duty again, examining the

various contentions that counsel have put before

you, I think it will be unnecessary for me to do 10
any more. I think it will be quite unnecessary

for me to deal with the evidence in the detail

that learned counsel have or to read you extracts

from the evidence. If you will permit me to say

so, you have taken an obviously keen interest in

the case since it started, and I think the facts

have been sufficiently examined by learned

counsel in their addresses. I only propose to

deal with the facts in a broad way. Of course,

there is always the danger of over-concentration 20
on deteil or on parts and losing sight of the

situation as a whole. You must remember the

whole of the background of this happening, the

fact that the quarry existed alongside a village,

that the village was completely conmnected to the
quarry, not with any other thing; it was a mining
village attached to this quarry; it was remote

and situated in a part of the country which - at

least judging by the photographs - does not

appear to be very attractive. 30

It was a small isolated sort of place, and
yet there were a number of school children there
who, at weekends, sought their amusement as best
they could. Then there were the physical features
of the quarry itself. There was the fact that on
week dgys -~ and very often on Saturdays - produc-
tion was taking place, and even on Sundsys there
mey be maintenance going on.

Then you have the background of the evidence -
if you accept it - that the schoolmaster, and 40
indeed officials of the company, from time to time
warned children of dangers inherent in the village
and on the works, and also - if you accept it -
that children were quite often warned to keep away
from the premises, and indeed ordered off the
premises.

It is against that background and the
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background of the evidence also, that on Sundays,
despite these prohibitions, children - being
children and apt to the sin of disobedience -
wandered on to the premises either to cross over
them or to play on them and that, if you accept
the evidence again, tnat there was an attraction
in what has been called the dumps where waste
material is put in with the heap in such a way
that slopes were formed and the children, again if
you accept the evidence, liked to play on these
slopes, rolling stones down them, running up and
down them or using pieces of steel in such a way
that they could indulge in the sport that is
called tobogganing. I do not know how much of
this evidence you accept and how much you reject,
but undoubtedly you must accept part of it, on
one view that has been put to you. It is your
duty now, against that background, to examine
what I have put to you.

The occupier of premises is bound to take
reasonable care. The law is not so unreal as to
demand of any human being or institution perfect
care; but having regard to all the circumstances,
the duty is to take reasonable care and a failure
to take reasonable care is a breach of that duty
and is called - as 1 have already told you -
negligence.

The occupier is under a dAuty to protect
children. This duty of care, in the circumstances
of this accident, is only in favour of children.
Because it is considered -~ and you might think
realistically so, - that children, being children,
might be lured or attracted on to premises where
they have no right to be, where an adult would not
be so lured or attracted, or if there were an
allurement or attraction he would be expected to
reject that allurement or attraction.

Did this slope constitute an allurement?
You have heard the arguments of Mr. Loveday on
this point. He said that in this village at
that time, the children, on the evidence he asks
you to accept, did like to plsy and were attracted
to these slopes, to use them in the way the
evidence indicates.

Mr. McGregor, on the other hand, points out
to you that there is no evidence that any children
ever played on this particular slope. The only
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person who ever made reference to a child ever
being on that slope was the plaintiff himself, who
said that he had been there only on one previous
occasion and that was the day before. And he asks
you to say that whatever is the situation about
these slopes, this particular slope was not an
allurement. In reply, Mr. Loveday says that this
is taking too narrow a view of the evidence -~ and
the evidence of some of the witnesses - is that
this slope had been recently altered by the fact
that the heaps that were there for it for some
time had been pushed over in the last days of that
particular week, and he asks you to say that that

may have constituted the allurement in this situation

that did not exist before.

The part of the premises must be dangerous

in the sense that the danger was a concealed danger,

that it constituted, in effect, a trap. Well, on
this matter Mr. Loveday asks you to say without any
great hesitation that the presence of an unguarded
uninsulated electric wire carrying 33,000 volts
within four or five feet of a slope, which he
claimed was an allurement to children, was clearly
a trap and a concealed danger. There were no
warnings, no guards, and the wire was in easy reach
of any person who was playing on this slope - any
children - I should say, who were playing on the
slope, and as I understand it, Mr. McGregor did

not advance any arguments to the contrary.

Then its existence and dangerous quality must
be known to the occupier. Here, Mr. lLoveday put
to you that this danger must have been known to
the occupier; it was on the defendant's own
premises and the dsnger had been created by the
activities of the company in dumping soil to the
extent that the edge of the soil on the slope was
brought so close to the wire that employees of the
company engaged in the very operation must have

known of the existence and the quality of the danger.

He asks you also to accept the evidence of Mr.
Cosgrove, that it was an estimated five feet from
the slope for quite a period before. And if you do
not accept that evidence, he asks you to accept the
evidence of Mr. Howard, the mine superintendent,
who recognised the potential danger, but that
according to Mr. Howard it was not five feet from
the slope but a considerably greater distance away
from the slope on the Thursday, and he took
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immediate steps to have that wire removed. In the Supreme
Unforturstely, the wire was not removed before the Court of New
Sunday, when the plaintiff came in contact with it. SouthWales

Mr. Mcéregor asks you to say that in all the

circumstances the knowledge of the danger was not No. 4

to be imputed to the company because something Summi.

went wrong after the Thursday when the danger s ?%.up P
was only potential and not actual, and that the gl t° 1n§, o
company had, through its officers and servants and st May 197
employees, really no knowledge that the wire was (continued)

80 approximate to the edge of the slope.
(Short adjournment.)

The other matter is -~ and this again, I think,
is one of those obvious matters that Mr. McGregor
made no submissions about - that the danger must be
unknown and not obvious to the child. Well, you
have heard the description of the situation, and
you might think a child of thirteen would not
appreciate that the wire hanging in proximity to
the edge of a slope was a potentially lethal wire.

Then, as I told you, it must be known or at
least be foreseeable and foreseen by the occupier
that there was a likelihood that there would be in
or near the premises children who would be subject
to the allurement that existed on the premises.
Again, it is idle to give illustrations of other
situations. You bear the situation in mind here
of the village, its locality: its proximity to
the works and all the other evidence about how
children had conducted themselves in and about and
near these premises over the weekends for years
before the accident. And also, as I told you, it
must be foreseeable by the occupier that this
part would be an allurement to children. Again
you find the danger of becoming repetitive. 7You
have the evidence ~ if you accept it - that
children did pass over or go to various spots on
the works premises, and you have the evidence that
on other dumps children did play, whether they
were tobogganing or rolling stones or doing other
things. So much depends on what you find the
situation to be. But to whatever you find the
situation to be you apply the principle I have
given you and you ask yourselves: "Has the
plaintiff established - in the way I indicated -
that he met with his injury as a result of the
breach of duty on the part of the defendant?"
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If you are not so satisfield, the verdict is for
the defendant. If you are so satisfied, then you
are required to assess what damages should be
paid to the plaintiff.

Now on this aspect of the case Mr. McGregor
made no submissions to you at all. Mr. Loveday
was the only counsel to put submissions. I seems
to me that he put them to you in a fair and
moderate way, and, of course, moderation is the
criterion of an award of damages in a case such
as this.

You are the judges of the facts on the issue of
damages, just as you are on the issue of negligence,
It is for you to hold the scales of Justice evenly
between the parties. The amount to be awarded by
way of damages should be Jjust and fair and
reasonable to both sides; it should be just and
fair and reasonable from the point of view of the
person who is to obtain damages, and it should be
Just and fair and reasonable from the point of
view of the person who is to pay them. The first
principle, therefore, is that this Jjudicial act is
to arrive at a sum which is fair and Jjust to both
sides.

Damages are given - and this is the second
principle - by way of compensation. You may
wonder what is the point of that observation, but
what I want to emphasise is that there is no
question of punishment involved; there is no
question of punitive damages in a case such as
this. Damages are given to compensate for the
injuries suffered, not to punish for the wrong
done.

Thirdly, damages are given once and for all.
This is an important - or the most important -
direction. There is no question in a case such as
this of awarding interim payments. IYou cannot
order that the plaintiff be paid in income.

You cannot order that he be paid a sum which
is compensation up to the present time or, if you
like, until he is twenty-one, or some other period,
and then ask that the matter be brought forward
for review in the light of the then-existing
circumstances. You must deal with the problem of
the plaintiff's future today, and you must deal
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with it once and for all. The plaintiff is
entitled to damages not only for what he has lost
and suffered in the past but what he will lose and
suffer in the future. I will leave that principle
and go to the fourth and then come back to the
third one agein, because the fourth principle is
useful when you deal with the third.

The fourth principle is this: +the onus of
proof is on the plaintiff on the question of
damages just as it is on the question of liability.
There are, as you know, no arguments before you
from the defendant on this question of damages,
and it may well be that the situation is so plain
that no matter is called for, but nevertheless
there is a question of interpretation of damages.
There is a question of the extent of the injury,
the way in which it will affect the plaintiff in
the future. Dealing with the future, of course,
is on one view an impossible task. If you were
reguired to be certain or if you were required to
find that a certain event will or will not happen,
and you were required to make that finding on the
basis of proof beyond reasonable doubt, you could
not enter upon your inquiry. But as the onus of
proof on this issue is the seme onus that lies
on the plaintiff on the issue of negligence then
you know that you are entitled to go on the
probabilities, and that makes your task so much
easier.

Referring now to the third principle, in as
much as you have to deal with the future, you are
entitled to go on the probabilities. Really it
is like an exercise in subtraction. You are
entitled to approach it in this way; what would
this boy's future probably have been if he had not
met with this injury? He had, of course, not
established a pattern of life. He was only
thirteen when he met with the injury. Very often -~
in most cases, you might think -~ a man of, say,
thirty-five has his pattern of life well
established he has been following the same
occupation for a number of years; he is either in
a skilled trade or in commerce or industry, and
it is fairly easy to judge what his future "ill be.
He may be a man who has prospects of advancement.
He may be a man who has no prospect of advancement.
4All those factors can be taken into account. But
it is very difficult with a boy who is injured at
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the age of thirteen. However, there is some
evidence before you that may give you some idea
of what the plaintiff's future would have been if
he had not met with this injury. It is accepted
on all hands that he is not a very intelligent
lad; he is not the type of person who could earn
his living by his intellectual prowess. He is not
a person who would have gone on to tertiary
education. Rather, it is suggested by way of
illustration that his way of life would have been
much the same as that of his two brothers who have
left school, one a labourer in an abattoir; the
other an assistant in a petrol station. If you
agree with that then you can have some idea of
what his life would have been without the injury,
and then what a handicap that injury will be to
him. I am dealing, you see, with the question of
his capacity to earn his living, and generally
speaking, the conventional approach to damages in
a case such as this is to deal with the injury
that he surffered to two broad capacities; the
capacity to earn one's living and the capacity

to enjoy one's life.

Here it is claimed by the plaintiff that
there has been a serious injury to the plaintiff's
capacity to earn his living having regard to his
makeup, and a serious injury to his capacity to
enjoy his life. There are certain outgoings which
you will have to consider. The agreed sum of
medical and hospital expenses to date was given
to you by Mr. Loveday, end it was #4,000. Those
are the outgoings in the past. There is evidence
before you that he will continue to have outgoings
in the future. It is su%gested that he will
return to Mount Wilga. t is also put to you that
continually he will have to replace the prosthesis
or artificial arm, and they cost about $500 and
their life is about four years, although the
dress hand is replaced once every twelve to
;wentyafour months and the cost of them is about

74

As Mr. Loveday said, he is getting the
damages today, and so you do not work out by mere
multiplication the number of hands that you think
he will have in his life and multiply that by the
cost of the hands. He is getting the money today
and he can make use of it. So, there must be a
discount even on this basis of the amount that he
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will be required to pay so long as he lives, if he
continues to use these artificial hands.

But reverting to the broad issues of the
injury to his capacity to earm his living and the
injury to his capacity to enjoy his life, little
can be said. To use the lawyer's phrase, the
thing speaks for itself. You have seen the lad;
you have seen the arm. TYou have photographs of
the shoulder and you have photographs of the
various scars.

What is proper compensation to give him for
the injury to his earning capacity? What is
proper compensation to give him for the mutilation,
for the disfigurement, the upset, the mental
anguish that he has suffered and will continue to
suffer as a result of this injury? You can only
approach it in a broad way. ir Garfield Barwick,
Chief Justice of Austrelia, said that in these
cases the approach should be a global one. You
take the problem as a whole, and without going
into great refinements, without seeking to isolate
every aspect of the case, you ask yourselves,
taking a broad approach, looking at the problem
as a whole: what is a proper sum as between the
parties to award this boy - this boy - a sum that
is compensation for the whole of the effects of
the injury in the past and in the future?

I must say that 1 am at a loss to help you
any further with this problem, which is an obvious
sort of one. I direct your attention to Mr.
Loveday's fair and moderate arguments on this
aspect, but the problem is for you to solve if you
find that this is a case in which the plaintiff is
entitled to damages.

I thought you might be interested in what will
become of the damages when you award them - if you
do award them. What happens is that, first of all,
#4,000 is paid to the person who is entitled to
that sum. Then the rest is given to the Public
Trustee who invests it on behalf of the plaintiff,
and as he requires money for maintenance or for
the purchase of further arms or to pay lMount Wilga,
then those payments are made by the Public Trustee.
Then at the age of twenty-one he is entitled to
receive the money, himself, and I have no doubt his
solicitor would advise him very carefully as to

In the Supreme
Court of New
South Wales

No. &4
Summing up
of Collins, J.
21st May 1970

(continued)



In the Supreme
Court of New
South Wales

No. &4
Summing up
of Collins, J.
21st May 1970

(continued)

19.

what should be done with it. I do not know whether
this is a matter of interest to you but often
Juries are worried about what happens to money
awarded to an infant plaintiff.

Is there any other matter you wish me to deal
with?

MR. LOVEDAY: Your Honour said that the company is
responsible for the acts of the officers of the
company. I think Your Honour said at another
stage, "employees", but I think Your Honour meant
"officers" in the sense of officers and employees.

HIS HONOUR: I 4id not want to limit it to
administrative officers. If the company sells
cement, of course, somebody in the company arranges
the sale but the employees of the company go down
to the quarry and do the work -

MR. McGREGOR: I have a number of matters.

HIS HONOUR: Do they concern any errors or
omissions in the summing-up?

MR. McGREGOR: I think I had better leave it until
the jury retires.

HIS HONOUR: I now formally ask you to retire and
consider your verdict.

(At 11.55 a.m. the jury retired to consider
its verdict.

MR. McGREGOR: TFirst of all I assume I have the
benefit of those matters I have already put -
because they are in the transcript?

HIS HONOUR:

MR. McGREGOR: Would Your Honour direct the jury
as follows - some of these are in a sense
repetitious but they are available because they
have some bearing on other directions; the company
is not responsible for any action of a servant who
caused the condition of proximity of the slope to
the wire in breach of express instructions to
refrain from pushing fines over the edge.

HIS HONOUR:

Yes.

I refuse that.
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MR. lMcGREGOR: Even the pushing over and raising
of the ground level is not of itself negligence.
The action has to be construed or Jjudged against

a background of known use of or resort to the area
by children trespassing; the time that the re-
location of the wire was to be undertaken on Mr.
Howard's arrangements.

HIS HONOUR: I refuse that.

MR. McGREGOR: The company is only liable to the
plaintiff if to its knowledge, there was a great
likelihood of children trespassers, including the
plaintiff, coming on the area of the back shunt;
with that knowledge it recklessly or wantonly
produced or continued a state of danger in that
area and in disregard of the trespassers presence.

HIS HONOUR: I refuse that, but I have already
dealt with it, I think.

MR. McGREGOR: From the failure of the plaintiff
to give evidence through his playmates, the Jury
are entitled to infer that nothing they could have
said would have added to the likelihood of there
being children trespassers in the area near the
wire.

HIS HONOUR: I do not think I will call the Jury
back to tell them that. I think that is more a
matter of common sense. I thought you dealt with
it very adequately in your address. I think it is
an argument really. I won't recall. them Just for
that.

MR. McGREGOR: The Jury are entitled to regard the
playing in the area and the seizing of the wire as
carelessness, and if they consider the plaintiff
was careless for his own safety, there should be

a verdict for the defendant.

HIS HONOUR: 7You did not mention negligence on the
part of the plaintiff at a1l at any time in the
case. Certainly not in your address, nor d4id

Mr. Loveday in his address. You feiled to do so.
What on earth are you asking me to do?

MR. McGREGOR: Give the direction I have sought.
HIS HONOUR: I will not. I will not give a
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direction on contributory negligence in a case
which has lasted three days and in which counsel
never adverted to the question from start to
finish. If I gave such a direction I would have
to explain to the jury how it applies. I would
have to consider what arguments could be used in
favour of the contributory negligence and what
could be used against it, and I 4o not think that
is any part of the function of a Jjudge where
counsel have not advert=d to the matter until 10
after the jury have retired, and I certainly and
emphatically refuse to do so0.

MR. McGREGOR: My cross-examination contains that.

HIS HONOUR: 7You 4did not say a word to the effect
that the plaintiff was negligent, from start to
finish. You did not suggest it to him; you did
not address on it.

MR. McGREGOR: I cross—examined the witness Smith,
about that the wire was visible I put it to him

that he knew it was dangerous, and Your Honour 20
rejected the question. I do not canvass your

ruling, I merely mention these matters to you to

say it is wrong to suggest that I did not refer

to the matter at all.

HIS HONOUR: You d4id not mention the aspect of the
carelessness of the plaintiff at any time in your
closing address.

MR. MCGREGOR: I have not disputed that.

HIS HONOUR: You never adverted to any issue of
carelessness or negligence on the plaintiff's own 30
part, from start to finish in your address. I

think it is to be deprecated that you should ask

for a direction such as that in view of the way

you have conducted the case.

MR. McGREGOR: I ask next that Your Honour direct
the jury that there is no evidence that the slope
was an allurement to the plaintiff.

HIS HONOUR: I cannot do that.
MR. McGREGOR: And I ask Your Honour to therefore

withdraw the direction given in relation to 40
allurement.



10

20

30

199.
HIS HONOUR: No, I won't do that.

MR. MCGREGOR: We submit it has no place in the
case where the plaintiff is a trespasser. "

HIS HONOUR:

MR. McGREGOR:
the defendant could not be liable to the plaintiff

We have debated all that.

unless they find that it, acting reasonably, should

have foreseen the incident and not merely the
presence of where the plaintiff was injured.

HIS HONOUR:

MR McGREGOR: Further, we submit that Your Honour
should tell the jury that the wire is not such an
article as could be described either as a trap or
a concealed wire.

HIS HONOUR: You could not just limit it to the
one circumstance; it is the circumstance and the
nature of the wire and its proximity to the slope.

MR. McGREGOR: I was merely addressing myself to
traps and concealment.

HIS HONOUR:

MR. McGREGOR: On the question of knowledge we
submit that you should direct the jury that any
knowledge of matters affecting the company's
responsibility would only be the knowledge of
those persons who had sufficient authority in the
hierarchy to bind the company, and that would
certainly not include the ordinary employees in
the sense of a person without some position of
authority. -

I won't give that direction.

I won't give that direction.

HIS HONOUR: That is such a wide thing that I do
not know how to dsal with it. Can you
particularise?

MR. McGREGOR: TYes, I can. We called Mr. Howard,

we called Mr. Pearson, lMr. Creswick and !Mr. Chaplin

and we proved that they were the only four men,
with the exception of Mr. Cluny, whose absence was
explained here and each one of them deposed to the
fact ~ and a8 far as I know there was no real
contest about it, but I stand corrected on that -

Will Your Honour direct the jury that
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that they had never seen a child on the back
shunt. FEach one deposed that they always told
children to leave, and that being so the question
of foreseeability is reduced or has to be
considered in the light of the likelihood of the
presence of trespassers; it has to be considered
in that light.

HIS HONOUR: I won't give that direction.
MR. McGREGOR: Then on the question of damages.

HIS HONOUR: Can I hear you on damages when you
did not address on damages?

MR. McGREGOR: Yes.
HIS HONOUR: Why?

MR. McGREGOR: Whether I addressed or not, those
directions are capable of being put -

HIS HONOUR: You are quite right. What do you
ask me to do?

MR. McGREGOR: Your Honour said that Mr. Loveday
was fair and moderate in his mentioning of
damages, but in his address he put to the Jjury
figures relating to the boarding of the plaintiff
at Mount Wilga. He also put an actuarial sum
which was either #24,000 or #28,000.

MR. LOVEDAY: I d4id not put actuarial sums.

MR. McGREGOR: You certainly put 224,000 or #28,000
and those figures were put without any qualificat-
ion as to taxation in the case of actuarial sums

or cost of living or earning it in the case of

any earnings.

HIS HONOUR: None of which matters you put to the
jury yourself., I am not going to find arguments
for counsel who won't address on an issue.

MR. McGREGOR: How could I anticipate he was going
to put something which leaves out a most important
element, and then the direction that this will be
fair and moderate -

HIS HONOUR: What is your application?
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MR. McGREGOR: My application is this that the
Jury mey well take to the jury room the accolade
that they are entitled to regard board at Mount
Wilga as a sum without deductions or as a sum dis-
regarding the cost of living at Mount Wilgs, and
taxation.

HIS HONOUR: These are arguments that you did not
put to the jury.

MR. McGREGOR: None of these arguments were avail-
able to me after the plaintiff's counsel address.

HIS HONOUR: They never are if the defendant goes
into evidence. The defendant invariably antici-
pates and puts these postulations to the Jury.

MR. McGREGOR:
moderats.

HIS HONOUR: He was in general. I am not going to
be put in the position of saying that I thought
Mr. Loveday was unfair and immoderate. I thought
he was fair and moderate.

MR. McGREGOR: I am only concermed with the fact
that it would lead this Jury to believe that these
figures are completely acceptable, and they are not.

HIS HONOUR: I do not think there is any legal
matter that arises here. 1 think you want me to
put arguments to the Jjury on the question of

damages.
MR. McGREGOR:

Your Honour said he was fair and

I am only concerned with directions.

HIS HONOUR: The only direction you want me to give
is that Mr. Loveday was not fair and moderate in
his approach on damages.

MR, McGREGOR: It was the subject of noteteking:
those figures were written down, and they were
there with the assistance of Your Honour's endorse-~
ment of them; nevertheless that is the direction 1
ask for.

Then Your Honour said in relation to
the out-of-pockets that they were an agreed sum.
They are not an agreed sum. They are a sum which
was gut a8 being the total amount of out-of-pockets,
and I do not seek to quarrel with the arithmetic,
but I do not agree that sum is payable in this case.
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HIS HONOUR: But I raised this question with you
yesterday, and I asked you.

MR. McGREGOR:
correctly put.

And I agreed that the sum was

HIS HONOUR: What are you asking me to do?

MR. McGREGOR: I ask you to say that they are not
agreed - that the defendant should pay them.

HIS HONOUR: I do not know what that means. You
told me yesterday they are an agreed sum but now
you ask me to tell the jury - what am I to tell
them? I do not understand what you mean to say -7

MR. McGREGOR: With respect, I think you do
understand what I am putting.

HIS HONOUR: I will have you put out of Court if
you are impertinent. You withdraw that remark.
You withdraw that remark or I will hear you no
more.

MR. McGREGOR:
HIS HONOUR:

I have nothing to withdraw.
Very well, I will now adjourn.
(Short adjournment.)

MR. McGREGOR:

HIS HONOUR:
thank you.

MR. McGREGOR: What I wanted you to understand was
that the agreement was as to the arithmetic but
not as to the liability, and therefore I would
wish Your Honour to withdraw the direction and
say that the defendant contests its liability to
pay that or any other sum.

HIS HONOUR: It was equivocal, the way it was
stated on p.65 of the transcript. When I came on
the Bench yesterdsy I asked you was that right,
but my question and your answer do not appear 1n
the tramscript.

MR. McGREGOR: That is true, you did ask me. I do
not precisely remember the words you used, but I

I withdraw the last remark I mads.
I am glad you withdraw it and I
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answered that the arithmetic was correct. What I
was trying to do was to avoid any statement which
might have sounded like concurrence in front of
persons who are not used to Jjudging.

HIS HONOUR: I put this to you, I think, that you
objected to the detail of the amounts but you did
not dispute the total. That is what I thought I
put to you.

MR, McGREGOR: I am still not disputing the total.

HIS HONOUR: But you are disputing that it is payable.

MR, McGREGOR: Yes.

HIS HONOUR: Well, I certainly did not understand
that -

MR. McGREGOR: What I mean is that the total could
only be payable if the defendant was liable, and
therefore the use Your Honour made of the word
"agreed" in the summing-up might be construed by
this jury as an acceptance of the plaintiff -

HIS HONOUR: That the defendant is liable at least
for #4,000.

MR. LOVEDAY: I do not think the jury could possibly
have understood that. I only say this because
bringing them back for this sort of suggestion gives
some further emphasis to it. It is undesirable for
a number of reasons: firstly, it suggests that
there is perhaps some further question of liability
that Your Honour has doubts about; secondly, it
highlights an amount of #4,000 which is of no great
significance in the totality of this cleim. I am
very clear on what Your Honour said. It could not
be suggested that in the summing-up Your Honour was
suggesting that the plaintiff was entitled to the
sum of #4,000 in any event.

HIS HONOUR: I think you are right. I said that
if they do not find liability, verdict for the
defendant, and that is the end of the case. If
they do find for the plaintiff they assess the
damages and they include that sum. I won't
recall them for that. Is there any other matter?

MR. McGREGOR: Nothing else.
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(At 12.35 p.m. the jury returned with a
verdict for the plaintiff for the sum
of £56,880. On His Honour's direction,
the jury returned a verdict for the
defendant on the first, second, fourth
and fifth counts. His Honour granted

a stay of proceedings for 28 days on
the usual terms.)

No. 5
NOTICE OF APPEAL 10
IN THE SUPREME COURT
OF NEW SOUTH WALES

No. 8786 of 1967
COURT OF APPEAL

BETWEEN :

RODNEY JOHN COOPER

an infant by his next friend
ALPHONSUS COOPER

Plaintiff

~ and - 20
SOUTHERN PORTLAND ’
CEMENT LIMITED Defendant

Name of Appellant: Southern Portland Cement
Timited.

Name of Resgondent; Rodney John Cooper.
Court from which the Appeal is brought:
preme Uourt of New South Wales.

Name of the Judge of the Court from which the

Apgeéigis brought: MNr. Justice Wilired Herbert
ollins.

D%z or days of hearing at first instance: 18th to

S y’ -

Whether the Appeal is against the whole or part

6%Iy of the erer, Decree, Judgment or verdict:
o

le.

The
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Order, Decree, Judegment or Verdict sought to be
se% aside : Ver&ic% Tor %Ee Plaintill %or
B58, 880.00

’ L L]

Or%ers sought in lieu thereof: A verdict for the
elendant, or, alternatively a new trial of the
action or, alternatively a new trial of the action
limited to damages.

GROUNDS OF APPEAL:

1. _That His Honour was in error in holding that
there was evidence of breach of duty by the
defendant.

2. That His Honour should have directed a verdict
in favour of the defendant in respect of the third
count.

s That as there was no evidence that there was
a likelihood of children being in the vicinity of
any danger there was no evidence of breach of duty
by the defendant.

4, That as there was no evidence that there was
an extreme likelihood of children being in the
vicinity of any danger there was no evidence of
breach of duty. by the defendant.

. That as there was no evidence that the
deiendant had recklessly created or corinued any
danger there was no evidence of breach of duty by
the defendant.

6. That as there was no evidence that the
defendant knew of the existence. of the children
upon the defendant's premises and there was no
evidence of or from which it could be inferred that
there was an extreme likelihood of children being
in the vicinity of any danger and there was no
evidence that the defendant had ecklessly created
or continued any danger there was no evidence of
breach of duty by the defendant and accordingly
His Honour should have directed a verdict for the
defendant.

o That His Honour was in error in holding that
there was evidence that the defendant knew of the
existence of any danger on the "back shunt".
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8. That His Honmour was in error in holding that
the knowledge of the existence and quality of any
danger by any employee of the defendant was
sufficient to bind the defendant.

9. That His Honour should have held that in
order to constitute the knowledge of the defendant
it would be necessary to establish that knowledge
in any employee of the defendant company who held
a position of authority such that his knowledge
and acts would bind the company.

10. That His Honour was in error in directing the
Jury that the duty owed by an occupier to an
infant who was upon the land without legal right
was a duty to take reasonable care to protect the
infant from a risk to which he was exposed by a
dangerous condition of part of the premises if
that danger had both the quality of an allurement
and a concealed trap and if the occupier knew of
the dangerous quality of the trap and there was a
likelihood of children in the vicinity subject to
the allurement.

1l. That His Honour should have directed the jury
that in order to find the defendant liable they
would have to be satisfied that the defendant
either had knowledge of the presence of the
plaintiff in the vicinity of the danger or,
alternatively there was an extreme likelihood of
the presence of the plaintiff in that vicinity and
that with that knowledge the defendant had
recklessly created or continued a danger.

12, That His Honour was in error in rejecting
the following question asked of the witness Smith:

"And you avoided it because you thought
it might be dangerous?"

13, That His Honour was in error in refusing to
direct the jury that there was evidence of
contributory negligence.

14, That His Honour was in error in refusing to
direct the jury that the defendant was not
responsible for any action of any servant who
caused the condition of proximity of the slope to
the wire and thus created any danger in breach of
express instructions.
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15. That His Honour was in error in refusing to
direct the Jury that the defendant was only liable
to the plaintiff if to its knowledge there was a
great likelihood of children trespassers including
the plaintiff coming onto the area of the '"back
shunt" and that with that knowledge it recklessly
or wantonly produced or continued a state of
danger in that area and in disregard of the
plaintiff trespasser!s presence.

16. That His Honour was in error in holding that

theTe was evidence that the slope of the "back

shunt® was an allurement to children and the
plaintiff.

That His Honour should have held that there
was no evidence that the slope of the "back shunt"
was an allurement to children including the
pPlaintiff or that any danger could properly be
described as a "trap'.

18. That His Honour should have directed the Jjury
that there was no evidence that the slope was an
allurement to the plaintiff.

1 That the damages awarded were excessive, and
so arge as to be a wholly erroneous assessment of
any amount to which the plaintiff was entitled.

DATED this 9th day of June, 1970.
R. L. PARKER

achlan Chilton & Co.,
Sollcltors for the Appellant.
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SOUTHERN PORTLAND
CEMENT TIMITED

Defendant
Name of Respondent:

Name of Appellant: Southern Portland Cement

Limited.

Court from which the Appeal is brought: The

Supreme Court of New Bouth Wales.

Name of the Judge of the Court from which the

IpﬁeEI is brought: Mr. Justice Wilfred Herbert 10
ollins.

Day or gﬁzs of hearing at first instance: 18th
to st May, .

Whether the Appeal is against the whole or part
g§£%°f the Ugggr. Decree, 3gdggen§ or verdict:

Order, Decree, Jud%gent or Verdict souﬁht to be

set aside: erdict by direction for e Defendant

on the First, Second, Fourth and Fifth Counts of

the Declaration. 20

Orders sogg%& in lieu thereof: New trial of the
action on the First, Second, Fourth and Fifth
counts of the Declaration.

GROUNDS OF CROSS APPEAL:

Rodney John Cooper.

1. His Honour was in érror in holding that there
was no evidence upon which the jury were entitled
to hold that the Plalntlff was a licensee of the
Defendant.

2. His Honour was in error in holding that there

was no evidence that the Defendant had been guilty 30
of reckless disregard for the safety of the

Plaintiff and therefore no basis on which the

second count in the Declaration could be left for

the determination of the Jjury.

o His Honour was in error in holding that the
statutory duty imposed by the Mines Inspection Act

and referred to in the fourth count of the

Declaration did not give rise to a cause of

action when the Plaintiff was injured as a result

of a breach of that duty. 40
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4, His Honour was in error in holding that the

gaid statutory duty did not arise so as to give

rise to any correlative rights to persons who
might be trespassers.

. His Honour was in error in holding that the
statutory duty imposed by the Mines Inspection Act
and referred to in the fifth count of the
Declaration did not give rise to a cause of
action when the Plaintiff was injured as a result
of a breach of that duty.

6. | His Honour was in error in holding that the
said said statutory duty did not arise so as to give
rise to any correlative rights to persons who
might be trespassers.

His Honour was in error in holdng that there
was no evidence on which the jury could find that
the "conductors" referred to in the fifth count of
the Declaration were placed less than 18 feet
above the ground.

8. His Honour was in error in withdrawing the
first, second, fourth and fifth counts of the
Declaration from the Jury.

DATED this 12th day of June, 1970.

CECIL O'DEA

J.J. Carroll, Cecil O'Dea & Co.,
Solicitors for the Appellant,
82 Elizabeth Street,

SYDNEY, 2000.
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JUDGMENT

IN THE SUPREME COURT
OF NEW SOUTH WALES

COURT OF APPEAL
CORAM: ASPREY, J.A.

HOLMES, J.A.
TAYLOR, A-J.A.

No. 8786 of 1967

Fri July, 1971
COOPER v. SOUTHERN PORTLAND CEMENT LIMITED
JUDGMENT

ASPREY, J.A.: In this case the Court was
congtituted by my brother Taylor, my brother
Holmes and myself.

I am of the opinion that the defendant's
appeal should be allowed and that the verdict for
the plaintiff upon the third count should be set
aside and verdict thereon entered for the
defendant. The plaintiff's cross-appeal should be
dismissed. The plaintiff should be ordered to pay
the defendant's costs of the trial and of this
appeal and the cross-—appeal but should have the
appropriate certificate under the Suitors' Fund
Act. I publish my reasons.

My brother Holmes is of the opinion that the
orders which I have proposed should be made and I
publish His Honour!s reasons.

My brother Tsylor is of the opinion that the
verdict for the plaintiff upon the third count
should be set aside and the cross-appeal should be
dismissed, that there should be a new trial of the
action and the costs of the appeal should abide
the outcome of the new trial. I publish His
Honour's reasons.

Accordingly, by majority, the order of the
Court is as I have stated it to be.
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No. 8 In the Supreme
Court of New
REASONS FOR JUDGMENT OF South Wales
. ASPREY, Jeke Court of Appeal
ASPREY, J.A.: This is an appeal by the defendant No. 8
from the verdict of a jury in favour of the R £
Blalptlff in the trial of an action held before Jsgsonst °§
ollins, J. in May 1970. The plaintiff, a boy Aoome 501
aged 13% at the time of his accident, was injured 2:gr§yi 1971
on the premises of the defendsnt on Sunday, 30th uly 197

July 1967. The plaintiff sued the defendant upon
five counts. At the close of the evidence Counsel
for the defendant moved for a verdict to be
directed for the defendant on all counts. The
learned trial Jjudge directed a verdict for the
defendant on counts 1, 2, 4 and 5. The thirad
count, which was left to the jury, alleged "that
at all relevant times the defendant was the
occupier of certain premises and there was on the
said premises a certain pile of rubble which was
alluring to children and such as was likely to
induce the presence on the said premises of children
and the plaintiff was a child who was on the said
premises and was allured by the said heap of rubble
and thereupon the defendant by itself its servants
and agents was so careless negligent and unskilful
in and about allowing the said pile of rubble to
be in close proximity to a high tension electricity
line that the plaintiff sustained the injuries and
suffered the damage more particularly set out in
the first count hereof". The damage set out in
the first count was the usual allegation of damage
in a claim for personal injury. The jury returned
a verdict for the plaintiff upon the third count
in the sum of #56,830. The defendant has

appealed upon a number of grounds to which I will
subsequently refer but in the forefront of this
appeal questions were raised as to the nature of
duty owed by the defendant to the plaintiff in the
circumstances of this particular case. The
plaintiff has cross-appealed upon the grounds that
the trial Judge was in error in withdrawing the
first, second, fourth and fifth counts from the
Jury and was in error in holding that there was no
evidence upon which the Jury were entitled to find
that the plaintiff was a licensee of the defendant.
His Honour had directed the jury that at the
particular place where the plaintiff was on the
defendant's premises when he met with his accident
he was without any legal right to be there.
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In his accident the plaintiff, as the result
of coming into contact with an electrical high
tension wire, lost his right arm at the shoulder
and met with a number of severe scars and other
injuries and, if sympathy were to be the touch-
stone by which this appeal were to be decided,
there could be no question as to its result.
However, pressing as humanitarian impulses are
(cf. Salmond on Torts 15th Edn. pp.366-367), I
must now turn to the facts.

The defendant carried on the business of
quarrying for limestone on premises which it
leased in the southern countryside of New South
Wales at a place known as South Marulan which
is some seven miles from the township of Marulan
and some 22 miles from Goulburn. The ordinary
working period was from Monday ‘to Saturdsy and
maintenance work was almost invariably carried
out on Sundays. The precise acreage and boundar-
ies of the lands which it leases were not given
in evidence but from photographic exhibits it is
plain that the demised premises are very large in
area and situate in a remote part of the country.
The area is mountainous and through a gorge flows
the Shoalhaven River. The lands leased by the
defendant appear in the main to be unfenced but
in the nature of the terrain that would seem
obviously to be an impractical task to perform.
Parts of the demised premises are described as the
"work aresd' of the defendant. From photographs in
evidence (Exs. "Al", "A2", and "A3") these "work
areas" can be seen and defined in sections of the
land which have been cleared of trees and scrub.
These consist (inter alia) of an open~-cut quarry
from which the limestone rocks are extracted.
After going through various processes such as
blasting and crushing, the treated material is
conveyed up a hill to a plateau and there placed
in loading bins by means of a lengthy structure
which contains conveyor belts. Into the premises
there has been constructed a railway line which
connects with the main Government north-south line
and upon this line railway trucks are brought in
to the defendant's premises and loaded with the
material prepared at the plant. When a sufficient
number of trucks have been loaded they are coupled
to an engine which then moves them on to the
Government line and thence to their destination.
There is an administration block containing
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offices for the running of the defendant‘®s works.
Of the number of employees employed by the
defendant at its works at South Marulan, in all
about 140, some live at Marulan whilst others live
upon the demised lands in company houses with their
wives and children. Also there are buildings which
are used as a mess hall and a community hall, a
school for younger children of the families who
live on the defendant's premises at South Marulan,
gpdlan oval for use as a playing and recreation
1eld.

As is commonly the case in industrial operat-
ions carried out iu remote areas in the N.S.W.
countryside, electric power was conveyed to the
premises over a long distance by a high voltage
main line strung between a series of poles. %n
this case the poles were spaced throughout the
mountainous country, the electricity being supplied
to the defendant from the electricity undertaking
of the Southern Tablelands County Council situated
at a considerable distance south of the defendant's
premises. The evidence does not disclose who owns
the poles or who located and erected them in their
various positions but there is some evidence from
which it may be inferred that this work was
carried out by the Southern Tablelands County
Council. The poles had been in their positions for
some s8ix years at least prior to the accident on
30th July 1967. The electrical power supplied to
the defendant by this means was in the order of
23,000 volts and was broken down by means of a
transformer on the defendant's premises.

When the limestone had been placed by means
of the conveyor in the loading bins which were on
the western side of the premises, railway trucks
brought in from the Govermment railway line were
placed in position on a section of land which ran
up an incline to the south of the bins. This
incline which carried the reilway line had been
constructed and built up by the placement of
material and it sloped away on both its easterm
and western sides and to the south at its end.
After a guard's van had been stationed on the
railway line at buffers at the most southerly
point of the incline, a number of trucks were then
run back until a train of trucks was built up.

In the course of the work of loading the train,
trucks were then "gravitated" or allowed to run
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back down the incline and stop underneath the bins
so that the operation of filling the trucks could
take place. The built-up area where the buffers
were placed and the guard's van and empty trucks
were positioned for gravitation to the loading
bins is described as the work area of the "back
shunt", It is at the very southern section of the
defendant S premises.

Originally a train of trucks could be accommo-
dated on the back shunt but later the trucks
supplied to the defendant were increased in size
and, in order to enable a train of conventional
size made up of the larger trucks to be accommo-
dated there, the defendant found it necessary to
increase the length of the railway line and, .
accordingly, to extend the back shunt further to
the south. This the defendant did by dumping
material, which was of too low a quality for
conversion to cement, over its southern end,
gradually to build it up and extend it in length.
This activity started early in 1967 and, as the
back shunt was extended to the south in this
fashion, it moved towards the electrical power
lines which came in obliquely from the south
towards the slope at the south western end of the
back shunt..

Other building work was going on at the
defendant's works in 1967, namely, the erection of
new lime~burning kilns adjacent to and on the
western side of the loading bins. The defendant
originally decided to relocate perhaps two electric
poles to allow the extension of the back shunt to
proceed but this had to be reconsidered in
relation to the construction of the new kilns
which required the removal of a power line.
Consequently, early in 1967 a survey was under-
taken of the existing power line. The poles were
in poor condition and needed replacement and the
alignment and the direction of the power line no
longer served its original purpose. A further
decision was taken by the defendant that the power
line as originally constructed should be pulled
down and a new power line built to serve both the
new and old plants. This project was deferred to
enable it to be determined what power line
requirements there would be in the changing
circumstances of the defendant's works.
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Larly in 1967 the power line would have been at
least 20 feet above ground level and King, a fore-
man electrician called by the plaintiff, said that
had he walked down the slope in February 1967 he
would have come no closer to the power line by some
6' to 8' at his nearest approach to it and it would
have been 12' to 14' above hishead. The defendant
commenced to extend the back shunt as far as it
could consistent with the power line in the
position of its original construction. Some two
months prior to 30th July 1967 Howard, the
executive officer of the defendant at South Marulan,
instructed one Clroney, the defendent's general
quarry foreman, to cease dumping material on the
western side of the back shunt, that is to say, on
its slope which was approached by the power line.
An employee called by the plaintiff, oneCosgrove,
who had been engaged in dumping over the back
shunt area stated that Clooney had instructed him
not to dump any further material in this location.
King said that he was instructed by Howard to keep
a close watch on the tipping of the material in
relation to the power line and King saw the
instructions written in the "tip book" when
Howard gave the instructions that there was to be
no further tipping at this point. Howard had

also given instructions to place truck loads of
dump material on the surface of the back shunt on
the western side so that further dumping of
material over the end of the back shunt on the
western side could not physically be carried out.
Howard also ordered that what has been termed a
"dump stop" be placed on the edge of the far south
eastern corner of the back shunt. The purpose of
placing the "dump stop" on the south eastern cormer
was to indicate to employees that any tipping was
to be done only over the south-eastern corner
because it was a standing instruction that no
tipping could be done over an edge unless the
'Bump stop" was there. The dumping of further
material over the south eastern side of the slope
would not have brought the back shunt in any
greater proximity to the power line. Howard
stated that he inspected the area and saw that his
instructions had in fact been carried out and that
it was physically impossible to do any further
tipping over the south western corner by reason

of the presence of the dumps some 12 or 15 feet
high which formed a physical barrier. King stated
that he inspected the location some three times a
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week up to the date of the accident and that a few
days before the accident the power line appeared
to be 6' to 8' away from the dump.

On Thursday, 27th July 1967 Howard went to
the area of the back shunt, saw that the "dump
stop" had been moved from the south western
area but he observed that the power line appeared
to be closer to the back shunt than he had
previously seen it. He also thought that it was
out of the reach of anyone who might walk down the
south western slope but he considered that it was
closer than it should have been. There was
evidence from which it could be inferred that
some employee, contrary to instructions, had
recently pushed over the western end of the slope
the dumps of material which had been placed there
as a barrier and that the power line was but four
to five feet above the level of the western slope
at one particular point, namely, practically at
the southernmost end of the back shunt. King said
that on the Thursday or Friday prior to the
accident there was still a clearance of some six
to eight feet. It was never discovered who was
responsible, contrary to instructions, for pushing
the dump materiasl over the western edge of the end
of the back shunt. On Thursday, 27th July 1967
Howard decided that the power line could not ‘
remain where it was, went to the head office of -
the Company at Berrlma and obtained authority to
have the power line moved as a matter of urgency.
On Friday, 28th July 1967 he spoke to the Clerk of
the Southern Tablelands County Council and
requested the Council to relocate the power line
as a matter of urgency. It was agreed that
employees of the County Council would carry out
this work at the site on Monday, 3lst July 1967.

The ?laintiff was a child of one of the
defendant's employees who resided with his family
at one of the company houses at the northern end
of the defendant's premises. After lunch on
Sunday, 30th July 1867, the plaintiff with his
younger brother aﬁed 12 went to a place in South
Marulan known as "Granny's Chair" where the
Plaintiff stated th& he used to play most of the
time. Granny's Chair is not on the defendant's
lands but is at the back of South Marulan and
appears to be an area where the children regularly
played. He played there for about an hour and
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started for home when he met three other boys, one
being another brother aged 9, another boy Gutzke
also aged 9 and one Kevin Smith aged about 12.

The five boys then started to walk towards what he
described as "the sandhills". According to the
plaintiff they walked for some hundreds of yards
alongside the railway line on the area of the back
shunt. What he referred to as "the sandhills" to
which they proposed to go on that Sunday afternoon
was in fact the slope leading down from the
southern end of the back shunt on its western side.
Although at one point in his evidence he estimated
that this particular sandhill was about a hundred
yards from Grannyfs Chair it is obvious from the
photographic exhibits (42) that the distance is
very considerably greater than one hundred yards
and this is inconsistent with his own statement as
to his walking alongside the railway line; the
distance could be up to one-third of a mile
according to one of the plaintiff's witnesses.
There was another dumping area, towards the
northern end of the Company's premises and this
apparently was also described by the boys as
"sandhills". Apparently the boys used to run down
the side of this latter dqump and climb it again or
use a sheet of tin as a toboggan and slide down it.

When the five boys including the plaintiff re-
entered the defendant's premises and proceeded to
the back shunt on that afternoon they d4id not see
any of the employees at that place. The plaintiff
said he ran up and down the slope but he could not
remember how he came to be injured. The accident
occurred at the southern extremity of the slope
and at the only position on the slope where it was
possible for contact with the power line to be
made. Kevin Smith also gave evidence for the

plaintiff but he did not observe how the plaintiff's

arm had come into contact with the powerline. The
boys had rolled some rocks down the slope. The
slope was difficult to traverse. Its vertical
height was estimated to be some 60 to 70 feet and
its sloping surface estimated to be between 80 to
100 feet and because of the very steep face which
contained a quantity of clay which had sealed and
set it was quite dangerous to walk down. Whether
the plaintiff stumbled and threw out his arm to
save himself and thus brought it into contact with
the powerline or whether he grabbed hold of the
power line for some other purpose will remain a

mystexry.
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In my opinion the first approach to be made
to the problem which this case presents is to
ascertain whether upon the evidence the plaintiff,
when he entered upon the work area of the back
shunt, was, in relation to the defendant as the
occupier, a licensee or a trespasser. As I have
stated above, the plaintiff lived with his father,
mother and brothers in a company house on the
lands leased by the defendant and prior to the
accident hed attended the South Marulan Public 10
School in the building provided for that purpose
by the defendant. In the year of the accident he
was in first year at Goulburn High School. In his
evidence-in-chief the plaintiff gave this
evidence:

"Q. At the weekends what did you normally do?
A. I used to go rabbit trapping.

Q. Where was it you would go rabbit trapping?
A. At the back of the quarry."

This location would appear from the photographic 20
exhibits to be in the scrub away from the work

areas of the defendant but it does not appear

whether it was on the defendant's lands or not.

The evidence proceeded:

."Q. Where else did you go?

A. Wingha."

It is not suggested that Wingha is on the
defendant's premises.

"Q. Was there anywhere else you went? On week-
ends where did you play normally? 30
A. I used to play over at Granny's Chair most of

‘the time.

Q. Where was that in relation to your home?
A. Nearly half a mile."

It is common ground that Granny's Chair is not on
the defendant's lands.

"Q. Where else did you Play on the weekend?
A. At my mate's place.”

This would presumably be in one of the other
company houses. 40
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Did you play anywhere on the Company's

property? (Objected to - question allowed.)

No, we never played in the Company's ground
much.

Much?

Yes.

What do you mean by "much"?

We never went there very often.

When you did go there where did you play?
We were just walking through.

You would walk through the Company's property,
would you?

Yes.

Would you had thought wvery often?

Not very often.

Did you ever play anywhere on the Company's
ﬁro%erty?
O.

Again in his evidence-in~chief, after describing
how he and the other boys started to walk towards

the "sandhills" (meaning the slope of the back shunt)

he gave this evidence:

"Q.
A.

Q.
A,

Q.
A.

Q.
A.

Had you ever been up to the sandhills before?
I went there the day before.

Had you ever plsgyed in the sandhills?
Not very much.

What do you mean by "very much"?
I would only pley there one day.

Had you played on any other sandhills in that
area?
Yes, I played on a few of them."

It is clear from this evidence that the plaintiff
had never been to the slopes of the back shunt
except, possibly, on the Saturday immediately
before the day of his injury. I say "possibly"
because, from the context of the evidence of both
the plaintiff and Kevin Smith, the boys refer
indiscriminately to slopes made by dumped material
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as "sandhills" and there is more than one such
"sandhill". He was not asked whether he played on
the Saturday before his accident on the "sandhill"
constituted by the back shunt or whether he went
there in company with other boys or alone. In its
context the question asked of him which elicited

the answer that he went "there" the day before has

some smbiguity in it, especially to a boy. When

the plaintiff said that he never played "anywhere

on the Company's property", this statement, in 10
conjunction with his assertion that he had, though
not very often, walked through "the Company's

roperty" but had played on the "other sandhills”
%which is on the land leased by the defendant) indi-
cates clearly enough that in the plaintiff's mind
the "Company's property" means the work areas of
the defendant (see also the evidence of both Kevin
Smith and Cosgrove later herein). The "other
sandhills" is obviously the slope of material
identified in the evidence of Kevin Smith. 20

Kevin Smith said that he had never been to
this particular "sandhill" at the back shunt
before the day of the accident to the plaintiff.
He said that he used to play in the sandhills
"further up from where we were here" (i.e. further
up from where they were on the day of the accident).
The "sandhill" which Kevin Smith refers to as
"further up" was marked by him on photograph
(Ex. Al) end is to the north of the quarry back
towards the company houses and is at a consider- 30
able distance from the area of the back shunt.
Kevin Smith said that he knew that the back shunt
area and its slope was "Company property" and that
the headmaster had in lectures said that they were
to stay away from "Company property" and that they
were not to go neer the back shunt.

One Cosgrove, a truck driver employed by the
defendant said that he had often seen children
playing in the heaps of "fines" before the
accident. These heaps are what has been referred 40
to as "sandhills". He gave this evidence:

"Q. Before the accident did you ever see any
children playing in these heaps?

A. Yes, on the other side I have seen children
playing around there, on many occasions.
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Q. And how far from the heap of fines or the
heap where the accident occurred were these
other heaps where you have seen children
playing?

A. It would be roughly half a mile away, on the
other sideﬁ back towards the other side of:.
the works. '

This clearly refers to the "sandhill" marked with
gmiine on the photograph exhibit "Al" by Kevin
ith.

One Gutzke, an electrician employed by the
defendant, gave this evidence:

"Q. At weekends where did the boys - and girls
for that matter - who lived in the village
play; this is before the accident to Rodney?

A. I do not really know. They used to play
around there. We have got an oval and they
played on the oval. Anywhere where boys will
find something to play with I should imagine.

Q. Where did you see them playing.
them playing on Company property?

A. Well, this 1s very difficult to answer because
we live at the company.

Did you see

Q. Perhaps I should distinguish between company
groperty and area covered by the workings?

ell actually I have seen these boys playing,
like, near the workings but not down actually
on the workings.

Q. Not on the quarry face, down below?
A. No.

Q. What about on the dumps, up at the top?

A. Well, I have seen boys playing at the back,
behind my place, on the dump. This is a

mullock heap.

Q. Has that got any fines in it?
A. Yes, it is all fines."

The dump behind his house is the "sandhill"
indicated by Kevin Smith on the photograph Ex."Al".
This is made plain by him under cross-examination
because when it was suggested that this situation
was 300 yards away from the place where the
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accident happened Gutzke replied: "No, it would
be further than that where I saw these children
play is a dump completely isolated from this area
at all, almost completely behind my house .....
Well, this is on the residential side of the
quarry where the houses themselves are; it would
be 300 or 400 yards away from that dump in
particular where the boy got hurt." Gutzke's son
was in the group of five boys on the day when the
plaintiff met with his injury. He said that he 10
did not recollect ever telling his son to keep
away from the worki area because he took it for
granted. He said: "I thought they would not go
down there."

The plaintiff's mother said the children used
to play on the sandheap but she also identified
that situation as the one marked by Kevin Smith
with a line on photograph Ex. "Al". Mr. Bushell,
the headmaster of the South Marulan Public School
which had been attended by the plaintiff said that 20
in both general assembly and in class (attended by
the plaintiff) he had delivered safety lectures to
the children after he had been approached by Howard
and by Creswick the defendant's safety officer,
and he described to them an area which was an
area of great danger to them as an out-of-bounds
area. The headmaster said that this area, which
he marked by a line on the photograph (Ex. "Al"),
included that portion of the defendant's premises
which included the back shunt. Howard had issued 30
instructions to the employees that the children
were not to be allowed in the work areas and,
apart from the time when he visited the back shunt
area on the day of the accident, Howard had never
seen children in the area of the back shunt. He
had occasionally seen children around the area of
the office and rarely in the actual quarry workings.
On.these occasions he said that he would go to the
children, tell them why they should not be there
and meke sure that they got out of the area.

Other employee, Weston (shift foreman), Pearson
(face foremen) and Creswick (safety officer) also
gave evidence. None of these men had ever seen
children in the area of the back shunt. On
occasions when they had seen children in other

parts of the work areas they had sent them away.

It has been argued in this case that the
plaintiff was upon the area of the back shunt in
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the capacity of a licensee. "A licensee enters
with the consent of the occupier but for purposes
in which the occupier has no direct or indirect
material interest or concern" - Lipmsn V.
Clendinnen 46 C.L.R.550 per Dixon, J. at p. 556.
The occupier'!s permision may take the form of an
invitation extended to some person either
egfressly or impliedly. It is not suggested in
this case that any express permission was granted
to the children either directly or through the
medium of their parents to play in the work areas
of the defendent either on week-days or week-ends.
The question then arises whether there is evidence
upon which a finding would be Justified that they
had an implied permission to be on the back shunt
area. A license could be implied in favour of a
person who otherwise would be a trespasser by
means of evidence of entries upon the land in
question albeit without permission coupled with
evidence of both knowledge and a sufficient course
of tolerance of the entries on the part of the
occupier from which his permission to enter and
remain is reasonably to be inferred. In Liddle v.
North Riding of Yorkshire County Council (1934)

2 K.,B. 101 Scrutton, L.J. at p.1l12 said: "The
invitation might be implied from knowledge that
children frequented the land without interference."
But as Devlin, J. said in Phipps v. Hochester
Corporation (1955) 1 Q.B.450 at p.455: "Knowledge
is not of itself enough to constitute a licence.
There is a distinction between toleration and
permission." In Robert Addie and Sons (Collieries)
Limited v. Dumbreck (1929) A.C.358 at pp.372-373
Viscount Dunedin said: "Judgments on this class of
case are so numerous that it is impossible to
review them all, and a mere citation of a string
of authorities is inimical to clear decision, hut
there are certainly to be found among them
expressions which would countenance the idea
against which I wish to raise my protest; that,
unless a proprietor takes such measures as
effectually to stop trespassers, the trespasser
becomes a licensee ..... There is no duty on a
proprietor to fence his land against the world
under sanction that, if he does not, those who
come over it become licensees. Of course a pro-
prietor may do nothing at all to prevent people
coming over his lands and they may come so often
that permission will be held to be implied, or he
may do something, but that something so half-
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heartedly as to be equivalent to doing nothing ...
but it is permission that mustbe proved, not
tolerance, though tolerance in some circumstances
may be so pronounced as to lead to a conclusion
that it was really tantamount to permission."

Further, in the absence of the ingredients
of knowledge in the occupier of the frequenting
of his lands and his continued inaction, repetition
of the trespass confers no licence (Edwards v.
Railway Executive (1952) A.C.737 at p.746); and
one who enters upon the land of another without
realising the fact that he is a trespasser is
none the less a trespasser (Conway v. George
Wimpey & Co. Ltd. (1951) 2 K.B.266 at p.273).
Tolerance is not established by showing merely
that the occupier did not take every possible step
to keep the intruders out (Edwards v. Railway
Executive (supra) per Lord Goddard at pp.746-747;
Commissioner for Railways (N.S.W.) v. Cardy 104
C.L.R.274 per Menzies, J. at pp.305-306); and
tolerance sufficient to establish an implied assent
in cases of this kind should not be lightly
inferred (Edwards v. Railway Executive (supra
per Lord Porter at p.743; Cardy's Case (supra) per
Menzies, J. at pp.305-306).

There may be a question whether or not the
evidence in this case would be sufficient to prove
such a degree of tolerance of the children pleying
on the sandhill marked by Kevin Smith on photo-
graph Ex. "Al" as to establish a licence, but
there is no evidence that the children ever
entered the area of the back shunt except the
evidence of the plaintiff of his possible one
visit there the day before his accident. Even if
the evidence were sufficient to enable a finding
that the defendant had knowledge of and exhibited
such a tolerance of the playing by children on the
"sandhill" marked by Kevin Smith in photograph Ex.
"Al" (which was at a considerable distance from
the area of the back shunt slope) as to amount to
a permission on the part of the defendant for the
children to use that particular "sandhill" as a
playground, that could not sustain a finding that
permission had been granted by the defendant for
the children to roam at will into other parts of
the defendant's property which constituted work
areas. The boys (including the plaintiff) had not
only been told that the back shunt was an out of
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bounds portion of the property but it was, even to
a boy of 13} years of age, obviously a work area
by reason of the presence of the buffers and the
railway line which led from them down to the bins.
It was & built-up area and clearly defined by the
nature of its construction. The onus was on the
plaintiff to show that he was a licensee at the
place where the accident occurred and this onus is
not discharged by evidence that he may have had
permission to be at some other place on the
premises (Cardy's Case (supra) per Menzies, J. at
PP-306=307). The facts proved in this case are
markedly different from those in such cases as
Cardy's Case (supra) where there was evidence that,
for years before the accident to the boy in
question in that case, he and other children had
habitually played c¢n the Commissioner's lands and
adults frequented them and the Commissioner was
well aware of this fact. There was a regular
means of access to the area in question by a path
which led from certain public streets to other
streets and dwellings and over which members of
the public passed and re-passed and walked about
the land upon which the children habitually played
when the Commissioner was dumping material as well
as at other times. The evidence disclosed that
the use of the land where the accident occurred by
the public was long established and mnotorious.

Accordingly, I am of the opinion that, as (i)
there is no evidence in this case of children,
including the plaintiff, frequenting the area of
the back shunt and as (ii) it follows that there
cannot be any knowledge in the defendant of such
occurrences, any guestion of an implied licence
cannot (subject to the next matter with which I
propose to deal) play any part in this case.

There are present in this case problems
arising out of the fact that the plaintiff was a
boy of 13} yearsof age and out of what has been
referred to as "allurement". What is meant by
"allurement"? With respect, I agree with what
Windeyer, J. has had to say upon this subject in
Cardy's Case (supra at 9.326) where he cites
Lord Goddard's observation (with which Lord Reid
agreed) in Edwards v. Railway Executive (supra at
p.747) that an allurement "only means a form of
invitaetion". There appears to me to be more than
one category of alurement (see Latham v. Johnson &
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Nephew Ltd. (1913) 1 K.B. 398 per Hamilton, L.J.
as Lord Sumner then was at pp.415-416.) Firstly,
there is the allurement which legitimately takes
the form of an implied invitation to enter the
premises themselves and is presented in such
circumstances as to encourage the belief that the
occupier of the premises has given his tacit
permission for the entry. Examples of this kind
of invitation have been given by Lord Sumner (see
Latham v. Johnson & Nephew Ltd. (1913) 1 K.B.
398 at p.410) as the open door of the shop for the
possible customer and the open gate of the goods
yard for the visiting goods carter. ©So far as
children are concerned, examples may be given of
public parks botanical gardens and areas set apart
for regular use as Playgrounds. Having tacitly
invited or "allured" the children to enter into
such places, the occupier is liable if they are
injured by some hidden danger or trap thereon
within the area of the invitation (Cardy's Case
supra) per Menzies, J. at pp.306-307; David Jones
Canberra) Pty. Ltd. v. Stone 44 A.L.J.R. 320 per
Barwick, C.J. at p.%23 and per Walsh, J. at 8'526)°

Secondly, there is the so-called "allurement

which, quite unrealistically, has been thought to
impute or imply permission on the part of the
occupier for entry upon his lands. As Menzies, J.
said in Cardy's Case (supra at p.303) "there is
something quite incongruous about treating as an

‘implied licensee one whose presence on the land

was against the will of an occupier in the sense
that, had the occupier been asked, he would almost
certainly have refused permission to come upon his
land". This "allurement" is something within the

‘'occupier!s land which simply takes the form of

arousing the curiosity of children. Boys, like
cats, are full of curiosity. An allurement to
them can be constituted bq almost eny object or
place within the occupier's premises and there can
be no limit set upon what will attract a boy to it.
By and large such objects or places may beé found
in many areas be they private gardens or business
premises. Only a poor imagination can fail to
supply a number of examples (and see Hardy v.
Central London Railway (1920) 3 K.B.459 per
Scrutton, L.J. at pp.472-473). But merely because
an occupier has something within his land which
turns out to be attractive to some child or other
passing by does not elevate that thing into an
invitation for the child to enter the premises
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upon the basis that he has the tacit permission of
the occupier to do so. As Lord Sumner said in
Lathem v, Johnson & Nephew Ltd. (supra at pp.415-
416): '"Allurements', too, is a vague term. It may
only refer to the circumstances under which the
injured child entered the close. Here it is hard
to see how infantile temptations can give rights,
however much they may excuse peccadilloes. A child
will be a trespasser still, if he goes on private
ground without leave or right, however natural it
may have been for him to do so." Whether the
Judicial impulse be humanitarian or draconic, if

I understand the authorities correctly, the common
law does not placc in the category of licensees a
child who, merely attracted by some object or
place within the occupier's premises which he
chances to espy, eaters without permission express
or implied. It makes no difference whether the
person who enters without the occupier's consent
is8 a child or an adult. He is still an unwanted
intruder; he is a trespasser (Robert Addie &

Sons (Collieries) v. Dumbreck (1929) A.C. %58 at
P.3%76; Thompson v. Bankstown Municipal Council

87 C.L.R. 619 per Dixon, C.J. and Williams, J. at
pPp.627-628; Cardy's Case (Supra) per Dixon, C.d.
at pp.627-626; Commissioner for Railways V. inlan
(1964) A.C. 1054 at pp.l083-1084).

Quinlan's Case (supra) decided that the duty
owed by the occupier of property to a trespasser
thereon is not to injure the trespasser wilfully
or to do any wilful act in disregard of ordinary
humanity towards him. There must be some act done
with deliberate intention of doing harm or at
least some act done with reckless disregard of the
presence of the trespasser. Liability for an act
injuring a trespasser can be imposed on the
occupier of property even although the occupier
has not actual knowledge of the trespasser's
presence. Viscount Radcliffe (at pp.1078, 1077)
said: "It is true that an occupier can be treated
as having knowledge of a trespasser's presence,
even though the latter is not visibly before his
eyes at the time when the act that causes injury
is done. He can be in a position in which he 'as
good as' knows that the other is there ..... It
must be stressed, however, that the knowledge that
is here material is knowledge in the occupier
sufficient to impose upon him the duty not to be
wilful or reckless towards the man to whom otherwise
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he would owe no duty at all; and such knowledge is
something a great desl more concrete than a mere
warning of likelihood. The presence, if it is to
be treated as anticipated, must be 'extremely
likely', to use Lord Buckmaster’s words in the
Excelsior Wire Rope Company's Case (1930) A.C.404,
410. There was great likelihood, not to say
certainty, of boys and others coming upon the site
and per Dixon, C.dJ. in Commissioner of Railways
(N.S.W.) v. Cardy (supra at p.286) the trespasser 10
must be one whose coming is ‘expected or foreseen!.
In the same case Windeyer, J. says that 'the
occupier's immunity from actions by trespassers

may be qualified if he knows that they are or very
probably mey be present'. This is the same thing
as was said by Evatt, J. in Barton's Case 49
C.L.R.114, 35, "As a general rule the plaintiff
must show that the occupier knew of the actual, or,
at least, the very probable, presence of the
trespasser on his land at the very time when some 20
activity fraught with danger to the trespasser

was being continued!. In their lordships opinion,
if an occupier is being charged with breach of

duty towards a trespasser in not giving him warning
of some dangerous activity as is conducted on the
occupier'!s premises and by which the trespasser

has been injured, the law requires that the
occupier's knowledge of the other's presence at the
material time should be established in some such
terms as those quoted above." See also Commissioner 30
for Railways v. McDermott (1967) 1 A.C.169 at p.190.

What then is the duty which the defendant owed
to the plaintiff in the present case? Cardy's Case
(supra) was conducted at the trial on the basis of
the plaintiff's contention that he was a licensee
(see 59 S.R.230). On the appeal to the Hi
Court two of the learned Judges (Dixon, C.J. and
Fullagar, J.) held that the child-plaintiff in
that case was not a licensee but a trespasser, two
(McTiernan and Windeyer, JJ.) held that there was 40
evidence to support the finding that he was a
licensee. Menzies, J. dealt with the case on the
basis that, as the plaintiff fought his case on the
footing that he was a licensee, he would so regard
it for the purposes of his Jjudgment. The Privy
Council in Quinlan's Case (supra) clearly thought
that it was correct to regard the plaintiff in
Cardy's Case as a trespasser but the reasoning of
Fullsgar, J. to the effect that a trespasser could
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be treated on the "neighbour" principle was
rejected as was also the test referred to in Videan
v. British Trans?ort Commission (1963) 2 Q.B. 650
that an occupier's duty to a trespasser can be
determined by what is called "the foreseeability
test". Their lordships in Quinlan's Case (supra
at p.1083) referred briefly to the facts in
Cardy's Case (supra) and in so doing stated: "A
pathway that was freely used by pedestrians ran
along side of this tip, and people, particularly
children, frequently visited the tip despite
'casual and intermittent warnings! by railway
servants'., They continued:

"The circumstances seemed to place the case
squarely among those 'children's cases,! in
which an occupier who had placed a dangerous
"allurement" on his land is liable for
injury caused by it to a straying child.

In any accepted use of the word the ash-tip,
with its burning interior, was a 'trap' or
an 'unusual and hidden danger'. A consider-
able portion of the court's full learned
Judgments is devoted to the question whether
it was necessary or possible to describe the
boy, playing on the surface of the tip, as a
licensee, and their Lordships are at one with
Dixon 0.5, in his exposition of the unreality
of this description as epplied to children in
several previous authorities. Nor, as he
says, is it necessary to resort to this
categorization to give them the legal remedy
that is felt to be their due. Children's
cases in this context do unavoidably introduce
considerations that do not apply where the
sufferer of injury is an adult; and those
conceptions of licence or permission, which
may be highly relevant for the determination
of the adult's rights, are virtually without
meaning, at any rate as applied to small
children."

The precise meaning and effect of this particular
assage has been found difficult to understand
cf. Winfield: Torts 8th Edn. £.199 note 10;

Millner: Negligence in Modern Law (1961) £.49

note 4; Fleming: Torts 4th Edn. pp.408-411;

Clerk & Lindsell; Torts 13th Edn. para.l059;

Victorian Railway Commissioners v. Seal (1966)

V.R.107 at p.130). In this situation I can only
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hope to attempt to avoid offence to Jjudicial
precedent binding upon me.

These matters appear to me to flow from the
two passages cited from Quinlan‘s Case (supra).
Firstly, the defendant Commissioner in Cardy's
Case (supra) could be held to have possessed the
knowledge that it was "extremely likely" or that
there was "a great likelihood, not to say
certainty" of young children coming upon that part
of the premises where the tip was located.
Secondly, where that situation appertains, there
is no need to establish the existence of any form
of invitation to explain their presence on the
land. Jun this connection, if the tip was an
"allurement" to children, as it was described in
Cardy's Case (supra at pp.289, 299, 309), its
attractiveness was relevant, not as an invitation
to a child to enter as a licensee, but as some
evidence of knowledge in the mind of the
Commissioner of the extreme likelihood of the
presence of the children upon the tip itself
although in the role of trespassers. Dixon, C.d.
said at p.286: "Upon the facts of the present case
the responsible servants of the defendant
Commissioner must have been aware of the great
likelihood, not to say certainty, of boys and
others coming upon the site of the tip." Thirdly,
the tiP in which the burning ashes were concealed
was a "trap" for these children of whom the
plaintiff was one. Fourthly, given the fact of
knowledge of that particular category and the fact
of the concealed danger a duty of care lay upon
the Commissioner "to warn those who came or to
exclude them or avert the danger" (Dixon, C.J. at
P.286). On this basis the "decision" in Cardy's
Case could be approved by the Privy Council within
the ambits of its own opinion in Quinlan's Case
for it cited with evident approval the views
expressed by Dixon, C.J. (in Cardy'!s Case at pp-
285-286) in a passage (pp.l083-1084) which reads:
"The Chief Justice evidently reconciles it with
the regular definition of an occupier's liability
vwhere he says: 'Such a recognition of liability by
no means involves the imposition upon occupiers of
premises of ‘a liability for want of care for the
safety of trespassers .... The rule remains that
a man trespasses at his own risk and the occupier
is under no duty to him except to refrain from
intentional or wanton harm to him. But it
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recognizes that nevertheless a duty exists where

to the %gowlegge of the occupier premises are
requented by strangers or are openly used by other

people and the occupier actively creates a specific

peril seriously menacing their safety or continues
it in existence'."

If the "child trespasser" cases were to be
reviewed in the light of the foregoing principles
I believe that the actual result in many of them,
apart from Addie's Case, could be reconciled on
this basis even if their reasoni does not accord.
with that contained in Quinlan's Case (supra).

In the latest of tliem, Herrington v. British
Railwaeys Board (1971) 1 All E.R.897, there was
knowledge of an extreme likelihood of the presence
of the children at the danger spot and if, as
Viscount Radcliffe said in Quingan's Case (supra
at p.1084) the gencral formula laid down in Addie's
Case "may embrace an extensive and, it may be, an
expanding interpretation of what is wanton or
reckless conduct towards a trespasser in any given
situation, and, in the case of children, it will
not preclude full weight being given to any reck-
less lack of care involved in allowing things
naturally dangerous to them to be accessible in
their vicinity", in Herrington's Case the failure,
with that knowledge, to fence off the live electri-
ied rail could constitute reckless disregard of
the plaintiff whose presence the Railways Board as
good as knew was there. It is to be hoped that
there will soon be a clarification by a Court of
high authority in this sphere of the law. Quinlan's
Case (supra) was not itself a child-trespasser case
and the recent case of David Jones (Canberrs) Pty.
Ltd. v. Stone (supra) possessed ingredients which
are certainly not present in the instant case.

In the present case the learmed trial Judge,
in dealing with the third count, although treating
the plaintiff as a trespasser upon the back shunt,
described to the jury the defendant!s duty towards
him as one which arose when it was known to the
occupier that there is a "likelihood" that there
will be in or near the premises children who will
be subject to the allurement and who will in fact
be -allured by it. Later in his summing up he said:
"The occupier of premises is bound to take reason-
able care and a failure to take reasonable care is
a breach of that duty. The occupier is under a
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duty to protect children." He also said: "As I
told you, it must be known or at least be foresee-
able and foreseen by the occupier that there was a
likelihood that there would be in or near the
premises children who would be subject to the
allurement that existed on the premises ... It
must be foreseeable by the occupier that this

part would be an allurement to children." In the
light of Quinlan's Case (supra) these directions
do not correctly state the defendant's duty towards
the plaintiff. The allegations in the third count
are inapplicable to the plaintiff as a trespasser
and I am of the opinion that a verdict should have
been directed for the defendant upon that count.

If the plaintiff were to succeed, then, in my
opinion, his case would have to be brought within
the second count which is the subject of the cross-
appeal and it is to the question whether there is
evidence to support the second count that I shall
now turn.

The second count appears to be based upon
some of the expressions used in Quinlan's Case
(supra). The substantial question is whether
there is evidence fit to be submitted to a Jjury
of the ingredients of the formula which, in light
of Quinlan’s Case (supra), seems to me to have
been postulated as necessary to attach liability
upon a defendant occupier where the injured
plaintiff is a trespassing child. It is not and
could not be suggested that the plaintiff's injury
was wilfully inflicted. Thus, before one can come
to the question whether his injury was caused by
conduct on the part of the defendant in reckless
disregard of the plaintiff's presence, there must
be in the case evidence from which reasonable men
may draw the inference that the defendant had
knowledge of his presence in the sense in which
that knowledge is referred to in Quinlan's Case
where it was said (supra at p.l076) that "knowledge
is a question of fact: such a fact is a very
different thing from the objective gquestion
whether there was a reasonable likelihood of
someone being present at the relevant time and
place and whether a person ought to have foreseen
that likelihood". The knowledge which is required
of a defendant in these circumstances is not that
the plaintiff was actually visible to the defen-
dant but something "a great deal more concrete
than a mere warning of the likelihood" of the
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plaintiff's presence is required. His presence
must be one that is "extremely likely" to the
defendant or there must be "a great likelihood,
not to say certainty" of the plaintiff's presence
in the mind of the defendant (see Quinlan's Case
(supra) at p.1077).

In the present case the situation is that the
plaintiff was a licensee as regards certain parts
of the land occupied by the defendant and a tres-
passer if he intruded upon other parts, namely,
work areas. It differs from those cases in which
the evidence permits a finding that a c¢hild is
licensed to use thc whole of the subject land (cf.
Cardy's Case (supra per Windeyer, J. at pp.325-
326). Where the land occupied is small in area
and the evidence is that the occupier is well
aware that children frequently enter upon a part
of that land the conclusion may be open that their
presence in all parts of the premises is a matter

of extreme likelihood to the occupier and especially
would their presence on some particular part of this

small area be almost a certainty if that part
contained an object or place slluring to a chilgd.
On the other hand, where the area is very large
and the evidence is that the occupier's knowledge
is limited to an awareness that children frequent
a part only of his land, such evidence may not
permit a conclusion to be drawn that he had the
requisite knowledge that it was extremely likely
that they would intrude upon other parts of it.
In some cases it may very well be a question of
degree and thus the state of the occupier's know=-
ledge a question of fact for the jury. Relevant
to this question in addition to the size and
nature of the land occupied, may include such
matters as whether warnings that such other parts
were forbidden to be entered upon had been given
to the child and, in such case, whether to the
knowledge of the occupier the warnings had been
disregarded upon a sufficient number of occasions
to enable it to be said that they were of no real
significance in assessing his state of knowledge.
But the plaintiff's own lack of awareness that he
had no right to be on the particular part of the
land is, of course, a fact of no relevance to the
question whether or not the occupier would as good
as know that he would be there unless, perhaps,
there was also evidence both that the occupier had
knowledge of the child's presence there on some
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occasion or occasions and that the child was
unaware that he was on land out of bound to him,
The onus would lie upon the plaintiff to adduce
evidence that the occupier's knowledge was of the
nature indicated. The absence of warnings in a
given case may tend to show that the child was
unaware of his trespass but, of itself, it is no
proof that there was to the knowledge of the
occupier en extreme likelihood of his presence on
land where he had no right to be.

In the present case the evidence shows that
the plaintiff and other children of the defendant's
employees could be regarded as licensees in respect
of parts of the northern end of the defendant's
premises where, for instance, their homes, school,
community hall, the oval and the access roads to
those places and like others were situated. It
is possible that that situation might even apply
to the sandhills on the northern part of the
property at the rear of the company houses. On
the work areas at the southern part of the
premises the children were undoubtedly trespassers.
There was no evidence that they ever played on
these work areas and if they were seen to be
nearby they were "hunted away". In relation to
the work area of the back shunt there is no
evidence at all that any children ever frequented
the area and the only evidence of the presence of
children at any time in that area is the one
possible visit of the plaintiff on the day
previous to the accident to which I have already
referred. There is no evidence that that visit,
if it took place was known to the defendant.

There is evidence that children were instructed
not to go into these areas and through the medium
of the headmaster of the school, whose evidence
was neither contradicted nor challenged in cross-
examination in this regard, they were told that
these-areas? which included the back shunt work
area, were "out-of-bounds". Whilst there was a
realization on the part of the defendant on the
Thursday before the accident on the Sunday of the
possible danger of the proximity of the high
tension wire to the surface of the western slope
on the back shunt area, there appears to me to be
no evidence whatever to enable a finding of fact
to be made by a Jjury that the defendant had even
a warning of the likelihood of the presence of
children upon the back shunt let alone of an
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extreme or great likelihood, not to say certainty,
that between that Thursday and the following Monday
when the pole was to be shifted by the Council's
employees children would be present there and thus
in risk of injury. Accordingly, I am of the
opinion that there was no evidence fit to be sub-
mitted to the Jjury under the second count and that
for these reasons the direction of a verdict for
the defendant on the second count should not be
disturbed.

The fourth and fifth counts of the declaration
are allegations of the breach by the defendant of
statutory duties aad are based on provisions of
the lMines Inspection Act 1901-1962. The fourth
count alleges a breach of paragraph (f)(xvii) of
Rule (56) and the fifth count alleges a breach of
paragraph (g)(xvi)(b) of section 55 of that Act.
It appears to me to be very doubtful whether this
Act has any application to the facts of this case
despite the definition of "mine" which includes a
"quarry" and the definition itself of "quarry"
in section 4(1) as the slope of the back shunt or
even the back shunt itself whilst used for the
purpose of positioning the empty railway trucks
was not a place on which any product of the
quarry was stacked, stored or treated and that
was the location of the only pole or conductor
alleged to offend the provisions of the Act. A
breach of Rules (24) and (25) of section 55 has
been held to afford a cauge of action at the suit
of an employee injured in consequence of breaches
thereof (see Duff v. Lake George Mines Pty. Ltd.
60 S.R.83). But, assuming breaches of the
statutory obligations respectively set forth in
counts 4 and 5 on the part of the defendant and
assuming mlso that such breaches were causally
connected with the injury received by the
plaintiff, the question arises whether section 55
of the statute was intended to protect persons
falling within the category of the plaintiff.
This is a question which must be answered by an
examination of the statute to ascertain whether
the plaintiff belonged to the particular class of
individuals whom the statute was intended to
protect (Sovar v. Henry Lane Pty. Ltd. 116 C.L.R.
397). Although in the Act there are references
to a "person" (see, for example, section 55 Rule
(2)(v)) and the Act may be held to protect
persons other than employees of the "owner" of the
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mine (see section 4(1); and cf. Massey-Harris-
Ferguson (Manufacturing) Ltd. v. Piper (1956) 2 Q.B.
296; Quilty v. Bellembi Coal Co. Pty. Ltd. 67 S.R.
19%; Canadian Pacific Steamships Ltd. v. Bryers
(1958) A.C.485), nevertheless, upon a true construc-
tion of the Act, the reference to a "person" cannot
be of entirely general application (see Wigley v.
British Vinegars Ltd. (1964) A.C.307 per Viscount
Kilmuir at p.324 with whose opinion &ll their
Lordships agreed). In my opinion, upon the true 10
construction of this Act, it can be said that it
could not possibly afford a cause of action to a
trespasser and according;y I am of the opinion

that the learned trial Judge was correct in
directing a verdict for the defendant upon the
fourth and fifth counts.

The first count is a count based upon the
plaintiff being a licensee and I have already
expressed the view that a finding that the
plaintiff was a licensee was not open upon the 20
evidence in this case. Accordingly, I think that
the learned trial Judge was correct in directing a
verdict for the defendant on the first count.

Whilst every regret must be felt for the
unfortunate plaintiff in this case for the reasons
which I have given I am of the opinion that the
defendant's appeal should be allowed and that the
verdict for the plaintiff upon the third count
should be set aside and verdict thereon entered
for the defendant. The plaintiff's cross-appeal 30
should be dismissed. The plaintiff should be
ordered to pay the defendant costs of the trial
and of this appeal and the cross-appeal but should
have XPQ appropriate certificate under the Suitors
Eund ct.

I certify that this and the 28 preceding
gages are a true copy of the reasons for
udgment of His Honour Mr. Justice Asprey.

Dated 2nd July, 1971.

Jean Duguid 40
Associate.
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No. 9 In the Supreme
Court of New
REASONS FOR JUDGMENT OF HOLMES, J.A. South Wales

Court of Appeal
HOLMES J.A.: In this case the plaintiff, through

his next Triend, sued the defendant upon a number No. 9

of counts, the details of which I will subsequently Reasons for

relate. Judgment of
The plaintiff lived with his parents at South  pos®eoq tios,

Marulan. South Marulan really consisted only of uly

the works of the defendant company and of resi-
dences of a number of men (together with their
wives and familiec) employed by the company at
their works. The house in which the plaintiff
lived with his parents was on company property.

To get out of the house to go anywhere, even onto
the street, he would still be on company property.
Indeed the local school was on company property and
furthermore a mess--hall was used as a Sunday School
and the plaeintiff, together with others, would have
to traverse company property to get to either of
these places.

The area of the company's works is not stated
but from the photographs we have been shown,
including an aerial photograph, it is indicated
clearly enough that the company property extended
over many acres.

The company was engaged in quarrying lime-
stone and crushing it, the crushed limestone would
be taken by conveyor belt to certain bins on the
property and dropped from the bins into railway
trucks underneath them. The trucks were on a
slight incline down to what was called the "back
shunt". This land sloped so that by releasing the
brakes the loaded trucks could travel down the
"back shunt". When there were sufficient trucks
filled with crushed limestone an engine would come
in and the trucks would be taken along railway
lines in the company's property to Jjoin up with
the Main Southern Line and taken to another place
some miles away where the limestone would be
further crushed and became cement. The land of
the company does not appear to have been fenced
and indeed natural barriers would have, at least
on one side, been sufflclent delineation of the
extent of the company's property.
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It is clear that on some part of the property
the children, including the plaintiff, would not
have been trespassers, but obviously on some
other parts of the property they must have been
trespassers because their presence was forbidden
and they could not assert any right to go upon
those parts. Some of the forbidden parts are
perfectly obvious, such as the crushing area, the
quarry, the conveyor belt, the bins and probably
the raillway lines. The company used trucks to
transport some of the spoil which was worthless
from the point of view of cement making and this
was variously described in the evidence as "fines"
and, when heaped in a particular spot, at any rate,
was known as the "sandhills". The company had
evidently two dumping spots, one of which was in
the middle of its land away from the quarry, away
from the railway lines and away from the crushing
plant, the conveyor belt and the bins. Children
were known to use this area as a place on which
they could slide, usually by getting a piece of
tin, turning up one end, ang tobogganing down the
slope, particularly when the sand or "fines" were
newly dumped.

The company also had a second place in which
it dumped "fines" or sand and this is most conven-
iently described as an extension of the "back
shunt". However the evidence did not indicate that
the children ever went near this area and used it
for the tobogganing purpose, at least until the
fatal day. Of course at the beginning of the
dumping process the "fines" would have been close
to the end of the railway line and clearly within
the forbidden area. As time went on the "back
shunt" was extended by dumping but the children
do not appear to have used this area at all during
that time. On the Thursday prior to the accident
it was seen that the dumping for the "back shunt"
was getting to the power lines which came into the
property for the use of the company, and no doubt
everybody else who was there, and which at that
point carried 33,000 volts. It was ordered that
no further material should be dumped over the side
of the "back shunt" but that heaps of material
should be placed around the edges so that trucks
would not tip any more matter over the side, and
this in fact was done. BSome further dumping was
carried out on the other side and a metal stop,
which was used to prevent the trucks getting too
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near the edge, was moved to that side for that
purpose. On the Thursday preceding the melancholy
accident on the Sunday, the chief executive officer
of the defendant company got in touch with the
local electricity authority with a view to either
having the lines moved or acting as comtractors to
the electricity authority and moving the lines
itself. At this stage there was no danger from the
lines which were sufficiently far away from the
ground underneath them or the ground running beside
them so as not to present a hazard to anyone.
Between the Thursday and the Saturday night some
person in the employ of the company, but otherwise
unknown, was sent to remove the metal stop used by
the trucks. This could only be done by means of a
front-end loader, since it was a big and heavy
metal object. The driver apparently as was
customary when he saw heaps of sand dqumped as

they had been, pushed them over the side. This
had the effect of bringing one part of the slope of
the "back shunt" within about five feet of the line
carrying the 33,000 volts. This line 4id not run
parallel to the "back shunt" but it did at one
point as I have said come within about five feet

of it although at other points it was further away
since"it was at an angle tangentially to the "back
shunt”.

On the Sunday following these events the
plaintiff and other children-were playing both on
and off the defendant company's property. It is
obvious that there were not many places for young
children to pley as this was a very isolated place
and the only clesring seems to have been on the
company's property. However after visiting some
places off the company's property some of the
children, including the plaeintiff, came to this
area. The evidence was that they had never been
there before, except possibly one or two of them
on the previous day. They threw rocks down the
slope and slid down it, whether tobogganing or
just sliding is nof clear. On the way back the
plgintiff,n%there is no evidence as to what in
fact happened), must have put his hand upon the
wire carrying this high voltage, as a result of
which his right arm was completely incinerated
and he suffered many other injuries, the details
of which need not for the moment be discussed.
The plaintiff by his next friend sued the defendant

in various counts, based upon licence and invitation
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and negligence, as well as counts based upon
alleged breaches of the Mines Regulation Act. At
the end of the evidence counsel for the defendant
company moved for a verdict by direction for the
defendant in respect of all counts. His Honour-
the trial Judge heard argument upon these matters
and eventually directed a verdict for the defendant
upon all of the counts in the declaration other
than the third count which he allowed to go to
the jury. The third count alleged that the
defendant was the occupier of the premises and
that on the premises a certain pile of rubble
which was alluring to children and such as was
likely to induce the presence on the.said premises
of children, and plaintiff was a child who was on
the said premises and was allured by the said heap
of rubble and thereupon the defendant was so
careless etc. in and about allowing the said pile
of rubble to be in close proximity to a high
tension electricity line that the plaintiff
sustained the injuries and the damage to which I
have made reference.

That the premises in the particular situation
were dangerous there is no doubt and there was
plenty of evidence from the very fact of the
injuries which happened to the plaintiff that
they were dangerous. However as was pointed out
by Scrutton, L.J. in Liddle v Yorkshire C.C., 1934
2 K.B, 101 at 110, and is quoted in Selmond on
Torts, l4th Ed at p.406:

"There has been 'some conflict both in

the United States and in England between

a view which may be called the 'humanitarian'
view, that a child which has no knowledge or
discretion to make it capable of contributory
negligence must be guarded by the landowner
on whose ground it is allowed or tempted to
enter, and the 'hard! or 'Draconian' view,
that a child must trespass at its own risk
and, if is so yo as not to appreciate

what it is doing, it is for its parents, and
not for the landowner on whose land it enters
without invitation, to protect it.*'"

Indeed this present case bears a very close
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it can be said on the evidence that a jury could In the Supreme
find that the place where the children were and this Court of Neéw
accident occurred was an allurement to children. South Wales
There was no evidence that they had ever used it -

before for this purpose and if one gets away from No. 9

the word "allurement" which certainly has a long Re for
history behind it from the days of ILynch v. Nurdin, Jugsonst Qf
1841 1 Q.B. 29, and in the situation of the present Holﬁm:n JOA
case due regard is paid to the circumstance that ond g,i i9§l
the children were rightfully and lawfully upon uy
certain parts of the defendant company's land (they (continued)
lived there) and that they had to cross parts of

the company's land to go to school, to go to Sunday

School and even to go anywhere, it d4id not follow

that at all points on the company's land they were

entitled to go. At some points they must have

been trespassers. Indeed warnings were given to

them when they were near the company's actual works,

warnings were given by means of lectures from the

headmaster of the school, which were it is true

mainly directed towards safety and it was known

that the children were prone to toboggan down one

of the sandhills or dumps. That is to say that a

particular sandhill was specially attractive to

children and of course it could be inferred that

any such place might ultimately become attractive

to children and in that sense constitute an allure-

ment. But in no case of the many which have been

cited and to which I 4o not find it necessary,

having regard to the review of the cases in

Quinlan v. Commissioner for Railways, 1964 A.C.

1054, to discuss them in detail. I simply say

this, that in the last-mentioned case approval was

iven to the decision in Robert Addie & Sons
ECgllieriesz Lt%. v. Dumbreck, 1929 4.G. 358, in
which it was held that there was no duty owing to

the boy trespasser, being a boy of four years of
age, who had come in to the place at which he was
injured. The different decision in Excelsior Wire
Rope Co. v. Callan, 1930 A.C. 404, is obvious. The
deglnltlon of the duty which was accepted by
Viscount Radcliffe in Quinlan's Case came from a

judgment of Hamilton, L.Jd. in Latham v. R. Johnson
& Nephew Ltd., 1913 1 K.B. 398 at &411s

"The owner of the property is under a duty
not to injure the trespasser wilfully;

'not to do a wilful act in reckless disregard
of ordinary humanity towards him'; but other-
wise a man ‘trespasses at his own risk'".
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His Lordship made certain comments upon the rule as
stated and said:

"First it is plain that what is intended is
an exclusive or comprehensive definition of
the duty. Indeed, there would be no point
in it if it were not, It follows then that,
so long as the relationship of occupier and
trespasser is or continues to be a relevant
description of the relationship between the
person who anures or brings about injury and
the person who is injured - an important
quallflcatlon - the occupler 8 duty is limited
in the accepted terms. It is so limited
because the character of trespassing is such
that the law does not think it Just to require
the occupier to speculate about or to foresee
the movements of a trespasser and this is
equally true whether the trespasser fills the
unsympathetic part of the burglar or the
sympathetic part of the traveller who has
lost his way."

(at p.1074)

The second comment His Lordship made is:

"The formula in terms covers activities of
the occupier on his land and cannot legitime
ately be regarded as confined to the s tuation
where 1n3ur¥ arises from what is sometimes
called the 'static condition' of the land.
The main point of it is to prescribé, not
merely that a trespasser must take the land
as ‘he finds 1t, but also that he must take
the occupier's-activities as he finds then,
subject to the restriction that the occupier
must not wilfully or recklessly conduct them
to his harm." (at p.1l075)

The third comment made by His Lordship is that:

"The formula does not ignore the significance
of knowledge in affecting the relationship
between occupier and trespasser .cceecece.

A man can hardly act wilfully or recklessly
with regard to another unless he knows that
that other is present or has reason to
believe that he is there. But the knowledge
required to set up any duty at all in the
occupier is his personal knowledge of the
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other's presence! (at p.1075 and reference is
then made to what was said by Dixon, J., as_he then
was, in Barton's Case, 49 C.L.R. 114 at 131)

Insofar as the oc~upier is said to be in a position
as good as knowing that the trespasser is there is
pointed out as hearing directly on the recklessness
of the act. But, as is said in another part of the
Judgment, as is stressed, the knowledge that is
material is knowledge in the occupier sufficient

to impose upon him the duty not to be wilful or
reckless towards the man to whom otherwise he

would owe no duty at all; and such knowledge is
something a great leal more concrete than a mere
warning of likelihood. The presence if it is to

be treated as anticipated must be "extremely likely"
or as Dixon, C.Jd. said in Cardy's Case, 104 C.L.R.
274 at 286:

"Great likelihood not to say certainty of
boys and others coming upon the site".

Approval is also given to what Windeyer, J. said
in the same case namely:

"The occupier's immunity from action by
trespassers may be qualified if he knows
that they are or very probably may be present"

And that is equated with what Evatt, J. said in
Barton's Case, (supra) at p.135.

The passages to which I have referred made it
clear in my mind that there was no evidence upon
which this count could be left to the Jjury and
with great respect to His Honour simply to treat
it as a matter in which an allurement arose and
not to have regard to the primary circumstance
that allurement or not the plaintiff was in this
situation a trespasser was wrong.

Since writing the above I have read the .
judgment of Asprey, J.A. with which I am in
substantial agreement. IFurthermore I have read
the decision in Herrington v. British Railways
Board (1971) 2 W.L.R. 477. I can feel very
strongly the reaction of Salmon, L.J. in that

case to the authorities but Quinlan's Case (supra)
must be the authority in this Court.
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I should add that in all of the cases in
which the child has recovered he has come from
outside the occupier's premises, he has been known
to be there or the likelihood of his being there
has or should have been anticipated. But the
position now is that since Quinlan's Case the rule
relating to trespassers is applied strictly. The
exception (if it be one) is that the occupier must
know of the trespasser's presence or act in reck-

less disregard of that presence or expected 10
presence.

I agree with the learned trial Judge that
there is no evidence to support the counts based
on common law negligence or on occupier's liability
to an invitee or licensee.

The remaining counts raised questions of the
liability of the.defendant for breach of certain
regulations contained in the Mines Regulation Act,
but I have some doubt whether these provisions
gave rise to a private right of action. A4 civil 20
remedy in proper cases is provided by the common
law at any rate to all persons other than tres-
passers and this would suggest that no right of
action is given to an individual for breach of the

rovisions of the Mines Regulation Act in question

Brittani enic Laun Co., (1923)
2 K.B, 832 per ., as he then was, at
D.842). See also the approval of this view in
T e Choo v, C Kew Moi, 1970 1. W.L.R.147
at p. by the vy Oouncil. Furthermore the 30

line was not company property and though on one

view the breach of the Act (if any) was brought

about by the activity of the defendant in bringing

the line closer to the land than was permissible,

the dquty which arose was either provided by the

common law in the way I have stated or was a

matter for the electricity authority (which

owned the line) and the company, which may have
comnitted a breach of the Act. However this is

not a matter which arises in this case. 40

I agree with the orders proposed by Asprey,J.A.
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No, 10 In the Supreme

) Court of New
REASONS FOR JUDGMENT OF TAYLOR, A~J.A. South Wales

Court of Appeal

TAILOR; A-J.A.: This is an appeal by the defendant

rom the verdict of a jury awarding the plaintiff No.10
damages of $56,880. The principal ground of appeal R £
was thet a verdict should have been directed for Jeasonst °§‘
the defendant since the evidence did not disclose udgment o

Taylor, A~J.A.

any legal basis for a finding of liability. 2nd July 1971

The defendant company operates a quarry and
crushing plant at South Marulan for the purpose of
manufacturing cemeat. The plaintiff was injured
when he came in contact with a power line carrying
33,000 volts of electricity on an area where the
defendant was extending portion of a railway line
on its premises. For this purpose it was dumping
"fines", a gravel-like material, the residue from
the crushing of limestone, to raige the height of
the land to the existing level of the railway track.

The area and extent of the company's operation
and the situation of the variocus work areas are set
out in the judgment of Asprey, J.A., which I have
had the advantage of reading and it is not
necessary here to repeat them. It is sufficient
for my purposes to state the following facts.

The plaintiff was thirteen and a half years
of age when he was injured on 30th July, 1967.
His father worked for the company and he and his
family lived in one of a number of houses provided
by the company on its land for its employees. The
plaintiff's parents had lived in the house for
nineteen years. He had lived there all his life.
The whole of the area known as South Marulan, is
some seven miles from Marulan. On the company's
land there is a school. At the time of this
accident there were forty-eight pupils attending
it. Other more senior pupils who lived in the
area went daily to the Goulburn High School. In
addition there were provided on the company's land
a playing oval, a bowling green for the adults
and a Sundsy School was held in the mess hall or
the village hall, as it was called. Access to all
these was through the company's property. There
were no fences, apart from the fences around the
houses and a fence separating a property belongi
to a man named Cooper - not related to the plaintiff -
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from the company's land. The works area of the
company, that is, the quarry itself, the place
where limestone was crushed, the loading bins, the
railway lines and the shunting areas were not
separated by any barriers from the village, as the
housing area was known, or from the rest of the
company's extensive area. There were used in and
around the works areas very large Euclid trucks,
front-end loaders and other machinery. Rail
trucks were kept on the lines until they were
loaded and a train made up. The material in
these trucks was conveyed to Berrima where it was
made into cement.

The plant operated, in the main, two shifts.
For some time in 1967 it worked a six day week,
Monday to Saturday. No work was done on Sundeys,
but on that day maintenance of the plant was
carried out. There were no signs on any part of
the area forbidding children or strangers to enter.
Some parts of the company's operations would have
been obviously out of bounds to children of the
plaintiff's age, at least during working hours.

The headmaster of the school (there were two
teachers) addressed the pupils on safety measures.
They were not to play on the roads, to be careful
at the change of shift, not to go to certain areas,
particularly the railway line and other areas which
were out of bounds to them. Included in these was
the "back shunt" area as it was being developed.
That is the area where the plaintiff was injured.
The company was extending the railway line which
was used to hold the trucks by dumping fines,
waste materisl which and in the ordinary course
would have been dumped in various parts of the
area. A previous dump of fines was known as the
"sand hills" and was used by children as playing
area. They climbed to the top and ran or slid
down the slope using pieces of corrugated iron or
other suitable material.

To extend the railway line large trucks of
fines were brought close to the edge of the dump
where they were tipped. The material was left in
heaps near the edge to be pushed down the slope
by a front-end loader leaving a flat, level
surface with a sloping front to the ground level.
As this area was extended on one side it advanced
towards a high tension cable suspended on poles at
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a height of twenty to twenty-five feet from the
ground. This was the electric power supply for
the company's plant. The plan for the extensions
of the area involved raising the level to & height
above the cable. This was to be removed and the
line of electricity into the company's plant re-
routed.

The children during the weekends played on
and off the company's premises. One of their
favourite Qlay places was a rock formation known
as “"granny's chair". To reach this they would
cross the railway line and go off the company's
property. Coming back from this area they could
be within some three or four hundred yards of the
face of the extensions to the back shunt area.
Some of the boys, including the plaintiff, set
traps for rabbits. This was done both on and off
the company's property. It was possible to get
to the back shunt area without crossing the
railway line.

The plaintiff had played on the face of the
dqump in the area where he was injured on the day
before. None of the children called as witnesses
in the case had played there before, and the
employees called in the defendant's case said
they had never seen any children play in that
area prior to the accident.

The pleintiff was injured on a Sunday. He
said that he and other boys had gone to the area
of the extensions of the back shunt to play.
From the top of the slope to the bottom of the
benk was a distance of some hundred feet. They
had plaeyed at throwing rocks to the bottom and
running up and down the slope. During one of
these excursions the plaintiff in some fashion
came in contact with the electric high tension
cable with his right hand or arm. There was a
mark on the cable that indicated this. He was

found lying at the bottom of the slope some seventy

or eighty feet away from the mark. He had no
recollection of the accident and neither he nor
any of his friends were aware that there was a
high tension cable close to the surface of the
slopc on which they were playing. There were no
indicators or signs on the cable or in the area
to say that it was a live cable. As a result of
bhis injuries the plaintiff had his right arm
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amputated through the shoulder joint.

The appellant company contended that when he
came on this area of their land the plaintiff was
a trespasser. Mr. McGregor, Q.C., counsel for
the company, both before the trial Judge and
before this Court relied on the decision of the
Privy Council in Quinlan's case, Commissioner for
Railways v. Quinlan (1964) A.C. 1054. That
decision, he contended, binding on this Court, re-
affirmed the law as to an occupier's liasbility to
children who were trespassers as laid down in
Addie & Sons (Collieries) Limited v. Dumbreck
(1929) A.C. 354:

"There must be found injury due tosome
unlawful acts involving something more

than the absence of reasonable care.

There must be some act done with deliberate
intention of doing harm or at least some
act done with reckless disregard of the
presence of the trespasser."”

The first question to be determined is the
duty, if any, owed by the defendant company to
the plaintiff at the time he was injured. I do
not accept that this is to be determined solely by
regarding the defendant as the occupier of the
land on which the plaintiff was hurt and determine
ing the category to which the plaintiff belonged
when he entered the land.

The company, no doubt, for reasons that were
to its advantage, provided houses for its employees
and their families within the area and adjacent to
the places where it carried on its operations. In
doing this it necessarily accepted that there would
be living in the area numbers of children of all
ages, that they would go to school, to the
playing oval, to the Sunday School and to areas on
the company's land and beyond the company's land
to play, to explore, to trap rabbits and generally
to do all the things, expected and unexpected,
that children, when not at home or at school,
would do to amuse themselves in a remote area.

The attractions which the area offered were some-~
what different from those in towns and cities.
They were country children who would obtain their
recreation and amusement in the areas surrounding
their homes. The operation of the plant, these
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large vehicles, blasting in the quarry, railway
lines and trucks, dams and water tanks were in
many respects both dangerous and attractive to
children who were thus exposed to injury that
would not have existed had they lived away from
the area. Here the children lived in the area and
nothing separated them from the railway lines, the
roads and areas used by the large trucks, the
quarry itself, the actual work place and the access
roads.

The company recognized that the children were
thus exposed to the risk of injury, and through
the headmaster of the school those children of
school sge were given regular instructions in
safety precautions. They were, as I have indi-
cated, to be careful of change of shifts, not to
play on the roads, not to go to certain areas that
were dangerous, they were to keep off the railway
lines and away from the gquarry face.

In accepting that these children were always
present within the area of its operations, there
arose, in my opinion, a duty of care on the part
of the company to them. They were in fact and in
law its neighbours and to them it owed a general
duty of care. They stood in such proximity to
the operations carried on by the company as to
give rise to that duty on principles ennunciated
by Atkin, L.J., in Donoghue v. Stevenson (1932)
A.C., 562 at p.580:

"You must take reasonable care to avoid

acts or omissions which you can reasonably
foresee would be likely to injure your
neighbour. Who then in law is my neighbour?
The answer seems to be persons who are 8o
closely and directly affected by my act that
I ought reasonably to have them in contempla-
tion as being so affectcd when I am directing
ny mind to the acts or omissions which are
called in question.” '

Since the duty arose because of the proximity
of the children to the operations and the area in
which they were carried on and since this was the
extra hazard that was involved in the children
living in the area, I would define the duty as an
obligation on the part of the company to take
reasonable care for the safety of these children
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in the carrying on of its operations. To see, as
far as was reasonably possible, that they were
protected from the hazards of living in the area
of its operations. This being the duty, it was
for the Jjury to say whether or not the defendant
breached the duty and if as a result the plaintiff
received his injuries.

If at the time the plaintiff was injured he
was on this area without the defendant's permission
and hence a trespasser, he can maintain his action,
by relying on a breach of duty that I have earlier
indicated, since this duty arose not from his
presence on the land where he was injured but
from other circumstances. Dixon, C.J. and
Williams, J. in Thompson v. The Bankstown Council,
87 C.L.R. 619 at p.628:

"A man or child may be infringing upon
another's possession of land or goods at the
time he is injured and it will be no bar to
his recovery, if otherwise he can make out
the constituent elements of a cause of action.
That is shown, if proof were needed, by
Excelsior Wire Rope Co. Limited v. 6allan
(1930) A.C. 404; Mourton v. Poulter (1930)
2 K.B. 183%; and Buckland v. Guildford Gas
Light & Coke Co. (1949) 1 K.B. 410. Indeed
it is logically possible to add Glasgow
Corporation v. Taylor (1922) 1 A.C. #44; for
the child there, when she plucked the fatal
berries from the belladonna shrub, committed
a technical trespass, according at all events
to the English common law. "The child had no
right to pluck the berries, but the corpora-
tion had no right to tempt the child to its
death or to expose it to temgtation regard-
less of consequences": er Lord Sumner
(1922) 1 A.C. at p.64. It is not a question
whether a trespass by the plaintiff took
place at the time of or even as part of the
occasion of his injury. The question is
whether the breach of duty of which he
"'complains is one which arises out of the
defendant's occupation or control of property,
of 'premises! or a 'structure!'. If that be
the case, then it is true that he will look
in vain for a duty of care towards him as to
the state or condition of the 'premises' or
'structure' when the character in' which he
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comes into the area of the occupation or
control giving rise to the duty is that of a
trespasser.”

Kitto, J. was of the same opinion. At p.642 he
said:s

"The respondent's contention appears to
assume that the rule of law which defines the
limits of the duty owed by an occupier to a
trespasser goes so far as to provide the
occupier with an effective answer to any
assertion by he trespasser that during the
period of the trespass the occupier owed him
a duty of care. The assumption is unwarranted,
for the rule is concerned only with the
incidents which the law attaches to the
specific relation of occupier and trespasser.
It demands, as Lord Uthwatt said in Read v.
J. Lyons & Co. Limited (1947) A.C. 156 at
p-185, a standard of conduct which a
reasonably-minded occupier with due regard
to his own interests might well agree to be
fair and a trespasser might in a civilized
community reasonably expect. It would be a
mis-~-conception of the rule to regard it as
precluding the application of the general
grinciple of M'Alister (or Donoghue) v.
tevenson (19%2) A.C. 562, to a case where
an occupier, in addition to being an
occupier, stands in some other relation to
a trespasser so that the latter is not only
a trespasser but is also the occupier's
neighbour, in Lord Atkin's sense of the word:
see Transport Commissioners of New South
Wales v. Barton (1933) 49 C.L.R. at pp.l1l22,
127 et seq. The facts of the case must
therefore be further examined for the
purpose of considering whether there was
another relation between the parties giving
rise to such a duty of care that the jury
could properly find a breach of it to have
been & cause of the appellant's injuries."

This statement was the subject of some criticism
by the Privy Council in Quinlan's case, Quinlan v.
The Commissioner for Railways (1964) A.C. 1054 at
p.1080. In Cardy's case, Cardy v. The Commissioner
for Railways 104 C.L.R. 274 at p.316 Windeyer, J.
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expressed views to the same effect:

"The duty of the occupier is, however, rooted
at bottom in his duty to his neighbour in
Lord Atkin's sense. For, as Dixon, d., as

he then was said, in Lipman v. Clendinnen
(1932) 46 C.L.R. 550, "The circumstance
which annexes to occupation the duty of care,
when it exists, is the presence or proximity
of others upon or to the premises occupied.
It is because the safety of such persons may
be endangered that the obligation of care
arises." The formulary rules really do no
more than state what the law has determined

a reasonable man must do to discharge a duty
of care arising in particular circumstances.
And they are decisive only in casew where the
plaintiff's case is founded upon the duty of
the defendant as occupier for the safety of
his premises. A plaintiff who can rely on a
duty of care arising in particular circum-
stances, is not to be defeated merely because
the defendant is the occupier of the land on
which he came to harm. His presence upon the
land and the circumstances in which he came
there may be merely elements in a total
situation from which a duty of care arises
and not the foundation of the defendant's
duty of care. As Taylor, J. expressed it in
Commissioner for Railways (N.S.W.) v. Hooper
(1954) 89 C.L.R. 486, "circumstances may
arise, unrelated to questions of the safety
of the occupied premises, in which the
obligations of the occupier for both
negligent acts of commission and omission
fall to be determined in accordance with the

general principles of liability for negligence.

The matter was recently considered in the
High Court, see David Jones (Canberra) Pty Limited
v. Stone, 44 A.L.J.R. at 320. The Chief Justice
approved of the statement of Fullagar, J. in
Commissioner for Railways v. Anderson, 105 C.L.R.
42 at p.56, where he said that the rules laid
down in Indermaur v. Dames were but part of the
law of negligence, His views and the views of
Walsh, J. are summarized in the headnote:

"Although the rules laid down in Indermaur v.
Dames 1866 L.R. 1C.P. 274 are but part of the
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law of negligence, when the only basis put In the Supreme
forward for the existence of a duty of care Court of New
is the occupancy of the premises to which a South Wales

person, including in that term an infant, has Court of Appeal
come, that case is definitive of the duty of
care owed by the occupier. A wider duty may No.1l0
be owed where there are other circumstances."

Reasons for

The Chief Justice at p.323 said: g:y@logntﬁg A
9 * *
"Before parting with the matter I ought to end July 1971
10 point out that the existence of a duty (continued)

founded upon occupancy of premises does not
preclude the co-existence of a wider duty
founded upon other circumstances. Thus in
what I have written I do not exclude the
possibility that in other circumstances
there may be other and wider duties toward
a child than those which I have described
arising out of the facts in this case. For
example, if there was within the store some

20 feature well calculated to cause a child to
break from its mother's care and control
with the possibility of some injury to the
child which might have been foreseen there
may be a separate distinct duty on the part
of the appellant to take due care for the
safety of the child. Such a case does not
arise here. The dubty in this case depends
solely upon the appellant's occupancy of
the premises and in particular of the

30 escalators."”

Walsh, J., at p.325 had this to say:

"When a very young child complains of injury
alleged to have been caused by the breach of
a duty of care owed by an occupier of
premises, special problems may be encountered
in seeking to apply to such a claim the
principles which have been established for
determining what is the relevant duty of care
owed by the occupier and what may be required
40 of him in the fulfilment of that duty.
Nevertheless, I am of the opinion that in
general, and leavi aside situations in
which there may be 'another relevant
relationship! in the sense in which that
expression was used in Commissioner for
Railways v. McDermott (1967) 1 A.C. 169 at
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p.187, the liability of an occupier of
premises to a person who has entered upon
them and has been injured must depend,
whether that person be an adult or a child,
upon a breach of a duty of care arising out
of the defendant's occupation of the premises
and the presence on them of that person.

The principles according to which a plaintiff
seeking to establish a breach of such a duty
of care must first be assigned to his proper
place in the 'fixed classification of the
capacities or characters in which

enter upon premises occupied by others', the
case then being governed ‘by the standard of
duty assigned to that class' (Lipman v.
Clendinnen (1932) 46 C.L.R. 550 at p.5°%

are to be spplied when the plaintiff is a
young child, but in the application of them
it is necessary to take into account the
propensities of children and their inability
to perceive and to avoid potential sources
of danger to them. The course has not been
taken by the courts, vwhen confronted in such
cases with the difficulties of applying these
principles, of holding them to be inapplic-
able and resorting to a different approach
to the questions of whether the occupier was
or was not under a duty of care and what was
the standard of care required if the duty
existed. The courts have sought to apply
the established rules concerning the duties
of occupiers, when dealing with children who
in different characters come upon lands of
the occupiers. But for the purpose of
determining in which class a child plaintiff
should be placed and in what manner the
rules for measuring the occupier's duty
should be applied, it has been found
necessary to formulate some special concept,
such as those of 'allurement', of an implied
licence to enter and of a conditional licence
to enter.'

These -statements sufficient dispose of the
contention that the effect of the decision of the
Privy Council in Quinlan's case is that where a
person is injured on the land of another his rights
against the occupier of that land are to be deter-
mined only by the category in which he came upon
the land - invitee, licensee or trespasser - and
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that the entrant injured in these circumstances
cannot rely on the breach of any other duty owed
to him from some other relationship.

See Commissioner of Railways v McDermott
(1967) 1 A.C. 170 at 186-187. It is there pointed
out that occupation of premises is a ground of
ligbility when a person is injured thereon and not
a ground of exemption from liability. At page 187
this appears:

"But there is no exemption from any other
duty of care which may have arisen from
other elements in the situation creating
an additional relationship between the two
persons concerned."

In the instant case there was in my opinion
such a duty. The question then is, was there
evidence upon which the Jjury could find that the
plaintiff's injuries resulted from a breach of
that duty?

There was evidence from which the jury could
find that the high tension cable carrying 33,000
volts was three to five feet from the surface of
the slope at the time of the accident.
who went to the rescue of the plaintiff said that
he was five feet five inches tall and that he had
to duck down to get under it. Another employee
who went to the scene of the accident described
the wires thus:

"Q. Did you notice those high tension wires
then?
A. Yes, I saw the wires straight away.

Q. Where were they in relation to the dump,
how far off the dump?
A. How far off the dump?

Q. How far away from the dump?

A. This would be very hard to say. 1t
would be three feet, three feet six.
I could not be accurate but it was
about that."

Originally the high tension cable had been twenty-

five feet above the ground surface. As the dump
was pushed outwards this distance decreased. By

An employee

In the Supreme
Court of New
South Wales
Court of Appeal

No.1lO

Reasons for
Judgment of
Taylor, A-J.A.
2nd July 1971

(continued)




In the Supreme
Court of New
South Wales
Court of Appeal

No.10

Reasons for
Judgment of
Teylor, A-Jd.A.
2nd July 1971

(continued)

25.

February 1967 the twenty-five feet had been
reduced to fourteen feet and this was reported

to the quarry superintendent. By May the line
was some twelve feet from the dumped material and
this was reported in writing to the superintendent.
Some few days before the accident the distance was
8ix to eight feet. The distance of the surface
was reported about once a week. No signs were
ever put in the area to indicate the danger from
the cable, nor to fence off the danger area.
According to another witness, about two months
before the accident the dump was moving out closer
to the wires. He estimated the distance at five
feet, and that was reported to the foreman. There
was evidence from the defendant's employees that
when the cable was still some twelve feet away
from the surface instructions were given to cease
dumping material on that side of the back shunt,
to put a number of loads of material on the edge
so that trucks could not dump any more, to remove
the dump stop used by the trucks and to leave
heaps on the edge immediately above the lowest
part of the cable as a barrier. Despite this,

the wires were observed on the Thursday before

the accident to be closer. On the Sunday of the
accident this barrier to trucks had disappeared.
Contrary to instructions it had been pushed down
the slope by an employee using a front-end loader
in the same manner as all other loads had been
dealt with.

It was for the Jjury to say whether or not
they accepted that this was done contrary to
instructions and without knowledge on the part of
responsible officers. They may have thought it an
unlikely tale. The incontrovertible fact was that
on the day of the accident for a distance of some
six or eight feet horizontally this line was
within three or four feet of the surface of the
slope. The Jjury could accept the fact that the
plaintiff was there on the Baturday. It seems a
fair inference that, no work being done on that
day, the condition of the line on the Sunday was
the same as it would have been on the Friday.

The defendant's case was that children were
prohibited from going into the work areas. They
had not been known to play in this area before and
no senior officer of the company knew or had any
reason to believe that they would come to this
particular area.
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All this was a matter for the jury. It
involved questions of foreseeability of the possi-
bility of injury and of reasonable conduct. It
was open to the jury to find that the defendant
was in breach of his duty in failing to keep this
high tension wire at all times insulated by a
safe distance from the surface of the land; having
regard to the high voltage carried, contact with
this cable could result only in death or terrible
injury, and it was open to the Jjury to hold that
the defendant had a duty to make it virtually
impossible for children to go into the area. This
was not a matter, the jury might have concluded,
which could be dea't with by warnings, if indeed
any warnings had been given.

The Jury, however, were not called upon to
consider this case, Indeed it was not a case that
was pleaded in any separate count. It could, I
think, have been raised under the seeond count.
All counts other than the third were taken from
the jury. This count was as follows:

"And for a third count the plaintiff sues

the defendant as aforesaid for that at all
relevant times the defendant was the
occupier of certain premises and there was
on the said premises a certain pile of rubble
which was alluring to children and such as
was likely to induce the presence on the
subject premises of children and the
plaintiff was a child who was on the said
premises and was allured by the said heap

of rubble and thereupon the defendant by
itself, its servants and agents was so care-
less and negligent and unskilful in and about
allowing the said pile of rubble to bde in
close proximity to a high tension
electricity line that the plaintiff
sustained injuries and suffered the damage
more paﬁticularly set out in the first count
hereof.

The learned trial Judge put the case to the jury
on the basis that the plaintiff was a trespasser
and the question for them was, had the defendant
by the presence of an allurement on its property,
which was a danger known to it and not obvioua to
the children and thus a trap, created a situation
where it was under a duty to take reasonable care
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to protect the children. At p.221 of the Appesl

Book he said this:
"The occupier of premises is bound by a Aduty
to take reasonable care to protect children
from risk to which they are exposed by a
dangerous condition of part of the premises
if that part of the premises constitutes an
allurement to children to enter on to
premises and approach that dangerous part.
The part must be dangerous in the sense that
it is a concealed denger or a trap. Iis
existence and dangerous quality must be
known to the -occupier of the premises and
unknown and not obvious to the children.
Further it should be known to the occupier
that there is a likelihood that there will

" be in or near the premises children who will

be subject to the allurement and who will in
fact be allured by it."

The defendant, accepting that the plaintiff
was, as the Judge told the jury, a trespasser,
contended that it could not be liable unless the
company knew that there was an extreme likelihood
that children would bé on the land where the danger
existed and acted with reckless disregard of their

presence in creating the danger or failing to take
-steps to prevent it.

Of neither of these matters
it contended was there any evidence capable of
supporting a finding adverse to it.

The Jjury should not have been told that the
plaintiff was a trespasser. It was for them to
determine whether on the occasion when he entered
this land and met with these injuries he was a
licensee or a trespasser. It is beyond dispute
that he was at least a licensee of all those parts
of the defendant's area which he necessarily used
in his comings and goings about hie daily affairs,
including the weekends. In the absence of any
barriers, fences or notices he would be entitled
to go onto such parts of the area other than those
expressly forbidden to him and those which to a
boy of his age and intelligence were clearly

laces to which he ous;ht not go. His own

telligence would tell him no doubt that he was
not to go into the office. He could safely assume
that he was entitled to play on sandhills as indeed
he had at times when there was no one working in
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the vicinity, no trucks operating there. The
defendant relied for his being a trespasser on the
fact that he had been expressly forbidden to go
into the area of the back shunt. But this was a
matter about which there was dispute. The boy
gaid that he had rever been told that by the
schoolmaster or by anybody else. The schoolmaster's
assertions as to what he had told the school, which
would include the boy if he was there, were that he
was directing attention to safety and he indicated
certain areas to which they were not to go. There
was no precise definition of the boundary of these
areas. They were referred to in vague terms, the
Particular one in juestion being described as the
'‘back shunt" area. Nor was it made clear that
this prohibition was one that applied on Sundays
when the trucks were not working in this ares and
indeed there was no work being carried on in the
area at all other than maintenance. These
instructions and what they conveyed were matters
to be determined by the Jury and it is not a case
where the defendant could say that boys had been
hunted away from this area when found there. It
was the defendant's case that it had never known
any of the boys to be in the area. Since one
sandhill is very much like another from the point
of view of a child wishing to play on it there
would not be any reason for a boy supposing that
if he was allowed to plsy on one lot of sandhills
he would be debarred from playing on other sand-
hills if there was no work proceeding at the time,
no trucks, no front-end loader and no men in the
area. All this was a matter for the Jjury and it
was open for them to come to the conclusion on
the evidence in this case, that there was no
prohibition to the boy going to this area to play
on the sandhills on a Sunday when no work was
teking place. These children were not prisoners,
they were entitled and the company recognized
that they were entitled to go out from their

area to the lands nearby including the non-work
areas. In the absence of any defined roadways

or pathways they could make their way through the
company's property. When this boy was on the
boundary of the back shunt area with the non-work
area, wherever that was, he was lawfully there.

Let it be assumed, however, that he was a
trespasser. His case, in my opinion, was to be
determined in accordance with statements of the
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law applicable to child trespassers by Dixon, C.J.,
in Cardy's case, subject to the effect of the
decision in Quinlan's case:

"The rule remains that & man trespasses at
his own risk and the occupier is under no
duty to him except to refrain from intentional
or wanton harm to him, but it recognizes that
nevertheless a duty exists where to the
knowledge of the occupier premises are
frequented by strangers or are openly used
by other people and the occupier actively
creates a specific peril seriously menacing
their safety or continues it in existence.
The duty may be limited to perils of which
the persons so using the premises are unaware
and which they are unlikely to expect and
guard against. The duty is measured by the
nature of the danger or peril but it may,
according to circumstances, be sufficiently
discharged by warning of the danger, by
taking steps to exclude the intruder or by
removael or reduction of the danger." p.286.

Later he said:

"In principle a duty of care should rest on
a man to safeguard others from a grave
danger of serious harm if knowingi{ he has
created the danger or is responsible for its
continued existence and is aware of the
likelihood of others coming into proximity

of the danger and has the means of preventing
it or averting the danger or of bringing it
to their knowledge." p.286.

Earlier in his judgment when defining the source
of the inference that a duty arose in the case of
a child trespasser on premises where a danger
existed, he said: :

"The ,truth is that:the real source of the
inference that a duty arose must be souiht
elsewhere. It ias te be found in a combina-
tion of factors. These are the dangers
vhich attend the use of the premises, the
circumstances that the premises are so used
or frequented and that-in spite of the
knowledge which the occupier has or perhaps
ought to have of that fact and of the
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description of persons who use or frequent
the premises he exposes them to the danger
and tekes no precaution to safeguard them.
In other words, it is not upon the reality
of a consent or licence consisting in the
voluntary grant of a gratuitous benefit or
advantage that the duty in such a case is
founded. The real source is an implication
that is made." p.28l.

The learned trial Judge left the matter to
the jury in accordance with what he conceived to be
the law laid down in Cardy's case. For the jury to
find a verdict for the plaintiff there had to be
acceptable evidence:

1. That the defendant had on its premises
actively created a serious peril.

2. That this was done on premiges which
were frequented by strangers or openly
used by others.

3. That the peril was of such a nature that
persons so using the premises would be
unaware of it and unlikely to expect it
or to guard against it.

4. The defendant company had not taken any
measures by warning, taking steps to
exclude the child or by removal or
reduction of the peril.

(1) That the defendant company had created on its
land s serious peril does pot need elaboration.
They had brought to within the reach of a child an
electric high tension cable carrying 33,000 volts
of electricity, contact with which would kill or
mutilate. They had positioned it on the slope of
an area which was a natural pley place for

was. That people used the area in the past fixes
the occupier at the time he created the peril with
knowledge that there is a likelihood of 8:0p1e-
coming to the place who may be harmed. this

the jury were entitled to consider -the nature and
extent of the use that was made of the compeny's
premises by these children. Whilst it is true that

l4ren.

(2) It would be sufficient if there was a likeli-
hood of children coming to the place where the peril
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there is not eny evidence that at least prior teo
the Saturday any child had been known to employees
of the defendant company to play on this particular
area and although this area was a works area, the
question of whether or not there was a likelihood
of children bei there on this Sunday does. not
depend, in my opinion, upon establishing that
children bad previously been there to the knowledge
of the defendant company's employees. On this
question it is relevant that this was a sandhill,
a dumping area for fines, and on such areas
children had been known to play since the areas
were there. It was a Sunday and the children
would be playing and seeking their amusements -on
and off the company's land, passing through it to
go to other places and there were no barriers or
gigns which would in any way deter a child or
children from playing on this area. The nature of
the area and the facilities that it afforded for
playing similar to other areas in which they
played, its attractiveness to children with its
long, steep and perhaps dangerous slope are all
natters to be taken into account by the jury and
their totality afforded a basis for a finding that
there was a likelihood when this peril was created
that children would encounter it.

(3) That the peril was one of which a person
coming on the premises was unaware or unlikely to
expect or to guard ageainst does not need elabora-
tion. Not o children but adults would not
expect to find a cable carrying electricity of
this order within three to five feet of the ground.

(4) The last matter does not call for dis-
cugsion. If the duty was to safeguard children -
who might come onto this area from the peril: they
had created the short answer is that the defendant
company did nothing.

It was submitted that we were bound to decide

this question in accordance with the decision of
the Privy Council in Quinlan's case, Quinlan v.
The Commissioner for Railways (19643 A.C. 1054.
In that case.the Priv% Council approved the .
decision of the High Court in Cardy's case. This,
they said, was one of the "children's cases". The
occupier had {laced a dangerous allurement on his
land and was lisble for the injury caused by it to
a straying child. The ash pit with its burning
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interior was a trap or an unusual and hidden
danger. Children's cases, they said, in such a
context do unavoidably introduce considerations
that do not apply where the sufferer of injury is
an adult. What is allurement to a child, and
being so, imposed Dy itself a measure of responsibi-
lity, is not an allurement to an adult, and those
conceptions of licence or permission which may be
highl¥ relevant for the determination of the
adult's rights are virtuall{ without meaning at
any rate as applied to small children. After
referring to Dixon, C.J.'s statement to the effect
that the rule recognises that nevertheless a duty
exists where, to the knowledge of the occupier,
premigses are frequented by strapgers or openly
used by other people and the occupier actively
creates a specific peril seriously menacing their
safety or continues it in existence, the Judgment
contimied, p.l084, "Their Lordships take it that
in such a situation it is to be presumed that the
occupier's conduct is so callous as to be capable
of constitutin_ wanton or intentional harm and no
doubt in such circumstances it could be so
regarded."

Quinlan's case has been much criticised, see
Herrington v. British Railways Board (1971) 2
W.L.R. 477. It seems clear from that case that the
Court of Appeal in England do not propese to follow
it.

I find the decision one of some difficulty.
It seems to say that all trespassers are %o be
treated alike by the law, the occupier's duty

being:

"The owner of the property is under a duty
not to ure the trespasser wilfully. Not
to 40 a wilful act in reckless disregard of
ordinary humanity towards him but otherwise
a man trespasses at his own xiask."

This is the statement of Hamilton, L.J. as to the
common law, Letham v. R. Johnson & Nephew Limited
(191%3) 1 K.B. 398. It further decides that this °
duty is an exclusive and comprehensive duty. At
the same time it recognises that actusl knowledge
of the presence of the trespasser is not necessary.
It is sufficiept if he "as good as" knows of his
presence. But of this imputed knowledge it says
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there must be an extreme likelihood.

It must bYe
more than a mere likelihood. '

It approves the

statement of Mr. Justice Windeyer from Cardy's case:

"The occupier's immunity from actions by
trespassers may be qualified if he knows

that they are or very probably may be present.”

It seems then that the test may vary.

"Children's cases in this context do unavoid-
ably introduce considerations that do not
apply where the sufferer or injured is an
adult. . What is allurement to a child and
being so imposes by itself a measure of
responsibility is not an allurement to an
adult and those conceptions of licence or
peruii ssion which may ge highly relevant

for the determination .of the adults rights
are virtually without meaning at any rate as
applied to small childrfen." p.1083.

I think I must accept that Quinlan's case re-
imposes as the obligation of the occupier to a

child trespasser that he must not act with reckless

disregard of the trespasser's presence. It also
requires that there be, if imputed knowledge is
relied upon, something more than a mere likelihood
of the presence of the child. But what asmounts to
"very probable" or "an extreme likelihood" is a
8:estion %o .be .determined by the circumstances.

e matter %6 be,taken into account will be the
nature of the allurement.

This is the way the matter was dealt with by
the Victorian Full Court, see Commissioner of
Railways v. Seal (1966) V.R. 107. In that case
the jury had found in answer to a specific
question that the defendant was guilty of wanton
or reckless disregard of the infant plaintiff's
safety. In Herrington's case (Herrington v.
British Railways Board (1971) 2 W.L.R. 477),
"reckless disregard" for a trespasser's safety
was recognised as the test of an occupier's
liability to a child trespasser. '

The Lord Justices differed as to the meaning
to be given to "reckless disregard". Lord Justice
Salwon thought that recklessness in‘the context of

1t recognizes
that the duty to adults and to children is different:
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the Addie line of cases was askin to wilfully cauaing
injury and it was different in kind from recklees-
ness or mere carelessness whatever its degree.

Lord Justice Edmund Davies' view was that the
carelessness exhiiited by an occypier in relation

to trespassers cau be s0 gross as to amount to
reckless disregard, of their safety, within the
meaning of Addie's case. Lord Justice Cross thou@ht
that in the context in which it was used in Addie's
case it simply amounted to gross negligence.

In the present case, the Jjury were told there
had to be a likelihood of the presence of the chila
and I think that < proper test in the circumstances.
The question then is, is there evidence on which
the jury could find that there was & reckless dis-
regard of the child's safety? In my opinion there
was, having regard to the facts earlier set out.

There is, in my view, evidence upon which the

Jury could arrive at the verdict that they did.
However, that does not conclude the matter. The
Jury did not have their minds directed to the
question of reckless disregard. The Judge himaelf
took from the jury the second count because he was
of the opinion that there was no material on which
the jury could find reckless disregard. There were,
in my opinion, othsr matters in which the summing up
was defective. His Honour's direction to the jury
that the occupier‘s duty was to take reasonable care
to protect the infant from a risk to which he was
exposed by a dangerous condition of part of the

remises was, 1 think, not in accordance with

inlan's case. T have already indicated that the
jury should not have been told that the plaintiff.
was a trespasser. On the plaintiff's side I think
his Honour was in error in taking the first and
second counts from the jury. So far as the fourth
and fifth counts are concerned, on the view that
the plaintiff was a trespasser, they were rightly
taken from the jury. But if this question was
answered by the jury to the contrary, that he was
not a trespasser, then I think .these counts
should have been left to the jury, In the
result, in my opinion, regrettable though it
may be, there should be a new trial of the action
and the cost of this appeal should abide the
event or rather the ultimate outcome of the new
trial.
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No. 11

ORDER
IN THE SUPREME COURT

No. 8786 of 1967
COURT OF APPEAL

BETWEEN ¢
RODNEY JOHN COOPER an
infant by his next friend
PETER ALPHONSUS COOPER 10
Respondent (Plaintiff)
AND

SQUTHERN PORTLAND
CEMENT TIMITED

Appellant (Defendant)

the Second day of July, One thousand nine
hundred and seventy one.

This Appeal coming on for Hearing the 19th and 20th
days aof May, 1971 WHEREUPON AND UPON READING, the
Appeal Books AND UP . D.G. McGregor of 20
Queen's Counsel with whom was Mr. J R. Clark of

Caunsel for the Appellant and lir. R.F. Loveday of
Queen's Counsel, with him was Mr. R.B. Murphy of
Counsel for the Respondent, IT WAS ORDERED that

the matter stand for Ju ent and the same standing

in the list this .day IT ORDERED that the Appeal
herein be and the same is allowed verdict for the
Plaintiff on the third count be set aside IT IS
FURTHER ORDERED that the Cross Appeal be and the

same is dismissed AND IT IS FURTHER ORDERED that 30
the costs of the Appellant of Incidental to

this Appeal and of the Trial are to be paid by the
Respondent to the Appellant or his Solicitors

AND IT IS FURTHER ORDERED that the Resgondent is

to have a Certificate under the Suitor's Fund Act.

By the Court

For the Registrar
Chief Clerk.
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No. 12
NOTICE OF APPEAL
IN THE HIGH COURT UF AUSTRALIA
NEW SOUTH WALES REGISTRY

No. of 1971

ON APPEAL from the Supreme Court of New
South Wales Court of Appeal

BETWEEN RODNEY JOHN COOPER
‘m infant by -his next friend
PETER ALPHONSUS COOPER

(Plaintiff) Appellant
AND  SOUTHERN PORTLAND
CEMENT LUITED

(Defendant). Respondent

TAKE NOTICE that the Appellent herein appeals to
The High Court of Australia against the whole of
the judgment of the Bupreme Court of New. South
Wales Court of Apgeal of the 2nd day of July, 1971
WHEREBY the said Court on appeal to it by the
abovenamed Respondent against the verdict for the
Plaintiff upon the third count of the Declaration
in the action allowed the said appeal, set aside
the said verdict and entered a verdict thereon
for the Defendant AND on a cross-appeal to it by
the abovenamed Appellant against a verdict entered
for the Defendant in the action on the first,
second, fourth and fifth counts of the Declaration
dismissed the said appeal ordered that the
Plaintiff pay.the Defendant's costs of the trial
and of the appeal but stated that the Plaintiff
should have the appropriate certificate under, the
Suitors Fund Act UEON the following grounds:

1. _That the Court was in error in allowing the
appeal. ,

2. That the Court was in error in dismissing
the cross-appeal.

That the Court was in error in holding that
there was no evidence that the Plaintiff
was on the premises as a licensee of the
Defendant.
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In the High 4, That the Court was in error in holding that
Court of there was no evidence that to the knowledge
Australia - of the Defendant there was an extreme likeli-
New South Wales hood of the presence of children on the
Registry Defendant's premises.

No.1l2 5. That the Court was in error in holding that .
Notice of there was no evidence that the Defendant had”

Appeal acted in reckless disregard of the presence
2€gt July 1971 or expected presence of children on its
premises. 10

(continued) L ,
S That the Court was in error in not holding that

there was evidence that the Defendant should

have foreseen that the Plaintiff might be

induced to come upon the Defendent's premises

by the presence of an allurement on those

premises and that he might be thereby injured

by a concealed danger created by the Defendant

on the premises snd that the Defendant had

failed to take reasonable steps to protect

the Plaintiff fram such danger. 20

That the Court was in error in not holding
that the Defendant having been responsible for
bringing a dangerous substance namely high
voltage electricity into proximity to the
Plaintiff was under a duty to take reasonable
steps to deny the Plaintiff. access to the
danger or otherwise prevent harm to him from
it and that there had been a.breach of that

duty. -

8. __That the Court was in error in not holding
that the Defendant 4in.=all the circumstances 30
of the case was under a Juty to {ake reason-
able care for the safety of the Flaintiff in
the carrying on of its operations and that
there had been a breach. of that duty.

TAKE NOTICE that the Appellant seeks
an order setting aside the Judgment and order of
the Court of Appeazl of the Supreme Court of New
South Wales seeks an order directing that the
verdict entered by the Trial Judge be restored OR

ATIVELY that there be a new trial of this 40

action seeks an order that the
Respondent pay to the Appellant the costs of this
appeal and the costs of the proceedings in the
Supreme Court of New South Wales Court of Appeal



10

20

30

269.

AND that such further or other provisions be made
as to the Court may seem meet.

DATED this 218t day of July 1971.
| MICHAEL O°'DEA
Solicitor for the Appellant
ghis Notice of A?peal is filed by Messrs, J.J.
arroll, Cecil O'Dea & Co., Bolicitors of 82

Elizabeth Street, Sydney the Solicitors for the
abovenamed Appellant.

The Registrar of the High Court of Australia,
New South Wales Registry.

Southern Portland Cement Limited the above-
named Respondent.

its Solicitors Messrs. H.D. McLachlan Chilton
& Co., 16-20 Bridge Street, Sydney.

The Registrar of the Court of Appeal

No. 13
REASONS FOR JUDGMENT OF BARWICK C.J.

BARWICK, C.J.: This appeal, brought by a plaintiff
in en action at law in the éupreme Court of New
South Wales against a decision, by majority of the
Court of Appesl Division of that Court, entering a
verdict for the defendant in the action, rsises

the question whether the defendant, en occupier of
land, may be held, in the circumstances, to be
liable to a trespasser upon that land, and if so

on what basis, for injuries received there by the
trespasser as the result of acts and omfsaions
which, but for the relationship of occupier and
trespasser, could be held to amount to negligence
on the part of the defendant.

The appellant sued the respondent in five
counts. By the first count he alleged that he was
on the respondent's land with the leave and licence
of the respondent and that there was on the land a
concealed danger or trap the existence of which the
respondent well knew and which caused injury to the
appellant.
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By the second count the appellant alleged
that the respondent's premises were frequented by
"strangers" and openly used by other people and
that there was, to the knowledge of the respondent,
a great likelihood of boys and other persons
coming and being upon the premises and that in
those circumstances the respondent recklessly
created and continued in existence a specific
peril seriously mevacing the safety of the said
persons and that the appellant was a boy who 10
came on to the said premises and in the vicinity
of the said peril and thereby sustained injury.

By the third count the appellant alleged that
there was on the respondent's premises a heap of
rubble which constituted an allurement to children,
was negligently allowed to be in close proximity to
a high tension electricity line, and which in fact
allured the appellant upon the said land whereby
he became injured. '

By the fourth and fifth counts the appellant 20
alleged breaches of certain provisions of the !Mines

Ingpection Act, 1901-1968 of the State of New South
Wales.

The learned trial Judge, who presided at the
trial of the action with a jury of four persons,
allowed only the .third count to go to the jury
directing a verdict for the respondent on all the
other counts. Upon an appeal by the respondent to
the Court. of Appeal Division of the Supreme Court
the verdict which the jury returned for the 30
appellant on the third count for the sum of #56,880
was set aside and a verdict entered on that count
for the respondent. A cross appeal by the appellant
against the entry of the verdict for the respondent
on each of the other counts was dismissed.

Upon the appeal to this Court the appellant
has not sought to have the verdict for the
respondent on the fourth and fifth counts set
agide, but has sought an order that the wverdict
and judgment for the respondent on the third count 40
be set aside and the verdict of the Jury restored.
In default of such an order the appellant seeks an
order that the verdicts for the respondent on the
first and second counts at the trial be set aside
and that there be a new trial on the issues raised
by those counts.
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The evidence given before the jury could
support, in my opinion, the following view of the
facts of the matter. The respondent conducts in a
fairly remote part of the southern highlands of
New South Wales a limestone quarry. The limestone
rock is quarried at a face, elevated to crushers
where it is crushed and the limestone itself
separated from the sand and other materials with
which it is found in the quarry. The limestone
after crushing is carried by conveyor to bins from
which it is gravitated to railway trucks which
pass. beneath the bins. The trucks, when full, are
taken to the respondent's cement works at another
site in the southern highlands by locomotives of
the New South Wales Government Railways. As
trucks are filled under the bins they are moved by
manpower on rails which run south of the bins to a
point where buffers prevent their further movement.
When enough trucks have been filled to make up a
train of appropriate length they are removed by
locomotives as I have indicated. The respondent
over past years hac used the sandy spoil or waste
from the crushing and separation of the limestone
to make an extensive platform which is considerably
higher than the surrounding ground which otherwise
remains in its natural partly timbered condition.

During the year 1967 the respondent desired
to lengthen the rail which ran from the base of
the bins southwards, so as to accommodate a
greater number of trucks filled with limestone
and thus to constitute a longer train for movement
by locomotives. To do this 1t increased the area
of what I have called e platform by tipping more
of the sandy spoil, sometimes referred to in the
discussion of the case as "fines", in the area
south of the bins. In this way an extension of
the platform for a width of about one hundred feet
was built increasingly higher, though itself level,
than the surrounding country whose natural fall was
to the south. On this extension of the platform
the length of rail running from beneath the bins
was extended. The whole length of the rail from
the bins south was referred to as the "back shunt".
The western boundary of the respondent's land ran
close to the margin of the extended platform of
which I have spoken. As the platform was increased
in length and width by the tipping of further sandy
material the spoil in fact extended beyond the limit
of this fence; in other words, want through it,
burying it to some extent.
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Approaching the respondent's land on the west
was a high tension electrical transmission line
owned and operated by an electricity county
council. The line had been erected on wooden

poles so that the uninsulated wires were originally

some twenty feet above the natural level of the
land below them. The transmission line came
towards the boundary of the respondent's land at
what was said to be an angle of the order of 15
degrees to that boundary. The transmission line

apparently crossed the boundary of the respondent's

land towards its southern extremity. As the
transmission line closed on the boundary of the
respondent's land the spoil, tipped to raise the
extended platform, passed underneath the trans-
mission line. The distance between the face of
the batter formed by the tipped material as it
came to rest and the uninsulated wire of the

transmission line was thus progressively decreased.

Before the occurrence with ‘which this appeal is
concarned, the respondent had become aware that a
dangerous situation was being created by the
extension in this manner of the platform and had
in fact taken steps pending the relocation of the
transmission line to prevent further tipping of
material which, if tipped, would have the effect
of further decreasing the distance from the face
of the batter and the overhead wires. However,
this endeavour on the part of the respondent
proved ineffective and further material was
deposited beneath the line of the transmission
wires ‘so that, on the day in question and at the
point with which the case became concerned, the
distance from the face of the batter to the un-
insulated transmission line carrying electricity
of 33,000 volts was such that a boy of thirteen
and a half in a crouched position could put his
hand on the bare wire. The distance was of the
order of five feet or less. '

There was adjacent to the quarry, the plat-
form, the bins and the railway line, a village in
which the employees of the respondent were housed.
It is referred t¢0 in the evidence as a '"company
village." It consisted of some 35 to 40 houses

- connected. with the platform and the structures

used in the separation and loading operations by
what appears to be a gravel or dirt surfaced road.
Between the village and the face of the platform
on the north-east side there was bushland in its
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natural condition. From photographs tendered in
evidence it was virtually open savannah country.
No fences separated the platform and working areas
from the village.

‘dre b 4 e ° B
play shonerehi 0T pihe SmRITERR,YoTS Sochptonsd, to
east side, and they were accustomed to cross it in
order to play in the bushland of another person's:
property which abutted on the west side of’ the :
respondent's property. The play in this other
person's property was round a rocky area which the
children knew as "granny's castle" as.well as
rabbitting in an area which was south of Granny's
castle, and approx.imately west or a little north of
west of the area of the respondent's property with
which this case is concerned. -One form of play by
the children was tc toboggan down the slope formed
by the tipping of spoil in the course of making the
platform. When first tipped, the sandy material
was loose and probably quite suitable either for
sliding or tobogganing down or for the common youth-
ful prank of rolling stomes or rocks down it in order
to see how far from the toe of the batter they would
go. After weather had attacked the face of the’
batter it became harder, corrugated or gullied so
as to be less suitable for at least some of these
forms of: play.

Some of the employees of the respondent kept
goats; presumably for their milk. These were
tethered on the western side of the employer's
property and at least some of them if not all of
them were depastured within the boundary of the -
respondent's land. To attend to the goats, as ...
apparently the children did for their.parents,
they would cross the platform and railway line
which lay between the village and the.point where
the goats  were tethered. B

It was said that the children were forbidden
to go near the workings which were identified in
the evidence as the quarry aréa. Their school .
teacher had instructed them that ‘they must not go
into certain parts of the property on the weekend
or, perhaps for that matter, at all. There was
no evidence that the children had ever been seen
on the face of the batter formed by tipping
material in the area of the back shunt though they
had been seen by the respondent's employees on
other parts of the platform.
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The appellant, the son of an employee of the
respondent, and other boys, childxen of employees,
on the day before the occurrence out of which the
action has arisen, went into the area of the back
shunt and were playing on the batter there formed
by the tipped ssndy spoil. They also did so on
the day of the occurrence. But at least the
appéllant had not played at this place before the
first of these days. At some stage on these days
the boys had tobogganed down the slope formed by
the freshly tipped material and at the time of the
accident to the appellant, he and some of the boys
with him had been rolling stones down that batter,
thereafter clambering down its face to see where
the stones had come to rest. The sppellant, a lad
of thirteen and a half, was clambering back up the
batter when, as well as can be gathered, he slipped
to his kmees and put his hand on the electrified
wire and was very seriously injured.

As I have indicated, the only basis of action
which was allowed to be considered by the Jury was
that the site of the accident constituted an
allurement to children which had been effective
to bring the appellant to the spot and that the
respondent had been negligent in its conduct in
not having taken steps to protect the appellant and
other children from the peril in the nature of a
concealed danger or trap which the proximity to the
ground of the highly chaiged wire could undoubtedly
be held to constitute. ter verdict, having
regard to the summing up of the trial Jjudge, it
can be taken that the jury were of opinion that
the situation was one of danger and called for
some reasonable steps to protect persons who
night be likely to come into contact with the
wire, that the batter formed by the tipped sandy
material was attractive to children at play, that
the appellant had in fact been attracted to it by
its elluring quality, and that the failure on the

art of the respondent to take any steps to aveid
Endury to children who might be allured to the
site was negligent.

‘The learned trial Judge in summing up to the
Jury said this:

"The company was the occupier of the quarry
premises; the plaintiff is a boy of th;rteen,
vho was on the premises and was injured by a
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condition of a part of the premises. The
duty owed by the occupier of premises to a

boy who is on the premises without any legal
right to be there is well establlshed, and
the plaintiff must show a breach of this well

‘establléhed duty.

The g¢ccupier of premises is bound by a duty
to take reasonable  care to protect children
from risk to which thqy are exposed by a
dangerous condition''of part of the premises
if that part of the premises constitutes an
allurement to children to enter on to the v
ghemlses and -pproach that dangerous part.

e part must be dangerous in the sense that
it is a concealed danger or a trap. Its
existence and dangerous quallty must ‘be known-
to this occupier of the premises and uiknown
and not obvious to the children. Further,
it should be known to the occupier that there
is a likelihood that there will be in or near
the premises children who will be subject to :
the allurement and who will in fact be :
allured to it. The word "allurement" is a
traditional word. 'What is a thing that is '
alluring to children? - something that is - ="~

attractive to children, something that -.,.. . =

attracts them to approach it and perhaps
play about' it or approach it in any other -
WaY ... l0ou must remember the whole of the
background of this happening, the fact that
the quarry existed alongside' a village; that
the village was completely connected to the
quarry; not with any other thing; it was a -
mining-village attached t6 this quarry; it
was remote and situated in a part of the
country which -~ at’ least judging by the
photographs ~ does not appear to be very -
attractive. It was a small isolated sort of
place, and yet there were a number of-school:-
children there who, at weekendsw sought their
amusement as best they could." T

-

It will be observed that the summing-up con-

tained elements which were not expressed in the
count, though it might be possible to regard them
as being implied in it. I shall return to thia
feature of the case at a later stage.

The situation which undoubtedly the respon&ent
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had created, and which clearly could be held to be
highly dangerous to humans, and particularly to

ldren who came to the v{cinity, was the proximity
of the bare high tension wire to the unnatural level
of the soil brought about by the tipping of the
sandy spoil. In this case, unlike other decided
cases, the respondent was not a distributor of
electricity and 4id not bring the high voltage
current to the site., Here the respondent brought
the land surface within human range of the
electricity thus creating a situation of lethal
proximity.

The third count upon which the jury has passed
was based on the presence on the land of an allure-
ment which attracted the appellant to the respondent's
land where he was hurt. The count and the trial
Judge's summing up seem to have treated the allure-
ment as itself a source of duty in the respondent
towards the sppellant if the respondent knew of the
likelihood that children would respond to the
allurement and be present in the area vhere the
appellant was injured. Doubtless the pleader was
encouraged to express the count in the terms he
used by expressions to be found in Commissi

' i (1964) A.C'T%uh

» & decision o 1e Privy Council which 1
central to the resolution of the present appeal.
But having regard to the presence of the first
count of the declaration and his refusal to allow
it to go before the juyry, it would seem that the
Jjudge did not regard the effective allurement as
the equivalent of a permission to come to the
alluring place., Questions will later arise as to
the precise "status" of an "allurement” in this
area of alleged liability, and as to what can be
taken from the jury's verdict on this count having
regard to the summing up. Meantime, I will discuss
the matter on the footing that the appellant was a
trespasser on the respondent's land and that the
respondent had created thereon the situation I
have described. Later, I shall consider what is
the effect of the findings that the appellant was
attracted to the place where he was injured by its
alluring quality, that the proximity of the electric
transmission line to the surface of the batter con-
stituted a concealed danger and that the respondent
was aware of the dangerous quality of that proximity.
Finally, I shall consider whether the first count
of the declaration ought to have been left to the
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jury on the footing that it would have been open to
them to have found upon the evidence that the

appellant was at the place where he was injured by
the leave and licence of the respondent.

It might be as well at the outset to observe
that this Court is bound by the actual decision of
a case by the Privy Council and by the principles
by which that decision is essentially supported,
that is to sey, by the basic reasons for its
decision. The Court is not bound by the decisions
of the Court of Appeal of England or of the House
of Lords though, as we have said, the utmost
respect will be pa.d to them and we will not
lightly differ from what the House of Lords
decides. In hearing an appeal from an Aystralian
Court which involves matters govermed by the
common law, the Judicial Committee is declaring
the common law for Australia which is not necess-

..arily the as the common law in the Uhited
Kingdom - see gtr Co 8 ite
(1967) N 8, the trend O

slons in this Court is relevanx, particularly
as, in actions involving the common law brought by
a resident of one State against a resident of
another, this is the final Court of Appeal - see
Constitution s. 75(iv) and Counci
Ae ,l t‘l

By the decision in %gigggg's Cage, a case not
between residents of different States, we are
bound. Thus the commencing point for the :
consideration of this case, on the footing that
the appellant was a trespassér on the land occupied
by the respondent, must begin with that case. -
The actual decision was that the Railway
Commissioner was not liable to the trespasser for
failure adequately to warn him of the approach of
a train of whose approach, because of the
terrain, he might be, and, apparently, was in
fact, unaware. The reason for the decision was

that the case was one of trespasser and occupier
of land and nothing more.
was an adherence to the

In that situation there
rinciple laid down in

A proper sense of Justice has always denied
that there is an absolute rule that the occupier
of land owes no duty whatever to a trespasser.
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He is said to come upon the land at his own risk -
taking the land and all that is upon it as he finds
it. But it seems always to have been recognised
that humanity as a handmaiden to Justice requires
considerable modification of an absolute irrespon-
8ibility of the occupier based on his proprietor-
ship or control of the land. He must do no wilful
harm to the trespasser of whose presence he is
aware. Knowledge of facts and circumstances upon
which it would be reasonable to expect the
presence of a trespasser, so that the occupier as
good as knows of that presence, will be accounted
as actual knowledge. Reckless disregard of that
presence, or perheps callous indifference to it,
will rank with wilful conduct to attract liability.
Mantraps may not be laid with impunity; nor may
spring guns be set because they are dlrected to
trespassers whose presence on the land is expected.
Concessions must necessarily be made to trespassing
Juveniles. I leave on one side the mechanisms by
which the concessions are made. But these denials
of a rule of absolute irresponsibility have been
made in the name of common humanity. With the
increased availability of lethal substances and
their use in activities upon land and structures,
the traditional solicitude on the part of the law
for human life and safety might well have led
directly to further modification of the rule as to
the liability of amn occupier towards a trespasser.
A court might well be thought to be in line with
the traditional use of a sense of humanity in
imposing directly upen the occupier, as such, some
liability in relation to humanly dangerous s tua-
tions created by him. But so far this has not
been done authoritatively so far as this Court is
concerned.

The moot point in this case is whether an
occupier, who introduces or maintains upon his
land a thing or substance highly dangerous to
humans, or to some class or group of humans or
creates a situation highly dangerous to humans or
to such class or group, on his land, owes a duty,
and if so of what kind, to persons who may come
upon his land and suffer injury by the thing,
substance, or situation, and of whose likely
presence on the land he knows or, on the facts and
circumstances known to him, ought to be taken to
know,
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It seems to me from reading their Lordships'
advice in Qg;¥;gglg_ggg§_that they did not consider
that a steam locomotive driven at speeds of 20 to
25 miles per hour, was inherently and highly
dangerous to mankind, so that common humanity
could be thought to place upon the operator of the
railway service the need to consider who was likely
to be or. to come into its path at a place where its
approach was neither visible nor spprecisble..

Thus, the case was regarded as one in which .the

only relationship between the parties was merely
that of an occupier of land and trespasser thereon;
in other words, that that was the relevant relation-
ship in relation to the injured man's claim for
damages. The duty to which that relationship gave
rise was regarded as settled in the terms used by
the House of Lords in Ag%;glgsggig. The
Commissioner was not in breach of that duty.

The reasons of their Lordships for their
advice in that case have created problems to which
commentators have referred. It is not my purpose
to canvass such matters., It is sufficient that I
should express my own view as to what may be
decided in this case conformably with their
Lordships' decision. The trend of decisions in
this Court was observed by their Lordships but not
entirely affirmed. Perhaps one of the questions
vhich their reasons reise is the extent to which,
and the basis on which, this Court's decisions
were accepted. But I think it is clear that
their Lordships approved thias Court's decision
in Thompson v. The Cou of The icipaljty
%ﬁe agur% there decided that an electricity
tributing authority which brought electricity at
a lethal voltage into the,gfoximity of a public
place vas liable to a youth who, in the course of
the unlawful use of a pole owned by that authority
and without its permission,.suffered injury by
contact with electricity because of that authority's
failure adequately by reasonable maintenance to

revent the possibility of that contact. Their
Eordshipa' approval of that decision is, in my

opinion, of paramount significance in resolving
the present case.

Having carefully studied them I do not read
their Lordships'! reasons whilst denying that the
doctrine in Addie's Case be confined to the
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condition of the land itself, as treating the
nature of an activity carried on by the occupier
on his land as irrelevant when considering whether
a trespasser has a cause of action. I think that
those reasons contemplate that the nature of such
an activity may in some circumstances be such as
to raise a larger and different Auty towards a
person coming upon the land without invitation or
permission than that laid down in Addie's Case,
though, with great respect to the noble Lord who 10
prepared them, I cannot say that I feel absolutely
certain of their Lordships' views in this connec-
tion. After all, as they saw the facts, the case
before their Lordships was one of occupier and
trespasser and nothing more. They were concerned
to express the limits of the duty of the occupier
in those circumstances. Any reference to the
possibility of other duties arising out of other
relationships was only made, as 1 read the reasons,
in commenting upon expressions which their Lordships 20
took to be attempts to formulate the duty of an
occupier who stood in no other capacity or
relationship to a person trespassin% upon his land.
In that connection, however, their lordships in
affirmming the statement of that duty by the House
of Lords in %gg;e's Cﬁse do seem to concede that
if the situation whic e occupier creates on his
land is highly dangerous but not apparent to human
beings coming upon the land, a failure to take
reasonable steps to prevent that situation from 30
causing harm to persons who to the knowledge of
the occupier are likely, or at any rate highly
likely, to come upon the land can be accounted "so
callous as to be capable of constituting wanton or
intentional harm" (see p.1084 of the report); for
thus, at that point, their Lordships seem to
explain their acceptance of this Court's decision
in Commissioner of Reilways (N.S.W.) v. Ca

(19 edicHe ardy's gie . However, it
may be that that acceptance was also placed on 40

"the ash tip, with its burning interior", being at
once, having regard to its location, a dangerous
allurement to straying children and a trap or an
unusual hidden danger (p. 1083 of the report), a
view which seemingly prompted the terms of the
third count in this case.

But at p.1081 of the report their Lordships
say this:-
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"..o for the moment it is sufficient to say In the High

that their Lordships cannot find any line of Court of

reasoning by waich the limited duty that an Australia

occupier owes to a trespasser can co-exist New South Wales

with the wider general duty of care appropri- Registry

ate to the Doa e v. Stevenson formula:

and, if the relation of occupier and tres- No.l3
igplaced b

passgr is to be disp % some other Reasons for
relation , as mgy happen, e grounds upon

which that Hisp%acement can be held to occur gudgmegt ng
must admit of reasonably precise definition, 28£§1§a’ n 1672
otherwise the task of charging juries as to rch 137
what the law requires or allows will become (continued)
virtually incapable of formulation."

When affirming the decision of this Court in
Thompson's Case, their Lordships described it as
"one of those in which the court, for sufficient
reason, is able to hold that, as regards the
accident and the injury caused, the relation of
occupier and trespasser does not bear upon the
situation of the parties. The reason there held
sufficient was that the corporation was maintain-
ing on and over a public place a highly dangerous
electric transmission system in a defective
condition." (p.l080 of the report). Thought their
Lordships do not expressly say so in this connec-
tion, I would infer that what they did say was
said on the assumption that the relationship of
occupier and trespa.iser was relevantly capable
of existing in the case of a structure such as the
electric light pole. In the long run, though
critical of such an extension of the doctrines
relating to land, I assumed so much in Munnings
and Another v. Hydro-Electric Commission E?%%ff

eled s Ko . helr Lordships' expression
"does not bear upon the situation of the parties",
with due respect, is far from self-explanatory,
but I read it as meaning in its context that the
relationship of occupier and trespasser was not
the relationship relevant to the circumstances of
the injury. Consequently, it seems to me that in
affirming the decision in Thompson's Case, their
Lordships were conceding that though the defendant
be in fact the occupier of the land or structure
on which the plaintiff receives his injuries when
he has no right to be upon it, there can be an
obligation of care on the part of the defendant
which is larger than the duty of an occupier
towards a trespasser where no other factors are
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present. The precise extent of that obligation
need not presently be expressed; though, as their
Lordships point out, the nature of the relationship
must be defined with reasonable precision. The
importance at the moment of the endorsement of the
decision in Thompson's Case is, in my opinion,

that the occupier defendant was liable to a
trespassing plaintiff, because, presumably, the
relation of occupier and trespasser was not the
relevant relationship of the parties. To use 10
their Lordships' expression, the relation of
occupier and trespasser had been "displaced by

'some other relation'! so far as it was necessary
to consider whether a duty to the person tres-
passing had not been performed. The parties had
not ceased in fact or in law to be occupier and
trespasser in relation to the pole but that
relationship did "not bear upon the situation of
the parties” in connection with the injury received.
No doubt the proximity of the pole to a public 20
place assisted to justify the conclusion that the
state of the electrical wiring was a danger to
humans and perhaps also assisted the conclusion
that the Council ought to have expected the
presence of people at or about the pole. It did
not establish either the Council's knowledge or
expectation of the presence of the plaintiff on

the pole.

Of course, whilst the relationship of occupier
and trespasser is the relevant relationship, the 30
obligation of an occupier can not be enlarged by
supposing some co-existing relationship. That
other relationship must "displace" that of
occupier and trespasser so as to be the relevant
relationship. In my opinion, it was because
their Lordships thought Sir Frank Kitto to be
attempting to extend the duty of an occupier
whilst treating the relationship of occupier and
trespasser as the relationship relevant to the
receipt of injury, that criticism was offered of 40

what he had written in Thompson's Case. See the
report of Quinlan's Case pp. 1080-1081. But, with
due respect, t this a misreading of what

Sir Frank Kitto said. As I read the passage in
question from Thompson's Case, the case supposed
was one in which, again to use their Lordships'
language, the relationship of occupier and tres-—

passer, though of course continuing in fact, was
'displaced" by the other relationship derived in
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all the circumstances from the nature of the thing,
activity, or situation brought or created by the
occupier and the evpectation of the presence of the
injured person or of a group or class of persons of
whom he was one. The emphasis by their Lordships
on the difference in the facts of the two cases
confirms me in my conclusion that the reasons given
in guig;an'g Cage do not deny the possibility of a
person who 18 an occupier coming under a duty
towards a person who is a trespasser different from
the duty expressed in Adgie's ase, if the relevant
relationship of the parties is not simply that of
occupier and trespasser. If the plaintiff can sue
the defendant only in his capacity of occupier and
because he is the occupier, Addie's Case, as
currently expounded by the Privy Council, will
determine the existence and extent of any duty to
the plaintiff. But that proposition does not deny
that in relation to injuries received or damage
done there can be another relationship which
determines the rights of the parties.

Thus, whilst in Quinlan's Case there was a
refusal to enlarge the duty of a person who was no
more then an occupier towards a trespasser beyond
those traditionally expressed in Addie'!s Case,
room was left to displace the relevance of that
relationship of occupier and trespasser by
another relationship which grew out of the demands
of humanity. The bringing of a lethal substance
into the proximity of persons expected to be
present does suggesi a relationship which in
common humanity calls for the imposition of a
duty of care. It is the high potential of danger
to humans or to a class or group of humans which,
it seems to me, excites humanity in the circum-
stances. Of course, to speak of a high potential
of danger is to invroduce questions of degree.

But that is no novelty in the development of the
common law, particularly in the area of negligence.
Nor, in my opinion, does it lack precision, elther
in expression, or in its possible application.

The range of substance and of situations which
will qualify as having a high potential of danger
to humans will, perhaps, extend as technology
advances. Their identification by the Courts is
not a task of a kind to which they are unused.
Whether or not a high as distict from some lesser
degree of danger will always be essential need not
now be decided: for in this case the voltage
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carried by the uninsulated transmission line was
lethal.

It is noticeable that in Quinlen's Case, there
seems to have been some recognition of the fact that
a highly dangerous situation might have to be
titted into the "Addie" formula. Thus, the result
in Cardy's Case is, at one time, attributed to a
callousness to be treated as wilful or intentional
vis a vis the trespasser. ©So to relax the apparent
rigidity of the "Addie" formula by its generous
application would seem to me to introduce undesir-
able imprecision and uncertainty. On the other
hand, to displace a relationship of occupier and
trespasser by a relationship deriving from the
highly dangerous thing, substance or situation
brought or created upon the land is, in my opinion,
in line with the development of the common law,
and the place the criterion of cczmon humanity has
so far taken in denying irresponsibility of an
occupier towards a trespasser.

Once the relationship of occupier and tres-
passer is displaced as the relevant relationship
one is not limited, in my opinion, to the require-
ment of actual knowledge of the presence of the
trespasser, or of its equivalent. That requirement
is of the esence of the Addie formula. The
displacing relationship, stemming from the highly
dangerous thing, substance or situation, depends,
it seems, on the proximate presence of the person
likely to be injured by that thing, substance or
situation. Thus, the expectation actual or imputed
of that proximate presence on the part of the
occupier bringing the thing or substance or
creating the situation on the land seems logically
to be the remaining element in the creation of a
duty. If the source of danger is proximate to a
public place the nature of that place may provide
the expectation of the presence there of persons
to whom the thing, substance or situation is likely
to be injurious. If the source of danger is
proximate to a place where persons are known to
resort, though not a public place, again that
place may provide in the circumstances the
necessary expectation. But clearly, these are not
the only instances, or types of instance, in which
an expectation of the presence of persons can be
attributed. That expectation can be concluded in

many other factual situations. In Munnings v. The
Hydro Electric Commission (supra) the use of the
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adjacent land as a playground to the knowledge of
the Electricity Authority's officers was enough in
that case to infer the necessary expectation of the
presence of people such as the plaintiff. In

Britisbh Railways Board v. Herrington (1972) 2 W.L.R.
rrington’s Case) the position of the railway

line between two meadows where children were known
to play apparently was enough to justify the con-
clusion that the presence of children on the
railway premises was to be expected if no adequate
fenco was maintained.

The question in this case, granted the creation
by the respondent of the situation highly dangerous
to humans, or to a group or class of them, is
whether the presence of the children on the back
shunt in the proximity of the transmission line
was to be expected by the respondent. If it was,
the displacing relationship, in my opinion, would
arise and the respondent would owe a particular
duty of care for brcach of which an action could be
maintained. The expectation as I have indicated
can, in my opinion, be actual or imputed from the
facts and circumstances of the case.

I am inclined vo think that, because the duty
to one's neighbour is styled a general duty of care,
it is likely to be thought too large to impose upon
a defendant who is an occupier but who has assumed
the relationship stemming from the creation of a
highly dangerous situation. That duty, in my
opinion, would appear to be more specific and
limited, namely, to take reasonable steps to
prevent harm ensuing to the plaintiff from that
dangerous situation as, for example, by adequately
maeintained fencing, or to enable him to avoid that
harm as, for exampie, by providing & warning. So
stated, I realise the duty in the circumstances is
little, if at all, different from the acts required
of a person who was not an occupier but otherwise
in the same circumstances. Of course, the particu-
lar acts for which the performance of such a duty
mgy call will vary with the circumstances. The
ability of the occupier creating the danger to
minimise or avert its consequences will be one of
those circumstances. But here no such questions
arise. The respondent created the situation. It
was aware of its potential for serious harm and it
had ample resources to have coped with the
situation. It 4id nothing.
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At this point I should like to say something
of the recent decision of the House of Lords in
Herrington's Case. I have been favoured with a
print of their Tordships! reasons. I am not at
liberty, of course, to prefer that decision, or
their Lordships' reasons therefor, to the decision
or reasons in Quinlan's Case. Nor may I treat the
decision of the House of Lords as qualifying or in
any part overruling Quinlsn's Case. But, as I read
their Lordships' reasons, they did not regard their 10
decision as inconsistent with Qgigl%g's Case. Thus,
a brief discussion of Herrington's Case as illustra-
tive of the limits of §§xnlan's Case is not out of

place.

It was decided in Herrington's Case that the
operators of a railway service by means of a third
electrically activated rail at ground level came
under a duty in the circumstances to maintain a
fence between their property on which the rails
were laid and the area of land adjacent thereto on 20
which children were known to play. A fence placed
by the railway operators on the boundary of their
lend having been allowed to fall into disrepair, a
child stepped through or over it, reached the live
rail and was injured thereby. There was really no
evidence on which it could be held that the railway
operators knew that the child was on their property
or that children were coming upon that property at
the place where the child was injured. There was
some evidence that those operators had knowledge 30
that children had come on to the railway line at
some other point which, as far as I can see, was
unrelated to the area in which the injury was
received. '

The child was a trespasser on the railway
operators' land. There was no guestion of allure-
ment or permission, actual or inferred. Yet a
verdict for the child was sustained. It was
sustained, as it seems to me, because the placement
of the live rail at ground level on insecurely 40
fenced land created a highly dangerous situation
for humans or at any rate for the group or class
of them of whom the child was one. Consequently,
the railway operators, in the circumstances, came
under a duty to take reasonable steps to avoid
injury to those whom they should expect to come
upon their property if it were unfenced. This is
not the place for a discussion'of the various
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speeches of their Lordships in support of the
result I have mentioned. But none of their Lord-
ships, though of course not bound by it, seems to
me to regard the reasoning of Quinlan's Case as
standing athwart his path to that conclusion.
Consequently, I find nothing in their speeches to
lead me to think that I am in error in thinking
that Quinlan's Case does not deny the possible
existence of a liability in the respondent to the
appellant in this case, treating the appellant as
a trespasser, any question of allurement apart.

Having regard to the close similarity in their
essential structure of the facts in this case to
those in Cardy's Case, it may be possible to resolve
this case by treating it as precisely covered by the
decision in Cardy's Case, the result of which was
accepted in Quinlan's Case. But I am not prepared
to do so. Further, it may be possible to conclude
that the failure of the respondent to do anything
to avoid inJury froa contact with the bare
electrically charged wire to persons whose presence
at the site of the accident to the appellant ought
to have been expected was "so callous as to be
capable of constituting wanton or intentional harm"
within an unqualified application of the principle
laid down in Addie's Case. But I asm not prepared
to so resolve the case, though it might be possible
to regard the respondent's inactivity in the matter
as reckless, I would not so hold.

In my opinion, the relevant relationship of
these parties was not necessarily that of occupier
of land and trespasser thereon. It could be held
to be the relationship of a person who had created
on his land a situation highly dangerous to mankind
and a person whose presence on the land was
expected or to be expected by the creator of the
situation. The question whether, on the evidence,
the presence of the appellant at the point of
danger was to be expected can be dealt with as I
deal with the question whether there was any
evidence that the appellant was at that place with
the permission of the respondent, a matter pertin-
ent to the first count of the appellant's declara-
tion and to which I now turn. If there was such
evidence, clearly there was evidence on which it
could have been held that the appellant's presence
on the land at the particular location was to be
expected.
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I should observe at the outset, in this
connection, that there is a difference between
liberality in finding that actual, though inferred,
permission has been given and imputing a permission
which was not in fact given. I do not regard the
latter in any case as warranted. Ample warrant
for the former is to be found in the facts of the
decided cases.

I think there was evidence from which the Jjury
could conclude that the children of the respondent's 10
employees, living in the "company" village in its
remote situation, were free, so far as the
respondent was concerned, to play on any part of
the platform or its slopes, putting aside for one
moment the new slope at the back shunt, except the
actual quarry workings: and that they d4id so to
the knowledge of the respondent through various of
its employees. Further, the evidence, in my
opinion, would have warranted the conclusion that
the children were free to cross the platform in 20
order to reach the places on Cooper's property,
the property on the west of the respondent's
property, which for present purposes may be
regarded as their playground, both granny's castle
and the rabbiting area; also that they were free
to cross the platform to attend to the goats.

Apart from the quarry workings and the proximity

of the power line to the extended platform there
would seem so far as appears, to have been little
danger to children using the platform. It may be 30
thought natural for the children in such a remote
place to play on and around the platform, either

as an occupation for its own sake or as incidental
to crossing the platform to reach granny's castle,
the rabbiting arez or the place where the goats
were tethered. Indeed, in my opinion, it might

be thought to be something to be expected of them.
It could also be concluded that it would be natural
for children to wander upon the platform as they
made across it. The "sandhills" as the children 40
rather illuminatingly called the slopes. of the
platform, could be thought to be readymade play-
grounds in the circumstances in which these
children found themselves and likely to attract
them to play upon them in the way in which
children, according to the evidence, 4id in fact
play, that is to say, by running up and down them
or rolling stones down them or tobogganing down
them with an improvised toboggan made of corrugated
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iron. The attractiveness of these "sandhills" for
these purposes was at its greatest when the material
had been newly tipped over the edge. Probably they
lost their attraction progressively as the face of
the batter became hardened by weather and gullied
by rain. There was no reason, which I can appreci-
ate, why the "sandhill" on the western side of the
platform should be any less attractive to the
children as a play area than one on the eastern
side. No doubt the latter would be more prcximate
to the village but the other would be more proxi-
mate to the pleying areas in Cooper's property,
granny's castle and the rabbiting ground. And it
might be thought that the newer slope was more
attractive to the children than a weathered slope.
Of course, the fact that prior to the relevant time
they had not played on or around the back shunt is
a fact for consideration but not a conclusive fact.

The absence of fences, the position of the
platform between the village and the places to
which the children went to play or to attend to
the goats kept by their parents, the isolated
nature of the whole situation, the nature of the
platform and its marginal batters, the knowledge
that the children did play on the platform and
its batters, and did cross it to go to granny's
castle, the rabbiting ground and the place where
the goats were tethered, all furnish evidence,
in my opinion, from which it could be inferred
that the respondent acquiesced in the use by the
children of the platform and the batters for play
and for passage to and fro their other playing
grounds, that is to say, there was room on the
evidence to infer, as distinct from impute,
permission on the part of the respondent for the
children to do these things.

The evidence would be sufficient, in my
opinion, to enable the permission to be inferred
as extending to the batters on the western side
of the platform inciuding the batters newly
formed in the course of extending the back shunt.
Indeed, I can see no ground upon which it could be
said that if there were permission to use the plat-
form for play and for passage that any part of it
must be held to be excluded from the permission,
with the exception of the working areas of the
quarry. If it were concluded that the respondent
had given permission to the children to play and
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to pass over the platform and its batters, its
duty to its permittees, at the very lowest, could
in this case attract liability for the subsequent
injury to the child. The situation of great
danger was one not appreciable by the children and
certainly was one into which they could stumble by
inadvertence in the course of play. The danger
in general was known to and appreciated by the
respondent. Therefore, there was evidence, in my
opinion, to support the first count which ought to
have been submitted to the Jury.

But even if permission thus to use the plat-
form is not inferred, there is, in my opinion,
evidence on which it could be found that the
respondent, having regard to the nature and extent
of the danger, ought to have expected the children
to come within its range, particularly if the
attractiveness of the newly formed batter on the
western side is accepted as a fact. I include the
nature and extent of the danger in this conclusion
because these features call for thought to be given
to the question whether persons are likely to be
injured by it. In my opiniocn, the so-called
"allurement" of the "sandhills" may be taken into
account both in deciding whether or not permission
was given to use the platform and its batter and
whether or not the presence of the injured person,
or of the class of whom he formed one, ought in
all the circumstances to have been. expected at or
about the place where the appellant received his

injury.

In my opinion, an allurement on the occupier's
land does not itself give rise to a cause of action
if it leads a child to trespass, though it might
he seid that in explaining their acceptance of
Cargg's Case their Lordships might seem to regard

e urement, if the ashtip became effective in
that respect, to have given a right of action. As
I remarked earlier, the appellant's pleader seems
to have taken such a view, for the third count,
and indeed the summing up, is founded mainly on the
allurement of the place where the appellant sus-
tained injury. However, holding the opinion which
I do, I would not support the third count as drawn
or as treated by the trial jJudge in summing up.
The trial Judge, in the portion of his summing up
which I have set out, expasnded the count, though
gtill leaving the allurement as the source of a
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duty to protect the children who might be allured
to the situation of danger.

But the matter does not end there. After
verdict, bearing in mind the summing up, it must be
taken that the jury found that the respondent had
created a situation of danger on its land. That
situation was the proximity of the surface of the
batter of the platform to the uninsulated high
voltage transmission line. That situation of
danger could only be regarded as highly dangerous
to human life and safety. Then, the Jjury must be
taken to have found that the respondent knew of the
existence and dangcrous quality of what they must
have concluded as a concealed trap as far as
children were concerned.
of the danger was attractive to children seeking

their amusement in the remote area where they lived,

and having regard to the terms of the summing up,
the Jjury must have concluded that thse respondent
must have known thet it was likely that children
would be attracted to the place of danger. In my
opinion, that finding in the circumstances of the
case is the equivalent of a finding that the
presence of the children in the area was to be
expected by the respondent. Upon the possible view
of the facts, which I have already indicated, there
was, in my opinion, sufficient evidence to support
such findings. They are sufficient, in my opinion,
to support a verdict against the respondent on the
footing that, having created a situation highly
dangerous to human life, the proximate presence of
children was to be expected by it, with the conse-
quence that the respondent owed the appellant a
duty to take reasonable steps to prevent the
appellant suffering injury by that highly dangerous
situation. If there was any duty, there can be no
question that the respondent failed to perform it.

Therefore, because of the findings inherent
in it, and upon the basis I have indicated, 1
would not disturb the wverdict of the jury. A
comparable course taken in Caggz's Case does not
seem to have excited criticism in the Privy Council
in Quinlan's Case.

In my opinion, the appeal should be allowed
and the verdict of the Jury restored.

Further, because the place
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McTIERNAN, J.: In my opinion the appeal should be

allowed and the verdict of the jury on the third

count should be restored. It is said by the count:
the defendant was the occupier of premises and
there was on them a pile of rubble which was
alluring to children and such as was likely to
induce the presence on the said premises of
children and the plaintiff was a child who was on
the said premises and was allured by the said heap
of rubble and thereupon the defendant by itself
its servants and agents was so careless negligent
and unskilful in and about allowing the said pile
of rubble to be in close proximity to a high
tension electricity line that the plaintiff sus-
tained the injuries and suffered the damage more
articularly set out in the first count hereof.

e salient features of the evidence before the
Jjury are stated by the Chief Justice in his judg-
ment. The trial Judge gave directions to the Jjury
as follows: "The company (respondent) was the
occupier of the quarry premises; the plaintiff
(appellant) is a boy of thirteen, who was on the
premises and was injured by a condition of a part
of the premises. The duty owed by the occupier
of premises to a boy who is on the premises without
any legal right to be there is well established,
and the plaintiff must show a breach of this well
established duty. The occupier of premises is
bound by a duty to take reasonable care to protect
children from risk to which they are exposed by a
dangerous condition of part of the premises if
that part of the premises constitutes an allure=-
ment to children to enter on to the premises and
approach that dangerous part. The part must be
dangerous in the sense that it is a concealed
danger of a trap. Its existence and dangerous
quality must be known to this occupier of the
premises and unknown and not obvious to the
children. Xurther, it should be known to the
occupier thet there is a likelihood that there
will be in or near the premises children who will
be subject to the allurement and who will in fact
be allured by it. The word 'sellurement' is a
traditional word. What is a thing that is alluring
to children? - something that is attractive to
children, something that attracts them to approach
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it and perhaps play about it or approach it in any
other way .... It was a small isolated sort of
place, and yet there were a number of school
children there who, at week-ends, sought their
amusement as best they could. Then there were the
physical features of the quarry itself. There was
the fact that on week days -~ and very often on
Saturdays - production was taking place, and even
on Sundays there may be maintenance going on. Then
you have the background of the evidence - if you
accept it - that the schoolmaster, and indeed
officials of the company, from-time to time warned
children of dangers inherent in the village and on
the works, and also - if you accept it -~ that
children were quite often warned to keep away from
the premises, and indeed ordered off the premises.
It is against that background and the background of
the evidence also, that on Sundays, despite these
prohibitions, children - being children and apt to
the sin of disobedience - wandered on to the
premises either to cross over them or to play on
them and that, if you accept the evidence again,
that there was an attraction in what has been
called the dumps where waste material is put in
with the heap in such a way that slopes were formed
and the children, again if you accept the evidence,
liked to play on these slopes, rolling stones down
them, running up and down them or using pleces of
steel in such a way that they could indulge in the
sport that is callszd tobogganing. I do not know
how much of this evidence you accept and how much
you reject, but undoubtedly you must accept part
of it, on one view that has been put to you. It
is your duty now, against that background to
examine what I have put to you. The occupier of
premises is bound to take reasonable care. The
law i8 not so unreal as to demand of any human
being or institution perfect care; but having
regard to all the circumstances, the duty is to
take reasonable care and a failure to take reason-
able care is a breach of that duty and is called -
as 1 have already told you - negligence. The
occupier is under a duty to protect children.

This duty of care, in the circumstances of this
accident, is only in favour of children. Because
it is considered - and you might think realistic-
ally so, - that children, being children, might

be lured or attracted on to premises where they
have no right to be, where an adult would not be
s0 lured or attracted, or if there were an

In the High
Court of
Australia

New South Wales
Registry

No.l4

Reasons for
Judgment of
McTiernan, J.
29th March 1972

(continued)




In the High
Court of
Australia

New South Wales
Registry

No.l4

Reasons for
Judgment of
McTiernan, J.
29th March 1972

(continued)

294,

allurement or attraction he would be expected to

reject that allurement or attraction. Did this
slope constitute an allurement? TYou have heard
the arguments of Mr. Loveday (for the plaintiff)

on this point. He said that in this village at

that time, the children, on the evidence he asks

you to accept, did like to play and were attracted

to these slopes, to use them in the way the

evidence indicates .... The part of the premises

must be dangerous in the sense that the danger was 10
a concealed danger; that it constituted, in effect,

a trap. Well, on this matter Mr. Loveday asks you

to say without any great hesitation that the

presence of an unguarded uninsulated electric wire
carrying 33,000 volts within four or five feet of

a dope, which he claimed was an allurement to

children, was clearly a trap and a concealed danger.

There were no warnings, no guards, and the wire was

in easy reach of any person who was playing on this
slope - any children - I should say, who were 20

g}aying on the slope, and as I understand it, Mr.
cGregor (for the defendant) did not advance any

arguments to the contrary. Then its existence and

dangerous quality must be known to the occupier.

Here, lMr. Loveday put to you that this danger must

have been known to the occupier; it was on the

defendant's own premises and the danger had been

created by the activities of the company in dumping
s0il to the extent that the edge of the soil on the
slope was brought so close to the wire that 30

employees of the company engaged in the very

operation must have known of the existence and the

quality of the danger. He asks you also to accept

the evidence of Mr. Cosgrove, that it was an esti-

mated five feet from the slope for quite a period

before. And if you do not accept that evidence,

he asks you to accept the evidence of lMr. Howard,

the mine superintendent, who recognised the

potential danger, but that according to Mr. Howard

it was not five feet from the slope but a consider- 40

ably greater distance away from the slope on the

Thursdey, and he took immediate steps to have that

wire removed. Unfortunately, the wire was not

removed before the Sunday, when the plaintiff came

in contact with it. Mr. McGregor asks you to say

that in all the circumstances the knowledge of the

danger was not to be imputed to the company because
something went wrong after the Thursday when the

danger was only potential and not actual, end that

the company had, through its officers and servants 50
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and employees, really no knowledge that the wire was
so approximate to the edge of the slope. The other
matter is - and this again, I think, is one of those
obvious matters that Mr. McGregor made no sub-
missions sbout - that the danger must be unknown
and not obvious to the child. Well, you have heard
the description of the situation, and you might
think a child of thirteen would not appreciate that
the wire hanging in proximity to the edge of a
slope was a potentially lethal wire. Then, as I
told you, it must be known or at least be foresee-
able and foreseen by the occupier that there was a
likelihood that there would be in or near the
premises children who would be subject to the
allurement that existed on the premises. Again, it
is idle to give illustrations of other situations.
You bear the situation in mind here of the village,
its locality: its proximity to the works and all
the other evidence about how children had conducted
themselves in and about and near these premises
over the week-ends for years before the accident.
And also, as I told you, it must be foreseeable by
the occupier that this part would be an allurement
to children. Again you find the denger of becoming
repetitive. You have the evidence -~ if you accept
it - that children did pass over or go to various
spots on the works premises; and you have the
evidence that on other dumps children did play,
whether they were tobogganing or rolling stones or
doing other things. So much depends on what you
find the situation to be. But to whatever you

find the situation to be you apply the principle

I have given you and you ask yourselves: 'Has the
plaintiff established -~ in the way I indicated -
that he met with his injury as a result of the
breach of duty on the part of the defendant?'

If you are not so szatisfied, the verdict is for

the defendant". There was evidence on which the
Jury could find for the plaintiff on every
allegation made by the third count.

The reasons of Asprey J.A., and of Holmes,J.A.
also, for deciding that the verdict of the jury on
this count should be set aside were that the
plaintiff or any other boy with whom he was playing
had no licence or permission to be at the place
where the accident happened. Their Honours took
the view that there was no evidence fit for the
Jury to consider that the permission which children
living in houses on the premises had to roam over
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the premises, extended to the place where the
accident happened; and further, they took the view
thaet evidence adduced for the company showed that
such permission did not extend to the place where
the accident happened. Taylor A.J.A. took the view
that there was evidence on which the Jjury could
reasonably find, if the issue had been left to
them, that the scope of the permission enjoyed by
the children to ramble over the premises would

have extended to the place where the accident 10
heppened. I agree with Asprey J.A. and Holmes J.A.,
so far as this question is concerned.

A second reason why Asprey J.A. and Holmes J.A.
decided that the verdict of the jury on the third
count could not stand was that the trial Judge 4id
not give to the jury any direction in accordance
with the formulation, in a passage in the Jjudgment
of the Judicial Committee in the case of

Qmmm%x_ﬁ&&iw /19647 A.C.1054
at p.1084 (hereinafter referred to as Quigigglg_ggﬁgs,zo

of a principle so far as it is expressed to be
applicable to children. The passage is as follows:
"If on the evidence a plaintiff is a trespasser, a
person present without right or licence, the
occupier's duty to him is determined by the general
formula as laid down in Addie's Case. That formula
may embrace an extensive and, it may be, an expand-
ing interpretation of what is wanton or reckless
conduct towards a trespasser in any given situation,
and, in the case of children, it will not preclude 30
full weight being given to any reckless lack of
care involved in allowing things naturally dangerous
to them to be accessible in their vicinity".

The summing up of the trial Jjudge in the case,
the subject of the present appeal, does not use
the words "reckless lack of care" in relation to
the issue raised (by the third count), namely,
that the defendant allowed the "pile of rubble to
be i% close proximity to a high tension electricity
line”,

The count contains no categorisation of the
plaintiff other than he "was a child who was on the

said.premises", In referring to Commissioner for
Ruilways (N.S.W.) v. Cardy (1960) 10K G.E.ﬁ. 274
hereinalter referred to as Car%x's Cage), the
Judicial Committee said in Quinlan's Case, at p.l1l083,
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"Their Lordships do not demur at all to the
decision that was come to in this case". They
continued, "A boy of 14 sustained grievous
injuries by burning from sinking his feet through
the crust of an ash-tip, which contained a mass of
red hot material. A pathway that was freely used
by pedestrians ran along one side of this tip, and
people, particularly children, frequently visited
the tip despite 'casual and intermittent warnings'
by railway servants. It was held that the defend-
ant was liable in damages to the injured boy. The
circumstances seemed to place the case squarely
among those 'children's cases,' in which an
occupier who had placed a dangerous ‘allurement’
on his land is liable for injury caused by it to a
straying child. In any accepted use of the word
the ash-~tip, with its burning interior, was a
'trap' or an ‘unusual and hidden danger.' A
considerable portion of the court's full and
learned Jjudgments is devoted to the question
whether it was necessary or possible to describe
the boy, playing on the surface of the tip, as a
licensee, and their Lordships are at one with
Dixon C.J. in his exposition of the unreality of
this description as applied to children in several
previous euthorities. Nor, as he says, is it
necessary to resort to this categorisation to give
them the legal remedy that is felt to be their due.
Children's cases in this context do unavoidably
introduce consideracions that do not apply where
the sufferer of irjiury is an adult. What is
allurement to a chiid and, being so, imposes by
itself a measure of responsibility, is not an
allurement to an adult: end those conceptions of
licence or permission, which may be highly relevant
for thedetermination of the adult's rights, are
virtually without neaning, at any rate as applied
to small children".

The term "a straying child" seems to me to be
an apt description of the plaintiff in the present
case, when he was at the place where he was
injured, if he could not be described as a
licensee or permittee.

In Cardy's Case, at p8.288-289, it is said:
"The respondent™ (tne boy Cardy) "and a brother
aged twelve years went through an entrance on the

southern boundary, which the Jjury could find was
always open, and proceeded by a road into the land
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from which a path led in the direction of the dump
area. They strayed from this path to the heap of
ashes and rubbish and went up its steep side,

which was ten feet high. As stated above, when
the respondent was scrambling down that side of
the heap his feet sank into hot ashes beneath the
surface and were badly burned. Only the respondent
was injured. Neither the dqump area nor the hesp
itself was fenced, and it was, on the ev1dence,
easily acce381b1e, over vacant ground, irom the 10
path. The jury could find that there was nothing
in the appearance of the heap of ashes and rubbish
which the boys climbed to indicate that beneath
its surface there were hot ashes. The appellant
conceded in argument that it was ?ossible that the
ashes which burned the respondent's feet were hot
when deposited by its workmen on the heap. If the
Jury considered that the tacit permission to enter
and walk over the land extended to climbing this
heap they could find that the appellant d4id not 20
take the proper measure of care due by an occupier
to a licensee to protect the respondent from the
danger he encountered. But I would not go as far
as holding that a grown-up person, even though he
could claim that he had tacit permission to walk
about the dump area, could also rightly claim that
the permission extended to climbing the heap of
ashes and rubbish on which the respondent was
injured. In my opinion, the verdict can be sus-
tained on the basis that the respondent was not a 30
trespasser on the land and the heap of ashes and
rubbish was an allurement to a boy of his age. It
is well-known propensity of boys of the respondent 8
age to go up a bank, heap or mound which is at a
place where they come to play and is accessible to
them. This heap was not a natural formation of
ground but an artificial construction on the land
and it could be an allurement in the legal sense
for children. In my opinion, it was clearly open
to the jury to find the respondent followed
instincts, generslly natural to boys of his age,

by going up the side of this heap of ashes and
rubbish on which he was injured".

In ny opinion the passage referring to Cardy's
Case, quoted above from the Jjudgment of the

Judicial Committee in Quinlen's Case, has an impact

on the case of Robert Addie ons (Collieries
Limited v. breck /19 . 358 Ag%;e s _Cage),

as a source of the common law to be applied 1in
Australia in order to decide a case in which a 50
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child sues an occupier on a cause of action analo-
gous to that pleaded by the third count of the
plalntlff's declaration in the present case. In
Addie's Case /19297 A.C., at p. 376, Viscount
Dunedin said: "Ife truth is that in cases of
trespass there can be no difference in the case of
children and adults, because if there is no duty
to take care that cannot vary according to who is
the trespasser. It is quite otherwise in the case
of licensees, because there you are brought into
contact with what is known as trap and allurement
... but obviously what is allurement and a trap to
a child is not so to an adult ...." "In the
present case" Viscount Dunedin continued "had the
child been a licensee 1 would have held the
defenders liable; secus if the coxplainer had been
an adult". In my opinion it follows from the

approval of the Judicial Committee in Q%;g%gglg '
Case of the decision of the High Court in Cardy's

Case that the plaintiff in the present case was
entitled to recover damages against the defendant

company on proof of the allegations in the third
count, even though he could not be categorised as
a licensee or invitee but could be categorissd as
a trespasser, if it were permissible to resort to
categorlsatlon in the case of a boy of the
plaintifi's age.

As regards the omission from the summing up
of the words "reck.ess lack of care" (see passage
quoted above from Quinlan's Cage, at p.1084), this
omission, in fact, resulted in misdirection of the
jury. If the directions to the Jjury, suggested by
counsel for the respondent, as being prescribed by
that decision had been given to the jury, I think

it would be right to presume they would have found
as they did for the plaintiff on the third count.
It appears from the judgment of their Lordships in

inlan's Case, at PP, .1086-87 that they anxiously
considered whether "it is right that this unhappy
litigation should be. further prolonged by an order
that the action .should be tried once more. On the
first occasion the respondent obtained a verdict
on the ground that he entered on the crossing as
a licensee, that this verdict was upset on appeal
because there was no evidence of any such licence.
On this occasion he has obtained a verdict on the
ground that, though he was himself a trespasser,
the appellant had sufficient notice of the likeli-
hood of his presence to owe him a dguty of care,
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which was breached by the locomotive engine not
giving sufficient warning by whistle before it
approached the crossing". Having regard to the
evidence in the instant case of the means of ingress
available to straying children, into the place at
which the accident happened and the circumstances

of the accident, I think that Justice requires

that the verdict on the third count be restored
rather than that a new trial of that count be had.

No. 15 10
REASONS FOR JUDGMENT OF MENZIES J.

MENZIES, J.: The appellant is an infant who was
thirteen years of age when, on Sunday, 30th July
1967, he suffered the very severe injuries which
gave rise to the proceedings in which this appeal
arises. He was electrocuted when, in some un-
exgained way, he touched a high tension electric
cable suspended from poles at a height of about
five feet above the rear-slo?e of an artificial
sand hill upon the defendant's property at South 20
Marulan. This sand hill carries a railway line
which forms a "back shunt" down which railway
trucks can move by the force of gravitation to
bins to which limestone is cerried by elevators
after having been quarried and crushed. The sand
hill and back shunt form, therefore, part of the
defendant's works for the convenient loading of
limestone into railway trucks for transport from
South Marulan.

South Marulan is a country township established 30
by the defendant for the purgose of its business.
In addition to the defendant's works there are
there 35 to 40 houses, a school, a store and some
recreational facilities. Electricity is brought
to the area from the electricity undertaking of
the Southern Tablelands County Council.

The defendant, in 1967, was in the course of
extending the back shunt by tipping sand or "fines"
from motor trucks down the rear of the sand hill.

In doing this the level of the sand hill was raised 40
under a power line carrying 33,000 volts. The

poles originally carried the power line some 20

feet above the ground surface below it but the
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management had noticed that with the extension of
the back shunt the new slope had become dangerously
close to the power line and had prohibited further
tipping at that place. To discourage tipping piles
of fines had been left at the top of the slope.
Arrangements were also being made for the relocation
of the power line and this would have been carried
out Juring the week following 30th July 1967.
Despite the prohibition against further tipping some
employee of the defendant had, a day or two before
30th July, pushed the fines, forming the heaps at
the top of the slope, down the slope and under the
power line, thus bringing the power line to within
easy reach of a person upon the slope at the point
where the accident occurred. Unquestionably this
created a situation of extreme peril for anyone
upon the slope in the viecinity of the power line.
The peril was, of course, the greater for any such
person who was not aware that the power line was
carrying electricity at high voltage.

The plaintiff is the son of an employee of
the defendant who lived in one of its houses at
South Marulan. On the afternoon of Sunday, 30th
July 1967, the plaintiff, in company with some
other boys, went to the back shunt to play. It
was while he was playing there that the plaintiff
was electrocuted by contact with the power line.

Although it wy ld be going too far upon the
evidence to say that it could be found that boys
like the Qlaintiff had the free run of the
defendant's land at South Marulan, there is
evidence to support the conclusion that they
were accorded a good deal of freedom. This was
necessarily so. South Marulan was the home town-
ship of those who lived there; they were on the
defendant's land waen they were in their houses;
they stepped out ¢f doors on to the defendant's
land; they were upon the defendant's land when at
school, when shopping, when visiting one another,
when playing around their homes. Precautions were
taken, including the giving of warnings at school
about keeping away from the works, and from time
to time boys had been ordered away from various
places. There was some evidence that the back
shunt was one of tle places that was out of
bounds and there was no evidence that it was a
place at which boys were wont to play. The
plaintiff's own evidence was that he had been
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only once on the back shunt before 30th July 1967
and that was on the previous dey. There was no
evidence that the defendant's management knew that
the back shunt was a place where boys d4id, or were
likely to, resort. There were, however, no notices
warning against going on to the back shunt or of
the danger constituted by the low hanging power
cable. Jfurthermore, the back shunt did adjoin an
area outside the defendant's land where boys were
accustomed to play- There was evidence that boys 10
did slide down other slopes upon the defendant's
land that had a gradient like the rear of the

back shunt but were less suitable for sliding, for,
while the other slopes were weathered and hard,

the rear of the back shunt was fresh and soft.

The plaintiff sued in a number of counts,
three of which are of significance upon this appeal.
Of these the first was as a licensee upon the land
of the defendant occupier for breach of duty as a
licensor; the second was as a trespasser upon the 20
land of the defendant ococupier whose presence was
known to the occupier and who was injured by
reckless disregard of his safety; the remaining
count was as a child allured by the defendant
occupier to the rear of the back shunt which was
highly dangerous by reason of the negligence of
the defendant in allowing the line carrying
electricity at high tension to be within range of
a person upon the slope.

The learned judge at the trial took from the 20
Jury the first and second of the counts which I
have just mentioned. The first on the ground that
there was no evidence that the plaintiff was a
licensee. The second on the ground that there
was no -evidence that the defendant had recklessly
disregarded the safety of persons upon the rear
slope of the back shunt. The remaining count
(which I will for convenience call "the Cardy Count"
for it was clearly enough based upon the decision
of this Court in Commissioner for Railways (N.S.W.) 40

Ve Cardy (1960~61) 104 C.L.R. 274) was left to the
Jury who returned a verdict for the plaintiff for
#56,880. The defendant esppealed against this

verdict; the plaintiff cross-appealed alleging
error on the part of the learned trial Jjudge in
holding (1) that there was no evidence upon which
the Jjury were entitled to hold that the plaintiff
was a licensee of the defendant, and (2) that there
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was no evidence that the defendant had been guilty
of reckless disregard of the safety of the
plaintiff, and in %aking these counts from the
Jury. The Court of Appeal of the Supreme Court of
New South Wales allowed the appeal and set aside
the verdict and dismissed the cross-appeal. The
plaintiff has appealed to this Court against both
orders and seeks the restoration of the verdict in
his favour, or, alternatively, a new trial of the
action. I propose to consider first whether the
jury's verdict upon the "Cardy" count should be
restored. For the purposes of this consideration
it must be accepted that at the time when, and at
the place where, the plaintiff suffered his
injuries he was a trespasser upon land occupied
by the defendant.

Recent decisions of the House of Lords, the
Privy Council and of this Court relating to claims

by trespassers against occupiers of land for injury

suffered thereon have all proceeded upon the
footing that Robert Addie Sonsg (Collieri
Limited v. Dumbreck (1929) A.C. 358, which
established the law governing the duty owed by a
person as an occupier of land to a trespasser upon
that land, is still applicable. The rule is, in
short, that the trespasser goes upon the land of
another at his own risk; an occupier is under no

duty to protect a trespasser; the only duty owed by

an occupier to a tr-sspasser is not to injure him
intentionally or t» act recklessly or culpably,
giving no thought to his safety.
accepted as the law is evident from Cardy's case.
See the statement of Dixon C.J. at p.286. "The
rule remains that a man trespasses at his own risk
and the occupier is under no duty to him except to
refrain from inten“ional or wanton harm to him".
See too Windeyer J. at pp.318-319. This is recog-
nised too in Commigsioner for Railways v. Quinlan
(1964) A.C. 1 at pp.1 ritls

e and
Railways Board v. Herrington (A.f.) (1972) 2 W.L.R.
537 per Lords Reid and Wilberforce. Nevertheless,

despite recognition of the binding force of the
decision of the House of Lords in %Q@igﬂg case,
the decisions in Cardy's case and Her

would indicate that there has been some further
development. Otheiwise neither case could have
been decided as it was. In each case an occupier
of land was held liable in negligence to a child

who was trespassing on the defendant's land without

That this is still

ton's case
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any finding that the injury suffered was caused
intentionally or recklessly. It seems to me that
these decisions of necessity import the existence
of some duty of care owed by an occupier of land
to a trespasser in some circumstances. The
problem, as I see it, is to define this duty.

Perhaps there is advantage in starting with
some negative propositions.

The first is that the law does not impose upon
an occupier of land a higher duty towards a tres-
passer in circumstances that the occupier is aware
that trespassing is likely, than is owed to one
whom the occupier knows to be trespassing. To do
this would be absurd. If an occupier of land is

shooting across his own land at a target which
he has erected and he sees a trespasser upon his
land he is not entitled to make the trespasser
another target, i.e. to harm him intentionally;
or recklessly to fire at his target when the
trespasser is seen to be in the line of fire, i.e.
to act recklessly towards, or with culpable dis-
regard of, the known trespasser. If, however, the
person is trespassing unbeknown to the occupier
and happens to get into the line of fire and is
shot, the occupier is under no wider duty whether
or not he knew that persons were likely to
trespass on his land. If he had no reason to
think that trespassing was likely it would be
difficult to prove recklessness or culpability;
if he did know of this likelihood, the general
rule i that recklessness or culpability would
still have to be found in order to establish
liability to .the trespasser. The mere likelihood
of trespass cannot, therefore, impose a higher
liability upon an occupier of land to an unknown
trespasser. than that which is owed by an occupier
to a known trespasser. This was stated by
Bramwell B, in ) v, Midland Railway Com
(1857) 1. H. & N, - at pp./80= n a passage

approved in Commissioner for Railways V. inlan
(supra) at pp. 1071 and 1072. See too at p.l085.
Secondly, an occupier does not owe a tres-
passer what may be described as a general duty of
care as formulated in Dopoghue v. Stevensop (1932)
A.C. 562 at p. 580, whether or not the occupier

knows of the trespassing. See Cardy's case per
Dixon C.J. at p. 286; Quinlan's case at pp. 1070,
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1078, 1081 and 1084; and Herrington's case where
Lord Morris said, at p. 556, "... 1t cannot be
said that the Railway Board owed a common duty of
care to the young boy in the present case ...";
and Lord Wilberforce said, at p. 564, "There is
no principle ... to be deduced from Donoghue v.
Stevenson which throws any particular Iigﬁt upon
The legal rights and duties that arise when a
trespasser is injured ..."; and Lord Pearson said,
at p. 573, "... the unknown and merely possible
trespasser is not a 'neighbour'® in the sense in
which that word 'neighbour! was used by Lord Atkin
in Donoghue v. Stevenson, and the occupier owes to
such a trespasser r.o duty to take precautions for
his safety". Eerlier in Gr Trunk Railw
Compg%% of Canads v. Walter C. Barnett )

R 1l at p. 3/0, Lord Robson for the Privy
Council emphasized the difference between an
absence of reasonable care and "a wilful or
reckless disregard of ordinary humanity". Iater

cases have given no countenance to approximating
these different duties.

Thirdly, the clear distinction which the law
makes between the duty of an occupier of land to
one who is a licensee upon that land, and to one
who is a trespasser upon that land, is not to be
blurred either (1) by using adjectives such as

"bare" licensee or "pure" trespasser. See Addie's

case per Viscount Dunedin at pp. 371-372, or

(2) by the imputation of permission to a trespasser;

Edwards v ilway Executive (1952) A.C. 737;
ar%z s case per Dixon C.Jd. at p. 283, per
agar J. at pp. 292-293, and per Windeyer J.
atsﬁp. 324-325; snd Quinlan's case at pp. 1083~
1084,

The foregoing negative propositions seem to

be well established but difficulties are encountered

when moving from the negative to the positive. It
is therefore with less assurance that I proceed to
state what seems to me to have been established
positively.

First, the cases where the rigour of the law

as stated in Addie's case has been relaxed are cases

T
8

where the trespassers have been children.
case and Herri n!s case are instances.
difficult to be sure how this human element has
been given legal significance. Upon grounds of
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logic it is tempting to treat the circumstance
that the plaintiff trespasser is a young child as
merely a circumstance affecting the culpability of
an occupier who creates a hazard upon his land
which he knows does, or is likely to, attract
children to their peril. Nevertheless I resist
this temptation for the reason that those Jjudges
who have emphasised that the trespasser was a
child have done so in the course of formulating
a duty of care owed to such a person by an 10
occupier of land. See, for instance, Capdy's case
at p. 299 per Fullagar J., Quinlan's case at p.l1l083,
and %gg;iggggglg case where Lcrd Reid said, at p.545,
"Child trespassers have for a very long time pre-
sented to the Courts an almost insoluble problem.
... Legal principles cannot solve the problem. How
far occupiers are to be required by law to take
steps to ssfeguard such children must be a matter
of Public policy." and Lord Morris said, at pp.556-
s, '"The general law remains that one who trespasses 20
does so at his peril. But in the present case
there were a number of special circumstances -
(a) the place where the fence was faulty was near
to a public path and public ground; (b) a child
might easily pass through the fence; (c) if a child
did pass through and go on to the track he would be
in grave danger of death or serious bodily harm;
(d) a child might not realise the risk involved in
touching the live rail or being in a place where a
train might pass at speed. Because of these
circumstances (all of them well known and obvious)
there was, in my view, a duty which, while not
amounting to the duty of care which an occupier
owes to a visitor, would be a duty to take such
steps as common sense or common humanity would
dictate". Furthermore, I doubt whether logic is
the instrument whereby this branch of the law is
being developed. It is perhaps more likely that
the significance of extreme youth lies in the
conjunction of the well known readiness of children 40
to be attracted to what is dangerous and in their
lack of eppreciation of the danger. Furthermore
it may be thought less humane to create Jjeopardy
for children than for adults.

Secondly‘ the relaxation of the rigour of the
rule in Addie's case has occurred in cases where
the occupier has created a situation of extreme

danger upon his land. Cardy's case and Herrington's
case are again striking examples of this.
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Thirdly, in some cases where the relaxation of
the rule has occured there has been a conjunction of
§reat danger with what has been described as

allurement", i.e. that, what is dangerbus is also
attractive to poternti 1al trespassers, partlcularly
children. The best instance of this is Car

case. See at p. 299 per Fullagar J., and at p. 226
per Windeyer J.

Foyrthly, the cases in which a child trespasser
has succeeded in claims against an occupier of land
are cases where the danger that has been created
was not obvious to young children. See again

Cardy's case and H.rrington's case.

Fifthly, it is not merely that what has been,
or is being, done on the land is likely to cause
minor injury. It is something that was likely to
cause great harm. This element has been emphasized
in Cardy's case and ngr;gﬁton g case. This may be
related to the element of "humanity" which, as will
be seen, is now explicitly recognized as an element
of potential liability.

Of the many decided cases relevant to the
problem now before us I propose to say something
about five.

The first is not a recent case. It is The
Transport Commissioner of New South Wales v. Barton
116355 49 C.L.R. 114. Addie's case was Tollowed,
and was followed in circumstances and in a manner
not unlike that adopted by the Privy Council in
%glnlan g case. Furthermore, in the judgment of

ixon J. there is to be found a passage which I
regard as a precurser of what his Honour said years
later in Cardy's case. In Barton's case the duty
of a railway authority, running a train service on
a line through unfenced land, towards those grazing
stock on land adjacent to the line in relation to
an animal injured while straying on the line was
stated to be that of an occupier of land to a
trespa351ng animal, viz. not to inflict 1njury
upon it intentionally or recklessly to disregard
its presence. In the course of his Jjudgment
Dixon J. said at pp. 131-132:

"But all attempts have failed in the past to
fix upon a standard of conduct, an external
stendard at any rate, which requires less
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than due care in the circumstances and more
than abstention from intentional harm. I

think that in relation to the persons and
property of trespassers it will not be found
possible to formulate an ascertainable

standard of such a character. With reference
to the safety and security of the premises,

I think the occupier is under no higher duty

to a trespasser than to refrain from causing
intentional harm without a Jjustification 10
such as the prevention by reasonable means

of trespass. With reference to positive acts
likely to cause harm to others, I think the
occupier's duty depends upon knowledge of the
presence of the trespasser on his property,

and is measured by the care which a reasonable
man would take in all the circumstances
including the gravity and likelihood of the
probable injury, the character of the intru-
sion, the nature of the activities causing 20
the danger and the consequences to the occupier
of attempting to avoid all injury."

This was, I think, early recognition that

Addie's case was susceptible of development.

In Edwards or. v, Railw ecutive (1952)
A.C 737, a boy, trespassing on a railway line, was
injured by a train. He sued the owner of the rail-
way for injuries which he sustained but the House
of Lords, after rejecting the contention that he
was a licensee, decided that the railway owner was 30
not liable to the plaintiff as a trespasser because
there was no evidence of wilful or reckless behaviour
on the part of the motorman driving the train.
Addie's case was applied. In later cases it has
been emphasized that the Railway Executive were not
at fault in maintaining fencing to exclude tres-
passers. Here, I think, la¥ the principal
distinction between Edwards' case and Herrington's
case.

In Cardy's case the infant trespasser 40
succeeded on the footing that the Commissioner for
Railways was in breach of a duty described by

Dixon C.J., at p. 286, as follows:

"In principle a duty of care should rest
on a man to safeguard others from a grave
danger of serious harm if kmnowingly he has
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created the danger or is responsible for its
continued existence and is aware of the like-
lihood of others coming into proximity of the
danger and has the means of preventing it or
of averting the danger or of bringing it to
their knowledge."

The step which it seems to me was taken here in
advance of his Honour's formulation in B 's

case is that, whereas in Barton's case 1t was st
stated that knowledge of the presence of a tres-
passer was an element necessary for liability on
the part of the occupier, in Cardy's case the
occupier's awareness of the likelihood of strangers
coming to the danger was regarded as enough. It is
to be noted that the duty is stated in terms signi-
ficantly narrower than those to be found in Donoghue
v. Stevenson (1932) A.C. 562. It is, I think, clear

that the Chief Justice was stating a duty of a

special character within the category of negligence,
viz. "to safeguard others from a grave danger of
seriocus harm" from a situation for which the
defendant is knowingly responsible.

The decision in C 's case was accepted by
the Privy Council in 's case, and to that
case I now turn. The decision is, of course, of
critical importance. The trespasser there was an
adult who was run down by a train upon a private
level crossing. The Jjury had been instructed that,
if they came to the conclusion that the
Commissioner was aware of the likelihood of people
using the crossing, he owed a general duty to the
plaintiff as a member of the public to take
reasonalde precautions for his safety. This
direction the Privy Council said was in error.

The duty owed by the Commissioner to the
Elaintiff was stated in the terms of Agg;gl% case.
t was said that to adopt the opinion that "given
a course of trespassing by members of the public
and knowledge of it by the defendant's servants,
his (i.e. the Commissioner's) duty of care towards
a trespasser became equivalent to the duty of
care owed to members of the public properly using
a public level crossing" would be in error. Their
Lordships said, at pp. 1084-1085:

"What the law does not admit, however, is
that a trespasser, while incapable of being
described otherwise than as a trespasser,
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should be elevated to the status of an

ordinary member of the public to whom, if
rightfully present, the occupier owes duties

of foresight and reasonable care. It does

not alter a trespasser's descrption merely to
christen him a 'neighbour'. If this additional
duty of care were to be thought to be imposed
upon the occupier by the circumstance that,

to his knowledge, there is likelihood of the
trespasser's presence on the land - and it 10
does not seem that any other circumstance is
regarded as critical for the purpose - their
Lordships consider that the law, as
established, would not so much be applied or
developed as contradicted."

For present purposes the chief importance of

%Q;g;%glg case is the acceptance of the decision in
E£d§ g case a8 stating a principle comnsistent with

the Privy Council's rejection of identifying tres-—

passers with "neighbours" resorting to puvlic 20

places. It was argued for the respondent here,

and argued with a force‘ having regard to what was

said in their Lordships' opinion at p. 1084, that

Cardy's case was accepted by the Privy Council as

a case where the occupier had shown reckless dis-

regard of the plaintiff trespasser. Cardy's case

in the High Court, however, was not decided on

this ground, and, upon the whole, I am not satisfied

that the Privy Council accepted i1t merely upon that

narrow ground. Two statements of their Lordships, 30

at p. 1083, are of great significance:

"The circumstances seemed to place the
case squarely among those 'children's cases,'
in which an occupier who had placed a
dangerous 'allurement' on his land is liable
for injury caused by it to a straying chila."

"Children's cases in this context do unavoid-
ably introduce considerations that do not apply
where the sufferer of injury is an adult.

What is allurement to a child and, being so,
imposes by itself a measure of responsibility,
is not an allurement to an adult: and those
conceptions of licence or permission, which
may be highly relevant for the determination
of the adult's rights, are virtually without
meaning, at sny rate as applied to small
children."
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1f these passages indicate the ground upon which the
Privy Council accepted Cardy's case nlan's case
grfords no reason for not applying 6argz 8 case

ere.

- Finally, there is Herrington's case where the
House of Lords, after rev1e%§ng all the earlier
authorities, decided that the British Railways
Board 4id owe a duty of care that was broken to a
child of six who was inJjured by contact with an
electrified rail to which he came, through a gap in
the fence maintained by the defendant on the
boundary between a National Trust property open to
the public and the defendant's railway line. The
Board was at fault in not keeping the fence in
good order.

A close study of Herrington's case has left me
with the conviction that Eidie;s case ought no
longer to be regarded as an exhaustive statement

of the law governing the duties of an occupier of
land to a trespasser upon his land. This follows,
not only from certain statements either expressly
rejecting Addie's case as such an exhsustive state-
ment or formulating propositions different from
that to be derived from égg;g'§ case. It follows
from the actual decision itself. .The law as

stated in Addie's case has been modified or at

least developed. The development is, I think, that
an occupier of land, who is responsible for creating
or maintaining thereon something which is very
dangerous, is bound to act in a humane way towards
trespassers who he knows will, or will probably,
come upon his land, and who, unless reasonable
precautions are taken for their protection, are
likely thereto suffer serious harm. Whether, in =
particular case, it is probable that strangers will
trespass and the extent of the precautions to be
taken for the protection of trespassers demands
upon a comprehensive examination of all the relevant
circumstances. In the case of a child trespasser
it is highly relevant that the danger would be
attractive for children in the neighbourhood of the
land and would not be obvious to them. The develop-
ment as so stated is not, 1 think, essentially
different from that formulated earlier by Dixon C.d.
in Cardy's case and which I have already cited when
that statement is read in the factual setting that
existed in that case. The decision in Herrington's
case is, I think, in line with the acceptance of

Cardy's case by the Privy Council in Quinlan's case.
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I have made no reference to the cases of
Thompson v. The Council of the Municigaligx of
EEEEstown (1952-53) 87 G.I.R. 619; gés and
Another v. gzdro-Electric Commicsion

eLedo K. ; or Excelsior Wire Rope Com Limite
v, Callan and Others (1950) A.G. 4O4. Tﬁfs omission
1s deliberate and 1 should explain it. It appears
to me that there is still a significant difference
between the duty owed by an occupier of land to a
trespasser - which is the matter here under’ 10
congideration ~ and that owed by a person who does
not occupy land on which he is responsible for a
situation of danger and to which he knows that
strangers will, or are likely to, resort - such as

was the case in both Thompson §. The Council of the
Municipality of Bankstown and wnings and %t;her
o far as fxcelsior

AN ! Callan and Others 1s
concerned, I consider that what Dixon C.J. said in
Barton's case at pp.129-130 and in Cardy's case at 20
p.284 is correct, i.e. it was decided on the footing
that the defendant was not an occupier.

-Accordingly, I propose to apply the formulation
of Dixon C.J. in Cardy's case to decide this appeal.
Here the acts of the defendant 4id create a situa-
tion of grave danger of serious harm; this situation
could have been averted. Finally there was some
evidence upon which it might be found that the
defendant was aware of the likelihood of persons
coming within the proximity of the danger. The 30
precautions taken, although inadequate to keep
people away, showed a recognition that people could
be expected to go there. Iurthermore, the fact
that the back shunt was part of the area to which
those who lived in the area might resort, was known.

In these circumstances I do not think that the
verdict of the Jjury should have been disturbed by
the Court of Appeal and I would allow the appeal
and restore that verdict.

This conclusion mekes it unnecessary to reach 40
a final conclusion upon the rejection by the Court
of Appeal of the plaintiff's cross-appeal. However,
I think I should say that I have found no evidence
of reckless unconcern by the management of the
defendant about the danger which had arisen. The
management was concerned and took some, although .
inadequate, precautions to lessen that danger until
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the line could be resited. I am, however, disposed
to think that, in the very special circumstances
already stated, it would have been open to the jury
to find that the plaintiff was on the back shunt
with the leave of the defendant. The leave to be
upon the defendant's premises which the plaintiff
unquestionably had, was leave of a general nature
and I think that, on the evidence, it could have
been found that the plaintiff was not tresgassing
when he was playing upon the back shunt. owever
this may be, I consider that the appeal should be
allowed on the other ground and the verdict of the
Jury in favour of the plaintiff restored.

No. 16
REASONS FOR JUDGMENT OF WALSH J.

WALSH, J.: In the judgments of other members of

the Court in this appeal accounts are given of the
facts of which evidence was given at the trial of
the action and of the manner in which the case for
the appellant was left to the Jjury. Because of the
importance that' I attach to the question whether
the place where the appellant sustained his
injuries was, or was in close proximity to, a
place to which children had permission from the
respondent to come, or a place which could be
found by the jury to have been known to be
frequented by children or other membérs of the
public, I shall refer myself to some features of
the evidence that bear upon that question. But
otherwise I shall seek.to avoid g repetition of
the statements of the facts which are contained in
other judgments.

If the question of the liability of the
respondent to compensate the appellant for his
injuries ought to be determined by the application
of the established rules that define the extent
of the duty which an occupier of land owes to a
trespasser, 1 am of opinion that the evidence
failed to establish that there. was any breach of
duty for which the respondent could be held liable.
In Commisgsioner for Railw v. Quinlag /19647 A.C.
1054 at p. . , it was stated that the contents
and limits of that duty "have been laid down in
words that do not seem to admit of such qualifica-
tion or to invite the skill of the amplifier".
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Their Lordships proceeded, by means of citation
from earlier authorities, to expound what they
called (at p.1l074) "the accepted formulation of
the occupier's duty to a trespasser'". It will be
convenient for the sake of brevity to refer to
that formulation as "the Addie formula". I think
that I may state its essential elements in the
following way. There is a duty not to injure a
trespasser wilfully. There is a duty not to act
recklessly with regard to the safety of a tres-
passer whom the occupier knows to be present.

The "knowledge" required by the rule just stated
must be actual personal knowledge of the other
person's presence, or, alternatively, it must be
knowledge of the existence of an extreme likeli-
hood of the presence of a trespasser, so that it
may be said that the occupier "as good as knows"
that someone else is there. There must be
"something a great deal more concrete than a mere
warning of likelihood"; see Quinlan's Case /19647
A.C, at p. 1077. These rules apply to activities.
on the land as well as to its static condition.
They constitute "an exclusive or comprehensive
definition" of the duty.

I do not need to attempt a detailed examina-
tion of what is meant by saying that there is a
duty not to act recklessly, or as it has sometimes
been expressed, a duty not to act with a wenton
or reckless disregard for another's safety. But
it is proper to refer, as this is a case of injury
to a child, to the following statement concerning
what may be embraced within the general formula

laid down in Robert ie Sons (Collieries),
Limited v, Dumbrec oCU. and adopted in
Quinlan's Caese. in the latter case (at p. 1084)

their Lordships said "That formula may embrace an
extensive and, it may be, an expanding interpreta~
tion of what is wanton or reckless conduct towards
a trespasser in any given situation, and, in the
case of children, it will not preclude full weight
being given to any reckless lack of care involved
in allowing things naturally dangerous to them to
be accessible in their vicinity". But however
extensive may be the interpretation that is given
to what is wanton or reckless conduct, I am of
opinion that the evidence given at the trial

could not support a finding that the respondent,
through its servants, was guilty of conduct that
warranted that description. It is true that any
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human contact with the transmission line which was In the High

above the respondent's land would be extremely Court of
dangerous and if the situation had been that Australia
trespassers were known to be in the habit of New South Wales
coming to a place where such contact would be Registry
possible, it could have been found, I think, that

so long as that danger continued, a failure to take No.1l6

any step to prevent their access to that place or Re £

to warn them of the peril constituted wanton or J gsonst °§
reckless conduct. But it is plain, in my opinion, wulgﬂenJ °

that the question of the "recklessness" of the thg ﬁa ch 1972
conduct of the respondent's servants is closely T

bound up with the question of their knowledge (in (continued)
the extended sense of that term explained in
inlan's Case) of the presence of trespassers.
the evidence I think it was clear that the
servants for whom the respondent was responsible
could not have seen it to be a matter of extreme
likelihood that at the relevant time trespassers
could come to the place where they would be in
danger of contact with the wires.

Havin% regard to the terms in which, in

%ginlan's ,ase, the Addie formula was expounded,

do not ¢ that it would be proper for this
Court to substitute, for the test of knowledge of
the "extreme probability" of the presence of
trespassers, the modified test proposed by Lord
Reid in British Railways Board v. Herrington /19727
2 W.L.R." 537 at p. 553, when he relferred to an
occupier who knew that there was "a substantial
probability" that trespassers would come or any
other test still less stringent suggested in the
speeches of their Lordships in that case. But
even if the formula were modified in any of those
ways that would not assist the appellant since, in
my opinion, there could not be in this case an
inference of such a likelihood as would satisfy
such a modified test. At the most, it could have
been found that the respondent's servants may have
realised that the coming of trespassers was a
possibility. But the evidence, upon any reason-
able view of it, indicated in my opinion that
this was improbable rather than probable.

I am of opinion, therefore, that if the
appellant was entitled to have his case submitted
to the Jury this must have been because he was
entitled, upon findings that might reasonably have
been made, to succeed upon some ground of liability
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in the respondent other than a breach of the duty
ordinarily owed by an occupier of land to a
trespasser. It becomes necessary to consider the
following questions: (1) Was the appellant, at
the relevant time and place, a trespasser on the
respondent's land or was he a licensee?

(2) Assuming that the circumstances were such that
no finding would have been open, in the case of an
adult person, as to the capacity in which he was
then and there present, except that he was a
trespasser, is the appellant nevertheless entitled
to maintein that the respondent could have been
found to have been in breach of a duty of care,
different from that owed to an adult trespasser,
by reason of the fact that he was a child or of
the facts that he was a child and had been
"allured" to the place where he was injured?

(3) Could the respondent have been found liable
for a breach of a duty of care not arising out of
any relationship of occupier of land to entrant
thereon but out of a different relationship, which
was in the circumstances the relevant one by which
the claim of the appellant to damages should be
determined?

I have stated three separate questions. They
are not completelg separate and distinct questions,
but nevertheless I think it will be convenient to
examine each of them in tumn.

There is no evidence at all that there was
any express grant of permission made on behalf of
the respondent to the appellant or to any other
children to go on or near the "back shunt" area
upon which the accident occurred, either on week
days or at weekends. There is a good deal of
evidence that children, including the appellant,
were told that they were forbidden to do so and
that the earee was out of bounds for them. But
for present purposes we are not concerned so much
with the strength or weakness of rebutting evidence
as with the existence of evidence upon which an
affirmative finding could be made that permission
had been given. In my opinion it is in accordance
with authority, and would be clear apart from
authority, that in order to establish a consent or
licence to be in or near the place in which a
danger has been encountered, it is not enough to
show that the plaintiff has been permitted to be
in some other part of the land occupied by the
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defendant. Accordingly when the question is asked
whether it could be found that the appellant had
permission to be in the back shunt area, it is not
possible to say that such permission may be
inferred from the fact that he lived in a house
situated on the respondent's land. There was
evidence of some use by children of the defendant's
land at places not in the immediate vicinity of the
village in which they lived. I am prepared to
assume that, at a place which was described as the
"sandhills", situated at a considerable distance
from the back shunt area, children played from time
to time. There was evidence also that children,
including the appeilant, passed across the
respondent's land and across the railway line, at

a considerable distance to the north of the back
shunt area. I am willing to make the further
assumption, although I think its validity is doubt-
ful, that there was sufficient acquiescence by the
respondent in the use of the sandhills mentioned
above and in that passage across the land to enable
a finding to be made that the respondent permitted
such use and passage. The foregoing assumptions do
not provide, in my opinion, a sufficient basis for
any inference that children were permitted to be in
the area of the back shunt.

I recognize that in some cases the guestion
now being considered may give rise, as Professor
Fleming observed in his Law of Torts, 4th Ed.,

P, 410, to "nice problems of demarcation". But in
this case it seems clear to me that a conclusion
was not open that the appellant was in the back
shunt area with the permission of the respondent.
I have taken into account the absence of fences
marking off the works area from the rest of the
respondent's land. But in all the circumstances
I cannot think that the absence of fences was an
indication that the respondent acquiesced in the
roaming of children over the whole of the large
area of land which it owned, and, in particular,
that it acquiesced in their presence in the area
of the back shunt.

If an occupier has a small area of land and
the circumstances are such that it may be found
that other persons have been invited or permitted
to be on one part of the land, it may often be
easy to conclude that they have permission also to
be on the rest of the land. But in this case the
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land of the respondent extended over a large area.
The houses where employees and their families lived
were a substantial distance away from the back
shunt area. So were the "sandhills" on which
children used to play by sliding down them. So far
as the slope of the back shunt was concerned, there
was no evidence that children had ever been there
before the accident, except the evidence of the
appellant that he had been there once only, that

is to say, on the day before the accident occurred.
The boy, Kevin Smith, who was called as a witness,
said that he had never been there before. The
witness, Cosgrove, said he had often seen children
playing on the heaps of fines described as sand-
hills which, according to his estimate, were half

a mile away from the place where the accident
occurred. In the light those circumstances, I

am of opinion that the evidence that children were
in the habit of being on other parts of the
respondent's land cannot provide any basis, either
for an inference that the respondent had given its
consent to the presence of children on the back
shunt area‘ or, for an inference that the
respondent's servants knew or believed that there
was a likelihood of children being in that area.

In the foregoing discussion I have been
dealing with the question whether there was
evidence upon which it could have been found by
way of inference from proved facts that there was
an actual licence to the appellant to be in the
back shunt area. I think that a finding that
there was such a licence was not open and I do not
think that in the present state of the authorities
there is any warrant for resorting to an imputed
or constructive licence by means of which liability
may be attached to the respondent, if it be found
to have failed in the duty of care which it would
have owed to a licensee. The observations of Dixon

C.J. in Commissioner for Railways (N.S.W.) v. Car
(1960) 1 eLeRe at p. , coupled wi 3
comment upon those observations made in Quinlan's

Case /19647 A.C. at p. 1083, seems to require an
abandonment of the notion that in circumstances
which do not really support a finding of actual
consent, a child may yet be entitled to ?ut his
case, as Windeyer J. phrased it in Cardy's Case
(1960) 104 C.L.R. at p. 325, on "the conventional
basis that he should be considered a licensee'.
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It is important to notice a consequence which
flows from the abandonment of that notion. The
cases in which children were found to be licensees,
in circumstances in which the licence could not
really be other than a fictional licence, were
frequently, if not always, cases in which "allure-
ment" played a prominent part. It was because a
child was "allured" that it was thought that
although otherwise he would have had to be classed
as a trespasser, he could be treated as a licensee.
If we abandon that approach we are required to
consider what significance, if any, is now to be
attached to the existence of an allurement in
determining whether or not the occupier is to be
held liable. This is a problem to which I have
sought to give expression in the second of the
questions for consideration formulated above. By
way of further explanation of that question, I
should sgy that at this point I am still leaving
aside the question whether the appellant is
entitled to rely on a relationship other than his
relationship as an entrant upon the relevant area
of the respondent's land to the respondent as
occupier of that area. I am concerned to enquire
whether within the limits of the last-mentioned
relationship, there is room for a view that there
was owed to the appellant, assumed not to be either
an invitee or a licensee, a duty differing from
that defined in the Addie formula. The conclusion
I have reached is that the question must be given
a negative answer.

I think it follows from that conclusion that
the third count of the appellant's declaration,
which was the only count which the learned trial
Judge left to the jury, did not contain
allegations of facts sufficient to create in the
respondent the duty of care of which the respondent
is alleged in the count to have been in breach. It
is to be observed that the count contains no
allegations as to the capacity in which the
appellant was on the land. It states that there
was a pile of rubble, which was alluring to
children and was such as to induce the presence of
children. It states that the appellant was a child
who was on the premises and was allured by the
pile of rubble. The breach of duty alleged is
that the respondent was careless in allowing the
pile of rubble to be in close proximity to a high
tension electricity line. I think that it may
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readily be supposed that in framing this count
the pleader was hopeful of supporting it by
means_of the paragraph in Quinlan's Case

/1964/ A.C. at p.1083, which refers to
"children's cases" and to "allurement" and which
includes a statement to the effect that it is
not necessary to resort to the categorisation
of children as licensees "to give them the
legal remedy that is felt to be their due".

It is stated also in that paragraph that what
is allurement to a child "imposes by itself a
measure of responsibility". I have found this
a difficult passage. I am not alone in that.
But after a consideration of the whole of the
reasons given by their Lordships, I cannot
accept the view that the passage means that
whenever there is on land something which is
alluring to children and a child is allured

by it, the occupier must be held to have had
such a duty of care towards that child that
carelessness in allowing a danger to exist there
would constitute a breach of the duty . The
inclusion in the count of the allegation that
the thing which was alluring was likely to
induce the presence of children seems to me

to be no more than a paraphrase of the word
"alluring". In my opinion, it would not accord
with the authorities to hold that such a duty
is imposed upon the occupier by the facts that
I have mentioned, regardless of the lack of

any consent express or inferred to the presence
of children and regardless not only of the lack
of any actual knowledge that children resort
frequently to the areas in which the danger
exists, but also of the lack of any
circumstances from which it could be inferred
that the occupier had reason to believe that it
was very likely, or at all likely, that they
would resort to that area.

In his summing up to the jury the learned
trial judge said that he was leaving to them
only one cause of action. Iater his Honour
said: "The duty owed by the occupier of
premises to a boy who is on the premises without
any legel right to be there is well
established, and the plaintiff must show a
breach of this well established duty". From
that statement it appears that the learned
Judge was discussing the duty owed by an
occupier of premises, not a duty arising from
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some other relationship; and he was discussing this In the High
duty on the basis that the plaintiff had no legal Court of
right to be where he was when he was injured. His Australia
Honour then stated the relevant duty in the New South Wales
following terms: Registry

"The occupier of premises is bound by a duty to No.1l6

take reasonable care to protect children from

risk to which they are exposed by a dangerous Reasons for

condition of part of the premises if that part %:gigeng of
of the premises constitutes an allurement to 29th ﬁar;h
children to enter on to the premises and 1972
approach that dangerous part. The part must be

dangerous in the sense that it is a concealed (continued)

danger or a trap. Its existence and dangerous
quality must be known to this occupier of the
premises and unknown and not obvious to the
children. Further, it should be known to the
occupier that there is a likelihood that there
will be in or near the premises children who
will be subject to the allurement and who will
in fact be allured by it".

The factusl elements which according to that
statement were required in order to establish liability
went beyond what is alleged in the third count. But
apart from any question as to the sufficiency of the
pleading, it appears that his Honour's view was that
if in a part of an occupier'!s premises there is a
dangerous condition and that part of the premises
constitutes an allurement to children to enter on to
the premises and to approach the dangerous part, then
to a child who, thus allured, does approach the
dangerous part of the premises, although the child is
not a licensee and has no right to be there, the
occupier has a like duty to that which he would have
to a licensee. But his Honour added that it must be
known to.the occupier that it is likely that there
will be in or near the premises children who will be
subject to the allurement. In my opinion, it could
not have been found on the evidence in this case that
that condition was satisfied. It is true that the
reference to the likelihood of children being in or
near a dangerous part of the premises imports into
the condition an indefinite element, but I think that
it could not have been found in this case that
children were likely to be so near as to be affected
by the allurement. Be that as it may, I think that
there is a more important objection to this part of
the summing up. I am not able to accept the view
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of the law which is basic to the directions
to which I have referred, although I think that
that view does gain some support from the

paragraph in gg%nlan's Case (at p.1083) to
which I have referred. But it is, in oy
opinion, denied by what follows that parsgraph
and by the explanation that their Lordships
give to a passage quoted from the judgment of
Dixon C.J. in ng%&'s Case (1960) 104 C.L.R.
274, at pp. 285, . e cases of the
allurement of children in which liability has
been held to exist are there treated by their
Lordships as applications of the principle that
an occupier is liable for injury to
trespassers whose presence is known or of whose
presence there is an extreme likelihood, if
the occupiar's conduct is capable of being
described as wanton or reckless. BSee Clerk
and Lindsell on Torts, 13th Ed., par. 1059.
In my opinion, Mr. Glass of counsel for the
respondent was right in submitting that
g%inlan's cage did not set up a separate rule
of liability relating to children subjected to
an allurement to a danger, but treated the
allowing of dangerous things &tractive to
children to be accessible, in places known to
be frequented by children or so situated that
it is extremely probable that children will
come to them, as an important circumstance
in the application of the general formula laid
down in Addie's Case. I think, as others have
thought (see, for example, Vichtorian Railways
Commissioners v. Seal 119667 V.R. 107 et pp.
120 - I;ﬁ}, that there 1s a difficulty in
accommodeting the acceptance by their
Lordships of the decision in Cardy's Case (to
which I shall refer again) to the principles
upon which there is an emphatic insistence in
inlan's Case. But, in my opinion, that
Ifficulty does not provide a justification for

treating Cerdy!s Cagse as authority for any
legal proposition which oonflicts with the
principles clearly stated in Eg%%;an's Case.

I think that consistently wit ose prlnclgles
the only way in which the decision in C

Case can be supported is to treat it as a case
in which there was wanton or reckless conduct

on the part of the defendant. See Fleming, 4th
Ed., pp. 410-411.
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I turn to the third question which I posed In the High
above. Here, it is necessary to consider how one Court of
should apply, in the circumatances of this case, the Australia
principle stated positively in Quinlan's Case (at New South Wales
p. 1074) that "the accepted formulation of the Registry
occupier's duty to a trespasser" is intended to be
an exclusive or comprehensive definition of the duty, No.16
together with the "importent qualification" of that ¢
principle which their Lordships mentioned. The Reasons for
qualification was that the occupier's duty was Judgment of
limited in accordance with the Addie formula "so Walsh, J.
long as the relationship of occupier and trespasser 29th March
is or continues to be a relevant description of the 1972
relationship between the person who injures or brings (continued)
about inj and the prson who is injured'". Later

(at p. 1080), in approving the decision in Thompson
v. Bankstown Coggoration %1953) 87 C.L.R. 619, Eﬁeir
ordships salid of 1 t was one of those (cases) in
which the court, for sufficient reason, is able to
hold that, as regards the accident and the injury
caused, the relation of occupier and trespasser does
not bear upon the situation of the parties". At
this point, it seems to me that their Lordships were
describing a factual situation in which the one party
remains an occupier and the other remains a
trespasser, but in which although that relation still
exists, it does not bear upon their situation, "as
regards the accident and the injury caused". When
(at p. 1081) their Lordships spoke of the relation
of occupier and trespasser as being "displaced" by
some other relation they did not mean, in my
opinion, that the former relation had ceased to exist,
for example, by the trespasser receiving permission to
remain on the land. They meant that the relation is
displaced in the sense that some other relation has
taken its place as that which is relevant, in a legal
sense, for the determination of the rights and
liabilities of the parties. But their Lordships
stressed the point that this could be held to occur
only when the grounds for so holding admitted of
"reasonably precise definition". Their Lordships were
at pains to make it clear that it is not enough, in
order to displace the relationship, to describe the
party injured as a "neighbour" of the other party, in
Lord Atkin's sense of the word.

The question which must now be considered is
whether it is permissible to find in the evidence in
this case any ground for holding that there was "some
other relation" between the parties, which gave rise
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to a duty of care which could be found to

have been broken. In my opinion, it is not
permissible to do so. It is not sufficient for
this purpose, in my opinion, that the danger to
any person who came into contact with the high
tension wire was of a high degree and that the
respondent permitted such a danger to exist at
a place where access to it was possible. There
are not, in this case, any facts additional to
those just stated which are, in my opinion,
relevant to the question under consideration.

I cannot regard it as being in accordance with
the principles enunciated in Addie's Case, as
confirmed in Quinlan's Case, to ssay that the
application of the formula may be excluded
where the condition of the premises is
"extremely" dangerous or "highly" dangerous,
but not where it is dangerous in some smaller
degree. I do not mean that the degree of the
danger is irrelevant. But I cannot accept it
as being itself a decisive fact, which is
sufficient to create a special relationship
which "displaces" that of occupier and
trespasser.

The case of Thompson v. Bankstown
Corporation (supra) was epproved by the Privy
ouncil. t it is distinguishable from this
case. One ground of distinction which, if

accepted, would set apart both that case and

the case of %ga%%gﬁs Ve ;gﬁro-Electric
Commission eliedeRe 5 rom the

present case is that in each of the earlier
cases the plaintiff was not a trespasser upon
land occupied by the defendant and for that
reason, although he may have been in a
technical sense a trespasser upon a pole
belonging to the defendant, he was not
considered to be affected at all by the rules
contained in the Addie formula. Such & view was
expressed in Munnings! Case by the Chief Justice
at p. 380 and by Menzies J. at p. 384. BSee also
the judgment of Windeyer J. at p. 387. It was
for the same reason that Menzies J. regarded the

case of Excelsior Wire Rope Com Limited v.
Callan 4193%7 L. C. 404, as being in no way
Inconsistent with Addie's Case. His Honour's

explsnation of what has sometimes been thought
to be a conflict between those two cases accords
with the opinions stated by Sir Owen Dixon in
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The Trangport Commissioners of New South Wales v.
Barton 118335 19 C.L.R. 114 &% p. 120 and again in
EEEEEES Caese (1960) 104 C.L.R. 274 at p. 284. But

a quite erent distinction between the two
English cases, suggested by Scrutton L.J. in

Mourton v, Poulter /1930/ 2 K.B. 183 at p. 190,

was accepted by the Privy Council in Quinlan's Case
(at p. 1076). On that view the difference between
the two cases was a difference as to the reckless-~
ness of the acts by which the injuries were caused.
But in order to distinguish the present case from
Thompson's Case and from Munnings' Casge it is not
necessary, in my opinion, to decide whether it is
correct to say that Addie formula had no bearing

on the facts in the latter cases for the reason

that the injured persons did not come as trespassers
on to the lands of the occupiers. For there is
enother reason for which, in my opinion, it could be
held in those cases, but not in this case, that
another "relevant relationship" existed between the
parties. All three cases have in common the fact
that injury was caused by contact with electric
wires which were under the control of the defendants.
But in the other cases the land above which the wires
were placed and from which access to them could be
obtained was land upon which the public had a right,
or were regarded as having a right, to be and upon
which that right was regularly exercised. In
Thompson's Case it was a public highway. In Munnings!
Case the children were regarded as having a right to
be on the land no different, for relevant purposes,
from the public right which existed in Thompson's
Case. It is this positive feature, consisting of
the right in the plaintiffs to be on the land that
is, in my opinion, a sufficient ground of distinction
between those cases and this case. In my opinion,
that is of more significance than the negative
feature that it was not the land of the defendants
upon which the pleintiffs came to harm. In the
statement in Quinlan's Case (at p. 1080) of the
reason which was held sufficient in Thompson's Case
for the conclusion that the relationship of occupier
and trespasser did not bear on the situation of the
parties the words "on and over a public place" are,
in my opinion, of cardinal importance. The same idea
is expressed in Munnings' Case (1971) 45 A.L.J.R. 378,
in which the Chief Jus%ice (at p. 381) referred to
the bringing of a dengerous substance "into proximity
of members of the public". Menzies J. (at p. 385)
referred to the pole being "in a place of public

In the High
Court of
Australia

New South Wales
Registry

No.1l6

Reasons for
Judgment of
Welsgh, J.

29th March 1972

(continued)




In the High
Court of
Australia

New South Wales
Registry

No.1l6"

Reasons for
Judgment of
Walsh, J.

29th March 1972

(continued)

326.

resort" and Gibbs J. (at p. 398) said that the
pole stood in a place which "was in fact a pub-

lic place open to &ll and a place where children

were accustomed to play without any hindrence
or dissuasion". In the present case it would
have been impossible upon the evidence to apply
thoge descriptions to the place where the
danger existed.

I have not found it easy to solve the
problem which, in my opinion, is created by

Cardy's Case and the treatment of it in
g8 Cage. But after much consideration
o at problem, I have reached the conclusion

that I cannot treat Car%z's Casz as authority
for the proposition That in the circumstances

of the present case the respondent owed to the
appellant a duty, based upon another relevant
relationship, which duty was more extensive
than that of an occupier of land to a
trespasser on that land. My reason for that
conclusion has already been indicated. If it
had stood alone, the ?aragraph which appears

at p. 1083 in Quinlan's Case might have been
interpreted as treating ‘s Cagse as one
which stood quite outside the principles

relating to the duty of an occupier of land

to a trespasser and which depended upon a
special duty owed to children by an occupier
of land who has on his land both an allurement
and a hidden denger. But, as I have said
earlier, when the whole of the reasons of their
Lordships are considered, the decision in

Cardy's Case must be taken to have been accepted-
as one w. could be justified upon the

application of the Addie formula to the facts,
because the conduct of the defendant could have
been properly found to have amounted to a
reckless disregard for the safety of persons
who frequented and openly used a place in which
there was a serious hidden danger. I am of
opinion that, thus understood, the decision in
Car%%'s Case cannot be of any real assistance
[3) e appellant. It does not warrant the view
that the circumstances of the present case gave
rise to a different relationship which
displaced that of occupier and trespasser.

I feel no satisfaction in coming to that
conclusion. The view that I have taken about
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the way in which Cardy's Case must be explained
since the decisioiw has not been
adopted without hesitation. my respectful
opinion it assigns to Cardy's Case & basis not in
conformity with the reasons given by those who
decided it. In my opinion, it is only by doing that
that their Lordshiyps could have reconciled their
acceptance of the decision of Cg;%%'g Cage with
their strict insistence upon the es which,
aceording to the main thesis of the judgment, are
applicable to adult trespassers and child
trespassers alike. Nevertheless, I have felt

constrained to apply those rules in the present
case.

In the case of British Railways Board v.
Herrington, which I mentioned earlier, ere are
statements which can only be regarded as departures
from, rather than mere developments of, the law as
formulated in Addie's Case. But I do not think that
I am at liberty to give effect to anything contained
in Herrington's Case which is inconsistent with the
law as laid down in Quinlan's Case. For example,
Lord Pearson expresse% The opinion (/1972/ 2 W.L.R.
at p. 575), that the rule in Addie's Case has been
rendered obsolete by changes In physiocal and social
conditions and has become an encumbrance impeding
the proper development of the law. I do not think
that I am free to adopt that view. The same
observation applies to other passages in the reasons
of their Lordships in Herrington's Case.

The conclusions that I have stated have the
necessary consequence that in my opinion the appellant
was not entitled to have left to the jury any of the
counts with which the appeal is concerned.

In my opinion the appeal should be dismissed.
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No. 17
ORDER ALILOWING APPEAL

IN THE HIGH COURT OF AUSTRALIA

No. 69 of 1971
NEW SOUTH WALES REGISTRY

ON APPEAL from the Supreme Court of New South
Wales (Court of Appeal Division)

BETWEEN

RODNEY JOHN COOPER an infant by his
next friend PETER ATLPHONSUS COOPER 10

Appellant (Plaintiff)
AND

SOUTHERN PORTLAND CEMENT LIMITED
Respondent (Defendant)

BEFORE THEIR HONOURS THE CHIEF JUSTICE SIR
GARFIELD BARWICK, MR. JUSTICE McTIERNAN,
MR. JUSTICE MENZIES, MR. JUSTICE OWEN AND
MR. JUSTICE WALSH,

FRIDAY, the Sth DAY OF MAY 1972.

THIS APPEAL from the whole of the Judgment and 20
order of the Supreme Court of New South Wales

(Court of Appeal Division) given and made the 2nd
day of July, 1971 coming on for hearing bdbefore

this Court at Sydney on the 27th, 28th, and 29th
days of March, 1972 UPON READING the transcript:
record of proceedings herein AND UPON HEARING

Mr. F.S. McAlary of Queen's Counsel with whom

was Mr. R.B. Murphy of Counsel for the Appellant

and Mr. H.H. Glass of Queen's Counsel, with him

was Mr. M.J.R. Clarke of Counsel for the 30
Respondent THIS COURT DID ORDER on the said 29th

day of March, 1972 that this appeal should stand

for Jjudgment and the same standing for judgment

this day accordingly at Sydney THIS COURT DOTH

ORDER that this appeal be and the same is hereby
allowed AND THIS COURT DOTH FURTHER ORDER that

the order of the Supreme Court of New South Wales
(Court of Appeal Division) be set aside AND in

lieu thereof THIS COURT DOTH ORDER that the
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appeal to the said Supreme Court of New South Wales In the High
(Court of Appeal Division) be dismissed with costs Court of

AND THIS COURT DOTH FURTHER ORDER it be referred to Australia

the proper officer of this Court to tax and certify New South Wales
the costs of the Appellant of this appeal and that Registry

such costs when so taxed and certified be paid by the

Respondent to the Appellant or to his Solicitors No.l?
Messrs. Carroll and O'Dea AND THIS COURT DOTH BY Order

CONSENT FURTHER ORDER that the sum of One hundred allowin

dollars (F100) paid into Court as security for the Appesl &

costs of this appeal be paid out to the Appellant
or to his said Solicitors Messrs. Carroll and O!'Dea. 5th May 1972

BY THE COURT (continued)

H. Cannon

Digtrict Registrar

No. 18 In the Privy
Council
ORDER GRANTING SPECIAL LEAVE TO APPEAL TO
HER MAJESTY IN COUNCIL No.18
Order granting
AT THE COURT AT BUCKINGHAM PALACE Specia% Leave
to Appeal to
the 1l4th day of November 1972 Her Majesty in
PRESENT Council
14th November
THE QUEEN'S MOST EXCELLENT MAJESTY 1972
IN COUNCIL

WHEREAS there was this day read at the Board a
Report from the Judicial Committee of the Privy
Council dated the 30th day of October 1972 in the
words following viz:-

"WHEREAS by virtue of His late Mgjesty King
Edward the Seventh's Order in Council of the 18th day
of October 1909 there was referred unto this Committee
a humble Petition of Southern Portland Cement Limited
in the matter of an 4Appeal from the High Court of
Australia between the Petitioner and Rodney John
Cooper Respondent setting forth that the Petitionepr
prays for special leave to appeal from so much of a
Judgment of the High Court of Australia dated the 5th
May 1972 as upheld an Appeal by the Respondent from a
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Judgment of the Court of Appeal of the Supreme

Court of New South Wales dated the 2nd July 1971

upon an Appeal by the Petitioner from the verdiet

of a jury in favour of the Respondent in the sum

of #56,880.00 given on the 2lst May 1970 in an

action heard in the Supreme Court of New South
ales:

"THE LORDS OF THE COMMITTEE in obedience to
His late Majesty's said Order in Council have taken
the humble Petition into consideration and having 10
heard Counsel in support thereof and in opposition
thereto Their Lordships do this day agree humbly
to report to Your Majesty as their opinion that
leave ought to be granted to the Petitioner to
enter and prosecute its Appeal against the
Judgment of the High Court of Australia dated
the 5th May 1972 upon depositing in the Registry
of the Privy Council the sum of £400 as security
for costs:

"AND Their Lordships do further report to 20

Your Majesty that the authenticated copy under

seal of the Record produced by the Petitiomer

upon the hearing of the Petition ought to be

accepted (subject to any objection that may be

taken thereto by the Respondent) as the Record
proper to be laid before Your Majesty on the

hearing of the Appeal."

HER MAJESTY having taken the said Report into
consideration was pleased by and with the advice
of Her Privy Council to approve thereof and to 30
order as it is hereby ordered that the same be
punctually observed obeyed and carried into
execution,

Whereof the Governor-General or Officer
administering the Government of the Commonwealth
of Australia for the time being and all other
persons whom it may concern are to take notice
and govern themselves accordingly.

W. G. AGNEW
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BETWEZEN:

SOUTHERN PORTLAND CEMENT LIMITED Appellant
- and -
RODNEY JOHN COOPER

AN INFANT by his Next Friend
PETER ALPHONSUS COOPER Respondent

RECORD OF PROCEEDINGS

LIGHT & FULTON KINGSFORD DORMAN & CO.,
24 John Street, 13 014 Square,

Bedford Row, Lincoln's Inn,
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Solicitor for the Appellant Solicitor for the Respondent



