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IN THE SUPREME COURT Yo 1

OF NEW SOUTH WALES

1240 of 1972
EQUITY DIVISION

AMPOL PETROLEUM LIMITED
Plaintiff

and

R.W. MILLER (HOLDINGS) LIMITED & ORS.
Defendants

STATEMENT OF CLAIM

1. The Plaintiff is a company duly incorporated
in and in accordance with the laws of the State
of New South Wales.

2. The first defendant (hereinafter called
"Millers") is a company duly incorporated in and
in accordance with the laws of the Australian
Capital Territory. At all material times Millers
is and has been registered in the State of New
South Wales as a foreign company and has had and
still has its registered and head office in the
said State at 19 Bridge Street, Sydney.

3, The thirteenth Defendant (hereinafter called
"Howard Smith") is a company duly incorporated
in and in accordance with the laws of the State
of Victoria. At all material times Howard Smith
is and has been registered in the State of New
South Wales as a foreign company and has had and
still has its registered and head office in the
said State at 269-271 George Street, Sydney.

4., The fourteenth Defendant (hereinafter
called "Security Services") is a company duly
incorporated in and in accordance with the laws
of the State of New South Wales.

5 At all material times the Board of Directors
of Millers is and has consisted of the second
Defendant (hereinafter called "Taylor'") as
Chairman, the third Defendant (hereinafter called
"Abeles"s, the fourth Defendant (hereinafter
called "Lady Miller"), the fifth Defendant
(hereinafter called "Nicholl"), the

In the Bupreme
Court of New
South Wales

No. 1

Statement of
Clainm

25th July 1972



In the Supreme
Court of New
South Wales

No. 1
Statement of
Claim
25th July 1972
(Continued)

2.

sixth Defendant (hereinafter called "Cameron"), the
seventh Defendant (hereinafter called "Anderson"),
and the ninth Defendant (hereinafter called "Duncan').

6. At all material times the eighth Defendant
(hereinafter called "Conway") has claimed to be and

to act and vote as alternate Director of lMillers

appointed by Anderson pursuant to the Articles of
Association of Millers. The Plaintiff craves leave

to refer to the Memorandum and Articles of Association

of Millers when produced as if the same had been fully 10
set forth herein.

7e At all material times the tenth Defendant
(hereinafter called "Balhorn") has claimed to be and
to act and vote as alternate Director of Millers
appointed by Duncan pursuant to the aforesaid
Articles.

8. At all wmaterial times the eleventh Defendant
(hereinafter called "Murphy") and the twelfth

Defendant (hereinafter called "Watt") are and were
alternate Directors of Millers appointed respectively 20
by Taylor and Cameron pursuant to the said Articles.

9. At all material times the nominal capital of
Millers is and has been 15,000,000 divided into
15,000,000 shares of Z1.00 each.

10. At all material times up to and including the
5th July, 1972, the issued capital of Millers was
9,000,786 fully paid ordinary £1.00 shares (which
fully paid ordinary $1.00 shares are hereinafter
referred to as "shares in the capital of Millers").

11. At all material times prior and up to the 30
6th July, 1972, the shares in the capital of Millers

were, pursuant to the request of Millers, listed upon

the Sydney Stock Exchange and all other member

Exchanges of the Australian Associated Stock Exchanges
(hereinafter called "the Exchanges"). The Plaintiff

craves leave to refer to the Official List Requirements

of the Exchanges when produced as if the same had

been fully set forth herein.

12. At all material times Millers has kept and

maintained in the State of New South Wales_a Branch 40
Register of its members. The said Branch Register has

at g1l sich times, béen so kept and maintained

at Mansfield Street, Balmain under the super-

vision and control of Security Services pursuant

to an agreement made by and between lMillers and the
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said Security Services. The Plaintiff craves leave In the Supreme
to refer to this agreement when produced as if the Court of New
same had been fully set forth herein. South Wales

13, The Plaintiff is and at all material times has No. 1

been the holder of a large number c¢f shares in the Statement of
capital of Millers. As at the 6th July, 1972 the Clazinm
Plaintiff was the holder of 2,681,641 shares in the

capital of Millers. 25th July 1972
14. On the 24th May, 1972, the Plaintiff, pursuant (continued)
to Section 184 of the Companies Ordinance of the
Australian Capital Territory, (hereinafter called
"the Ordinance") gave to Millers written notice of
a take-over scheme (hereinafter called "the take-
over offer"), involving the making of offers by it
to acquire the whole of the shares in the capital
of Millers then not already owned by the Plaintiff,
nanely 6,319,145 ordinary shares, for a considera-
tion of #2.27 for each such share, subject to the
terms and conditions in the said written notice
therein set forth. The Plaintiff craves leave to
refer to the said written notice when produced as
if the same had been fully set forth herein.

15. On the 15th June, 1972, the Plaintiff caused to
be issued and circulated to shareholders of Millers

a formal offer to purchase the whole of the shares

in the capital of Millers not already owned by it,
namely, 6,319,145 ordinary shares for a consideration
of 2.27 cash for each such share subject to the
terms and conditions therein specified, including

the condition that acceptance of offers made under
the take-over of’ershould be received by the Plaintiff
in respect of not less than 5,687,2%0 Miller shares.
The Plaintiff craves leave to refer to the said
formal offer and accompanying documents when produced
as if the same had been fully set forth herein.

16. By letter of 22nd June, 1972, Howard Smith advised
Millers that Howard Smith intended to make an offer
to acquire all the shares in the capital of Millers
on the alternative bases of 2 ordinary g1.00 shares
in the capital of Howard Smith issued as fully
paid plus 36.00 in cash for each 5 shares in the
capital of Millers, or alternatively, $2.50 in cash
for each share in the capital of Millers, subject
to certain terms and conditions in the said letter
set forth. The Plaintiff craves leave to refer to
the said letter when produced, as if the same had
been fully set forth herein.
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(continued)

40

17. On or about the 27th June, 1972, Millers caused
to be circularized to shareholders and to the Sydney
Stock Exchange a Statement made pursuant to Section
184 of the aforesaid Ordinance, together with the
recommendation of the Directors of that Company
recommending that the shareholders of Millers reje.t
the take-over offer made by the Plaintiff on the
grounds, inter alia, that the price offered to rf.are-
holders by the Plaintiff was inadequate having regard
to the valuable assets owned by Millers and i‘s 10
earning capacity and to the fact that Howard Smith
had announced its intention to wake a highe . take-
over offer. The Plaintiff craves leave tc refer to
this Statement, recommendation and accomr unying docu-
uents when produced as if the same were cully set
forth herein.

18. At all material times, Bulkshir ., Limited (here-
inafter called "Bulkships"s has ber. and is the
holder of 2,257,100 shares in the :apital of Millers.

19. On the evening of the 27tk June, 1972, the 20
Plaintiff, with the approval . Bulkships, caused

to be released to the Exchan’,ecs and published a

document, stating inter alj . that the Plaintiff and
Bulkships, between them, r.ntrolled in excess of 55%

of the said shares in tb capital of Millers and that
agreement had been rear .ed that day between the

Plaintiff and Bulkshi- s to the effect that the

Plaintiff and Bulks* .ps would, inter alia, not accept

any take-over offe . for their shares and would act

Jjointly in relat’.n to the future operations of Millers. 30
The Plaintiff c .aves leave to refer to the said

document wher produced as if the same had been fully

set forth b- .ein.

20. On ae 6th July, 1972, at a meeting of the

Board . Directors of Millers, Taylor, Nicholl,

Ande~ ,on and Balhorn voted in support of a resolution
(br ecinafter called "the purported resolution")

™ ~porting to allot forthwith to Howard Smith

500,000 ordinary shares in the capital of Millers

at $2.30 per share of which 23 cents per share was 40
payable on application and the balance of £2.07 per
share was payable on the 20th Septeumber 1972 provided
that such balance should be accepted at an earlier

date if tendered by Howard Smith and further provided
that such shares should not participate in any dividend
paid in respect of profits derived in the Year ended
30th June, 1972 but would otherwise rank pari passu
with existing shares in all other respects. Lady
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Miller and Cameron voted against the resolution. . In the
Taylor as Chairman of Directors of Millers ruled Supreme Court
that Abeles was not entitled to vote on the resolu- of New South
tion and prohibited Abeles from voting thereon. The Wales

aforesaid majority of the Board also purported to

authorise the execution by Millers of an Agreement No. 1.
with Howard Smith (hereinafter called "the said Statement of
Agreement") upon the terms of a form of agreement Claim

which had been submitted to Millers by Howard Smith.
The Plaintiff craves leave to refer to the Minutes

25th July 1972

of the said Meeting, the said Agreement and letter (continued)

of application for the said shares when produced as
if the same had been fully set forth herein.

21. On the said 6th July, 1972, in purported pursu-
ance of the said resolutions referred to in paragraph
20 hereof and not otherwise, the Defendants Taylor,
Nicholl, Anderson and Balhorn caused the seal of
Millers to be affixed to a share certificate or share
certificates in respect of the said 4,500,000 shares
and to the said Agreement and caused the said share
certificate or share certificates and the said Agree-
went so sealed to be forthwith delivered to Howard
Swith.,

22, Each of the purported resolution for the allot-
ment of the said 4,500,000 shares to Howard Smith and
the purported allotment thereof and the affixing of
the seal of Millers to the said share certificate or
share certificates in pursuance of such purported
resolution was ultra vires the powers of the directors
of Millers, and was an abuse of the said power and was
and is ultra vires such powers and void and invalid
in that:

(a) The said Defendants who voted in favour of
the said resolution for the said purported
allotment so voted for the purpose of
reducing the proportion of the shares in
the capital of Millers held by each of the
Plaintiff and Bulkships;

(b) The said Defendants so voted for the purpose
of defeating the said take-over offer made
by the Plaintiff and of facilitating and
ensuring the success of the proposed take-
over offer to be made by Howard Smith;

(c) The said Directors so voted for the purpose
of preserving the positions of themselves
(and in the case of Balhorn, the position
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(d)

(e)

6.

of Duncan, as directors and alternate
directors of Millers and to prevent a
substantial reconstruction of the Board of
Millers;

The said Defendants did not so vote bona
fide in the interests of Millers as a
whole; and

The said purported allotment was not made
bona fide in the interests of Millers as
a whole. 10

23. Each of the purported resolution for the execu-
tion by Millers of the said Agreement and the affixing
of the seal of Millers to the said Agreement in
pursuance thereof was ultra vires the powers of the
directors of Millers and was an abuse of the said
powers and was and is void and invalid in that the
Defendants who voted in favour of the said resolution
so voted only for the reason that Howard Swmith had
stated that it would not apply for or accept the said
allotment of 4,500,000 shares unless Millers executed 20
the said Agreement and in that:

(a)

(b)

(e)

(a)

The Defendants who voted in favour of the
said resolution for the execution of the
sald Agreement so voted for the purpose of
reducing the proportion of the shares in
the capital of Millers held by each of the
Plaintiff and Bulkships;

The said Defendants so voted for the

purpose of defeating the said take-

over offer made by the Plaintiff and of 20
facilitating and ensuring the success of

the proposed take-over offer to be made by

Howard Smith;

The said Directors so voted for the pur-

pose of preserving the positions of them-

selves (and in the case of Balhorn, the

position of Duncan) as directors and

alternate directors of Millers and to

prevent a substantial reconstruction of

the Board of Millers; 40

The said Defendants did not so vote bona
fide in the interests of Millers as a
whole; and
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(e) The said Agreement was not made bona fide
in the interests of Millers as a whole.

24. Balhorn in voting in support of the said pur-
ported resolution for the allotment of 4,500,000
shares to Howard Smith and for the execution of the
said Agreement so voted by reason of prior instruc-
tions given to him by Duncan, then residing in Japan,
and was not acting independently as an alternate
director and did not exercise his own independent
judgment and fiduciary power as such in the interests
of Millers as a whole.

25. Abeles was, without any proper justification
and contrary to the Articles of Association of
Millers prevented by Taylor, as Chairman of the said
meeting, with the support of a majority of the other
directors of Millers, from fully participating in
discussion of the said resolution for the allotment
of the said 4,500,000 shares to Howard Smith and of
the said resolution for the execution by Millers of
the said Agreement and from voting upon either of
the said resolutions,

26. By reason of the facts and matters alleged in
paragraphs 23 and 24 hereof and/or by reason of the
facts and matters alleged in paragraph 25 hereof,
neither of the 5aid resolution for the purported
allotment of the said 4,500,000 shares to Howard
Smith nor the said resolution for the execution by
Millers of the said Agreement was a valid or effec-
tive resolution of the Board of Directors of Millers
and the said purported allotment and the said pur-
ported Agreement was therefore void and ineffective.

27. Howard Smith was, at the time of the purported
allotment of the said 4,500,000 shares to it and at
the time of the said purported execution by Millers
of the said Agreement and at all material times,

aware of each and all of the facts and matters alleged

é? paragraphs 1 to 25 inclusive of this Statement of
aim.

28. By reason of the matters aforesaid Howard Smith
is not entitled to be entered in the Register of

Members of Millers as the holder of the said #,500,000

shares or to remain in the said Register of Members
as the holder of such shares.

29. The Plaintiff charges and the facts are that:

In the Supreme
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(a) The said purported allotuent of shares was
made in breach of the Official Listing
Requirements of the said Exchanges and, as
a consequence of the said purported allot-
ment of shares, trading in the shares of
Millers was and has been suspended at the
Sydney Stock Exchange and all other member
Exchanges of the said Exchanges;

(b) The existing shareholding of the Plaintiff
in Millers would be and has been by the
purported allotment of the said shares,
reduced from approximately 3%0% to approxi-
mately 20.10%;

(¢c) The value of the Plaintiff's said share-
holding in Millers would be and has been by
reason of the said purported allotment,
substantially reduced.

The Plaintiff therefore claims:

1. A DECLARATION that the purported allotment and
issue of a parcel of 4,500,000 ordinary #1.00 shares

in the capital of the Defendant R.W. Miller (Holdings)

Timited (hereinafter called "the shares") made on the
6th July, 1972 to Howard Smith Iimited was void.

2. Alternatively to l. above:

(a) A DECLARATION that the purported allotment
and issue of a parcel of 4,500,000
ordinary $1.00 shares in the capital of
the Defendant R.W. Miller (Holdings)
Limited made on 6th July, 1972 to Howard
Smith Limited was invalid and should be
set aside;

(b) AN ORDER that the purported allotment and
issue of the shares to the Defendant
Howard Smith Limited be set aside.

3. A DECLARATION that the Agreement made the
6th July, 1972 between the Defendant R.W. Miller
(Holdings) Limited and Howard Smith Limited was
void.

4, Alternatively to 3. above:

(a) A DECLARATION that the Agreement made the
oth July, 1972 between the Defendant R.W.

10

20

20
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Miller (Holdings) Limited and the Defendant In the Supreme
Howard Smith Limited was invalid and should Court of New
be set aside; South Wales

No. 1

Statement of
5. In the event that the name of the Defendant Howard Claim
Smith Limited has been entered into the Register of
Members of the Defendant R.W. Miller (Holdings) Limited. 25 July 1972

(continued)

(b) AN ORDER that the said Agreement be set aside.

(a) A DECLARATION that the name of the Defendant
Howard Smith Limited has been without suffici-
ent cause entered into the Register of Members
of the Defendant R.W. Miller (Holdings) Limited
as a member of that company in respect of the
said shares;

(b) AN ORDER for the rectification of the Register
of Members of the Defendant R.W. Miller
(Holdings) Limited by the removal therefrom of
the Defendant Howard Smith Limited as a member
of the Defendant R.W. Miller (Holdings) Limited
in respect of the said shares or any parcel
thereof.

6. AN ORDER that the Defendant R.W. Miller (Holdings)
Limited, and the Defendants Taylor, Murphy, Abeles, Lady
Miller, Nicholl, Cameron, Watt, Anderson, Conway, Duncan
and Balhorn, and each of them be restrained by theumselves
their servants or agents from:

(a) taking any step, or causing or permitting any
further step to be taken to effect the regi-
stration of the Defendant Howard Smith Limited
in the Principal or any Branch Register of
Meubers of the Defendant R.W. Miller (Holdings)
Limited kept by thet Company in any part of the
Commonwealth as a member of the Defendant
R.W. Miller (Holdings) Limited in respect of
the said shares or any parcel of theun;

(b) treating, dealing with, or in any way recog-
nizing or holding out the Defendant Howard
Smith TLimited as a member of the Defendant
R.W. Miller (Holdings) Limited in respect of
the said shares or any parcel thereof;

(¢) permitting the Defendant Howard Smith Limited
to attend and vote and exercise any other
rights as a member of the Defendant R.W. Miller
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(Holdings) Limited in respect of the said
shares or any parcel thereof.

7. AN ORDER that the Defendant R.W. Miller (Holdings)
Iimited forthwith repay to the Defendant Howard Smith
Limited the amount paid by that Coupany to the
Defendant R.W. Miller (Holdings) Limited in respect
of the purported allotment of the said shares.

8. AN ORDER that the Defendant Howard Smith Limited
forthwith deliver up to the Defindant R.W. Miller

(Holdings) Limited for cancellation the Share Certi- 10
ficate or Certificates issued to and received by it in
respect of the said shares or any parcel thereof.

9. AN ORDER that the Defendant Howard Smith Limited
be restrained by its servants and agents froum:-

(a) acting as, voting or in any way holding
itself out as a member of the Defendant
R.W. Miller (Holdings) Limited in respect
of the said shares or any parcel thereof:

(b) making any application for the registration
as a mewmber of the Defendant R.W. Miller 20
(Holdings) Limited in the Principal or other
Branch Register of Members of the Defendant
R.W. Miller (Holdings) Limited kept by that
Company in any part of the Commonwealth in
respect of the said shares or any parcel
thereof.

10. AN ORDER that Security Share Services Pty.
Limited be restrained by itself, its servants and
agents from:-

(a) taking any further step to register or 30
enter in the Branch Register of Members of
the Defendant R.W. Miller (Holdings) Limited
kept by it in this State, the Defendant
Howard Smith Limited as a member of the
Defendant R.W. Miller (Holdings) ILimited in
respect of the shares or any parcel there-
of;

(b) treating, dealing with or otherwise recog-
nizing the Defendant Howard Smith Limited
as a member of the Defendant R.W. Miller 40
(Holdings) Limited in respect of the said
shares or any parcel thereof.
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11. AN ORDER that the Defendant R.W. Miller (Holdings) In the Supreme
Limited and the Defendants Taylor, Nicholl, Duncan, Court 'of New
Balhorn and Howard Smith Limited pay the costs of the South Wales

Plaintiff of these proceedings. No. 1
AND for such other relief as the nature of this case gga?g@ent of
may require. alm
To the Defendants: 25th July 1972
You are liable to suffer judgment or an order (continued)
against you unless the prescribed form of notice of
your appearance is received in the Registry within
(14) days after service of this Statement of Claium
upon you (if you have not already filed such notice
of appearance to the Summons herein) and further
unless you comply with rules of Court and the direc-
tions of His Honour Mr. Justice Street given on the
8th July, 1972, whereby your said Defence must be
filed and served upon the Plaintiff's Solicitors on
or before lst August, 1972.
Plaintiff: Ampol Petroleum Limited
of 84 Pacific Highway,
North Sydney being its
registered office.
Solicitors: Messrs. Dawson Waldron,
60 Martin Place, Sydney,
telephone 28-593%1.
Plaintiff's In care of Messrs.
address for Dawson Waldron,
service: 60 Martin Place,
Sydney.
Addresses of Equity Office,
Registry: Supreme Court,
Elizabeth Street,
Sydney.
Filed: 25th July, 1972,

Sgd: A.R. EMMETT

Plaintiff's Solicitor.
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No. 2

DEFENCE OF THE THIRTEENTH DEFENDANT
HOWARD SMITH LIMITED FILED %1st JULY 1972

Ampol Petroleum Limited Plaintiff

R.W. Miller (Holdings) Limited & Ors.
Defendants

1. The thirteenth defendant (hereinafter referred

to as Howard Smith) does not admit the allegations

in paragraphs 6, 7 or 8 of the statement of claim or

any of them. 10

2. Howard Smith does not admit the allegations in
paragraph 13 of the statement of claim or any of
them.

3. Howard Smith does not admit the allegations in
paragraphs 14 or 15 of the statement of claim or any
of then.

4, In answer to paragraph 16 of the statement of

claim Howard Smith denies that such paragraph

correctly or sufficiently states the terms or the

effect of the letter therein referred to. 20

5. In answer to paragraph 17 of the statement of
claim Howard Smith does not admit that such para-
graph correctly or sufficiently states the terms or
the effect of the Statement, the recommendation or
the accompanying documents in the said paragraph
referred to or any of then.

6. Howard Smith does not admit the allegations in
paragraph 18 of the statement of claim or any of
then.

7. In answer to paragraph 19 of the statement of 30
claim Howard Smith does not admit that the conduct

of the plaintiff in such paragraph referred to

occurred with the approval of Bulkships.

8. Howard Smith does not admit the allegations in
paragraph 20 of the statement of claim or any of
them.

9. In answer to paragraph 21 of the statement of
claim Howard Smith admits that the seal of Millers
was affixed to a share certificate in respect of
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the 4,500,000 shares referred to in the said para-
graph and that the said share certificate and the
said agreement so sealed were delivered to Howard

Smith.

Save as aforesaid Howard Smith does not

admit the allegations in the said paragraph contained
or any of then.

10.

Howard Smith does not admit the allegations in

paragraphs 22, 23, 24 or 25 of the statement of claim
or any of them.

11,

Howard Smith denies each of the allegations in

paragraph 26 of the statement of claim.

12.

Howard Smith denies each of the allegations in

paragraphs 27 and 28 of the statement of claim.

13,

14,

Howard Smith does not admit the allegations in
paragraph 29 of the statement of claim or any of them.

Howard Smith says and the facts are -

(a)

(v)

(e)

(a)

By an agreement made on or about the
6th July 1972 by and between Howard
Swmith and Millers it was agreed that
Millers would allot to Howard Smith
4,500,000 ordinary 21.00 shares in the
capital of Millers at a premium of
#1.30 per share:

It was a term and condition of the said
agreement that the price of the said
shares would be paid by Howard Smith

as to the amount of 23c per share on the
making of the said allotment and as to
the balance of $2.07 per share on the
30th September 1972 or on such earlier
date as Howard Smith should elect to
tender payment of such balance.

Pursuant to the said agreement, on or
about the 6th July 1972 Millers allotted
to Howard Smith the said 4,500,000 shares
and Howard Smith paid to Millers the sum
of $#1,0%5,000 on account of the price
therefor:

On or about the 6th July 1972 Howard
Smith became registered as the holder of
the said 4,500,000 shares:
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(continued)

In answer to the whole of the statement of claim
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(e)

(£)

Filed:

14,

On or about the 6th July 1972 a share
certificate in respect of the said
4,500,000 shares, duly sealed with the
common seal of Millers, was delivered to
Howard Swmith;

At the respective times of the waking

of the said agreement, of the payment of
the said sum of $1,03%5,000, of the said
allotment, of the execution of the said
share certificate, of the delivery of the
said share certificate to Howard Smith,
and at all material times, Howard Smith
was a bona fide purchaser for value .of

the said 4,500,000 shares and Howard Smith
did not at any of those times have any
notice of any irregularity, defect, excess
or abuse of power, voidness or invalidity,
affecting either the agreement, or the
allotment of the shares, or the issue of
the said share certificate, or the regis-
tration of Howard Smith as the holder of
the said shares, or of the delivery of

the said sbhare certificate to Howard
Smith.

Sgd. J.R. Kerrigan

Solicitor for Howard Smith

31lst July 1972

10

20



10

20

30

40

15.

No. 3
DEFENCE OF THE FIRST, SECOND, FIFTH,
E EIGH T D
ELEVE! 5]
Ampol Petroleum ILimited Plaintiff

R.W. Miller (Holdings) Limited
& Others Defendants

1. In answer to paragraph 13 of the Statement of
Claim the first, second, fifth, seventh, eighth,
ninth, tenth and eleventh Defendants (herelnafter
collectlvely called "the Defendants") admit that the
Plaintiff is and at all material times-has been the
holder of a large number of shares in the capital of
Millers but save and except as aforesaid do not know

and cannot admit that as at 6th July, 1972 the Plain-

tiff was the holder of 2,681,641 shares in the
capital of Millers.

2. In answer to paragraph 14 of the Statement of
Claim the Defendants admit that on or about

24th May, 1972 the Plaintiff gave to Millers a
written notice purporting to be pursuant to the pro-
visions of Section 184 of the Companies Ordinance

of the Australian Capital Territory but save and
except as aforesaid do not know and cannot admit
that the said notice or the contents thereof is suf-
ficiently correctly or fully set forth in the State-
ment of Claim.

3 In answer to paragraph 15 of the Statement of
Claim the Defendants admit that on or about

15th June, 1972 a document purporting to be a formal
offer was sent to shareholders of Millers but save
and except as aforesaid do not know and cannot admit
that the said document is sufficiently correctly or
fully set forth in the Statement of Claim.

4, In answer to paragraph 16 of the Statement of
Claim the Defendants admit the receipt by Millers of
a letter from Howard Smith but save and except as
aforesaid do not know and cannot admit that the said
letter is sufficiently fully or correctly set forth
in the said paragraph of the Statement of Claim.

5. In answer to paragraph 17 of the Statement of
Claim the Defendants admit that on or about
27th June, 1972 Millers caused to be circularized to

In the Supreme
Court of New
South Wales

Equity Division
No. 3

Defence of the
First, Second,
Fifth, Seventh,
Eighth, Ninth.
Tenth and
Eleventh
Defendants

1lst August
1972



In the Supreme
Court of New
South Wales

Equity Division
No. 3

Defence of the
First, Second,
Fifth, Seventh,
Eighth, Ninth
Tenth and
Eleventh
Defendants

1lst August,
1972

(continued)

16.

shareholders and to the Sydney Stock Exchange a state-
ment made pursuant to Section 184 of the said
Ordinance together with the recommendation of the
Directors of Millers recommending that the share-~
holders reject the takeover offer made by the Plain-
tiff but save and except as aforesaid the Deferdants
do not know and cannot admit that the said documents
are in the Statement of Claim sufficiently correctly
or fully set forth.

6. In answer to paragraph 19 of the Statement of 10
Claim the Defendants admit that the Plaintiff caused

to be published a document on or about 27th June, 1972

but do not know and cannot admit that it was pub-

lished or caused to be released with the approval of
Bulkships or that the said document is in the State-

ment of Claim sufficiently correctly or fully set

forth.

7 In answer to paragraph 20 of the Statement of

Claim the Defendants admit that a meeting of Direc-

tors of Millers was held on 6th July, 1972 and that 20
Messrs. Taylor, Nicholl, Anderson and Balhorn voted

in support of a resolution allotting forthwith to

Howard Smith 4,500,000 ordinary shares in the capital

of Millers at #2.30 per share payable in the manner

said resolutions set out and otherwise on the terus

and conditions set out in the said resolution but

save and except as aforesaid do not know and cannot

aduit that the resolutions referred to in the State-

ment of Claim are sufficiently correctly or fully set
forth. 30

8. In answer to paragraph 22 of the Statement of
Claim the Defendants deny that the acts therein
referred to or any of them were ultra vires the
powers of the Directors of Millers and were an abuse
of the said power and were and are ultra vires such
powers and are void and invalid and each of the fore-
going allegations.

9. In further answer to paragraph 22 of the

Statement of Claim the Defendants deny that the

Defendants who voted in favour of the said resolu- 40
tion so voted for the purpose of reducing the propor-

tion of the shares in the capital of Millers held by

each of the Plaintiff and Bulkships.

10. In further answer to paragraph 22 of the State-
ment of Claim the Defendants deny that the Defendants
so voted for the purpose of defeating the takeover
offer made by the Plaintiff and of facilitating and
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ensuring the success of the proposed takeover offer In the Supreme

to be made by Howard Smith. Court of New
South Wales

11, In further answer to paragraph 22 of the . s s

Statement of Claim the Defendants deny that the Equity Division

Directors so voted for the purpose of preserving No. 3

the positions of themselves (and in the case of the

Defendant Balhorn the position of Duncan) as Direc- %?ﬁ:?cesggggge
. . - 9 ?

tors and alternate Directors of Millers and to pre Fifth, Seventh,

ﬁ;gﬁeissubstanulal reconstruction of the Board of Eighth, Ninth
) Tenth and
12. In further answer to paragraph 22 of the géilﬁﬁﬁﬁts

Statement of Claim the Defendants deny that they did

not Vote bona fide in the interests of Millers as a 1lst August,
whole. 1972

13. In further answer to paragraph 22 of the (continued)
Statement of Claim the Defendants deny that the
allotment was not made bona fide in the interests
of Millers as a whole.

14. In answer to paragraph 23 of the Statement of
Claim the Defendants deny that each or any of the
resolutions and the affixing of the seal of Millers
to the agreement or any ¢f the foregoing was ultra
vires the power of the Directors of Millers and was
an abuse of the said powers and was and is void and
invalid and each of the foregoing allegations.

15. In further answer to paragraph 2% of the
Statement of Claim the Defendants deny that the
Defendants who voted in favour of the resolutions
so voted only for the reason that Howard Swmith had
stated that it would not apply for or accept the
said allotment of 4,500,000 shares unless Millers
executed the said agreement.

16. In further answer to paragraph 23 of the
Statement of Claim the Defendants deny that;-

(a) That the Defendants who voted in favour
of the resolutions for the execution
of the agreements so voted for the
purpose of reducing the proportion of
the shares in the capital of Millers
held by each the Plaintiff and Bulkships.

(b) That the Defendants so voted for the
purpose of defeating the takeover offer
made by the Plaintiff and of facilitating



In +the Supreme
Court of New
South Wales

Equity Division
No. 7
Defence of the

First, Second,
Fifth, Seventh
Eighth, Ninth

(e)

18.
'

and ensuring the success of the proposed
takeover offer to be made by Howard Smith.

That the Directors so voted for the pur-
pose of preserving the positions of theuwm-
selves (and in the case of Balhorn the
position of Duncan) as Directors and
alternate Directors of Millers and to
prevent a substantial reconstruction of the
Board of Millers.,

Tenth and
Eleventh
Defendants

1st August

1972

(continued)

(d) That the Defendants did not.'so vote bona
fide in the interests of Millers as a whole.

(e) That the said agreement was not made bona
fide in the interests of IMillers as a whole.

And the Defendants deny each of the foregoing
allegations.

17. In answer to paragraph 24 of the Statement of
Claim the Defendant Balhorn denies and the other
Defendants parties to this Statement of Defence do not
know and cannot admit that Balhorn voted by reason of
prior instructions given to him by Duncan and was not
acting independently as an alternate director and did
not exercise his own independent judgment and fidu-
ciary power in the interests of Millers as a whole

and each of the foregoing allegations.

18. In answer to paragraph 25 of the Statement of
Claim the Defendants deny that Abeles was prevented
without any proper Justification and contrary to
the articles of association of Millers prevented by
Taylor as Chairman of the said meeting with the sup-
port of a majority of the other Directors of Millers
or at all from fully participating in discussion of
the said resolution for the allotment of the said
4,500,000 shares to Howard Smith and of the said
resolution for the execution by Millers of the

said agreement and each of the foregoing allegations.

19. In further answer to paragraph 25 of the
Statement of Claim the Defendants admit that Abeles
was excluded from voting on both the said resolu-
tions but save and except as aforesaid deny that
this was without any proper Jjustification and
contrary to the articles of association of Millers.

20, In further answer to paragraph 20 and 25 of
the Statement of Claim the Defendants say that Abeles
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19.

was not entitled to vote on the said resolution by
teason of the following facts:-

(a)

()

(e)

(a)

(e)

(£)

(g)

(h)

At all material times including 6th July,
1972 Abeles was a Director of Bulkships
Limited.

At all material times Thomas Nationwide
Transport ILimited was a substantial share-
holder in Bulkships Limited.

At all material times Abeles had a sub-
stantial beneficial interest directly and
indirectly in Thomas Nationwide Transport
Limited.

In 1971 and 1972 Bulkships Limited through
inter alia, Abeles sought to acquire a
controlling interest in Millers.

Bulkships Limited through, inter alia,
Abeles, offered to pay the sum of 3F2.40
per share for the purchase of shares
proposed to be purchased for the purpose
of acquiring a controlling interest in
Millers.

At 31l material times Abeles was well aware

In the Supreme
Court of New
South Wales

Equity Division
No. 3

Defence of the
First, Second,
Fifth, Seventh,
Eighth, Ninth,
Tenth and
Eleventh
Defendants

1st August,
1972

(continued)

that the assets backing of shares in Millers

exceeded @3per share.

Alternatively, at all material times Abeles
was well aware that the true value of
shares in Millers exceeded $#2.27 per share.

The Plaintiff, Bulkships Limited and Abeles
were on 6th July, 1972 acting in concert:-

(i) To prevent the takeover offer
by Howard Smith or by any one
else other than the Plaintiff,
from succeeding;

(ii) To ensure the success of the
takeover offer by the Plaintiff;

(iii) To force shareholders of Millers
other than the Plaintiff and

Bulkships to accept the Plaintiff's

offer of $2.27 per share which to
their knowledge was less than the
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Defence of the

First, Second,

Fifth, Seventh,
Eighth, Ninth,

Tenth and Eleventh

Defendants
1st August 1972

(continued)

20.

the offer made by Howard Smith
and lesg than the true value of
the said shares.

(iv) Upon the acquisition by the
Plaintiff of control of the Board
of Directors of Millers to realise
the assets of Millers in the
interests of the Plaintiff and
Bulkships Limited.

(i) The Defendants charge and the fact is that
by reason of the foregoing facts Abeles
intended, unless excluded from votin
to vote against the resolution on 6t§ July,
1972 for reasons other than the interests
of Millers.

10

21. In answer to paragraph 26 of the Statement of
Claim the Defendants deny that the said resolutions
or any of them and the allotment and agreement or any
of them were invalid void or ineffective by reason of
the matters alleged in paragraphs 23 or 24 or 25 of
the Statement of Claim or by reason of any of then.

22. In answer to paragraphs 27 and 28 of the State- 20
ment of Claim the Defendants do not admit the alle-
gations therein contained or any of them.

23. In answer to paragraph 29(a) of the Statement
of Claim the Defendants do not admit the allegations
therein contained or any of then.

24, In answer to paragraph 29(c) of the Statement

of Claim the Defendants deny that the value of the
Plaintiff's shareholding in Millers would be or

has been substantially reduced by reason of the

allotment. 30

25. In further answer to paragraphs 24 and 26 of
the Statement of Claim the Defendants submit that

the facts alleged in paragraph 24 of the Statement
of Claim if established do not render the resolu-

tions or the allotment or any other action of the

Board of Directors void or ineffective.

26. In answer to the whole of the Statement of

Claim the Defendants repeat the allegations in

paragraph 20 hereof and submit that the Court will

in its discretion dismiss the Plaintiff's prayers. 40

27. In further answer to paragraphs 20 and 25 of
the Statement of Claim the Defendants subumit that
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21.

even if the allegations therein were established the
court will in its discretion dismiss the Plaintiff's
prayers by reason of the fact that even if Abeles
had voted against the said resolutions there was a
majority in favour of carrying each of the said
resolutions.

Filed: 1st August, 1972

Sgd. John Coulson

Solicitor for the first,
second, fifth, seventh,
eighth, ninth, tenth and
eleventh Defendants.

PLAINTIFFS REPLY TO DEFENCE OF THE FIRST,

SECOND, FIFTH, SEVENTH, EIGHTH, NINTH,
TENTH AND E DEFENDANTS

Aumpol Petroleum Limited Plaintiff

R. W. Miller (Holdings) Limited & Ors.Defendants

1. The Plaintiff joins issue upon the facts and
matters contained in :

R R e Defence of the first, second
fifth, seventh, eighth, ninth, tenth and eleventh
Defendants save and except as to those facts and
matters which are admitted or not denied in that
Defence.

2. In reply to paragraphs 20 and 26 of the Defence
the Plaintiff denies that Abeles was not entitled to
vote on the said resolution by reason of all or any
of the facts therein contained.

3. In lfirther reply to paragraphs 20 and 26 of the
Defence, the Plaintiff does not know and cannot
admit the facts and matters contained in sub-para
graphs (b), (c), (d), (e), (£), (g) and (I) of para-
graph 20.

4, In reply to paragraph 27 of the Defence, the
Plaintiff does not admit that even if Abeles had
voted against the said resolutions there was a
majority in favour of carrying each of the said
resolutions.

In the Supreme
Cour of New
South Wales

Equity Division
No. 2.

Defence of

the Firest, -
Second, Fifth,
Seventh,
Eighth, Ninth
Tenth and
Eleventh
Defendants

lst August 1972
(continued) ~

No. 4
Plaintiffs
Reply to
Defence of
the First,
Second, Fifth,
Seventh,
Eighth, Ninth
Tenth and
Eleventh
Defendants

4th August 1972



-In the Supreme
Court of New
South Wales

Equity Division
No. 4

Plaintiffs
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the First,
Second, fifth,
Seventh,
Eighth, Ninth,
Tenth and
Eleventh
Defendants

4th August
1972
(continued)

22.
FIRST CROSS DEFENDANT'S DEFENCE TO CROSS CLAIM

1. The first Cross Defendant does not know and
cannot admit the facts and wmatters contained in
paragraph 3 of the Cross Claim.

2o In answer to paragraph 8 of the Cross Claim,
the first Cross Defendant does not know and cannot
adnit the facts and matters contained in sub-para-
graphs (b), (e), (d), (e), (£, (g) and (F) of that
paragraph.

3. In answer to paragraph 8(h) of the Cross Claium,
the first Cross Defendant denies that on the

6th July, 1972 it was acting in concert with
Bulkships Limited and Abeles.

4, The first Cross Defendant does not admit the
facts and matters contained in paragraph 8(h)(i),
(ii), (iii) and (iv) of the Cross Claim.

5. In answer to paragraph 9 of the Cross Claim,
the first Cross Defendant does not admit that even
if the third Cross Defendant had voted against the

said resolutions there was a majority in favour of
carrying each of the resolutions.

6. In further answer to paragraph 8 of the Cross
Claim, the first Cross Defendant submits that the
facts alleged in that paragraph if established do
not entitle the Cross Claimant to obtain the Orders
and Declaration claimed.

7. In answer to the whole of the Cross Claim,
the first Cross Defendant repeats the facts and
matters contained in paragraph 20, 21, 22, 23, 24,
25 and 26 of the Statement of Claim herein and
submits that the Court will dismiss the Cross
Claimant's claims.

Sgd. A. R. Emmett

Solicitor for the Plaintiff and
First Cross Defendant.

Filed: 4th August, 1972
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No. 5

PLAINTIFFS REPLY TO DEFENCE OF THE THIRTEENTH
T HOWARD SMITH IIMITED FILED
4th AUGUST 1972

Ampol Petroleum ZLimited Plaintiff
R.W. Miller (Holdings) Limited & Ors.Defendants

1. The Plaintiff joins issue upon the facts and
matters contained in paragraphs 1, 2, 3, &4, 5, 6,
7., 8, 9, 10, 11, 12 and 1% of the Defence of the
thlrteenfh Defendant save and except as to those
facts and matters which are admitted or not denied
in that Defence.

2e In reply to paragraph 14(a) and gb% of the
Defence, the Plaintiff does not admit the facts and

matters therein contained.

3. In further reply to paragraph 14(a) and (b
and in reply to paragraphs 14(c) and (e) of the
Defence, the Plaintiff repeats the facts contained
in paragraphs 20, 21, 22, 2%, 24, 25, 26, 27, 28
and 29 of the Statement of Claim herein and save
and except these facts, it denies each of the alle-
gations therein contained.

4, In reply to paragraph 14(d) of the Defence, the
Plaintirf does not admit the allegations therein
contained.

5. In reply to paragraph 14(f) of the Defence, the
Plaintiff denies the allegations therein contained.

Sgd. A.R. Emmett
Plaintiff's Solicitor

Filed: 4th August, 1972

In the Supreme
Court of New
South Wales

Equity Division
No. 5

Plaintiffs
Reply to
Defence of
13th Defendant
Howard Smith
Limited.
filed-4th .
August 1972
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24,
No., 6

TRANSCRIPT OF EVIDENCE ON TRIAL OF ACTION
6TH SEPTEMBER, 1972

Mr. Deane

I call, from the custody of Millers, for the

original of the letter of 12th July, 1972 from the
Sydney Stock Exchange, referred to in those minutes;

and the draft of a proposed letter from Millers to

the Sydney Stock Exchange of 12th July, 1972 referred

to in those minutes. (produced)

(Letter from Sydney Stock Exchange dated
12th July, draft reply and reply of
14th July, 1972 tendered and admitted
as Exhibit EE7)

Mr. Deane

I call, from my friend Mr. Hughes' clients
custody, for a letter of 12th July, 1972 from the
Sydney Stock Exchange. (produced

(Letter of 7th July from the Sydney Stock
Exchange to Howard Smith and reply dated
7th July, 1972 from Howard Smith to
Sydney Stock Exchange and press release
on 7th July, 1972 tendered and admitted
as Exhibit FF as against Howard Smith only)

Mr. Deane

They are the documents we wish to tender at
this stage.

(At this stage Mr. Rolfe stated there

was no personal embarrassment to
Tricontinental of the nature indicated
this morning and he did not wish to be
heard on files 3 and 6. His Honour
stated that all Tricontinental documents
may be seen by the parties except files
numbered % and 6.)
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25.

MABEL JANET HILL In the Supreme
Court of New
Sworn, examined as under: South Wales

(Order given regarding witnesses. Mr. Maxwell, Equity Division
secretary of Howard Smith; and Mr. Kosh, No. 6

general manager of Ampol, permitted to remain.) Transcript of
evidence on

Mr. Deane trial of
. What is your full name please? Action
Plaintiffs
A. Mabel Janet Hill, evidence
6th Septembe
Q. Where do you live? 1972 (Contd.
A. 40 Epping Highway, Lane Cove. g?;il Jenet
; 1 : Examination
Q. I think you ar» an employee of R.W. Miller
(Holdings) ILimited? gYCMI* Deane
A.  Yes.
Qe In what capacity are you employed by that company?
A. I am secretary to the chairman and managing
director.
Q. That is, you are Mr. Taylor's secretary?
A. That is correct.
Se I want to ask you some questions in relation to
a meeting of directors of that company,
R.W. Miller (Holdings) Limited which took place
on 6th July, 1972. Do you remember that meeting?
A. I remember that meeting, yes.
Q. Were you present at it?
A, Some of it, not all.
Q. In what capacity were you present?
A. I was there at the chairman's request purely to

be in attendance in case they needed something
or I had to get something for them; and to make
rough notes, purely rough notes, in case the
general secretary Mr. Ellis-Jones, who compiles
the minutes, may want to make reference to them.
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Mabel Janet
Hill
Examination
by Mr. Deane,
Q.C.
(continued)
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26

Are you an experienced stenographer?
I am definitely not a court stenographer.

I appreciate that, but are you an experienced
stenographer?

Yes.

You take shorthand?

Yes.

You can, I presume, in most cases read your
shorthand back and prepare a typed record of
what the shorthand represents?

Yes.

How many words per minute does your shorthand
encoupass?

I am afraid I would be only guessing. 1t is
s long since I have ever had a test.

You told his Honour that you were present at
this meeting of directors on 6th July, 1972.
Did you take shorthand notes of what was said
at that meeting?

Not verbatim, just purely rough notes.

Did you, yourself, type the minutes of the
meeting which ultimately went into the
company's minute book?

Yes.

Who dictated those minutes?

Our secretary, Mr. Ellis-Jones.

In dictating those minutes, did you observe
whether Mr. Ellis-Jones was to any extent

using the transcript prepared by you of the
meeting of 6th July?

I'm sorry, could I correct that? Mr. Ellis-

Jones did not dictate them. He wrote them out.
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27.

Did you see him write them out? In the Supreme

Court of New
No. South Wales
You did take a shorthand note in the manner you %ggig{on

have described of part of what was said at this
neeting of directors on 6th July? No. 6

Transcript of

Yes. evidence on
. trial of
IP
Have you still got those shorthand notes? Action
No. Plaintiffs
evidence
They are not in this book that you produce? 6th September
1972 (Contd.)
Yes. Mabel Janet
Hill
l?
They are? Examination
. by Mr. Deane
€S Q.C.

That notebook contains the shorthand notes you (continued)
made as the meeting progressed?

Yes.

Is the document I have just placed in front of
you the transcript of what appears in your
shorthand notes?

Not exactly in respect that I have put some
of my own words in it. ‘

But, subject to some alterations, it is the
transcript?

Yes.

When you say you put some of your own words in
it, what do you mean by that?

For instance, at the opening of the meeting I
put here, "As the Chairman was reading from
typed notes I did not attempt to take notes"
and things like that I put in. In fact, when
I was out of the room I put that in as well.

Apart from alterations of that character, is
that document in front of you the transcript
of your shorthand notes?
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(continued)
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28.

Yes.

If we wanted to go through the process, and if
we could understand it, you could take us from
the shorthand to the typing, as it were?

I hope so.

In that document, Miss Hill, there appears on
a number of occasions the word "phone"?

Yes.

That, I presume, is not a transcript of what
wassaid, but it indicates an interruption so
far as you were concerned?

It was when the phone rang and I had to go
out and attend to it.

Also, I think at some stage Sir Peter Abeles
left the meeting to make a telephone call?

That is right.

Did you accoupany him?

Yes, he asked for a photostat copy of a
letter. I think, from memory, it was a letter

from Howard Smith. I went out to make it at
the same time,

When did you type the transcript of your
shorthand notes?

I think it was not the next day, but the next
working day - about two days afterwards I
would say.

(Typed transcript tendered)

M, Glass

May I ask the witness some questions on the

the voir dire?

His Honour

Yes.
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29.

VOIR DIRE
Mr. Glass

Q. Migs Hill, you have told my learned friend that

during part of the proceedings of the board
meeting you were out of the room?

Yes.

I

The number of times that that happened could be
ascertained by inspection - at least six
absences are recorded in your transcript?

1o

ie

That would be right.

They were, each of them, were they, for the
purpose of answering the telephone?

I

No, as I said, the first time was when Sir Peter
Abeles went out to make a call. I think it was
on the subject of whether he was qaalified to
vote or not at the time, and he asked for a
photostat copy of the letter from Howard Smith
and that is why I went out to do that. Another
call I know was for Sir Peter. I had to give
the message to him from his secretary; and
another call was for Sir Peter from Ampol.
Another was to get a copy of the memoranduum

and articles of association for Sir Peter. I
just can't remember the others.

Well, they varied in duration, no doubt?
Yes.

What was the shortest time you were out of the
room?

When perhaps the two phone calls I just men-

tioned, when it was his secretary and when there
was the call from our office for Sir Peter.

Q. They were short, and they took how long?

1=

o It might have been five minutes perhaps.

How long would the longest one have taken?

= o

of an hour or 20 minutes because I did several
copies for the rest of the board members at bthe
same time.

In the Supreme
Court of New
South Wales

Equity
Division
No. 6.
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Plaintiffs
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6th September
1972 (Contd.)

Mabel Janet
Hill
Examination
Voir Dire
by Mr. Glass

Q.C.

. I was photostating - that could have been quarter
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(continued)
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30‘
How long do you think that would have taken?
It could be 15 to 20 minutes.

Each time you left the meeting was continuing
was 1it?

Oh yes, yes.
When you returned it was still in progress?
Yes.

So far as you could see the meeting had con-
tinued during your absence?

That is right. 10

When you were in the meeting did you set out
to make a verbatim transcript of what each
director said?

No, I have never been asked to do that in all
the meetings I have attended. I have never
been. asked by the chairman or any of the
directors to do that and I did not alter the
the procedure for this meeting.

So, for the most part, you would be selec-
tively recording what was said in your notes? 20

Yes, and also what I could hear. It is
rather difficult with the layout of the room
for me to hear everything that was said.

Does that mean that on occasions you were not
sure what was being said?

That is right.

You did not attempt to record those parts
of the proceedings at all?

No, because I just could not hear properly.

Several of the directors have their backs 30
to me and they spesk away from me and I

just can't hear at times.

Were there other parts of the meeting at
which matters were being discussed which you
did not fully understand?
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31,

A. Yes, particularly in regard to finance.

Q. Were there times, for example, when Mr. Kosh was
expounding some dry financial material which you
did not attempt to record?

A. That is correct, yes.

Q. You typed up the minutes which are in evidence
as Ex. V. You yourself typed the minutes of the
meeting which were ultimately approved by the
chairman?

A. TYes.

Q. Are you able to say that so far as concerns the
part where you were present, they are a more
accurate record of what was said than what
appears in your transcript?

A. TYes.

Mr., Glass

I object to the transcript.

His Honour

I just do not understand what you meant by your

last answer, Miss Hill?

Witness

I mean, the fact that as regards little things

In the Supreme
Jourt of New
South Wales

Equity
Division
No. 6

Transcript of
evidence on
trial of
Action

Plaintiffs
evidence

6th September
1972 (Contd.)

Mabel Janet
Hill
Examination
Voir Dire by
Mr. Glass Q.C.

(continued)

*Exhibit V

I night not hear correctly, whereas lMr. Ellis-dJones, the

secretary, is sitting at the table and he can perhaps

hear better than I can, and I might just take some-
thing down incorrectly in my notes.

Glass

Mr.

Lf‘)

Could I take it a little further?

There are a number of passages in the minutes
which are fuller and more detailed than what
appears in your transcript?

Yes, that is right.



In the Supreme
Court of New
South Wales

Equity
Division
No. 6

Transcript of
evidence on
trial of
Action

Plaintiffs
evidence

6th September
1972 (Contd.)

Mabel Janet
Hill
Examination
Voir Dire by
Mr. Glass Q.C.

(continued)

By the Court
and
Plaintiffs
Counsel

Mr. Deane

Q.C.

32,

Q. Do you accept that that fuller and more detailed

version is correct?

A. Yes.

Q. Where it differs from your transcript?

A. Yes, I would.

Q. On other occasions is the version in the com-
pleted minutes different from what appears in
your transcript?

A Not that I can remember, no.

Q. It is just a question of them being more
detailed?

A. DMore detailed, yes.

Q. Did you, on 10th August, take down a motion
whereby Sir Peter Abeles moved that the minutes
of 6th July would be confirmed as a true
record of what happened then?

(objected to by Mr. Deane - disallowed)
Mr. Glass

I have no further questions, but I submit that
the answers on the voir dire examination are such
as to make the transcript unreliable and inadmis-
sible, as being a document which has been super-
seded by the minutes which my friend tendered in
evidence.

(Close of wvoir dire)

His Honour

Do you want to put any further questions on
the admissibility of this, Mr. Deane?

Mr. lLeane:

No, your Honour, but I would like to be heard
on the admissibility if your Honour is against me.
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53.

His Honour

The document which is tendered is objected to
on the basis elicited in the questions and answers
that have just been put to and given by Miss Hill
The objection is that the document is so fragmentary
a record of what took place that it cannot be given
any significant probative weight in determining what
did happen at the meeting.

Substantially speaking, the weight of this
objection turns upon the extent to which the docu-
ment is fragmentary. It will, accordingly, be
necessary for me to look at the document in order to
rule upon it and I may then think it appropriate
to clear up any doubts one way or the other by
asking Miss Hill one or two questions myself. I
shall read the document first, Mr. Glass, and then
rule upon it.

His Honour

I

It can be noted that this document may be taken
as recording the evidence which Miss Hill could be
presumed to be able to give orally in the witness
box if so required?

Mr. Glass
Yes.

His Honour

Q. Miss Hill, am I correct in my impression - and
don't hesitate to take issue if this is not
correct - that you say these notes are not com-
plete because you were out of the room, and that
others who were there throughout and who may
have taken part in preparing the formal minutes
would have a couplete knowledge of what happened
from beginning to end?

Yes, that is correct.

In the Supreme
Court of New
South Wales

Equity
Division
No. 6
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Action
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1972 (Contd.
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Hill
Examination
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and
Plaintiffs
Counsel

Mr. Deane Q.C.

Ccontinued)
By the Court



In the Supreme
Court of

New South
Wales

Eouity
Division
No. 6

Transcript of
evidence on
trial of
Action

Plaintiffs
evidence

6th September
1972 -
Mabel Janet
Hill

By the Court

Exhibit GG

Examination
by Mr. Deane
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(continued)

34,

Q. But that is as far as these go, insofar as these
do purport to record things that were said they
are your recollection of what you then heard
being said while you were there?

A. Perhaps not a complete record in this regard,
that at times I can't hear what various direc-
tors say, especially when they are interjecting
one another. I just can't hear them.

Q. That would not be represented by anything written

in here? 10
A. No.
Q. It simply would not be here?
A. That is right.

Q. ©So far as it does contain anything, it is what
you heard?
A. TYes.

His Honour

I am of the view that the document should
be admitted.

(Transcript of Miss Hill's notes admitted 20
and marked Exhibit GG.)

Mr. Rogers

I would like my formal objection recorded. I
have nothing to add to what Mr. Glass said.

Mr. Deane

Q. Miss Hill, I show you a photocopy of a

document which has been produced by the people
representing R.W. Miller (Holdings) Limited in

this case. Did you type the original of which

that is a photocopy? 30

A. I think so, yes.
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35.

Q. What is that document? In the Supreme
o Court of
A. Well, it is very similar to the ather one, but New South
in the first one I put in wy own little wording Wales
to start with, and my own little words during Fauit
the typing. This is straight as from the D%viszon
book, with nothing added. If you would like
to compare the first page with that you will No. ©
find that the beginning of the meeting is in Transcript
capital letters, which means I have put it in of evidegce
myself. on trial of
Q. Is that a photocopy of the first transcription? Action
Plaintiffs
A. Could I have a look at my book? evidence
Mabel Janet
8. Of course (shorthand book handed to witness). Hill
- A o
Do you know which came first? 6th September
A, This is the one I typed first. (indicating). 1972
Examined by
His Honour Mr. Deane
Q.C.
Q. That is Exhibit GG?
(continued)
L.  Yes. Exhibit GG
Mr. Deane

I tender the second transcript. (Objected to
by Mr. Glass)

His Honour

Q.
A.

I 1o

o

=

Which was the first one typed?

The one you read.

That is the one I have already read?
Yes.

Now, does that have the additional circum-
stantial material in it?

Yes.
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(continued)
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Exhibit GG

Exhibit GG
Mr.

36.

How did the second typed one come into existence?

I was asked to sort of put it as it was in my
notes.

I will have this note made. There has now been
produced for adding to Exhibit GG a document
which represents a direct transcription of the
shorthand notes made by Miss Hill. The document
previously admitted contains a transcription of
those notes with some additional circumstantial
material regarding the context in which the dis- 10
cussion was taking place. Strictly speaking the
document which ought to have been admitted is

the second transcript -~ that is to say, the
specific and unadorned transcript of the notes.
It is, however, apparent that Miss Hill in the
witness box would fill that out with the circum-
stantial matters included in the document Exhibit
GG¥ and, as a matter of common sense, counsel

do not differentiate between the two documents
in terms of their admissibility. I have ruled, 20
against the objection of Mr. Glass and Mr. Rogers,
that the transcript should be admitted, and,
consistently with the recognition of the substan-
tial identity of the two documents, I shall add
this second transcript to Exhibit GG.

(Direct transcript of shorthand notes
made by Miss Hill admitted to form
part of Exhibit GG)

Deane

Exhibit U Qe

(Exhibit U shown to witness) Will you look at 0)
that document?

Yes.
Have you seen it before?

I just can't recognise it off hand. I didn't

type it.

I show you a document amongst the documents
produced by you?

Yes.

You have seen the document you produced
yesterday? 40

Yes. I am sorry.
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37 .
Did you type that document?

No.

How did that come into your possession?

It was handed to me by the chairman.

When?

Just after the meeting I would say.

After the meeting?

He read from it at the meeting.

You saw him reading from it at the meeting?
Yes.

Do you know how that document came into
existence?

No.

Has Mr.Conway a secretary at Millers?
Yes.

What is her name?

Mrs. Smith.

(Share certificate portion of Exhibit W shown
Did you yourself type the typed

to witness)
part of the share certificate?

No.
Did you see it being typed?

No.

(Balance of Exhibit W shown to witness) Will
Did you

you look at that document, Miss Hill?
type that?

No.

(Exhibit CC shown to witness) Will you look

at that document? Did you type that?

In the Supreme
Court of New
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(continued)

Exhibit W

Exhibit W

Exhibit CC
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380
A. No.

His Honour

It can be noted that Mr. Deane offers to tender
the document Miss Hill identifies as having been
handed to her by the chairman after the meeting on
6th July, that document being a carbon copy of
Exhibit U, and he is not required by any other
counsel to tender the carbon copy, the original
exhibit U being a sufficient representation of that
document for the purposes of these proceedings.

His Honour

I shall have it noted by consent of all
counsel questions asked by Mr. Glass of Miss Hill
on the voir dire and the answers given by Miss Hill
are to be treated as part of the evidence on the
proceedings.

CROSS-EXAMINATION

Mr. Glass

Q. I think you said, Miss Hill, that on one
occasion Sir Peter Abeles came to the phone
in your presence to answer a call from Ampol?

A. The phone rang. I went to-the outside phone
to take it and they told me it was Ampol
calling Sir Peter, and I went in and -asked hium
to come out of the board room and take the call.

Qe Were you present on any occasion when he
phoned Ampol?

A. Yes (Objected to by Mr. Deane).

Q. You said "Yes", I think?

A. Yes. The switchgirl told me it was_Ampol
on the phone - (Objected to by Mr. Deane.)

Q. Did Sir Peter say something to you with
regard to making an outward call?

A. Yes. At the time I went out to make the

photostat copy of the letter from Howard .
Smiths - when I came down to hand him a copy
he was in the room next door to the boardroom

10
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30
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and I went in to hand it to him and he had the
phone in his hand and the phone book in front
of him and he asked me what the Ampol phone
number was. That is all I know. Then I went
out of the room.

Did you tell him?
Yes.

Did you have any phone call to bring him to
Bulkships?

No. From memory the only call I had -
(Objected to by Mr. Deane; admitted.) The
only other phone call I can remember was the
one when Sir Peter's secretary was on the
phone - Miss Finlay - and it was something
about Sir Peter had been trying to contact
Fred Miller and she had left various messages
about the place for Mr. Miller to ring Sir
Peter when available. I think that was the
message she gave me.

Apart from what you told us you had no other
messages for hiwm or from him?

No, not that I remember.

Are you alle to recall at what stage the phone
call from Ampol to Sir Peter Abeles came
through that morning?

I could not tell you the time. All I can tell
you, it was after the time I left the room, as
I said, for the photostating of the letter
from Howard Smiths, and when Sir Peter asked
me for the phone number of Ampol it was some
time after that. I could not tell you which
time.

(Exhibit GG shown to witness) Can you in
that document identify when that first call
can through from Ampol to Sir Peter Abeles?

No. I would not be able to. The only one
thing really I can identify is when I went out
of the room and Sir Peter made phone calls out.
But I could not tell you which one it was. 1
have just got "phone" and '"telephone'.
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40,

Q. When did the outward call occur so far as the
transcript was concerned?

A. Page 3. "M. Hill out of room photostating
letters" on page 3. It is in capital letters,
Jjust about halfway down the page.

Q. Was the inward call before or after that?

1=

» After that.
Mr. Lockhart.

No questions.
Mr. Kirby
No questions,

Mr. Rogers

No questions.

Mr., Masterman

Q. Miss Hill, you said that you definitely are not
a court reporter.

A. No.
Q. Does that mean the speed at vhich people were

speaking meant that you were unable to take
down in your notes the whole of what was being

said?

A. That is so.

Q. So that there would be sentences which you have
wholly left out?

A. TYes.

Q. Even while you were in the room?

A. Yes. I did not attempt to take it down

verbatim. As I said before, I only took
rough notes.

10

20
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41,

So that what might in truth be represented by
one and a half or two pages of verbatim trans-
cript in your notes could represent, for
example, half a page?

I don't think as much as that. I don't think
the difference would be as much as that - one
and a half to a half.

Well, you may have got half of it down?
At least. At least. Perhaps more.

About 60 per cent.?

At least.

not indicating to his Honour, were you,

only additions were the explanatory
to what had happened?

You were
that the
notes as

Yes.

You were indicating that, were you?

Yes. It is my wording. My explanation.

Just to talle one that perhaps is of no rele-
vance particularly, but just to see how you
operated, on the bluish typing Lady Miller is
recorded as saying "I am not happy about it at

all. I don't like to be delisted".
Yes.

In the photostat "I am not happy about it at
all. T don't like the thought of being
delisted," and some words have been inserted
there, and I am deliberately taking a non-
contentious matter. Would the words '"the
thought of" appear in your notes?

I would have to check with the notes.
Perhaps if you could do that?

Yes. "I am not happy about it at all. I don't

like to be delisted".
So that you have added "the thought of"?
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Yes.
In your first or second document?
I don't know, without looking at it.

Perhaps you might look at it. There are uwore

important examples of that?

This is the correct one.

That is the blue typed document?
Yes.

Which was what you typed first?

Yes. I must have added "the thought of" in
this one here.

In the second document?
Yes, that is right.

Which you typed because you were told to type
exactly what was in your notes?

Well, can I explain? On the front page, for
instance, all of this in capital letters was
not in my notes because, if you look, I have
said here that I 4did not ... (interrupted).

I am more concerned not about that explanatory
material that you added, but changes in the
context of what you appear to have recorded
while people were speaking. Why did you make
the changes in the second document?

I don't know really. I suppose I thought it
sounded nicer. I don't know.

So far as what appears exactly in your notes
related to the notes that appear in shorthand,
they are in each document?

I would have to sit down and compare ~ them
both.

I am particularly concerned with differences
in what Mr. Cameron is recorded as having
said at the meeting?

10
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A. Yes.

@. Did you likewise make changes to what he said
because you thought it sounded better?

A. Well, I would have to compare them. I don't
know without comparing them.

Q. Perhaps take the first sentence where Mr.
Cameron's name appears. In the second document
put before the court Mr. Cameron is quoted as
saying as the first sentence "We must consider
the rights of all shareholders."” In the first
sentence of the other document there is some-
thing else, I think. There are some additional
words added, is that right?

A. Wsit until I just have a look. My notes start
off "A number of people have said we must
consider the rights of all shareholders".

Q. So that your shorthand notes say "A number of
people have said we must consider the rights
of all shareholders"?

A. Yes, That is in this copy - in the blue copy.

Q. Is that what you heard?

A. TYes.

Mr. Hughes

No questions.
Mr. Staff
No questions.
RE-EXAMINATION
Mr. Deane
Q. Miss. Hill, do you think if His Honour released

to. you your shorthand book overnight you could

type out precisely what appears in your shorthand

notes?

Yes.
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44,

Q. And bring it up here at 10 o'clock in the
norning?
A. Yes, certainly.
His Honour
Q. That is just exactly what is in the shorthand
if that can be done?
A. Yes, certainly.
(Witness stood down)
EVAN DUFF CAMERON
Sworn, examined as under: 10
Mr. Deane
Q. What is your full name, please, Mr. Cameron
A. Evan Duff Cameron.
Q. Where do you reside?
A. 6 Lonsdale Avenue, Pymble.
Q. I think you are a chartered accountant and a
member of the firm of Hungerford, Spooner and
Kirkhope?
A. TYes.
Q. For how long have you been a wember of the 20
firm?
A. About ten years.
Q. You are a director of the defendant,
R.W. Millers (Holdings) Limited?
A. 1 am.
Q. When did you become a director of the
company?
A. In May, 1971.
Q. Have you, in the performance of your duties
as a director, tended to concentrate on one 30

aspect of the company's affairs?
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Well, if any particular aspect, it would be the
financial aspect.

Now, when you first joined the board of Millers
in May 1971 what was the position in relation
to the feeding of information to directors
relating to the company's financial situation?
You are referring to immediately after?

Yes.

Well, at the first meeting that I attended there
was no financial information - using the normal
term as I would use it - but steps were then
taken to correct this situation.

Did you initiate those steps?

I was asked to assist in initiating those steps.
What did you do?

I conferred with executives of the company and

in fact we formed a sub-committee which consisted

of myself and a number of executives of the
coupany, and over a fairly short period we
designed a system of reporting for the use of
both the Board and management.

Have you, from the time of your appointment as a

director, made or taken care to be acquainted
with the company's financial situation from time
to time.

Yes, I have attempted to do so.

And with details of arrangements and negotiations

insofar as they related to finance?

Yes.
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I think you swore a verified statement in answer
to certain interrogatories which you were required
to answer at the request of the plaintiff in these
proceedings, did you not?

Yes.
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(Answers to interrogatories handed to witness)
I don't want you to read it to yourself at
length. Can you direct your attention to
para. 41. (Objected to by Mr. Glass)

Mr. Cameron, what was your view as to the
company's financial position shortly after
your appointment as a director?

I thought that the company had serious
financial problems.

What did you see those problems as being? 10
Shortage of finance.

And during the period between when you were
appointed as a director and 6th July, 1972
did the company's position in that regard in
your view get better or worse?

(Mr. Glass made an application that
evidence in regard to the financial
position of the company be heard in
camera. He stated that he would
make further submissions on the 20
ipp%%cation on Thursday, 7th September,
972).

(Further hearing adjourned to 10 a.m.
on Thursday, 7th September, 1972)

THIRD DAY: THURSDAY. 7th SEPTEMBER, 1972

Mabel Janet Hill
on former oath:

His Honour

Miss Hill, you ave still on the former oath

administered to you to tell the truth. 30

Witness

Yes, your Honour.
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Mr. Deane

Q. Miss Hill, I asked you would you be kind enough
overnight to type out a transcript of precisely
what appears in your shorthand book. Have you
done that?

A. TYes.

Q. And is that the document?

A. Yes, that is the document.

Q. Miss Hill, in this transcript which has been
taken from your shorthand book initials appear
instead of names?

A. That is right

Q. You will see amongst those present K.B.A.,

Sir Peter and J. Aston?

A. Yes.

Q. In the course of the transcript a number of
times occurs the abbreviation "Mr. A". Who
does that respresent?

A. That would be, in the first mention - that is
Mr. Anderson, because he refers to ".A.C.", which
is Mr. Conway, as his alternate.

Q. The second paragraph, '"Mr. A" is again
Mr. Anderson?

A. Yes, because Mr. Anderson is always the one who
reported to the Board - not at this meeting, but
in previous meetings - on share transfers.

Q. We go over the page, and there is "Sir A"?

A. TYes.

Q. I presume that is a reference to Sir Peter?

A. Tes.

Q. And then there is "A". That would seem to be
Sir Peter Abeles again?

A. Yes. Underneath 32.207 Yes. DPeter Abeles.

47,
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48.

Q. Going over to page 3, are the "A" there all
Sir Peter Abeles?

A. The first one is Sir Peter Abeles, then
Mr. Taylor, and Sir Peter again. The next one
is Sir Peter. The next one, "Ast", is Mr. Aston.
The next "A" is Sir Peter Abeles, and "Ast" is
Mr. Aston.

His Honour
Mr. Deane, just interrupting you for one moment,
the transcripts tendered yesterday were released 10
for copying to Mr. Glass.

Mr., Glass

I return the two documents which together make

up Ex. GG. There are copies which can be made
available.

Mr., Deane

Q. Miss Hill, I think the next page on which
possibly the problem occurs is on p. 5, where
there are two plain "A"s. Would you agree
that each of those is Sir Peter Abeles? 20

A. Tes.

Q. Don't just agree with me because I put it to
you?

A. VWhen you say two "A'"s I gather you are
referring to the part where it says "I have
confirmation...", and one soon after that?

Q. Yes.

A. That is Sir Peter.

Q. The next time is on the top of p. 6. I
don't know if you would be able to say who 20
that is?

A. Yes. If you see just above that, it is
Mr. Aston, where he starts off, and I was
interrupted by the 'phone.

Q. ©So that is Mr. Aston?

Yes.
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49.

His Honoutr

Mr.

Is not there one immediately before that?

Deane

No. That is spelt out in full. I am only refer-

ring to where there is only "A".

I tender the document prepared by the
witness

His Honour

Mr. Glass, I take it you object to this docu-~

ment on the same ground as you objected to the
earlier transcript?

Mr. Glass
I take formal objection.
His Honour
Mr. Rogers, I take it you object?
Mr. Rogers
Yes.
His Honour
I over-rule the objections.
(Third transcript of Miss Hill's
notes admitted and marked Ex. HH.)*
CROSS-EXAMINATION:
Mr. Glass
Q. (Exhibits GG and U handed to witness) Have you
got those three documents, Miss Hill?
A. Yes.
Q. In regard to Ex. U. you said to me, did you not,

b=

this is not the copy you brought up?
That is right.
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50.

Qe Is the copy you brought up, so far as you know,
in the envelope?

A. It was.

Q. Is this document I show you the copy which you
produced out of yonr possession?

I

. Yes.

His Honour

In the absence of any objections of any
party I add to Ex. U the copy of the document that
the Chairman handed to Miss Hill and that was 10
referred to yesterday in the course of evidence on
p. 27 of the transcript. Two copies of the
memorandum of 6th July 1972 will be Ex. U. Exhibit
U has been noted as not evidence of which your
client had knowledge, Mr. Hughes. It is evidence
of what took place, and may or may not have
significance.
Mr. Glass
Q. Is it correct that the only difference between
the two copies of the document contained in 20
Ex., U is that one has numbers in the margin
and the other has not?

A. That is right.

Q. And doothose numbers run consecutively from
1 to 67

A. Yes.

Q. And 4id you have a copy of Ex. U with you
during the course of the meeting?

A. Yes.

Qe+ And after the meeting was over did you 30
produce, as a transcript of your shorthand
notes, that document which is part of Ex. GG,
which has immediately under "opening of
meeting" that the Chairman is reading from
typed notes?

A. Yes.
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And did you in that transcript refer to paras. In the Supreme
1, 2, 3, 4, 5, on P. 1, and para. 6 on page 27 Court of New

South Wales
And are those paragraphs to which you refer .in Division
that document in Ex. GG the numbered paragraphs No. 6
in the Exhibit U document which you just " Transcript of
1 ?
examined: evidence on
Y trial of
es. Action
And did you subsequently produce the other
document which is part of Ex. GG as a revised Exhibit GG
copy? Plaintiffs
Y evidence
©8. Mabel Janet

And is the only revision that you intorporated Hill (recalled)
in it in terms those various numbered paragraphs? 7th Septeuber,

: . 1972
that is right. Further cross-
Haeving produced that revised copy, was there g??magggzoa.8¥

then some collaboration between you and Mr.
Ellis~-Jones?

I handed the copies over to Mr. Ellis-Jones
to prepare the minutes, and then was in turn
handed them back for typing.

Did you see Ellis-Jones at the meeting?
At the meeting, yes.

And did you observe what he was doing when dis-
cussion was in progress?

Yes.

What was he doing?

He was taking notes also.

He was also baking notes?

Yes.

And so far as you could see did the version of
the minutes that he produced to have typed by

you contain all of the material that was in your
revised copy of the transcript? (Objected to by

Mr. Deane; rejected.)
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Mr. Masterman

Q. (Affidavit of Mr. Cameron dated 7th July 1972

handed to witness) Have you seen that

affidavit before?

A. To.

Q. If I might refer you to annexure A, on p. 47
You see it says something in the last paragraph
and proceeds "I then said..."?

A. Yes.

Q. What I would like you to do, to save time, is 10
to read pp. 5, 6, 7 and 8 to halfway down.

Is there anything in those four pages which
was to your recollection not said by Mr. Cameron?
(Objected to by Mr. Glass; rejected.)

. You told us yesterday, as I understand it, that
even where you were in the room - even during
the time you were in the room - there were
considerable omissions from your notes of what
was being said?

A. Yes. I have noted that in the paper I gave 20
today.

Q. But even where you indicated - even where you
did not indicate you were not in the room I
suggest that there were sentences and para-
graphs of what was said that are not recorded?

A. There were no paragraphs by any means. If you
would like to refer to p. 4, for instance -

Mr. Masterman

Is there a spare copy of this document, your
Honour? I have only seen it for about three 30
minutes. (Copy handed to Mr. Masterman).

Witness

On p. 4, where it has "E.C." - Mr. Cameron -

you will see on the fourth line, the fifth line
and a couple of places further down where I have

Just put dashes.
his words.

That is where I could not hear
It may have been the beginning or end

of--a’ sentence, or something like that.
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Mr, lasterman

Q.
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Are you saying they are the only words that
were omitted?

Yes, as far as I know. I could not tell you
how many words, but they were not paragraphs
by any means.

Well perhaps you can help me with this?
Did Mr. Cameron, before asking "What is the

maximum number of directors...", which is
shown in the middle of p. 4, refer to the
fact that the proposed issue was contrary -

(Objected to by Mr. Glass: allowed.)

I refer you to the middle of p. 4 of the
document?

Yes.

What I am suggesting to you is that before
that question was asked, for example,

Mr. Cameron referred to the fact that the
proposed issue was contrary to the stock
exchange listing requirements, and said that
he presumed that the particular requirement
concerned was one which precluded the issue
of shares representing more than 10% of
issued capital without the consent of share-
holders in general meeting, and that

Mr. Conway confirmed that. Do you know one

way or another whether Mr. Cameron wmade those
comments and whether Mr. Conway made a confir-

mation of them?
No, I don't. I have no record of themn.

From the fact that you have no record of it,
do you tell the Court that it did not occur?
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No, I just say - it may have been at this place

where I pointed out to you there are dashes,
where I did not hear what he said.

But, reading your document, one would get the
iwpression that there are only isolated words
being left out?

No. I said I could not tell you how many words
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Plaintiffs
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Mabel Janet
Hill (recalled) Mr. Deane

7th September I call from the custody of Millers, if the

1972 document now exists, or if it is in their custody,
Re-examination for the handwritten notes made by Mr. Ellis-Jones
BYCMr, Deane at the directors' meeting of 6th July 1972.

Evan Duff Evan Duff Cameron

Cameron On former oath

recalled

His Honour

You are still on your former oath as of
yesterday, Mr. Cameron.

Witness
Yes.
Order given regarding witnesses.

His Honour

That does not extend to parties to the
proceedings or to those to whom I yesterday
granted permission to remain in Court.

Further

Examination Mr. Deane

by Mr. Déane,

Q.C. The managing director of Ampol, Mr. Harris, is
(continued) in Court. Could I have permission for him to stay?

His Honour

There is no objection to that, is there,
gentleumen?
No objection voiced. He may remain
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Mr. Glass
I now produce the notes of Mre. Ellis-Jones.
Mr. Deane
At the adjournment yesterday I had asked you for

your views as to the financial position of
Millers at the time you joined the Board?

A Yes.

Q. I had asked you the question. I then asked the
question whether between the time you joined the
Board and 6th July 1972 that position had got
either better or worse.

(Objected to by Mr. Hughes; rejected)

Q. Mr. Cameron, did a number of things occur after
you joined the Board which in your opinion affec-
ted the financial position of Millers insofar as
you have told us what it was at the time you
joined the Board?

A. TYes.

Q. Now, what were those things?

A. A number of economies were made in normal
expenditure of the company?

Q. Yes?

A. Negotiations were completed for the financing of

the "Amanda Miller" which resulted in a figure
of approximately just over Z7 m. being received
I think in September 1971

What was the source of these moneys?

ko

. Hambros Bank. These moneys were used to repay a
number of short term loans and outstanding
progress payments to the Australian Shipbuilding
Board. Additionally, decisions were taken to
sell a number of hotels. It was decided we
should concentrate on selling the less profitable
hotels. I should have mentioned earlier that
there were independent valuations of all of the
company's hotels, and an examination took place
assessing which of these hotels were showing a

>
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56.

relatively poor return on their estimated market

value. During the year I think these sales
resulted in #3 to $3} m. being received by the
coupany. Re-arrangements - internal re-arrange-

ments occurred which resulted in 2 substantial
deferment of income tax, or what we hoped to be
a substantial deferment of income tax until
some Yyears hence.

Additionally, profits, of course, were being
earned at a better rate than in the previous
year, and throughout most of the period
negotiations were taking place for long-term
finance - for construction finance, and then
long-term finance for the "Robert Miller",
which was in the course of construction, and
during June those arrangements were to the best
of my knowledge and belief more or less
finalised, although they were dependent on
certain factors to occur.

What were those arrangements?

Efforts throughout most of this period were
towards obtaining construction finance from
Hambros Bank. Earlier it was suggested it
should be a consortium. I am sorry, it was a
consortium, but most of the discussions were
held with Hambros Bank, who were going to lead
it, as I understand it. But those arrangements
fell down during the last few months - during
April, May, June - sometime during that period -
and finally arrangements were made for bill
finance from Tricontinental Corporation, and
also a Euro dollar loan from the Bank of N.S.W.
and, as I understand, a commitment on the Bank
of N.S.W. for a further Euro dollar loan when
a further progress payment was due later on
this year in September and November, and I
believe a letter of commitment was received
from Hambros to the effect that on hand-over

of the vessel long-term finance would be
available from theun.

What was the amount of long-term finance to be
received from Hambros?

I believe it is expressed in U.S. doll rs, but
it is estimated the emount in Australian dollars
would be approximately Z74m.
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57.

What would that be used for? What was it
planned to be used for?

To repay amounts borrowed and to be borrowed
from the Bank of N.S.W. on the Euro dollar loan
and the Tricontinental bills.

In the light of what you have said what was your

view as to Miller's financial position as at
6th July 19727

It is rather difficult for me to answer that
because I have not seen up to date figures.
The accounts for the year have not been coum-
pleted, or at least I have not seen them. But
ny aseessment was that the company still had
problems but that it was in a better financial
position than it had been a year earlier.

After you joined the Board you told his Honour
that you caused certain steps to be taken in
relation to.reports on finance?

I think I said that I assisted.

You assisted?

Yes.
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Did the Board subsequently receive written reports

from management in relation to the financial
affairs of the company?

Yes,
How frquently were they received?
To my knowledge every month.

Do you yourself keep a file in relation to this
company?

Yes.

Of your own documents?

Yes, although I don't keep all documents which I

See,
Have you that file with you?
Containing the monthly figures?
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Exhibit JJ

58.

Q. TYes.
A. Yo, I have not. Most of those I have destroyed.

Qe Have?a you your file relating to this company with
you

A. Yes. There are still certain documents in my
office which I did not think were relevant.

Q. Have you, amongst those documents, a report as
to finance which was given to the directors by
management at a meeting in May 19727

A. May I have a look, please? 10

His Honour

Yes.
Witness
Yes, I have a copy of a report which is headed

"Management report, May 1972" which I imagine was

presented to the June meeting. But I have no other.

Mr. Deane

Q. That is the report which was received by you at
a meeting of directors of the company?

A. TYes. 20
Q. Mr. Cameron, that is a photo copy of your
report?
A. Yes.
Q. It purports to be signed by !Mr. Koch, would
you recognise his signature?
A. Yes.
Q. He was the general manager at this time?
A. Yes.

(Financial report of May 1972
tendered and admitted as Ex JJ) 30
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Q. Mr. Cameron, would you turn to p. 2 of that
document?

A. Yes.

Q. Up the top is set out the position in relation
to liability to the Commonwealth?

A. Yes.

Q. What was the situation in relation to that as at
6th July 19727

A. I have been told that the amount of these
progress payments had been paid.

Q. As at 6th July on your understanding there was
no default so far as payment of any moneys owing
to the Commonwealth was concerned?

A. That is right.

Q. ©So far as your understanding goes, was there any
default by the company in its payments to anyone
at all as at 6th July?

A. I don't know.

Q. Do you know of any?

A. I don't know of any.

Mr. Deane

I call, from the custody of Millers, for a
document which I think I can describe in a compre-
hensive form as the Cooper Brothers Report.

Witness

May I point out something? There is a pencil
alteration on p. 2 of the copy I have, and that
alteration was made by me. I forget when I made it.
I don't know whether it is changed on any other
copies.

Mr. Deane

Q. The alteration you are referring to is the
alteration of 2,500,000 in respect of mortgage
°1n§nce from the Commonwealth Superannuation Fund

0 P3m.?
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60.

A. Yes.
Q. And that alteration was made by you after you
received the document?
A. TYes.
Q. Do you know what led you to make that alteration?
A. If I remember correctly, it was a statement that
the superannuation fund were likely to be going
to lend the company g3 m. instead of 22,500,000.
Mr, Glass
I produce the document called for. 10
Mr. Deane
Q. Mr. Cameron, I show you a document which bears
on its face the description "R.W. Millers
(Holdings) Limited. Report by Cooper Brothers
Limited"?
A. TYes.
Q. Would you look at that document?
A. TYes.
Q. Have you seen a copy of that report before?
A. I have seen a copy of a report dated 2lst June 20
from Cooper Brothers, although I did hear at a
later stage that the copy I had was not coumplete.
Q. You saw a draft copy?
A. No, it was in a nice folder, but I understand
there were one or two schedules not included.
Q. Do you know how that report came to be
prepared?
A. I can only say what I have heard.
Q. VWere you a party to the giving of instructions
for the preparation of that report? 30

1>

No.
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Was that report ever discussed at directors'
meetings of the company?

After it had been prepared?
Before or after?
After.

What was said at the directors' meeting as to
the report so far as you can recall, and, if
you can, indicate who said it?

I should point out, Mr. Deane, that I was not
present at two Board meetings in May when I
think this report had beern started, and
obviously I would not know what happened at
thosemeetings. Subsequently I remember it
being mentioned that Cooper Brothers were in
the course of preparing this report, and it
was hoped that much information from this
report would be able to be used in preparing
the Part C statement.

That is in relation to the Ampol take-over
offer?

Yes.

Cooper Brothers, of course, are a very well-
knovn and respected firm of accountants in the

city.

Yes.

From what was said at Board meetings, was your
understanding that that report was being
prepared for the couwpany, Millers?

Yes.

With the assistance of officers of the company?

Yes.

Cooper Brothers report, 21st June 1972,
tendered and admitted as Ex. KXK.

Mr. Cameron, the Cooper Brothers report is
described as being private and confidential.
Did you observe that?
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Yes, I did.

In your view would it be, so far as a company
such as Millers is concerned - a confidential
or very confidential document?

Yes.

You told his Honour that you were not present
at two of the May Board meetings?

Yes.

You were present, though, were you not, at all

of the June and July Board meetings? 10
Yes.

Were you present at any meeting at which the
directors of Millers authorised anyone to make
a copy of the Cooper Brothers report available
to Howard Smith?

Would you mind repeating the question?

I said were you present at any meeting at

which the directors of Millers authorised any-

one to make a copy of the Cooper Brothers

report available to Howard Smith? 20

No.

Do you know whether or not a copy of the
Cooper report was made available to Howard
Sumith?

No.

Do you know whether or not a draft of the
Cooper report, even before it had been finally
settled, was made available to Howard Smith?

No.

Just for completion, were you present at any 20
neeting of the directors of Millers at which .

any person was authorised to make available to

Howard Smith a draft of the Cooper report?

No.
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Were you present at any meeting of Millers at

which - at any meeting of directors of Millers -

at which any person was authorised to make

available to Howard Smith confidential financial

records of Millers?

No.

Do you know whether any such records were in
fact made available to Howard Smith? Do you
know from your own knowledge? ,

No.

If I wmight now, Mr. Cameron, direct your atten-
tion to the meeting of directors of 6th July,
19727

Yes.

L think you remember the meeting without
difficulty?

Yes.

We have had tendered in evidence a copy of the
agenda for that meeting. Have you a copy of
that agenda in your file?

I believe so.

Could you have a look?

Yes.

When did you first see that agenda?

I believe it was when I arrived at the meeting.
When you arrived at the meeting?

Yes.

That is on the morning of 6th July 19727

Yes, I believe so. I cannot be sure of that,

but I think so.
What time did you arrive at the meeting?
At about 10 past 10.
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64.
And had the meeting commenced when you arrived?
No.

Who was present? I will get the location, first
of all. Where was it?

It was in the Board room at the company's
offices.

Who was present when you arrived?

The Chairman -~ Mr. Taylor, Mr. Conwgy,

Mr. Anderson, Mr. Nicholl, Lady Miller,

Mr. Ellis~Jones, Mr. Koch, Mr. Aston, Miss Hill
and I can't remember whether Sir Peter Abeles
arrived Jjust before me or just after me.

Mr. Cameron.

I don't know whether I mentioned Mr. Balhorn?
No, you did not mention him.

I em sorry. Mr. Balhorn was also present.

What, on your understanding, was Mr. Aston
doing there?

(Objected to by Mr. Glass; question withdrawn)
On 7th July 1972 - that is, the day after this
meeting - you made a statement setting out your
recollection of what had been said at the meeting,
is that so?

Most of the statement was prepared on the 6th.
On the 6th and 7th?

Yes.

Have you refreshed your recollection as to what
was said at that meeting by reference to that
statement?

Yes, I have.

10

20

30



10

20

20

40

65.
What time to your recollection did it finish?

I think it was probably between 12 and 12.30.
I cannot be sure. It was probably between 12
and 12.30

Now, prior to the commencement of this meeting
had you heard from anywhere at all any sugges=-
tion of a possible allotment of shares by
Millers to Howard Smith?

No.

Well now, at the time the umeeting commenced
can we take it that the people you mentioned

as being there when you arrived, plus Sir Peter
Abeles, if he was not there vhen you arrived,
were all in attendance?

Yes, that is right.

Can you tell his Honour to the best of your
recollection what was said, and by whom, at
this wmeeting?

The Chairman opened the meeting, and the first
item on the agenda was confirmation of minutes
of a previous either one or two meetings. It

was proposed and seconded that the minutes be

confirmed, and this occurred.

The second item on the agenda was the confirma-
tion of the minutes of the share transfers
committee and there was some discussion about
the procedure in relation to these shares trans-
fer meetings.

The Chairman then stated that the third item on
the agenda was consideration of the joint
announcement which had been made by Ampol and
Bu'kships - I think any action that should be
teken in relation thereto and any further
approach which had been made or which might have
been made by Howard Smith. He said that he
proposed to delay dealing with that item because
of a dramatic matter which had occurred at

9.30 a.m. that morning. He then said that at
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that time he had received a letter from Howard Smith

and that he proposed to read the letter. He
read the letter, and referred to an agreement

or draft agreement or deed which had been attached

to the letter, or enclosed with it, and he asked

IMr. Conway to read that draft deed.
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66.

The Chairman then stated that in his view, or he
had been advised, that it was within the legal
rights of the Board to wake this allotment

which was proposed. At or about that time he
asked for someone to move and second the
proposed allotment, and this occurred. If I
remember correctly it was Mr. Nicholl proposed

it and Mr. Anderson seconded it.

He then asked Mr. Conway to make some comments,

and Mr. Conway commented to the effect that in 10
his view the Board was within its legal rights

in making the allotment. Both the Chairman

and Mr. Conway indicated that they were aware

that the allotment, if it took place, was con-

trary to the listing requirements of the Stock
Exchange, but that they did not consider that

this would be any serious detriment to share-

holders. The Chairman at or about this time

made some comments to the directors to the

effect first of all that it was the duty of all 20
directors to consider the rights of all share-
holders; secondly, that he recogrnised that

the proposed action was contrary to listing
requirements; thirdly, that the influx of

cash which would flow from this allotment would

ease the company's financial burdens. I think

there was one other comment he made, which I

can't remember.

At or about this time Sir Peter Abeles said

that if this allotment, which was proposed at 30
$2.30, took place, it seemed to him this

would represent a considerable watering down

of the equity of other shareholders in view of

the remarks which had been made by the Chairman

on many occasions to the effect that the asset-

value of Millers shares was in excess of £3%.70.

The Chairman then said that in view - asked
Sir Peter that, in view of his interest as a
director of Bulkships Limited, he should dis-
qualify himself from taking part in the debate 40
and from voting thereon. Sir Peter refused

to do this, and said that his interest in the
matter as a director of Bulkships had always
been known to the Board and that he should
have the right to speak and vote. The Chair-
man then said that in view of this conflict

of interest he would not let Sir Peter take
part in the debate or to vote. Sir Peter then
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referred, I think, to Mr. Aston, and said "Do
you agree with that ruling?" and Mr. Aston said
that he believed the Chairman did have that
right. Sir Peter then asked if he could have
legal representation, and the Chairman refused,
Sir Peter then asked for the meeting to be
adjourned while he made a 'phone call, or perhaps
more than one 'phone call, and the Chairman said
that he would be excused, but that the meeting
would go on. The Chairman then asked the General
Manager -

You said the Chairman said that Sir Peter Abeles
would be excused. What happened then? Did he
stay, or did he go?

I beg your pardon. The Chairman said that Sir
Peter Abeles would be excused. He then left the
roou.

For approximately what period, to the best of
your recollection, was Sir ©Peter Abeles out of
the meeting?

Ten to fifteen minutes.
During that period the meeting continued?
Yes.

And continued to discuss the matter it was dis-
cussing when he left?

Yes, well, as soon as he left the Chairman then
asked the General Manager to explain to the Board
the company's -~ - I think he used the words
"difficult financial position."

Was Sir Peter Abeles present at any time while
the General Manager was giving this report?

I think not. I think that he returned to the
meeting while I was speaking.

Coming back to where you were, we had reached
the stage where Sir Peter Abeles was excused,
and left the meeting?

Yes.
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68.

Will you carry on from there please? What
happened then?

The General Manager stated that in his view
there was a commercial need for this allotment.
He had in front of him some notes which he

said showed that there were short term liabi-
lities to be met by the coumpany over the next
12 months amounting to approximately g10.3m.

He was asked to give a breakdown of these
figures ~ it was either at this time or a 10
little later, but I think it was at this time -~
which he did. He broke those figures down into
so wuch which was payable in July, and so much
in August, and so forth.

I then asked the Chairman if I could make some
conments. First of all I reminded the Board

that we owed a duty to all shareholders. I

reminded the Board, and in particular the

Chairman, that they were aware how concerned

I had been over the last month or two of 20
the position that the minority shareholders

were finding themselves in following the Ampol

offer - the Jjoint announcement by Ampol and

Bulkships; that this proposal had the earmarks

of being for the benefit of certain minority
shareholders as compared with majority share-

holders. I said I did not necessarily say that

was so, but it had the appearance. Secondly,

I asked Mr. Conway whether the listing require-

ment which it was said the company would not 30
be couplying with was the one where an issue
representing more than 10% of the paid-up

capital was made should be approved by a

general meeting before it occurred. Mr. Conwey
agreed that that was the listing requirement.

I then said that in my view the Stock Exchange

would almost certainly de-list the couwpany's

shares. I think at that point both !Mr. Conway

and Mr. Aston and, I think, the Chairman

stated that they did not think it was as 40
certain as I did, but that, even if it did, it

would not represent any serious detriment to

the company's shareholders.

I then asked what was the maximum number of
directors of the company, and was told that
it was seven, I then asked whether or not
the holders of partly-paid shares had voting
rights at a general meeting, and I was told
they did.
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I then stated that I had come to this Board
meeting with my mind firmly made up as to the
correct procedure to be followed in relation to
the Ampol and Howard Smith take-over offers. 1
said that we should - my belief was that we
should forthwith make a demand upon Howard Smith
to tell the company whether or not it was going
to proceed with its take-over offer. I said that
if it was going to proceed then I felt that this
Board should make up its wmind whether or not it
was going to recommend the offer and that I had
formed the view - 1 was coming to the view that
we should recommend the Howard Smith offer. I
said that if Howard Smith indicated they were
not going to continue with their offer that we
should recommend - send a further communication
to shareholders recommending they do not sell
their shares to Ampol, but they should hold
them, and we should give to shareholders such
information as we could possibly give at that
time. I believed that we could at that time
give them an approximation of the results for
the year of the trading profits and of the
extraordinary items of profit, and that we could
consider our dividend policy and give them an
indication of that, and perhaps give them
further information which was contained in the
Cooper Brothers report if we felt so inclined.

I reminded the Board that if Ampol and Bulkships
did have control of the company - that if they
did, I think I used the word "sack" the Board,
and replace it with a new Board, that new Board
would have the same responsibility to act on
behalf of all shareholders.

I then directed some remarks to the General
Manager and asked him - I think I asked him
some questions in relation to the listing of
liabilities, and pointed out that the company
had had financial problems for at least 12
months or more, and that I could not understand
why it was now suddenly proposed that an issue
of this magnitude be made, and furthermore I
could not understand why it was being proposed
without first considering wmak:ng such an issue -
the offer of such an issue - to our own share-
holders.

It was about that time the Chairman thanked me
for my remarks and said that he would like the

In the Supreme
Court of New
South Wales

Eouity Division
No. 6

Transcript of
evidence on
trial of
action

Plaintiffs
evidence
Evan Duff
Cameron
(recalled)

7th September
1972

Further exami-
nation by
Mr. Deane Q.C.

(continued)



In the Supreme
Court of New
South VWales

Equity Division
No. 6

Transcript of
evidence on
trial of
action

Plaintiffs

evidence
Evan Duff

Cameron
(recalled)

7th September
1972.
Further exami-

nation by
Mr. Deane Q.C.

(continued)

70

motion to be put - that he would put the
motion. I then said I would like to hear

some comments from some of the other directors
and Mr. Nicholl, Mr. Balhorn and Mr. Anderson
all made some short comments. I can't remeumber
the particular terms of their comments, but it
was all to the effect that they were in favour
of the allotment.

Lady Miller then briefly spoke to the effect

that - I am not sure whether she said she was 10
not in favour, or that she had not made up her

mind. It was something along those lines.

Sir Peter Abeles, who, of course, had returned

to the meeting, then proposed - and I think it

was seconded by Lady Miller - that before

putting the motion someone should contact the

Stock Exchange to see whether or not they would
de-list the company's shares if this allotment

took place. I can't remember whether this

motion was formally put, but it was decided 20
that this should not occur.

The motion was then at or about this time, I
think - I can't remember the exact words used,
but the general manager mentioned that there
was a clause -~ that is right. I think I
referred to the Hambros commitment and that
they would provide the end finance on the
building of the "Robert Miller", and the
general manager indicated that there was a
clause in the agreement that if there was a 30
substantial or material change in ownership of
the company's shares the commitment would no
longer apply. I reminded the general manager
that both he and the Chairman had mentioned

on a number of occasions that Hawbros had said
they were not interested in changes of owner-
ship, but were most interested in any changes
of management.

The proposal was then put, and Mr. Anderson,

Mr. Nicholl, and Mr. Balhorn voted for it. 40
Lady Miller and I voted against it. The

Chairman then said that he would cast his

vote in favour of it, and declared the

motion carried by a four-to-two majority. I

then pointed out to the Chairman that this

was a very serious act which I believed had

taken place, and that I thought he could
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confidently expect an injunction to be taken out
very soon afterwards, and he said that he recog-
nised and expected some sort of action to be
taken.

The Board then considered the trading results
for the 12 months to 31st May, and thereafter
the meeting was closed.

Mr. Cameron, have you exhausted your recollection
as to what was said at this meeting?

I think so. At this moment anyway.

Might I ask you, if, on reflection, you can
recall you saying anything in relation to the
proposed allotment being an attempt to justify
making a placement on a particular basis -

(Objected to by Mr. Glass; rejected)
After this meeting did you have - say, a few

days after the meeting, did you have a telephone
conversation with Mr. Taylor?

I think I had a telephone conversation with him
next day.

Next day?

Yes, I think it was the next day I had a tele-
phone conversation with him.

What was said in the course of that telephone
conversation?

I think that I had a telephone conversation. I
way have also seen him on that day. It may be a
combination of these two. I told him that in a

conversation which I had with Mr. Balhorn shortly

after the meeting closed Mr. Balhorn had said
something to me which made me feel that he had
known about the proposal prior to the meeting.
Mr. Balhorn indicated that he had spoken on the
telephone to Mr. Duncan who was in Tokyo, and I
could not see where he would have had the time to
make this 'phone call.
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Mr. Taylor told me that Mr. Balhorn had
arrived at the company's office early that day
I think he said about 9.20 or 9.30 - and that
he had mentioned the matter to Mr. Balhorn and
Balhorn had then made his telephone call to

Tokyo.

Did Mr. Taylor indicate to you when he first
had knowledge of the proposed allotment?

I think the only things he told me - he told
the Board that he had received it at 9.30 that
morning.

Did anyone ever suggest at the Board meeting
that the original suggestion for that allot-
ment had come from Millers and not from
Howard Smiths?

(Objected to by Mr. Glass; allowed)

No,

Mr. Cameron, at the time of this meeting what
was your belief as to the identity of the
party who made the original proposal for the
sllotment?

(Objected to by Messrs. Glass and Hughes;
rejected)

Mr. Deane

Qe

=

I think there is one matter you want me to
bring out, as it were, and that is your firm
are the auditors for T.N.T.?

Yes.

Tou, yoursel®, are the meuber of the firm
primarily responsible for that audit?

Yes.

Have you ever regarded yourself as being, as
it were, under any obligation to T.B.T. or any
other company in relation to the performance
of your duties as a director of Millers?

No.
(Short adjcurnment)
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CROSS EXAMINATION In thehSupreqF
Court of New*
Mr, Masterman South Wales
Q. Over the adjournment, Mr. Cameron, have you Equity Division
recollected something that you said at the No. 6
meeting which you did not give in evidence, in .
relation to the possibility of share issue to Trgnscrlpt of
existing shareholders? evidence on
& trial of
4. TYes, I have. action
Plaintiffs
Q. Perhaps you could tell the Court what was said evidence
at the meeting, to the best of your recollec- Evan Duff
tion? Cameron :
A. A I had asked t f Mr. Koch I (recalled)
. fter ad asked some questions o r. Koc
~ mentioned - I said the company had had probleus Zth2September,
for more than 12 months and that I wondered why 97
it was only now being proposed that there should Cross-exami-
be an allotment of shares. I then said that no  nation by
opportunity had been given to present share- Mr. Masterman
holders to participate in such an issue. I
went on further to say that I recognised that
an issue to shareholders could hardly be at a
price of 22.30 per share, but that I felt that
if an issue were warranted, that a smaller
issue would have been sufficient. Mr. Nicholl
then indicated that the possibility of an issue
to shareholders had been raised at a prior
meeting and I said that I recollected that that
was so, but that I didn't think that any serious
consideration had been given to it at that time.
(At this stage there was discussion over
the order of cross-examination)
Mr. Lockhart Cross-
examination
Q. Mr. Cameron, you gave evidence in answer to by Mr.
Mr. Deane's questions as to certain of the steps Lockhart
that were taken to ease the financial position. for 3rd

I

of Millers since you joined its Board, and I want Defendant
to take you through certain of those steps in

detail. You said to Mr. Deane that certain

action was taken with a view to achieving a

numbe of economies in the company. Do you

recollect that?

Yes.
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74,
Was that action successful?
I can only say I understand so. They were the
sort of economies that it would be rather
difficult for a Board wembeT to know about
the results of then.

Did you form any view as to whether any savings
were made as a result of the steps taken?

Yes.

What view did you form?

That savings had occurred. 10
After you joined the Board a system was adopted,

was it not, of preparing a profit and loss

forecast, cash flow statements and cash budgets?

Yes.

Were they prepared for some five years, up to
the years ended 30th June, 19767

19767
Yes.
Yes.

Was that material which came before the members 20
of the Board for their considerstion?

I cannot remember.

Well, did you yourself receive any such
documents?

Yes.

Did manageuwent receive it?

Yes.

Was any corporation engaged by Millers for the
purpose of assisting it by way of advice in

relation to the easing of financial probleuns 30
at Millers?

Yes.
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What was that company?
Tricontinental Corporation.

Is that a company linked with American or
English capital interests?

I don't know.

What were the terms of reference from Millers
to Tricontinental? ‘

I don't know.

What was Tricontinentalk functions, as you under-
stood it?

To advise and assist the company in relation to
financial matters.

And was advice received from time to time from
Tricontinental?

Yes, it was.
What was the advice?

I can't remember the advice. There were a

number of conferences which took place and I have

no doubt there may have been other letters and
other conferences at which I was not present.

Was this a step that was taken, the retaining of

Tricontinental, after you joined the Board?

Yes.

You told Mr. Deane that a long term loan of, I

think you said, about 37.2 million was negotiated

by Millers from the Hambros Bank?
Yes.

And that that was a loan on the security of the
vessel "Amanda Miller"?

Yes.

When was that loan made available to Millers by
Hambros Bank?

In or about September 1971.
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You did tell the court in a general way what
those funds were used for. Can you be more
specific as to precisely what the destiny
of the funds was.

It was used to repay an amount of about 2.2

million dollars owing to Chase N.B.A. It was

used to reduce a temporary overdraft facility

made available by the Bank of New South Wales -

from B4 million to its normal limit of

approximately 1.87 million dollars and to 10
pay an outstanding progress payment due to

the Australian Shipbuilding Board.

In what sum?

About, I think it was either 1.2 million or
2.4 million, I am sorry; and there were also
some colliery capital expenditures which had
not been paid for, and that was made. I think
that was about half a wmillion dollars.

There was a progress payment made to the

Australian Shipbuilding Board, was there not, 20
as at the end of May 1971, of some 1.2 million
dollars?

Yes.

Was that paid?

I think that was paid prior to the end of June.

19717

Yes, June 1971, yes.

You mentioned that a certain number of hotels

of the company were sold, and I think you said

the moneys received were approximately Z3% 30
million?

I think I said three million to 3% million.

Thank you. How many hotels were sold, resul-
ting in that receipt, do you recall?

I believe it was six or seven.
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7.

Over that period of time was it that those
hotels were so0ld?

Well, certainly during the 12 months from
1st July 1971 to 30th June, 1972.

The g3-million to 3% wmillion was the gross
selling price, was it?

Yes, I think the net price would have been in
the vicinity of Z3-million.

Did trading profits of Millers improve or not
improve during the year ending 20th June, 19727

Well, of course, I have not seen yet the account
of the company for the year, but it is my
understanding that they had improved.

To what reasons do you attribute the improvement?

The major improvement would have come from the
operation of the "Amanda Miller".

You mentioned in answer to Mr. Deane's questions

that arrangements were made to enable outstan-
ding progress payments in relation to the
purchase of the tanker "Robert Miller" to be
made, and I think you said the figure was about
some #8 million, is that right?

I think - I think sorry would you mind repeating

that question.

Was it some £8 million they would be required
over all to pay off the tanker "Robert Miller"?

As at what date?

As at the end of 1971, December 19717

No.

Not so; well now, what arrangements were made
for the financing of the payment of progress
payuents for the tanker "Robert Miller"?

Negotiations took place throughout most of the
year.
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Which year is this?

Most of the year ending 3%0th June 1971.
Negotiations took place in an effort to arrange
construction finance through a consortium of
banks led by the Hambros Bank. A number of
difficulties were encountered in these negoti-
ations, and finally, round about May or June,
1972, it was decided to ask Hambros if the
company itself could arrange construction
finance, whether Hambros or a consortium led by
Hambros would supply the end finance on delivery
of the vessel.

Were arrangements made to obtain finance in the
form of bills from Tricontinental Corporation?

Yes.
In what sum, approximately?
£3 million.

I think some steps were taken, were they not,
within the Miller group, to, as it were, to

spread the profitable activities of the group
so far as possible into these coupanies where

substantial colliery expenditure had been incur-
red with consequential income tax_deductlons.

(Ovjected to by Mr. Glass - rephrased)

Were any steps taken within the Miller companies
to spread the profitable activities within the
group, within certain members of the group?

Yes.
What were the steps that were taken?

A number of hotels were leased to the company
which was incurring most of the colliery capital
expenditure, where, of course, special tax
deductions were available.

I want to take you to the meeting of 6th July,
1972. You mentioned in answer to some of

Mr. Deane's questions that you had raised the
fact that no opportunity had been given, or no
consideration had been given to making capital
issues to existing shareholders instead of
proceeding with the Howard Smith transaction.
Do you recall that?
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Yes, with the exception of the references I wmade
to the discussion at an earlier meeting.

Quite so, yes. Did Sir Peter Abeles make any
comment at the meeting in reference to that
subject matter?

Yes, he did.

What did he say?

I can't remember the exact words or the exact
meaning of his comment, but he did ask whether
indicate that perhaps an issue could be success-
ful particularly if it were underwritten -
something along those lines - I can't remeumber.

Was there any further discussion on that matter
at the meeting that you recall?

There may have been one or two comments but I
can't remember.

Do you recall who made the comments?
No.

To your knowledge did Sir Peter Abeles play any

role in the easing of Millers financial position,

after the period when you joined the Board at
Millers?

Did he play any role?
Yes.

As an individual, as coupared with - I am not
sure I understand the question, I am sorry.
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To your knowledge did he do anything himself after

you joined the Board of Millers in relation to
easing Millers financial problems?

Well, at the Board meetings he offered some advice
which I thought was helpful advice from time to time,
and in addition to that I know that he held discus-

sions with certain outside parties in relation to

finance or possible borrowings or assistance to the

company.
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Did you have discussion with him from time to
time about the company's financial position?

Yes, but not at any great length.

Did Sir Peter Abeles express to you at any
stage his views as to means of easing Millers
financial probleus?

Well, I knew that he felt - (Objected to by
Mr. Hughes and Mr. Glass ~ disallowed).

Did he express any views to you as to wmeans of
easing the financial position of Millers, 10
firstly at Board Meetings?

Yes.

Before you tell us what was said, can you
recall when this was said?

No.
Can you recall what was said?

He supported the management in their efforts
to arrange long term finance on both the
"Amanda Miller" and "Robert Miller" in the
manner in which they were attempting to 20
arrange those loans. He did his best to
(Objected to by Mr. Hughes and Mr. Glass
~ disallowed)
What was said?

I am sorry, he said that in relation to the

loan outstanding from the Eastern Suburbs
Leagues Club, every attempt should be made to

receive from the Leagues Club the rate of

interest to which the company was entitled

under the agreement. I cannot remember any

other specific comments. 30

Pausing there for a moment, this loan was a
loan by Millers to the Eastern Suburbs Leagues
Club?

Yes.

Q_ In what capital sum?
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I don't know the amount of the original sum.
I think the amount outstanding was in the
vicinity of #2 million.

It was a loan made before you joined the Board?
Yes.

What was the interest rate charged on the loan?
Being charged?

Yes - first of all, what was the interest rate
in fact being charged on the loan when this
discussion took place to which you have
referred?

I think it was 74%

Was there, at any Board meeting of Millers, a
legal opinion tendered as to the right of
Millers to charge a higher rate of interest
than 74% on that loan?

I do not remember the legal opinion being
tendered.

Did any member of the Board express a view at
any Board meeting on that question of the
entitlement to Millers to charge a higher rate
of interest than the 74%

Yes.
Who said it and what was said?

I think that the matter was referred to

Mr. Nicholl, who indicated that the interest
rate; that the company, under the agreement
was permitted to charge am interest rate of 9%
or thereabouts.

Was that the Mr. Nicholl who was on the Board of

Millers?
Yes.

Was the interest rate in fact restored to 9%
or not?

No.
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Do you know why not?

A number of Board members said at the meeting
that they did not think that steps should be
taken to increase the interest rate. It was
said that Sir Robert Miller had made verbal
arrangements with the club, and also it was
pointed out that the club was voluntarily
paying a higher instalment of principsl in its
repayments than was indicated in the agreement.
Was any resolution made or passed by the Board 10
referable to this question of the interest rate
to be charged against that loan?

Yes, there was.

What was the resolution?

I can't remember.

Were there any dissentients from the resolution,
do you recall?

I can't remember that either.

At any rate, the interest rate stayed at 71%,
is that right? 20

No.

It did not? Was it subsequently then increased
to some figure of between 74 and 9 per cent?

Yes.
What figure?
I think 8%.

Do you know the circumstances in which the
increase came to be achieved?

I understand it was through discussions between
people representing Millers and people repre- 30
senting the club.

Did you play a part in those discussions?

No.
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Q. Do you know whether Sir Peter Abeles played a
part? Court of New
South Wales
A. I do not know. ) Lo
Equity Division
Q. Would you just tell me this; the difference No. 6
hetween 74 per cent and 9 per cent - some one ©
and a half per cent on the consumer capital out- Transcript of
lay is about g30,000 a year, is that right? eviden<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>