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IN THE PRIVY COUNCIL No. 8 of 1974

ON APPEAL
FEQU THE FULL OOURT OF ITHE

IA
BETWEEN :=-
AMOCO AUSTRALIA PTY. LIMITED Appellant
- and -
ROCCA BROS. MOTOR ENGINEERTNG
CO. PTY. ILTD. Respondent
RECORD OF PROCEEDINGS
No. 1 In the
Supreme Court
Writ of Summons of South
Australia
SQUTH AUSTRALIA —
No.l
IN THE SUPREME COURT Writ of
No. 1526 of 1971 %ﬂgoﬁgvember
BETWEEXN: 1971
AMOCO AUSTRALIA PTY. LIMITED Plaintiff
ROCCA BROS. MOTOR ENGINEERING Defendat
10 CO. PIY. LTD.
ELL the Second, by the Grace of God, of
The Unite dom, Australia and her other Realms

and Territories, Queen, Head of the Commonwealth,
Defender of the Faith.

TO ROCCA BROS. MOTOR ENGINEERING CO. PTY.
I1TD. of Bridge Road, Para Hills B Uhe btate of
Bouth Australia.

We command you, That within eight (8) days



In the
Bupreme Court
of South
Australia

No. 1

Writ of
Summons

16th November
1971
(continued)

2.

after the Service of this Writ onm you, inclusive of
the day of such service, you do cause an appearance
to be entered for you in the Supreme Court of South
Australia in an actian at the suit of AMOCO

AUS%BQ&%& PTY. LIMITED of 38-40 Currie Btreet,
elal® in the sald otate.

And take notice that in default of your so doing
the plaintiff may proceed therein, and judgment
mgy be given in your absence.

Witness, THE HONOURABLE JOHN JEFFERSON BRAY
Chief Justice of our sal preme Cou a
Adelaide, the 16th day of November 1971.

N.B. - This Writ is to be served within twelve
calendar months from the date hereof, or if
renewed, within the period for which the
same is renewed and not afterwards.

A defendant may appear to this writ by entering an
appearance either personally or by
Solicitor at the Master's Office, Supreme
Court House, Victoria Square, Adelaide.

The Plaintiff's claim is for:-

1. An injunction restraining the Defendant
whether by itself its servants, agents, workmen or
otherwise from acting on its notice in writing
dated the 12th day of November 1971 and from
removing or otherwise interfering with any of the
plaintiffts pumps or the Plaintiff's illuminated
sign each and all situate on the land comprised in
Memorandum of Lease Registered No. 2775159 being
portion of the lend comprised and described in
Certificate of Title Register Book Volume 3337
Folio 148 pursuant to the said Notice.

2. An injunction restraining the Defendant
whether by itself its servants, agents, workmen or
otherwise from constructing or erecting or using
or suffering to be comstructed or erected or used
any pumps or signs or other service station equip-
ment whatsoever on the land comprised in Memorandum
of Lease Registered No. 2775159 being portion of
the land comprised and described in Certificate of
Title Register Book Volume 3337 Folio 148 so as to
interfere with or trespass upon the Plaintiff's
use and enjoyment of the said land.
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3. A mandatory injunction that the Defendant do
forthwith remove or cause to be removed all pumps
and equipment owned by or in the possession or
power of Independeni-Oii-Company-of-Austwairia
bamabed 1.0.C. Australia Pty. Ltd. presently
erected or constructed or otherwise howsoever
situate without the consent of the Plaintiff on the
land comprised in Memorandum of Lease Registered
No. 2775159 being portion of the land comprised
and described in Certificate of Title Register
Book Volume 3337 Folio 148.

4, An injunction restraining the Defendant
whether by itself its servants agents workmen or
otherwise from using or suffering to be used
without the consent of the Plaintiff any of the
Plaintiff's underground tanks or the Plaintiff's
air and water reel or other service station
equipment whatsoever of the Plaintiff presently
situate in or on the land comprised in Memorandum
of Lease Registered No. 2775159 being portion of
the land comprised and described in Certificate of
Title Register Book Volume 3337 Folio 148.

5e An injunction restraining the Defendant
whether by itself its servants agents workmen or
otherwise from making any permanent alterations in
the demised premises comprised in Memorandum of
Underlease Registered No. 2775160 in breach of the
Defendsnt's covenant contained in parasgraph 3(4)
of the said Memorandum of Underlease.

©. An injunction restraining the Defendant
whether by itself its servants agents workmen or
otherwise from assigning or sub-letting or

licensing or parting with possession of the demised

premises comprised in Memorandum of Underlease
Registered No. 2775160 in breach of the Defendant's
covenant contained in paragraph 3(e) of the said
Memorandum of Underlease.

7. An injunction restraining the Defendant whether

by itself its servants agents workmen or otherwise
from directly or indirectly, buying, receiving,
using, selling, storing or disposing of or
permitting to be bought, received, used, sold,
stored or disposed of at or upon the demised
premises comprised in Memorandum of Underlease
Registered No. 2775160 or eny part thereof any
petroleum products not actually purchased by the
Defendant from the Plaintiff, in breach of the

In the
Supreme Court
of South
Australia

————

No. 1

Writ of
Summons

16th November
1971

(continued)
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Supreme Court
of South
Australia

No. 1

Writ of
Summons

16th November
1971
(continued)

4,

Defendant's covenant contained in paragraph 3(h)
of the said Memorandum of Underlease.

8. An injunction restraining the Defendsnt
whether by itself its servants agents workmen or
otherwise from displaying in, on or outside the
demised premises comprised in Memorandum of
Underlease Registered No. 2775160 sny advertise-
ment or sign which shall be objected to by the
Plaintiff, in breach of the Defendant's covenant
contained in paragraph 3(1) of the said
Memorandum of Underleace.

9. An injunction restraining the Defendant
whether by itself its servants agents workmen or
otherwise from doing or permitting any act or
thing which may be or become a nuisance, damage or
annoyance to the Plaintiff in breach of the
Defendant's covenant contained in parsgraph 3(m)
of the said Memorandum of Underlease Registered
No. 2775160.

10. Damages.
1l. Costs.

12. Such further or other relief as to the Court
seems just reasonable and necessary.

This writ was issued by PIPER, BAKEWELL & PIPER,
of and whose address for service 1s

William Street Adelaide in the State of South
Australia.

Solicitors for the said plaintiff, whose principal
pPlace of business within the State of South
Australia is situate at 38-40 Currie Street,
Adelaide.

This Writ was served by me at on
the defendant on dey
the day of 1971.

Indorsed the

(Signed)
(Address)

day of 1971.

10
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No. 2
Order dispensing with Pleadings
SCQUTH AUSTRALIA

IN THE SUPREME COURT
No. 1526 of 1971

BETWEEN:

AMOCO AUSTRALIA PTY. LIMITED Plaintiff
- gand -
A BROS. MOTOR ENG G
o o . Defendant

BEFORE THE HONOURABLE MR. JUSTICE WELLS IN
gg;?BERS WEDNESDAY THE 8TH DAY QF DECEMBER

UPON THE AE%LICATIQN of the abovenamed Plaintiff
y summons date e 16th day of November 1971
coming on for further consideration this day
UPON HEARING Mr. Jacobs Q.C. snd Mr. Angel of
Counsel for the Plaintiff and Mr. Johnston Q.C.
and Mr. D.H. Wilson of Counsel for the Defendant
AND UPON the parties filing an Agreed Statement

ol Issues in terms of the draft amended and

signed and dated this day by the Honourable Mr.
Justice Wells with liberty to either party to
amend or vary the said Statement of Agreed Issues
during the trial of this action as they may be
advised IT IS ORDERED AND DIRECTED:-

1. THAT all pleadings in this action be
33 pensed with.

e %%é%'upon the filing of the said Agreed
atement of Issues the Plaintiff be at
liberty to set this action down for trial
during the week commencing the 13th day of
December 1971.

3. THAT the costs of and incidental to the said
application and this order be costs in the
cause

In the
Supreme Court
of South
Australia

No. 2

Order
dispensing
with
Pleadings
8th December
1971
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No. 2

Order
dispensing
with
Pleadings
8th December
1971

(continued)

No. 3

Statement of
Issues
10th December

1971

6.

AND the parties may be at liberty to tender a
BTatement of Agreed Facts subject to the right

of either party to supplement that Statement with
further evidence AND the parties by their
Counsel undertake tTo mske all practicable
discovery of documents before the trid of this
action.

FIT for Counsel.
(sgd.) ?
MASTER 10
THIS ORDER was obtained by Piper, Bakewell &

iper of 80 King William Street, Adelaide.
Solicitors for the Plaintiff.

No. 3
STATEMENT OF ISSUES
SOUTH AUSTRALIA

IN THE SUPREME COURT
No. 1526 of 1971
BETWEEN :

AMOCO AUSTRALIA PTY. LIMITED Plaintiff 20

- and -
ROCCA BROS. MOTOR ENGINEERING
co. pry. 0.

[ [ L]
_—

Defendant

1. Is the defendant entitled to assert that the
covenants contained in Memorandum of
Underlease No. 2775160 or any of them are in
restraint of trade, and unenforceable?

2. Are the covenants contained in Memorandum of
Underlease No. 2775160 or eny of them an
unreasonable restraint of trade and 30
unenforceable?

% If the covenants in Memorandum of Underlease
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No. 2775160 or any of them are unenforceable is
the ghole of the said Memorandum of Underlease
void

4, If the said Memorandum of Underlease is void
is Memorandum of Lease No. 2775159 also wid?

5. All questions of consequential relief for
either party arising from the resolution of
the above issues shall be referred for later
consideration.

DATED this 10th day of December 1971.

PIPER, BAKEWELL & PIPER.

Per: ?

80 King Williasm Street,

ADELATIDE. 5000.

Solicitors for the Plaintiff.
SCAMMELL, SKIPPER & HOLLIDGE.

Per: ?

%9 John Street,
SALISBURY. 5108
Jolicitors for the Defendant.

THIS Statement of Issues is filed by Piper,
Bakewell & Piper of 80 King William Street,
Adelaide. Solicitors for the Plaintiff.

No. 4
S OF AGREED FACTS
SOUTH AUSTRALIA

IN THE SUPREME COURT
No. 1526 of 1971
BETWEEN :
AMOCO AUSTRALIA PTY. LTD.

Plaintiff

- and -

In the
Supreme Court
of South
Australia

No. 3

Statement

of Issues
10th December
1971
(continued)

No. 4

Statement of

Agreed Facts

14th December
1971
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Supreme Court
of South
Australia

No. 4

Statement of
Agreed Facts
14th December
1971
(continued)

8.

ROCCA BROS. MOTOR ENGINEERING
0. Pi¥. LAD.

Defendant

STATEMENT OF AGREED FACTS

1. The Plaintiff was incorporated in the
Australian Cgpital Territory on the 9th dsy of
January 1961.

2. The Plaintiff was registered in South
Australia as a foreign company on the 4th day of
December 196l.

3. Details of the Plaintiff company are annexed 10
in the schedule hereto and marked "A".

4, The Defendant was incorporated in South
Australia on the 10th day of February 1964.

5. Details of the Defendant are annexed hereto in
the Schedule marked "“B'.

G In about the month of February 1964 the

Plaintiff and the Defendasnt entered into negotia-

tions with each other in respect of the erection

of a service station on lasnd situated at 450

Bridge Road, Para Hills West. In the course of 20
negotiations it was agreed between the Plaintiff
company and the Defendant company as follows:-

(a) That the Defendant would erect or cause to
be erected on the said land a service
station.

(b) That the Plaintiff and the Defendant would
enter into an agreement that the Defendant
sell from the service station only the
petroleunm products of the Plaintiff.

(c) That the Plaintiff would lend to the 20
Defendsnt compeny certain plant and
equipment to store and vend its products
and instal the same on the service
station site.

(d) That the Plaintiff and the Defendant would
both promote and advertise the said service
station as a vendor of the Plaintiff's
petroleum products.
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7. That on the 19th day of June 1964 the
Plaintiff and the Defendant executed an esgreement
in writing providing for the execution by the
Defendant of a lease of the service station
premigses to the Plaintiff and an underlease of the
service station premises by the Plaintiff to the
Defendant, and sn agreement for the lending of
plant and equipment by the Plaintiff to the
Defendant, copies of the same are annexed hereto
and marked "C".

8. That between the months of June and December
1964 a service station was built on the said land.

9. That between the month of June 1964 and the
month of December 1964 the Plaintiff lent to the
Defendant and installed on the land certain

plant and equipment to enable the Defendant to
store and sell the Plaintiff's petroleum products.

10. On the 6th day of July 1965 Pasquale Antonio
Rocca produced for registration at the Lands
Titles Office a transfer to the Defendant of the
land upon which the service station was erected
for a consideration of £3,000 which said land is
now comprised and described in Certificate of
Title Register Book Volume 3337 Folio 148 a true
copy of the said Certificate of Title is annexed
hereto and marked "D".

1l. The service station was opened for busimss
on the 10th day of December 1964.

12. On the 19th day of May 1966 the Plaintiff and
the Defendant executed documents in the form of a
lease and underlease, copies of whth are annexed
hereto and marked respectively "E" and "F". The
lease was for a term commencing on the 30th day of

-November 1964 and ending on the 30th November 1979

with a proviso inter alia for cancellation by the
Plaintiff of the lease after the expiration of ten
years. The underlease was for a term of 15 years
less one dsy from the 30th day of November 1964.

13. In the month of June 1966 a further dual
dispensing pump was installed on the service
station site and an existing single dispensing
pump was relocated. The cost of this was borne by
the Plaintiff.

In the
Bupreme Court
of South
Australia

No. 4

Statement of

Agreed Facts

14th December
1971

(continued)
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Australia

No. &

Statement of
Agreed Facts
14th December
1971
(continued)

10.

14. That in the month of January 1967 the cross-
over between the service station and the carriage-
way of Bridge Road was sealed. The Defendant
paid the cost thereof. Later the Plaintiff
reimbursed the Defendant to the extent of g200.

15. By letter dated the 3rd October 1967 the
Defendant requested the Plaitiff to repaint the
front, sides and canopy columns of the said
service station. On the 19th day of October 1967
the Plaintiff agreed for the said painting to be
done and it was duly done at a cost to the
Plaintiff of g356.

16. In the month of November 1968 as a result of
negotiations between the Plaintiff and the
Defendant there was installed on the service
station site by the Plaintiff company an under-
ground tank of cagpacity 5,500 gallons and two
additional pumps and the Plaintiff extended the
driveway canopy and performed certain concrete
works. The Defendant by letter dated the 27th
November 1968 agreed to the extension of "our
asgreement" for a further period of five years on
the "understanding that the Plaintiff effect these
alterations and that the rebate be increased to
four cents per gallon for the extended period of
five years." The letter is snnexed and maxked "G".

17. On the 15th day of September 1969 the
Plaintiff and the Defendant executed what purported
to be extension of the lease and underlease which
are annexed and marked "H" and "J".

18. In October 1969 the Plaintiff at the
Defendant's request moved tank vent pipes situated
on the said land to enable the Defendant to build
a tyre store.

19. During the year 1971 the Defendant approached
the officers of the Plaintiff seeking a review of
the terms of the agreement.

20. On Friday the 12th day of November the
Defendant by letter of the same date handed to the
Plaintiff at its office at about 4.00 p.m. required
the Plaintiff inter alia to remove the pumps snd
an illuminated sign from the said service station
by 11.00 a.m. on Monday the 15th day of November
1971 a copy of the said letter is annexed hereto

10
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1l.

and marked "K". Shortly before noon on the 15th
day of November 1971 the Defendant had removed the
cover of one of the pumps installed on the said
land by the Plaintiff.

21. Ny 10.40 a.m, on the 16th day of November a
team of painters had moved into the service
station and bad commenced painting the said
service station. By 4.00 p.m. on the 16th day of
November 1971 the Defendant had removed or caused
10 to be removed all five petrol dispensing pumps
installed thereon by the Plaintiff and had
erected five petrol dispensing pumps with I1.0.C.
Australia Pty. Ltd. marking, four of which had

been connected and one of which awaited connection.

DATED the l4th day of December 1971.

PIPER, BAKEWELL & PIPER.

Per: 7
Solicitors for the Plaintiff.

SCAMMELL, SKIPPER & HOLLIDGE.
20 Per: 7

Solicitors for the Defendant.

No. 5

ANNEXURE "A" TO STATEMENT COF AGREED FACTS
etalls Of the Plaintiil Company

SOUTH AUSTRALIA
IN THE SUPREME COURT
No. 1526 of 1971

BETWEEN:
AMOCO AUSTRALIA PTY. LTD. Plaintiff
30 - and -

ROCCA BROS. MOTOR ENGINEERING

CO. PTY. ITD. Defendant

In the
Supreme Court
of South
Australia

No. 4

Statement of
Agreed Facts
14th December
1971
(continued)

No. 5

Annexure "A"
to Statement

of Agreed

Facts -
Details of
the Plaintiff

Company
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of South
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No. 5

Annexure "A"
to Statement
of Agreed
Facts -
Details of
the Plaintiff

Company
(continued)

No. ©

Annexure "B"
to Statement
of Agreed
Facts -
Details of the
Defendant

Company

12.

Shareholders in the Plaintiff Company are:-

l. Amoco Holdings Pty. Ltd. 5,000,000
shares
2. Duane Prederick Dettloff 1l share

of Bayview Heights, N.S.W.

Directors of the Plaintiff Company are:-
l. Duane Frederick Dettloff

2. Ralph Eugene Anderson of Double Bay,
N.S.W.

3. Carl Mueller of Castle Cove, N.S.W.
4. Michael Ian Smith of Brisbane,
Queensland.
No. ©

ANNEXURE "B" TO STATEMENT OF AGREED FACTS
etalls of the Defendant Company

SOUTH AUSTRALIA

IN THE SUPREME COURT
No. 1526 of 1971

BETWEEN :
AMOCO AUSTRALIA PTY. LTD. Plaintiff
- and -

ROCCA BROS. MOTOR ENGINEERING

CO. PTY. LTD. Defendant

Shareholders in the Defendant Company are:-

1. Vincenzo Rocca 1 "A" Class
2. Pasquale Antonio Rocca 1 "A" Class
3. Maria Concetta Rocca 1 "A" Class

100 "B" Class

10
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4, Gino Goerino Rocca 1 "A" Class
5. Nazarena Rocca 100 "B" Class
6. Giuseppa Rocca 100 "B" Class
7. ocky Rocca 100 "B" Class

Directors of the Defendant Company are:-
1. Vincenzo Rocca
2. Pasquale Antonio Rocca
3. Maria Concetta Rocca

4, Gino Goerino Rocca

No. 7

ANNEXURE "C" T0O STATIMENT OF AGREED FACTS
reemeut - Iﬁth une

THIS AGREEMENT made the 19th day of June 19¢4
BETWEEN HOCCA BROS. MOTOR ENGINEERING CO. PTY.LTD.
of Bridge Road Para Hiils in the state Of Sout
Australia (hereinafter called "the Lessor") of the
one part and AMOCO AUSTRALIA PTY. LIMITED of 100
New South Head Roa gecliff in the otate of New
South Wales (hereinafter called "the Lessee") of
the other part WHEREAS the Lessor is the
registered proprietor of that piece of land
situated in the Eundred of Yatala County of
Adelaide being portion of Allotment 2 of the sub-
division of Portion of Sections 3005 and 3008 and
being the whole of the land comprised in
Certificate of Title Register Boox Volume 2671
Folio 83 AND WHEREAS the Lessor desires to lease%
to the Lessee that portion of the said land out-
lined in red in the plan annexed hereto together
with the improvements now and hereafter to be
erected thereon (hereinafter called "the demised
premises") and also to lease the demised premises
from the Lessee by way of Under-Lease upon and
subject to the terms and conditions hereinafter

appearing NOW IT IS HEREBY AGREED AND DECLARED
as follows:=~

In the
Supreme Court
of South
Austrelia

ovmpbe——

No. 6

Annexure "B"
to Statement
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to Statement
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Facts -
Agreement
19th June
1964

14,

l. The Lessor agrees that it will on or before
the 31st day of March 1965 at its own cost and
expense in all things except as hereinafter appears
erect a service station and complete the same fit
for immediate occupation in all respects in a good
and substantial manner and in accordance with the
plans and specifications to be supplied by and at
the cost of the Lessee and in accordance with the
plan attached hereto and marked "A" PROVIDED
HOWEVER that the Lessee shall at its own cost and
expense paint the canopy the sales lounge and the
front of the service station with the final coat
of paint in colours to be selected by the Lessee.

2 The Lessee its servants agents and architects
at all reasonable times may enter upon the demised
premises to view the state and progress of the
erection of the service station and to inspect

and test the results of workmsnship and for any
other reasonable purpose and for the purpose of
installing the plant and equipment which the
Lessee shall lend to the Lessor pursuant to the
terms of a certain Equipment Loan Agreement to be
executed by the parties hereto in the form
annexed hereto and marked "B".

2. If the service station shall be completed by
e ssor on or before the 31lst day of March 1965
in accordance with the stipulations and conditions
hereinbefore contained:-

(a) The Lessor forthwith upon the completion
ereof will grant and the Lessee will

accept and execute a Memorandum of Lease
of the demised premises for the term of
fifteen years from the date of completion
of the service station or the 31lst day of
March 1965 whichever shall be the earlier
with a right of determining the lease at
the expiration of the first ten years of
the said lease by giving three calendar
months' notice of its intention so0 to do at
a yearly rental during the said term of
ONE POUND (£1) plus a sum equal to 3d. per
gallon of all petrol (not including napthas
distillates kerosene and other like products
not customarily used in motor vehicles)
delivered by the Lessee to the demised
premises for sale; and

10
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(b) the Lessee will grant snd the Lessor will

accept and execute a Memorandum of Under-
Lease of the demised premises for a term of
fifteen years less one day but subject to
the right of earlier determination by the
Lessee as set out in sub-paragraph (a) of
this Clause at the yearly rental during the
said term of ONE POUND (£1).

The said Memorandum of Lease and Memorandum
of Under-~Lease shall be in the forms annexed
hereto and marked "C" and "D" respectively with
such modifications as the parties mgy agree upon
or circumstances may render necessary.

4, The Lessee will pay the costs of and

Incidental to the preparation execution and

stamping of this Agreement and the Memorandum of
Lease and the Lessor will pay the costs of and
incidental to the preparation execution and
stamping of the said Memorsndum of Under-Lease.

IN WITNESS whereof the parties hereto have
executed these presents the day and year first
before written.

THE COIMMON SEAL of ROCCA BROS.
MOTOR ENGINEERING CO.PIY.DID.

was hereunto 1xed in the SEAL
presence of:-
V. Rocca Director
G. G. Rocca Director
THE COMMON SEAL of AMOCO g
AUSTRALIA PTY. LIMITED was
ereunto SEAL

1xed by authority
of the Board of Directors in
the presence of :-

D.V.Dettloff Director

P. McGrath Secretary
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No. 8
ANNEXURE "C" TO STATEMENT OF AGREED FACTS
emoranqum o ase
I e, of

in

the State of South Australia
(hereinafter called "the Lessor") being registered
as the proprietor of an estate in fee simple
subject however to such encumbrances liens and
interests as are notified by memorandum under-
written or endorsed herein in the whole of the
land camprised and described in Certificate of
Title Register Book Volume Folio
DO HEREBY LEASE to AMOCO AUSTRALIA PTY. LIMITED a
Company incorporated in the Australian Capital
Territory and having its principal office in South
Australia at
(hereinafter called "the Lessee")
the whole of the land comprised and described in
the said Certificate of Title Register Book Volume

Folio Together with all buildings,
improvements equipment, fixtures and appliances
owned or controlled by the Lessor and located
thereon or on some part thereof or to be erected
or installed by the Lessor thereon, all rights,
alleys, rights of way, easements, appurtenances
thereunto belonging or in anywise appertaining,
and all rights of the Lessor in and to any public
or private thoroughfares abutting the above
described premises all being hereinafter referred
to as the "demised premises" to be held by the
Lessee for a term commencing on the day
of 19 and ending on the

day of 19

Subject to the following powers provisos conditions
covenants agreements and restrictions in addition
to and without prejudice to those contained in or
implied by The Real Property Act 1886-1963 except
in so far as the same are expressly or by necessary
implication negatived asltered varied or modified
by these presents that is to say:-

1. The Lessee agrees subject to the provisions of
Clause 3 hereof to pay to the Lessor as rental for
the demised premises, the joint amounts shown in
Clauses "A" and "B" as follows:-

"A" For each year during the term of this lease

10
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"B"

17.

or any extension or renewal thereof a rent of
(£ ) per year

For each month during the term of this lease
or any extension or renewal thereof a cash
rental as follows:-

Each January & Each July £
Each February £ Each August £
Each March £ Each September &
Each April £ Each October &
Each May & Each November &
Each June £ Each December &
A sum equal to pence ( d.) per

gallon on all petrol not including napthas,
distillates, kerosene and other like products
not customarily used in motor vehicles,
delivered by the Lessee to the demised
premises for sale.

All rentsls herein provided for in Clause "A"
shall be payable yearly/monthly in advance on the
first day of that year/month and rental payable
under Clause "B" shall be due and payable on or
before the fifteenth (15th) day of the succeeding
calendar quarter during which petrol is delivered
as aforesaid. All rental payments may be made by
cheque payable and delivered to

personally, or by mail, at

Unless otherwise designated herein, all rental
payments may be made by cheque delivered to the
Lessor or mailed to the Lessor at his address
herein shown.

2.

To the following covenants the Lessee

covenants with the Lessor:

(a)

(b)

To psy the rent hereby reserved in the
manner hereinbefore mentioned except as
hereinafter provided.

To yield up the premises at the determination
of this lease or any extension or renewal
thereof.

To the following covenants the Lessor
covenants with the Lessee:
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(a)

(v)

18.

That the Lessee paying the rent hereby
reserved and performing the covenants on its
part herein contained shell and may peaceably
possess and enjoy the demised premises for
the term hereby granted and any extension

or renewal thereof without any interruption
or disturbance from the Lessor or any other
person or persons lawfully claiming by
through under or in trust for him

That the Lessor will at his own cost and
expense erect upon the demised premises for
the use of the Lessee, a petrol service
station, said improvements to be completed
in accordance with plot plan building plans
end equipment shown thereon, and specifica-
tion all being numbered and approved
by the Lessee as evidenced by the signatures
of the parties hereto thereon. All licences
and permits which mgy be required for the
purpose of erecting and maintaining the said
petrol service station improvements shall be
secured from the proper authorities by the
Lessor, and the Lessor shall upon the

signing hereof, promptly make application
for and diligently proceed with such action
as may be required to secure such licences
and permits. Upon securing said licences
and permits, the Lessor shall promptly begin
the construction of the said service station
improvements and shall complete the same and
deliver possession thereof to the Lessee
ready for operation within six months from the
date of this lLease. The Lessor covenants, in
connection with the erection or said improve-
ments, to save the Lessee hamless from all
claims, judgments and liens resulting there-
from. It is further agreed that in the event
said service station improvements shall not
be completed by the Lessor and possession
thereof delivered to the Lessee within six
months from the date of this lease, then the
Lessee shall have the right, at its option,
to terminate this lease forthwith by notice
in writing to that effect.

It is further agreed that the obligations of
the Lessee to pay the cash rent reserved to
the Lessor in accordance with the provisions
of Clause 1"A" of this lease shall not arise
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(c)

(a)

(e)

(£)

19.

until said service station improvements are
completed as aforesaid and the Lessee shall
have accepted actual possession thereof by
written notice to the Lessor

That the Lessor will at all times insure and
keep insured all buildings snd other improve-
ments which during the term hereby granted or
any extension or renewal thereof msy be upon
the demised premises from loss or damage by
fire storm tempest or any other cause whatso-
ever in the full replacement value thereof in
an insurance company of good repute and will
promptly pay all premiums snd sums of money
necessary to keep on foot the said insurance
end further will on demand produce to the
Lessee the policy or policies of such
insurance and the receipt for every such
payment

That the Lessor will upon receipt of the
moneys payable and/or recoverable under and
by virtue of the insurance referred to in
the preceding covenant 3(c) hereof forthwith
lay out and expend the same in carrying out
and completing the work of rebuilding
reinstating and replacing any destroyed or
damaged building or buildings or other
improvements in at least as good a condition
as they were in before the happening of such
loss or damage

That in the event of such moneys as are
mentioned in the last preceding covenant

being insufficient to pay the cost of rebuild-
ing reinstating or replacing any destroyed or
damaged building or buildings or other
improvement in order to put the same in at
least as good a condition as they were in
before the happening of such loss or damage

as provided in and by such covenant then the
Lessor shall and will make good the deficiency
between the amount received under and by virtue
of such insurance and the actual cost of re-
building reinstating or replacing any
building or buildings or other improvement as
aforesaid

That in the event of such loss or damage
rendering the demised premises in the opinion
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(h)

(i)

4,

20.

of the Lessee inoperable as a petrol service
station, the obligation of the Lessee to pay
rent hereunder shall cease until the destroyed
or damaged building or buildings or other
improvement shall have been rebuilt reinstated
or replaced to at least as good a condition as
they were in before the happening of such loss
or dameage

Thet in the event of any destroyed or damsged
building or buildings or other improvement

not being rebuilt reinstated or replaced in

at least as good a condition as they were in
before the happening of such loss or damage
within $bwee six months of the date of such
loss or damage the Lessee shall have the right
at its option either to terminate this lease

or to carry out such rebuilding reinstating or
replacing as aforesaid and to apply accruing
rentals in reimbursing itself for the cost of
carrying out such rebuilding reinstating or
replacing until it has been fully reimbursed
Provided that if this lease shall be terminated
for any reason whatsoever before the Lessee has
been fully reimbursed the balance of such cost
shall be a debt due by the Lessor to the Lessee
and be payable forthwith on demand

That the Lessee may at any time during the
term hereby granted or any extension or renewal
thereof assign this lease or sublet or license

10

20

the demised premises or any part thereof without 30

the consent of the Lessor, provided the Lessee
shall remain fully responsible for the payment
of rent hereunder and for the performance of
all of the other terms of this lease

That the Lessor shall pay all rates taxes and
assessmen ts imposed or charged upon or in
respect of the demised premises

The Lessor hereby sets over and assigns unto

the Lessee, with right of the Lessee to reassign to
others all of the Lessor's licences, consents and
permits to maintain and operate a petrol service
station on the demised premises, such assignment to
be effective only during the term of this lease,
and all renewals and extensions thereof

5.

The Lessee and any assignee or sublessee is

40
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2l.

expressly given the right at any time during the
term of this lease or asny extension or renewal
thereof, and for a period of thirty (30) days
after the termination of this lease, or any
extension or renewal thereof, by lgpse of time or
otherwise to enter upon and remove from the
demised premises any equipment heretofore or here-
after purchased or placed by it or any of them
upon the demised premises, but shall not be
obliged to do so.

O The Lessee shall have the right at its own
cost to rearrange or remodel or construct such
buildings, driveways and improvements end install
such equipment fixtures or fittings on the demised
prenises or any part thereof as it may deem
desirable or necessary, for the use of the demised
premises herein authorised. 4ll such buildings,
driveways improvements fixtures or fittings upon
the expiration of this lease or upon sooner
cancellation or termination thereof shall not Dbe
removed by the Lessee but shall be yielded up to
the Lessor upon such expiration cencellation or
termination.

7. The Lessor will keep the demised premises in
good and sufficient condition and repair during
the whole of the term hereof and any renewals or
extensions thereof, and shall make any and all
repairs, alterations or improvements thereto which
be required by any Govemment (whether Federal
or State) Municipal, Health or other public or
statutory authority or body. Should the Lessor

fail or refuse to make immediately apy such repairs,

alterations or improvements the Leesee shall have
the right, at its option to make such repairs,
alterations or improvements at the expense of the
Lessor, whereupon the Lessee is hereby authorised
to deduct same from any rents or other amounts
paysble to the Lessor, or may require the Lessor
on demand to reimburse the Lessee therefor in

whole or in part; or the Lessee may, at its option,

terminate this lease forthwith. The Lessee shall
have the right to paint the entire building but

shall not be obliged to do so.

8. In case the Lessee shall desire to determine
the term hereby granted at the end of the first
or

years thereof and shall give to the Lessor not less
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22.

than three months' notice in writing of such its
desire then immediately on the expiration of such

of years

as the case may be the present demise shall cease
and determine but without prejudice to the rights
and remedies of either party sgainst the other in
respect of any antecedent claim or breach of
covenant

9.

(a) It is agreed that should the Lessor or
its successors or assigns, at any time
during the term of this lease or any
extension or remewal thereof, receive an
offer to purchase the demised premises, or
any part thereof, or any premises which
includes the demised premises, and desires

to accept such offer, or should the Lessor
during any such time make an offer to sell
the demised premises, or sny part thereof,

or any premises which includes the demised
premises, the Lessor shall give the lLessee
ninety (90) days! notice in writing of such
offer, setting forth the name and address of
the proposed purchaser, the amount of the
proposal purchase price, and all other terms
and conditions of such offer, and the Lessee
shall have the first option to purchase the
premises which are the subject of the offer
by giving written notice to the Lessor of

its intention to purchase within the said
ninety (90) dsy period at the same price and
on the same terms of any such offer, it
being understood that in the event of the
Lessee not giving notice of its intention to
exercise such option to purchase within the
said period, this Lease and all of its terms
and conditions shall nevertheless remain in
full force and effect and the Lessor and any
purchaser or purchasers of the demised
premises or any part thereof, or any premises
which includes the demised premises, shall be
bound thereby, and in the event that the
premigses set forth in the offer are not sold
for any reason, the Lessee shall have, upon
the same conditions and notice, the continuing
first option to purchase the demised premises,
or any part thereof, or any premises which
includes the demised premises, upon the terms
of any subsequent offer or offers to purchase
or sell
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(b) 1In the event of the said option being exer-
cised the Lessor will simultaneously with the
payment of all purchgse moneys payable in
respect thereof sign and deliver to the Lessee
a duly executed registrable Conveyance or
Transfer as the case may be of the demised
Premises "being s0ld" together with all
documents or Certificate or Certificates of
Title thereto free from all encumbrances and
tenancies whatsoever except this Lease.
Settlement of the purchase money and tramnsfer
to the Lessee shall be made within a reason-
able time from the said date of exercise and
neither party shall be in default until after
written demand for performance shall have been
made by the other party. This Lease shall be
cancelled as of the date of settlement and
taxes, rates and other current expenses and
rent hereunder shall be adjusted as of the
date of settlement.

10, The Lessor covenants that the Lessee shall
have the right at any time to redeem for the
Lessor any mortgage, taxes, rates or other liens
upon the demised premises 1n the event of default
of payment by the Lessor snd to apply accruing
rentals in reimbursing itself for the cost of such
redemption as aforesald or may require the Lessor
on demand to reimnurse the Lessee Provided that
if this Lease shall be terminated for any reason
whatsoever before the Lessee has been fully
reimbursed the balance of such cost shall be a
debt due by the lLessor to the Lessee and be
payable forthwith on demand

1ll. 1In the event of the Lessee, its assignee, sub-
lessee or licensee, being unable to obtain from any
minicipal or other public or statutory authorities,
any permit, licence or consent necessary in the
sole opinion of the Lessee for the operation of a
petrol service station upon the demised premises,
or in case any such permit, consent or licence, if
obtained, be afterwards revoked not through the
fault of Lessee, its assignee, sublessee or
licensee, or if the use of the demised premises be
restrained or enjoined by judicial process, then in
such event or any of them the Lessee shall have

the right to cancel this lease by giving the

Lessor at least tem (10) days notice in writing

of its intention so to do.
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12. The Lessor eagrees that the Lessee shall have
the right to use the demised premises, among other
things, for the purpose of operating therein a
petrol service station, and for the sale of tyres,
tubes, batteries and sutomobile accessories or any
other lawful purpose, and if any such use shall be
forbldden, interfered with, limited, or prevented
Act of Parlisment (whether Federal or
Staang or any regulation thereunder or by any
Municipal Health or other public or statutory
authority or body, or by requests of any govern-
mental authority, by war conditions, or by any
contlngency beyond the control of the Lessee, its
assignee, sublessee or licensee or if by reason
of any similar restriction, limitation, interfer-
ence or prohibition, the Lessee, or its assignee,
shall be unable to obtain adequate supplies of
petroleum products essential to the profitable
use of the demised premises for any of the
purposes stated, or, if because of any request
or order of any municipal, local or governmental
authority whether State or Federal, the sale of
petrol from the demised premises is substantially
curtailed in the opinion of the Lessee, then and
in such event or any thereof the Lessee shall
have the right to cancel this I.ease by giving the
Lessor at least ten (10) days notice of its
intention so to do

13. In the event of the ILessee holdi over beyond
the expiration of the term herein provided or any
renewal or extension thereof, it is expressly
understood and agreed that it shall hold over on

a month to month tenancy only, and either the
Lessor or the Lessee may terminate such tenancy

at any time by giving the other party thirty (30)
days written notice of its intention so0 to do

14. In the event of any change in grade of any
adjoining streets, alleys, or highways; or in the
event of the demised premises being taken by or
pursuant to any governmental or local authority or
body or through the exercise of the right of
eminent domsn; or in the event of any part of the
demised premises, or sny interest therein, inclu-
ding, but not limited to the right of free access
to the demised premises, being so taken or
substantially interfered with and the demised
Premises after said taking or interference
sn-Sho—opinion-of-she-heesesee not being suitable
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for the operation of a petrol service station or any

other business carried on on the demised premises
the Lessee shall be at liberty to terminate this
lease by giving thirty (30) days notice in writing
of its intention so to do and shall thereby be
relieved from further liability hereunder or the
Lessee may continue in possession of the remaining
portion of the demised premises in which event the
cash rent herein shall be reduced in proportion to
the reduction in the utilizable area of the
premises but nothing herein shall be deemed a
waiver of the sole right of the Lessee to any
award for damages to it or to its leasehold
interest caused by such taking, whether made
separately or as a part of a general award. The
Lessor shall on the written request of the Lessee
forthwith carry out at the expense of the Lessor
any regrading of the demised premises and
approaches thereto necessary to make the demised
premises conform to any change in grade of any
adjoining streets, alleys or highways.

15. That in case the rent hereby reserved or any
part thereof shall be in arrear and unpaid for
the space of one month next after any of the days
appointed for payment thereof or if the Lessee
shall neglect or fail to perform and observe any
of the covenants conditions or agreements contalned
or implied in this Instrument which on the part of
the Lessee are to be performed and observed and

such neglect or failure shall continue for the
space of fourteen (1l4) days next after the

receipt of written notice from the Lessor of such
neglect or failure or if the Lessee goes into
voluntary liquidation (except for the purpose of
reconstruction) or compulsory liquidation the
Lessor may re-enter upon the demised premises and
re-possess the same as of its former estate and
expel the Lessee and those claiming through under
or in trust for the Lessee and remove the effects
of the Lessee without being taken or deemed guilty
of any manner of trespass and thereupon the term
hereby granted shall if the Lessor so elects
absolutely determine but without prejudice to any
claim which the Lessor msy have against the Lessee
in respect of any breach of the covenants and
sgreements on the part of the Lessee to be

observed and performed

16. It is further understood and agreed that all
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26°

notices given under this Lease shall be deemed to
be properly served if delivered in writing
personally, or sent by registered mail to the
Lessor at the address shown in the first nnumbered
paragraph of this Lease, or where rent hereunder
was last paid, or to the Lessee at its office at

Date of service of a notice served by mail shall
be the date on which such notice is deposited in a 10
post office.

17. The Lessor and the Lessee agree that this
Lease is not in consideration for or dependent ox
contingent in any matter upon any other contract,
lease or agreement between them, and that the
term, rental or other provisions of said Lease are
not intended by said parties to be tied in with
any such other contract, lease or sgreement; but,
on the contrary, this Lease and all of its
provisions are entirely and completely independent
of any other transaction or relationship between 20
the parties.

19. Yhis Lease embodies the entire agreement

between the parties hereto relative to the subject
matter hereof and shall not be modified, changed

or altered in any respect except in writing; and

in the event of any termination of this lease

pursuant to any right reserved by Lessee herein,

all liability on the part of Lessee for payment

of rent shall cease and determine upon pasyment of

rent proportionately to the date of such 30
termination of this Lease.

20. That except to the extent to which such
interpretation shall be excluded by or be repugnant
to the context the expression "the Lessor" as
herein used shall when there is only one Lessor
mean and include the Lessor his heirs executors
adminigstrators and assigns and shall where there
are two or more Lessors mesn and include the
Lessors and each and every or any of them and the
heirs executors administrators and assigns of them 40
and each and every or any of them and shall where
the Lessor is a Company or Corporation mean and
include the Lessor its successors and assigns.

The expression "the Lessee" shall mean and include
the Lessee and its successors and assigns. Words
importing persons shall extend to and include
Corporations and words importing the masculine
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27.

gender shall extend to and include the feminine

or neuter gender respectively as the case may
require and words importing the singular or plural
number shall extend to and include the plural and
singular number respectively and references to
Statutes and Regulations shall include any
Statutes or Regulations amending consolidating

or replacing the same

And the abovenamed AMOCO AUSTRALIA PTY. LIMITED
HEREBY ACCEPTS this Lease of the above described
lend to be held by it as Lessee subject to the
conditions restrictions and covenants above set
forth and implied as aforesaid

DATED the day of 19

SIGNED by the said THE COMMON SEAL of Rocca
Bros. Motor Engineering
Co. Pty. Ltd. was hereunto

affixed in the presence of

in the presence of

Director
Director
THE COMMON SEAL of AMOCO
AUSTRALIA PTY. LIMITED was
hereunto affixed by
authority of the Board of
Directors in the presence %
of:
Director

(Sgd.) P. McGrath

Secretary Secretaxry
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No. 9

ANNEXURE "D" TO STATEMENT AGREED FACTS
Certificate o itle

SOUTH AUSTRALIA
(Certificate of Title)

Register Book,
Vol. 3337 Folio 148

Pursuant to Memorandum of Transfer

No. 2642283 Registered on Vol.2671 Folio 8%

ROCCA BROS. MOTOR ENGINEERING CO. PTY. LIMITED of
ridge Road Para 8 18 the proprietor of an
estate in fee simple subject nevertheless to such
encumbrances liens and interests as are notified

by memorial underwritten or endorsed hereon in

THAT giece of land situate in the HUNDRED of YATALA

ADELAIDE being PORTION OF ALIOTMENT & of

e su vigion of portion o ection an
other land and more particularly delineated and
bounded as appears in the plan in the margin
hereof and therein coloured green WHICH said
Allotment is bounded as appears in the plan
deposited in the Lands Titles Registration Office
No.5641 Which said Section is delineated in the
public map of the said Hundred deposited in the
Land Office at Adelaide

In witness whereof I have hereunto signed my name
and affixed my seal this 27th dsy of July 1965.

1965, in the presence of D. F. COLLINS

Signed the 27th day of July§
M. G. Bower

WO o o 200Lkse
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MORTGAGE No. 2642284

TO0 COMMONWEAITH TRADING BANK OF AUSTRALIA
PRODUCED 6.7.1965 at 11 a.m.

DEP.REG.GEN. |

LEASE No. 2775159 To Amoco Australia Pty.
Limited of portion of the within land.
Term commencing on 30.11.1964 and ending

on 30.11.1979.
PRODUCED 15.11.1966 at 11.45 a.n.

J.W. HUGHES DEP.REG.GEN.

UNDER-LEASE No. 2775160 To Bocca Bros.
Motor Engineering Co. Pty. Ltd. of the
land in the within Lease No. 2775159 term
15 years (less one day) from 30.11.1964.

PRODUCED 15.11.1966 at 1ll.45 a.m.

J.W. HUGHES DEP.REG.GEN.

MORTGAGE No.2775161

TO CQMMONWEALTH TRADING BANK OF AUSTRALIA
of the within underlease No0.2775160

PRODUCED 15.11.1966 at 1ll.45 a.m.

J.W. HUGHES DEP.REG .GEN.
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In the | EXTENSION No.Zo45818 OF LEASE No.2775159
Supreme Court FOR 5 YEARS FROM 30.11.1979 WITH VARIED
of South COVENANTS
Australia

— PRODUCED 20.10.1969 at 11.25 a.m.

No. 9
Annexure "D K. CONDON DEP.REG.GEN.
to Statement o
of Agreed i
gg;;ggf;cate EXTENSION No.3045819 OF UNDERLEASE No.2775160
of Mitle FOR 5 YEARS (less one day) FROM 29.11.1979
e Ty PRODUCED 20.10.1969 at 11.25 a.m. |
(continued) K. CONDON DEP.REG.GEN. !

L ——

MORTGAGE No.3140107
TO COMMONWEALTH TRADING BANK OF AUSTRALIA
PRODUCED 29.9.1970 at 11.15 a.m.

J.W. HUGHES DEP.REG«GEN.
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No. 10

ANNEXURE "E" TO STATEMENT OF AGREED FACTS
emorandum O ease

South justralia

I/We, ROCCA BROS. MOTOR ENGINEERING CO. PTY.
ITD. of Bridge Road, Para Hills 1n the btate o
Bouth Australia (hereinafter called "the Lessor®)
being registered as the proprietor of an Estate in
fee simple subject however to such encumbrances,
liens and interests as are notified by memorandum 10
underwritten or endorsed hereon in the whole of
the land comprised and described in Certificate of
Title Register Book Volume 3337 Folio 1l48/subject
to Mortgage No.2642284 DO HEREBY LEASE to AMOCO
AUSTRALIA PTY. LIMITED, a Company incorporated in
the Australian Capital Territory and having its
Principal Office in South Australia at 3%8-40
Currie Street Adelaide (hereinafter called "the
Lessee") of that piece of land marked "A" in the
Plan attached hereto and being portion of the land 20
comprised and described in the said Certificate of
Title Register Book Volume 3337 Folio l48/subject
to Mortgage No.2042284 Together with all buildings,
improvements, equipment, fixtures and gppliances
owned or controlled by the Lessor and located
thereon or on some part thereof or to be erected
or installed by the Lessor thereon, all rights,
alleys, rights of way, easements, appurtenances
thereunto belonging or in anywise appertaining,
and all rights of the Lessor in and to any public 30
or private thoroughfares abutting the above
described premises (all bei hereinafter referred
to as the "demised premises") TO BE HELD by the
Lessee for a term commencing on the 30th day of
November 1964 and ending on the 30th &y of
November 1979

Subject to the following powers, provisos,
conditions, covenants, agreements and restrictions
that is to say:-

1. The Lessee sheall, subject to the provisions of
Clause 4 hereof, pay to the Lessor as rental for 40
the demised premiges the joint smounts shown in

Clauses "A" and "B" as follows:-

"A" For each year during the term of this lease
or any extension or renewal thereof a cash
rent of One pound (£1.0.0.) per year.
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33.

"B" A sum equsl to three pence (3d.) per gallon on

In the

all petrol (not including naphthas, distillates, Supreme Court

kerosene and other like products not custom-
arily used in motor vehicles) delivered by the
Lessee to the demised premises for sale

All rental herein provided for in Clause "A"
shall be payable yearly in advance on the

first day of that year/month and rental payable
under Clsuse "B" 1 be due and payable on or
before the Fifteenth (15th) day of the
sucseeding calendar quarter during which
petrol is delivered as aforesaid. All rental
payments msy be made dy cheque payable and
delivered to the Lessor at Bridge Road Para
Hills, or by mail, at Bridge Road, Para Hills
South Australis.

Unless otherwise designated herein, all rental
pPayments may be made by cheque delivered to
the Lessor or mailed to the Lessor at his
address herein shown.

2. The following powers, provisos, conditiomns,
covenants, agreements and restrictions shall be and
in eddition to and without prejudice to those
contained in or implied by the Real Property Act
1886-1963 except in so far as the same are
expressly or by necessary implication, negatived,
altered, varied or modified by these presents.

3 The Lessse covenants with the lLessors:

(a) To pay the rent hereby reserved in the
menner hereinbefore mentioned except as
hereinafter provided.

(b) To yield up the premises at the determin-
ation of this lease or any extension or
renewal thereof.

4, The Lessor covenamts with the Lessee:

(a) That the lessee paying the rent hereby
reserved and performing the covenants on its
part herein contained shall snd msy peaceably
possess and enjoy the demised premises for
the term heredy granted and sny extension or
renewal thereof without any interruption or
disturbance from the Lessor or any other
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(b)
(c)

(@

(e)

(£

4.

person or persons lawfully claiming by,
through, under or in trust for him.

Deleted.

That the Lessor will at all times insure and
keep insured all buildings and other improve-
ments which during the term hereby granted or
any extension or renewal thereof may be upon
the demised premises from loss or damage by
fire, storm, tempest or any other cause
whatever in the full replacement value thereof 10
in an insurance company of good repute and
will promptly pay all premiums and sums of
money necessaxry to keep on foot the said
insurance and further will on demand produce
to the Lessee the policy or policies of such
insurance and the receipt for every such

payuent.

That the Lessor will, upon receipt of the

moneys payable snd/or recoverable under and

by virtue of the insurance referred to in the 20
preceding covenant 4(c) hereof, forthwith lay

out and expend the same in carrying out and
completing the work of rebuilding, reinstating,

and replacing any destroyed or damaged building

or buildings or other improvements in at least

as good a condition as they were in before the
happening of such loss or damage.

That in the event of such moneys as are

mentioned in the last preceding covenant being
insufficient to pay the cost of rebuilding, 30
reinstating, or replacing any destroyed or

damaged building or buildings or other

improvement in order to put the same in at

least as good a condition as they were in

before the happening of such loss or dsmage,

as provided in and by such covenant, then the
Lessor shall and will make good the deficiency
between the amount received under and by virtue

of such insurance and the actual cost of re-
building, reinstating, or replacing any 40
building or buildings or other improvements

as aforesaid.

That ip the event of such loss or damage
rendering the demised premises in the opinion
of the Lessee inoperable as a petrol service
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station, the obligation of the Lessee to pay
rent hereunder shall cease until the
destroyed or damaged building or buildings
or other improvement shall have been rebuilt,
reinstated, or replaced to at least as good
a condition as they were in before the
happening of such loss or damage.

(g) That in the event of any destroyed or damaged
building or buildings or other improvement
not being rebuilt, reinstated, or replaced in
at least as good a condition as they were in
before the happening of such loss or damage
within three months of the date of such loss
or damege, the Lessee shall have the right at
its option either to terminate this lease or
to carry out such rebuilding, reinstating, or
replacing as aforesaid and to apply accruing
rentals in reimbursing itself for the cost of
carrying out such rebuilding, reinstating, or
replacing until it has been fully reimbursed.
Provided that if this lease shall be termin-
ated for any reason whatsoever before the
Lessee has been fully reimbursed the balance

of such cost shall be a debt due by the ILessor

to the Lessee and be payable forthwith on
demand.

(h) That the Lessee may at any time during the
term hereby granted or any extension or
renewal thereof, assign this lease or sublet
or licence the demised premises or any part
thereof without the consent of the Lessor
provided the Lessee shall remain fully
responsible for the payment of rent hereunder
and for the performance of all of the other
terms of this lease.

(i) That the Lessor shall pay all rates, taxes,
and assessments imposed or charged upon or
in respect of the demised premises.

S The Lessor hereby sets over and assigns unto
the Lessee, with right of the Lessee to Treassign
to others, all of the Lessor's licences, consents,
and permits to maintain and operate a petrol
service station on the demised premises, such
assignment to be effective only during the term

of this lease and all renewasls and extensions
thereof,
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O The Lessee, snd any assignee or sub-lessee or
licensee, is expressly given the right at any time
during the term of this lease, or any extension or
renewal thereof, and for a period of thirty (30)
days after the termination of this lease or any
extension or renewasd thereof,any lapse of time or
otherwise to enter upon and remove from the
demised premises any equipment heretofore or
hereafter purchased or placed by it or any of then
upon the demised premises, but shall not be
obliged to do so.

7. The Lessee shall have the right at its own

cost to rearrange or remodel or comstruct such
buildings, driveways, and improvements and install
such equipment, fixtures, fittings and to «ect,

fix, suspend or paint such advertising signs or
exhibits or materials and to repaint, alter or
remove sny of the same on the demised premises or
any part thereof as it may deem desiregble or
necessary for the use of the demised premises herein
authorised. All such buildings, drivewsys,
improvements, fixtures, or fittings upon the
expiration of this lease or upon sooner cancellation
or termination thereof shall not be removed by the
Lessee but shall be yielded up to the Lessor upon
such expiration, cancellation or termination.

8. The Lessor will keep the demised premises in
good and sufficient condition and mpair during the
whole of the term hereof and any renewals or
extensions thereof and shall mske any and all
repairs, alterations or improvements thereto which
may be required by any Government (whether Federal
or State), Municipal, Health or other public or
statutory authority or body. Should the Lessor
fail or refuse to mske immediately any such repairs,
alterations or improvements, the Lessee shall have
the right at its option to make such repairs,
alterations or improvements at the expense of the
Lessor whereupon the lLessee is hereby authorised
to deduct same from any rents or other amounts
payable to the Lessor or may require the Lessor on
demand to reimburse the Lessee therefor in whole
or in part; or the Lessee may at its option
terminate this lease forthwith. The Lessee shall
have the right to paint the emtire building but
shall not be obliged to do so.

S. In case the Lessee shall desire to determine

10
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30
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the term hereby granted at the end of the first

ten years thereof, and shall give to the Lessor

not less theamn three months' notice in writing of
such its desire, then immediately on the expiration
of such ten years the present demise sheall cease
and determine but without prejudice to the rights
and remedies of either party against the other in
respect of any antecedent claim or breach of
covenant.

10.

(a) It is agreed that should the Lessor at
sny time during the term of this lease, or
any extehsion or renewal théteof, treceive

an offer to purchase the demised premises or
any part thereof, or any premises which
includes the demised premises and desires to
accept such offer, or should the Lessor
during amy such time meke an offer to sell
the demised premises, or any part thereof,
or any premises which includes the demised
premises, the Lessor shall give the Lessee
ninety (90) days' notice in writing of such
offer gsetting forth the name and address of
the proposed purchaser, the amount of the
proposed purchase price, and all other terms
and conditions of such offer and the Lessee
shall have the first option to purchase the
premises, which are the subject of the offer,
by giving written notice to the Lessor of its
intention to purchase within the said ninety
(90) dey period, at the same price, and on
the same terms of any such offer, it being
understood that in the event of the Lessee
not giving notice of its intention to
exercise such option to purchase within the
said period this lease and all of its terms
and conditions shall nevertheless remain in
full force and effect and the Lessor and any
purchaser or purchasers of the demised
premises, or any part thereof, or any
premises which includes the demised premises,
shall be bound thereby and in the event that
the premises set forth in the offer are not
sold for any reason, the Lessee shall have
upon the same conditions and notice the
continuing first option to purchase the
demised premises, or any part thereof, or any
premiges which include the demised premises
upon the terms of any subsequent offer or
offers to purchase or sell.
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have the right at any time to redeem for the Lessor
any mortgage, taxes, rates, or other liens upon the
demised premises in the event of default of payment

38.

In the event of the said option being exer-
cised the Lessor will simultaneously with the
payment of all purchase moneys payable in
respect thereof, sign and deliver to the
Lessee a duly executed registrable Conveyance
or Transfer as the case may be of the demised
premises bei sold, together with all docu-
ments or Certificate or Certificates of Title
thereto, free from all encumbrances and
tenancies whatsoever except this Lease.
Settlement of the purchase money and
Conveyance or transfer to the Lessee shall be
made within a reasonable time from the said
date of exercise and neither party shall be
in default until after written demand for
performance shall have been made by the other
party. This Lease shall be cancelled as of
the date of settlement and taxes, rates and
other current expenses and rent hereunder

shall be adjusted as of the date of settlement.

The ILessor covenants that the Lessee shall

by the Lessor and to apply accruing rentals in re-
imbursing itself for the cost of such redemption
as aforesaid, or may require the Lessor on demand

to reimburse the Lessee.
Lease shall be terminated for any reason whatsoever

Provided that if this

before the Lessee has been fully reimbursed, the
balance of such cost shall be a debt due by the
Lessor to the Lessee and be psyable forthwith on
demand.

12.

In the event of the Lessee, its assignee, sub-

lessee or licensee being unable to obtain from any
municipal or other public or statutory authorities
any permit, licence, or consent necessary in the
sole opinion of the Lessee for the operatiom of a
petrol service station upon the demised premises
or in case any such permit, consent or licence if
obtained be afterwards revoked not through the
fault of the Lessee, its assignee, sub-lessee or
llcensqe or if the use of the demised premises be
restrained or enjoined by judicial process then

in such event, or any of them, the Lessee shall
have the right to cancel this Lease by giving the
Lessor at least ten (10) days' notice in writing
of its intention so to do.

10
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13. The Lessor agrees that the ILessee shall have
the right to use the demised premises, asmong other
things, for the purpose of operating thereon a
petrol service station and for the sale of tyres,
tubes, batteries and asutomobile accessories or
any other lawful purpose, and if any such use
shall be forbidden, interfered with, limited, or
prevented by any Act of Parliament (whether
Federal or State) or any regulation thereunder or
by any Municipal, Health, or other public or
statutory authority or body, or by requests of any
governmental suthority, by war conditicms, or by
any contingency beyond the control of the Lessee,
its assignee, sub-lessee or licensee or if by
reason of any similar restriction, limitation,
interference or prohibition, the Lessee or its
assignee shall be unable to obtain adequate
supplies of petroleum products essential to the
profitable use of the demised premises for any of
the purposes stated, or if because of any request
or order of any municipal, local or governmental
authority (whether State or Federal) the sale of
petrol from the demised premises is substantially
curtailed in the opinion of the Lessee, then and
in such event, or any thereof, the Lessee shall
have the right to cancel this Lease by giving the
Lessor at least ten (10) days' notice of its
intention so to do.

14. 1In the event of the Lessee holdi over
beyond the expiration of the term herein provided,
or any renewal or extension thereof, it is
expressly understood and agreed that it shall
hold over on a month to month tenancy only, at

the same rental and upon the same terms and
conditions as are herein contained, so far as they
can be agpplied to a monthly tenancy and either the
Lessor or the Lessee may terminate such tenancy

at any time by giving the other party one calendar
month's written notice of its intention so to do.

15. In the event of any change in grade of any
adjoining streets, alleys, or highways, or in the
event of the demised premises being tsken by or
pursuant to any govermmental or local authority or
body, or through the exercise of the right of
eminent domain, or in the event of any part of the
demised premises or any interest therein, including
but not limited to the right of free access to the
demised premises, being so taken or substantially
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interfered with and the demised premises after
teking or interference in the opinion of the
Lessee not being suitable for the operation of a
petrol service station or any other business
carried on on the demised premises, the Lessee
shall be at liberty to terminate this lease by
giving thirty (30) days' notice in writing of its
intention so to do and shall thereby be relieved
from further liability thereunder, or the Lessee
mgy continue in possession of the remaining 10
portion of the demised premises in which event the
cash rent herein shall be reduced in proportion to
the reduction in the utilizable area of the
premises, but nothing herein shall be deemed a
waiver of the sole right of the Lessee to any
claim for compemsation or any award for damasges to
it or to its leasehold interest caused by such
taking, whether made separately or as a part of a
general award. The Lessor shall on the written
request of the Lessee, forthwith carry out at the 20
expense of the Lessor any regrading of the demised
premises and agpproaches thereto, necessary to make
the demised premises conform to any change in
grade of any adjoining streets, alleys or highways.

16. That in case the rent hereby reserved or any
part thereof shall be in arrear and unpaid for the
space of one month next after any of the days
appointed for pasyment thereof, or if the Lessee

shall neglect or fail to perform and observe any

of the covenants, conditions or agreements 30
contained or implied in this Instrument which on

the part of the Lessee are to be performed and
observed, or if the Lessee goes into voluntary
liquidation (except for the purpose of reconstruction)
or compulsory liquidation, the Lessor may re-enter
upon the demised premises and re-possess the sane

as of its former estate and expel the Lessee and
those claiming through, under or in trust for the
Lessee and remove the effects of the Lessee without
being taken or deemed guilty of any manner of 40
trespass, and thereupon the term hereby granted

shell if the Lessor so elects, absolutely determine
but without prejudice to any claim which the Lessor
may have against the Lessee in respect of any

breach of the covenants and agreements on the part

of the Lessee to be observed and performed.

17. It is further understood and agreed that all
notices given under this Lease shall be deemed to
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be properly served if delivered in writing In the
personally or sent by registered mail to the Supreme Court
Lessor at the address shown in the first un- of South
numbered paragraph of this lL.ease or where rent Australis
hereunder was last paid or to the Lessee at its ——
office at 38-40 Currie 8treet Adelaide South No.1l0
Australia. Date of service of a notice served by Annexure "E"
mail shall be the date on which such notice is to Statement
deposited in a post office. of Agreed

18. The Lessor and the Lessee agree that this ﬁgﬁgga;dum
Lease is not in consideration for or dependent of Lease

or contingent in any manner upon any other 19th May 1966
contract, lease or agreement between them and that (continued)

the term, rental or other provisions of said Lease
are not intended by said parties to be tied in
with any other such contract, lease or agreement,
but on the contrary this Lease and all of its
provisions are entirely and completely independent
of any other tramsaction or relationship between
the Parties.

19. This Lease embodies the entire agreement
between the parties hereto relative to the subject
matter hereof, and shall not be modified, changed

or altered in any respect except in writing and in
the event of any termination of this lease pursuant
to any right reserved by the Lessee herein, all
liability on the part of the Lessee for payment of
rent shall cease and determine upon payment of

rent proportionately to the date of such termination
of this Lease.

20. That except to the extent to which such inter-
pretation shall be excluded by or be repugnant to
the context, the expression "the Lessor" as herein
used shall when there is only one Lessor mesn and
include the Lessor, his heirs, executors, adminis-
trators and assigns and shall where there are two
or more Lessors, mean and include the Lessors and
each and every or any of them, and the heirs,
executors, administrators and assigns of them, and
each and every or any of them, snd shall where the
Lessor is a company or corporation, mean and
include the Lessor, its successors end assigns.
The expression "the Lessee" shall mean and include
the Lessee end its successors and assigns. Words
importing persoms shall extend to and include
Corporations, and words importing the masculine
gender shall extend to and include the feminine or
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In the neuter gender respectively as the case may require,
Supreme Court and words importing the singular or plural number
of Bouth shall extend to and include the plural and singular
Australia number respectively, and references to Statutes and
_— Regulations shall include any Statutes or
No.1l0 Regulations amending, consolidating or replacing
Annexure "EY the seme.
o8 heouod®®®  And the abovenamed AMOCO AUSTRALTA PTY. LIMITED
Facte o HEREBY ACCEPTS this Lease of the demised premises to
Mzgoga;dum be held by it as lessee, subjecp to the conditions,
of Lease restrictions and covenants herein set forth.
%zggt?nag 039°°  DATED the 19th day of May 1966.
THE COMMON SEAL of ROCCA BROS.
G cO. PrY.UID. SEAL
was hereunto ixed in the
presence of:- P. Rocca
Secretary
V. Rocca Director

THE CQMMON SEAL of AMOCO
AUSTRALIA PTY. LIMITED was
hereunto affixed by authority
of the Directors in the
presence of:

George W. Director

P, J. McGrath Secretary

ENCUMBRANCES HEREINBEFORE REFERRED TO
"B"
IMEMORANDUM TO BE ANNEXED TO LEASE

MEMORANDUM made between COMMONWEALTH TRADING BANK

IA (hereinafter calle e ) e
Tirst part ROCCA BROS. MOTOR ENGINEERING CO. PTY.
LIMITED (hereinafter calle e 8sor) of the
second part snd AMOCO AUSTRALIA PTY. LIMITED
(hereinafter calle e Lessee) o e rd part
intended to be annexed to Lease dated the 19th day
of May 1966 from the Lessor to the Lessee
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WHEREBY IT IS AGREED THAT:

(1) Any Comsent of the Bemk to the said lease
shall be withoubt prejudice to the rights powers and
remedies of the Bank under the mortgage referred
to in such consent which shall remsin in full
force and effect as if this consent had not been
given except that so long as the covenants
conditions and provisions of the said lease are
duly observed and performed the Bank will in the
event of the exercise of the power of sale or
other power or remedy of the Bank on default under
the said mortgage exercise the same subject to the
then subsisting rights of the Lessee under the
said lease.

(2) 8o long as the Bank is registered as mortgagee
of the premises demigsed by the said lease the
Lessee shall obtain the comsent or gpproval of the
Bank in addition to the consent or approval of the
Lessor in all cases where under the said lease the
consent or approval of the Lessor is required.

(3) Upon the Bank giving notice to the Lessee of
demanding to enter into receipt of the rents and
profits of the said premises the covenants on the
part of the Lessee expressed or implied in the
said lease shall be deemed to have been entered
into by the Lessee with the Bank, and all the
rights powers and remedies of the Lessor under
the said lease shall vest in and be exercisable
by the Bank until such notice be withdrawn or the
said mortgage be discharged.

(4) The Bank shall ipn no way be bound to perform
and shall not incur any liability in respect of
the covenants and agreements expressed or implied
in the said lease and on the part of the Lessor
to be performed and observed.

(5) Whenever used herein the word "Lessee" shall
mean and include the Lessee his executors
administrators or permitted assigns, the word
"Bank" shall mean and include the Bank and its
assigns.

DATED this 2nd day of November One thousand nine
bundred and sixty six
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SIGNED BY John Stewart ]

effrey the duly constituted) COMMONWEALTH TRADING
Attorney of the Commonwealth) BANK OF AUSTRALIA by
Trading Bank of Australia its Attorney
who is personally known to

me J.S. JEFFREY
LAWRENCE
MORTGAGEE
Justice of the Peace TP/k No.2177746)
THE COMMON SEAL of ROCCA SEAL
BROS. MOTOR ENGINEERING CO.
PIY. ITD. was hereunto P. Rocca  Becretary
affixed in the presence of
V. Rocca Director
THE CQMMON SEAL of AMOCO
AUSTRALIA DPIY. LIMITED was
hereunto affixed in the
D.S.Andersan
presence of Secretary

Director

Commonwealth Trading Bank of Australia being the
Mortgagee under Memorandum of Mortgege No.2042284
of the premises demised by the within lease HEREBY
CONSENTS to such lease as from the registration
thereof.

SIGNED by JOHN STEWART

JEFFREY the duly comstituted) COMMONWEALTH TRADING
Attorney of the Commonwealth) BANK OF AUSTRALIA by
Trading Bank of Australia its Attorney

who is personally known to

me J. S. JEFFREY

LAWRENCE MORTGAGEE

UNDERLEASE No.2775160 to Rocca Bros. Motor
Engineering Co. Pty. Ltd. of the land in
the within Lease N0.2775159 term 15 yerrs
(less one day) from 30.11.1964.

PRODUCED 15.11.1965 at 1l.45 a.m.
J .W.HUGHES DEP. REG. GEN.

— e - e——- .
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EXTENSION No.3645818 of Lease No.2775159
for 5 years from 30.11.1979 with varied
covenants

PRODUCED 20.10.1969 at 11.25 a.m.
K. CONDON
DEP. REG.GEN.

-

e 4 s e S s ——— e = ot g ———— = it st =

EXTENSION No. 3045819 of Underlease No.
2775160 for 5 years (less one day) from
29.11.1979

PRODUCED 20.10.1969 at 11.25 s.mn.

K. CONDON

DEP. REG.GEN.

MEMORANDUM OF LEASE Correct for the

purposes of The
ROCCA BROS. MOTOR ENGINEERING Real Property Act
CO.PIY. LD TESQOR  1886-196%

W' LESSEE PeT! R.W. Piper

Solicitor
MEMORANDUM. A memorial of

the within Instrument No.

2775159 was entered in the

Register book, Vol.3337

Folio 148 the 2nd day of

March 1967 at 11 a.m. o'clock

J W HUGHES
Dapt.Reg.Gen.

Certificate of Registrar-
General, Justice of the
Peace, etc. taki
declaration of attesting
witness.

Appeared before me at
the
day of
one thousand nine hundred and
of

In the
Supreme Court
of South
Australia

No.1l0

Annexure "“E"
to Statement
of Agreed
Facts -
Memorandum
of Lease

19th May 1966
Memorandum
annexed
(continued)



In the Supreme

Supreme Court
of South
Australia

No.1l0

Annexure "E"
to Statement
of Agreed
Facts =
Memorandum
of Lease
19th May 1966
Memorandum

annexed
(continued)

46.

a person known to me and of
good repute, attesting
witness to this instrument,
and acknowledged his
signature to the same, and
did further declare that
the part

executing the same
personally known to him the
said
that the signature to
the said instrument in the
handwriting of the said

and that the
said
did freely and voluntarily
sign the same in the presence
of him the said
and at the time of
sound mind

Signed

Certificate of Registrar-
General, Justice of the
Peace, etc., before whom
instrument may have been
executed by the parties

thereto
Appeared before me at
the
day of
one thousand nine hundred
and of

the part executing the
within instrument, being
person well known to
me, and did freely and
voluntarily sign the same.

Signed PIPER, % &
LOCATION: - SOLICITORS .
~ ADELATDE.
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No. 11

ANNEXURE "F" TO STATEMENT OF AGREED FACTS
emorandum of Underlease

South Australia

AMOCO AUSTRALIA PTY. LIMITED, a Company
incorporated in the Australian Capital Territory
and having its Principal Office in South Australia
at 38-40 Currie Street Adelaide (hereinafter called
"the Lessor") being registered or entitled to be
registered as the proprietor of an estate as lessee
pursuant to the terms of Memorandum of Lease dated
the 19th day of May 1966 whereiu: Rocca Bros. Motor
Engineering Co.Pty.Ltd. is the Lessor and the said
Amoco Australia Pty. Limited is the Lessee subject
to such encumbrances, liens and interests as are
notified by memorandum underwritten or endorsed
hereon in portion of the lamnd comprised and
described in Certificate of Title Register Book
Volume 3337 Folio 148 DO HEREBY SUB-LEASE to Rocca
Bros. Motor Engineering Co.Pty. Ltd. of Bridge
Road Para Hills in the State of South Australia
(hereinafter called "the Lessee") that piece of
land marked "A" in the plan attached hereto being
portion of the land in the said C/T Register Book
Volume 3337 Folio 148 together with the buildings,
fixtures, equipment, machinery and appliances
located thereon, if any, including among others
those listed in the Schedule hereto (all being
hereinafter referred to as the “"demised premises")
To be held by the Lessee for a term of 15 years
(less one day) from the 30th day of November 1964
at the rental hereinafter provided for subject to
the following powers, provisos, conditions,
covenants, agreements and restrictions that is
to say:-

1. The Lessee shall pay to the Lessor as rent
for the demised premises, a cash yearly rental as
set forth in Parsgraph "A" below.

"A" For each year during the term of this lease
or any extension or renewal thereof, a cash
rent of One pound (£1.0.0.) per year.

Except as hereinafter provided, all rent shall
be due and payable at the office of the Lessor at
38~40 Currie Street, Adelaide, South Augtralia.
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The rentel provided for in Paragraph "A" shall be
for one year in advance and shall be due on the
first day of each year.

2. The following powers, provisos, conditions,
covenants, agreements and restrictions shall be
and in addition to and without prejudice to those
contained in or implied by the Real Property Act
1886-1963, except in so far as the same are
expressly or by necessary implication, negatived,
altered, varied or modified by these presents.

3. The Lessee covenants with the lLessor:-
(a) To pay the rent as aforesaid.

(v) To pay ell water, electric light and power
charges, charges for sanitary services,
telephone, gas and other operating expenses
and all licence, permit or inspectian fees
assessed or charged on or in respect of the
demised premises or the use or occupancy
thereof, or the business conducted therein.

(c) To keep the said demised premises together

with the adjoining footpaths and entrance and

exit driveways in good order and repair and
in a clean, safe and healthful condition and
to cowply with all Federal, State and
Municipal laws, rules, regulations and
ordinances with regard to the use and
condition of the demised premises and the
business conducted thereon, and at the
expiration of this lease, or upon sooner
cancellation or termination thereof, to
surrender the demised premises included in
this lease to the Lessor in substantially

as good condition as when received, ordinary
wear and tear, damage by the elements or by
fire, not caused or contributed to by the
Lessee's negligence, excepted.

(d) Not to commit nor suffer waste to be
committed upon additions to the buildings,
structures and equipment now situated or

structures, nor make any permenent alterations

in or the demised premises, and not to erect
on said premises any buildings thereon,
without first obtaining the written consent
of the Lessor
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Not to assign, mortgage or encumber this lease,
or sublet or license or part with possession of
the demised premises or any part thereof.

To permit the Lessor and its agents, architects
and others at any time during normal trading
hours to enter and view the demised premises
and their state of repair and condition snd to
take inventory of the equipment and appliances
therein and to execute and make alterations
and/or additions and construct such buildings,
drivewsays and improvements on the demised
premises and to paint same or smy part thereof
and to erect, fix, suspend or paint such
advertising signs or exhibits or materials and
to repaint, alter or remove any of the same as
the Lessor masy deem necessary or desirable,
provided that the Lessor shall cause the
Lessee as little inconvenience as possible and
shall not be liable to the Lessee for any loss
or damage that the Lessee may suffer either

directly or indirectly through or in consequence

thereof.

To carry on and conduct in a proper manner in
and upon the demised premises during all lawful
trading hours the business of a petrol service
station only and not to use same for any other
business or purpose whatsoever and not during
the continuance of this lease to cease to carry
on the said business without the prior written
consent of the Lessor.

To purchase exclusively from the Lessor all
petrol, motor 0il, lubricants and other
petroleum products required for sale on the
demised premises and not directly or indirectly
to buy, receive, use, sell, store or dispose
of or permit to be bought, received, used,
sold, stored or disposed of at or upon the
demised premises or any part thereof any
petroleun products not actually purchased
by the Lessee from the Lessor provided that
the Lessor is able to supply same.

To purchase at least 8000 gallons of petrol
and at least 140 gallons of motor oil from the

%essor in every month during the term of this
ease.
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Not to be a party or privy to the doing of
any act whereby the goodwill, trade or
business carried on in the demised premises
may be prejudicially affected.

To sell the products supplied by the Lessor
under the usual tredemark or trade names
associated with such products.

Not to display in, on or outside the demised
premises any advertisement or sign which
shall be objected to by the Lessor but will
put up or affix to the demised premises only
such advertisements and signs in relation to
the Lessee's business and in such position as
shall by writing be indicated or spproved of
by the Lessor and of such design and size as
it shall approve of.

Not to do or permit any act or thing which
may be or become a nuisance, damage or
annoysnce to the Lessor or the owners or
occupiers of other property in the
neighbourhood.

Not to hold any auction sale on the demised
premises.

To comply strictly at all times with all the

duties and obligations imposed upon a Licensee
of the petrol pumps or petrol service station

by the Local Authority in which the demised
premisgses are situate or by any Act or regula-
tion for the time being in force affecting
the said petrol pumps and petrol service
station.

Not to commit, omit or suffer to be done,
committed or omitted, emny act, matter or
thing whereby the licences or any renewal
thereof for the time being in respect of the
said petrol pumps or petrol service station
may be allowed to expire or become void or
may be rendered liable to be forfeited,
suspended, taken away or refused or whereby
the Lessee may be disqualified for any
period or permasnently from receiving or
having the licence or any renewal thereof
granted in respect of the said petrol pumps
or petrol service station.
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52.

It is hereby declared and agreed by and

between the Lessor and Lessee as follows:-~

(a)

(v)

(c)

(@

The Lessor agrees to sell to the Lessee and
deliver to the demised premises at the Lessor's
usual list prices to resellers at the time and
place of delivery, the lessee's entire require-
ments of petroleum products. Delivery shall

be made in quantities of not less than the
Lessee's average weekly requirements calculated
over the immediately preceding six weeks.
Deliveries may be made at any such time or
times as the Lessor may in its absolute
discretion determine and the Lessee shall pay
the Lessor in cash for products delivered at
the time of delivery of such products.

In the event of the Lessor being unable for
any reason whatsoever which is, in the sole
opinion of the Lessor, beyond its control to
supply petroleum products as required under
this lease, the obligation to supply such
petroleum products shall be suspended for the
period during which the Lessor is unable so
to supply and the Lessee shall be at liberty
to supply himself from other sources with
sufficient petroleum products but only until
such time as the Lessor shall notify him

that it is prepared to resume such supply snd
the Lessee shall not hold out or offer for
sale such other petroleum products as the
products of the Lessor.

Nothing in this lease shall impose any
obligations upon the Lessor to sell or supply
any such petroleum products to the Lessee
until he shall have paid for any such products
already supplied to him by the Lessor and
otherwise observed and performed the terms
and conditions of this lesse, nor shall a
refusal on the part of the Lessor so to supply
products be deemed a breach of this lease so
as to release the Lesgsee from his obligations
hereunder to purchase exclusively from the
Lessor.

That the Lessee has examined and knows the
condition of the demised premises and
acknowledges that he has received the same

in good order and repair, except as otherwise
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(e)

(£)

(&)

23

specified, and that no representations as to
the condition or repair thereof have been made
by the Lessor or anyone representing the
Lessor.

That nore of the provisions of this lease shall
be construed as reserving to the Lessor any
right to exercise any control over the
business or operations of the Lessee conducted
upon the demised premises or to direct in any
respect the masnner in which such business and
operations shall be conducted, it being under-
stood and sgreed that so long as the Lessee
shall use the demised premises in a lawful
manner as herein provided, the entire control
and direction of such activities shall be and
remain with the Lessee. It is further under-
stood and agreed that the Lessee shall have

no suthority to employ eny persons as agents
or employees for or on behalf of the Lessor
for any purpose, and that neither the ILessee
nor eny other persons performing any duties

or engaging in any work at the request of the
Lessee upon the demised premises shall be
deemed to be employees or agents of the
Lessor.

That the Lessee may, upon the expiration of
this lease or upon its sooner termination or
cancellation, remove any and sll equipment,
tools, containers or machinery belonging to
the Lessee and placed or installed by the
Lessee upon the leased premises.

That the Lessor, its agents and employees
shall not be liable for any loss, damage,
injuries or other casualty of whatsoever

kind or by whomsoever caused, to the person
or property of anyone (including the Lessee)
on or off the demised premises arising out of
or resulting from the Lessee's use, possession
or operation thereof, or from defects in the
premises whether apparent or hidden, or from
the installation, existence, use, maintenance,
condition, repair, aslteration, removal or
replacement of any equipment thereon, unless
due in whole or in part to negligent acts or
omissions of the Lessor, its agents or
employees; and the Lessee for himself, his
heirs, executors, administrators, successors
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(1)

S4.

and assigns, hereby agrees to indemnify and
hold the Lessor, its agents and employees,
harmless from and against all claims, demands,
ligbilities, suits or actions (including all
reasonable expenses and attorneys' fees
incurred by or imposed on the Lessor in
connection therewith) for such loss, damage,
injury or other casualty. The Lessee also
agrees to pay all reasonable expenses and
attorneys' fees incurred by the Lessor in the
event that the Lessee shall make default under
the provisions of this Paragraph.

That this lease and the rights of the Lessee
hereunder are subject to all the terms and
conditions of the lease under which the
Lessor is entitled to the demised premises and
the Lessee will not do or suffer to be done
upon the demised premises any act, matter or
thing which if done or suffered to be done by
the Lessor would castitute a violation of

any of the said terms and conditions and if
for any reason whatsoever the Lessor's tenure
of the demised premises is determined or
surrendered, cancelled or otherwise terminated,
this lease and the term hereby created shall
automatically determine simultaneously there-
with without notice or further act of the
Lessor or the Lessee and without any liability
on the part of the Lessor.

That in case the rent hereby reserved or any
part thereof shall be in arrear and unpaid for
the space of one month next after any of the
days gppointed for payment thereof or if the
Lessee shall neglect or fail to perform and
observe any of the covenants conditions or

agreements contained or implied in this
Instrument which on the part of the Lessee

are to be performed and observed or if the
Lessee commits sny act of bankruptcy or being
a Company goes into wduntary liquidation
(except for the purpose of recomstruction) or
compulsory liquidation or if any execution is
issued against the Lessee or the estate of
the Lessee or if the Lessee being an
individual shall die during the term of this
lease or any extension or renewal thereof,
the Lessor may re~enter upon the demised
premises and re-possess the same as of its
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(k)

(L

(m)

25.

former estate and expel the Lessee and those
claiming through under or in trust for the
Lessee and remove the effects of the Lessee
without being taken or deemed guilty of eny
manner of trespass and thereupon the term
hereby granted shall if the Lessor so elects
absolutely determine but without prejudice
to any cleim which the Lessor may have against
the Lessee in respect of any breach of the
covenants and agreements on the part of the
Lessee to be observed and performed AND it
shall be lawful for the Lessor to execute a
Surrender hereof and the Lessee hereby
irrevocably appoints the Managing Director
for the time being of the Lessor in
Australia Attorney for the Lessee for the
purpose of executing such Surrender.

In the event of the Lessee holding over
beyond the expiration of the term herein
provided or any renewal or extension thereof
it is expressly understood and agreed that
the lessee shall hold over on a month to
month tenancy only, and either the Lessor or
the Lessee may terminate such tenancy at any
time by giving the other party thirty (30)
days' written notice of their intention so
to do.

That nothing in this lease shall be construed
as giving the Lessee the right to use the
Lessor's trade marks, trade names, advertis-—
ing signs or devices or colour schemes except
with the Lessor's consent.

That no waiver by the Lessor of any breach or
non-observance by the Lessee of any of the
covenants, conditions or agreements herein
contained and on the Lessee's part to be
observed or performed shall be or be comstrued
to be a general waiver and such waiver shall
relate only to the particular breach or non-
observance in respect of which it was made.

That no obligation, agreement, or under-
standing on the part of either party to be
performed shall be implied from any of the
terms and provisions of this lease, all
obligations, agreements and understandings
being expressly set forth herein.
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56.

That all notices given under this agreement
shall be in writing and shall be deemed to be
properly served if delivered personally or
sent by certified or registered mail to the
Lessee at the address shown in this Lease or
to the Lessor at its office at 38-40 Currie
Street, Adelaide or as from time to time
directed in writing by the Lessor. The date
of service of a notice served by mail shall
be the date on which the envelope containing 10
such notice is deposited in a post office.

That except to the extent to which such
interpretation shsll be excluded dy or be

repugnant to the context, the expression

"the Lessor" as herein used shall mean and

include the Lessor and its successors and

assigns and the expression "the lessee" as

herein used shall when there are two or more
Lessees mean and include the Lessees and

each and every or sny of them. Words 20
importing persons shall extend to and include
corporations and words importing the masculine
gender shall extend to and include the

feminine or neuter gender respectively as

the case may require and words importing the
singular or plural number shall extend to

and include the plural and singuler number
respectively and references to Statutes and
Regulations shall include any Statutes or
Regulations amending, consolidating or 20
replacing the same.

THE SCHEDULE ABOVE REFERRED TO

X 44 gallon refined products pump

Alemite overhead greasing unit

Gilbarco T332R Amolite pump

Wayne Dual reseller pump Serial No. 537/8
Wayne single reseller pump Serial No. 8975
Gilbarco 4 tap oil bar

Driveway Cabinet

1 Canopy Sign 40
x 3000 gallon underground tank

x 500 gallon underground tank

H frame hoist, Servex

Torch & Oval Sign

Air and Water reel, Alemite

X 100 gallon overhead tank

Brodie flow meter
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4 gallon brake bleeding outfit
12 gallon gear o0il pump

12 gallon gear oil trolley
10 detergent stand

24 x quart lube 0il bottles
4 x pint lube 0il bottles

4 bottle stande

8 lube 0il baskets

1 Iubrication board

48 pourers and caps

1 x 45 gallon 1lub o0il pump

X
X
X
X

1l x 4 gallon automatic transmission fluid pump

And the abovenamed Rocca Bros. Motor Engineering
Co.Pty.Ltd. HEREBY ACCEPTS this lease of the
demised premises to be held as lessee subject to
the conditioms, restrictions and covenants herein

set forth.
DATED the 19th day of May 1966.
THE COMMON SEAL of AMOCO AUSTRALIA
PTY.LIMITED was hereunto affixed
by authority of the Directors in
the presence of:
George W. ? Director
P.J. McGrath Secretary
THE COIMMON SEAL of ROCCA BROS.
MOTOR ENGINEERING PTY.LTD. was
hereto affixed in the presence
of:

V. Rocca Director

P. Rocca Secretary

SEAL
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2775160
Lessor's copy

Correct for the

No. purposes of The Real

MEMORANDUM OF UNDERLEASE

Property Act 1886-1963

AMOCO AUSTRALIA PTY. LIMITED PIPER BAKEWELL & PIPER

LESSOR

ROCCA BROS. MOTOR per:

ENGINEERING CO. PTY. LTD.
LESSEE

MEMORANDUM: A memorial of
the within Instrument No.
2775160 was entered in the
Register Book, Vol. 3337
Folio 148 the 2nd day of
March 1967 at 11 a.m.o0'clock

J .W.HUGHES
Deputy Registrar-General

Certificate of Registrar-
General, Justice of the

Peace, etc. taking decla-
ation of attesting witness

Appeared before me at

the day
of one thousand
nine hundred and

of
a person known to me and of
good repute, attesting
witness to this instrument,
and acknowledged his signature
to the same, and did further
declare that
the part executing the
same personally known
to him the said
that the signature to the
said instrument in the
handwriting of the said

and that the
said
did freely and voluntarily
sign the same in the
presence of him the said

and at the time of
sound mind.

Signed

R.W. Piper
Solicitor.
10
20
30
40
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Certificate of Registrar-
General, Justice of the
Peace, etc. before whom
instrument may have been
executed by the parties

thereto
Appeared before me at
the
day of
one thousand nine hundred and
of
the

part executing the

within instrument, being

person well known to me, and PIPER, BAKEWELL &
==="prOER,

did freely and voluntarily
sign the same. SOLICITORS,
~ADELATDE.

Signed

No. 12

ANNEXURE "H" TO STATEMENT OF AGREED FACTS

SOUTH AUSTRALIA

MEMORANDUM OF AGREEMENT dated the Fifteenth deay
o eptember made BETWEEN ROCCA BROS.MOTOR
ENGINEERING CO. PTY. ILD. of Bridge Road Para Aills
e lessor an STRALIA PTY. LIMITED of
38-40 Currie Btree elalde e lessee under and
by virtue of the Memorandum of Lease No. 2775159
registered over portion of the land comprised in
Certificate of Title Register Book Volume 3337
Folio 148 SUBJECT to Memorandum of Mortgage No.
2642284 Memorandum of Lease No. 2775159 Memorandum
of Under Lease No. 2775160 and Memorandum of
Mortgage No. 2775161 WHEREBY it is agreed that
the term of the said Memorandum of Lease shall be
extended for five years from the 30th day of
November 1979 upon the same terms and conditions
as are expressed or implied in the said lMemorandum
of Lease except

1. that the alterations and additions to the
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o0.

lessors premises agreed upon between the
Lessor and the Lessee are to be carried out
by the Lessee at its own cost and expense in
all things and

2. that for the period of this extension the sum
payable to the Lessor under Clause 1 "B" will
be at the rate of four cents (O.4) per gallon
in lieu of 3 pence per gallon mentioned in
the said Memorandum of Lease.

It is also agreed that this extension shall have 10
the same force and effect as if it were endorsed

on the said Memorandum of Lease pursuant to

Sgctions 153 and 154 of The Real Property Act 1886-
1967.

THE COMMON SEAL of ROCCA BROS.
MOTOR ENGINEERING CO. PTY. LTD.
was hereunto affixed in the
presence of:

SEAL

V. Rocca Director P.A. Rocca
Secretary 20

THE COMMON SEAL of AMOCO
AUSTRALIA PTY. LIMITED was
hereunto affixed by authority
of the Board of Directors in
the presence of:-

Director Assistant Secretary

COMMONWEALTH TRADING BANK OF AUSTRALIA being the
Mortgagee under NMemorendum of Mortgage No.2642284
of the premises demised by the within Lease gg&gg;
CONSENTS to the said Extension of Lease from the
said date on the same terms and conditions as the
first lease except as are hereinbefore varied.

30

SIGNED by COMMONWEALTH TRADING

the duly constituted Attorney BANK OF AUSTRALIA

of the Commonwealth Trading by its Attormey

Bank of Australia who is

personally known to me LIONS
Mortgagee

Justice of the Peace 40



EXTENSION OF LEASE In the
LISSEE'S COPY Supreme Court
of South
ROCCA BROS. MOTOR ENGINEERING Correct for the Australis
CO. PTY. ITD. Lessor purposes of The e
ANOCO AUSTRALIA PTY. LIMITED jgas jo0ReTty Act No.12
Lessee Annexure "“F"
TIPER AKEWELL to Statement
MEMORANDUM:~ A Memorial of "—tpm"? P of Agreed
Pty Facts -
the within Instrument No. Extension of
10 3045818 was entered in the per: R.W.Piper Leagesm °
Register Book, Vol.3337 15th September
Folio 148 on the 27th day of SOLICITORS 1369 p
October 1969 at 11 o'clock. (continued)
K. CONDON

Deputy Reg.Gen.

Certificate of Registrar-
General, Justice of the
Peace, etc. before whom
instrument may have been

20 executed by the parties
thereto
Appeared before me at FEES PAID
the
day of one thousand

nine hundred and
the within described

the part executing the
within instrument, being
person well known to me, and

30 did freely and voluntarily
sign the same.

Signed

Certificate of Registrar-
General, Justice of the
Peace, etc., before whom
instrument may have been
executed by the parties
thereto

Appeared before me at
40 the
day of one thousand
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nine hundred and
the within described

the part executing the
within instrument, being
person well known to me

end did freely and voluntarily
sign the same.

Signed

Certificate of Registar-
General, Justice of the
Peace, etc., taking
declaration of attesting
witness.

Appesred before me at
the
day of 19

(herein called "the Witmess")
a person known to me and of
good repute attesting witness
to this instrument and acknow-
ledged the signature of the
Witness to the same and did
further declare that

within
described (herein called
"the Signatory") the party
executing the same is
personselly known to the Witness
that the signature to the said
instrument is in the hand-
writing of the Signatory and
that the Signatory did freely
and voluntarily sign the same
in the presence of the Witmess
and the Signatory was at that
time of sound mind.

Signed
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No. 13

ANNEXURE "J" TO STATEMENT OF AGREED FACTS
ension o ndaer lLease

SOUTH AUSTRALIA

MEMORANDUM OF AGREEMENT dated the Fifteenth day of
eptember made AMOCO AIUSTRALIA PTY.
LIMITED of 38-40 Currie Street Acelaide e lessor
and ROCCA BROS. MOTOR ENGINEERING CO. PTY. LIMITED
of Bridge Roa ara Hills e lessee under an
virtue of Memorsndum of Under Lease No. 2775160
registered over portion of the land comprised in
Certificate of Title Register Book Volume 3337
Folio 148 SUBJECT to Memorandum of Mortgage No.
2642284 Memorendum of Lease No. 2775159
Memorsndum of Under Lease No. 2775160 and
Memorandum of Mocrtgage No. 2775161 WHEREBY it is
agreed that the term of the said Memorsndum of
Lease shall be extended for five years (less one
day) from the 29th day of November 1979 upon the
same terms and conditions as are expressed or
implied in the said Memorandum of Under Lease;
It is also agreed that this extension shall have
the same force and effect as if it were endorsed
on the said Memorandum of Lease pursuant to
Sections 153 and 154 of The Real Property Act
1886-1967.

THE COMMON SEAL of AMOCO AUST
PTY. LIMITED was hereunto affixed

by ;utEorlty of the Board of

Directors in the presence of:-

Karl Mueller F. A. Cassel

Director Secretary
THE COMMON SEAL of ROCCA BROS. )
MOTOR ENGINEERING CO. PTY. LTD. was)
hereunto affixed in the presence of)
V. Rocca Director P.A. Rocca
Secretary

COMMONWEALTH TRADING g@%K OF AUSTRALIA being the
ortgagee under Memorandum of Mortgage No. 2642284
of the premises demised by the within Under Lease

HEREBY CONSENTS to the said Extension of Under

Tease Trom the said date on the same terms snd
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conditions as the first under lease.

SIGNED by

the duly constituted Attorney
of the Commonwealth Trading
Bank of Australia who is
personally known to me

Jugtice of the Peace.
3045819

EXTENSION OF UNDER LEASE
Lessor's Copy

AMOCO AUSTRALIA PTY. LIMI%EQ
ssor

ROCC% BROS. MOTOR ENGINEERING
. o R Lessee

—

MEMORANDUM:~ A Memorial of
the within Instrument No.
3045819 was entered in the
gzgister Book, Vol.3337 Polio
148 the 27 deay of October 1969
at 11 o'clock.

K. CONDON
Dep.Registrar-
General.

Certificate of Registrar-
General, Justice of the
Peace etc., before whonm
instrument msy have been
executed by the parties
thereto

Appeared before me at
the
day of one thousand
nine hundred and
the within described

the part executing the
within instrument, being
person well known to me, and
did freely and voluntarily
sign the sane.

Signed

COMONWEALTH
TRADING BANK OF
AUSTRALIA by its
Attorney

LYQONS.
Mortgagee

10

Correct for the
purposes of The
Real Property Act
1886-1967

PIPER BAKEWELL &
— PIPER

per: R.W. Piper 20

SOLICITORS
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Certificate of Registrar-
General, Justice of the
Peace, etc., before whom
instrument may have been
executed by the parties
thereto.

Appeared before me at
the
day of
one thousand nine hundred and
the within described

the part executing the
within instrument, being
person well known to me and
did freely and voluntarily
sign the same.

Signed

Certificate of Registrar-
General, Justice of the
Peace, etc., taking
declaration of attesting
witness.

Appeared before me at
the
day of 19

(herein called "the Witmess")
a person known to me and of
good repute attesting witness
to this instrument and
acknowledged the signature of
the Witness to the same and
did further declare that

within described (herein
called "the Signatory") the
party executing the same is
personally known to the Witmess
that the signature to the said
instrument is in the hand-
writing of the Signatory and
that the Signatory did freely
and voluntarily sign the same
in the presence of the Witness
and the Signatory was at that
time of sound mind.

Signed
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No. 14

REASONS FOR JUDGMENT OF SUPREME COURT OF
SOUTH AUSTRALIA ON ISSUES 1 and 2 OF WELLS J.

AMOCO AUSTRALIA PTY. LIMITED v. ROCCA BROS. MOTOR
¢o. yry. ”%0. .

Wells J.

In this action the plaintiff Company is
seeking a series of injunctions against the
defendant Compsny the object of which is to
maintain and enforce a trade tie embodied substan-
tially in the sub-lease of a service station
granted by the plaintiff Company to the defendant
Company. The defendant Company maintains that,
however the alleged trade tie is viewed, and in
whatever documents it purports to be embodied, it
is unenforceable because it is in unreasonable
restraint of trade.

The plaintiff Company (which I shall call
"Amoco") which is a large, American based oil
company, with Austrelia-wide operatiomns, is in
business principally as the supplier of petroleun
products to service-stations, garages and filling
stations. It was incorporated in the Australian
Capital Territory on 9 January 1961, and was
registered in South Australia as a foreign company
on 4 December 196l. Its operating headquarters at
all material times has been in Sydney.

The defendant Company (which I shall call
"Rocca') is a proprietary company which (inter
alia) runs its service station on land situated
at Para Hills West. Rocca was incorporated on
10 February 1964; the shareholders are
exclusively members of the Rocca family, snd the
history that was presented in evidence makes it
clear that the service station business, whether
carried on by natural persons or by the proprietary
company, has in fact been controlled by Vincenzo
Rocca, the father, and by Pasquale Rocca (known as
"Pat"s and Gino Rocca (known as "Jim"), who are
Mr. Vincenzo Rocca's sons. Mr. Rocca senior,

Mrs. Rocca, Pat and Jim are the Directors. 1
think it true to say, however, that Mr. Rocca has
stood back in recent years and handed over most of
the management to his sons, although I have the
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impression that Mr. Rocca senior would be appealed
to as an ultimate arbiter should need arise.

The service station is built on land of which
Rocca is the registered proprietor, and which is
subject (inter alia) to a head lease from Rocca to
Amoco and a sub-lease from Amoco to Rocca.

Rocca claims that it is entitled wholly to
disregard the trade tie sought to be enforced by
Amoco, and to make its own arrangements, for the
supply to it of petroleum products, with I.0.C.
Australia Pty. Ltd. (which I shall refer to as
"TI.0.C."). When matters came to a head between
Anoco, I.0.C. and Rocca in the middle of November
1971, Amoco took out a summons for immediate
relief and, on 18 November 1971, I made an order,
based upon certain undertakings given by counsel,
granting injunctions until further order, the
objects of which were to maintain, as nearly as
might be, the existing state of affairs and to
permit the continuance of trading at the Rocca
garage without irreparable harm to the interests
of either party.

The plaintiff's claim endorsed on the Writ
(which is dated 16 November 1971) indicates with
some particularity the structure of contest
between the parties and the conduct on the part of
Rocca complained of by Amoco. Amoco, in substance,
makes the following claims:

(1) For an injunction restraining Rocca from
removing or otherwise interfering with Amoco's
pumps and illuminated signs installed in or
erected on the land on which the service
station is built;

(2) For an injunction restraining Rocca from
constructing, erecting or installing pumps,
signs and other equipment so as to interfere

with Amoco's use and enjoyment of the land;

(3) For a mandatory injunction that Rocca forth-
with remove all I.0.C.'s pumps and equipment
placed in or on the land without Amoco's
consent;

(3A) (Introduced as sn amendment, by leave) - For
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(4)

(5)

(6)

(?7)

(8)

(2

(10

(11)

o8.

a mandatory injunction that Rocca at its own
expense restore all pumps and equipment
belonging to Amoco that were installed
immediately before 15 November 1971;

For an injunction restraining Rocca from

using, without permission, Amoco's underground

tanks or other service station equipment
situated in or on the land;

For an injunction restraining Rocca from
making permanent alterations in the land;

For an injunction restraining Rocca from
assigning, sub-letting, licensing or parting
with the possession of the land;

For an injunction restraining the Roccas from
dealing in, or storing on the land, petroleum
products not purchased from Amoco;

For an injunction restraining Rocca from
displaying in on or outside the land any
advertisement or sign objected to by Amoco;

For en injunction restraining ®occa from
doing anything to the nuisance, damage or
annoyance of Amoco;

For a declaration that the head lease and
the sub-lease are valid and enforceable;

If the plaintiff is not entitled to the
relief claimed in paragraphs 1 -~ 10, for a
declaration that Amoco is entitled to compen-

sation, and to remove its equipment, appliances,

(12)

(13)
(14)

machinery and trade fixtures from the land.
Damages.
Costs.

Further or other relief.

Appropriate references are made to clauses in the
sub-lease.

relief claimed in parsgraphs 1 to 10;

The hearing before me was concernmed with the
by consent
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all other questions were held over until my
decision was given on the principal questions.

The matter was urgent and in the nature of
a test case. 1 accordingly made an order
dispensing with formal pleadings and directing that
the trial of the action should proceed on the basis
of agreed issues, which were duly filed. The
statement of sgreed issues reads:

"l. Is the defendant entitled to assert that the
covenants contained in Memorandum of Under-
lease N0.2665160 or sny of them are in
restraint of trade, and unenforceable?

2. Are the covenants contained in Memorandum of
Underlease No0.2775160 or any of them an un-
reasonable restraint of trade and unenforceable?

% If the covenants in Memorandum of Underlease
No.2775160 or any of them are unenforceable
is the whole of the said Memorandum of
Underlease void?

4, If the said Memorsndum of Underlease is void
is Memorandum of Lease No0.2775159 also void?

5. All questions of consequential relief for
either party arising from the resolution of
the above issues shall be deferred for later
consideration."

It is perhaps not without benefit to all
concerned that the issues were thus contained at
the interlocutory stage because, taking into account
where the onus of proof rests with respect to the
several questions of fact and law yltimately raised,
if formal pleadings had been filed, they would
probably have reached the surrebutter stage or
beyond. No difficulty was encoumtered, however, in
the presentation of the evidence or argument, and I
am now able to set forth dialectically a summary
of the contentions of each party (in the form of
quasi-pleadings):~

Amoco's declaration: Rocca is in breach of
several covenants in the
sub-lease, and appropriate
injunctions should be
granted enforcing compliance
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Rocca's plea:

Amoco's replication:

Rocca's rejoinder:

with those covenantse.

Rocca admits that, as
registered proprietors, it
gave to Amoco what purports
to be a head lease of the
subject land; that Amoco
purported, as head lessee
and sub-lessor, to grant to
Rocca a sub-lease of the
land; and that Rocca has 10
not observed what appear to
be covenants binding on it;
but Rocca says that the sub-
lease (viewed alone, or in
conjunction with the head
lease) is in unreasonable
restraint of trade, and the
relevant covenants are
accordingly unenforceable.

The doctrine of restraint

of trade is not applicable
because Rocca bargained away 20
whatever freedom of trade it

had for the privilege of
acquiring a sub-lease of the
land, over which, prior to

the execution of the sub-

lease, it had no possessory
rights; alternatively,

because, in all the circum-
stances, the business situation
was not one to which the 30
doctrine of restraint of

trade applied.

The doctrine of restraint of
trade is applicable because,
notwithstanding the convey-
ancing devices adopted, or
the intention expressed in
clause 18 of the head leasse
or both, and whatever the
business situation may have 40
been, Rocca was the original
freeholder and had a freedom
recognized by the common law
to carry on its trade without
restraint; and it was by
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Amoco's surrejoinder:
20

Rocca's rebutter:
30

Amoco's surrebutter:
40

71.

virtue of the two leases
(which, for the purposes of
applying the doctrine, ought
to be regarded as one trans-
action - as a colourable
method of imposing what is
in truth a simple trade tie
or solus agreement), and by
virtue of them alone, that
Rocca bound itself as it
did. Rocca stands in the
same position as if, as
tenant in fee simple in
possession, it had entered
into a streight solus
agreement.

Even if the doctrine of
restraint of trade is
applicable (which is dis-
puted) any restraints of
trade embodied in the
covenants of the sub-lease
are reasonable, and evidence
will be relied on to support
the conclusion that those
restraints were reasonable
as between the parties.

Rocca joins issue on the
question of reasonableness
as between the parties, and
will rely on evidence to
show that, whether reason-
able as between the parties
or not, the restraints were
unreasonable as being
contrary to the public
interest.

Amoco joins issue on the
question of public interest,
and says that even if the
doctrine of restraint of
trade applies (which is dis-
puted), and the relevant
covenants are unreasonsble
(which is also disputed)
then either
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(a) the head lease and sub-
lease are severable,
and the head lease
stands; or

(b) such of the covenants
as render the sub-lease
unenforceable are

severable.
Rocca's further Neither the sub-lease nor
answer: the offending covenants can

be severed.

Amoco was registered in South Australia as a
foreign company at the end of 1961, and in 1962
was poised to establish itself in this State as
the marketer of petroleum products. Itis, I think,
safe to say that in 1962 Amoco entered upon a field
of commercial activity where one-brand sales of
petroleum products had become established as a
pattern in our comminity and that it would not have
been, economically, a practical proposition for
Amoco to have tried to break into the market other
than through establishing its own tied service
stations. BSpeaking generally, it was obliged to
take the marketing scene as it found it. From
1962 onwards, sales representatives from Amoco
were busy searching for new outlets. Negotiations
with the Roccas began late in 1963 or early in
1964. The Roccas had no service station then;
indeed the land upon which the Rocca service
station is now established was not purchased till
1963 by Pat Rocca (who subsequently tremnsferred it
to Rocca after its incorporation). The land is
situated in an area that, in 1963, was far from
fully developed. It lies some 12 to 15 miles to
the north of Adelaide to the east of Main North
Road, in the suburdb of Para Hills.

In 1963, Para Hills was planned as a new
housing development area. It had been in existence
for some time, but its progress had suffered a
check by reason of the now legendary Reid Murray
collapse: one of the Reid Murray subsidiaries had
been active building houses in the area. The
Roccas! Para Hills service station site was at the
northern end of the proposed development; another
service station had already been established at
the southern end; there was no housing in the
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immediate vicinity; and Bridge Road, on which the
site abutted, was formed but not sealed. Although,
of course, speaking generally, development in the
area was inevitable, nevertheless the patterm, the
rapidity, and the regularity, of that development
was unpredictable.

Anoco was not the only supplier with whom the
Roccas were in treaty. Somewhere near the end of
1963 they (I use the word "they", although negoti-
ations were sometimes conducted by one, sometimes
by two, and sometimes by all three) hed met
representatives of B.P., but their discussions
had come to nothing. As the result of their talks
with Amoco officers, it was decided that the
Roccas would, to use a neutral phrase, join forces
with Amoco in the establishing of a service
station at the Para Hills site and the selling of
Amoco's petroleum products. It was generally
agreed that Rocca would be responsible for
erecting the service station; that Rocca would
enter into an engagement that it would sell from
the service station only the petroleum products of
Amoco; that Amoco would lend to Rocca certain
Plant and equipment to store and sell its products,
and would instal that plant and equipment on the
site; and that the two companies would both promote
end advertise the service station as the vendor of
Amoco products. The Roccas were insistent
throughout that they would not part with the
ownership of the site.

As part of this general agreement, which
seems to have been reached about the middle of
February 1964, the parties executed (if that is
the right word) a Reseller Trading and Rebate
Agreement. It was plainly not regarded as defini-
tive, and was incomplete in a number of respects.
I do not need, I think, to examine this agreement
in detail, because it appears to have been rather
in the nature of a formal declaration of intention
and was, in any event, soon to be superseded by
complete and far more formal documents. To my
mind, it was regarded as a record of an under-
standing, and as an earmest given by Rocca to Amoco
to bind that understanding. It seems to have been
sought by Mr. Nelson, the South Australian Retail
Sales Manager, so that he could send it to Head
Office with his report submitted to obtain approval
to proceed with the new reseller outlet. The
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agreement alludes to a period of ten years, and to
a rebate of % pence per gallon on all petrol
delivered to the premises.

On 19 June 1964, after several talks had been
held between the Roccas and Amoco officers, Amoco
and Rocca executed an agreement for lease and sub-
lease: it was in the form of a master document
(the agreement itself) with snnexures. The
annexures comprised plens snd specifications, an
equipment and loan agreement, a form of head lease,
and a form of sub-lease. This is an important
document, snd was the first to create formally
binding legal relations. It is mnecessary to
examine it in detail because counsel disagreed
both as to its interpretation and as to its
significance and operation.

After reciting that Rocca ("the lessor") was
registered as the proprietor of the site described
(as to which something will be said later in this
Judgment), and that the Lessor "desire/d/ to lease
to the Lessee €3m0c07" the land outlined on an
annexed plan "ftogether with the improvements now
and hereafter to be erected thereon ("the demised
premises")" "and also to lease the demised
premises from the Lessee by way of under-lease"
the agreement provided for the performance of
important duties by each of the parties.

Rocca agreed, at its own expense (subject to
certain exceptions), to erect a service station
fit for immediate occupation before 31 March 1965,
in accordance with attached plans and specifications.
Amoco was, however, at its own expense, to carry
out the painting of specified items. Amoco was
given rights of entry to inspect and test workmsn-
ship, and to instal the equipment lent under the
Equipment and Loan agreement. Clause 3 is central
to the agreement and reads:

"32. If the service station shall be completed by
the Lessor on or before the 3lst day of March
1965 in accordance with the stipulations and
conditions hereinbefore contained:-

(a) The Lessor forthwith upon the completion
thereof will grant and the Lessee will
accept and execute a Memorandum of Lease
of the demised premises for the term of
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fifteen years from the date of completion
of the service station or the 3lst day of
March 1965 whichever shall be the earlier
with a right of determining the lease at
the expiration of the first ten years of
the said lease by giving three calendar
months' notice of its intention so to do
at a yearly rental during the said term
of ONE POUND (£1) plus a sum equal to 3d.
per gallon of all petrol (mot including
napthas distillates kerosene and other
like products not customarily used in
motor vehicles) delivered by the Lessee
to the demised premises for sale; and

(b) the Lessee will grant and the Lessor will
accept and execute a Memorandum of Under-
Lease of the demised premises for a term
of fifteen years less one day but subject
to the right of earlier determination by
the Lessee as set out in sub -paragraph
(a) of this Clause at the yearly rental
during the said term of QNE POUND (£1).

The said Memorandum of Lease and Memoramndum
of Under-Lease shall be in the forms annexed
hereto and marked "C" and "D" respectively
with such modifications as the parties may
agree upon or circumstances mgy render
necessary".

It was suggested in argument that the language of
sub-clause (a) of Clause % is equivocal, and that
it is uncertain whether a right of early determin-
ation was vested in the Lessor, the Lessee, or
both. The drafting could, no doubt, have been
improved upon, but I em of the opinion that the
sub-clause impeached is free from doubt. Grammati-
cally, the verb "grant" is placed in a position of
ascendency, and it seems to me that the sense of
it governs both the passage "Memorandum of Iease
of the demised premises" and the passage "with a
right of determining the lease". But if there
were any doubt as to the correct comstruction of
that clause, it would be set at rest, in my
opinion, by a consideration of annexure "C" (form
of head lease). The form of lease contemplated
contains no reference to a right in the Lessor to
determine the lease before the expiration of its
natural term, but clause 8 of that form reads:
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"8.In case the Lessee shall desire to determine
the term hereby granted at the end of the
first or years thereof and shall give to
the Lessor not less than three months' notice
in writing of such its desire then immediately
on the expiration of such or years
as the case may be the present demise shall
cease and determine but without prejudice to
the rights and remedies of either party
against the other in respect of any 10
sntecedent claim or breach of covenant".

and part of sub-clause (h) of Clause 3 of the
annexed form of sub-lease provides:

"... and if for any reason whatsoever the

Lessor's tenure of the demised premises is
determined or surrendered this lease and the

term hereby created shall automatically deter-
mine similtaneously therewith without notice

or further act of the Lessor or the Lessee

and without liability on the part of the 20
Lessor",

Even if Clause 3 of the agreement for lease
were ambiguous, the combined effect of the two
passages just quoted, when read (as they must be)
with that agreement, demonstrate, in my opinion,
that it is Amoco alone in whom the right of early
determination is intended to be vested.

It is clear that, in addition to what was
covenanted for in the agreement for lease, the
parties had arrived at a collateral arrangement, 30
which was implemented from time to time, that
Amoco was to lay out considerable sums on fixtures
and equipment as well as bear certain other
initial costs. The working drawings of the
proposed service station were prepared at Amoco's
expense by its staff in close consultation with
the Roccas. The service station was, on 10
December 1904, given a grand ceremonial opening
consistent with what Amoco would no doubt describe
as its corporate image, and in preparation for 40
that opening Amoco had made a fairly substantial
initial outlay. Pumps, underground tenks, a hoist,
0il bar, air and water reels, snd other accessory
equipment were installed. The first two Amoco
appropriations (which included over #2000 for work
and labour) made before the December opening
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amounted to #7130. Between then and 1969 there
were further appropriations. The total of all
appropriations came to #18,995.

The parties continued to work under the agree-
ment for lease for almost two years. Although it
was recited in that agreement that Rocca was the
registered proprietor of the land, the recital was
inaccurate: at the date of execution, and for
over a year afterwards, the land was in the name
of Pat Rocca. On 6 July 1965 there was produced
for registration at the Lands Titles office a
memorandum of transfer from Pat Rocca to Rocca:
the recital was thereafter true to fact.

On 19 May 1966, a head lease and sub-lease
were executed. The habendum of the lease was
expressed to be for a term commencing on 30

November 1964 and ending on 30 November 1979;
power was given to Amoco, though not to Rocca, to

cancel the lease after the expliration of ten years.
The sub-lease was for a term of fifteen years less
one day from 30 November 19¢c4. I reserve for
later consideration the terms and conditions of
the lease and sub-lease. I pause only to record
the terms of Clause 18 of the head lease, to which
reference has already been made and which was
referred to in argument. That clause reads:’

"18. The Lessor and the lessee agree that
this Lease is not in consideration for or
dependent or contingent in any manner upon

any other contract, lease or agreement between.
them and that the term, rental or other
provisgions of said Lease are not intended by
said parties to be tied in with any other such
contract, lease or agreement, but on the
contrary this Lease and all of its provisions
are entirely and completely independent of any
other trsnsaction or relationship between the
parties".

I shsll deal with that clause later in this
Jjudgment.

In June 1966 a further dual dispensing pump
was installed and the location of an existing pump
was changed. This work was undertaken upon the
initietive and at the request of Rocca but at
Amoco's expense.
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Some six months later (in January 1967) Rocca
sought financial contribution from Amoco towards
the expense of sealing the crossover between the
service station and Bridge Road. The total cost
of this improvement was g4#00, of which Amoco paid
half.

In October 1967, Amoco, at its own expense
and at Rocca's request, repainted the front, sides
and canopy columns of the service station; the
cost was $356. 10

Towards the latter half of 1968, discussims
were held between the Roccas and Amoco officers on
the subject of further expansion. It was pointed
out to Amoco that customer demand at the Rocca
service station tended to be concentrated at
certain pesk periods; that neither the service
facilities nor the holding area was enough to cope
with the peak demand; and that there was repeated
banking up of customers, who suffered inconvenience.
There was, therefore, a danger that customers would 20
be lost to the rival service station at the north
end of Para Hills and to Ampol who, it had been
learnt, was planning to build smother service
station a few hundred yards north of the Rocca
site. Once again, Rocca took the initiative and
sought help from Amoco. As the result of the
discussions, the parties agreed that the lease and
sub-lease would be extended for a further five
years in consideration of Amoco's effecting certain
important aslterations to the service station and 30
increasing the then rebate of 2% cents per gallon
on Rocca's petrol purchases to 4 cents per gallon
during the extended period. Formal extensions of
lease and under lease were executed on 15 September
1969 and duly registered.

In October 1969 Amoco at Rocca's request
moved some tank vent pipes to enable Rocca to build
a tyre store.

Reference has already been made in this judg-
ment to Amoco's appropriations for the purpose of 40
the alterations and improvements just referred to.
In gddition to the tangible property provided, it
seems to me that Rocca received, as the result of
its association with Amoco, certain intangible
benefits. There was considerable dispute as to
the value of those benefits, but it can at least
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be said that in providing them Amoco was acting
consistently with a shared intention that Amoco was
to treat the Rocca service station much as it would
one of its Company owned service stations. On 18
May 1964, Mr. Trevorrow (Amoco's State Branch
Manager) wrote a letter to Mr. Rocca senior in
which he gave expression to that intention. The
letter reads:

"Purther to your previous discussions with
Mr. L.J. Nelson, it is confirmed that it is
the intention of our Compsny to include your
proposed service station at Para Hills in the
sales promotions and sales aid activities
which we may introduce from time to time,
after you commence trading.

This assurance is given to you on the under-
standing that you intend to operate this site,
with regard to driveway service, merchandising
and lubrication procedure, in accordance with
the procedures laid down by our Company which
have been explained to you and agreed upon.

We are looking forward to a long and happy
agsociation with you in your new venture at
Para Hills".

On the whole, I think AmocoO honoured its
undertaking. The expense of a gala opening in
DecemberlggGA (which comprised, inter alia, a three
day "give away programme", a dressing of the site
and extensive advertising and promotion in the
press and by handbills) was shared by Amoco. From
time to time, competitions were run for the
benefit of Company-owned service stations: after
the Rocca business got under way it was included
in these competitions, although, of course, other
privately owned service stations were not. Amoco
representatives kept closely in touch with the
Roccas, and discussed common problems as and when
necessary. There was some dispute as to whether
Amoco included the Roccas in a course run for the
former's retailers: 1 am satisfied that the
Roccas did not in fact attemd such a course, but
I am also satisfied that they could have done so
if they had known about it, and had wished to do
so. The issue on this point, however, though
relevant is not vital.
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During the year 1971, the Rocca family were
starting to chafe under the restrictions imposed
by the trade tie, which at that time purported to
bind them till 1984. The Roccas accordingly
approached the officers of Amoco, seeking a review
of the terms of the agreement. It is enough to
say, at this stage, that talks between them came
to nothing, and the Roccas were left unsatisfied.
Accordingly, they embarked on negotiations with
representatives of 1.0.C. Whether those negotia- 10
tions were undertaken in order to prod Amoco into
favourably considering the review sought for, or
whether the Roccas gave up all ideas of a review,
and decided to emancipate themselves forthwith,
does not clearly appear; what is certain is that
the Roccas passed the Rubicon on Friday, 12
November 1971. On that day, at about 4 p.m., a
letter from Rocca was left at Amoco's offices.

That letter, which was signed by Pat and Jim Rocca,
read:

"We the proprietors of Rocca Bros. Motor
Engineering Co. Pty. Ltd., and the registered
proprietors of the property on which that
business is conducted at 450, Bridge Road,
Para Hills West, require you to remove your
pumps and illuminated sign from those
premises.

This must be done by 11 a.m. on Monday the

15th day of November 1971. In the event of

you not complying with this notice, it is our 30
intention to remove the pumps and sign our-

selves and we may hold your company

responsible for the cost of doing so".

On 15 November 1971, Amoco's solicitors replied
saying it would take legal proceedings unless Rocca
undertook not to act in breach of the underlease.
Rocca failed to give any such undertaking, and
early on Tuesdasy, 1€ Novemner 1971, began to do
what it had threatened to do; workmen continued
with painting snd the exchenge of pumps all day. 40
In the meantime, Amoco had issued its writ, and
had taken out a summons for immediate relief,

which was returnable before me at 3 p.m. By about
4 p.m. an interim injunction, effective forthwith,
had been made, but it was by then too late to
bprevent most of the change~over from being
completed because most of the painting had been
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done, all five Amoco pumps had been removed, and
five 1.0.C. pumps had been erected in their place
of which four had been connected. 1 have no doubt
that Rocca deliberately speeded up the conversion
in order to render the situation as difficult as
possible for a Court to rectify by interlocutory
orders. On the following day, however, inter-
locutory injunctions based upon mutual undertakings,
went some way towards restoring the previous order
of things, and the question for me now is whether
orders for something like the full range of
injunctions and declarations sought should be made,
or whether the whole trade tie must be declared
unenforceable.

The summary of events just concluded
represents, in the main, facts not, or not greatly,
in controversy. It will, in due course, become
necessary to advert to some of the more contro-
versial issues in the case, and to discuss a body
of expert evidence so far not mentioned. Before
turning to those issues and that evidence, however,
it will be helpful to formulate the principles of
law which must govern my decision in this matter.

There is, I think, no real dispute that if
the covenants in the sub-lease are enforceable,
then Rocca is in breach of several of them and,
subject to counsel's submissions as to the form
of order, the injunctions and declaratioms sought
must issue. Certainly counsel for Rocca did not
suggest otherwise. But fundamental to the resolu-
tion of the case is the so-called doctrime of
restraint of trade, its development generally and,
in particular, over the last decade, and its
operation in the social, commercial and ecomomic
conditions of South Australia today. I therefore
move to consider the case law on the subject.

A large number of decided cases were referred
to by counsel, and their expositions during argu-
ment I found most helpful. Those parts of our
unwritten law that derive their strength and
structure from the deeply felt needs and tendencies
of the community, and that are manifested in the
broad principles snd precepts of public policy,
are to be found in a comparatively few leading
judgments which, in their day, were acknowledged
as supreme achievements of the judicial process.
Each of those judgments is characterized by a
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masterly survey of past law, a discemment of the
need to bring a host of precedents within the
compass of a single formula, and an authoritative
exposition of principle that not only represents
the culmination of past developments but supplies
the impetus for progress during succeeding
generations. In the area of restraint of trade
one would be safe in asserting that the first of
such cases was Mitchell v. Reynolds (1711) 1 Peere
Wms. 181 (ccmpare the remarks of Lord Kenyon in
179% in Davis V. Mason (1793) 5 T.R. 118, 120: 101
E.R.69, ¢ and of Tindal C.J. in Hormer v. Graves
(1831) 7 Bing. 735, 741: 131 E.R. ’ .

For the next two centuries there is not, I think,
a single reported decision in which Mitchell v.
Reynolds (supra) is not treated as the fons et
origo of the law on the subject; other authorities
were seen simply as applications of the principles
enunciated by Lord Macclesfield. Nevertheless,
pressures for change were inevitably felt from
time to time; common law and equity developed
along slightly different lines; the range of
business interests and the facilities for travel
and for communication increased enormously. In
1875 the Judicature Acts resolved conflicts
between Common Law and Equity, and soon afterwards,
in 1894, came the Nordenfelt case /18947 A.C. 535
in which Lord Macnaughten was responsible for the
next exhaustive review of the authorities and a
courageous generalization. A group of important
House of Lords cases soon followed - Mason V.

Provident Clot and Su Com Limited /19137
C. ’ elalde case A.C.
781, the Nor egtern 0. case /1914/A.C.461,
Morris v. Sexelb ;IgIE?I A.C. 688 and the
McEllestrim case /I9197A.C. 548 - but in none, I
apprebend, did their Lordships depart from the

principles formulated by Lord Macnaughten, though
some elaboration was undertaken.

But the tempo of social, commercial and
economical change had greatly quickened, new forms
of restraint were devised, and were no sooner
devised than they were challenged; and in 1968
another extensive review_was felt to be necessary
when the Esso case /19687 A.C. 269 reached the
House of Lords. In particular, the relationship
between the doctrine of restraint of trade (which
is essentially part of the law of contract) and
the land law led to an examination of many cases
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(especially those concerning restrictive covenants)
to which it hed never seemed obvious that the doc-
trine had had any sgpplication. ¥rom reports of
those cases, and from the authorities referred to
end discussed in them, I have endeavoured to extract
the principles by which I should be guided, &and,
without more, I set them forth below in a series of
propositions.

1.

There is a public policy as to freedom of trade
and a public policy as to freedom of contract;
it is the Court'!s task to reconcile the demands
of those two policies whers they conflict;

Herbert Morris Ltd. v. Saxelby /19167 1 A.C.
9 [

The public policy as to freedom of contract
requires that men of full age and competent
understanding shall have the utmost liberty
of contracting, end that their contracts when
entered into freely and voluntarily shall be

enforced by courts of justice: DPrinting and
Numerical Registering Co. v. Sampson iIEVSS
oile Qe ’ H an 1 O
Growers Ltd. v. Dering [I92§; % g.;. 574,181.
The public policy as to freedom of trade
ordains that it is in the interest of every
individual member of the community that he
should be free to earn his livelihood in any
lawful msnner, and in the interest of the
community that every individual should have
that freedom; accordingly, at common law,
every member of the community is emtitled to
carry on any trade or business he chooses with
other persons and in such mgnner as he thinks
desirable in his own interests; and inasmuch
as every right connotes an obligation, no
one can lawfully interfere with snother in
the free exercise of his trade or business,
unless there exist some just cause or excuse
for such interference: Adelaide Steamshi

Com) case /19137 A.C.
the %e%roflnagzasg /19667 1 ¢h 146, 180.

Before a contract can be impeached on the
ground that it is contrary to public policy
because one or more of its covenants are in
unreasonable restraint of trade, it must
clearly appear that there was vested in the
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covenantor, before the contract was concluded,
a freedom of the sppropriate kind capable of
being infringed or burdened: the Esso case

/19687 A.C. 269, 309.

In particular, a person buying or leasing
land for the first time had no previous right
to be there at all, and hence had no right to
trade there; when he takes possession of that
land subject to a negative restrictive
covenant with respect to trading he gives up
no right or freedom to trade which he
previously had, and hence is unable to claim
that that right or freedom has been unreason-
ably restrained: the Esso case, supra, at
page 298.

Whether there are other circumstances to which
the doctrine of restraint of trade does not
apply has yet to be determined. (Mr. Jacobs
(for Amoco) advanced sn argument relative to
this part of the law based on the particular
facts of the case which I shall consider in
detail later). :

In general, unless a contract is vitiated by
duress, fruad or mistake, its terms will be
enforced, though unreasonable or even harsh
or unconscionable; a contract that is in
undue restraint of trade, however, is not
unlawful or invalid and may, if there is no
other impediment, be lawfully performed, but
it will not be enforced: the Esso case,
supra, at page 295.

The doctrine of restraint of trade is not
confined in its application to particular
classes of case: the categories of restraint
of trade to which the Common Law applies its
sanctions are not closed: the Esso case,
supra, at pages 295, 306, 331.

But, at any given stage of a community's
development, there are always a number of
contracts or provisions of contracts embodying
restraints of trade that, under contemporary
conditions, have passed into accepted and
normal currency of commercial or contractual
or conveyesncing relations and that, moulded
by the pressures of negotiation, competition
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and public opinion, may prima facie be presumed In the

to be reasonable and hence enforceable; and, Supreme Court
spesking generally, before a Court calls upon of South

the relevant party to justify a contract or a Australia
provision of this kind, the Court must be o—
persuaded that there is some specisal circum- No.l4
stance warrenting the intervention of the

Court: the Esso case, supra, page 332-3. ?ﬁgg;::tﬁgg

The question whether a restraint of trade is Egpggﬁghgourt
unreasonable and the contract in which it is Austrelia on
to be found should be held unenforceable is Issues 1 end
ultimately one of public policy (the Esso 5 of Wells J
case, supra, at page 3%24), and is a question 12th April °
for the Court, to be determined after constru- 1972 P

ing the contract snd considering the circum- (continued)
stances existing when it was made (the Adelaide
Steamship Com case, supra, at page o YAE
accofﬁiﬁeg, %ﬁk qnesflon is not one of fact
upon which evidence is admissible of the -
actual or probable consequences of performing
the particular contract under review - ibid,
page 797.

Among the circumstances fit for consideration
by the Court are the structure, the growth
and the orgsnization of the industry when,
snd with respect to which, the impugned
contract was made; the commercial advantages
and disadvantages likely to be gained and
suffered by the parties by virtue of the
contract in general, and the restraint in
particular; and the relative bargaining
positions of the parties, each to each when
the contract was concluded: the Petrofina
case, supra, per Diplock L.J. passim; an

e Esso case, supra, at page 300.

All restraints of trade of themselves, if
there is no just cause or excuse for their
existence, render the contract in which the
are embodied (subject to rules of severenceg
unenforceable, but the impugned restriction
will be Jjustified if it is held by a Court

to be reasonable - reasonable, that is, in
reference to the interests of the parties
concerned, and reasonable in reference to the
interests of the public: the Nordenfelt case,
supra, at page 565.



In the
Supreme Court
of South
Australia

13'

No.l4

Reasons for
Judgment of
Supreme Court
of South
Australia on
Issues 1 and
2 of Wells J.
12th April
1972
(continued)

14.

15.

86.

There are, in truth, not several criteria,
but one criterion, namely, whether it is in
the interests of the community that the
restraint should, as between the parties, be
held to be reasonable and enforceable; but

in order to arrive at a conclusion as to
reasonableness it has been found practical
and convenient to apply three tests: first,
whether the restraint, at the time it was
imposed, went further than to afford adequate
protectlon to the party in whose favour it
was granted; second, whether it was, at that
time, in the interests of the party restrained;
end third, whether, if the restraint passes
the first two tests, it was, at that tinme,
contrary to the public interest: the Esso
case, supra, at pages 300 and 324.

The doctrine of restraint of trade is one to
be applied to factual situations with a broad
and flexible rule of reason (the Esso case,
supra, at page 331): subject to what is said
about onus of proof in paragraph 15 below,
the Court ought not to hold a contract un-
enforceable unless the defendant makes it

Plainly and obviously clear that the plaintiff's

interest did not require the defendant's
restriction, or that the public interest
would be sacrificed if the proposed restraint
were upheld. In particular, if the contract
was reasonable at the time it was concluded,
the Court is not bound to look out for
improbable and extravagent contingencies in
order to meke it unenforceable: the
Nordenfelt case, supra, at pages 566 and 5%4.

1t appears to have been established - at all
events as a general working rule - that, once
the question of undue restraint of trade has
been fairly raised, the onus of establishing
that a restriction is no more than reasonable
in the interests of the parties is on the
person who seeks to rely on it; if that person
discharges that onus, the onus of proving that
the restriction is against the public interest
generally lies on the party who impeaches the
restriction:

ion: Morris v. Saxelby, supra, at
pages 700, meTm—zm .
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Before dealing with the cardinal issues in the
case it will be convenient to turm now to certain
subsidiary issues arising from the review of fact
and law just completed.

Counsel for Rocca (Mr. Elliott) cross-
examined at length and led a large body of testimony
in order to show, if I understaend his contentions
aright, that the Roccas were the victims of over-
reaching on the part of the Amoco officers with
whom they dealt - more precisely, that, by
suppressio veri and misrepresentation falling very
little short of fraud, those officers deliberately
sllowed the Roccas to arrive at a total misunder-
standing of the nature of the lease and sub-~lease.

Mr. Rocca senior and his two sons united in
deposing to their having been induced to believe
that the term of the trade tie was not fifteem but
ten years -~ perhaps less - and that the lease-sub-
lease arrangement was only "Amoco's way of doing
things" and was, in substance, no different from
what is sometimes called the straight trade tie -
in other words, the solus agreement in which the
creation of interests in land find no place.

It must be borme steadily in mind, when
endeavouring to decide how that evidence is to be
used and what weight it can bear, that, so far as
the correspondence, the testimony and the pleadings
show, the Roccas have never once alleged fraud,
misrepresentation, mistake, or duress, nor have
they invoked the plea of non est factum or put
forward an allegation that resembles that plea.

It did not distinctly sppear - I should
certainly not be prepared to find - that the Roccas

or any of them were attempting to deceive the Court:

every now and again each of them did seem to me to
be protesting too much, but, on the whole, they
were trying, I think, to give the best narration
they could of the events leading up to the
execution of the lease and sub-lease. But 1
formed the clear impression that, sub-consciously
at all events, their several recollections were
greatly coloured by their indignation at Amoco's
refusal, in 1971, to rewrite the terms of the lease
and sub-lease. It may well be that, in 1964, they
did not pasuse and examine in detail the terms of
the agreement for lease or, some two years later,
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the lease and sub-lease. But I find myself totally
unpersuaded that the Roccas were incapable of
looking after themselves, or that they failed to do
80 because they were bemused or misled by the tactics
of the Amoco officers. What, to my mind, presents
an insuperable obstacle to the claim that the Amoco
officers imposed upon the Roccas is the evidence
pointing clearly to the conclusion - end I so find -
that before the agreement for lease was executed
the Roccas were, to the knowledge of the Amoco
officers, referred to a firm of solicitors for
advice as to the undertaking upon which they were
about to embark. I am willing to assume that the
person who in fact advised the Roccas was a clerk
in the solicitor's office. In my view, however,

it is not the skill and assiduity with which legal
advice was tendered to the Roccas that is signifi-
cant, but the knowledge by Amoco officers that the
Roccas were obtaining advice. The significance of
that knowledge becomes apparent when the circum-
stances in which the agreement for lease wes
executed are considered. At that time, the Roccas
and Amoco were negotiating for agreement as to the
terms on which, on the one hand, Roccas would
accept some sort of trade restriction in returm for
supplies of petroleum products from Amoco and, on
the other hand, Amoco would, in return for a trade
tie, furnish to the Roccas petroleum products for
sale at the service station on favourable -
conditions that included a rebate. Each side had
certain strengths but was also, to some extent,
vulnerable. The Roccas had one in their team who
had served his apprenticeship in a gerage and was
able to set up in the business of executing
mechenical repairs; they had available a promiging
slte; and they had a reasonable capital on which to
draw: but they realized that it was, to all
intents and purposes, impossible to set up a
service station unless they could interest ome of
the major oil companies in becoming their supplier.
The Company had substential resources asnd a
flexibility of approach, but realized that it could
not expand unless, in the face of competition from
other oil companies, it could find retailers
willing to accept a trade tie in consideration of
Amoco's becoming their sole supplier. In those
circumstances, one would suppose that each side
would be careful to avoid anything that could be
regarded with suspicion or distrust by the other
side. But, notwithstanding these facts, which are

10
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not really in dispute, Mr. Elliott urged me to
arrive at a finding which (stated bluntly) amounted
to this: that notwithstending that, in discussions
between the Roccas and Amoco's officers, it was
agreed that the initial term would be ten years,
with a right of renewal, vested in each party, for
a further five years, and that the trade agreement
would be a straight trade tie, Amoco set out to
impose upon the Roccas by producing a draft agree-
ment for lease in which there was reference to a
proposed term of fifteen years, and pursuant to
which the effective trade tie would be embodied in
covenants contained in a sub-lease that was part of
a lease-sub-lease arrangement. Now, it is true
that Mr. Nelson reported, in his submission dated
19 February 1964 to Amoco head office (referred to
above), that "Rocca Bros. have agreed to us securing
the site by way of a lease-lease-back agreement for
a period of 10 years with a right of renewal for a
further 5 years." 1t msy be that the Amoco head
office construed that as implying that the right of
renewel was to be given to Amoco alone. But even
if it was not so understood, the head office were
not bound to accept the proposel in its entirety,
or reject it in its entirety. It was open to Amoco
to enswer what was, in effect, an offer by a
counter offer. There is no suggestion that Amoco
snatched at a bargain. The evidence is incontro-
vertible that the draft agreement for lease was in
the hands of the Roccas' solicitors. It is
impossible to be certain whether all three Roccas
attended the solicitor's office to discuss the
draft; perhaps only one or two did. What is clear
is that a letter dated 6 May 1964 was sent by the
Roccas! solicitors to Amoco's solicitors drawing
attention to certain matters in the draft in such
a way as to establish conclusively, to my mind,
that their client or clients had been consulted as
to its contents. The lease-sub-lease arrangement
adverted to in the agreement for lease and the

term of years proposed for that arrangement were
not secreted away. The most casual examination,
whether by perusal or by listening to the draft's
being read out loud, would have disclosed the
lease-lease~back arrangement and the proposed term
as outstanding features of the intended trade tie.

I 4o not know - I do not need to know -
precisely what advice was asked for and what was
given, but I have no hesitation in rejecting the
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contention that the Roccas were overreached,
imposed on or misled, that they were the victims

of sharp practice, or that Amoco snatched at a
bargain. Indeed, from their demesnor and
appearance in the box I conclude that the Roccas
would have been quite a formidable team of
negotiators. It is consistent with my conclusion,
and inconsistent with the tenor of their complaint,
that (as the evidence clearly shows) resentment of
the fifteen year term, and of the lease-sub-lease
arrangement, was not strongly felt until 1968,

when Rocca applied to Amoco for assistance to with-
stand the challenge from the Ampol station, and the
memorandum of extemnsion was executed.

But the matter ought not, I think, to rest
there. When the evidence of the Roccas as to the
negotiations was first reached, Mr. Elliott told
me he relied on a dictum of Lord Reid in the
Esso case (supra) to justify its admissibility and

to control the way in which it should be used.

That dictum, which gppears at page 300, runs:

"Where two experienced traders are bargaining
on equal terms and one has agreed to a
restraint for reasons which seem good to him
the court is in grave danger of stultifying
itself if it says that it knows that trader's
interest better than he does himself. But
there may well be cases where, although the
party to be restrained has deliberately
accepted the main terms of the contract, he
has been at a disadvantage as regards other
terms: for example where a set of conditions
has been incorporated which has not been the
subject of negotiation - there the court may
have greater freedom to hold them unreasonable".

I allowed Mr. Elliott to tender his evidence de bene
esse, but having heard argument upon it and
considered more fully Lord Reid's remarks and the
context in which they were spoken, I am of the
opinion that the evidence is of no great use in
resolving the issues before me. It seems to me
likely that Lord Reid was referring to certain
situations giving rise to comtracts of the kind
comnonly spoken of as contracts of adhesion:
compare Diplock L.J. in the Petrofina case (supra)
at page 181l. If one party has such an ascendency
over another that he is able virtually to dictate
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terms to which the other party is, in the circum-
stances, obliged to submit, then I have no doubt
that a Court will be quick to seize on, and to
reject, restrictions that are deemed unreasonable.
Courts have from time to time acknowledged directly
or indirectly the relevence and weight of the
unequal bargaining powers of the parties to a
contract. No doubt Lord Moulton bad such sn in-
equality in mind when delivering himself of the
well-known "pessimi exempli" dictum in Mason v.
Provident Clothi and Supply Co./I9137E.C. 7ol

y, and 1t was manifestly the cause of the
outrageous contract in Horwood v. Millar's Timber

and Tradi Com Limited ZIgIZ?I K.B. 305 which
moved the sourE o% Appeal to such indignation (see,
for example, the judgment of Scrutton L.J. at
pages 316-319).

The premise that a person in a position of

exceptional power carries exceptional responsibility
A business that,

is not, of course, new in our law.
as it were, stands at the gateway of commerce is,
according to the doctrines of the common law,
affected with a public interest, and the owner of
it must submit to having his charges limited to

what is reasonable and no more, because his business

ceases to be juris privati. This was stated by
Hale L.C.J. some three hundred years ago in his
work De Portibus Maris, 1 Harg. Law Tracts 78.
Some of the material passages read:

"... If the king or subject have a public
wharf, unto which all persons that come to
that port must come ang unlade or lade Gheir

oods as for Lhe purpose, because they are
@Ee wharfs only licensed by the King, eceeee
or because there is no other wharf in that
Eorf, as 1t nay fall out where & gorE 1s
new erected; 1m t case ere cannot be
Teken arbitrary and excessive duties for
cranage, wharfage, pesage, etc., neither can
they be enhanced to an immoderate rate;
but the duties must be reasonable and
moderate, Though settled Dy the Xing's
Ticense or charter. For now the wharf and
crane and other conveniences are ecte
with _a public_interest, and they cease GO

é _juris privatl o y &as a man set out
a s%reef in new EulIiing on his own land,
it is now no longer bare private interest,
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but is affected by a public interest".
(The emphasis is mineg.

This statement of the law by Lord Hale was cited
with approval and acted on by Lord Kenyon in Bolt
v. Skennett (1800) 8 T.R. 606: 101 E.R. 1572 end

by Lord Ellenborough in Aldnutt v. Inglis 12 East
527: 104 E.R. 206 (cp. Zveéﬁ% Ve ggggln /19617
1 Q.B. 234). The old common law learning is not

directly applicable to the facts of this case, but
it shows that for a long time our law has 10
recognized that there may be circumstances where,
because a business has, in fact or by law, achieved
a monopolistic or quasi-monopolistic status, it

must carry extra responsibility towards the public
because it is affected with a public interest.

That principle seems to me to furnish at least a
useful analogy for present purposes, inasmuch as
some businesses, because of a combination of
favourable economic circumstances, are, in a

sense, able to exact a toll from all who have 20
dealings with them, in other words, to insist upon
compliance with a set of contractual conditions the
contents of vhich are determined by them alone, and
are not the outcome of free chaffering. A company
that is so placed, and that uses its position of
dominance to exact covenants that restrict freedom
of trade must, I think, expect to find its contracts
scrutinized by courts in the manner adumbrated by
Lord Reid.

The conclusions that I draw from Lord Reid's 30
speech, and from the examination undertaken above
of the bearing of the comparative bargaining powers
of the parties on the issue of reasonableness of
restraint are that the details of the course of
bargaining between the parties are only of use
insofar as they happen to reveal the economic and
commercial strength of the parties, each to each,
and the power that one may have to force upon the
other acceptance of a given set of conditioms.

The evidence in the case before me discloses 40
that though, speaking generally, Amoco's commercial
might dwarfed the Roccas', the Roccas held out
successfully for many conditions that were regarded
by them as importeant: they refused to negotiate
on the basis that they would sell the subject land;
they refused to consider a loan secured by a
mortgage; they demanded and obtained treatment
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similar to that meted out to company owned service
stations; they negotiated a not inconsiderable
rebate; and they persuaded Amoco to commit itself
to what mey be termed a substantial investment in
the service station. The subsequent history,
already narrated, of the commercial relationship
between the parties confirms my assessment of how
each party stood with respect to the other, because,
for one reason or amnother, the Roccas were able to
win the co-operation of Amoco on several occasions.
I have formed the clear view from the testimony of
the Roccas and the manner in which they gave it
that, while it may be conceded that several of the
covenants in the sub-lease would have proved onerous
if they had been enforced to the letter, or occasion
had arisen for such enforcement - and I shall have
to consider them as a body later in this judgment -
they were not originally challenged by the Roccas
because at the time it did not seem worthwhile or
expedient to do so, and not because they wanted to,
but felt that an attempt would have been fruitless.

Accordingly, I shall bear in mind, when
considering the reasonableness of the restraints,

the respective bargaining powers of the two parties -

viewing the Roccas as, in effect, one party and

the Amoco officers (with the backing of their
Company) as the other - as disclosed by the
circumstances as a whole. I shall be guided (inter
alia) by my understending of Lord Reid‘'s dictum
cited by Mr. Elliott.

Three segments of evidence received special
attention from counsel: the evidence led from
Amoco officers (past and present) as to the method
by which, in part at least, the proposals for
entering into trade relations with Rocca were
examined and analysed; the evidence of Dr. Moffat
(a senior lecturer in Economics) who gave an
appraisal of the first mentioned body of evidence;
and the evidence of Professor Grant (a professor
of Applied Economics) whose opinions were directed
to the issue whether the terms of the lease and
sub~lease, tested against economic laws and
principles, were inimical to the public interest.
The first two segments will be examined together
now, the third when I move to consider the
defendant's case later.

When a company such as Amoco is called on to
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determine whether to open a service station and lend
it financial support, it will need to have before it
adequate relevant. information, and will be obliged

to make commercial evaulations and important business
decisions. I do not, however, conceive it to be a
Court's ultimate function in a case such as this to
Jjudge, with the benefit of hindsight, whether a given
company in such a position chose well or ill; whether
its suppositions, hypotheses or conclusions were
sound - or unsound. A Court does mnot, for the purpose
of administering the common law doctrine of restraint
of trade, sit in judgement on the business acumen of
this company or that company. Its task is to decide
whether, in all the circumstances obtaining at the
relevant time, the impugned covenants were reasonable
in the light of the common law's objection to the
sterilization of a person's capacity to work (see

per Lord Pearce in the Esso case (supra) at page 328).

1t may be that some of e resesrch carried out by
the parties concerned provide useful evidence of
relevant circumstances. But a Court should not, I
apprehend, adopt the role of a business or economic
or accountancy expert, though evidence from such
experts may help it to perform its own function.

When, early in 1964, the Rocca proposal came
before Amoco directores in Sydney they had for
consideration an inter-office memorandum from
Mr. Nelson (the Adelaide Sales Manager) containing
a history of Rocca, a survey of the Para Hills aresa
and its prospects, an estimation of sales over the
next four years, a report of the Salisbury Council's
intentions as to permits for building, am account of
the Roccas' credit rating, and a set of recommenda-
tions - first, that there should be a rebate of
three pence per gallon; second, that the site be
secured by a lease-lease-back agreement for ten
years with a right of renewal for five years;
third, that certain equipment shown on a schedule,
should be lent to Rocca. The memorandum was
supported by the reseller Trading and Rebate
agreement (referred to earlier), a report on the
"new account", an area map, photographs of the
proposed Rocca site and the competitive site,
schedule of equipment to be lent, a layout plan of
the service station, Certificate of Title, the
tentative gpproval of the District Council of
Salisbury, a letter requesting spproval from mort-
gators for the intended lease and sub-lease, & plan
of subdivision and an M.T.P.A. report. I have

10

20

30



10

20

30

2%.

referred to the contents of the inter-office
memorandum in some detail to indicate the scope and
character of the information furnished to Amoco.
Amoco would naturally have had to evaluate not only
the ecomnomic factors of the situation, but also
many business risks that could not have been
characterized as purely economic. In carrying out
that evaluation, Amoco would, no doubt, have taken
into account not only the special facts relevent
to the Roccas, not only its South Australian
experience, but also the experience gained by it
in other States of the Commonwealth and, it may be,
in America. The business risks would, to a
greater or less degree, have been problemmatical,
and the approach to decisions with respect to them
would have been largely pragmatic. To take but
one example at random; the state of development of
the Para Hills community was, in 1964, far from
advanced. That it would, at some time, in some or
all of its areas, progress was likely; but when,
how rapidly, and in what areas that progress would
occur was largely speculative. To arrive at even
a reliable appreciation of the total situation at
Para Hills would, in my view, have required much
wider and deeper research than Amoco were
reasonably able to give it in the time available.

To assist in gauging the profitability of
entering into an arrangement with the Roccas, the
economics and planning section at Amoco head-
quarters prepared an economic survey referred to
throughout the case as a determination (or calcu-
lation) of profitability index. It is not (for
reasons to be given shortly) necessary for me
closely to analyse the calculation or the method
by which it was performed; it is, I think,
sufficient for me to say that from certain primary
statistical facts the officers examined the likely
future cash flows from the project over the
years following, and determined that at the end of
a period of 15 years the project would yield 10.2%
profitability (after tax). The profitability from
other periods, of course, also came under review.
The whole calculation took into account all items
of original investment, a time-weighted average of
gasoline sales (experience showed that estimsted
sales for the fourth year sufficiently approximated
that average), an adjustment reflecting the ratio
of premium petrol sales to regular petrol sales,
annual cash return per U.S. gallon, and annual
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costs and expenses per U.S. gallon. As far as I

am able to judge the primary statistical facts on
which the calculation was based were reasonably
included, and nothing was unreasonably excluded.

I was not, of course, asked to find that those
facts were justified by evidence or, indeed, to
examine any material from which they were extracted.
They were not seriously - at all events, in my
view, not successfully - impugned, and it would be
unfair to suppose that they represented arbitrary
or fabricated information. But I assume no more
than that, having regard to the source from which
they came, and the use to which they were originally
put, those facts were regarded by Amoco as
sufficiently reliable for their purposes, and that
they were, in fact, probably capable of being
Justified within reasonable limits of tolerance.

What was done with the profitability figure of
10.2% with respect to a period of fifteen years and
how that figure was regarded were explained by
Mr. Tibbles, Amoco's Economic snd Planning Manager,
whose evidence, speaking generally, I accept. The
relevant passages from his testimony read:

"H.H. Q. Perheps you can tell me in one
sentence: 1 can see in a general way the method
of calculation of all this up to date; you have
got your 10.2 extended profitability index, what
do you do with it?

XN: Q. I take it that the result is regarded
as sn evaluation of the project. A. This is
economic evaluation done by the department. It
would then be forwarded to the Marketing Department.
In the normal course of events giving them an
indication of the profitability of the project.

The current practice, and I believe it was practice
at that time, was that this together with other
documentation was presented at a Committee Meeting
consisting of the Managing Director, various other
Directors, the Marketing Department and the
Economic Plenning Department. The project is then
discussed, its various facets, the profitability
is indicated and then the company mskes a decision
whether to proceed or not depending amongst other

-things on the profitasbility that the project shows.

Q. What, at that time, was regarded as acceptable
profitability? Can you say that? A. I wasn't

10
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there at the time. I believe there was some
continuity within the Department and my under-
standing is the figure of 10 per cent was
considered as the normal criteria of accept-
sance. There is a basis why I believe I can
say this with some confidence. The object of
determining about the PI rate of return is
perhaps two fold. One to indicate whether a
project should go or not, and this relates to
the cost of capital that the company estimates,
its estimated cost of capital and this was and
has been assessed at approximately 10 per cent.
If a project is not as great as 10 per cent
then the company will not be able to raise
funds to support such a project and therefore
other things being equal should not venture
into this deal. The second aspect of a PI
rate of return is to compare it to other
alternatives. If there are limited funds
available it could be used and has been used
to renk priorities for particular projects
with limited capital. Those with a higher PI
rate of return meriting more consideration
than those with a lower PI rate of return.

XN: Q. So that as this stands it was within
what I might call the norm of acceptable
propositions on this result. A. Yes.

Q. Taking all the existing figures and apply-
ing a ten year term instead of a 15 year term I
think you have calculated approximstely what
the PI rate of return would be. A. Yes, I
did a calculation. The figures were not
identical because at ten years I made an

assumption of recovery of some of the equipment.

In this particular evaluation it was assumed
that only working capital was recovered at the
end of the project life so that I have added
some figure back in and I believe that I have
a number in front of me. As I recall it was
approximately 8.6 per cent.

REFERS TO NOTE. That is correct."

The calculation was subjected to a careful
scrutiny by Mr. Moffatt, the Lecturer in Economics.
Mr. Moffatt was plainly competent, conscientious,
and relisble. I have no hesitation in accepting
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his evidence; indeed, I do not think it was

seriously contested. Cross-exsmination revealed

one or two errors of a minor character, and here

and there adjustments were made, but, in my view,
they in no way detracted from the soundness of his
central opinions, which were - basically - two;

that two or three ingrediemnts used in the company's
calculation were critical inasmuch as a comparatively
minor variation in one or more would cause a marked
change in the profitability figure; and that, at 10
all relevant points, Amoco had adopted figures that
reflected an extremely cautious or conservative
approach. By adopting other figures, which may
roughly be said to represent a sanguine attitude,

Mr. Moffatt demonstrated to my satisfaction that,
with respect to the same period of fifteen years,

a similar calculation could yield an estimated
profitability figure of the order of 17%. It must

be borne steadily in mind, however, when contrastin§
Mr. Moffatt's calculations and reasoning with Amoco's 20
evaluation that the former took two weeks plus
thinking time to produce his result, and it is
hardly an exercise of my power to take judificial
notice if I state that if Amoco (or any other
compeny) was forced to ponder its decision on such
matters for such a length of time its commercial
operations would grind to a halt.

Mr. Moffatt did not for a moment suggest, far
less contend, that he spoke otherwise than as a
theoretical ecomomist. I think I fairly summarize 30
what he put to the Court in this way: he was
saying (in effect), "The Company's calculations,
given the basic statistical facts, are valid as
far as they go, but they are conservative; if I
were doing the job for Amoco I should treat the
figures they used and produced as somewhere near the
lowest end of an imeginary scale, and I should
balance it by producing asnother calculation the
results of which would be at the highest end,
which would reflect a more hopeful gpproach. Both 40
sets of figures would then go to the company
executive as part of the material on which they
would arrive at a business decision". I think
Mr. Moffatt was right; I think the company's
calculation was on the conservative side; there is
no evidence that another or other similar calcula-
tions, based upon more optimistic primary figures,
was or were considered by them. But a conclusion
from that finding, taken alone or in conjunction



10

30

29.

with the other relevant circumstances of the case,
that the company was unreasonable in choosing a
fifteen year period by no means inevitably follows.
Putting the matter at its highest in favour of the
defendant, I am of the opinion that the evidence as
to the calculatica of the profitability index is
Just another circumstance to be taken into account
with many others in determining reasonableness
under the principles relating to restraint of trade.

Both on principle and authority (see, for
example, the Petrofins case, supra, at pages 167-
168) the enforcesbi of the trade tie can only
be rightly determined by judging the covenent
embodying that tie in the light of the bearing upon
it of all other covenants in the lease relative to
the scope and manner of the use of the subject land,
in general, and of the trading, in particular,
permitted to, or demanded of, the covenantees.
Before doing so in the case at bar, however, it is
necessary to reach a conclusion upon an important
submission made by Mr. Jacobs as to the actual
operation of the other covenants. In the Esso case
(supra) at page 303, Lord Reid, speaking o
provisions of "the Mustow Green agreement", said:

"It is true that if some of the provisions
were operated by the appellants in a manner
which would be commercially unreasonable they
might put the respondents in difficulties.

But I think that a court must have regard to
the fact that the appellants must act in such a
way that they will be able to obtain renewals
of the great majority of their very numerous
ties, some of which will come to an end

almost every week. If in such circumstances a
garage owner chooses to rely on the commercial
probity and good sense of the producer, I do
not think that a court should hold his agree-
ment unreasonable because it is legally
capable of some misuse".

Mr. Jacobs placed great reliance on the likelihood
that "commercial probity and good sense" would be
exhibited by Amoco, and submitted that it would be
wrong to assume that the conditions categorized by
Mr. Elliott (in his address to me) as "unnecessary"
or "unnecessarily stringent", would be enforced to
the letter; those conditions (Mr. Jacobs contended)
were only included in case Rocca acted irresponsibly
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or maliciously, and were not likely to be used to
claim a forfeiture on technical grounds if Rocca

was acting responsibly and in good faith in his
running of the business. It was pointed out that
Rocca on several occasions were in breach of

clause 3(d) (by which Rocca was, in effect,

forbidden to make permanent alterations without the
prior written comsent of Amoco) and Amoco gave not
the slightest sign of wishing to invoke clause 4(i),
the forfeiture clause. I am of the opinion that if 10
a mitigating effect is to be imparted to the
covenants of the sub-lease by attributing to Amoco
commercial probity and good semnse of the kind
referred to by Lord Reid, a clear distinction must

be drawn between those terms that directly and
immediately control the day to day trading activities
of Rocca (which primarily receive the protection of
the restraint of trade doctrine), and those giving

to Amoco an assurance that the service station will
retain its character as an efficient Amoco outlet 20
if Rocca fail as traders, or, without warning, seek
to abandon the business. The former, to my mind,
clearly lend character to the trade tie; the latter
may be regarded more as ultimte safeguards to
investment.

The clauses in the lease and the sub-lease
(other than the term of each) to which some form of
objection was taken by Mr. Elliott are as follows:

n MEMORANDUM OF UNDERLEASE

3. (4) Not to commit nor suffer waste to be
committed upon additions to the buildings, 30
structures and equipment now situated or

structures, nor make any permsnent
slterations in or on the demised premises,
and not to erect on said premises any
buildings thereon, without first obtaining
the written consent of the Lessor.

(e) Not to assign, mortgage or encumber
this lease, or sublet or license or part
with possession of the demised premises
or any part thereof. 40

(g) To carry on and conduct in a proper
menner in and upon the demised premises
during all lawful trading hours the business
of a petrol service station only and not to
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use same for any other business or purpose
whatsoever and not during the continuance of
this lease to cease to carry on the said
business without the prior written consent
of the Lessor.

To purchase at least 8000 gellons of petrol
and at least 140 gallons of motor oil from the
Lessor in every month during the term of this
lease.

The Lessor agrees to sell to the Lessee and
deliver to the demised premises at the
Lessor's usual list prices to resellers at

the time and place of delivery, the Lessee's
entire requirements of petroleum products.
Delivery shall be made in quentities of not
less than the Lessee's average weekly require-
ments calculated over the immediately preceding
six weeks. Deliveries mgy be made at any such
time or times as the Lessor may in its absolute
discretion determine and the Lessee shall pay
the Lessor in cash for products delivered at
the time of delivery of such products.

In the event of the Lessor being unable for
any reason whatsoever which is, in the sole
opinion of the ILessor, beyond its control to
supply petroleum products as required under
this lease, the obligation to supply such
petroleum products shall be suspended for the
period during which the Lessor is unable so to
supply and the Lessee shall be at liberty to
supply himself from other sources with
sufficient petroleum products but omly until
such time as the Lessor shall notify him that
it is prepared to resume such supply and the
Lessee shall not hold out or offer for sale
such other petroleum products as the products
of the Lessor.

Nothing in this lease shall impose any
obligation upon the Lessor to sell or supply
sny such petroleum products to the Lessee
until he shall have paid for any such products
already supplied to him by the Lessor and
otherwise observed and performed the terms

and conditions of this lease, nor shall a
refusal on the part of the Lessor so to supply
products be deemed a breack of this lease so
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as to release the Lessee from his obligations
hereunder to purchase exclusively from the
Lessor.

(h) That this lease and the rights of the Lessee
hereunder are subject to all the terms and
conditions of the lease under which the Lessor
is entitled to the demised premises and the
Lessee will not do or suffer to be dane upon
the demised premises any act, matter or thing
which if done o suffered to be done by the 10
Lessor would constitute a violation of sny of
the said terms and conditions and if for any
reason whatsoever the Lessor's tenure of the
demised premises is determined or surrendered,
cancelled or otherwise terminated, this lease
and the term hereby created shall automatically
determine simultaneously therewithout without
notice or further act of the Lessor or the
Lessee and without any liability on the part
of the Lessor. 20

MEMORANDUM OF LEASE.

9. In case the Lessee shall desire to determine
the term hereby granted at the end of the
first ten years thereof, and shall give to the
Lessor not less than three months' notice in
writing of such its desire, then immediately
on the expiration of such ten years the
present demise shall cease and determine but
without prejudice to the rights and remedies
of either party against the other in respect 20
of any antecedent claim or breach of covenant".

In general, Mr. Elliott categorized those clauses
as unduly harsh, or as quite unnecessary, or as
unduly restrictive or stringent. They were (he
said) consistent with what he maintained had been
the imposition practised by the Amoco officers on
the Roccas, and when read, both singly and cumula-
tively, with the habendum of the sub-lease (which
was of course linked with that of the head lease),
led inexorably to the conclusion that the restriction 40
on Rocca's freedom was unreasonable. I should
perhaps mention here that counsel were at issue as
to whether I ought to judge reasonableness of the
length of the tie according to the circumstances
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obtaining at the date of the sgreement for lease

(that is, 1964), or according to those obtaindng at
the date of the lease and sub-lease (that is, 1 66).
I shall defer the 1esolution of that issue till
later: I cntent myself at this stage with sa{ing
that, whatever the contents of the impugned clesuses,
in my opinion they cannot be fairly and finally
appreciated in total isolatiom.

Clause 3(d) appears to me to be not remarkable
in any way. No doubt clauses as to restrictions on
alterations vary in substance and form from drafts-
man to draftsman and according to individual needs,
but there is nothing in the clause before me, in
ny opinion, that appears unreasonable or is symptom-
matic of harsh or oppressive treatment. Reference
has already been made to several breaches of this
clause by Rocca which were wholly disregarded by
Amoco.

The covenant not to assign contained in
clause 3(e) is absolute in form. Mr. Jacobs
elluded in passing to the possibility that this
covenant would, in any event, be read subject to
some modification implied by virtue of the
doctrines of equity. I am of the opinion that it
would not be so modified. Equity's power to
relieve sgainst forfeiture is one thing (see
Landlord and Tenant Act 1936, sec. 10) but I do not
know of any statutory provision in force in South
Australia similar to the sec. 19 of the United
Kingdom Landlord end Tenant Act 1927 which provides
that consent to assigning or underletting shall not
be unreasonably withheld, or of any principle of
equity that would have a similar operation. Not-
withstanding, however, that this covenant cannot,
strictly speaking, be read down in the manner
contended for, it falls, in my opinion, into that
class of covenants under which the covenantor
could fairly rely upon the commercial probity and
good sense of Amoco, and not into that class of
covenants that directly end immediately control the
Roccas' ordinary trading activities.

In his assault upon clause 3(g), Mr. Elliott
fortified his argument by reference to passages in
the Court of Appeal‘'s judgments in the Petrofina
case (supra) in which a similar clause attracted
For example
Diplock L.J. at page 189 said:
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"Whether he trades at a loss or not, he under-
takes to continue to carry on the business for
the full duration of the agreement. Many
factors may operate in the course of twelve
years or more to mske the respondent's trade

at the filling station unprofitable. Better

or cheaper products may be discovered. New

or improved highways may divert the motor
traffic from passing the filling station, other

filling stations may be opened in the vicinity - 10

even by the appellants themselves. The price

at which the respondent must sell the appellants'

products was fixed by them -~ a provision lawful
in itself at the time the agreement was made.
The agreement contained no provision for the
price at which the respondent was to buy. No
doubt there is an implication that the price
was to be reasonable, but this is an illusory
safeguard where the sale is not to gn ultimate
consumer but to a person who is himself a
seller and has to cover his overhead expenses
and running costs.
he is prohibited from giving the business up".

It must be conceded that some of his Lordship's
misgivings as to the future of the Martin business
are spplicable, mutatis mutandis, to the case before
me, and I must therefore bear them in mind. But
there are not unimportant differences between the
circumstances of the Petrofina case (supra) and
those of this case. ere 18 here no question of a
total gallonage that must be sold before the term
can be permitted to terminate; there is no provision
entitli Amoco to dictate the price at which Rocca
(as distinct from other Amoco outlets) may sell the
Amoco products to the public; Amoco was (see

clause 4(a)) obliged to sell its products to Rocca
at Amoco's "usgual list prices". Mr. Elliott sub-
mitted that the first part of the covenant had the
effect of prohibiting the Roccas from adding to the
service station a business or undertaking that may
reasonably and usefully be run in conjunction with
the service statiom, such as a cafe. No doubt the
clause would preclude the operation of a business
that had no real comnection with the running of a
service station, but I am far from convinced that
the cafe would be prohibited. The modern service
station frequently incorporates a small delicatessen
or cafe designed to cater for transport drivers and
other way-farers, and if the Roccas had wished to

Yet however great his losses,
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follow suit I should need powerful authority to
persuade me that such an extension was denied them.

It may, however, be asserted that if clause
3(g) were enforced to the letter, Rocca could be
required to continue even if it was trading at a
loss, or was crippled by strike action, or its
members were incapacitated by illmess or accident.
No doubt, in certain circumstances, insistence upon
such litersal compliance would materially restrict
freedom of trading, in that Rocca could be forced
to persist in a business that was plainly a failure
when a move into another trade, or the same trade
elsewhere, could yield a satisfactory result. But
there is something unreal, to my mind, in the
spectacle, posed to me in argument, of a company
with the interests and ramifications of Amoco,
solemnly insisting on one of its service station
proprietor's persevering in a business that was
doomed. Even if the cause of the business's
decline was the proprietor's unjustifiable neglect
or default, I can see no commercial advantage in
pursuing sn empty claim on the covenant. Either
the business could be salvaged without undue
expense, or it could not. If it could, Amoco
would doubtless salvage it; if it could not, it
would be commercially pointless to do other than
terminate the lease and start afresh. Be that as
it may, it is, I gpprehend, when weighing lMr.
Elliott's submissions on this clause, important to
bear in mind that clauses not unlike clause 3(g)
have found their way into common use: for example,

the Australian Encyclopaedia of Forms and Precedents

(Volume 8 at page 297) carries as a standard clause
for "Lease of shop, and premises for specific
trade, tenant to carry on -~ scecceces..." the
following:

"®) To carry on specific trade - Not without
the previous consent in writing of the land-
lord to carry on or suffer to be carried on
in or upon the demised premises or any part

thereof any trade or business whatsoever other

than that of a /Bpecified trade/and at all

times of the year duri the usual DUBLIE 88
ours o ocall 0 kee e demise
P ————
remises open as & /iirst class _Tq_g_cg
car on the said siness in 1ts several
br cﬁ%s and © his best

o use his best endeavours to
develop extend and improve the said business
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and not to do or suffer to be done anything
to injure the connexion or goodwill of such

business".

(The emphasis is mine).

T.e English counterpart of this authority contains

the same clause in the same context.

It seems to me

that there is much to be said in favour of the view
that this clause falls within Lord Wilberforce's
description of a provision in a contract that "...
under contemporary conditions, may be found to have
passed into the accepted and normal currency of

commercial or contractual or conveyancing relations",

and, as such, to have "assumed a form which
satisfies the test of public policy as understood
by the courts at the time ....." (the Esso case,

supra, at pages 332-333).

I remind myself,

owever,

that when I finslly determine reasonableness 1 must
weigh the circumstances (including all potentially

relevant covenants) as a whole.

Clause 3(i) appears odd until its history is

uwnderstood.

When the agreement for lease was

entered into, the form of sub-lease annexed to that
sgreement contained an identical clause except that
instead of the figures "8000" and "140" there were
blanks (and, indeed, someone had written the words
"? not applicable" in pencil alongside the uncom-

pleted clause in the margin).

At that time, as

Mr. Nelson's inter-office memorandum disclosed,
the Adelaide based officers of Amoco had estimated
sales for 1966 at the figure 80,000 gsllons (Imp.)

of petrol ail 1400 gallons of motor oil.

When the

time came to execute the formal lease and sub-lease,
it was found that sales had reached 96,000 gsllons

in the first year of operation.

That achievement

was in excess of the expectations of Amoco's
Adelaide officers and greatly in excess of the
expectations of those at Amoco headquarters who

were concerned with the project.

Accordingly,

although it could with some justification have been
said to be rather severe if 8000 gallons a month
had in fact been the figure demanded of Rocca in

1964, it is common

ground that no gallonage was

stipulated for till 1966, and by them 8000 was not

other than in accordance with reasonable expectations.

It is, in my opinion, nothing to the point that the
lease snd sub-lease purport to be retrospective in

their operation.

The objection to clause 4(a), in Mr. Elliott's
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submission, was that it was unnecessary; eand that,
.ecause there was no obligation on Amoco not to
supply a competitor in the vicinity, it was (more
especially when read with the other clauses) "very
hard". Mr. Elliott also denounced the right given
to Amoco to insist on immediate cash payments for
deliveries. In my opinion, there is livtle force
in those submissions. What Mr. Elliott contemplated
is, no doudbt, theoretically possible, but again 1
see something unreal in the suggestion that Amoco's
would be disposed to use this covenant in conjunc-
tion with a deliberate fostering of another
proprietor tied to Amoco who was near enough to
constitute a serious threat to the Roccas' trade.
If I am to judge the tendency of every impugned
covenant, I am constrained to ssy that, given a
contract that is not otherwise obnoxious to the
doctrine of restraint of trade, any tendency that
a covenant like 4(a) might have to frustrate trade
in general, or Rocca's trade in particular, would
be likely to be minimal. The power given to Amoco
to insist on cash on delivery would again, in my
view, be a protective measure, and most unlikely
to be insisted against a responsible service
station proprietor. 8Still, I shall not overlook
this clause as part of the total picture.

The rights and duties given and imposed by
clause 4(b) are by no means unususl, and clauses
in like form have attracted the attention of Courts.
Mr. Elliott drew my attention to a passage in Lord
Pearce's speech in the Esso case, supra, at page
329 which reads:

"I1f Esso had assured to the garage proprietor
a supply of petrol at a reasonable price,
come what may, in return for the garage
proprietor selling only Esso petrol, it might
be that the contract would have come within
the normal incidents of a commercial trans-
action and not within the ambit of restraint
of trade. But Esso did not do this. They
hedged their liability around so that they
had an absolute discretion in the event inter
alia of a failure in their own sources of
supply, whether or not Esso should have
foreseen it, to withhold supplies from the
garage proprietor (leaving him with the
cheerless right in such & situation to seek
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supplies elsewhere); and then at a later stage
it would seem, if and when they were prepared
to supply him once more, they could hold him
for the duration of the contract he owed them
a contractual obligation to continue to keep
his garage open (or find a successor who would
do so on like terms). When these contracts
are viewed as a whole the balance tilts in
favour of regarding them as contracts which
are in restraint of trade and which, therefore,
can only be enforced if the restraint is
reasonable".

I was asked by Mr. Elliott to apply Lord Pearce's
remarks §With all necessary modifications) to
clause 4(b), to.denominate it as harsh and
oppressive, and to treat it ae strongly confirmatory
of his contention that the covenants in the sub-
lease, regarded cumulatively, were in unreasonable
restraint of trade. 1 aclknowledge the force of
Mr. Elliott's arguments, and agree that if
deliveries by Amoco are suspended, the right left
to Rocca to obtain petroleum products from other
sources would, in many situations, rightly be
termed "cheerless". But I observe that even where
the supplier could fix its own pmice (and I have
already pointed out that under clause 4(a) Amoco
had no such right), Lord Pearce expressed his
conclusion about the impugned clause in somewhat
guarded terms: "When these contracts are viewed
as a whole" (he said) "the balance tilts in favour
of regar%;gg them as cgnEracEs Which are in
restraint of trade and which, refore, can only
De enforced iI the restraint is reasonable'.

(The emphasis is mine). Probably the most forceful
adverse criticism of the clause that can be made
is that in the event of a failure in Amoco's own
gources of supply that Amoco ought reasonably
have foreseen, that company has, in effect, an
uncontrolled discretion to withhold supplies from
Rocca, leaving them the burdensome task, at short
notice and for an indefinite period, of satisfying
their needs elsewhere. It must be borme in mind,
however, that if Amoco imposed on itself an
absolute duty to keep supplies up to its numerous
retail outlets, the prospect facing it, if its own
supplies failed unexpectedly and through no fault
of its own, could also be described as cheerless.
The exigencies and uncertainties of international
comnerce are such that it is not surprising to fimnd
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Amoco reserving for itself ample protection from
some of the consequences of such a failure. I am
of the opinim that I shall give clause 4(b) its
proper place in my determination by treating the
trade tie as closely, though not decisively,
affected by the operation of that clause.

Mr. Elliott asked me to regard clause 4(c) as
linked in intention and operation with clause 4(a).
I think he is right; but although those two
provisions certainly enable Amoco to be strict as
to payment of outstanding accounts, they do no more
than reserve a right that, according to my under-
standing of commercial practice, most wholesalers
in comparable positions would ordinarily reserve
for themselves.

The significance of clause 4(h) was put by
Mr. Elliott in this way: clsuse 4(h) should be
read with clause 9 of the head lease; if Amoco
exercised its right to determine the head lease
after ten years, Amoco could set up a competitor
"and Rocca would be left in jeopardy". I am not
sure that I entirely follow this submission. If
Amoco elected to determine the lease at the end of
ten years, themn, putting aside comsequential
questions, such as disputes over fixtures, the
Rocca family would be left, with respect to the
land, in the same position as they were in before
1964 - with the freehold numbered among its
interest. Moreover, I find it difficult to
reconcile a complaint that the trade tie is too

long, with an assertion that a premature termination

of that tie at the end of ten years would leave the
Roccas abandoned.

Clause 9, of course, figures prominently in
Mr. Elliott's broad submission that a fifteen year
trade tie of the kind disclosed by the evidence,
binding on Rocca for the full fifteen years, but
binding on Amoco only for temn unless it elects to
continue for the further five, is unnecessary and
unfair, snd hence unreasonable. That submission
will be considered later in the Jjudgment.

The last of the preliminary matters that fall
for consideration at this stage is the questim
adverted to above, namely, whether the date at
which relevance of circumstances is to be judged
is the date of the execution, in 1966, of the lease
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snd sub-lease or the date of the execution, in 1964,
of the agreement for lease (or perhaps some even
earlier date). Mr. Elliott put it that the date
was 19 May 1966 (the date of execution of the lease
and sub-lease) and could not conceivably be any
other. Mr. Jacobs submitted that from a practical
point of view the date should be the date of the
agreement for lease, that is, 19 June 1964. It is
perhaps confusing to state the question as entailing
a simple choice between one date and another. There
can be no doubt that the covenants relied om by
Amoco and objected to by Rocca are contained in the
sub-lease executed in 1966, and in one sense,
therefore, there is no dount as to the fundamental
date - it is 19 May 1966. But the circumstances to
be considered by me are the circumstances relevant
to the question of the reasonableness of the
restrictions embodied in those covenants snd there
is, to my mind, nothing that bears more closely on
the character of the lease and sub-lease of 1966
than the nature of the bargain struck in 1964,

and incorporated into the agreement dated 19 June
1964 for lease and sub-lease. The plain commonsense
of the matter is that the lease and sub-lease of
May 1966 did no more than clothe in strict convey-
ancing form the arrangement entered into by the
parties an 19 June 1964, and implemented by them

in the meantime. The interdependence of the 1964
agreement and the two transactions is made even
clearer by the provision in both lease and sub-lease
that the term created by each is to commence on

30 November 1964, a date that was ten dasys before
the official opening of the station erected in
pursuance of clause 1 of the agreement of June 19c4.
And, of course, specific performence of the 1964
agreement could have been insisted on at any time.

In my opinion, the true view is this. Where
covenants embodied in a written agreement are
impugned as being in unreasonable restraint of
trade, a court will ordinarily confine itself to
ascertaining and weighing the relevant circumstances
obtaining at or about the date when the agreement
was executed. But a written agreement may not
represent the beginning of a business relatiomship
between the parties. It may be a renewal of a pre-
existing agreement, written or unwritten; it may
formally incorporate for the first time terms and
conditions relative to a business undertaking which
have been observed by the parties during the life
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of the undertaking. In such cases, 1 apprehend,
the purview of circumstances properly regarded as
relevant for the purpose of judging the enforce-
ability of the formal agreement will encompass
those obtaining when the parties first embarked
upon the underteking. More especially will this
be so if the later agreement purports to be retro-
spective to the commencement of the undertaking.

It follows, in my opinion, that I must examine
ell circumstances relevant to the trading venture,
in which Amoco snd the Roccas joined, that was
initiated in the early months of 19o4, became
definitive in June 1964, and was placed upon a
fully formal basis in May 1966. 1 ought not to
exclude the events and circumstances of 1964 and
1965 simply because the lease and sub-lease happen
to have been executed in the following year. At
the seme time, I should make it clear that I do
not wholly equate the situation in the present
case to that which would have existed if, from the
beginning, the parties had operated under a formal
lease and sub-lease without the intervening
sgreement for lease.

Mr. Jacob's first proposition on the primary
issues related to the question whether the lease
and sub-lease ought to take effect according to
their tenor.

Mr. Elliott urged me to find that the two-
fold conveyancing transaction € lease and sub-
lease was a sham or device designed to place Rocca
artificially in a disadvantageous position with
respect to the land; because if the lease and sub-
lease are to be read strictly (Mr. Elliott pointed
out) Rocca had, for a moment of time, no right to
the possession of the land and, in particular, had
no right to trade there; and, accordingly, it
could then be argued (pursusnt to authorities
referred to later in this judgment) that the
doctrine of restraint of trade had no application.
But, in Mr. Elliott's submission, the Court
should construe the lease and sub-lease as in
truth creating no more than a trade tie that is
equivalent, for the purposes of gpplying the
doctrine, to a straight solus agreement. To that
submission Mr. Jacobs offered two replies. The
first (one of fact) was that the lease-sub-lease
formula was overt recognition of Amoco's having an
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interest in the site and business over and above

the interest it would have had in Rocca's business

if the parties had created a simple tie disengaged
from any interest in land. It was (said Mr. Jacobs)
indisputable that Amoco had helped to design the
service station; had Largely furnished and equipped
it; had sgreed (at Rocca's instamnce) to including

the service station in Amoco promotioms as though

it were a company-owned service station; had given

a substantially higher rebate than was customary; 10
end had joined with Rocca in accepting a clear risk
that the new venture would not succeed or would not
succeed as well as was hoped. Not one of those

facts or circumstances (which could be said to give
commercial justification for seeking the security
afforded by the lease-lease-back arrangements) was

resent in the Petrofine case, in the Esso case

both supra), or in Regent 61i Co. V. J.TM.Leavesle
Ltd. /I966/7 2 A.E.R.Wx. , 8cco 0

. Jacobs, the matter does not rest there. He 20

pointed out that none of the cases that are said to
support the defendent's case deal with what Mr.
Jacobs described as a grass roots situation. I use
that phrase because that was the language used in
argument, but I prefer to abandon it forthwith
because it is too vague for proper snslysis. The
substance of the argument appears to be this: that
none of the cases referred to were concerned with a
business that, at the time when the impugned arrange-
ment was made, had not been started; that, for all 30
practical purposes, no venture could have been
undertaken in this case without an arrangement of

the kind disclosed by the evidence; that, in short,
the parties had concurred in establishing the

service station in the "Amoco image"; and that the
whole course of events down to the confrontation

last year supports the commonsense and Jjustice of
Amoco's claim that in return for what they contri-
buted to the joint venture it was reasonably entitled
to the sort of security represented by the lease-
lease~back arrangement. Is it to be supposed

(Mr. Jacobs rhetorically asked) that Amoco would
have done what it did, especially in the 1968
extension deal, without the protection of a lease?

Those are, in my opinion, cogent, though not
necessarily conclusive, arguments. It is not, of
course, necessary to decide any such thing in this
case, but I should have thought there was some force
in the contention that provisions goverming the
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actual working (as distinct from covenants protecting In the

the business from encroachments by a retiring Supreme Court
partner) of a partmnership or trading sgreement, of South
formed for the purpose of carrying out some Jjoint Australia
venture, were right outside the scope of the —_—
doctrine of restraint of trade. Where two parties No.l4

join forces in a commercial enterprise, bringing Reasons for
to it what they can of assets, labour and skill, it Judgment of
would, to my mind, smack almost of mala fides for Supreme Court
one to say, some years later, when that enterprise ofgouth
had been successfully launched and established: Australia on
"These terms are too hard on me; I am bound for Issues laand
too long; release me from the bargain that I 2 of Wells J
negotiated and voluntarily assumed for the express 12th April *
purpose of this venture". Mr. Jacobs did not have 1972 P
to go as far as that (because the arrangements (contimied)
between Amoco and Rocca clearly did not make them
partners or quasi-partners), end I do not expressly
decide that the law is as posed above. But I do
not hesitate to affirm that the willingness of two
persons to combine in a business venture not
greviouslz in existence is a fact that clearly

ends to establi e reasonableness - and hence
the enforceability - of en agreement as to how

they will conduct themselves while the venture is
on foot.

Mr. Jacobs's second reply was based on the
House of Lords decision in Regent Oil Co. Ltd. v.
Strick /19667 A.C. 295. The central issue in that
case (which was an income tax appeal) was whether
Regent, as a dealer in oil, was entitled to deduct,
in computing its profits for income tax purposes,
certain premiums or lump sum payments which were
calculated on the basis of estimated gallonage to
be supplied to the retailer during the term of the
retailer's lease. The retailers held under a
lease~lease-back arrsngement similar to that in the

resent case. Counsel for the appellasnt presented
inter alia) to their Lordships the following
argunents (see pages 302 and 303):

*(3) Form itself does not inhibit any court
from deciding whether in all the circumstances
of the case expenditure is made on revenue or
capital account. It is to be remembered that
this is a commercial case and therefore is

not to be approached in the way a conveyancer
might do. (4) On the facts considered in
their context these lease and sublease
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agreements are nothing dbut a continuation of
acknowledged and accepted trading methods,
and therefore the payments are to be considered
as ordinary marketing costs incidental to and
part of the dey-to-day business of selling.
The lease and sublease are nothing more than
a vehicle for the day-to-dsy transaction of
paying rebate which the dealer would otherwise
have had to pay. It cannot be said that the
sppellsnt was at any time interested in obtain- 10
ing an interest in land. To adopt language to
be found in earlier cases, these payments were
"an outlay in a business": per Lord Sumner in
John Smith and Son v. Moore; the agreements
were 'ordinary commercial contracts made in
the course of carrying on their trade; e...
contracts for the disposal of their products':
LC>§r Lgrd Macmillen in Van den Berghs Ltd. v.
ark",

1t gppears to me that the attack mounted against 20
the arrangement in Strick's case was closely
snalagous to that pressed by Mr. Elliott. In each

case
axrr

the contention was that the lease-lease-~back
ement was ho more than a vehicle or medium

for giving effect to an agreement the true commercial
character of which was different from its apparent
conveyancing character. The answers given by their
Lordships were unequivocal, and, for the purposes of
the case before me, helpful. At page 312 Lord Reid

said:

30

"The essence of this new form of tie is that
the garage owner grants to the o0il company a
leasse of his premises (or at least of that
part conteining the petrol pumps and storage
tanks) for the agreed lump sum payment plus
a nomipal rent of £1 per snnum. On the same
day the oil company then grants to the garage
owner a sub-lease of the same premises for the
period less three days, the consideration for
the sublease being the ssme nominal rent of £l. 40
But the sublease contains covenants or
conditions whereby the garage owner is bound to
buy the petrol which he needs for resale from
that 0il company and from no one else. The
net result is that no money passes except the
reed lump sum snd the oil company gets its
tie. But this machinery is not a sham. There
is no difference from the old form of a tie by



10

20

115.

agreement so long as all goes well: but if the

garage owner defaults this new form of tie

gives the 0il company a better way of

enforcing its rights by bringi the sublease

zo an"end end standing on its rights under the
ease".

Lorg Pearce's answer was to the ssme effect (page
336):

"Thig indication of a capital expenditure is
not diminished by the argument that the whole-
salers might have obtained the substance of
what they wanted by a revenue payment and
without purchasing sn interest in the land.
They did not do so. Instead they chose to
enter into these particular arrangements
which were not shams but genuine commercial
transactions. They entered into them in order
to satisfy insistent customers who were anxious
to produce genuine transactions which would
render the sums paid to them capital receipts
in their hands. There seems no justification
for regarding these transactions as other
than in fact they were, or for treating them
as anything but acquisitions of leases for
prem%ums with the object of obtaining trade
ties”.

Lord Upjohn was even more explicit (page 340):

"He /Counsel for the appellant/ therefore
invited your Lordships to say that this lease
and sublease procedure was no more than a
cloak which you must pierce when you would
find that the true nature of the transaction
was no more then a perfectly ordinary trading
arrangement which provided a rebate over a
long traeding period. He submitted that it
matters not whether the tie was for three
months or twenty years. That wasonly a measure
to fix the premium by an arithmetical calcula-
tion to work off the rebate estimated upon the
anticipated gallonage over the agreed trading
period.

My Lords, I am quite unable to accept thegsge
submiggsions. No one has suggested that the
transaction of lease and sublease was a sgham.
It was a real transaction representing the
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realities of the situation which, in this
buyer'!s market, some tough dealers were able
to impose upon Regent in its anxiety to
maintain, and no doubt if possible to expand,
its sales of petrol im this country. Pausing
there, I may add parenthetically that I cannot
see any conceivable difference for any
relevant purpose from an anxiety merely to
preserve snd maintain Regent's share of sales
of petrol in this country snd an anxiety to
increase their ssles if possible. It is all
part of the fight to remain in the market.
These transactions were not a mere closk for
a trading operation. Of course, in a sense
the whole operation was intended to promote
trade because Regent realised that exclusivity
was the only way of remaining in the market
and they must give a corresponding considera-
tion to a dealer who was willing to buy
exclusively the products of Regent for a
period. 8o in the end both parties Lad their
eyes solely upon trade. But that does not
entitle the court to disregard the agreements
that the parties have made with a view to
carrying out their arrangements and it is
impossible to disregard the four leases and
to dismiss them as a mere closk. It was not
merely a matter of form. These transactions
were as a matter of substance and reality
forced upon Regent to their regret by these
few tough dealers as the price of the exclusive
tie. It is therefore necessary to exsmine
those transactions to see whether Regent is
entitled to succeed Inits claim that these
lump sum payments were in fact in the nature
of a revenue expenditure being really in the
nature of rebates".

I remind myself that reasoning by analogy always
carries its own penls. But the situations in
Strick'!s case and in the case before me are
similar.

case found themselves obliged to produce lease-

Tease-back arrangements to meet a genuine

commercial need, 80, in my view, did Amoco. It
may, I think, fairly be said that the need to be
met by Amoco was the need for greater security
resulting from a greater comntribution. In my
opinion, therefore, the lease and the sub-lease
are to be given their ordinary effect in law

Just as the dealers in Strick's
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according to their tenor. I should add that in
reaching that conclusion I have placed no reliance
on clause 18 of the head lease: it seems to me
that it neither adds to, nor detracts from the
intrinsic operation of the two documents.

Mr. Jacobs's next proposition followed
naturally upon the establishment of the first.
Given a lease snd a sub-lease disengaged from each
other, neither the sub-lease nor the lease is
open to challenge, according to Mr. Jacobs,
because the case of Cleveland Petroleum Co. Ltd.
v. Dartstone Ltd. anor. oliolle

sever wel cta in the Esso case, supra,
show that in those circumstances octrine of
restraint of trade has no gpplication. To
appreciate the strength of this argument it is
necessary to examine closely the circumstances of
the Cleveland Petroleum case, supra. The facts
were these: A Mr. Sainsbury was the owner in fee
simple of the County Oak Service Station. On
1 July 1960 three separate transactions were
concluded: first Mr. Sainsbury (who at all
material times wholly owned and controlled the
company called County Oak Service Station Ltd.)

granted a lease of the entire premises to Cleveland

Petroleum Co. Ltd. for 25 years. A £50,000
premium was paid and a nominal rent of £10 a year
was reserved. Second, the plaintiffs granted an
under-lease of the same premises to County Ozk
Service Station Ltd., which was for a period of
25 years less 3 days at an amount of £20,000 a
Year.
the trade tie that was challenged. The under-
lessees carried on the business of the service
station for a while and then, with the consent of

the plaintiffs, assigned to smnother company. Other

assignments followed, and on 30 August 1968 the
then under-lessees assigned the underlease to the
defendant, Dartstone Ltd. Under the assignments,
the defendant undertook to pay the rent and
observe and perform all the covensnts, agreements,
end conditions on the part of the under-~lessees
conteined in the under-lease. Mr. Gregory, who
was the dominsnt shareholder in the defendant
company, went surety for the company. On 30
September 1968, the defendants' solicitors wrote
saying that they had been advised that the trade
tie was void and proceedings followed, in the
course of which an interim injunction was granted

The under-lease contained covenants effecting
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against the defendants.
Court of Appeal.

An sppeal was taken to the
The sppeal was dismissed.

The outstanding feature of their Iordships'
Judgments is the absence from them of eny attempt
to determine the reasonableness of the covenants
that were undoubtedly in restraint of trade.
Further, it does not gppear that their decision
rested upon the defendant's having come to the
subject land in the character of assignee as
distinct from originsl lessee: I csnnot believe
that if the original sub-lease was regarded by
their Lordships as in restraint of trade they would
have excluded it from their consideration. In my
opinion, it is difficult to avoid the conclusion
that the Court of Appesl held that, in the circum-
stances, the doctrine of restraint of trade had no
application whatsoever. But I find some difficulty
in deciding what circumstances were regarded by
the Court as material to their decision. One would
have thought that nothing would have been simpler
than to say: County Oak Service Station Ltd.
(which, incidentally, is Mr. Sainsbury under
another name) came to these premises by virtue of
the sub-lease and of nothing else; dicta in the
Esso case (supra) make it clear that to restrictive
covenants contained in the sub-lease the doctrine
of restraint of trade can have simply no applica-
tion; and the final assignee can stand in no
better position than the person in whose shoes he
stands. But their Lordships, although in agreement
as to the result, do not seem to have adopted that
reasoning.

After stating the facts, Lord Denning began
by adverting to the principles discussed in the
Esso case (supra) pursuant to which a distinction
may be drawn between a man who is already in
possession of the land before he ties himself to en
oil company, eand a man who is out of possession and
is let into it by am 0il company. In the l&ter
case, Lord Denning stated, the tie is good. He
then referred to certain salient passages taken
from the speeches in that case of Lord Reid (at
page 298), Lord Morris (at page 309), and Lord
Pearce (at page 325). He then continued:

?It seems to me that in this court, on an
interlocutory application, we should go by
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those sayings in the House of Lords. We should
hold that when a person takes possession of
premises under a lease, not having been in
possession previously; and on teking
possession, he enters into a restrictive
covenant tying him to take all his supplies
from the lessor, prima facie, the tie is

valid. It is not an unreasonable restraint of
trade. Such was the case here, because

Coun Ogk Service Btation, Itd., did not, so
Tar as we Know, have poO8session gefore The
unger;ease o! isﬁ gu;§ EE

. 5) ie in

original underlecase was valid. In any
case, however, it is to be observed that the
defendants took possession themselves with
their eyes open. They knew that there was
this restrictive covenant on the land and
nevertheless entered into this assignment
binding themselves to it. Prima facie it is
valid". (The emphasis is mine).

It is to be observed that the learned Master
of the Rolls gppears to have placed emphasis on the
failure of the evidence to show that County Oak
Service Station Ltd. had possession before the
under-lease of 1 July 1960.

Russell L.J., in agreeing with Lord Denning,
added a few brief remarks of his own:

"I would only add for myself that I am
brepared to assume that County Osk Service
Station, Ltd., was in fact running this
garage before July 1960. If it was so doing,
it gla.:j.n&' could ogﬁ have been doing it under
e licence from Mr. Sains R wEo could
not otherwlse have grante ease for
petrol pumps and so forth to the plaintiffs.

I agree that the injunction should stand".
(The emphasis, egain, is mine).

) Salmon L.J. also agreed with Lord Denning, but

in adding a qualification to his Judgment, adverted

agaln to the question whether the evidence showed

that County Oak Service Station, Ltd., was carrying

gn bugéness at the time of the lease and sub-lease.
e said:

"I agree, but for my part I do so on the basis
that as far as the evidence goes, there is
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nothing to show that the Coun Oak Service
Station, Ltd., Was © ] Pusiness as

on business as &
etrol fi 113 station a% the premises in

estion prior to lst Ju . a
asis 1 ears tha 8 right to trade on

remlsges derives on rom the lease

which contains the restrictive covement. It
18 unnecessary tO express sny concluded View
as to what decision I might have reached had
it been shown that this company, wholly owned
and controlled by Mr. Sainsbury, had been
carrying on business at the petrol f£illing
station prior to lst July 1960, or that these
covenants were devised for the purpose of
talking advantage of the dicta which were
pronounced by the House of Lords in Esso
Petroleum Co., Ltd. v. Harper's Garage
(Stourport), Ltd." (Once more, the emphasis
is mine).

I must confess that these judgments leave me
distinctly puzzled. On the ome hand, there seems
Yo have been no doubt that County Osk Service
Station, Ltd., was no more than the alter ego of the
origingl tenant in fee simple of the service stationm,
Mr. BSainsbury. If thast is true, and if in restraint
of trade questiomns, courts are anxious to base
their judgments on commerciael realities, there
should have been not the sl:x.%h est difficulty in

"piercing the corporate veil' and holding that the
sub-lessesin the person of Mr. Sainsbury was
originally, in principle, and in fact, in full
possession of the service statiomn, and could not be
salid to have been "let into" possession of the
sexvice station by Cleveland Petroleum; but if the
Court had reasoned in this way, there are at least
grounds for supposing that they would have arrived
at the opposite conclusion. Lord Denning, for
instance, as I pointed out above, emphasises the
mportance of the company's not having had
possession before the under-lease of July 1960.
Russell L.J., in assuming that the company was,
in fact, running the garage, based his assumption
on a supposed "bare licence" from Mr. Sainsbury,
which, in effect, was in no way different from the
assumption adopted by Lord Denning. Salmon L.J.
pointed out that there was no evidence that the
company had been carrying on business at the
Premises in question in Jdiy 1960. The reasoning
that appears to have been adopted by their Lordships
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involves, it is true, an extreme example of the In the
doctrine in Salomon v. Salomon /1897/ A.C. 22 dbut Supreme Court
I find it difficult to resist the conclusion that of South

if Mr. Sainsbury had been the sub-lessee their Australia
Lordships would have found considerable difficulty —

in gpplying the reasoning of the House of Lords in No.l4
Egso's case (supra). At the seme time, it is Reasons for
sunprising that the Court of Appeal rested its

decision upon such & highly technical ground in an gﬂgggﬁgtcgirt
area of the law where technicalities are supposedly

of South
anathema. of South o
Mr. Jacobs invited me to hold that the Issues 1 and

2 of Wells J.
12th April

- - : 1972
been "let into possession by the oil company on the -
terms that /it was/ to tie /itself/ to that company" (continued)
end that therefore the tie must be good, because it
is outside the purview of the doctrine of restraint
of trade. I have considerable sympathy with that
submission because it does seem on the face of it
to represent the commonsense of the basic
commercial situation in the Cleveland Petroleum case
(supra), but I have reluctantly conclude at 1
would need a higher authority tham this Court to
hold that the law was as he contended. In the
face of the reservations expressed by their Lord-
ships in the Cleveland Petroleum case (supra),
I am unable to GTake This short cut Lo a conclusion
vhich would, if adopted, resolve the issues in this
case quickly and decisively. I must, I think,
assume that Rocca was not, in the sense in which
the House of Lords has used these words, "let into
possession”". It follows that, for the purposes of
ny examination of the circumstances, I must also
assume that the doctrine of restraint of trade
applies in the circumstances of this case.
Mr. Jacobs meets this assumption with a further
argument which, as I understand it, may be
expressed thus: When their Ioordships in the Esso
cage (supra) affirmed that a retailer who seeks to

e a lease of land, knowing that the only lease
available to him is a lease with a restriction,
must tske what is offered or seek a lease elsewhere,
and that public policy does not excuse bim from
honouring such a contract if it is freely entered
into (see the Esso case, supra, at page 309), they
were stating, nog an ultimate principle, but a rule
derived from such a principle. The ultimate
principle may (Mr. Jacobs submits) be put in this

Cleveland Petroleum case (supra) authorised and
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way: that where a person is desirous of setting
himself up in a particular trade but has as yet no
business in that trade, and faces a commercial
situation in which it is not practicable for him
even to commence trading as he wishes unless he
accepts from one of the major oil companies an
agreement containing a restriction of the kind.
under review in the present case, then (adopting
the words of Lord Morris in the Esso case, supra,
at page 309) in no rational sense can 1 said
that when he entered into that agreement he was
entering into a contract that interfered with his
individual liberty of action in trading, because,
ex hypothesi, he was not in possession of any such
liperty. In such a case, it could be said of that
person, just as it was said by their Lordships of
the person who accepted the lease with the
restriction, that he does not fetter his future by
parting with a freedom he possesses, but seeks to
claim a greater freedom than that which he
possesses or has arranged to acquire (compare Lord
Morris in the Esso case, supra, at page 309). In
brief, Mr. Jacobs maintained that a person who, if
he wishes to commence trading, has no practicable

alternative to accepting a lease with a restrictiom,

is, in the contemplastion of the law relating to
the restraint of trade, in no different position
from one who, having the same wish, has no
practicable alternative to entering into an
agreement with a trade tie.

The argument seems to me logical and
attractive. It is reinforced by the recognitiom
that none of the cases in which a trade tie was
held by the Court to be too long, or in which a
trade tie was made to pass the test of reasonable-~
ness, concerned a covenantee who bound himself to
deal exclusively with en oil compsny by means of
an ggreement that marked his entry into the business
of petrol retailer. & glven commercl er-

ing 1s made possible only by a particular form
of agreement then, assuming the respective
bargaining powers of the parties not to be dis-
proportionate, there would seem to be something
strange about a public policy that would allow one
party (if I may adapt the proverdb invoked by Lord
Macnaughten) to sup the milk, but reject the cow.
Speaking only with the authority of a single
Judge, I em inclined to the view that Mr. Jacobs's
last argument, in substence, represents the law;
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and, of course, if it does then -~ cadit quaestio.
If I do not now endorse it unconditionally it is
simply because possibly (I do not say probably) the
clear-cut choice between obtaining a lease and
being refused one is distinguishable from the
choice between entering a trade with virtually no
hope of success, and doing so with every hope of
success: it is the word "virtually" that could
conceivably make the difference. The circumstances
providing the foundation for Mr. Jacobs's argument
do, however, in my opinion, tend to the conclusion
that the terms of the sub-lease should be held to
be reasonable as between the parties; and I propose
s0 to regard them. It seems to me that the
reasoning that produces that tendency is closely
allied with the reasoning discussed earlier in this
Jjudgment that is based upon the undertaking by the
two parties of a joint trading venture.
of a previously existing service-station business
is central to both.

In all the circumstances, therefore, it seems
to me that although a formal decision in favour of
Mr. Jacobs's last argument would end the matter, I
ought, nevertheless, to assume that the doctrine of

restraint of trade sgpplies and to examine the lease,

the sub-lease and all relevant circumstances, to
determine (by posing the questions stated by Lord
Reid in the Esso case supra, at page 300) whether
the restraint wen rther then to afford adequate
protection to Amoco; whether it can be Justified as
being in the interests of Rocca; and whether it
must be held for any reason contrary to the public
interest.

The submission from the plaintiff that Amoco,
in 1964, had clear commercial interests fit for
protection by covenants in restraint of trade was
based upon matters snd considerations similar to
those propounded by Diplock L.J. in the Petrofina
case, supra, at pages 188 and 189. His Tordship

re said:

"The interests of the appellants in selling as
large a quantity of their petroleum products
a8 they can is one which they have a right to
have protected. The main ultimate consumers
of their products are the public who purchase
petroleum products at filling stations on the
highways. The appellants have an interest in
inducing owners and occupiers of filling

The absence
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stations to stock and sell their petroleum
products to the public in as large quantities
as possible. A filling station, like all
retail distribution points from which the
customer collects his own goods, has only a
limited potential market depemdent upon such
factors as the number of motorists living in
the vicinity, the smount of motor traffic on
the road on which it is situated, emd the
nearness snd location of other filling
stations. At any givem filling station a
larger quantity of the gppellants' products
is in eny event likely to be sold if theirs
are the only petroleum products on sale than
would be the case if the products of other
oil companies were also on sale there.
Furthermore, the economic incentive to the
Proprietor of the f£illing station to sell as
mich as he can of the appellsnts' petroleum
products is reduced if he has alternmative
products of a similar kind to sell. All
contracts whereby a filling station operator
undertakes to purchase all his requirements of
petroleum products from a particular oil
company are not in my view necessarily un-
enforceable as being in restraint of trade.
Whether they are or not depends on whether
the restrictions imposed by the particular
contract on the operators'! liberty in the
future to trade with consumers of petroleun
products or with other oil compsnies do not
exceed in duration or character what is
Treasonably necesssry to promote the sale of
the o0il company's products".

Mr. Jacobs asked me to apply that passage, mutatis
nutendis, to the case before me, and I am of the
opinion that it would be reasonable to do so. I
think, moreover, that Lord Denning's sppraisal

(in the same case at pages 173-174) of the task
facing a late-comer to the world of one brsnd
selling may also be regerded as generally applicable
to Amoco's position in 1964 (except that it cannot
be described as a "comparatively small company").

"Now, if these solus agreements had been
challenged ten or twelve years ago, when they
were first introduced into this country and
were few in number, I think the early ones
might well have been held unreasonable
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because the company which introduced them was
really seeking to protect itself from competi-
tion from its rivals and nothing else. But
the solus agreements were not challenged them;
and they have become s0 numerous that the
picture is reversed. If a comparatively
small company like Petrofina is to obtain an
entry into the trade, it must be able to
protect its own outlet for petrol lest it be
swallowed up by its giantrivals; and a
reasonable way of protecting its ocutlet is by
a solus agreement. I hold, therefore, that
it is not every solus agreement which is
automatically bad. If it is to be held
unreasonable, it must be for something more
than the restriction oh obtaining petrol
supplies".

I draw the clear inference from the evidence of

Pat Rocca in this case, that the Roccas were well
aware that Amoco was new to the market, apd was, on
that account, likely to offer them a better deal
than the well established o0il compamnies.

But the matter does not rest there. I have
already referred to the benefits received under the
bargain with Amoco, and in particular the unusually
high rebate. It is essential for me to weigh the
consideration provided by each party in order to
satisfy myself that the bargain was not lopsided.

A factor in agreememnts of this kind that has
previously led courts heavily to discount the
benefits received by one party is the power of the

other party to fix the prices at which the petroleum

products were to be supplied to the dealer. The
attitude of courts to such a power has been
conveniently summarised by Jacobs J. in Tasman Déz

Cleaners 5_131. Ltd. v. Diamond /19607 N.S5.W.R. )
a :

"I come then to lMr. Bannon's argument that the
agreement in restraint of trade is bad because
it would bind the defendant in circumstances
where the reasonable return to the defendant
from the contract, which reasonable return
would be the circumstances in which the
defendant agreed to enter into the restraint
of trade, would be denied to the defendant.
This, it is argued, could come about in the
following way: it would be open to the
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plaintiff company to fix a current list of
charges at such a figure that a return of

25 per cent thereof to the defendant would not
be a return which would compensate the
defendant for the restraint of her other
trade into which she had entered. Mr. Bannon
also referred to the fact that under clause 12
of the agreement no percentage was fixed for
dgéing and repsiring and he sought to apply
the same argument in regard to that, namely,
that there was no certainty of a returm to the
defendant of such degree that it was fair that
she should enter into the restraint of trade.
For these propositions he has referred me to
the decision of the High Court in Peters
American Delicacy Co. Ltd. v. Champion (1928)
41 C.L.R. 316; 34 A.L.R. 317. In that case

it was held that the injunction should go
sgainst the respondent, who was the retail
seller of ice~creem end who had entered into

a contract not to purchase from other sources
then the appellant. The matter dealt with
concerned the prices and it is to be noted
that it was not really agued in the case that
a fluctuation in price at the discretion of
one party to the contract would not be
sufficient to bring down the validity of the
restraint in regard to purchases from other
sources. It was held in that case that in
fact the price to be paid by the retailer was
subject to constant re-negotiation so that at
no stasge could the retailer, the respondent,
be bound to a contract in which the price was
unsatisfactory to him asnd under which he could
not obtain ths supplies from smother source.
Although this point was not argued because of
concessions made by the parties, nevertheless
it was made clear by the decision of the
majority of the court that it was of the view
that a unilatersl power to alter prices,
coupled with an inability of the other party
to be free to obtain supplies elsewhere if the
prices so altered were not satisfactory to him,
would be an unreasonable restraint of trade.

The same principle is implicit in the decision
in Peters Americam Delicacy Co. Ltd. v.
Patricia's Chocolates and Candies Pty. Ltd.
(1947), 77 C.L.R. 574. It was there held

that the restraint against purchasing i