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1.

IN THE PRIVY COUNCIL

ON APPEAL
FROM THE FIJI COURT OF APPEAL

BETWEEN :
AMRATLAL JAMNADAS (S/o JAMVNADAS)
- and -

GULAB BEN (d/o RATANJI)

RECORD OF PROCEEDINGS

No. 1

Writ of Summons

IN THE SUPREME COURT OF FIJI

No. 297 of 1969
BETWEEN: GULAB BEN d/o Retenji - PLAINTIFF

AND : AMRATLAL JAMNADAS s/o DEFENDANT
Jamnadas

ELIZABETE II, by the Grace of God of the United
Kingdom of Grest Britsin and Northern

Ho.15 of 1975

Appellant

Respondent

In the
Supreme Court

te———

No. 1

Writ of
Summons

18th December
1969

Irelsnd and of Her other Realms and Territories

Queen, Head of the Commonwealth, Defender of
the Faith.

To AMRATLAL JAMNADAS s/oc Jsmnadas of Suva,
Merchant

WE COMMAND you, Thet within eight days after the
service of this Writ on you inclusive of the day
of such service you do csuse an appearance te be
entered for you in sn action at the suit of GULAB
BEN d/o0 Retenji of Suva, Lendlady snd take ndtice
That in defsult of your so doing the plaintiff
may proceed therein, and judgment may be given in
your shsence.



In the
Supreme Court

No. 1

Writ of
Summons

lath December
1969

(continued)

2.

WITNESS the Honoureble SIR CLIFFORD JAMES HAMMETT

Chief Justice of our Supreme Couwrt, at Suva,
this 18th day of December 1969.

RAMRAKHAS

Per: (Sgd.) B.C. Ramrakha L.8.
Solicitor for the Plahtiff.

N.B. - This Writ is to be served within twelve
calendar months from the date thereof, or, if
renewed, within six calendar months from the date
of the last renewal, including the dsy of such date 10
and not afterwards.

The defendant mey sppear hereto by entering an

appearance either personally or by Solicitor st the
Supreme Court Registry at Suvs.

GENERAL ENDORSEMENT OF CLATM

The Plaintiffls claim is for specific performence

of an sgreement in writing dated the 26th day of
September, 1969 whereby the defendant would sell

and the plaintiff would buy land, buildings and
chattels, be certificste of title No. 9077 20
situate 8t Spr Street, Buva in the Colony of

Fiji for the price of $18,000.00 (Eighteen

Thousand Dollars), and the plaintiff also claims

damages for non-performance of the said sagreement;

In the alternative the plaintiff claims
damages for breach of contract;

And the plaintiff claims the costs of this
action.
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No., 2 , In the
o SBupreme Court
Statement of Claim ﬁ_——z
. Oe
IN THE SUPREME COURT OF FIJI Statemgnt
. ' 12th Jsnuary
BETWEEN: GULAB BEN d/o0 Ratanji PLAINTIFF 1970 ‘
AND : AMRATLAL JAMNADAS s/o DEFENDANT
amnsdas -

STATEMENT OF CIAIM

The plaintiff by her Solicitors says:-

1.

2.

3.

By an agreement in writing deted the 26th day
of Beptember, 1969 (which said agreement is
ennexed to the schedule hereto) made by and
between the plaintiff and the defendsnt the
plaintiff agreed to purchase and the defendant
agreed to sell to the plaintiff the whole of
the land, buildings end chattels situated at
Spring Street, Suva end comprised in Certifi-
cate of Title No. 9077 and being Iot 1 on
deposited plan No, 2177 being Allotment 1
Section D Toorak (part of) in the City of Suva
in the Islend of Viti Levu having an ares more
or less of 22.9 perches for the price of
Eighteen Taocussnd Dollars (818,000.00).

The sgreement so entered into has been part
performed as follows:-

On the 8th day of October, 1969 the .
defendant accepted from Messrs. Parshotam & Co.
of Buva, the then solicitors for the plaintiff
and the defendant the sum of $2,000 (Two
Thousand Dollers) in part payment of the
purchase price. :

The plaintiff by her agents has orally and by
g letter dated the 23rd October, 1969
requested the defendant to perform his part of
the said agreement dated the 26th September,
1969 but the defendant has oraslly and by a
letter dsted the %rd November, 1969 refused to
comply with the pleintiffs seid requests.



In the 4,
Supreme Court

No. 2

Statement
of Clainm

12th January
1970

(continued)

Exhibit B

4,

The plaintiff haes at all times been ready and
willing to perform her part of the said
agreeuent.

WHEREFORE the Plaintiff claims as follows:-

(1) A decree of specific performance of the
said agreement dated the 26th September,
1969 end that the defendant be ordered to
execute a proper conveyance of the ssid
certificete of title No. 9077 to the
plaintiff. 10

(2) Bpecial damages at the rate of #60 per
month from the 15th day of October, 1969
till the 3%1lst December, 1969 and there-
after st the rate of £140.00 per wmonth
from the lst day of Janmary 1970 till
the date of the said conveyance.

(3) Genersl damages for non-performence of
the said agreement.

(4) In the slternative the pldntiff claims
damages for breach of contract. 20

(5) Costs.

In the alternative the plaintiff says thet if
the sald agreement dated the 26th September,
1969 is not binding which is denied then the
plaintiff claims from the defendsnt the sum
of $2,000 (TWO THOUSAND DOLLARS) being money
had and received by the debndant to the use
of the plaintiff.

SCHEDULE

MEMORANDUM OF TERMS AND CONDITIONS 20
OF BALE

VENDORS:  AMRATLAL JAMNADAS (son of
Jamnadas) of Suva, Businessman

PURCHASER: GULAB BEN (f/n Ratanji) of Suva
Zandlady

SUBJECT-MATTER OF SALE: (land, building,

chattels etc.) Certificate of Title 9077
situated at Spring St., Suva, together with
all improvements thereon.
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The seid property is sold SUBJECT TO the following
Mortgsge that is No.63066' 4

PURCHASE PRICE: g£18,000 (EIGHTEEN THOUSAND DOLLARS)

DEPOSIT AND PART PAYMENT OF PURCHASE PRICE: The
sum of . now paid to Vendor or Parshotam & Co.
Solicitors for the Vendors and the balance shall be

paid upon execution of transfer subject only to
above mortgage.

TERMS AND CONDITIONS:

OUTGOINGS: Policy to be essigned to purchaser and
premium to be apportioned as from lst Jaouary, 1970.

TOWN RATES: Paid for period ending 3lst day of
December, 1969. Purchaser to psy from the 1lst
January, 1970.

OTHER OUTGOINGS: Such as water rates, electricity,
ggégphone etc. Vendor will pay mp to 31lst December,

2. POSSESSION

(a) Possession to be given by the Vendor and teken
by the Purchaser as from the date of execution
of Transfer.

(b) Vacent possession to be given by the Vendor
and taken by the purchaser as from 3lst day
of December, 1969.

(¢c) Details for tenants in occupation.

NAME: NATURE OF RENT DATE PAID TO
TENANCY

Wong Chee Wai Lease
Wong Chee Wai Monthly tenancy

£30 per month

(d) Purchaser to receive rents from the 15th day
of October, 1969.

(e) Both parties to notify tenents of sale.
2, THE VENDOR declares as follows:

(2) That he has power to sell
(b) That no survey of the land hereby sold is

In the
Supreme Court

No. 2

Btatement
of Clainm

12th Jenuary
1970

(continued)
Exhibit B



In the
Supreme Court

No. 2

Statement
of Clainm

12th January
1970

(continued)
Exhibit B

(e)
(a)

4.

5.

7.
80

6.

necesssry as the land has been properly
surveyed and no consent of the sub-division
of land Board or the Iocal Authority is
necesssary.

The Land hereby sold is not affected by &
Town Planning Scheme.

There is no order of the Local Authority
for closing or repair of buildings.

(a) The Purchasers acknowledges that he or
his agent have personally inspected the 10
subject-matter of ssle and that he
relies entirely on his Jjudgment and that
no error or misdescription of the area
of the land hereby sold shall annul this
agreement or entitle him to any dsmage
or compensation.

(b) The Purchaser declares that he is under
no disability to hold lend. '

CONSENT

(a) The consent of the following persons are 20
to be obtained.

(b) Mortgagee that is first mortgege.
SPECIAL COVENANTS AND CONDITIONS

Vendor will occupy one flat now occupied by
géggfree of from rent unto 31st December,

COSTS AND DISBURSEMENTS to be paid by Purchaser.

If defsult is made by the Purchaser in psyment
which due of any of the purchase moneys or

interest or in performsnce or observance of 30
any of the terms and conditions of the sale

the Vendor (in addition to other remedies) may
rescind this sele contract (whereupon the

deposit therefore paid shall be forfeited to

the Vendor as liquidated demages) and mey at
Vendor's option and without tendering sny

assurance resell the said land by public

auction or private contract subject to such
condition as the Vendor may think fit; and

any difficiency /Sic/in price resulting from 40
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and 8ll expenses attending a resell or attemp-  In the
+ed resale after set-or /sic/ or any payments Supreme Court

made in reduction of the purchase price may be —

recovered from the ggzéhaseingy the Xendor as No. 2

liquidate demages; any rease in price

upon resale after deduction of expenses shall Sgaggggﬁﬁ

belong to the Vendor.

12th January

Q. The Vendor and the Purchaser mutually agree 1970

subject to all necessary cousents (if any) to (continued)

enter into the within transaction and to

complete all documents necessary for carrying Exhibit B
the same into effect such documents to contain

the within-written terms and conditions snd

such other provisions as are usually inserted
- in documents of a similer nature pursuant to

proper snd usuasl conveysncing practice of

Solicitors in Fiji.

DATED this 26th day of September, 1969.

SIGNED by the said Vendor )

after the contents hereof

were resd over and explained

to him in the English language) Sgd:

when he appeared fully to Amretlal
understand the meaning and Jannadas.
effect thereof before signing

in the presence of:

Sgd. K. Parshotam
Solicitor, Suva.

SIGNED by the said Purchaser )

after the contents hereof were) .

reed over and explained to bim) 5% poas

in the English Language when fsr.and on
he appeared fully to understand i y.1¢ of

the meening end effect thereof) p. . hocer

before signing in the presence;‘Gulab Ben.

of:
Sgd. K. Parshotam
Solicitor, Suva.
DATED this 12th dsy of January, 1970.

RAMRAEHAS
(8gd.) B.C. Ramrakha




In the
Supreme Court

e

No. 2

Statement
of Claim

12th January
1970

(continued)

No. 3

Amended
Defence

12th Beptember
1973

8.

This Btatement of Claim is delivered at the
request of RAMRAKHAS the Solicitors for the
plaintiff whose eddress for service is at the
office of the said Solicitors in K.W. March
Limited's Building, 77 Merks Street, Suve in the
Colony of Fiji.

No. 3 |
Amended Defence

Amended pursusnt to the Order of the Honoursble
M. Uustgce Timoci Tﬁivaga made in Uﬁambers 10

ate e 1llth dsy of September,

IN THE SUPREME COURT OF FIJI

No. 297 of 1969

BETWEEN: GULAB BEN (d/o Ratanji) PLAINTTFF
and '
AMRATTAT, JAMNADAS (8/0 Jemnadas)

DEFENDANT
1 THE defendant sdmits signing a partially
Type-written snd partially bhand-written document
on the date stated in paragraph 1 of the Statement
of Claim but says that the copy document on the 20
Schedule to the Statement of Claim does not
correctly set forth the matters intended to be
sgreed upon, wherefore there was no consensus
between the plaintiff and the defendant. In
particular the defendant states that there was no
agreeuent relating to the ssle of chattels; that
the intended considerstion is not correctly ‘
stated in the said document; thagrggeciric
arrengements were to be made reg ng settlement
of the mortgage on the property and that the sale 20
was to be subject to the making of a formal
contract upon which the defendant was to be
independently advised. No such contract has been
submitted to the defendant for considersastion nor
has the Defendant had a copy of the document
hereinbefore referred to. Bave as aforesaid the
defendant does not admit paragreph 1 of the
Statement of Claim.
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2. THE defendsnt admits heving received psyment
of the sum of $2,000.00 (Two Thoussnd Dollars) but
does not admit that such payment constitutes part
performence of any agreement, and the defendant
repeats paragraph 1 of this befence. Save as
aforesaid the defendsnt does not admit peragraph 2
of the Statement of Claim. )

2. THAT defendant does not admit paragresphs 3 and
0 e Statement of Claim and repests paragrsph 1

of this Defence.

4, FURTHER and in the alternative the defendant
will plead in law that there is no sufficient note
or memorandum in writing of the alleged contract
(which is not admitted) as required by Section 59
of the Indemnity, Guarantee and Bailment Ordinance
(Cep.208) and Bection 4 of the Statute of Frauds.

DELIVERED the 12th day of September, 1973
GRAHAME & CO.

(Sgd.) C.L. Jemngdas
Solicitors for the Defendant

This Amended Defence is filed sand delivered by
Messrs. Grahame & Co., Solicitors for the
Defendent whose address for service is
Mansfield Chsmbers, 165 VictorisParade, Suva.

To the Plaintiff and/or her Solicitors Messrs.
Remrskhas of Marks Street, Suva.

No. 4
Amended Reply
IN THE SUPREME COURT OF FIJI

No. 297 of 1969

BETWEEN: GULAB BEN (4/o0 Ratanji) PLAINTIFF
- and -
AMRATLAT, JAMNADAS DEFENDANT

s8/0 Jamnadas

In the
Supreme Court

No. 3

Amended
Defence

12th September
1973

(continued)

No. 4
Amended Reply

19th September
1973



In the :
Supreme Court

No. 4
Amended Reply

19th September
1973

(continued)

- defendant, and an assertion that the sale was

10.

1. THE Plaintiff Jjoins issue with the defendant
on his defence, except insofar as the same
consists of admissions.

2. THE plaintiff admits that the sale was
complete, but subject to the mortgsage, and the _
plaintiff through one Abdul Leteef, acting for the
defendant, and her solicitor, Kentilsl Parshotsm

-obtained the approvel of the mortgegee to the sale;

3. THE plaintiff further ssys that after the

gpproval of the mortgagee as aforesaid, the 10
defendant requested the pleintiff by her

solicitors, Messrs. Parshotam & Co., to pay to him

& sum of TWO THOUSAND DOLLARS (£2,000.00) which

the plaintiff did pasy. o

4, _THE plaintiff seys that the defendant is now
estopped from denying that the sale was completed,
and says that the acceptance of the said monies
was an act of part-performance on the part of the
concluded. 20
D.  THE plaintiff says that the defendant retains

the said monies, and has not offered to return the

same to her, or paid the same into court.

6. THE plaintiff further says that the copy
document on the Schedule to the Statement of Claim
constitutes a proper note or memorandum of the sale,
and purchase of the property, and was intended to
operate as such by the Plaintiff and the defendant.

IN any event the plaintiff will rely on the
follo acts of part performsnce 30

(a) payment of the sum of 2,000.00 on account
of the purchase price

(b) the obteining of the consent of the first
mortgage as aforesaid from the said Abdul
Lateef and confirmation thereof by Messrs.
Parshotam & Co. acting for the both perties
by letter dated the 10th October, 1969.

(c) +the retention by the defendant of the said
sum of #2,000.00 and user thereof by him
for his own purposes. 40

8. THE plaintiff will further plead that the
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agreement between the parties as contained in the In the
BSchedule to the Statement of Claim is complete in Supreme Court
itself, and cannot be varied altered or deviated —
from by the parties. No. 4
DELIVERED this 19th day of Beptember, 1973 Amended Reply
19th September
RAMRAKHAS 1973
Per: (Bgd.) K.C. Ramrakha (continued)
This Amended Reply is delivered at. the request of
RAMRAKHAS the Solicitors for the Plaintiff whose
address for service is at the office of the said
solicitors in K.W. March Limited's Building, 77
Marks Street, Suva.
NO. 5 NO. 5
Proceedings Proceedings
: 27th September
IN THE SUPREME COURT OF FIJI (WESTERN DIVISION) 1973

AT TLAUTOKA

Civil Jurisdiction

Action No. 297 of 1969

Before the Hon. Mr. Justice Btuart, Judge

Thursday the 27th day of September, 1
at 9.%0 a.m.

BETWEEN: GULAB BEN d/0 Ratanji Plaintiff
AND : AMRATLAL JAMNADAS s/o0 Defendant
Jamnadas

Mr. K.C. Resurekha & H.M. Patel for the Plaintiff
Mr. C.L. Jamnadas for the Defendant

RAMRAKHA: Basic question is whether agreement is
indeed an agreement. Agreed correspondence
produced. f court finds there was no agreement
then defendant must succeed. I am asking for an
amendment of the prayer in the Statement of Claim.

JAMNADAS: I object on ground that this action has
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In the been going since January 1970 and only 2 weeks
Supreme Court ago the defence was asmended by leave in spite of
— opposition by the plaintiff. No actual
No., 5 inconvenience results,
Proceedings COURT: Leave to amend grented in terms of
27th September typed clause (2) of prsyer. ‘
1973
(continued) RAMRAKHA: We cleim we purchased subject to a

Tirst mortgage - $18000 subject to B80O0O.
Document now stamped as at $26000. On 26/9/69

arties went to Parshotem and he completed form.

e acted for both parties. Later Lateef acted
for Purchaser. Draft transfer sent to Lateef.
On 8/10/69 defendant celled on Parshotem esnd got
#2000 as part of purchase price - that now paid.
into Court. Purchaser snd Lateef made agreement
as to mortgage. On 12/10/69 plaintiff and
defendant disagreed and defendant disputed sale
and defendent wrote letter of 3/11/69.

Plaintiff's
Evidence
No. 6 No. &
Jean Sumith Jean Smith
Exeminstion

P.W.1l Jean Smith of 16 Des Voeux Road, Suva,
countant

I work for Cromptons. I produce account of
mortgege No. 63056 in nsme of defendant.

JAMNADAS: I object - on grounds

(a) that defendant has not seen the
document,

(b) that Crouwptons were acting as solicitors
for defendant. They sppeared tv wait and
defended. Refer to letter 8,

(¢) that witness has not said she knows

anything sbout the document she is
producing,

(4) that plaintiff's allegation is that
Lateef is to give evidence consenting
to mortgage.

COURT: I am afresid that I am unable at the

10

30
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moment to see any good grounds for objecting to the
reception of this evidence, and therefore it will
be received. '

WITNESS: I have records - I have been authorised
to give evidence - tender record. Amount due on
this at end of 1969 was $8000. '

CROSS-EXAMINATION: I have been accountant for 16
months. Interest peysble at end of 1969 was 63%.
#390 was owing st end of 1969. Daily rate not been
calculated to my knowledge. So far as I cen see,
no accounts given to anyone as to smount owing at
end of 1969. Interest is made out at the end of
each month smount due on one side and amounts paid
on the other - interest is calculated with monthly
rates on a reducing basis.

No. 7
Chimanlal

P.W.2 Chimanlal f/n Vsllabhdas of 113 Amy Street,
Buva. Company Director. Sworn on Ramaysan.

I see defendant. He is related to me - he is
my cousin. I have known him many years. I know
building in Spring Street with 2 shops and flat on
top. In September, 1969 I was asked to purchase
this building. A man called Moti came to see me.
He is an estete sgent. After 2 deays on 16/9/69
I went to see defendant at his sports' shop at
Epworth House with Moti - about 9 a.m. Then
defendant made an gppointment to see K.Parshotam,
solicitor. We went to see him about 10 as.m. We
had conversetion. He took out a form and seid this
is the usual form we use for buying properties.

He asked questions snd filled in the form. He
asked questions of both of us. When it was
coupleted defendant signed it. I signed it on
behalf of my wife. I produce document.

JAMNADAS: I object as to stamping (he is shown
document) - but objection is now withdrawn.

RAMRAKHA: Refer to Phipson para 589 as to
conversation with Parshotam.

WITNESS: Resworn after adjournment.

In the
Supreme Court

Plaintiff's
Evidence
No. 6

Jean Smith
Examinstion
(continued)

27th September
1973

Cross-~
exaemingtion

No. 7

Chimanlal
Examination
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Plaintiff's
Evidence

No. 7

Chimanlal
Examination
(continued)

27th September
1973

Cross-
examination

14,

To Remrakha: He then read it over and we signed.
He was spesgking in English. I do not remember if
he signed but he seid it was binding on both of us.
At that seme time I paid a deposit to Parshotam & Co.
He was acting for both of us. The appointment was
made by defendant; but I regerded him as ascting for
me. I tender receipt I received from him. Later,
after 3-4 days I peid a further £11,500 to Parshotem.
Then I cszlled on Lateef with defendant and Parshotam.
A discussion took place atout first mortgage to
Coubrough Estate. We were all there. Parshotam
asked Lateef who said first wortgage had #8000
owing. Lateef actingogor 1st mortgagee. An agree-
ment was made that Z2000 would be pdd by me snd I
would give a fresh mortgage for 6000, to Coubrough
Estate. I accepted this arrangement and we all
went away. Later on we disagreed; and he refused
to go on. I produce Certificate of Title 9077
certified under cap. 78 and also Caveat 110258. .
Also mortgage 122182. Apart from signing Caveat
my wife had no conversation with defendant. I
acted as her agent throughout, and I hold a P/A.

My wife has gone to India to see her mother who is
ill. T produce Power of Attorney registered as
5675 and my wife signed in my presence and that of
Mr. Ramrskhs. At time of purchase defendant was
occupying flat on top. He is still there. He is
also occupying one shop snd the other is occupied
by Nippon Trading Co. I ask for en order that he
transfer land to me st the agreed price. I also
ask for order for vacant possession from him and
also account from 15/10/69. ‘

CROSS-EXAMINATION: - JAMNADAS

cument i1s dated 26/9/69. Plaintiff was my
de-facto wife. I married her subsequently. I had
no Power of Attorney at that time. I had no
written authority to enter into a contract on her
behalf. No suthority produced to Parshotam. On
26/9/69 Parshotam's office in Tolo Buildings. He
has acted for me since 1966, but not exclusively.
He hal acted in numerous matters for both me and
plairiff, He took instructions from both of us -
in writing., The document he wrote on is Ex. B.
As fer as I know no chattels were included in the
sale., I bought the land and the improvements.
Parshotem and Co. prepared this document. I do not
know when they ceased to act for defendant. I
oonsulted Resmrskhas shortly before 23/10/69. Later
I instructed them to issue a writ. I did not
instruct them to cleim chattels. I say that we did
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reach an agreement with Lateef sbout the first
nortgage a few days after this agreement was made.
I was to pay £2000 off mortgage end a new morgiage
given by me to Coubrough estate. Mr. Lateef did
not say he would consider matter and telk with Mr.
Falvey. He seid it would be okay, but he would
have to refer to Falvey. I say that my proposal
for a fresh mortgage was accepted. I do not
remember what interest rste was to be paid on new
nortgage but I think it was the same as the o0ld one.
I 4o not know how much I was to pay per month to the
mortgagee. The mortgage was to be until the .
Coubrough estate wound up - about 2-3 years. I do
not know if it was to be a demsnd mortgege. I do
not know whether details were arrived et or not.
Parshoteam and Lateef knew that. I egree that term
and rste of interest important but not very impor-
tant as I would have paid in one years time. I am
ready and willing to pay balance due on this sale.
I have deposited £12,000 with Parshotam and I was
to provide a further #6000. I did not understand
sale to be for #18,000 but for £18000 snd smount
of mortgage. ‘

(Two accounts put in by consent).

I paid $£11500 to Parshotam on 7/10/69 and I
had already paid £500 on 26/9/69. I was to provide
a2 further $6000 from my own funds. If purchsase
completed Parshotam would have settled on my behalf.
The further 6000 was not demsnded from me. I told
the lawyers I hsd the money whenever it was
required. I got this £11500 from the Bank and slso
the #500 that I paid on 26/9/69. I did not think
the whole price was $18000. The price was not
going to be increzsed by #2000 if I paid that amount
off the mortgage. I do not know if money ever
tendered by my solicitors.

JAMNADAS: T put in by consent draft transfer
enclosed with letter of 10/10/69 from Parshotsm
to Cromptons. XXn (continued) I did tell BNZ that
I was buying this property from defendsnt. I did
not tell Bank I was buying property for $18000. I
told them I wanted $12000 for buying the Spring
Street property. I told them I was buying for
£18000 with & mortgsge of #8000. I saw Mr. Sare,
the manager. I think he has now gone sway. I did
not maeke any spplication in writing. Bank did not
write to me. I made it. I do not know if they
wrote to Parshotem & Co. Neither I nor Parshotam
ever went to defendant with a cheque. I did not
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think I was buying that property for

£18000. I was paying £18000 and the amount of

the $8000. I did not know there was a second
mortgage on this property. I did not find out
about that until later. I was present when
plaintiff signed ceveat which was subsequently
registered as 110258 (Ex.F). I did not see that
document. Caveat is subject to two mortgages.

I think there was a date for giving of vacant
possession, but no dste given for settlement. 10
I was told that insurance had been paid by mort-
gagees and hence no question of insurance srose.

I did not notify tenants of this property that I
have bought it. Parshotam told us that was a
finsl and binding document. He did not ssy any-
thing sbout the contingency of the first mortgagee
not consenting to the sale. We were with
Parshotam 20-30 minutes. Yesterdsy Parshotam gave
me a bank cheque, for #500, to hand over to
Ramrskha. It was never psid to defendant. I did 20
not reedEx.B. It was explained to us. Part of
Clause 10 was crossed out becsuse Parshotsm said

2 lawyers were handling the matter. Parshotam did
not at that time ask for stamp duty. He did later
and I paid him, but I do not know how much it was.
I have bought a number of properties. On 25/9/69
I mortgeged my Waimenu Road property to BNZ for
£12500. I think I paid Parshotsm.something for
stamp duty. Meeting with Lateef was about 28 or
29 Beptember. Parshotam never asked me for balance 30
of money required to pay defendant. He did tell
me there was a dispute. I do not know when that
was.

RE-EXAMINATION: I 4id get & cheque from Parshotam

or . now produce 3 cheques for £500, |
end $£15,500 all Bank cheques..

JAMNADAS: I object. ’
RAMRARHA: I withdraw those cheques.

WITNESS: At a certain stage, I realised that
defendant did not went to go on. I did not think 40
there was any point in going to him with the rest

of the money. I was not expected to give the Bank

8 mortgage on the Spring Street properties.

Defendant did not expect to give the Bank a mort-
Defendant

did not ever ask for balsnce of moneys nor offer

to complete.
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TO OOURT: There was never any discussion between
us as to balance.

WITNESS: If, Lateef had wanted the mortgage paid
off, I could have paid it off by getting a loan
from my cousin. ‘

12.45 sdjourned until 2.15 p.m.
On Resumption

Agreed correspondence produced as Ex. K.

No. 8
Kantilal Parshotam

Kantilal Parshotam, 412 Waimanu Road, Suve,
Solicitor.

I have been practising in Buva since May, 1959.

I know both parties. In 1969 I had an office in
Tolo Buildings. I saw parties in 1969. I think
plaintiff rang me, &nd he told me he wanted to
come and see me with defendant. I have acted for
both parties from time to time. I gave them an
gppointment and pleintiff told me what it was about
and he gave me the title number of the property and
I instructed my clerk to mske a sesrch. Later both
parties came, I have stendard form which I use for
groperty deelings. Ex, B is the standard form and

filled it in from information given to me by
both parties. I completed form in my handwriting
and then they both signed. My normsel practice is
to explain form to parties - I usually take pains./
to explain carefully when I act for both parties.
I think that I spoke in English, as I normally do
when both parties speak English. I am quite sure
that both parties understood the agreement. I
explained to them thast this was a final document.
Plaintiff paid deposit of £500. Vendor told me
that Cromptons acted for lst mortgagee and that
Lateef was dealing with mortgage. I see mortgage
63056. (mark across Clause 1 made by photocopying
machine). I contacted Liateef on instructions of
Vendor. I was acting for both parties. 2-3 days
later plaintiff and defendant and I met Mr.Lateef
at his office. At first Leteef annoyed with :
defendant because he was not reducing. He said
#8000 was due and he wanted £2000 peid immediately.
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He said there would be no problem but he wanted to
confirm matter with Falvey. Lateef suggested that
fresh mortgae be taken from purchaser. Plaintiff
agreed to that. Mr. Leteef obviously knew
defendant and rebuked him for not coming to him and
$t was then arranged that I would asct for Plaintiff
and Lateef would act for defendant. Defendant kept
on ringing me and I put him on to Crouptons.

Lateef rang me within e few deys and I wrote him
confirmin%hthe arrangement. I see Kl - that is my 10
letter. at is transfer. I did not make that
subject to & mortgage, because Lateef was to have
a fresh mort%age for 0. I peid out money to
defendant. told defendant I had money from
plaintiff. Defendsnt told me Lsteef was sick and
was not moving fast and he told me he would lose
groperty if I did not pay him #2000 by cheque.

did not take a receipt from him. Later a dispute
arose defendent said he was not going to sell that
property under asny circumstances. I then told 20
plaintiff to see Remrakhas. I retained the £500
until yesterday until I paid it out to you. Omn
3/12/69 pleintiff uplifted £9500.

Referring to Ex. B the typed part is part of the
form and is altered as occasion arises.

CROSS-EXAMINATION: JAMNADAS

Defendant and P.W.l csme to see me on 26/9/69.
Appointment was made by P.W.2. I would agree thet
I have acted for plaintiff or C.V. Dess on seversl
occasions, I think I sterted acting for C.V. Dass 30
in 1963 or.1964, but I have not done verymuch for
defendant.. There were only s few matters. When
they came in I heard what they said and then I
oompleted the form. This is not instructions for
a sale, it is a ssle and purchase sgreement. No
chattels in this particular case. If there had been
I would have had a list made and annexed to the
agreement. I have crossed out where eny provisions
were inspplicable. , The word 'chattels! in the
heading is simply 2 reminder. : :

I ceased to act for defendsnt when we met
Lateef. . I have no note of the interview with :
Lateef. I cannot give a definite date when I met
Mr,. Lateef. It would be either 2-3 days after
26/9/69. I have no notes of any interview, but
continued to act for plaintiff end C.V. Dass.
Defendent continued to ring me. I made no note
as to when I ceased to act for pleintiff. I hended
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all relevant pspers to Ramrakhes. I did not hand
over my whole gile, but only the papers they asked
for. I gave them the Ssle and Purchase agreement.
I do not know what was in Writ of Summons. It is
not correct that sny chattels were sold. The land
was sold at £18000 plus smount on first mortgage.
Defendsnt told me sbout #8000 owing on first mort-
gate. I accepted that figure. I sey that #8000
5§r.~ The agreement was
~ made on the basis that #8000 was owing to the
mortgagee. I agree that there is no mention of the
amount of the mortgege in the agreement. The
purchaser was willing to teke the land on the basis
on whatever was owing under the first mortgsage.
Both believed #8000 owing. The document says
nothing about arrears of interest. These were not
merely instructions for a sale. As to the word etc.
in the form, this is merely part of the form. I
agree that chattels was not deleted by me. Some-
g mes elterstions are initislled ..... sometimes
y me.
tions. If that were so, snother agreement would
have been entered into between the parties. I
considered that document a2 binding egreement. It
would normally be stsmped within 2 months. It was
not becsuse it was supposed to be only greliminary
instructions that it was not stsamped. ime was not
of the essence, and that was deleted becsuse with
Cromptons in the metter I did not know how long it
would teke. I did not delete this becasuse a lot of
details had stiil to be agreed and a definite
sgreement settled between the parties. In this
document I stste purchase price as £18000. At this
time I was solicitor for both parties, not only the
vendor. I do not think thet sny date was set for

execution of transfer becesuse parties were uncertain

because whole matter rested with Mr. Lateef. They
were uncertsin as to when Mr. Leteef would be ready
with his mortgage.
everything else. I understood from parties theat
they wanted matter finslised. This is a concluded
sale. A date for completion is important.
see any perticular date set in document for coumple-~
tion. I did not think it possible to put a date in.
The transaction might have been delayed for months
or even a year. 1 have deleted specific time in
Clsuse 10 as unapplicable. I did not delete part
of Clause 10 because this document was merely a
preliminary sgreement. I do not know what would
have happened sbout interest under l& mortgaege if
completion had been delayed for one year. There

I insist that these were not merely instruc-

I cannot
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was a great deal of good faith between the parties
who were related. There was no argument, Never-
theless this is a concluded agreement. This is a
legally binding document. I do not know who would
have paid mortgage instalments if settlement had
been delsyed. On page 2 there are two lines in
niddle left in respecting insurance. All the rest
about insursnce has been deleted ss inapplicsble.
What is left in may be contradictory with what is -
left out.
so I crossed out that part but I left in psert that
grovided for policy to be assigned to purchaser.
here is no provision as to what might happen if
property is destroyed. I did not advise them on
this point. These were not deleted because the
document was only instructions. There was no
intention to draft a further agreement to embody
more detail. I did not write to Insurance Company
concerned. I did not consider it necessary at that
time. Parties wanted this metter expedited. I did
not consider it necessary to nofity the insurance.
I did not leave date of possession vegue without a
definite date becsuse these were only instructions.
I did give & date for vacant possession because
that was agreed by the parties. My reason for
putting 15th October was because the parties agreed
upon that date. Even if settlement took a yesr
purchase still would have received rents from
15/10/69. I did not notify tenant of sale. |
Mr. Lateef did ring me and he confirmed that he was
agreeable to the sale and had obtained Mr.Falvey's
consent. The sale was specifically subject to the
mortgage. In normel way I would agree that
purchaser would pay the outgoings on mortgsge
63056. I do agree that Mr. Lesteef did not agrees
to a sale subject to mortgage 63056 but he did
agree to an arrangement for sele where 2000 was
paid off mortgage end a fresh mortgage tsken for
B6000. I say that Mr. Leteef did ring me to say
that the arrangement was in order. I received no
letter from Cromptons about this. I have no note
of any telephone conversation with Mr. Lateef. I
can say that I received Lateef's reply the day
before I paid out F2000 on 8/10/69. I therefore
The mortgage for £6000
was to be over this ssme property. If I remember
right, itws to be pasysble on demand, with monthly
gayments of the ssme smount as in previous mortgage.
did not search the mortgage. I think the interest
was 63%. I made no notes at all. Whatever we
discussed was acceptable to the plaintiff, and when

I did not know particulars of insurance, -
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nortgage was available we would have signed it. If
nothing had been sgreed I wodd not have paid defen-
dent $2000. I did not ask plaintiff. As to cleuse
7 I think therews only one flet. I have deleted
Clause 8. I do not sgree that under Clause 10 a
further asgreement was envisaged. This was the final
agreement. The only further document envissged was
a transfer. Clause 10 does not envisage another
agreement after a draft has been settled. I did
not consider it necessary that either of the parties
should be separately advised. No Power of Attorney
was produced for C.V. Dassto sign for plaintiff. I
knew there were 2 mortgages on property as I had
search note in front of me. I did not csause &
search of mortgages to be made. I did not consider
it importent to search 63056.
The consideration stated on the face of the transfer
is correct at £18000. I have nothing on the back.
Iws not tresting the sale as st 18000 all inclu-
sive. I do not say that the consideration on that
transfer is truly stated. I did not put anything

in the back because it was a draft sent to Leteef.
He would have sent me & new mortgage and also second
mortgage was to be discharged. 1 say definitely
that the ssle was not at all inclusive figure of
£18,000. If transfer had been spproved gll docu-
ments would be stamped together. I agree that
considerstion should be truly stated. £18000 was
the smount sactually payable.

5 p.m. - adjourn to Friday 28th September, 1973 at
9.00 a.n.
£qf, ‘X.A. Btuart),

JUDGE
27/9/73

Friday the 28th day of September, 1 at

® O a.mﬂ

Appesrsnces as before.

CROSS-EXAMINATION (Resumed)

I sgy that consideration of £18000 shown on
transfer is not truly stated. I did expect that
Lateef would have had transfer executed. It was
also my duty. I did not put in £18000 tecause I
understood that to be the full purchase price.
Existing mortgage was to be discharged and a fresh
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mortgage for $6000 to be given. I would see that
mortgege was discharged. At 10/10/69 Cromptons
were solicitors for defendant and I was acting
for plaintiff.

RAMRAKHA: Objects to question sbout discharge of
mortgage as irrelevant.

JAMANDAS: This is importent: :

Witness: I did not put false consideration.

Q. Did you put the consideration falsely?

A, T do not agree. 10
letter explains position. I stated figure of

18000 because that was amount payable by

purchaser. I did not consider transfer as a finsl

document. I did not expect Mr. Lateef to have the

document executed in that form I agree that in my

letter of 10/10/69 I asked him to sign it, if

approved. He would have treated it as a dreaft.

I have no figures worked out as to what was to be

paid by plaintiff. I have no figures &s to smount

of interest owing on my file. Mr. Lateef would be 20

person to see about final figures payable on first

mortgage. I have never written to first mortgagee's

solicitors to find out amount of first mortgage.

I found out figures from Lsteef. I did write to

Scott & Co. for 2nd mortgegees. I have no notes

of interest because I did not regard it as important.

I agree I did not have sufficient money to complete

this sale. Plaintiff was to bring balance of asmount

required when Lsteef was ready. He brought Z11,500

on October 7th. Ssle would have gone through if 30

money had been paid. Purchaser was going to pay

#2000. My edvice to purchaser was to have money

svailable. I had not worked on a purchase price

of $18000. I was to obtain comsent of first

mortgagee. I paid $£2000 to defendant on 8/10/69.

I was not his solicitor but he importuned me and I

raid him. I did not think it necessary to mentim

. that in my letter to Cromptons of 10/10/69. When

dispute arose both parties were in touch with me -
thet was soon after 26/9/73*~ I rang Lateef amd = 40
asked for conference. The conference took place but
I do not know the date. I 4id not take cheques to
settle., I told Lsteef thet plaintiff ready to
settle. I did not make out any cheques. I did not
want the defendant to execute the tramnsfer in the
form sent by me. He said he was not ready to
settle. Lateef said he had not had time to look

et it. I deny that reason for failure of sale was
that I wanted defendsnt to sign transfer in form
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thet I had sent Lateef. I did not stamp this docu-

ment and I do know basis on which it was stemped.

The $500 paid on deposit remesined in my trust
account until the day before yesterday. Nobody
asked me for it. It wes lying to credit of
gefendant. I paid it to Remrakha to be paid into .
0111‘17 . ' : *

RE-EXAMINATION: When we had second conference with

eef de ant said I sm not selling and I will
not go shesd with the matter. I did not think
gbout whether plaintiff could find the money. I
had no doubt thet he would if necesssery.

TO COURT: The purchase price of this property is
PI8000 with the amount of the mortgage to be teken
over by the purchaser. It was $18000 and the emount
of the mortgage whatever it might be. The parties
gave me to understand thet the mortgsge was 8000

or so. Mr. Lateef said that we would work on a
figure of $8000. Idid not in fact know the exact
suount of the purchase price.

Case for pleintiff.

No. 9
Proceedings
JAMNADAS: Defence elects not to call evidence.
RAMRAKHA: Defendant has mt put forward his version

of the story 'Chettels' in endorsement of claim is
an error. Not suggested by defendent to witness
that any chattels were included in sale.

Impossible to ascertain final price without
working out figures - that is certain which can
be made certain i.e. if sum ascertainable it is
enforcesable.

IOOk gt Ex. Bo
for adjustment:

There are a number of matters

1. First mortgage
2. Adjustment for town rates and electricity

3., Purchaser receiving rent from October, 1969.

Defendant did not ask for particulesrs. Para. 1 of
Statement of Claim leaves out agreement. Letter of

In the
Supreme Court

Plaintiff!s
Evidence
No. 8
Kantilsl
Parshotam
Cross-

examinetion
(continued)

28th September
1973

Re~examination

No. 9
Proceedings

28th September
1973



In the :
Supreme Court

No. 9

-Proceedings

28th September

1973
(continued)

24,

23/10/69 makes it clear that ssle was for 18000
plus smount of mortgege. Then Statement of Claim.
Then asking for specific performance of agreement.
Defendant has not led evidence as to lack of con-
sensus. I say agreement should be interpreted.

I =y that words subject only to ebove mortgege
qualifies purchase price £18000. I say that
property ..... that is No. 63056 is to be read
with purchase price. Court has uncontradicted
evidence of P.W,1 and Parshotam. Plaintiff could
have relied on verbsl agreement.' See Howkins v.
Price (1947) 1 A.E.R.689. In that caese plaintiff
had only deposit. I sm giving evidence as to
ambiguity in document. Defendant has left both
lines of defence ogen in his own plesdings. = -
Should accept Parshotam's evidence in interpreting

- document. view of part payments, matter falls

outside Statute of Fresuds. If there is any doubt
sbout pleadings I would ask for leave to amend, -
even at this stage.

COURT: I do not think thet there is any doubt
thet what Court is being asked to do is interpret
agreement. Ramregkha Transfer not complete.
Trensfer could have been affected by indorsing memo
of mortgage and then discharging mortgage sand
registering fresh mortgage. Parties did sgree on
terms and conditions and then defendant refuses to
complete. There was Scott's letter of 10/10/69.
Dispute on 12/10/69. Ramrakhas' letter of 23/10/69.
Conference between those dates and defendant seid
he would not sell. Tender then not necessary.
Inquiries will be necessary if we succeed as to
rents and use and occupation, less rates, consent
of mortgagee was not s condition of sale. B8ay
that agreement conteins all the necessary terus.
Ssunderson v. Purchase (1958) N.Z.L.R. 588: Brown
v. Gould (1971) 2 A.E.R. 1505 shows that Court
will only mske agreement void for uncertainty if
no other alternative see p.l507. Quite clear on
agreement that price was 18000 and #8000 on
mortgage. '

JAMNADAS: Refer to Curran v. Rankin & Ors 10 F.L.R.
212. Where defence did not cell evidence P.216.
Pleadings most masterial. As to correspondence
refer to letter dated 23/10/69; shows that
plaintiff was saying that price was £18000 (and
sale was subject to mortgage). Pleintiff's case
gp to beginning of evidence was that price was
18000 end included chattels. See writ and

10
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Statement of Claim and letter K.5. Para 1l of
defence. :
For 4 years plaintiff has been ssying price was
#18000. o

I say thst defence was caught by surprise, that
they thought thst price was £18000. Onus on
plaintiff.

Refer to letter of 10/10/69. I suggest that this
letter has effect of verying agreement, and there
is sn sgreement which the defendant denies. Say
that price at 26/9/69 was not ascertained. Letter
of 10/10/69 throws doubt on matter. Does penulti-
mate para of that letter refer to lst mortgage or
to a new mortgage, as far as payment of $2000 is
concerned. ‘

1 p.m. - adjourned to 2.15 p.nm.

JAMNADAS: If parties do not know what agreement
meent it is not for the Court to sgy . No evidence
as to how smount paid in was made up. Tender should
have been made and is necessary.
No contract ever arrived at. Parshotam said that
it was duty of plaintiff to obtain consent of 1lst
mortgagee. In view of his evidence no substance in
7B of reply. Plsintiff has not shown in the
pleadings thet an sgreement existed on 26/9/69.
Plaintiff had not proved an sgreement and hence
part performance csnnot asrise. The existence of
an agreement is a necessary preliminsry to part
gerfbrmance. Refer to para &4 of Statement of Claim.
his is not borme out by evidence. Evidence about
money plaintiff had evailable indicstes that he did
not know what price was. Transfer produced by
Parshotam shows that he did not know what price was.
Pgyment of 24000 into Court shows that plaintiff
did not know what price was.

As to agreement:

(1) No agreement as to sale indicated by
mention of chattels.
(2) Price is given as $18000 - defence ssys
that the price had yet to be sgreed upon.
Agreement was tantamount to bare instructions. A
further document was envisasged by the agreement upon
which defendant was to be advised independently and
that is borne out by letter of 10/10/69 Kl.
Phrase added in deposit clsuse by P.W.3, indicates
that parties did not know price.
Letter K11 indicates that Commission of Stamps could
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not ascertain duty payable, and this because he
could not ascertein price. No date fixed for
settlement and execution of transfer - that is a
vital omission. Excision of terms as to outgoings
shows there was no concluded ssle. No evidence
that tenants notified of sale. No mention of
#2000 heving been paid to defendant.
Fong Lee v. Mitlal 12 F.L.R. 4. Here price was
not agreed.
Refer to p.19 EF "Before specifiC cccececscccce
Also p.20 A-B as is seid by Lord Esher ...
Refer to Stonham pages as stated in list of
authorities 3, 4, 5, 23, 40, 62, 86, 102, 103,
319, 321, 324, 759,765 and’'794. |
Denny v. Kerr (1904) 23 N.Z.L.R. 719.
.62-63 end suthorities given on that subject.
ruce v. Garnet cited at p. 63. ‘
Refer to Fry sections 380 et seq. Uncertainty
at common law .eeee.
Chapter 29 p.764 want of mutuslity - there is
none here, p.765 para 1489 - p.795 .
County Hotel Iimited v. London N.W. Railwsy (1918)
2 K.B. 251. Refer to Fry especially p. 164 pars
353 6th Ed. 3 Helsbury Volume 36 p. 269 pars 367
& p.270. Lack of mutuality is as steted in para 1
of defence 'chattels' and price £18000. Refer to
Curran v. Rankin 10 F.L.R. 212, 217
The decided cases B-C.
Also p.219 A-B.
B.220.
efer to cep.l?7?7 section 38(1)
to show that document was not cepable of being at
once assessed. . :
Cap.206 section 6(1) section 19.
014 L.T. Ordinance csp.136 section 35(1)
White Book Order 6 Rule 2
this refers to plea of 'chattels! and of $18000.
0. 18/7/ & 18/7/5
Price was £18000
Also 18/8
Here Stestute of Freauds has been pleaded
Document is such that it does not comply with
Statute of Frauds. :
Cheshere & Fifoot. 6th edition p.542, 543,
Effect of delay. . :
3 Hals., l4p. 646, pare 1188,
Laches - plaintiff had carrisge of action.
Refer to correspondence see Ki4.
I em still not sure what contract is. Ask for
claim to be dismissed.
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RAMRAKHA: Triel fixed for February, 1971 but
adjourned et defendant's solicitor's request.
Hence delay.

Refer to Order 20 Rule 8.

Ask for coste to be argued after Judgment.

JAMNADAS: Ask for costs to be dealt with in the
Judgment.

COURT: Judgment on notice.
Sgd. (K.A.Stuart),

JUDGE
28/9/73.

No. 10
Judgment

IN THE SUPREME COURT OF FIJIL
iv: Urisdiction

Action No. 297 of 1969

BETWEEN: GULAB BEN d/0 Ratanji Plaintiff
- angd -
AMRATIAL JAMNADAS s/o Defendant
Jamnadas '

Mr. K.C. Ramrakha for the Plaintiff
Mr. C.L. Jamnadas for the Defendant

This is an action by a purchaser of land
seeking specific performence of her contract.
On 26th September, 1969 the plaintiff's husbend
agreed with the defendant to buy in the name of
the pleintiff, the defendant's land end buildings
in Spring Street, Suva. No evidence was given as
to whet the agreement was at this stage, but both
parties - the plaintiff's husband and the defendant -
went to see Mr. Parshotam, a Suve solicitor. I
pause here to say that the}plaintiff herself never
came into the transaction at all, the whole matter
from beginning to end being conducted by her
husband, Mr. Chimanlel Vellebhdas. Mr. Parshotem
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took their instructions, and then and there wrote
out an agreement for sale on a typewritten form
which he uses and had the parties sign it. The
agreement signed by the parties then, was a partly
written and partly typewritten document. Unfor-
tunately it was not as clear as it might have been
in expressing the sgreement st which Mr. Parshotam
and the plaintiff's husband have said the parties
errived. When the parties came to Mr. Parshotam,
it was on the understanding that he was to act for
both of them, and it was on this basis that he
made the agreement and subsequently two or three
days later took the two of them to see the solicitor
for the mortgagee, Mr. Abdul Lateef of Cromptons.
Mr. Parshotam was unable to tell the Court exactly
when this happened for he kept no record at all of
any of his interviews with the parties, and I
cannot help wishing that he had done so. It
transpired that Mr. Abdul Lateef had acted
previously for the defendant in some matters, and
so it was arranged that he should act for the
defendant in this matter as well as for the first
mortgagee. Notwithstanding that Cromptons acted
for defendant in the sale, however, Mr. Parshotam
continued to act for him in discharging the second
mortgage on the property. At the interview with
Messrs. Cromptons, Mr. Parshotam secured Mr.
Lateef's tentative consent on behalf of the first
mortgagee, to the sale from the defendant to the
pleintiff, on the basis that $2000 would be paid
in reduction of the existing first mortgage and a
fresh mortgage given to Mr. Abdul Lateef's client
for #6000. He said that this tentative consent
was confirmed a few days later and Mr. Parshotam
then wrote a letter to Messrs. Cromptons confirming
this errangement and forwarding s draft transfer.
Thet was on 10th October, 1969, and Messrs.
Cromptons did not ever reply to that letter, nor
did they return the transfer or advert to it in

any way.

The parties wanted their sale to be effectu-
ated as quickly as possible and it asppears from
the evidence that it was expected that a transfer
would be signed almost immediately. By the middle
of October however, the defendant had made up his
nind - for what reason was not explained - that he
did not want to go on with the sale.

When that heppened, Mr. Parshotam dropped
out of the picture and Messrs. Ramrakhas begsn to
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act for the plaintiff. Their first action was to
write a letter to the defendant on the 23rd October,
1969 asking him to perform his contract. On 3rd
November, 1969 the defendent replied shortly
steting that the. agreement was null and void and
that he proposed to defend any action brought by
the pleintiff. On the 18th December, 1969 the
plaintiff issued her writ. By the end of Jsnuary,
1970 the defendant had filed no defence and
plaintiff's solicitors very feirly notified Messrs.
Cromptons, who were still acting for defendsnt, of
their intention to enter Jjudgment. A defence
signed by Mr. Abdul Lsteef was then filed on 9th
Februery, 1970. Messrs. Remrskhas had slready
written to Cromptons advising them that Mr. Abdul
Lateef might be required as a witness, and on 26th
March, 1970 they followed this up by suggesting
that 6romptons should not act for the defendant.
There was considerable correspondence on this sub-
ject and perhsps it is desirable that I should ssy
that the fact thet Mr. Leteef might be required es
a witness was no reason why his firm should not act
for the defendant. If Mr. Lateef were to give
evidence he would certainly not be able to act as
counsel, but there was no reason et all why some
other member of his firm should not eppesr in Court
on behalf of the defendant, and exsmine Mr. Leteef
as a witness.

When the asction ceme on for triel, the
plaintiff's husband and Mr. Parshotam gave evidence
on the main issue, and a clerk from Cromptons gave
evidence sbout the amount owing on the first mort-
gege and produced a mortgage statement. This shows
that at 30th September, 1969 $8000 was owing for
principal and £390 for interest. The mortgage was
repaid in 1971. The defendant called no evidence.

It is perhsps desirable to look a little more
closely at the agreement and the pleadings before
considering the matters at issue. The agreement
is a curious document. After setting out the names
of the parties it then has certain typed headings,
the first of which is 'Subject matter of ssle
(lend, buildings and chattels etc.)' against which
Mr. Parshotam wrote ‘'Certificate of Title 9077
situated at Spring St., Suva, together with all
improvements thereon'. Then the typing went on
'The: said property is sold SUBJECT TO the following
Mortgage,! and Mr. Parshotam added 'that is No.
63056'. Then follows the second typed heading
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'Purchase price; ageainst which Mr. Parshotam wrote
' $18000 (Ei§hteen Thousand dollars)f. The third
heading is *Deposit and part payment of purchase
price'. There were some further typed words on the
form which Mr. Parshotam crossed out but he added
other words so that the eventusl result after that
bheading 'Deposit snd part payment and purchase
price!, read 'The sum of #500.00 now paid to
Vendor or Parshotam & Co., Solicitors for the
Vendors and the bslance shall be paid upon execution 10
of trensfer subject only to above mortgege'!. The
next heading in the sgreement is 'Terms and
Conditions' and under this heading are typed ten
paragraphs the first eight of which have sub-
headings and the last two desl respectively with
default end further assurance. The first paragraph
deals with out-goings and the words in sub-
peragraphs 1(a) end (b) were crossed out.

1(c) and 1(4) read:-

(c) TOWN RATES: Peid for period ending 31lst day 20
of December, 1969. Purchaser to pay from
the 1lst January, 1970.

(d) OTHER OUTGOINGS: Such as water rates,
electricity, telephone etc. Vendor must
pay up to 3lst December, 1969.

Paragraph 2 is headed 'Possession' and as
completed by Mr. Parshotam reads:-

(a) Possession to be given by the Vendor and
taken by the Purchaser as from the date of
execution of transfer; | : 30

(b) Vacant possession to be given by the Vendor
and teken by the Purchaser as from the 3lst
day of December,.1969.

(¢) Details for tenants in occupation.

Wing Chee Wai - house ) $30 per
Wing Chee Wai - monthly tenancyg month

(d) Purchaser to receive rents from the 15th
day of October, 1969.

(e) Both parties to notify tenants of sale.

Paragraphs 3 and 4 are not materisl, Paragraph 5 40
is headed 'Consent' and provides (a) The consent
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of the following person or persons are to be In the
obteined - Supreme Court
(ii) Mortgagee that is First mortgegee. No.10
Sub-paragreph (i) is crossed out. Judgment
Paragraph 6 provides for the purchaser topay costs 25th Fenruary
and disbursements, paragraph 7 headed 'Specisl 1974
covenants and Conditions' conteins this provision (continued)

'*Vendor will occupy one flat now occupied by him
free of rent up to 3lst December, 1969'. Then
peragraph 8 providing for time to be of the essence
is deleted - paragreph 9 desls with whet beppens if
the purchaser defsults and is not materiel to this
action, and paragreph 10 is in the following terms:

" "10. The Vendor end the purchaser mutually
agree subject to all necessery consents (if
any) to enter into the within transasction and

. to complete all documents necessary for carry-
ing the same into effect such documents to

contain the within-written terms and conditions snd

such other provisions as are usually inserted
in documents of 8 similar nature pursuant to
proper- and usuel conveyancing practice of
solicitors in Fiji". ' -

However the last sentence of that typed paresgreph
reading 'Settlement is to tske place not later than
the dsy of - 1969 or upon such
extention of time as shsll be mutuslly greed upon'
is deleted. The document is signed by the defendant
as Vendor and by 'C.V.Dess for snd on behalf of
Purchaser Gulab Ben' and both signatures are
witnessed by IMr. Parshotam.

Thé writ as issued on 18th December, 1969 was
endorsed as follows:-

"The plaintiff's claims is for specific
performence of an agreement in writing dated
the 26th day of September, 1969 whereby the
defendant would sell and the plaintiff would
buy land, buildings and chattels, being
certificate of title No.9077 siuate st Spring
Street, Suve in the Colony of Fiji for the
price of $18,000.00 (Eighteen Thousand Dollars)
and the plaintiff slso cleims damages for
non-performance of the. said agreement;

In the alternative the plaintiff clsims
damages for breach of contract;
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And the plaintiff claims the costs of
this action."

It will be seen that it contained two important
allegations which do not conform with the case now
presented by the plaintiff. It alleges that the
pleintiff bought land buildings and chattels, and
it states the price to be $18,000. That state of
affairs continues when the statement of claim is
filed and paragraph 1 of the statement of claim

is as follows:~ .

"l. By an sgreement in writing dated the 26th
day of September, 1969 (which said sgreement
is annexed to the schedule hereto) made by
and between the plaintiff and the defendant
the plaintiff agreed to purchase and the
defendant agreed to sell to the plaintiff the
whole of the land, buildings and chattels
situated at Spring Street, Buva and comprised
in Certificate of Title No. 9077 and bheing
Lot 1 on deposited plan No. 2177 bei
Allotment 1 Section D Toorak (part o?§ in the

City of Buva in the Island of Viti Levu having

en area more or less of 22.9 perches for the

price of Eighteen Thousand Dollars (%18,000.00)."

Messrs. Cromptons, who were then acting for the
defendant filed & defence of which the first
paragreph reads as follows:-

"l. THE Defendent admits signing a partislly
typewritten and partiaslly handwritten document
on the date stated in paragraph 1 of the
Stetement of Claim but ssys that the copy of
document on the Schedule to the Statement of
Claim does not correctly set forth the matters
intended to be agreed upon, wherefore there
was no consensus between the Plaintiff and the
Defendant. In particular the Defendant states
that there was noagreement relating to the
sale of the chattels; that the intended
consideration is not correctly stated in the
said document that specific srrangements were

to be made regarding settlement of the mortgage

on the property and that the sale was to be

subject to the making of a formal contract upon

which the Defendant was to be independently
advised. No such contract has been submitted
to the Defendant for consideretion nor has the
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Defendant had a copy of the document herein- In the
before referred to. Seave as aforeseid the Supreme Court
Defendant does not admit paragrsph 1 of the —
Statement of Cleim." . No.1l0
Judgment

The plaintiff filed a reply in which she avers
"that ssle was complete but subject to the mortggge, 25th February
and the plaintiff through one Abdul Lateef, acting 1974
for the defendsnt, and her Solicitor, Kentilal (continued)
Pershotam obtained the approval of the mortgegee to
10 the ssle." Subsequently the defendent amended his
defence to plead the Statute of Frauds, and the
glaintiff emended her reply to meet thet defence.

he defendant sdmitted thet he had teken #2000 from
Mr. Parshotam on the 8th October, 1969 but denied
that this was pert performance and the plaintiff
pleaded the defendant was estopped by receipt of

that money from ssying that the sale was not complete.

I shall deal immediately with the question of

the slleged sale of chattels. lMr. Remrskhs in his
20 final address, admitted that this mention of

chattels in the indorsement to the Writ and the
statement of clasim was an error and I think it
unfortunate that he did not seek to mrrect that
error. It is however clear from the agreement that
there was no sale of chattels and the defendant in
his defence says there was no sale of chattels. I
am unsble to understand, therefore, why so much time
was spent on this matter by counsel for the defendant.

The defendent's first contention was that the
20 sale was to be subject to the making of a formal
agreement upon which the defendant was to be inde-
sic pendently advised, and he pleads that he had not
had s copy of the agreement. I would observe that
if the defendsnt chooses not to give evidence or if
his solicitors choose not to write letters, he puts
himself in a position where the other perty's
evidence, unless it is completely destroyed in cross-
exemination, must be accepted. Nothing of that sort
heppened here, and wherever the plaintiff has given
40 evidence on oath I accept that evidence in prefer-
ence to sllegations in the defendant's pleadings
unsupported by evidence. On this particuler issue
both the plaintiff's husbasnd and Mr. Parshotam
were sdsmant that no further agreement was conten-
vlated and I accept their evidence. This was not s
case like Curran v. Rankin (1964) 10 F.L.R. 212,
where there was no agreement signed. Here there
was an agreement signed by both parties, and the
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defendant in his pleadings has admitted that he
did sign it. He says that it does not correctly
set forth the matters agreed upon, and the burden
of proof is upon him to show what matters were
agreed upon, and to show how or why this was
intended to be merely & preliminary agreement.

It was then strongly suggested that the

agreement was void for uncertainty, and two points

were urged in support of this srgument. It was

said, first of all, that the considerstion was not 10
correctly stated, and then it was said that there

is no date set by the agreement for completion.

I spproach this metter on the basis enunciated by
Megarry J. in Brown v. Gould (1971) 2 A.E.R. 1505,

1507 -~

" .o The Court is reluctant to hold void
for uncertainly any provision that was
intended to have legal effect."

I do not think there is any doubt that the agreement
made between the plaintiff and the defendant on 26th 20
September, 1969 was intended to have business and

legal efficacy. That would eppear to be established

by parsgraph 10 of the agreement slready quoted.

On the subject of the considerstion it is note-
worthy that although the defendant ssys that the
intended consideration was not set forth in the
document, the evidence given by the plaintiff's
witnesses that the considerstion was £18000 plus
the smount of the first mortgage has not been denied
by the defendant. Bearing in mind that I have held 30
this to be a formal contract snd that normelly
parol evidence cannot be admitted to add to or
vary it, I turn to the contract itself. The
relevant sections of it are those portions, under
the heading of 'subject matter of sale'! which are
set out sbove. It is clear that. the property at
Spring Btreet was being sold subject to a mortgage.
It is also clear that the balance - that is to say
the balance of the purchase price - was to be paid
'upon execution of transfer subject only to sbove 40
mortgage!. To mind thet can only mean thet a
further sum of $17,500 was to be paid by the
purchaser upon execution of a transfer subject to
the mortgage 63056. In my view, then, consideration
is stated as being £18,000 plus the smount of the
nortgage 63056, and the smount of the mortgage is
capable of being ascertained. Evidence was given
that in fact the parties ascertained from Mr.Lateef
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that it was #8000 end that I acce?t. Likewise I am
of the opinion that the plaintiff's writ and state-
ment of cleim, although confusing are siuply
incompetent pleasding, end that the plaintiff should
not fail in her sction by reason thereof. Further-
more, the defendant has at no stege said that he was
confused. It is also to be bome in mind that.
defendant submits these two last mentioned matters
as indicative of the uncertsinty of the esgreement
and if the Court finds the agreement to be capable

of construction, these submissions fall to the ground.

I would add thst unless these terms are construed in
the msnner I have suggested, there would gsppesr to
be no sense in the provision that the balsnce of the
purchase price nsmely #L7500 was to be paid upon
execution of a tremnsfer !subject only to mortgsge
63056'. Considersble stress has been laid upon the
form of the draft trensfer submitted by Mr.Parshotam
to Cromptons, for it showed a consideration of
£18000 and said nothing sbout the mortgage to which
it was to be subject. While it is difficult to
understand why Mr. Parshotam should have tendered a
document in this form to the defendant's solicitors,
I think it shows an imperfect spprehension of the
mechanics of conveyancing rather than a confusion

as to the terms of the agreement between the parties.
I do not think that the form of this transfer in the
face of the letter of 10th October, 1969 snd Mr.
Parshotam's evidence supports the defendant‘'s sub-
mission thet this showed that the parties were
uncertain as to the price.

The second objection raised agsinst the agree-
ment is that it fixes no time for completion snd
execution of transfer. It will be seen that the
purchase money was to be paid 'upon execution of
transfer'. Then the agreement made two provisoes
about possession. It states (a) possession to be
given by the vendor and taken by the purchaser as

from the dete of execution of the tramsfer, (b)vacant

possession to be given by the vendor and teken by
the purchaser as from the 3lst December, 1969, and
then there was & further provision that the
purchaser was to receive rents from the 15th dasy of
October, 1969. This must be read with paragraph
seven of the agreement which provided that defendant
was to be entitled to occupy one flat in the build-
ing rent free up to 31lst December, 1969, end that
town rates were to be paid by the Purchaser from
1st January, 1970 and other outgoings such as water
retes electricity and telephone etc. were to be paid
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by the Vendor up to 3lst December, 1969. It should
also, perhasps, be mentioned that in this agreement
time was not of the essence as that particular clause
of the typed sgreement had been struck out. Mr.
Jamnadas for the defendant says that the sbsence of
a date for completion is a vital omission and refers
to Johnson v. Humphrey (1964) 1 A.E.R.460. I doubt
very much if in the present case the matter ever
reached the stage at which the question of comple-
tion needed to be discussed, because the defendant 10
had repudiated the agreement by the end of October
and in fact no rents were ever paid to the plaintiff
as provided by the asgreement. However, it is
perhaps, desirsble that I should give my view on
this aspect of the sgreement. I do not think the
presence of a date for completion is essential to
the agreement. As was pointed out by Gooper J. in
delivering the judgment of the New Zealand Court of
Appeal in Peddle v. Orr (1906) 26 N.Z.L.R. 1240 at
2.1251 referring to the memorandum in that case, 20
The terms of the agreement sre sufficiently stated
in writing to satisfy the statute" (that is the
Btatute of Freuds). "The names of the perties, the
description of the property sold, and the price are
all stated in the memorsndum. The omission of any
date for delivery of possession or completion of the
purchase does not affect the validity of the agree-
ment. Where there is a clear offer to sell a
specific property st a nsmed price and a clear
acceptance of that offer, but no time is ststed for 30
delivery of possession or completion of the purchase,
the law implies that the purchase is to be completed
and possession delivered within a reasonsble time:
Gray v. Smith; (1890) 43 Ch.D.208: Simpson V. Huges
(1897) 66 L.J. Ch.334: Nosotti v. Auerbach (1898
79 L.T.413, I regard Johnson v. Humphrey, as also
Denny v. Kerr (1904) 23 N.Z.L.R. 719 and Hawkins v.
Price (1947) 1 A.E.R. 689 as cases, in which as
Evershed J. put the matter in the iast mentioned
case, the date of possession wes a fundamental pert 40
of the bargasin and to that extent a material term of
the contract and because there was no note or memor-
andum of it the plaintiff failed. In each case it
was fundamental becsause the date of possession
depended upon one party or the other selling his
own property. I would edd that Johnson v. Humphrey
is criticised in Stonham on the Law of Vendor and
Purcheser -~ and Australisn work - as being out of
the main stream of decisions. Furthermore, so far
as I can see, neither Peddle v. Orr nor Iovelock v. 50
Boyle (1931) 50 N.Z.L.R. 808 was cited to Roxburgh J.
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in Johnson v. Humphrey. Iovelock v. Boyle was a
case in which one party repudieted the contract
before an extended dste for completion had arrived.
I do not accept the suggestion of the defendant
that the fixing of a dste for completlion and possess-
ion was essential to this contract. Moreover if it
were, the defendant has given no evidence of the
respects in which the written contract does not
measure up to the arrangement or agreement made by
the paertles, snd further in his pleadings he has
simply pleaéed to the agreement as set out in the
statement of claim. If he now desires todispute
the egreement, he must both plead his version and
give evidence of it. He has done neither.

It was also suggested that the agreement did
not comply with the Statute of Frauds, represented
in FijJi by section 59 of the Indemnity Guarantee
and Beilment Ordinance (Cep.208). In view, however,
of the manner in which I have interpreted the agree-
ment I think that every materiel term is included in
the written contrsct. It was slso suggested in
srgument thet the contract was varied by Mr.
Parshotem's letter of 10th October, 1969 to
Crowptons, but that was not pleasded, and I am not
prepared to consider the suggestion without thst
preliminary. I do not think it was seriously
suggested that the failure of the plaintiff to
tender the purchese money wss fatal. I take the
view that the defendant's letter of the 3rd
November, 1969 oovisted the necessity of tender by
the purchaser. :

There is, then, in my view a valid contract,
and even if the defendant in alleging it to be null
and void by his letter of 3rd November, 1969
intended to rescind it, no ground has been put
forward ss to why the rescission should be effective

- and I therefore hold that the agreement remained

in force after %rd November, 1969.

I now turn to a considerstion of the remedies
to which the plaintiff is entitled. Her husbend
saild in cross-examingtion that the plaintiff wes st
all times ready and willing to complete the sale
and I accept this. Bhe claims specific performance
of her contract. One matter which has grestly
exercised my mind is whether the plaintiff is
entitled to have a decree in view of the sllegation
in her pleadings that there wass a sale for £18000
although the agreement for ssle and the evidence
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given on her behalf shows otherwise. In this
connection I bear in mind that slthough the defen-
dant has vehemently objected that the pleadings
sllege 8 sale for ¥1l8000, he at no time objected

to evidence being led that the sale was for 18000
plus the amount of the mortgage. He could, of
course, not well do so, because this confusion that
the pleintiff had herself created, enabled the
defendant to sgy thet the agreement was uncertain.
Uncertainty in plesding does not sppear in any of
the books as s ground for rejecting a plaktiff's
claim and T do not account it so here; I should
perhsps add that pleintiff's solicitor in argument
expressed his willingness to spply for smendment
and although this was entirely s matter for him, it
appeared to the Court that the principal issue weas
interpretation of the agreement, and not the merits
or otherwise of the plesdings. I do not think that
the defendant can successfully oppose a decree on
this ground. The defendsnt further contended that
the delay on the part of the plaintiff had been sich
that she was disentitled to specific performance.
Fry on Bpecifie¢ Performence (6th edition) et p.5l4
polints out that delsy in either party in not prose-
cuting his right to the interference of the Court by
the institution of an sction, or in not diligently
prosecuting his action may emount, for the purpose
of specific performance, to sn sbsndonment on his
part of the contract. fhere are thus two angles to
thia question of delay. The first relates to the
institution of the action. Here the plsintiff was
told by the defendant‘'s letter of 3rd November that
the contract was void. She commenced her action on
the 18th December. I would not regard that as such
delay as to disentitle her to specific performsnce.
Then I have to consider whether the leisurely manner
in which the plaintiff has prosecuted her action
will disentitle her to a decree. The defence, as I
heve said, was filed on 9th February, 1970, but no
reply was filed until 7th April, and the summons
for directions was not issued until 4 months later.
The Court was ready to hear the action in Februsry,
1971 but the day before the daete fixed for trial,
defendant filed a notice of change of Solicitors
end the plaintiff consented to the case being

removed from the list. Her solicitors do not

appear to hsve been particularly diligent about
obtaining snother fixture. I have given some
consideration to this metter, but although the
plaintiff does not sppear to have done very much
about bringing the action to hearing, I suspect that
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this is the fault of her solicitors, snd I have come
to the conclusion that this delay is not sufficient
to disentitle her to specific performance. The.
defendant was unable to refer to any particular
suthority on the point, and the only one I have
been able to find is Moore v. Blske (1816) 3 E.R.
1148 where an action was begun in 1782, sterted off
again in 1801, a dismissal in 1808 being reversed
in the House of Lords in 1816 and specific perform-
ance decreed. The plaintiff's delay of four years
palgi into insignificance beside the delgy in Moore
Ve gke.

The question of the consent to the mortgsge is
no longer relevant since the documents produced
indicate that it has now been repsid. I note thsat
the title shows that mortgage No.63056 has been dis-
charged snd replaced by snother mortgage to the
First National City Bank, snd one might wonder how
the Bank were induced to lend money on & property
which was the subject of litigstion, but perhaps
that is no more pertinent to the presant issue than
to wonder how the Bank were able to get their mort-
gage registered st all, in view of the provisions
of section 113 of the imnd Trensfer Act which is so
radically different from section 130 of the former
Land (Transfer and Registration) Ordinsnce Csp.l36
of the Lews of FiJi (1955 edition). However, I am
not persuaded that the existence of this mortgage
should be eny obstacle to a decree for specific
performance. R

Finally I csn see no indication or evidence of
want of mutuality between the parties and I reject
this submission. There sppears then to beno reason
why the plaintiff should not have specific perform-
ance of her contract and I so order.

I may sey that had I considered that a decree
of specific performance could have been made but
was insppropriete in this case, I should have
awarded demeges under section 2 of The' Chancery
Amendment Act 1858 (Imperiel) which is epplicable
to Figi, and I would have followed Wroth v. Tyler
(1973) 1 A.E.R. 897 and Fritz v. Hobson (1880) 14
Ch.D. 542 in assessing dsmages as at the date of
hearing. The defendant did not use his best
endeavours to complete and the purchaser would be
entitled to dsmages for loss of bargain.

The Court therefore declares thst as between

In the
Supreme Court
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25th February
1974
(continued)



In the .
Supreme Court

No.1l0
Judgment

25th February
1974
(continued)

40,

the plaintiff and the defendant the agreement of
26th September, 1969 ought to be specifically
performened at the purchase price of £26000 and
orders accordingly. The amount of £2000 was
received by the defendant but hss since been paid
into Court. I also order that the following

" inquiries be made -~ -

(a) sas o the smount due under the mort age given
by the defendant to First National City Bank.

(b) As to the amount of rents and profits 10
received by the defendant from the land
couprised in C.T. 9077 from the dete fixed
- by the said sgreement namely 15th October,
1969 up to the date of completion.

(¢) a8 to outgoings paid or payable in respect
of the seid lend from the dste of the ssid
sgreement up the date of completion.

(a) a8 to the amount due by the defendant in

respect of his occupation of the land calcu-
- lated from lst January, 1970. 20

‘There is no evidence as to what would be a proper

smount for the defendant to pey for that portion of
the premises occupied by him and this will have to
be ascertained by the Chief Registrasr by reference
to rents of similar premises in the locality between
Jesnuary, 1970 and September, 1973. I also order -

(1) +theat the emount found due by the defendant %o
the First National City Bank under mortgage
under 122182 registered against C.T. 9077 be
deducted from the smount paysble by plaintiff 30
to defendant and in the event of such amount
exceeding the smount psysble by the plaintiff
to the defendant, plaintiff do recover the
excess from the defendant.

(2) that the defendsnt do pay the plaintiff the
- amount of the rents and profits received from
the land comprised in C.T. 9077 since 15th .
October, 1969 less the outgoings, as fixed by
the sgreement.

(3) that the occupation rent when. escertesined be 40
vaid by the defendant to the plaintiff.

(4) that the plaintiff do enter and perfect this
decree for specific performance within 14 days



10

20

30

41‘

of the date of delivery of this Judgment. In the
I hope by this last order to start off and to Supreme Court
expedite the process of coupletion. ﬁ-_Ib

O.

There will be liberty to apply for any further order Judgment

or direction in carrying out the decree for specific

performance, and, indeed, liberty to apply generslly. %ggz February
On the question of costs although the defendsnt (continued)

‘has no merits, some of the delay has been csused by

the plaintiff and her solicitors snd becsuse of

this end the unsatisfactory nature of the plaintiff's
pleadings, there will be no order for costs up to

the date of Jjudgment. Costs of necessary inquiries
end the incidence of such costs will be fixed by the
Chief Registrar.

(Sgd.) K.A. Stuart

- JUDGE
25th February, 1974
LAUTOKA.
No.1ll . No.ll
Order Order
25th February
IN THE SUPREME COURT OF FIJT 1974
Action No.297 of 1969
BEIWEEN: GULAB BEN d/o Retenji PLAINTIFF
AND : AMRATIAL JAMNADAS s/o  DEFENDANT
Jemnadas
BEFORE THE HONOURABLE MR. JUSTICE STUART
D AND EN :'Fl"‘lll' DA OF FLBRUARY., 1974

This action having been tried before the Honourable
Mr. Justice Btuart, st the Supreme Court sitting at
Suva, and the said Mr. Justice Stuart having on the
25th day of Februsry 1974 ordered thst judgment as
hereinafterngrovided be entered for the plaintiff
THIS COURT DOTH DECLARE that the sgreement dsted
The 26th day of Beptember 1969 in the pleadings
mentioned ought to be specifically performed at =
purchase price of 26000 and cerried into execution
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AND DOTH ORDER AND ADJUDGE the seme accordingly

that the following further

AND IT IS ORDERED that the
inquiries be made that is to say

(a)
(v)

as to the amount due under the mortgage given
by the defendsnt to First Netional City Bank.

As to the amounts of rents and profifs received
by the defendant from the land comprised in

C.T.9077 from the date fixed by the said agree-

(e)

(a)

ment namely 15th October, 1969 up to the date
of completion. . 10

As to_outgoings paid or paysble in respect of
the date of the said egreement up the date of
completion.

As to the emount due by the defendsnt in respect
of his occupation of the land calculated from
1st January, 1970.

AND IT IS FURTHER ORDERED

(1)

(2)

(3

(4)

that the amount found due by the defendant to

the First Nationsl City Bank under mortgsge

nunber 22182 registered against C.T.9077 be 20
deducted from the amount payable by plaintiff

to defendant and in the event of such amount
exceeding the emount psysasble by the plaintiff

to the defendant, plaintiff do recover the

excess from the defendant.

that the defendsnt do pay the plaintiff the
emount of the rents and profits received from
the land comwprised in C.T.9077 since 15th
October, 1969 less the outgoings, as fixed by
the agreement. ‘ '

that the occupstion rent when ascertained be
peid by the defendant to the plaintiff.

that the pleintiff do enter and perfect this
decree for specific performence within 14 deys

- of the date of delivery of this judgment.

AND IT IS FURTHER ORDERED that either party be at
liberty to epply for any further order or direction
in carrying out the decree for specific performance,
and thset there be liberty to spply generally end

that

each party do pey its costs of this prpceedings 40
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up to the date of the Judgment, but that the costs In the

of necessary inquiries and the incidence of such Supreme Court
costs be fixed by the Chief Registrar. E;-Tzl
Oe
BY THE COURT Order
(Sgd.) B. Deo 25th February
1974 .
CHIEF REGISTRAR (continued)
- No. 12 In the Court
of Appesl
Notice and Grounds of Appeal of Defendant Bf_zé
T Oe
IN THE FIJI COURT OF APPEAL
Notice and
Z5DICTT Grounds of
No. 15 of 1974 popeal of
Supreme Court Civil Action 18th April
No.297 of 1969 1974
BETWEEN: AMRATLAL JAMNADAS s/o DEFENDANT/
| Jamnadas - IFPELLANT
AND: GULAB BEN d/o0 Ratanji PLAINTIFF

TAKE NOTICE that the Fiji Court of Appeal will

be moved et the expiration of fourteen dgys from the

service upon you of this Notice of Appesl, or so
soon thereafter as Counsel can be heard, by Counsel
for the gbovenamed defendant for an order that the
Judgment herein of the Honoursble Mr. Justice K.A.
Stuart given on the trial of the ebove-mentioned
action on the 25th day of February 1974 whereby it
was adjudged that the agreement deted the 26th day
of September, 1969 in the pleadings mentioned ought
to be specificslly performed at & purchase price of

- $26,000.00 and carried into execution and ordering

the further inquiries referred to in the said
Judgment to be made be wholly set aside and that
Judgment be entered in the said action for the
defendant with the costs of the action.

AND for an order that the costs of this Appeal
be paid by the plaintiff to the defendant 'and for
such further or other order as tothe Fiji Court of
Appesl shzll seem just.
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AND FURTHER TAKE NOTICE thet the grounds of

applicetion are:-

The learned Judge erred in fact and in law in
holding that the plaintiff's Writ of Summons
and Statement of Claim slleging the price for
the ssle under the alleged egreement to be
£18,000.00 were slthough confusing, simply

- incompetent pleadings, and that the pleintiff

should not fail in her action by reason
thereof.

The learned Judge erred in fact and in law in
failing to consider that from the date of the
alleged agreement on the 26th day of September,
1969 in the correspondence and in her pleadings
right down to the trial on the 27th day of
September, 1973 it was alleged by the '
plaintiff that chattels were included in the
sale under the slleged agreement.

The lesrned Judge erred in fect and in law ind
holding thet it was for the defendant to object
to the plaintiff leading evidence in conflict
with her pleadings.

~ The learned Judge erred in fact and in law in

failing to consider the failure by Counsel for
the plaintiff at any stage of the proceedings
to make a?plication for smendment of the
plaintiff's pleadings which were in conflict
with the evidence led by the pleaintiff.

The léafned Judge erred in fact and in law in
stating that the principel issue before the

. Court was interpretation of the agreement and

7.

not the merits or otherwise of the pleadings.

The learned Judge erred in fact and in law in
failing to consider thet up to the date of
hearing of the action on the 27th dey of
September 1973 the sale under the alleged
agreement of lend and buildings comprised in
Certificate of Title No. 9077 at Spring Street,
Suva together with chattels for the.price of
£18,000.00 were the matters st issue before
the Court. : : S

- The learned Judge erred in fact and in law in

failing to consider that the alleged agreement
wes made conditional on the consent of the
first mortgegees being obtained, and that

10
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2.

10.

11.

45.

there was no evidence before the Court of the In the Court
first wmortgaegees consenting to the sale under of Appesl
the alleged agreement taking place subject to e
the first wmortgage. No.1l2
The learned Judge erred in fact and in law in ggg&ggsag%
failing €o consider that variastion of the

alleged agreement was not pleaded by the %gg:géagi
plaintiff, and that evidence of variation of

the alleged agreement tendered by the plain- 18th April
tiff was hearsay and inadmissible, and failed 1974 :
to satisfy the requirements of Section 59 of (continued)

the Indemnity, Guarantee and Bailment Ordinsnce
%gap.208) and Section 4 of the Statute of
auds.

The learmed Judge erred in fact and in law in
failing to consider that Mr. Abdul Lateef
engaged in the ordinary wey to act as the
Solicitor for the defendant had no authority
either to contract on his behslf or to vary
the alleged sgreement, or to bring into
existence a sufficient memorandum to satisfy
Section 59 of the Indemnity, Guarantee and
Bailment Ordinance (Cep.208) and Section 4

of the Statute of Frauds.

The learned Judge erred in fact and in law in
failing to consider at all that the Defence
filed and delivered by Messrs. Cromptons for
the defendant on the 9th day of February, 1970
was signed by Mr. Abdul Lateef of the seid firm.

The learned Judge erred in fact and in law in

holding that the draft transfer submitted by Mr. K.

12.

Parshotam to Messrs. Cromptons with the letter
detéd 10th October, 1969 and showing e
considerstion of $18,000.00 and saying nothing
about the mortgege to which it was to be
subject showed an imperfect apprehension of
the mechanics of conveysncing on the part of
Ifr. K. Parshotam, rather then a confusion 8s to
the terms of the alleged agreement between the
parties. -

The learned Judge erred in fact and in law in
feiling to consider that the alleged esgreement
was incapable of being assessed for stsmp duty
under the provisions contained in the Stamp
Dties Ordinence (Cap.l77), and wes insuffici-
ently stamped under the said Ordinance.
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17.

18.

19.

45,

The leaned Judge erred in fact and in law in
failing to consider thet there was no consensus
ad idem between the plaintiff and the defendent
when the alleged agreement was signed on the
26th dsy of September, 1969.

The leasrned Judge erred in fact and in law in
holding thet the presence of a date for
completion and possession wss not essential to
the alleged agreement.

'The lesrned Judge erred in fact snd in law in

failing to consider that the alleged agreement
was void for uncertainty.

The learned Judge erred in fact and in law in
holding that the failure of the plaintiff to
tender the purchase money to the defendant
under the alleged asgreement was not fatal to

- the plaintiff's case.

The learned Judge erred in fact and in law in
failing to consider that the plaintiff was
estopped by her conduct and the conduct of her
Bolicitors, and from the correspondence snd
her pleadings, from sttempting to prove at the
hearing of the action sllegations which were
directly contrary to that which the plaintiff

and her Solicitors had deliberately represented

to be the facts.

The learned Judge erred in fact and in law in
failing to hold that the slleged agreement was
an insufficient memorsndum in writ to
couply with Section 59 of the Indemnity,
Guarantee snd Bailment Ordinance (Cap.208)

and Section 4 of the Statute of Frauds.

The lesrned Judge erred in fact and in lew in
holding thet under the Defence filed and
delivered by the defendant the burden of proof

was upon the defendant to show what matters were

20.

agreed upon, and to show how or why the
elleged agreement was intended to be merely a
preliminary agreement. ‘

The learned Judge erred in fact and in law in
not fully considering the delay by the
plaintiff in the prosecution of the action,
end in statin$ that the delay was the fault of
the plaintiff's Solicitors and not that of the
plaintiff.
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51. The learned Judge erred in fact and in law in In the Court
holding that there was a concluded contract of Appesl
under the alleged agreement on the 26th day of e
September, 1969 st the purchase price of No.l2
#26,000.00 and in ordering that the slleged Notice snd
agreement be specifically performed by the Grounds of
defendent, =snd in ordering the inquiries Apped of
referred to in the said Judgment and the Defendsnt
further consequential relief to the plaintiff. ~

18th April

DATED this 18th day of April 1974. 1974

: (continued)
(8gd.) ?
GRAHAME & CO.
Solicitors for the defendsnt/eppellant.

This Notice of Appeal is filed by lessrs. Graheme

& Co. of Mansfield Chambers, 165 Victoris Perade,

Suva, the Solicitors for the defendent/appellent.

To the sbovensmed plaintiff/respondent and/or her

Solicitors Messrs. Remrakhas of Marks Street, Suva.

No.l3 No.1l3

Notice end Grounds of Appesl of Plaintiff aobice and
IN THE FIJI COURT OF APPEAL gppesl of
= OIVIL JURISDICTION
5th July
CIVIL APPEAL No.l5 of 1974 1974
BETWEEN: AMRATLAL JAMNADAS APPELLANT
(/o0 Jamnadas) (Original Defendant)

AND: GULAB BEN (d/o0 Retanji) RESPONDENT

(Original Plaintiff)

LET all parties concerned sttend before this Court

on Thursdsy the 18th day of July, 1974 at the hour of
9.30 o'clock in the forenoon on the hearing of en
application on behalf of the sbovensamed respondent
that she be given leave under the provisions of

Rule 19 of the Court of Appesal Rules that the
judgment of the Supreme Court be varied by
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- (a) grenting costs in favour of the respondent

(b) grenting en order for possession in favour
of the respondent - :

(¢) &an order postponingfhe mortgage of:fhé'First
National City Bank to the rights of. the
rgspondent on the grounds that =

1. The Learned trial Judge erred in depriving
the respondent of her costs es the basic
issue before the Court was the enforc-
gbility of the Agreement for Sale and
Purchase, the terms whereof had been
signed by the Appellant, and could have
been enforced without reference to any
delay by the respondent's solicitors, or
eny defects in their pleadings

‘2. The learned trial Judge ought to have made
an order for vacant possession in favour
of the Respondent -

3. The mortgage of the First Nationsal City
‘Bank ought to have been postponed to the
rights of the respondent as the mortgage
was subject to her cavest.

DATED this 5th dey of July, 1974.
| RAMRAKHAS

Per:. K.C. Remregkhas

To the sbovensmed Appellaﬂt end/or his Solicitors
Messrs. Grehsme & Cowpany of Suva, Fiji. 1

This Notice of Motion to Cross-Appesl is filed by
" RAMRAKHAS

the Solicitors for the Respondent whose
ggg§ess for service is at 77 Marks Street, Suva,

10

30
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IN THE FIJI OOURT OF APPEAL

Civil Jurisdiction
Civil Appeal No.l5 of 1974

Between: . AMRATLAL JAMNADAS (s/o Jamnadas) |

Defendant/Appellant
- and -~
GULAB BEN (4/o0 Ratenji)

Plaintiff/Respdndent

Hesring: 18th-19th July, 1974
Judgment: 3lst July, 1974

C.Les Jomnadas for Appellant
K.C. Remrakha for Respondent

This is sn sppeel against a Jjudgment of the
Supreme Court sitting et Lautoka delivered on 25th
February, 1974. There is slso a cross-appeal by the
respondent. '

The respondent as plaintiff in the Supreme
Court claimed specific performance of an agreement
between the sppellsnt and the respondent dated 26th
September, 1969 concerning a freehold house property
situated st Spring Street, Suva. The respondent's
husband acted on behslf of the respondent throughout.
The ?arties - that is the sppellant and the respon-
dent's husbasnd - went together to a Suva solicitor
who on their instructions prepared an sgreement
which was signed by them both. In preparing the
asgreement the solicitor used a typewritten form
which was headed "Memorandum of Terms and Conditions
of Ssle". The executed document wes partly written
and partly typewritten. For the purpose of this
Judgment it does not seem necessary to set out the
document in full. It describes the property as the
land in Certificate of Title 9077 together with all
improvements thereon; snd it is specified that the
property is sold subject to mortgesge number 63060C.
The smount secured by this mortgage is not stated.
The purchese price is set out at $18,000. The
agreement further provides that the consent of the
first mortgagee is to be obtained to the sale. On
8th October, 1969 a deposit of #2,000 was paid to
the vendor on sccount of the purchase price.

At the time the document was prepared and signed

In the Court
of Appesal
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No.l4

Judgment of
Marsack J.A.
21st July
1974



In the Court
of Appesl

No.l4

Judgment of
Marsack J,.A.

3lst July
1974
(con*inued)

50.

Mr. Parshotsm, the solicitor concerned, was acting
for both parties. Two or three days later Mr.
Parshotam took both parties to see the solicitor
for the mortgsgee, Mr. Abdul Lateef of Cromptons.
It was then arrsnged that Messrs. Cromptons should
act for the vendor on the sale. Mr. Lateef con-
sented to the sale on the basis that £2,000 would
be paid in reduction of the existing first mortgage
and a fresh mortgsge given for the balsnce $6,000.
On the 10th October, 1969 Mr. Parshotam wrote to
Messrs. Cromptons confirming this arrangement and
forwerding a draft trensfer for perusel, and
execution by the vendor if approved. That letter
was never asnswered end the transfer was neither
signed nor returned.

Shortly sfter that date Mr. Parshotem ceased to
act for the purchaser snd Messrs. Ramrakhas took
over. On the 23rd October, 1969 this firm wrote to
the vendor, the appellant, with a carbon copy to
Messrs. Cromptons, call: upon ‘him to complete in
terms of the agreement. n the 3rd November, 1969
the appellant wrote back to the solicitors claiming
that the agreement mentioned in their letter was
null snd void. He did not specify sny grounds for

. this. On the 18th December, 1969 the respondent
issued a writ claiming specif
- after considerable delsy, during wbich amended

ic performance; but

pleadings were filed, a hearing took place on 28th
end 29th September, 1973. Judgment was delivered

- on 25th Februery, 1974 declaring that the respondent

was entitled to a decree of specific performance,
with some consequentisl relief; but refusing an
order for costs becsuse of the delasy, due in some
measure to the plaintiff, and to the unsatisfactory
nature of her pleadings. It is egainst that Jjudg-
ment that this sppesl is brought. The respondent's
cross-gppeal is limited to the questions of costs
and of vacant possession.

Twenty-one grounds of sppeal were filed on
behalf of the appellant. These sre lengthy, and
overlap to a considersble degree.  They will not be
set out in full in this judgment; but the main
issues betwéen the parties, in respect of which

‘Mr. Ramrekha wss cslled upon to reply, mey be

shortly set out as follows;

1. Thet the evidence tendered on behslf of the
respondent was inconsistent with her pleadings,
and thet the learned trisl Judge erred in fact

10
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‘and in law in holding that the respondent's In the Court
statement of claim though confusing wes simply of Appesal
incompetent pleadings and that she should not —
feil in her ection on thet ground. : No.l4
2. That the document in aestion was not a finsl ggggggEthi.
contract between the parties but merely an
sgreement to enter into an agreement. %%;z July
% That the sgreement was void for uncertainty in (continued)
- tht:- '

(a) the total considerstion was not correctly
stated and the smount due under first
‘mortgage was not shown;

(b) no date was fixed for settlement and
possession;

(¢) the respondent contended throughout until
the dste of heering that the property to
pass under the sgreement included
unspecified chattels.

4, That there was an insufficient memorandum of
the agreement to comply with section 59 of the
Indemnity, Guarsntee asnd Bsilment Ordinance
%gapa208 and section 4 of the Statute of

suds.

Be That there was no consensus ad‘idem>between
the perties to the alleged agreement.

With reference to the first ground counsel for
the appellant pointed out that the statement of
claim specified & purchase price of #18,000, whereas
the evidence for the respondent set up en asgreement
for sale st P18,000 plus the smount owing on mort-
gage 63066, It cannot be said that the appellant
was in sny way deceived or preJudiced by the statement
of claim, as there was attached to it a copy of the
document relied upon; and this mekes it clear that
the property sold for 18,000 was subject to the
nortgage. The learned trial Judge's consent on the
pleadings wes in my opinion Jjustified; but as the
Judge says, there is no reason thaet the respondent
should fszil in her action on that ground. - o

A further objection to the pleadings concerns
the claim for chattels, & cleim which was withdrawn
by the respondent only when the action came on for
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trisl. The resson for the inclusion of the claim
for unidentified chattels is no doubt the heading

of one paragrsph in the typed form of Memorandum

of Terms and Conditions of Ssle used by Mr.Parshotam.
This parsgraph is hesded "Subject Mstter of Sale:
(land, duilding, chettels etc.)". In sny event

the claim for chettels was withdrawn st the time

of the hearing. This reslly smounted to an smend-
ment in the pleadings, which a party is entitled to
epply for at any time; snd though the other party 10
might on that asccount in certain circumstances be
entitled to costs, it furnishes no ground for
interfering with a judgment.

The second ground of appeal is elso in my
opinion untansble. The document conteins a clsuse
reading

"The Vendor snd the Purchaser mutually agree
subject to all necessary consents (if any)
to enter into the within transaction and to
complete 8ll documents necessary for carrying
the same into effect such documents to contain 20
the within-written terms and conditions and
such other provisions as are usuelly inserted
in documents of a similar nature pursuant to
g:oper‘and usual conveyancing practice of

licitors in Piji." ' :

Mr. Parshotam, who at the time the agreement was
signed, was actin§ for both parties, said in evidence
of the document, "This is not instructions for a
sale, it is a sale and purchase sgreement". Pursuant
to it the respondent as purchaser paid to the 30
appellant & sum of #2,000 as a deposit and in part
payment of the purchase money on the 8th October,
1969, and the appellant retained that money until

the 20th day of September, 1973 when it was psaid

into Court. At the hesring of the sppeal counsel

for the appellant in answer to & question from the
Court, said

"I say that there never was an sgreement
between the parties although the document
was signed end £2,000 peid." - 40

It is hard to understand upon what basis this sub-
mission was made. Tsking the whole of the facts
into consideration I sm firmly of the opinion that
this document wss intended to be an agreement for
sale and purchase and not merely sn agreement to
negotiate.
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The main srgument tendered by counsel for the In the Court
appellant concerned the third ground, namely that of Appesl
the agreement was void for uncertainty. He sub- —
mitted that it was impossible from a study of the No.l4
document to say exactly what it mesnt. Although Judgment . of
the property was .to be sold subject to a mortgage Merseck J.A
there was, counsel pointed out, no indicetion in e
the document as to what amount was. secured by the Z1lst July
mortgage, and in particulsr what smount was owing 1974
by way of arrears of interest. He argued that (continued)

although the document provided for the epportion-
ment of insurance premiums, rates, electricity and
telephone accounts nothing was sasid with regard to
interest under the mortgage. He submitted that
interest could not properly be included .in the

term "other outgoings" provided for in the document.
He further contended that no date was fixed for
settlement, the provision in the sgreement on the
subject being in the following terms:

"POSSESSION .

(a) Possession to be given by the Vendor and
taken by the Purchaser as from the date
of execution of Transfer.

(b) Vacant possession to be given by the
Vendor and teken by the purchaser as from
3lst day of December, 1969."

It may well be that the document in this cese
falls within the cetegory concerning which Lord
Halsbury, L.C. said in Brunning v, Odhams Bros. Itd.
75 L.T. 802 at p.603

"I cannot forbear from saying that this case
is an example of a not very infrequent course
of litigation at the present time, which makes
one lament that there is not some more perfect
system for enabling the parties on each side
to ¥now what it is that they hsve to meet,
which, I believe, in a grest many instences,
would save the parties from a protracted
litigetion in the end by insisting on a little
more .precision st the beginning.”

Be that as it may, the duty of the Court is to
look at the document to find if upon a reasonsble
interpretation of its terms it can be held to be a
binding contract.

. Coﬁnsel for the appeilant relied strongly on
his argument that the document did not set out with
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certainty the price psyable for the property in
that the smount of the principal sum due under
mortgage was not stated; that the arrears of
interest were not known and the document 4id not
meke it clear whether the ligbility for the

interest owing at the date of settlement fell upon
vendor or purchaser. He cited the general principle
stated in Stonham on Vendor snd Purchaser at p.62
para. 89:

" In all sales of land, the price is an
essential ingredient, and where this is
neither sscertained nor rendered ascertain-
able (without further agreement of the
parties) the contract is void for incoumplete-
ness, and incapsble of enforcement. More
correctly stated, there is no contract as
there is no consensus ad idem. The parties
must be ad idem as to the price.”

The learned trial Judge held that the document
itself was clear on the subject of the consideration
for the transfer. This in his view was #18,000
plus the amount of mortgage 63066, which amount
was capable of being ascertained. Accordingly he
held that the objection to the velidity of the
document on the ground that the price was not
stated could not be sustained. me question may
well have arisen as to whether the outstanding
interest was or was not an "outgoing" and
accordingly was to be spportioned in terms of the
sgreement; but this, in my opinion, is solely a
maetter of the construction of the document - which
the Court can decide - and not of its essential
validity.

The argument that the agreement is void because
no date is fixed for settlement nust also in my view
feil. The two sub-clauses of clause 3 quoted above
may appear on the face of it to be mutually incon-
sistent, but they at least do provide for the
execution of the transfer and for settlement to be
effected. If the date is not to be taken as 3lst
December, 1969 then the document must be construed
to provide that settlement will tske place within
a reassonable time. As is said by Besttie J. in

Valle; Rea%z Mix Limited v. Utah Finance (1974) 1
sldieldielte 5at'p. :

"It is well established that if a daste for
the performance of the condition is not

10
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stipulated in the contract, the condition (in In the Court
this case pasyment of the balance of the of Appesl
purchase price on title being given) must be —
- fulfilled within a reasonable time." No.l4
. The last point made by counsel for the gggggzitJoi
sppellant on the question of uncertainty was that e
the document mentions chattels, without specifying 31lst July

what chattels; snd that it had been the contention 1974

of the respondent throughout, until the time of the (continued)
hesring of the sppeal, that chattels were included

in the agreement. In my view the learned trial

Judge set out the position correctly when he said:

"It is however clear from the agreement that
there was no sale of chattels and the
defendant in his defence ssays there was no
sale of chattels."

It is probable that this mistake on the part of the
respondent arose, as has been pointed out, from the
mention of chattels in the heading of one parsgraph
of the agreement. In any event misconstruction by
one party of the meaning of a document camnot in
itself be sufficient ground for holding that the
document is not 2 binding contract. If in the
opinion of the Court the meaning of the document
can be construed with certasinty, then a misunder-
standing by one of the parties cannot invalidate
the document unless it can be shown that it did not
express the real agreement between the parties.
Accordingly I would hold thet the &ppeal could not
be sllowed on any of the grounds set out under No.3.

Ground 4 concerns the sufficiency or otherwise
of the memorandum of agreement in terms of section
59 of the Indemnity, Guarantee and Bailment
Ordinance (Cap.208) and section 4 of the Ststute
of Freuds. In my opinion the statutory provisions
can have no spplicstion. As I see it, the learned
trial Judge was correct when he said that every
material term is included in the written contract;
and I respectfully asdopt the reasoning of the New

Zealand Court of Appeal in Peddle v. Orr 26 N.Z.L.R.
1214 at p.251 cited in the Judgment.

On the fifth ground of sppeal counsel argued
that there was no consensus ad idem between the
parties. In support of this ground he puts forward

virtually the ssme submissions ss are dealt with
supra under the question of uncertsinty; that the
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of Appesl
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Judgment of
Marsack J.A.

3lst July
1974
(continued)
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purchaser thought she was buying some unspecified
chattels whereas the vendor was not selling any
chattels; that though the price was specified as
£18,000 the perties had not even discussed what
emount was to be taken over under mortgage 63066;

and that no agreement had been reached as to the

dete of settlement and the date upon which possession
of the property was to be given. As for the -
reasons already given I conclude that the learned
trial Judge was right in holding that every 10
material term was included in the written contract,
then it must folbw in my view that there was such

a consensus as was necessary to form the basis of

a valid egreement.

For these reasons I would hold that the appesl
must fail. -

On the cross-appeal counsel for the respondent
argues that although the judgment ordered that the
gppellant "do enter and perfect this decree for
specific perf amance within 14 dsys", the Jjudgment 20
does not provide a date for giving vacant possession.

I should have thought personslly that an order for
specific performance within 14 dsys would have
included, at least by necessary inference, an order
for giving possession within the same period. Such
possession would, of course, be subject to existing
tenancies, if any, in fawour of third persons. To
clarify the position I would be prepared to add to
the order dismissing the appesal an order on the
cross—-gppeal that the appellant do give possession 30
of the property sold, subject to ex%sting
tenancies, within 14 days of the date of this
Judgment.

On the question of costs I would be reluctant
to interfere with the exercisze of the learned trial
Judge's discretion in that matter in the Court below.
I would, however, order that respondent's costs of
this appeal be paid by the sppellant. '

(Sgd.) C.C. MARSACK

8O0 0O OCOP OISO OBSOELIS

- JUDGE OF APPEAL
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IN THE FIJI COURT OF APPEAL
v urisdiction

Civil Appesal No.l5 of 1974

Between: AMRATLAL JAMNADAS s/o Jemnadas
Defendant/Appellant
and

GULAB BEN d/0 RatanJi

Plaintiff/Respondent

Dates of Heari%g: 18th-19th July, 1974
elivery of Judgment: 3lst July 1974 |

C.L. Jamnadas for Appellant
K.C. Ramrskha for Respondent

I have had the advantage of reading the Jjudg-

ment f my learned brother Marsack J.A. in this
metter and I agree with his reasoning snd
conclusions and the order he proposes.

The members of the Court being of the same
opinion the sppeal is dismissed with costs and on
the cross asppeal there will be the order for

possession proposed in the Judgment of Marsack J.A.

(8gd.) T.J. GOULD
VICE PRESIDENT

No.l6
Judgment of Bodilly J.A.

TN THE FIJI COURT OF APPEAL
ivi urisdiction

Civil Appeal No.1l5 of 1974

Between  AMRATIAL JAMNADAS (s/o Jemnadas
Defendant/Appellent
and
GULAB BEN (d/0 Retenji)
- Plaintiff/Respondent
Hearing: 18th-19th July, 1974 -
Judgment: 3lst July, 1974

C.L. Jamnadas for Appellant
K.C. Ramrakha for Respondent

In the Court
of Appeal

No.1l5

Judgment of
Gould V.P.

31lst July
1974

No.l6

Judgment of
Bodilly J.A.

31st July
1974



In the Court
of Appeal

No.l6

Judgment of
Bodilly J.A.

31lst July
1974
(continued)

No.1l7
Order

Z1st July
1974

58.

I have read the judgment of Mr. Justice Marsack
and with respect I sgree with his conclusions far
the reasons which he has given. I also agree that
for avoidance of doubt this court should mseke the
further order which he suggests. :

As regards costs I too would not interfere with
the learned trial judge's order in the court below
but I think that in the case of the proceedings in
this court costs should follow the event in the
usual way.

(Sed.) J. BODILLY

JUDGE OF APPEAL

SUVA.,
No. 17
Order
IN THE FIJI COURT OF APPEAL
JURISDICTT

No. 15 of 1974

Supreme Court Civil Action
No. 297 of 1969

BETWEEN: AMRATIAL JAMNADAS s/o Jamnadas
- DEFENDANT/APPELLANT

GULAB BEN d/o0 Retanji
PLAINTIFF/RESPONDENT

WEINESDAY THE 31ST DAY OF JULY, 1974

AND

UPON MOTION by way of Appeal from the Judgment
dated the 25th day of February 1974 made unto this
Court by Counsel for the Appellant (Original
Defendant )

AND THE Motion by Wsy of Cross Appeal made unto
this Court by Counsel for the Respondent (Original
Plaintiff) by leave of this Honourable Court
granted on the 18th day of July 1974

AND UPON HEARING MR. CHIMAN LAL JAMNADAS of Counsel
for the Appellent end NR. KARAMN CHAND RAMRAKHA of

10
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Counsel for the Respondent v |
AND UPON READING the said Judgment

AND MATURE deliberation thereupon hed

IT IS THIS DAY ORDERED thst the Judgment of the

Honoursble Mr. Justice K.A. Stuart in the Supreme
Court of Fiji deted the 25th dsy of February 1974

be confirmed, snd thet the Appeal do stemd dismissed
out of Court .

AND IT IS FURTHER ORDERED that the Appellant do give

To the Respondent vacaent possession of all the

premises comprised in Certificate of Title No. 9077
and being Lot 1 on deposited plan No.2177 be
Allotment 1 Section D Toorsk (part of) in the City
of Buva in the Island of Vitilevu having an area
more. or less of 22.9 perches, subject to existing
tenancies, (if sny) in favour of third persons,
within fourteen days from the date hereof

AND IT IS FURTHER ORDERED that the Appellant do pay

" %o the Respondent her costs of this Appeal.

BY ORDER
(Sgd.) 8. DEO
REGISTRAR

L.S.

No. 18

Order grenting Final Lesve to Appeal
to Her Msjesty in Council

IN THE FIJI COURT OF EAL
B SR TEDToTTaY

Supreme Court Civil Action
No. 297 of 1969

BETWEEN: AMRATLAL JAMNADAS s/o Jsmnedas
DEFENDANT/APPELLANT

GULAB BEN d/o Retenjipyr,ynripr/RESPONDENT

BEFORE THE HONOURABLE MR. JUSTICE C.C. MARSACK,
JUDGE OF APPEAL IN CHAMBERS

No. 15 of 1974

AND

In the Court
of Appesal

No.l7
Order

31st July
1974
(continued)

No.1l8

Order grant-
ing Finpal:
Leave to
Appeal to
Her Majesty
in Council

16th August
1974



In the Court
of Appeal

No.18

Order
granting
Finagl Leave
to Appeal to
Her Majesty
in Council
16th August

1974
(continued)

€0.

FRIDAY THE 16TH DAY OF AUGUST, 1974

appellant an o K.G,

UPON READING the Notice of Motion for Lesve to

ppesl to Her Majesty in Council herein dated the
6th dsy of Aﬁ%ust, 1974 AND UPON HEARING MR. F.M.K.
SHERANI and o CoL. J of Counse or the

. of Counsel for the
respondent IT that the apgellant
be granted leave to sppeal to Her Majesty in Council
and that execution of the Judgment of the Supreme
Court as varied by this Honoursble Court be stayed
pending the decision of Her Majesty in Council on
the following terms:- . : :

(a) Bigned transfer of lend in dispute, free of
encumbrance, with Certificate of Title to the
" land and insursnce policy covering the build-
ings thereon to be handed to the Chief
Registrar, Supreme Court, within 7 days and
held in escrow by the Chief Registrar until
determination of the appesl.

(b) Appeal to be prosecuted with all due diligence.

(¢) 6Stey of execution to be operative until date
of determinetion of appeal with leave to
respondent to spply at any time after six
months from this date for revocation of stay
on the ground of undue delay in prosecution
of the appeal.

(a) Appellant to grant no new tenancies of the
property or any part thereof without leave
of the Chief Registrar.

(e) Appellent to lodge a bond to the satisfaction
of the Chief Registrar in the sum of £1,000.00
as security for costs within 21 dagys.

BY ORDER
Sgd. Illegible

REGISTRAR

10
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Exhibits

Exhibit "B"

Agreement
26th September
1969

62.

]Ehdnb:.t wpn Agreement

37041 |

_ ~KEMORANDUM OF THRMg AND GONDITIONS OF SALE N
Varrouns: .Lgn_,‘_,_\_,p,&,~_Jk__. ( —— 1
LN ) Al e T

« G —

. PECHSERI - Gkt R (T /2»4—7)

! N ro /%;),,L..,}v E M

1{ )

"-.\“ BB’BJ~CT ¢ MATTER OF SAIE: (land, buildings chattels etc)
'y 1 F ~ 1 et q 077 ALt

/K«,.,‘Mv
PN . : sUtd -
N e ;08 the
/ S sald propcrty 1,5 sold LUBJ=CT TO
‘ /’ g ) the following lwubtes, Lortgageg, v+
't Girar-es—or—-oncusbraneor
N - N { 308746 B Sse g

e ——

‘:I ﬁ#—. ” S;.;‘gém ; vonr g ~
PURCHASE FRICE: 4 /f’ v ( %)M

Yoo )

DEPOSIT AND PART PAYMLNT OF PURCHAGE FRICE

. g ¢ Vv N - - . -
-‘E-he-ou—ef—q! hés—adrctay .,w&—pa—iu—be—-&he-

: e
¥enven)—er the sum of )! 3"0‘0 #~ now paid to Vendor or
Parshotam & Co., wolicitors for the Vendors and the balance

shall be =patde~pr A, A, _1’ MW

"“"4"}"""' Ay ke s w%

& waid balance be sccurcd by & registrable mortgage
1l of sale

. theate of &
o por centwn por shall be

' ) payable on balance pd sv price
| S calculeted frow the uute ol
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Exhibit "B" Agreement Exhibits
Exhibit "B"
-2 - Agreement
. 26th September .
1969
(continued)
TERMS AND CONDITIONS:

1. QUT GOINGY

(a) INSUR.NCE: sud gtter of sale (except chattels)
at prescy insured..;ith

for 4 :ainst fire, hurricane, uake,
storm, riot, burglary and pr id for period
ending day aof

Policy to be assigned to purchaeevand premium to be
api;ortioned as from éade of +rt—ledar e ""’}“‘ 7
chase to arrange insurance as from the date

hereof. will advise Insurer forthwith of sale

and subject to insur gpanction will held insurance

for both partics in their respe interest,

49 Purchosar to ?g;r *Pmn the date of
(¢) TO.N RAT:LS:Paid for perioa enuing } / v! day ofg«-«-‘-’ﬂ)
196— Purchaser to pey from the dete of-/ f";"“- 1870+
(a) OTIHER OUTGOINGS: Such as water rates, electricity,
telephone etce Vim0 /7

2, POSSESSION -

(a) Possession to be given by the Vendor and teken by
the Purchaser as from the daj.of Aot ¢

(b) Vacant possession to be given by the Vendor and r—-...%.,/
teken by the Purchaser as from the 1, “Tday of /%9

{(¢) Details for tenants in occupation,

(1) RALE NATURE OF TaN/NCY RENT DATE PAID TO
(3) L4 (2 N PV } e
w 7 =TT ey

X i i IRV Ay
(d) Purchascr to reccive rents from the da»te of 3¢y

(e) Both partics to notify tenants of ssale.

3« THE VeNUOR declares as follows:
(a) That thef/he has/have power to sell
(b) That no survey of the lanu hercby sold is necessary
as the lanu has been properly surveyed snu no consent
of the sub-uivision of luna board or tne Local
autnority is neceusury,



Bxhibits
Exhibit "B"

Aé.greement
th September

1969
_ (continued)

b

5.

\}) (b) ~Bothrperttes—witi-espnthe-nccessary application . |

64'.

Exhibit “B" Agreement
- 3 -

(a) The Land hereby sold is not affected by & Town
Planning Scheme.

(v) There 1s not order of the Local Authority for
cloeing or repair of buildings.

(a) The Purchasers acknowledges that they/he/she or
his/Ber egent have personally inspected the
subject-matter of sale and that he she relies entirely
on hie/hef judgment and that no error or misdescrip—
tion of the area of the land hereby sold ehall |
snnual this agreement or entitle him/her to any ‘
damage or compensation

(v) The Purchaser declares that he/she/they” is under
no disability to hold land.

(&) The consent of the following perscn or persons

}
ComgENT !
I

are to be odbtained; ;

forse—for—necessary-consents
6+ COSTS AND DISBURSEMENTS to be paid by Vep Purchaser
Te SFECIAL CONVENANTS AND CUNDITIONS \/w A
A 3rgt Da—u, 1907 ;
P H
8 I
9« If default is made by the Purchaser in payment when

due of eny of the purchaee moneys ar intercet or in
poerformance ob observance of any of the terms and
conditions of the sale the Vendor ( in addition to other
remedies) may rescind this sale contract (whereupon the

deposit therefore paid shall be forfeited to the Vendor
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Exhibit "B" Agreement Exhibits
: - Exhibit "BY

égreement
-l - th September
1969

(continued)
as (liquidated damages) and may at Vendor's option and

without tenucring any assurance resell the said land by
public auction or private contract subject to such
condition as the Vendor may think f£it; and any dificelancy
in price resulting from and all expenses attending a resell
or attempted resale after set-=or or any payments madein
reduction of the purchase price may be recovered from the
purchaser by the Vendor as liguidate damages; and any
increase in price upon resale after deduction of e.xpensea
shall belong to the Vendor,

10, The Vendor and the purchaser mutually agree subject

to all necessary consents (if eny) to enter into the within
transaction and to camplete all documents necessary for
carrying the same into effect such documents to contain the
within-written terms andi conditlons and such other
provisions as are usually inserted in documents of a similar
nature pursuant to proper and ususl conve/ya.ncing practice of
8olicitors in Fiji, Stttlepent—is—to—teice—place-not-—later—
than—thedayof 4969-e»—upon_such —

4

DATED this > 6 °  day of fpri—A959.

8ICGNED by the said Vendors after the
contents hereof where read over and
explaincd to him/her/they in the English/
Hindustani language when he/she/they
appeared fully to understand the meaning

and effect thereof before signing in
the presence:

P e T P
8olicitor, Suva.

SIGNED by the said Purchaser after the

contents hereof were read over and )

explained Hindustanl longu: ge when / (/ K/“"\

he/she/they appeared fully to understand T

the muaning and «ffuct thereof before

signin, 1n the presencs of: —A
Solicitor, Suva. fn 3
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Exhibit "C"
Receipt

26th
September

1969

ée.

Exhibit "C" - Receipt

No. 1726 26.9.69

Received form Gulab Ben by cash Cheque
the sum of Five Hundred Dollars on
account of Amrastlasl Jamnadas Re:

Deposit Ssle of C.T. 9077 -~ Spring Street
Benk A.N.Z.

Cheque No. 488964

Parshotam & Co.

Per: (Sgd.) 10
£500.00 M. Rattan
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Exhibit "E" Caveat
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Exhibits Mbit "2 Mortgase
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Exhibit "F" Mortgage '
T ’ o : Exhibit "me
: Mortgace
. © 16th December
S5°T0CMTY that the nortonger will ma.xro and keep inourod in tho naza of tha mertmgee oo 1971
relltdatidin~s firtares dzprovencats and fittir:o now at any tizs ervctad and tuils or u. . (continued)
ezdd 1naad dn t3s £A1 Aazurable valuwn tlhorsof ia cexd offizd to bo anproved of by tho I

;5 © " and 211 polioisa and recoipta fer moucys paid ard other wsusl ovilisnzos of i.curanco eic!.

" given to the rorts~tro dmmadlataly upon the fosue thorsef Aid that in tho evont of loza -

Srretttlyofitecofany o tlo bwilalags fixtures and dmprovcucats er ollicr fittdn-~s new or at o--

v-'» koroaftor upon tia £aid lonmd tho mortgag?e choll alonoe have full powor to cattls end P .

SR tanytelein’brainat woy dnsurcnce company or coxpanios uador any palicica new 4n oxdstencs .

‘ . ... that moy horoaftor te icuusd cad tho pum or sums 80 rocoived or obtaircd on account of .

. " inzuranco chall ta annlicablo olthor in or towards ropairs or rovuilding or aball by ezl

: to tha =arisiRrs st thy optloa of tho mart~7ro And in cpse th morizngor chall. ut 51. L
fail to effoct or malatnin such irsurancs us eforssaid 44 ohall Yve lawful for but uc

.00 .@blizutory upea tko morisnzalto effoct or kcsp up the same.

LT ANt $8at a1l consya coato exd oxpendes logzal end othorwise which chall bo pa.id. or
S _“incu.'xod by ths mortzaszo in connootlonm with tha account of tho morizagor or tals socuci:
édnnéatién’with or moi.dcntall.y to tho exorciny of mny povwer ex;racs or implied givon to o
coxrtcacooe by those proscats or othoruics in connocotion with tho zald premises tozathor wil:
intorsst for the ooms at tha rato aforocaid from the time or rocpective tizos of the sczd
heving tesn paid or incurred ghall bs ropaid to thks mortgaccs by tho nortgacor on dezasd |
mtil repaymont chall togather with intercat at tha rate aforescid bo coverod by this oo

_!Q ALY “4hat ‘nothing horein contairsd shall be hold to d:l.uchzn-go abate or projudice any ~
sasurd ty or cacuritics now held or which moy horcaftor be hold or talwen by the mortsazae o
'pay=ont of ey of tho monecys intandsd to.ta hersty cccured mer chall this dmstrussant ner -
such other escurity effoct any clain or dezond waich ths mortsizes nov bas or horvaficr o
S or be entitled to calo acainst ary other porcon or parcoms wheoscever as surety or-gurotic
---w:..0r on. any bill or billa of oxchange or promissory. note or notes to tho mortrmae for ths ' -

1S
:i - hereby socurod or any part themot or, oporata as a ps.yz:ont of such monoy untu tha arpy 3.

bcan &ctually paid in cashe

STt FIFTTIX that thy right of tho moz-t’cnr-:e to sus nnd TOCOVOT o1 ary prox:tasory note or othor
rogotiable inotru:snt raprasonting tho moroys hereby socured or any part thoroof ohall r3%
doo:nod to bave morgud in thin uecu.rity. .

.
.

fTXTYT'l that t.‘w'o prazonto a‘mll be running and continuin.g noourit,' 80 lon; aa the rel tie
of bankor and custcmor shall cubeint botwecsn ths partsapeo axd the nort;-wor frmranciive o
Tousy vhieh pay bu puid 15 thy cradit of tho accownt of the morisasor with flo morisisn oo
motwithstandinz eny sattlezont of account or any otkop mattor or thing whatscaver e:ch a-
o shall rczain inm full forco and extond to covor euy sum of money which may hercartor becr v
- from the mortgagor to tho nmortgagce until a rfinal discharge of this pocurity am1 hore b
.exoquted by tho mortgaseo end doliverod to the nortcacor.

i N L.
. ]
BUe e _____174_5»: V: “TFLY $hat the mortgagos upon default in pqmnt of any uo..oys necured or any pa.rt .
. Z...rcof or ony Inforcat may o e e e - oLl . ;_*_‘

kN ~(a)  eator inio pocsaasion of the mortngﬂd 1and by recoivi::c tho rontz amd orel

o oo () gistzein vzan tho occupicr or toxmt of the ceid 1eid for t;:a rond ihca dus, oo
(c) brirs ca soilen of clocinent to roecver the eadd land oifler Tafors oF attew . -
- 4ato tho roceipt ol tho rents acd pz‘ofit: thercof or zildag sny ciszirecs rs
T- T edthaw baforo or aflor oy m;a of ouch land effoctad undor tho povar of ool

© 42pliid fn thiz ortmody .
in the gozy mumner in whien 4ha wortgdicses might have radoe sush calry or diolress or brco:
action if the pn..cipnl cun ws.d socurod to tho mortgasce bty a couveyance of the lcmal eas

the mortmped lend,

A

YUY that withoat sraddies to ary otbnr cufficiont mods ef d-imd er notlco ary don
* "y or potice rejuirad t5 bo civen to the mortzagor noremaler chall bo cufiizient Af in writi:
by or cn hchalf of tho rort;i~9 and deliveorzd vorconally to tis certiager or affiz:l to -
- portion of ths mortznged promisas or gont through the Post Offico by a ra;iotsred lou:pr L
}- . . to the mortzacor at t» eldrsozes of the mortgagor appearing in this Ilort;azoe

ITTLY that tha reriod of cno c:ath montionzd in Sscllon 61 o: tin Lond Tra...':t = Act 1971
! . the purpossa of tidia eccurity expreosly roduced to czd fixed at covon days.

IVITTTY that 45 tho portpragad preaiscs bo aold uzder thin security and ohall fail to .
tho ooovat resuladne wipatd to tho mortoosss at the dats of orek colo dreluding all eesh o
. acd oxpuasos in2Ll:nlal to ruch sale tho mortzagsora £inll fertiulil pagy to the vorsgasns W
{ of pach doficiency to rthor with intarest thereon as Rarsinkzlfoze providels

"TTTMTY that the ro"“m' ;0r will at all tirss dering the coatinuznes of this goerrity L

¢ Baildir s, gaim, Lo bred-ca, draira, ddtch~a An prd spoa 4y oodd 10w ard pl-e o1l
Tl ong gnob *.xndiu M ia [m.':: and Imly 2apedre ol o
that thy 11 ot rooeve Lny Lidldinos or eroctdens Icca off tha said 1w or .

po ar to r"“ b ‘“"‘" valen without tho writtzn contmt of Ui martoea.
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Exhibits Exhibit "FP" Mortgage
Exhibit “P* S L ~ .
Mortgage . a : o "
16th December * PUTNTIINITULY that tho rortongor will ot in any mannor furthor ctcumber the said 1ard without

zg’o’;tinued) ., thd comucnt of ths Cortieove firot had and ebtaizad cuch coasant o bs ia the abaclute
digerotica of the wortiague. ' .

‘e
AND for the bettor securing to the mortgagee the ropaymont in mannor aforesaid of all
. . princiral intorast and other monoys which it is hereinbsforo recitod ghould be included in axid

. secured by this lortgage the mortgngor bereby mortgege to tha mortgages the lezd above
: described. . . . S . .

IN Iy vhoroof we bave horeto slened our pamos thle \\"r\ day of Dt c Q“\‘D‘i'.'v
Y , : : T e
L glte : . e e e

7 ; [y
A : 4
Egi /7
[ N

rus signaturo:. * YA, JAUTIIDASY A ® wzs~ medo 4n By prozence
.. a=81 verily beliove that puch cirmature 4s: of the propor hariuriting of the perzson
i ¢eseribed @ Amratlel Jumnndes (fathor's pamsJamnelag) of Suva 4a 4ho Dominisa of Sii4,
. Shorceopor tho morinagor axd I eortdfy that I racd over and oxploincd tha centcaty larcof

. tg the mortiasor in tha Hladwetenl larzuage end tho mortgager appeared fully to wed latea

«no seaning and tho effect thorcof. . : ’

. /%r ji/(:;lff‘lu(c. ! .. i s |

. : O"‘-—-cz., t-._&_

- Sc\"\‘c:\'\- vi\

Correct for tho purpouss of the Land Transfor Act 1971,

Cko-l___ R _‘_/t e /
Solieitor for the Mortrageos } -

.

ME:ORANDUN OF MORTCACES AVD ENCUMDRANCES, BIC.
SUBJECT 70 CAVEAT NUKLER 110768



7.

Ixhibit "F" Mortgage
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Exhibits

Exhibit "G"

Power of
Attorney

4th September
1973

76.

Exhibit "G" - Power of Attorney

Know All Men By These Presents That I
GULAB BEN d4/0 Ratanji wife of Chimanlal Vallsbh

Das of 113 Amy Street, Suva, Company Director

HEREBY NOMINATE CONSTITUTE AND APPOINT
CHIMANLAL VALLABH DAS f£/n Vallsbh Das of 113 Amy

Btreet, Suva, Compeny Director, to be my true and

lawful sttorney for the purposes and with the
vowers hereinafter expressed that is to ssay:-

(1) To sell for cesh by way of exchange or on

such other terms as my attorney shall think proper
all or sny land lesses mortgages easements or
encumbrances which now belong or shall hereafter
belong to me as the registered proprietor thereof
under the Land (Trensfer & Registration) Ordinence
or otherwise as the owner thereof; also to mortgage
all or any such lands lesses mortgeges easements or
encumbrances for any sum at any rate of interest
also to charge the ssme with any ennuity of any
smount; also to lease 8ll or any such lands ss
shall be of freehold tenure and to sublease all or
any such lands as shall be of leasehold tenure for
any term of years not exceeding 21 years in
possession st any rent; aslso to surrender or obtain
or accept the surrender of any lease or sub-lease
in which I am or msy be interested; also to purchase
and accept any land lease mortgege easement or
encumbrance also to exercise snd execute all rights
and powers which now are or shall hereafter be
vested in or conferred on me as an owner in fee
simple lessor lessee mortgsgee encumbrancer or
caveator under the said Ordinance or otherwise for
me end in my name to sign all such deeds instruments
end writings amnd to do all such acts matters end
things as may be necessary or expedient for cserrying
out the powers hereby given and for recovering sll
sums of money that are now or may become due or
owing to me in respect of the premises and for
enforcing for varying any contracts covenants or
conditions binding upon any mortgagor lessee tenant
or occupier of the ssid land or upon sny other
person in respect of the ssme snd for recovering
and mainteining possession of the said lands and
for protecting the ssme from waste damage or tres-
pass; also to repair renew reinstete and alter any
buildings erections or improvements on the said
lands and to comply with any ordinsnces snd regulsa-
tions relating thereto and to employ architects
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surveyors contracts and workmen for such purpose.

(2) To ask demend sue for recover and receive 2ll
sums of money stocks shares bond choses-~in-action
chattels goods effects and things now owing or
peyable or belonging to or receiveble by me or
which shell st any time or times hereafter be owing
peyable or belong to or be receivable by me by
virtue of any security or upon any balance of
accounts or gift or otherwise howsoever and on
payment transfer or delivery thereof or of any

pert thereof to give sign and execute receipts
relesses or other discharges for the same and on
non-transfer or non-delivery thereof or any part
thereof to commence carry on and prosecute any
action proceeding wheatsoever for recovering or
compelling the payment transfer or delivery thereof.

(3) To commence prosecute enforce answer or oppose
all sctions and other legal proceedings and demands
touching any matters in which I am or may hereafter
be interested or concerned and slso if thought fit
to compromise refer to arbitration sbandon submit
to judgment or become non-suited in any such action
or proceedings as aforesaid.

POWER OF ATTORNEY No. 5675 IODGED BY:

Registered 6 SEP 2 3%.10 P.M. Rgg§ICITORS

. SUVA-FIJI
(Sgda) 2
DEPUTY REGISTRAR OF TITLES

(4) To stete pay settle adjust compound submit to
arbitration or for the decision of any competent
court tribunal board or officer snd compromise all
actions suits accounts reckoning claims demands

and disputes whatsoever which now are or hereafter
shall or wmay be depending between me and asny
person or persons corporation or corporetions whom-
soever in such manner in sll respects as my
attorney shsll think fit.

(5) To sell exchange covert into money lease and
hire out any stocks shares bonds choses-in-action
chettels goods efforts or things which now belong
or st any time or times hereafter shell belong to
me and to purchase or otherwise acquire such stocks
shares bonds choses-in-~action chattels goods effect
or things as my sttorney may think advissble.

Exhibits

Exhibit "G"

Power of
Attorney

4th September
1973

(continued)
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Exhibit "G"

Power of
Attorney

4th September
1973
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78.

(6) To manage carry on and superintend any business
or undertsking which I may carry on or in any way be
interested in whether solely or in partnership with
another or others.s

(7) To give and execute all such bonds gusrantees
indemnities and covenants in respect of any existing
or future indebtadness or obligastion of myself or
any other person or any corporation ss my attorneys
may think necessary expedient or proper.

(8) To hold or to deposit any money which may come
into the hands of my sttorney under these presents
with any banker or other person or corporation and
to pey therefrom all or any of my existing or future
debts or liabilities and all costs charges expenses
and losses lawfully incurred by my attorney under
these presents snd to invest such money or sny part
thereof in such stocks bonds shares or fund or
securities as my attorney shall think proper and
from time to time to vary eany such investment.

(9) To exercisme for me and in my neme sll rights
and privileges and to perform all duties which now
or heresfter may sppertain to me as a holder of
debentures or shares stock of or as otherwise
interested in any compeny or corporation or as a
holder of sny stock or bond issued by any
Government.

(10) To borrow from time to time such sum or sums of
money as my attorney may think expedient upon the
security of any of my property whether real personal
or otherwise and for such purposes to give exscute
and make such mortgages charges pledges bonds or
other securities and with such covenants powers

and: provisions as my attorney msy deem advisable.

(11) To appesr for me in any court of Justice or
before any competent tribunal board or officer in
any action or other proceeding which may be institu~-
ted against me or whereto I shall be a party and to
defend the ssme or suffer any Jjudgment order or award
to be had or given sgeinst me in sny such action or
other proceeding by default or otherwise as my
attorney shall think proper.

(12) To enter into meke sign seal execute deliver
acknowledge and perform any contract agreement deed
writing or thing that may in the opinion of my
attorney be necessary or proper to» entered into
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made signed sealed executed delivered acknowledged,
or performed for effectusting the purposes in these
presents contained or any of them. ‘

(13) In my nesme and on my behalf to operste on any
banking account or sccounts and for that purpose

to sign drew sccept or endorse cheques promissory
notes bills of exchange snd other negotiable instru-
ments end also to meke fixed or temporary deposits
in any bank in the name of my attorney or in my

neme and to withdrew the ssme at will.

(14) To delegate all or any of the powers hereby
conferred upon my sttorney and from time to time to
appoint any substitute or substitutes to do execute
end perform all or sny such matters and things as
are herein contained and the same suttitutes at the
discretion of my attorney to remove and to appoint
another or others in his her or their place.

(15) To concur in doing sny of the acts end things
herein mentionted in conjunction with any other
person or persons interested in the premises.

(16) 8o far as I cen lawfully give or delegate such
powers discretions and suthorities respectively to
sell transfer lease mortgage dispose of deal with
and mansge any property real or personsl which may
be or become vested in or administered or controlled
by me aslone or Jjointly with any other person or
persons as a trustee assignee executor administrator
director committee attorney agent substitute or
delegate or in any fiduciasry cepacity whatsoever

and to exercise any powers and discretions bring

end defend sctions and proceedings control and
adninister any estde or funds execute and sign any
deeds and instruments and generslly to do any acts
whether in my own nsme or in the nsme of any other
person or perscans which I could lawfully exercise
sign do and ceuse to be done in sny and every such
capacity whether solely or Jjointly with any other
person or persons.

(17) Generslly to do execute snd perform sny other
act deed matter or thing whetsoever which ought to
be done executed or performed or which in the
opinion of my attorney ought to be done executed
or performed in or sbout my property concerns
engagement and business of every nasture and kind
whetsoever as fully and effectually to all intents
and purposes as I myself could do if I were present

Exhibits
Exhibit "G"
Power of
Attorney

4th September
1973

(continued)
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and did the ssme in my proper person it being my
intent and desire that s8ll metters instruments and
things respecting the same shall be under the full
management and direction of my attorney.

(18) To scknowledge in my neme and as my act and

deed this Power of Attorney and to register and

record the same in the proper office in the

Dominion of Fiji or elsewhere snd to procure to be

done any end every. other act and thing whatsoever

which may be in sny wise requisite or proper for 10
suthenticating and giving full effect to this

Power of Attorney.

AND I HEREBY EXPRESSLY DECLARE thet the foregoing
powers are to be construed not strictly but in the
widest sense. ' ~

AND I HEREBY FURTHER DECLARE that this Power of

Attorney shall remain in full force and effect

until due notice of my death or other revocation

shall be actuslly received by my attorney snd that

no person or persons or corporation or corporstions 20
desling with my attorney shall be concerned to see

or enquire as to the propriety or expediency of eny

act deed matter or thing which my sttorney may do
execute or perform or purport to do execute or

rerform or agree to do execute or perform in my

neme by virtue of these presents.

AND LASTLY I HEREBY AGREE TO RATIFY AND CONFIRM
whatsoever my attorney or the substitute or substi-
tutes or agent or egents of my attorney shall

lawfully do or cause to be done in or sbout the 30
premises by virtue of these presents and to

indemnify them snd each of them ageinst sll costs
charges expenses and losses incurred by them in the
lawful execution of the powers hereby conferred.

IN WITNESS WHEREOF I have hereunto set my hand snd
seal this 4th dey of Beptember One thousand nine
bundred and Seventy Three. :

(Sgd) Gulseb Ben

This signature "Gulsb Ben" was made snd this Power

was sealed and delivered in my presence and I 40
verily believe that such signature is of the -

proper hand writing/left thumb mark of the person
described as GULAB BEN d/0 Rateanji wife of

Chimenlal Vallsbh Das of 113 Amy Street, Suva,
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eand I certify that the contents hereof were read
over snd expleined to her in the Hindusteni language
and she sppeared to understand the meaning and
effect thereof.

(8gd.) K.C. Rsmrekha
Solicitor, Buva.

CORRECT for the purposes of The Land Transfer Act
1971

(Sgd.) K.C. Ramrakhs
Solicitor for the Attorney.

Exhibit "H1" -~ Account

Mr. Amretlel Jamnadas,

Buva, Fiji
Suva.

Oct., 1969

IN TRUST ACCOUNT WITH PARSHOTAM & CO.
BARRISTERS & SOLICITORS

1969

Sept 26 By Gulab Ben
(Cheque No.488964

£500.00

D T . Ty . e e covam.

Exhibit "H2" -~ Account

Oct., 1969

Oct. 8 To Amratlsl Oct.7 By Self

Jamnadas

(Chg. No.550)

£200:

Dec. 3 To Chimsnlal
V. Dass #£9500.00
(Chq.No.977)

Deposit #11500.00

Exhibits

Bxhibit "G"
Power of
Attorney

4th September
1973

(continued)

Exhibit "H1"
Account
October 1969

Exhibit "H2"
Account
October 1969

£11500.00

$11500.00




Exhibits

Exhibit “J*
Transfer

= October
1969

'

{g) l! haui"‘v')r illin nle he m-m
Ny §

82.

Exhibit "J" Transfer

'TLE CR ('“OW\I GRANT \1Uﬂ'
NI RULE U AL AN
O AT .'\HZ)N SHOUSLD BE .m\DIi
\‘ o ")“' RUIECIED siGUIiD Q3

\ ‘” NCAND THOSE SUBS UL
’ PHE ALTERNATION VE
OR INITIALS IN (G

ATTESTATION, ALL
JUINTLLS,

Naviaa

AUES

Seecrintion Province or Islend

RPURTURNNTIES S0 SE10T 1934 S e e s g A

SR IS L S W e YN

hereinafter ¢a
hercby TR;\‘\ i

.r:msfcr.c thc resapt ur vul.uh sum the ir

[
IN WITNISS whereel the s
this Gy .
The Sigarture by piark of @ .
;in amy preseace ond b owverily befievs L sod i oo b Y )
deseried g e .
ol cresrnt - - e - - - - - -
HE I pemel oy ongd explabined EERRNN R AR R f
2 h cared fwly loounrd i
r SR T
) .
4
' . .
po o ad ol . !
i
! «
3
) ' - )
l REPTR2Y A IS L AN
i - am——— e i e e—
[RE Reviclyar »f (-



83.

Rxhibit “J* Transfer __Bxhibits
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Exhibit "K1"

Letter,
Parshotam &
Co. to
Croamptons

10th October
1969

&4,

Exhibit "K1" -~ Letter, Parshotam

% Co. to Cromptons

PARSHOTAM & CO. TELEPHONES: 23844
BARRISTERS & SOLICITORS 23845
COMMISSIONERS FOR OATHS G.P.0. BOX 131

10th Oct., 1969

IN REPLY PLEASE QUOTE
F/11812

ATTENTION MR. A. LATEEFR

Messrs. Cromptons,
Solicitors,
Suve.

Dear Sir,
Re: Gulsb Ben and A, Jemnadas

Further to the writer'!s seversl telephonic
conversations with your Mr. A. Lateef, we now
enclose herewith a copy of the sale and purchase
;gggement executed on the 26th dey of Beptember,

We also enclose herewith a form of tramsfer
duly engrossed for execution by your client, if
approved.

We confirm thet you are now scting for the
vendor Mr. A. Jamnsdas and thaet we are acting for

Mrs. Guleb Ben as purchsser in all metters connec-

ted with the purchase of the sbove property.

We confirm thet the existing lst Mortgege
will be discharged and a fresh mortgage for EBOOO
will be executed by our client in favour of your
client. A payment of 2000 will be made by our
client in reduction of the said mortgage.

We confirm that we shsall be in a position to
settle as soon as we receive advice from you.

Yours faithfully,
PARSHOTAM & CO.

Per: (Sgd.) K. Parshotsm

Encl:
KP/skt

10

20
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Exhibit "K2" - Letter, Parshotam & Co.
to Wm,., Scott O

COoOPY
FARSHOTAM & CO.

10th October 1969

| 11815
Messrs. Wm. Bcott & Co.,
Solicitors,
Suva.

Dear Birs,

Re: Mortgage No. 10788 over C.T. 9077 -
Amratlael Jemnadas to Henry Maurice
Scott as executor snd trustee

Our above-nsmed client Mr. Amretlal Jamnadsas

has instructed us to advise you that he is now in a

gosition to settle the whole of the above mortgage
ebt.

We shell be pleassed if you would kindly edvise

us as to what the final balsnce is payable to your
Coupany.

An early reply will be highly eppreciated.

Yours faithfully,
PARSHOTAM & CO.

Per:

KP/ckp
Exhiibit "K3" - Letter, Wm. Scott & Co.
to Parshotem & Co.
G.P.0. BOX 360
ELDON CHAMBERS,
BUVA, FIJI

14tb October, 1969

Wm. SCOTT & CO.
BARRISTERS & SOLICITORS

Messrs. Parshotam & Co.,
Solicitors,
SUVA.

Exhibits
Exhibit ngan
Letter,
Parshotam &
Co. to Wn.
Scott & Co.

10th October
1969

Exhibit "K3"
Letter,
Wm., Scott &
Co. to

Parshotam &
Co.

14th October
1969
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Exhibit "K3"
Letter,

Wn.Scott & Co.

to Parshotam
& Co.

14th October
1969

(continued)

Exhibit "K3"

Enclosure,
Wn. Scott &
Co. to
Parshotam &
Co.
Stetement
of Account

14th October
1969

Deer Sirs,

Re: Mortgage No. 107488 - Amretlal Jamnadas
to Ext. J.F, Grant -~ Your Reference
F/11815 —_ .
We acknowledge receipt of your letter of the
10th instant, and now enclose Statement of Account
showing the balance due as at the l4th instant.
Interest accrues st the rate of £1.10 per day from
the 15/10/69 to date of settlement.

Our costs of Discharge amounts to £8.40.
Would you let us know when you are ready to
effect settlement. ‘
Yours faithfully,

Wm. SCOTT & CO.
Per: (sgd.) *?

Encl.
MPS/smv

Exhibit "K3" - Enclosure, Wm. Scott
Co. to Parshotam & Co.

Mr. Amratlsl Jemnadss,
¢/~ Messrs.Parshotem & Co.,
Solicitors,

Suva.

. 14th October, 1969
To Wm. Scott & Co.,
Solicitors, Suva.
IN ACCOUNT WITH ESTATE J.F. GRANT

1969 .
Jan.3l To Principal #7,000.00

Aug. 1 To interest on £7,000.00
from 31/1/69 to 31/7/69
at 63% - 6 months 1 day

By Instalment

To interest 1/8/69 to
14/10/69 on $6,228.75 -
75 dsys

By Balance

228.75
#1,000.00

83.20

—_— . 5,311,995
#7,311.95 7,311.95

- To Balance due snd ow
as at 14/10/69 £6,%11.95

N.B. Interest accrues st the rete of £1.10 as from
the 15/10/69 to date of settlement.

WITH COMPLIMENTS,
Wm. SCOTT & CO.
Per: (8gd) *?

10

30

40
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%o Cromptons

¢.P.0. BOX 131
SOVA, FIJI

15th Oct. 1969
IN REPLY PLEASE QUOTE £/11815
ATTENTION MR. A. LATEEF

Exhibit "K4" - Letter, Pershotsm & Co.

PARSHOTAM & CO.
BARRISTERS & SOLICITORS,
COMMISSIONERS FOR OATHS

Messrs. Crouptons,

Solicitors,
SUVA.

Desr Birs,

re: Gulsb Ben & Amratlel Jamnadas -
Certificate of Title No. 9077

At the request of your client Mr. A. Jomnadas,
we enclose herewith a copy of the Caveat lodged
ageinst the sbove Certificate of Title on the 26th
day of Beptember, 1969.

Yours faithfully,
PARSHOTAM & CO.

Fer:(geq.) K. Parshotsm

Encl.
KP/ckp

o Exhibit "K5" - Letter, Remrskas to

A, Jamnsdas

TELEPHONES :
24198

23rd October, 1969

Mr. Amratlel Jamnsdass s/o Jamnadas,
C/~ A. Jemnadss & Co.,

Epworth House,

SUVA.

RAMRAKHAS
BARRISTERS & SOLICITORS
COMMISSIONERS FOR OATHS

Dear Sir
’ Re: GULAB BEN d/o Retenii

We act for the sbovensmed with whom you
entered into sh agreement dested the 26th September,
1969 wherein it was agreed that you would sell and

Exhibits

Exhibit "K4"

Letter,
Parshotam &
Co. to
Cromptons

18h October
1969

Exhibit "K5"

Letter,
Ramrskas to
A, Jsmnadas

2%rd October
1969
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Exhibit "K5"
Letter,
Ramrakhas to
A, Jamnadas
23rd October
1969

(continued)

88.

that she would purchase from you 8ll that land
end buildings comprised in C.T.9077 and situated
at Spring Street, Suva together with all improve-
ments thereon for the price of #18,000 (Eighteen
Thousand Dollars). The sale was subject to Mort-
gate No.63056 and to other terms and conditions
therein conteined.

We understand that in pursuance of a conference
held between Mr. Lateef of Messrs. Cromptons,
Solicitors for the Mortgagee snd Mr. K. Parshotam of
Messrs. Parshotem & Co., a copy of the said agree-
ment together with a form of transfer for execution
by you has been forwsrded to Messrs. Cromptons, who
we understand sre now acting for you.

Mr. A, Lateef of Messrs. Cromptons of Suva,
Solicitors, as Solicitor for the Mortgagee nsmed in
Mortgage No.63056, has already consented on behalf
of the said Mortgege to the sale taking place
between you and our client. We sre also informed
that you did on the 8th day of October, 1969, take
from the steke-holders, Messrs. Pasrshotam & Co. of
Suva, Bolicitors, the sum of £2,000 (Two Thousand
Dollars) as part payment of the purchase price.

However, in spite of the above and in spite of
all the documents necessary for the tramsaction to
be completed being ready for execution, you have
failed to honour the undertakings given as contained
in your clause 9 of the said agreement.

Before we go any further, we wish to point out
that Mr. Kantilal Parshotam of Messrs. Parshotam &

Co., with complete confidence in your good intentions,

gave you the seid sum of £2,000 snd it behoves you
to uphold that confidence as you are a commercisl
man of some repute.

We have been instructed to give you, as we
hereby do, 14 days from the date hereof within which
to comply with clause 9 of the said agreement and
also to give you notice that by this letter, time is
made of the essence and failure on your part to
comply will result in our client teking, inter slis,
an action for specific performance of the said
agreement dated the 26th day of September, 1969.

Yours faithfully,
RAMRAKHAS

Per:

10

20

30
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cc. Messrs. Cromptons,
Solicitors,
SUVA.

Messrs. Parshotem & Co.,
Solicitors,
SUVA.

Exhibit "K6" - Letter, A. Jamnedass to

PRt oy P

Ramrakhas

A. JAMNADAS & GCo.
| MERCHANTS
Phone: 23935 ‘ G.P.0. BOX 431

Mark's Street,
Suva.

3rd Nov., 1969
Messrs. Rsmrakhas,
Solicitors,
Suva.
Dear Sirs,

I acknowledge the receipt of your letter of
23 October, 1969 and wish to inform you that

agreement which you heve mentioned in this letter

is Null & Void.

Anﬁiaction you wish to take onbehalf of your
client

s8s Gulab Ben Rstanji will be defended.
Yours faithfully,

(Sgd.) Amrestlal Jamnadas

cc. To Messrs. Parshotem & Co.,
Solicitors,
Suva.

Exhibits
Exhibit "K5"
Letter,
Ramrsakhas to

A, Jamnadas
23rg October

196
(continued)

Exhibit "K6"

Letter,
A, Jasmneadas
to Remrskhas
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Exhibit "K7"

Letter,
Remrakhas to
Cromptons

Undated

Exhibit “"K8"

Letter,
Remrakhas to
Cromptons

31lst January
1970

90.

Exhibit "K?7" - Letter, Ramrskhas
to Cromptons

RAMRAKHAS
BARRISTERS & SOLICITORS
COMMISSIONERS FOR OATHS

TEL: 24198
Messrs. Cromptons,

Solicitors,
SUVA.

Dear Birs,

Re: Supreme Court C/A No.297 of 1969
Gulab Ben v, Amratlsl Jamnadas

Will you please file your Stastement of
Defence within the next seven days otherwise we
shall proceed to Jjudgment.

Yours faithfully,
RAMRAKHAS

Per: (Sgd.)
B.C. Ramrsakha

Exhibit "E8" -~ Letter, Remrakhas

RO AN utitess AN o

o Cromptons

RAMRAKHAS
BARRISTERS & SOLICITORS
COMMISSIONERS FOR OATHS

TELEPHONES: OFFICE: 24198
31st January, 1970
Messrs. Croumptons,
Bolicitors,
SUVA,
Dear 8irs,

Re: SBupreme Court C/A 297 of 1969
Gulab Ben v, Amratlal Jamnsdes

VWe note that you have entered an appearance
for the defendant in the above action.

10

20

30
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You will note that Mortgage No. 63056 affects
the property in question and we are given to under-
stand thet you.sre the solicitors for the mortgagee
in the ssaid mortga e. Mr. Kantilal Parshotam of
Suva, Barrister licitor, who was initislly
solicitor for the vendor and purchsser informed us
that your Mr. Lateef hed unequivocally stated to
him (Mr. Parshotam) thet the mortgsgee or mortgsegees
concerned would hsve no objections to the ssle.

In view of the foregoing, we view your Mr,
Lateef as 2 materisl witness in our case.
conflict may therefore arise.

We do not know whether you have considered
this aspect of the matter before sgreeing to act
for the defendant. However you msy consider your-
selves justified in acting for the defendant end we
look forward to hsving your views in the matter.

Yours faithfully,
Per: (Sgd) B.C.Rsmrakha

cc. Messrs. Parshotam & Co.,
Solicitors,
SUVA.

Bxhibit "K9" - Letter, Remrakhas to

Aot e~ adhvy

Cromptons

RAMRAKHAS
BARRISTERS & SOLICITORS
COMMISSIONERS FOR OATHS

In reply please quote G/23%3 26th Merch, 1970

Messrs. Cromptons,

Barristers & Solicitors,
SUV A,

Dear 8Birs,

Re: GULAB BEN v. AMRATLAL JAMNADAS -
Supreme Court Action No.297 of 1969

We refer to our conversation with your Mr. J.N.
Falvey. .

We confirm that our client (as the purchaser of

Exhibits

Exhibit "K8"

Ketter,
Ramrgkhas to
Crouptons

3lst January
1970

{continued)
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Ramrakhas to
Cromptons
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1970

(continued)

Exhibit "K1O0"

Letter,
Remrakhas to
Cromptons
28th August
1970

*/8ic7
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the property) is quite prepared to pay off your
mortgagee client in full. We understand from your
Mr. J.N. Felvey that notice of demand has in fact
been sent, and payment is overdue.

We further confirm that it was only after your
Mr. Abdul Leateef steted that the mortgagee was quite
satisfied with the sale to our client, that Messrs.
Parshotam and Co. made an initisl payment £2,000:00
to Mr. A. Jamnadss. You will appreciste that when
solicitors are acting for both perties, they do act 10
on assurances given by one side to the other.

For this reasson, we suggest that you refrain
from scting for Mr. A. Jamnedas at all.

Yours faithfuvlly
RAMRAKEHEALS

Per

"(8gd.)
K.C.Ramrakha.

Exhibit "K10" -~ Letter, Remrakhas
to_Cromptons 20

RAMRAKHAS
BARRISTERS & SOLICITORS
COMMISSIONERS FOR OATHS

TELEPHONES: 24198

28th August, 1968*

ATTENTION MR. D.N. SAHAY

Messrs. Cromptons,
Barristers and Solicitors,
SUVA.

Dear Sirs, 30

re: GULAB BEN - V - AMRATLAL JAMNADAS
Supreme Court Action No.297 of 1969

No réply has been received by us to our
letter to you dated the 26th March, 1070.* Ve
would request you to reply urgently to us.

We again reise the issue of the property of
your acting. You will note that a somewhst similar
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gituation arose in the recent case of Marjorie
Suchit.

We again repeat'that we can pay off the mort-
gete concerned snd request your advices on this.

One of the key witnesses to this matter, I!Mr.
Kanti Lal Parshotam wishes to leave for India for
four months holidey in November, 1970 so we will
have to expedite and seek a date of hearing.

Pleadings are now complete. Summons for
directions will issue and the metter will be
entered for trieal.

There does not seem much hope of settling
this matter, but we would have to deal with this
with other legsl advisers of the plaintiff.

Yours faithfully,
RAMRAKHAS

Per: (Sgd)
. K.C.Ramrakha
cc. Messrs. Farshotam & Co.,

Barristers snd Solicitors,
SUV A,

Exhibit "K11" - Letter, Rsmrakhas to

Commissioner for Stesmp Duties

28th August, 1968.
The Commissioner for Stamp Duties,

Suva.

Desr Birs,

re: GULAB BEN v. AMRATLAL JAMNADAS -
Supreme Court Action No, 297 of 1969

On the 26th September, 1969 the parties entered

into the within enclosed Memorandum of Agreement.
Shortly after the sgreement was signed, our client
Gulab Ben was advised by Amratlal Jemnadas that he
did not wish to complete.

We were consulted, snd we have commenced pro-
ceedings for specific performance. The matter is
defended end is pending, it being slleged that the
sale is not complete.

Exhibits

Exhibit "K1O"
Letter,
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Cromptons

28th August
1970
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Remrakhas to
Commissioner

for Stamp
Duties

28th August
1968

(continued)

Exhibit "K12"
Letter,
Commissioner
of Stamp

Duties to
Rsmrgkhas

24th November
1970

9.

Messrs. Parshotam who acted for the
purchasers requested the writer to deal with the
issue of stamp duties from the very outset. My
regret is that I have not done so and apologise
for this. No intention existed of defrauding
revenue or escaping stamp duty. The client was
also willing to pay what was due.

If the document is legally valid, and binding,
stamp duty would be payable. Otherwise, if it is
incomplete and not binding, no duty would be 10
payeble.

We request that you accept this document for
stamping on the understanding that if ultimately,
the document is not binding, then the stamp duty
paid would be refunded.

We would be pleased to have your comments on
this matter.

Yours faithfully,

RAMRAKHAS
Per: 20
(8gd.) K.C.Ramrakha.
Exhibit "K12" - Letter, Commissioner
of Stamp Duties to Ramrakhsas
CROWN LAW OFFICE R.G.18/1
24th November, 1970.
Messrs. Ramrakhss,
Barristers & Solicitors,
G.P.0. Box 228
S UV A,
Dear Sirs, 30

re: GULAB BEN v. AMRATLAL JAMNADAS
Supreme Court Action No.297 of 1969

I have to hand your letter of the 18th instant
with enclosure as advised.

2. Your explanations and spology are sccepted as
I realise that meatters of this nature can
sometimes slip one's mind.

3 You will obviously require to produce the
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Memorendum in evidence and for that purpose it will
require to be stamped end the fine paid. Duty is
assessed st 50 cents and fine $4.00.

4, In the event of the Court declaring the
Memorandum to be null and void please apply to me
and I shall forthwith attend to a refund of duty
and fine.

5. The Memorandum has now been returned to the
Stamp Duties Assessor/Cashier end can be uplifted
upon payment of the smounts sbovementioned.

Yours faithfully,

(Sgd.) A.D.S.Anderson
COMMISSIONER OF STAMP DUTIES.

ADSA/dwp
Exhibit "K13" - Letter,Cromptons to
smrakhas

CROMPTONS
BARRISTERS & SOLICITORS

16th February,l971
Messrs. Remrakhas,
Solicitors,
Suva.
Dear Sirs,

re: Amratlel Jamnadas sts Guleb Ben
Supreme Court Civil Action No.297/69

We refer to several letters written by you to
us raising the question of propriety of our firm
acting for the defendant in the above action.

We do not agree with your contention, but
efter giving the metter much consideretion, we have
reluctantly decided to cease acting for the defen-~
dant, aslthough we feel thet it is quite in order
for us to act for him. The position then is that

in view of your persistent letters we have withdrawn

from the case as Solicitors for the defendant, who
has now instructed Messrs. Grshsme & Co. Solicitors
of Suva to act for him. We understand that Messrs.
Greghame & Co. are sttending to file and serve the

Exhibits

Exhibit "K12"
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of Stamp
Duties to
Remrakhas

24th November
1970
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Exhibit "K13"

Letter,
Cromptons to
Ramrekhas

16th February

1971
(continued)

Exhibit "K14"

Letter,
Grshame & Co.
to Ramrakhas

20th June
1973

%.

necessary Notice of Change of Solicitors.

We think you will agree that in the circum-
stances the case should be sdjourned to ensble
Messrs. Grahasme & Co. to look into the matter.

Yours truly,
Cromptons.
cc. The Chief Registrar,

Supreme Court,
Suva.

Messrs. Grashsme & Co., 10
Solicitors,
Suva.

Exhibit "K14" -~ Letter, Grohame & Co.
to_ Ramrekhas

GRAHAME & CO. 165 VICTORIA PARADE,
BARRISTERS & SOLICITORS SUVA,

CLJ/et 20th June, 1973

Messrs. Ramrakhas,
Solicitas,
SUVA. 20

Dear Birs,

re: Amratlsl Jamnedas ats. Gulab Ben
Supreme Court Civil Action No.297 of 1969

The above action was commenced by you by the
issue of a Writ of Summons on the 18th of December,
1969. A Statement of Claim was filed by you on
the 12th of January, 1970 and delivered on the 30th
of Jesnuary, 1970 on Messrs. Cromptons, Solicitors,
Suva who were then acting for the defendent.
Defence was filed and delivered by Messrs. 30
Cromptons on the 9th of February, 1970. We note
that =2 Reply was filed and delivered by you on the
7th of April, 1970.

The action was set down for hearing in the
Supreme Court at Suva on the 17th of February,
1971. Messrs. Cromptons reluctantly withdrew from
the action on the 16th of February, 1971 as
Solicitors for the defendant in view of your
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repeated contention that it was not proper for them
to act for the defendant. In this regard we refer
you to letter dated 16th Februsary, 1971 from
Messrs. Cromptons addressed to you, copies of which
letter were forwarded to the Chief Registrar,
Supreme Court, Suva and to this firm.

We were instructed to act for the defendant
only a8 few days before the hearing of the action,
and we filed a Notice of Change of Solicitors on
the 16th of Februery 1971 and a copy of the Notice
of Change of Solicitors wes served on you as
Solicitors for the plaintiff and on Messrs.
Cromptons on the ssme date.

We gppeared in Chasmbers, Supreme Court, Suva
on the 17th of February, 1971 before Mr. Justice
Nair when the pleintiff wes represented by your
Mr. K.C. Ramrskha. In order to enable us to go
into the defence the action was tgken off the list
by consent of Counsel.

The position is thaet since the 17th of

February, 1971 your firm has tasken no steps whatever

to set the action down for hearing. You have &t no
time discussed with us with a view to settlement of
the action on & without prejudice basis.

You will appreciate that this state of affeirs

cannot be allowed to continue, and we are instructed

to make application to have the action struck out.

Yours faithfully,
GRAHAME & CO.

(Sgd.) ?

cc. The Chief Registrar,
Supreme Court,
Suva.

Exhibit "K15" - DLetter, Remrskhas to
Grehame & Co.

RAMRAKHAS
BARRISTERS & SOLICITORS
COMMISSIONERS FOR OATHS

22nd June, 1973

Exhibits

Exhibit "K14"
Letter,

Greshame & Co.
+to Ramrakhas

20th June

1973
(continued)

Exhibit "K15"
Letter,

Ramrakhas to
Grshame & Co.

22nd June
1973
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Exhibit "EK15"
Letter,

Ramrakhas to
Grahame & Co.

22nd June
1973
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Messrs. Grahame & Co.,
Barristers & Solicitors,

SUVA.

Dear Sirs,

Re: AMRATLAL JAMNADAS ATS. GULAB BEN
SUPREME COURT CIVIIL ACTION NO,297 of 1969

In reply to your letter dated 20th June, 1973
we are rather disturbed with the contents of your
said letter. No doubt the sbove action was
entered for triasl under Order 34Rule 3 on 25th 10
September, 1970 and the matter was set down for
hearing in the reme Court, Suva on the 17th of
February, 1971. e rightly objected in law
against Messrs. Cromptons acting for the Defendant
and since your filing of Notice of Change of
Solicitors on the 16th February, 1971 we ourselves
have anticipated for a date of hearing be fixed by
the Supreme Court. As you may be aware that owing
to the shortage of Judges and at one stege due to
the lack of Courts available we had difficulty in 20
getting this action heard end disposed of.

Further your Mr. Jamnadass called in our office
sometimes in the month of Msy this year to peruse
certain documents pertaeining to the said action
and the writer could recall Mr. Jamnadas saying
that he would not take eny action until Mr.

Remrakha ceme back to Fiji. Mr. K.C. Ramrskha is

due back to Fiji on the 7th July, 1973. Neverthe-

less, to date we are writing to the Chief Registrar

to have the matter set down for hearing. 30

Yours faithfully
RAMRAKHAS

Per: (Sgd) H.M. Patel

cc. The Chief Registrer,
Sggreme‘Court,
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Exhibit "K16" - Letter, Grahame & Co.
- to Rsmrakhas

GRAHAME & CO. 165 VICTORIA PARAIE,
BARRISTERS & SOLICITORS SUVA. o

CLJ/et 28th June, 1973

Messrs. Remrakhes,
Solicitors,
SUVA.

Desr BSirs,

re: Amratlsl Jamnadass ds.Gulab Ben
Supreme Court Civil Action No.297 of 1969

We refer to your letter of the 22nd inst.

We are unable to see how you csn maintain
thet you had "difficulty in getting this action
heard and disposed of" when your firm has in fact
taken no steps since the 17th of February, 1971 to
heve the sction set down for hearing. You state in
your letter of the 22nd inst. that you are now
writing to the Chief Registrar, Supreme Court, Suva
to have the action set down for hearing, and it is
abundantly clear that this should have been done
by your firm soon sfter the 17th of February, 1971,
when no doubt a2 date of hearing would have been
assigned. o

The writer did call to your office several
weeks ago to peruse the slleged Agreement dated
26th September, 1969, and to obtain a photostatb
copy thereof, but your Mr. H.M.Patel was unsble to
oblige as your Mr. K.C. Ramrskha was overseas.

We do not appeer to have received from you
copy of eny letter from you to the Chief Registrar,
Supreme Court, Buva to have the cese set down for

hearing.
| Yours faithfully,
GRAHAME & CO.
(sgd.) 2
cc. The Chief Registrar,

Bupreme Court,
SUVA.

Exhibits

Exhibit "K16"
Graheme & Co.
to Rsnmrskhas
28th June
1973
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Exhibit "K17" - Letter, Grshame & Co.
to Remraskhas

GRAHAME & CO.
BARRISTERS & SOLICITORS

ClJ/et 27th August, 1973
Messrs. Ramrakhas,

Solicitors,
SUVA.

Dear Birs,

re: Amratlal Jsmnadas ats.Gulab Ben 10
Supreme Court Civil Action No.297 of 1969

We refer to our conversation of even date.

We confirm that we are immediately proceeding
to meke an application to smend the Defence filed
and delivered in the action by inserting a further
paragraph 4 to the Defence to read as follows:

4 Purther and in the alternstive the defendant
will plead in law that there is no sufficient
note or memorandum in writing of the alleged
contract (which is not admitted) as required 20
by Section 59 of the Indemnity, Guarantee end
Bailment Ordinsnce (Cap.208) end Section &
of the Btatute of Frauds.

We also confirm that we are sttending to
prepare and file sn Affidevit of Documents in the
possession of the defemdant and in our possession,
and note that you are also attending to prepare and
file an Affidevit ofDocuments in the possession of
the plaintiff and in your possession.

We have requested to you that if you let us 30
have the document dated 26th September, 1969 we
could photostat two copies of the ssme. At the
hearing of the action on the 27th of September, 1973
the original would no doubt be tendered by you in
evidence, and the two photostat copies for Counsel
appearing at the hearing.
Yours faithfully,
GRAHAME & CO.
(Sgd.) ?
cc. The Chief Registrar, 40
Supreme Court,
Suva.
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Exhibit "K18" - Letter, Ramrakhss to Exhibits
Grshame & Co. —
— Exhibit "K18"
BARRISTERS & SOLICITORS Tebter e to
COMMISSIONERS FOR OATHS :

Grahame & Co.

3rd September, 1973 3rd Séptember
. 1973 ‘

Messrs. Grahame & Co.,
Barristers and Solicitors,
SUVA.

Dear Sirs,

Attention Mr. C.L. Jamnadas
Gulsgb Ben v. Amratlal Jemnedas

This action is fixed for hearing on the 27th
dey of Beptember, 1973. We note that you have
applied to emend pleadings. .This will be resisted. .

In this matter, the parties sre relsted. How-
ever, gll the negotistions would be conducted by
our client's husband Chimanlel V. Dass and we
understand that it was he glone who dealt with
your client, who had no direct negotistions with
Mrs. Gulab Ben. For this reason, we had not
intended at sny:stage to csll Gulab Ben to give
evidence in this case.

At the moment, Gulab Ben's mother is criti-
cally ill in India, and she has made a2 request to
see Gulab Ben. The latter will leave on
Wednesday, the 5th September, 1973.

If you have asny serious comments to make on
her departure, we would be glad to know, st the
very latest, by 4 p.m. todsy. Her husband will
henceforth act as her attorney and agent.

We would also be filing sn affidsvit of
documents shortly, and letting you have copies of

the documents you sought 1mmediately after exchange
of affidevits. ,

Yours faithfully,
RAMRAKHAS :
Per: (Bgd) K.C.Ramrakhs
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Exhibit "K19"

Letter,
Grgheme & Co.
to Remrakhas

19th September
1973
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Extbit "K19" -~ Letter, Grehame & Co.
to Ramrakhas

GRAHAME & CO.
BARRISTERS & SOLICITORS

CLJ/et 19th September, 1973
Messrs. Ramrakhas,

Solicitors,
SUVA.

Dear Sirs,

re: Amratlsl Jamnadas ats Gulab Ben 10
Supreme_ Court Civil Action No,297 of 1969

In our letter to you of the 27th ult. we
informed you, inter slia, that we were sttending to
prepare and file an Affidavit of Documents in the

-possession of the defendant and/or in our possession,

and noted that you were also sttending to prepare

-and file an Affidevit of Documents in the possession

of the pleintiff smd/or in your possession.

We then spoke again in the matter with your
Mr. K.C. Ramrekha in the Supreme Court Library 20
before the hearing in Chambers, Su?reme Court, Suva
on the 1llth inst. of the defendant's Summons for
Leave to Amend Defence. You then suggested to us
that Affidavits of Documents be dispensed with, and
that a comprehensive list of all documents which
both parties intended to tender in Court be prepared
and agreed upon. It was asgreed that when such a
comprehensive list of documents was agreed upon, no
documents other than the documents asppearing on
such comprehensive list of documents could be 30
tendered in Court as evidence by either party.

We made numerous sttempts to contact your

Mr. K.C. Remrskha to meet smd to agree on such s
comprehensive 1list of documents, but were unsble to
do so because your Mr. K.C. Remrakha was either
engaged in Parlisment or otherwise. We eventually
managed to speak to your Mr. K.C. Ramrakha yesterday
when an appointment was made in your office for
8 p.m. yesterday. We consider it sufficient to say
the meeting proved abortive, and no discussion took 40
6;ace on such a comprehensive list of documents.

e then informed your Mr. K.C. Ramrskha in the
presence of your Mr. H.M. Patel and Mr.K. Parshotan,
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thet in the circumstences we insisted that -~ Bxhibits
Affidevits of Documents be filed by both parties, _—

end thet we would immedistely proceed to file an  Exhibit "K19"
Affidevit of Documents, : ‘ : Letter,

" We intend to file an Affidavit of Documents  oioReme K 00
sounetimes todsy, and a copy of the same will Dbe
served on you. Would you please also let us have 19th September
an Affidavit of Documents immediately. 1973
, (continued)
You will appreciate that the case is set down
for heering in the Supreme Court at Suva on :
Thursday the 27th inst., and it is therefore impera-
tive that you let us heve sn Affidavit of Documents
immedistely, so thet inspection of documents cen
then proceed.

We would inform you thet if you do not file an
Affidevit of Documents, then your sttention is
drawn to the provisions contained in Order 24 of
the Supreme Court Rules, 1968.

We therefore request your urgent attention in

the matter.
Yours faithfully,
GRAHAME & CO.
cc. The Chief Registrar,
Sggreme Court, '
SUVA,
Exhibit "K20" - Letter, Ramrakhas to - Exhibit "K20"
Graheame & Co. Letter
. A4
.~ RAMRAKHAS gggiakhag Eo
- BARRISTERS & SOLICITORS sme & O.
COMMISSIONERS FOR OATHS 20th Beptember
1973

20th September, 1973
Messrs. Grahesme & Co.,
Berristers and Solicitors,
SUVA.
Dear Sirs,

re: Amratlsl Jemnadas ats Gulab Ben
Supreme Court Civil Action No.297 of 1969
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Exhibit "K20"

Letter,
Ramrekhass to
Graheme & Co.

20th September
1973
(continued)
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We refer to your letter of 19th September,
1973 end confirm its contents, save and except we
consider that you misunderstood the writer who
had planned the asppointment for 8 a.m. yesterday.
He clearly recalls mentioning to you that Parlis-
ment would not sit yesterday morning and he would
be free. We consider that there was a genuine
misunderstanding of the sppointment, and regret
thet you were inconvenienced.

The crucisl document is the Sale and Purchase 10
Agreement. We forward to you a photocopy of the
same. We also forward to you two other signed
agreements which you mey photocopy and return to
our clerk who will produce the same to you.

Other relevant documents will comprise
correspondence, certified true copies of the title,
nortgage, and copies of the transfer and if you
wish it the caveat lodged.

Our affidavit of documents will be filed and
served on you today. 20

Please let us know if you wish to have mutual
inspection of documents. We consider the affidavit
of documents filed by you incomplete becsuse your
client should slso discover rents receipts etc.
for rents he has been collecting from the tenants.
He also had made no mention of the cheque for
$#2000.00 he collected from Messrs. Parshoteam & Co.
We have had to check these and hence our delay,
but we esre now in a position to let you have a
complete affidavit of documents. 30

Yours faithfully,
RAMRAXKHAS

Per: (Sgd) K.C. Remrskha.
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| Exhibit "L*.

Mortgage

514 October ‘
1956
(oontinued)

106.

Exhibit "L" Mortgage

THIRDLY that the mortgagor — will conlinne Lo pay nterest under this mortgage until
ull moneys heveby scetived ave prid, '
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_ | Exhibit “L* Mortgage . Bxubiss
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IN THE PRIVY COUNCIL No. 15 of 1975

ON APPEAL
FROM THE FIJI COURT OF APPEAL

BETWEEN

AMRATLAL JAMNADAS (s/o JAMNADAS) Appellent
- and -
GULAB BEN (d/o0 RATANJI) Respondent

RECORD OF PROCEEDINGS

A.L.PI'IIL‘IPS & CO. WILSON FREEMAN
Terminus Chambers, 6/8 Westminster Palace
6 Holborn Viaduct, Gardens,

London, EC1lA 2AH, Artillery Row,

London, SW1P 1RL.
Solicitors for Appellent Solicitors for Respondent



