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No. 1
Notice
Requiring
the
Collector
of Stamp
Revenue
to State
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for
Opinion
of the
District
Court

IN THE DISTRICT COURT OF HONG KONG
HOLDEN AT VICTORIA
APPEAL NO.5 OF 1973

BEIWEEN LAP SHUN TEXTILES IMNDUSTRIAL CO. LTD. Appellant
and
The Collector of Stamp Revenue Respondent

NOTICE REQUIRING THE COLLECTOR OF STAMP REVENUE TO STATE A CASE FOR
THE OPINION OF THE DISTRICT COURT - SECTION 18(1) OF STAMP ORDINANCE

(Cap. 117)

Assignment (Conveyance on Sale) dated 8th of February 1973 of Lot
Nos.365, 397, 681 and 1125 in D.D. 125. The Chartered Bank to Lap
Shun Textiles Industrial Company Limited Stamp Duty Office Reference
6738/SD0/A/11 (S.0.K. 1297).

TAKE NOTE  that IAP SHUN TEXTILES TMDUSTRIAL CCMPANY LIMITED whose
registered office is situate at Shiu Lun Building Nos.682-684 Castle
Peak Road iowloon Hong Kong having appealled to the Court agalnst
your assessment in respect of the above document hereby requires you

10

to state and sign a case setting forth your opinion and the assessment

made by you.

Sd. Deacons
Solicitors for the Appellants

20
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20

IN THE DISTRICT COURT OF HONG KONG
HOLDEN AT VICTORIA
APPEAL NC. 5 OF 1973

BETWEEN LAP SHUN TEXTILES INDUSTRIAL CO. LID. Appellant
and
The Collector of Stamp Fevenue Respondent

I, JOHN RICEARD WIMBUSH of 26 Shouson Hill Road,
Shouson Hill, in the Colony of Hong Kong, Solicitor, make oath
and say as follows :

1. I am a partner in Messrs. Deacons and have the oconduct of this
appeal on behalf of the Appellant Lap Shun Textiles Industrial
Cormpany Limited.

2. This appeal arises as a result of an assessment made by the
Collector of Stamp Duty on the 2nd October 1973, a copy of this
assessment is now produced to me and marked "JRW-1".

3. Since the date of the filing of this appeal my firm has pressed
the Collector of Stamp Duty to state and sign a case in accordance
with his statutory obligations set out under Section 18 of the Stamp
Duty Ordinance (Cap.117).No such statement has yet been delivered.

4. On the 13th February 1974 my firm received a letter dated the
12th February 1974 from the Stamp Duty Office enclosing a new
assessment copies of which are now produced to me and marked
"JRI-2" and "JRW-3".

5. The directions of the Court are scught as to whether the
assessment marked "JRW-3" is a valid assessment and the manner
in which this appeal should be determined.

SWORN at the Xowloon District
Court Registry, Hong Kong this

22nd day of February, 1974

30

Sd. John Richard Wimbush
Before me,

Sd. Ho Yu Ho

Commissioner for oaths.

This Affidavit is made on behalf of the Appellant.
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5-248001 Ext.15 I.R.S.D. Form Mo.35
6738/SDO/A/11 (S.0.K1297) INLAND REVENUE DEPARTMENT
This is the exhibit marked "J®RW-1" referred Stamp Duty Cffice
to in the Affidavit of John Richard Wimbush Club Lusitano Building,
Sworn before me this 22nd day of February, G/F., Tce Fouse Street,
1974, Sd. Ho Yu Ho Hong Kong.
A Commissioner for oaths.

Lap Shun Textiles Industrial Co. Ltd.
Nos. 682-684, Castle Peak Road,
Kawloon. 10

Sir/Madam,
Assignment dated 8.2.73 of Iot Nos.355,327,

681 & 1125 in D.D. 125 - The Chartered Rank
to lap Shun Textiles Industrial Co. Iitd.

I have to advise you that the Cormissioner of Rating § Valuation
has assessed the value of the above property at £76,800.00.

The stated consicderation is nct therefore deemed to be valuable
consideration for the purpose of Section 27(4) of the Stamp Crdinance, as
I am of the opinion that, by reason of the inadequacy of +the sum paid as
consideration, the conveyance or transfer confers a substantial benefit
on the transferee. The conveyvance or transfer is therefore deemed *to 20
operate as a voluntery cisposition Inter vivos within +he mezning of
this Section.

In conformity with Section 27(2), T am the opinion that this document
attracts the followinz duty assessed in accordance with Section 17(2):-

Under Heacd 53(2) in the Schedule to the
Stamp. Ordinance - 2% of $76,800.00 ..........$1,536.00

Less already paid ...vevee.. ceetesesasaeas ee. 230,00
%1,206.00

[o)

I shall be obliged if you will kindly forward cheque for the above
amount, together with the document, which will then Le duly stamped and 30
returned.

If you are dissatisfied with this assessment you may, within twenty-one
days from the date hereof and on payrent of the duty in conformity herewith,
appeal against the assessment in accordance with Section 18 of the
Ordinance.

Yours faithfully,
Sd. Wong Moon-son
For Collector of Stamp Revenue
WMS/jc



In the
District
Court of
long Kong
Holden at
Victoria

No. 2

Affidavit
of John
Richerd
Wirbush

(Contd.)

I1.R.S.D. Form
Appendix (1)

Section 18. (1) Any person who is dissatisfied with the
assessrent of the Collector may, within twenty-one days after
the date of the assessment and on payment of duty in
conformity therewith, appeal against the assessment to the
court and may for that purpose require the Collector to state
and sign a case, setting forth the question upon which his
opinion was required and the assessment made by him.

(2) The Collector shall thereupon state and sign a case
and deliver the same to the person by whom it is required and
the case ray, within seven cays thereafter and after service
thereof upan the Attorney General, be set dovn by such person
for hearing. (Armended, 20 of 1948, s. 4)

(3) Upon the hearing of the case the court shall determine
the question submitted, and if the instrument in question is in
the opinion of the court chargeable with any duty, shall assess
the duty with which it is chargeable.

No. 35

Appeal
against
assess-
ment.

54 & 55

Vict. c.

s. 13.

(4) If it is decided by the court that the assessment of the
Collector was erroneous, any excess of duty which may have been

paid in conformity with the erroneous assessment, together with
any fine or penalty which may heve been paid in consequence the

reof,

shall be ordered by the court to be repaid to the appellant with

or without costs as the court may determine.

(5) If the assessment of the Collector is confirmed, the court

may rake an order for peyment to the Collector of the costs incurred

by him in relation to the appeal.

(8) In this section, "court" means "district court". (Replaced,

16 of 1961, s. 4)

Section 27. (4) Any conveyance or transfer (not being a dis-
position made in favour of a purchaser or incumbrancer or other

person in good faith and for valuable consideration) shall for

the

purposes of this section be deemed to be a conveyance or transfer
operating as a voluntary disposition inter viwos, and (except where
a marriage is the consideration) the consideration for any conveyance

or transfer shall not for this purpose be deemed to be valuable
consideration where the Collector is of opinion that by reason
the inadequacy of the sum paid as consideration or other

of

circumstances, the conveyance or transfer confers a substantial

benefit on the person to whom the property is conveyed or
transferred.

39

10

20

30
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s 00000

This is the exhibit marked "JRW-2"
referred to in the Affidavit of
John Richard Wimbush Sworn before
me this 22nd day of February 1974
Sd. Ho Yu Ho
A Commissioner for oaths

TEL. NO.5-2u48001

6738/SDO/A/11
(S.0. K1297)

Your Ref. AITW:JRW:NC
71/2982

Messrs. Deacons,
Solicitors & Notaries,
1418 Tung Ying Bldg.,
Nathan Road,

Kowloon.

Gentlemen,

STAMP DUTY OFFICE,
INLAND REVENUE DEPARTMENT,
Club Lusitano Building,
1st Floor,

Ice House Street,
Hong Kong.

12 FEB 1974

Assignment (Conveyance on Sale)
dated 8.2.73 of Lot Nos.365, 397,
681 & 1125 in D.D. 125 The
Chartered Bank to Lap Shun Textiles
Industrial Ca. Ltd.

Please refer to previous correspondence resting on your

letter dated 8th February 1974,

The District Officer, Yuen Long has reconsidered the

valuation of the above lots.

I am pleased to inform you that

his fresh valuation as at 8th February 1973 is $37,500.00. T
enclose herewith copy of a fresh valuation issued to your clients.

If your clients are not satisfied with the fresh
assessment they may within twenty one days from the date thereof,
appeal against the assessment in accordance with Section 18 of

the Ordinance.

10

20

30



In the I shall be glad if you will ask your clients to forward
District the stamped deed of assignment to me so that arrangements can be
Court made to refund the excess duty to them.

of Hong

Kong Yours faithfully,
Holden

at

Victoria Sd. Xwok Kam-shing

for Collector of Stamp Revenue

No. 2

Affidavit KKS/ck
of John * Fnel.
Richard
Winmbush

(Contd.)



In the This is the exhibit marked "JRwW-3"
District referred to in the Affidavit of
Court John Richard Wimbush Sworn before
of Hong me this 22nd day of February, 1974
Kong Sd. Ho Yu Ho
Holden A Commissioner for oaths
at
Victoria 5-248001 I.R.S.D. Form No.35
6738/SDO/A/11 (S.0. K1297) TNLAND REVENUE DEPARTMENT
Stamp Duty Office
No. 2 Club Lusitano Building,
Affidavit 1st Floor, Ice House St.,
of John Hong Kong.
Richard
Wirbush Lap Shun Textiles Industrial Cc. Ltd.
10 Nos .682-684 Castle Peak Road,
(Contd.) Kowloon.
Sir/Madam,

Assignment dd. €.2.73 of Lot Nos.365, 397
681 € 1125 in D.D. 125 - The Chartered Bank
to Lap Shun Textiles Industrial Co., Ltd.

P

I have to advise you that the Commissioner of Rating ¢
Valuation has assessed the value of the above provertv at
¢37,500.00.

The stated consideration is not therefore deemed to be valuable
20 consideration for the purpose of Section 27(4) of the Stamp Ordinance,
as I am of the opinion that, by reason of the inadequacy of the sum
paid as consideration, the conveyance or transfer confers a
substantial benefit on the transferee. The conveyance or transfer
is therefore deemed to operate as a voluntary disposition inter
vivos within the meaning of this Section.

In conformity with Section 27(2), I am of the opinion that this
document attracts the following duty assessed in accordance with
Section 17(3) : -

Under Head 53(2) in the Schedule to the
30 Stamp Ordinance - 2% of $37,500.00 $ 750.00
less total duty already paid 1,536.00
Excess duty refundable % 786.00
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I shall be obliged if you will kindly forward your cheque for
the above amount, together with the document, which will then
be duly stamped and returned.

If you are dissatisfied with this assessment you may, within
twenty-~one days from the date hereof and on payment of the duty
in conformity herewith, appeal against the assessment in accordance
with Section 18 of the Ordinance.

Yours faithfully,
Sd. Kwok Kam-shing
for Collector of Stamp Revenue 10

c.c. M/s. Deacons,
/ck
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IN THE DISTRICT COURT OF HONG KONG
HOLDEN AT VICTORIA
CIVIL JURISDICTION
STAMP APPEAL NO. 5 OF 1973

LAP SHUN TEXTIIES IMDUSTRIAL CO. LID. Appellants
and
THE COLLECTOR OF STAMP REVENUE Respondent

IN THE MATTER of Section 18 of
the Stamp Ordinance, Cap.117.

CASE STATED 10

1. On the 10th day of February, 1273 a Conveyance on Sale
(hereinafter called "the assignment") was presented on behalf of the
Appellants to the Kowloon Branch Office of the Respondent for

stamping.

2. A copy of the assignment is annexed hereto and marked Fxhibit
"A", It is dated the 8th day of February, 1973 and made betwesn The
Chartered Bank of one part and the Appellants of the other part.

3. The assignment was stamped with £339.00, being stamp duty

at the rate of $2.00 per $100.00 or part thereof of the stated
consideration of $1€,465.68 in accordance with Head 19(2) of the 20
Schedule to the Stamp Ordinance (hereinafter called "the Ordinance").

4, On the 1l4th day of June, 1373 and on the 30th day of July,

1373 I informed Messrs. Deacons, Solicitors for the Appellants
(hereinafter called "the Solicitors"), that the District Officer,

Yuen iong, had valued the property comprising the assignrent at
$76,800.00. I pointec out to the Solicitors that it would therefore
appear that the consideration of 31€,465.68 stated in the assignrent

was inadequate for the purposes of Section 27(4) of the Ordinance. They
were invited to comment before an assessment calling for additional

cduty to be assessed under Section 27(1) of the Ordinance was issued. 30

5. The Solicitors replied on the 23ré day of July, 1973
to request re to set aside the matter for 28 days while they sought
instructions from the Appellants.
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5. Yo further ccmwmunication had since been received from
the Solicitors. I therefore issued an assessment under Section
27(1) of the Ordinance to the Appellants on the 2nd day of
Cctober, 1973, calling for additional duty of $1,206.00 calculated
as follows :-

Under Head 53(2) in the Schedule to

the Stamp Ordinance - 2% of £76,8020.00 $1,536.00
Less already paid 336.00
Balance payable $1,206.00

" copy of the assessment is annexec hereto and marked Exhibit "B" 10

and is referred to as part of this case.

7. On the 17th day of COctober, 1973 the Solicitors remitted a
cheque for $1,206.00 in satisfaction of the additional duty as
aforesaild. On the 19th day of October, 1973 they required me to
state and sign a case in accordance with the provisions of Section
18(1) of the Crdinance with reference to the assessment of the duty
on the assignment.

8. The Solicitors informed me that the purpose of the appeal is
to test whether Section 27(4) of the Crdinance has any application
to a transaction between a Vencdor and a Purchaser in good faith and
for valuable consideration. The Appellants contend that in such a
purchase I have no power to raise any additional assessment over ancé
above an assessment on ths amount or value of the consideration actually
paid as shown in the assignment.

20

3. I do not intend to challense the “ppellants' contention
that : -
(i) The consideration of 316,465.68 set out in I'xhibit
"A" is the whole consicderation paid by the Appellants

to the Venrdor.

(i1) Such sum was reached by way of an amns length bargain 30
and 1s based on a price of 15 cents per square foot.
(iii) The Appellants acted in good faith.
19. I contend : -
(a) that the assignment conferred a substantial benefit on

the Appellants by reason of the inadsquacy of the sum
paid as consideration.
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(b) that the consideration of $16,465.68 stated in the assignment
was correctly deemed not to be valusble consideration for
the purposes of Section 27(4) of the Ordinance and the
assignment was accordingly correctly deered to operate
as a voluntary disposition inter vivos within the meaning
of the same Sub-section.

11. The Cistrict Officer, Yuen long, has since reviewed the

valuation of the property comprisecd in the assicrment. He has revised

the valuation to $37,500.00 The Solicitors were advised of the revised
valuation on the 12th day of Fzbruarv, 1274. Or the hasis of the 10
revised valuation the assignment would attract the following duty

assesseC in accordance with Section 17(3) of the Ordinarce : -

IIder Head 53(2) in the Schedule to the

|
)

Starp Ordinance - 2% of $37,500.00 S 750.00

Less total duty already paid 1,53€.00

Excess duty refuncable ¢ 706.00

12. The questions submitted for the opinion of +the Court are -
(1) Vhether in the circunstances as aforesaid, the 516,465,638

referred to above shall or shall not he dezned to be
valuable consideration for the »urposes of Section 27 20
of the Ordinance.

(2) Whether or not the assisnment conferred a substantial
benefit on the /ppellants vithin the meaning of Section 27
of the Ordinance.

(3) Whether the assignrent is chargesble with duty as assessed
by me.

(4) If not, with what duty is it chergeable.

13. The Appellants having duly axpressed their dissatisfaction
with my decision as being srroneous ir point of law and having duly
required me to state and sign a case for the opinion of the Court, 30

this case is stated and signed accordingly.

Dated this 26th day of lMarch, 1374,

4. F. E. Toirmbox
ector of Tta~D Hevenue

/ck
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T4 T
In the % Ad Valorem ugfﬁpg?ﬂy
District [puty $1,206.- ETETT MAM oo
Court C.R. No.374 EGIETE A7
of Sd. .Asst‘ \ A a\ \"’ QmP \h J U‘WT"; r ﬁT':"'.C;
fong ol Lecton DISTRICT ADMIMISTFATION TERRTTORTES
I}fgrllgen 73 OCT 1973
lt THE NEW TERRITOPILS ORDINANCE (Car. °7)
3ictoria FDJUDICATED Tap Duty-3330
ADJUDGED DUTY |[Excess Stamp 21 FTR 1973
STAMPED DUty ————- Pt
Sd. Asst. Registration .
No. 3 Collector Fee ~—e—o 815
FORM A
Case 23 OCT 1973
stated
by the CONVEYANCE ON SALE (Section 2u)
Collector
of Stam In consideration of $16,465.68 (Dollars SIYITEN THOUSAND
Revenue PCUR EUNDRED AlD SIXIY FIVL f’l““ SIXTY EIGHT only) this day
10 paid (the receipt whereof is hereby acknowlecred) THE
(Contd.) CHAFTERED BAIK  a body Corporate incorporeted by Royal Charter
having its Head Cffice situate at London England but having
a branch Office situate at Nog.b-4A Des Vosux Road Central
Victoria in the Colony of llong Kong as Vendor in exercise of
its power of sale under and by virtue of an Indenture (1) If the
of Mortgage dated the 23rd day of August, 1268 and Veridor is
registered in the District Cffice, Yuen Ln*lg by a Mortgagee,
Memorial No.161537 hereby assigns Lmto LAP SN Trustee,
TELTILES INDUSTRTAL COMPANY LIMITED whose mg;,ster*ed, personal
20 office is situate at Shiu Lun Building, Nos.f€2-584 renresent-
Castle Peak Road Kowlocn in the said Colony of Tong ative of a
Kong as Purchaser the Lots MNos.365, 397, €81 and 1125 deceas=d
in Yuen long Demarcation District No.125 in the MNew person or a
Territories of the Colony for the residue of the term Registered
of years created by the Crown Lease thereof, subject lanager,
to the incumbrances mentioned in the Schedule hereto. his capacity
BUT ABSOLUTELY FREED AND DISCHARGED from the said should he
Mortgage Merorial No.161537. stated
SCFEDULE
Jerorial Date Parties Particulars of

nocumbrances

Nil
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As Witness the hands and seals
of the parties this 8th day of February 1973

SIGED,

SEALED end TDELIVERED

by Mr. S.G. Smallwood, the

in the presence of : -

Sd. Oscar lai
Solicitor, Hong Kong.

SEALED with the Common Seal of
the Purchaser and SIGQTD by IMr.
Law Shiu Lun, Managing Director

in the presence of : -

Sd. Oscar lai
Solicitor, Hong Kong.

)
)
lawful Attorney of the Vendor )
)
)

THE CHARTERED BANK

Sd. S. G. Smallwood
Mainland Manager

Sd. Law Shiu Lun
(in Chinese)

Seal

Registered by Memorial No.174531 on Saturday the 3rd day of

March 13873, at

Assistant lend Officer, YMew Territories

Sd. P. J. Williamson

Vol. 12

Fol 145, 146, 1493 & 151

10
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EXEIBIT "B"

In the TELEPREONE @ 5-2u48001 I.R.5.D.Form No.35
District

Court Pef.4o. 5738/EM0/~/11 (5.0.¥.1297) TPLAND FIVENUR DEPARTVMENT
of Hong Starp Duty Office

Xong C1luk Lusitano Building,
Holden 1st Floor, Ice Fouse Street,
at flong ¥Kong.

Victoria

Lzp Shun Textiles Industrial Co. Ltd.,
Jloz.682-L84, Castle Peak Road,

No. 3 Kcwloon.

Case

stated 2 OCT 1373

b Y the

Collecter Sir/iiadam,

of Stamp

Fevenue Assignment dated 8.2.73 of Lot Mos.365, 337,
681 & 1125 in D.D. 125 - The Chartered Bank

(Contd.) to Lap Shun Textiles Incustrial Co. Ltd.

I have to advise you that the Commissioner of Rating &
Valuation has assessed the value of the above property at $76,800.00.

The stated consideration is not therefore deemed to be
valuable consideration for ths purpose of Section 27(4) of the Stamp
Ordinance, as I am of the opinicn that, by reason of the inadequacy
of the sum paid as consideration, the conveyance or transfer is
therefore deemed to operate as a voluntary disposition inter vivos
within the reaning of this Section.

In conformity with Section 27(2), I am of the opinion that
this document attracts the following duty assessed in accordance with
Section 17(3) :-

Under Head 53(2) in the Schedule to the
Stamp Ordinance - 2% of $76,800.00........51,536.00
Less already paid seeseess cesesersenssssss 330.00

%1,206.00

T shall be obliged if vou will kindly forward your cheque
for the above amount, together with the cocurent, which will then
be culy stampec and returned.

10

20

30
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In the If you are dissatisfied with this assessment you may,
District within twenty-one days from the date hereof and on payment of the
Court duty in conformity herewith, appeal against the assessment in
of Hong accordance with Section 18 of the Ordinance.

Kong

Holden

at

Victoria Yours faithfully,

No. 3

Case Sd. WCNG lMoon-son

stated for Collector of Stamp Revenue
by the

Collector

of Stamp WMS/jc

Devenue

(Contd.)
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IN TFE DISTRICT COURT OF HONG KOG
[ICLDEN AT VICTORIA
CIVIL JURISDICTICN

Stanp Appeal 0. 5 of 1373

BETWEEN
Lep Shun Textiles Industrial Company lirdted Appellant
anc
The Collector of Starm Pevenue Pespondent

JUDCE'E YOTES

21st June 1974 10

Coram: A. Garcia, D.J. in Court.
“Mp, J.P. Wimbush of Deaccons for arpellant.
ir. William Iee, C.C., for respondent.

Mr. Wirbush: S.18(1) of the Stamp Crdinance. Basic rule is
that stamp duty on assignment is payable on amount of value or
consideration. Phrase used for many years. 1821 Zct same as Cap.ll7.
In 1891 no provision for stamping of voluntary cispositions so that
a gift not having consideration wculd pay a nominal duty. In 1834
estate duty first introduced - incentive to make inter vivos gifts
increased and authorities losing a greet amount of duty. Finance Act 20
1910. Sergeant on Stamp Tuties p. 199. Section 74(1). Merely leaning
on ss. (1) would not achieve desired result. S.74(5) - section
identical to section 27(4) - Cap.1ll7. No. of cases on these points -
page 203 of Sergeant. I.P.C. v. Littlewoods Mail Order Stores, Ltd.
Refers Baker v. I.R.C. (1923) All E.R. 566. Sergeant takes view that
this case exhaustingly discusses section 74(5) (Reads judgment of
Haldane, 572B - 5720). No argument that purchase subject matter of
conveyance on sale was arm's length transaction. Andersen v. I.R.C. p.
491 (1938) 4 All E.R. Very little direct relevance to case before Court.
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Wigan Coal and Iron Co. v. C.I.P., (1945) T A11 E.R. 392. Again T

dont't think we neecd refer more to this case. Parties gsave good
consideration and was an arm's length transaction. I.R.C. v.
littlewoods Mail Crder Stores (1962) 2 All I.R. 279. Position

of this case: In effect you have a series of transactions

between associated parties, purpcse of which is to attempt a

stamp duty saving. No suggestion that these documents were

negotiated at arm's length. Whole transaction although valuable
consideration given - no suggestion that proper consideration has

been given. Case has no application to case in Court. 10

There is extremely little authority on this section at all.
The four cases cited are virtually the whole of the reported
authorities on this section. Monroe on Starp Duties discusses this
problem. Page 115 para. 2 to para. 1 nage 117. What do words in
section 27(4) in brackets refer. It is clear 'any conveyance or
transfer' is qualified by words in brackets. £s I read the case
stated they are saying that although stamp duty on assicnment is
payeble on consideration or value or upon the value of property
or shares transferred whichever is the higher. In each one of the
cases cited not cdealing with documents with a bona fide purchaser 20
for value. Submission is that Ly virtue of words in brackets
section 27 which apply to eny convevance or transfer has no
application to the crdinary arm's length sale. There is a second
method to decide whether subrission ] have made is correct 'hy
reascn of the inadequacy of the sum paid.... conveyed cr
transferred.' UWhat is 'confers a substantial benefit'? Use of
word 'confer' in case where there is a grant, bestowing or giving.
'"Confer' can only be used where it is intention of vendor to do so.
What section says is not that the vendor confers but conveyance
confers. No difference in saying 'conveyance' or 'vendor'. Do not 30
think you could put forward argument that you could separatz vendors
and deed itself. Tt is consistent with earlier submission if
conveyance cr transfer referred to in Section 27(4) is excluded,
'confer' is topical. In all the cases vendor or assignor intend to
confer a substantial benefit. Monroe's example, page 116, in which
he says it would be cheaper for A to transfer half of Rlackacre for
thiteacre. If conveyance is giving something over and above which
he gets back then it could be said to be conferred. Suggest that
when two parties agree to sale and purchase of property at arm's
length transaction, neither can be said to confer any benefit. 40
Suggest what I believe to be intention of legislation, and mischief
they have in mind. In taxing statute Court follows words used.
Rules relative to interpretaticn of conditions of this tyre of
legislation rust state with certainty tax toc be paid.
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Two questions: (a) Sale between two parties at arm's

length for valuable consideration of piece of land. At time
of assignment both parties believe price paid is a fair
market price - 12 months after sale purchaser discovers
under land valuable minerals and property is in fact worth
100 times he in fact paid for it. No time of operation of
assessment under Section 27(4). When valuable minerals

are discovered collector has richt to tum round and say that

conveyance conferred a substantial benefit. Therefore stamo
duty wanted would be on the substantial benefit conferred.
There is no certainty on amount of stamp duty payable on
such a docurent because under cur laws both vendor or
purchaser are liable to stam duty on the assicnment.
Possible for stamp duty to be greater than amount of
consideration receivecd. 1st para. of letter of 2.10.73
from I.R.D. to appellants. Once you agree that parties are
acting in good faith and for valuable consideration rule
of market place applies. Stamp dutv should be on amount of
consideration.

Secticen 27 has an application to both assignments
of property and transfer of shares. How do you assess stamp
duty on transfer of a share - s.18A. 'e all know that price
of shares in a public stock exchange does not reflect
underlying value of the shares. From time to tire price
paid on stock exchange would be far in excess of mdpl”l‘fll’l”
assets and at other times far below underlying assets. If
words in brackets in Section 27(4) do not have the meaning
I have submitted, Collector hes the right to assess cduty on
such of the contract notes for shares in companies.

If answers in affirmative not only do they have to
concede that the duty is uncertain but the words in brackets
have no meaning. tis power to re-assess is limited to
transfers or conveyances within meaning of that section
but not to every conveyance or transfer. Collector has no
power to re-assess duty where assignment is in good faith
and for valuable consideration, Para. 9 of case stated:
Appellant campany in my submission a concession which brings
appellant's assignment within the words in brackets of that
section.

Para 10(b) of case stated: he is saying that vou
cannot bring yourself within brackets if you did not pay
the full value. Fe is then subruttlng that the basis upon
vhich assignments and transfers is the formula T have
suggested.
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In the Nobody knows what the motives are between buyers and
District sellers who work at arm's length. Motives are as diverse as
Court of the range of human experience. Use of expression 'amount of
Hong Kong value or consideration', Collector is entitled toc assess duty
Holden at on the consideration shown. He can assess under section 27
Victoria when the transaction is other than at arm's length.

No. 4

Notes of Case for appellant.

Evidence

of the

Hon. Judge Mr. lee: Refer to interpretation of relevant section
Garcia 27(4). By reading section without words in brackets - any
(Contd.) conveyance or transfer would be chargeable with duty under

Head 53. Valuable consideration not defined in Ordinance
except in sub-section. 'Inadequacy', 'substantial benefit'.
To fall within exception purchaser must show that clear case
when purchase made in good faith - appellant would also have
to show that the valuable consideration hes been paid. Is
purported consideration valuable consideration in his opinion.
(Refer to Bakers case page 573 para. © and F.) Valuable
consideration has been decided by the Collector (para 572,
para.E). This clearly indicates that it goes to support my
contention Commissioner given nower to consider if valuable
consideration is there. When appeal is lodged asainst
Collector's opinion as to assessment Court is asked to

lock at assessment made by Collector whether consideration
is actually valuable consideration - whether opinion by
Collector that it is not valuable consideration is based

on solid facts. Actual value of property is $37,000.
Estimated value of property at date of assisnment is more
than 100% of consideration paid. Fact speaks for the
inadequacy of sum paid for property. Since sum paid is so
far below market value of property conveyance confers a
substantial benefit on appellant. Clearly this transaction
confers benefit on person to whom property is transferred.
Refer Monroe p.l115 para. 2 Mr. Wirbush submits that all

the English cases deal with gifts. Ureing Court to loock

at section itself and ignore that section only refers to
gifts inter vives and nothing more. 2 parties might have
struck a good bargain but not necessary that State should
join in and enhance luck of purchaser. (Wigan Coal and Iron
Co. Ltd. v. I.R.C. p.395, para. E, F, 5 - and p.396A.)
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Question posed by my learned friend: Assessment
12 months after assignment. Question will not arise. Value
of property is assessed at date of conveyance or assignment
of property. Once assessed it is final. 2nd Question about
shares: As far as shares are concerned they are merely
bundles of rights. Value should be market value. Pistinguished
from underlying assets themselves. If shares are baught at
market price, assessment based on market nprice other than an
underlying assets.

Mr. Wimbush: I think my learned friend has done much 10
to demonstrate confused arguments of Collector. Submission

is that higher starp duty is payable if argument is correct

- expression he used is that Revenue would get the best out

of transaction. He referred to sale to bosom friend. Don't

think it is problem which confronts Court. Sale between

best friends - disposing at price below value he can get from

arm's length bargain. He is conferring benefit. Section 27(4)
would apply. What is in dispute is what happens when there is

an arm's length bargain. Marriage always regarded as good
consideration. If words in brackets taken out quite .obviously 20
settlement made in consideration of marrisge would be caught

by section. Suggest that he has not answered the 2 questions

I have posed - answer to 1lst question - value of property on

date of assignment. Vendor, purchaser and valuer from Rating

and Valuation, each is called upon to value. Shares are more

than bundles of rights - in same way as conveyance. Consider-
ation between price paid for property and price paid for

share in market place are eventually the same thing.

Submission you cannot escape the probler so easily merely

by saying there is a difference. T think that the interpretation 30
which I have submitted to you is the only one which produces

logical construction, consistent with the language used - only
practical manner in which this matter may be dealt with. We

are very much dealing with transaction in good faith. Reason

why judge said in Wigan case that he left out words is because

he is dealing with certain facts. I think it is very clear he

has been trying to say what Collector has contended he ocould

have said so and come to same conclusion. Lastly my learned

friend confused two separate matters - whether there is a right

to go behind assessment of Collector - this is not the problem. 40
My contention is that he has no power to assess where purchaser
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is inside those brackets.
Judgment reserved.
(5d.) A. Garcia
District Judge
21.6.74
31st July 1974
Coram: A. Garcia, D.J. in Court.

Mrs. Annie Wong of Deacons for appellant.
Mr. William Lee, C.C. for respondent.

Judgment read out in Court. 10

(sd.) A. Garcia
District Judge
31.7.74

14th August 1974
Coram: A. Garcia. D.J. in Chambers.

Mrs. Annie Wong of Deacons for applicant.
William Lee, C.C., for respondent.

Mrs. Wong: Summons to appeal against Your Honour's

judgment of 31.7.74 Case involving points of

laws of interpretation. 20
Mr. Lee: Attorney General has no objection to appeal.

Leave granted.
Costs reserved.

(Sd.) A. Garcia
District Judge
14.8.74,

Certified true copy

® 00 00 o0 s 0000000 esnornnoe

Sd. EVA KWAN /S.A.T.
16.8.74.
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IN THE DISTRICT COURT OF HONG KONG
HOLDEN AT VICTORTA
CIVIL JURISDICTION

STAMP APPEAL ACTION NO. 5 OF 1973

BETWEEN
Lap Shun Textiles Industrial Appellant
Company Limited
and
The Collector of Stamp Revenue Respondent
1974 June 21 JUDGMENT 10

July 31

Coram: Garcia, D.J. in Court.

This is an appeal by way of case stated from the
assessment of the Collector of Stamp Revenue in respect of
the stamp duty assessed and paid on a conveyance of sale of
certain property situated in Yuen Long, New Territories from
the Chartered Bank as vendors to the appellants as purchasers,
on the 5th day of February 1973.

The facts are fully set out in the case dated 2nd March
1974 and the issues which fall to the decided are summarised 20
in paragraph 12 thereof.

The relevant subsections of Section 27, Cap.ll7 under
which the Collector based his assessment read as follows:

"27(1) Subject to subsection (1A), any voluntary
disposition inter vivos and any conveyance or
transfer operating as a voluntary disposition inter
vivos, shall be chargeable with stamp duty under
Head 53 in the Schedule.

(2) Notwithstanding anything in Section 17 the

Collector may be required to express his opinion 30
under the Section on any conveyance or transfer

operating as a voluntary disposition inter vivos,
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and no such conveyance or transfer shall be deemed

to be duly stamped unless the Collector has expressed
his opinion thereon in accordance with that Section.

(4) Any conveyance or transfer (not being a
disposition made in favour of a Durchaser or

incunbrancer or other person in good faith and for

valuable consideration) shall for the purposes of

this section be deemed to be a conveyance or transfer

operating as a voluntary dlSpOSltlon inter vivos,
and (except where a marriage is the consideration)
the consideration for any conveyance or transfer

shall not for this purpose be deermed to be valuable

consideration where the Collector is of opinion that

by reason of the inadequacy of the sum paid as

censicderation or other circumstances, the conveyance

or transfer confers a substantial benefit on the

nerson to whom the property is conveyed or transferred.”

For the purpcses of this appeal the Cormissioner has

conceded that (i) the con51derat10n amounting to $16 ,465.68
set out in the conveyance on sale in question is the whole
consideration paid by the appellants to the Chartered Bank
(ii) the said amount was arrived at by way of an arms

lencth bargain and such figure is based on a price of 15 cents

per square foot and (iii) the appellants acted in good faith.

mutatis mutandis, to Section 7 of the Finance (1909-10) Act,

1910, of the Unl'ted Kingdom and although it has been submitted

Cection 27 of the Stamp Ordinance is in effect similar

that thpre are few cases on this particular section decided
in the United Kingdom, nevertheless such cases do have some
relevance in the present case. The appellants in their
argument consider that these cases which were cited do not
apply to the present case since none of them deal with
documents which relate to bona fide purchasers for value.

do not agree with this contention as the facts in an authority
to be cited do not necessarily require to be similar to the

case to be decided upon before such authority has any
relevance. What is in fact required here is what has been
decided previously on the interpretation of the relevant
section, and the cases cited, in my view, do set out the
principles upon which the section has been interpreted by
the Courts in England.

Substantially, the argument against the Commissioner

I
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applying Section 27(4) of the Ordinance to the conveyance
on sale in question is that he has no power to do so
because the conveyance on sale represents an arms length
transaction, the parties to the sale having acted in good
faith, and that therefore the conveyance comes within the
exception to Section 27(4) of the Ordinance, such conveyance
"being a disposition made in favour of a purchaser or
incumbrancer or other person in good faith and for valuable
consideration." I would fully agree with this contention

if the subsection had only been expressed in the following
manner: "(4) any conveyance or transfer (not being a
disposition made in favour of a purchaser or incumbrancer
or other person in good faith and for valuable consideration)
shall for the purposes of this Section be deemed to be a
conveyance or transfer operating as a voluntary disposition
inter vivos." It would then be clear that the present
conveyance on sale, being one for valuable consideration
and one made in good faith, would be excepted fror the
provisions of Section 27. But the sub-section does not stop
there - it goes on to state what is not valuable consideration
for the purposes of the subsection and such definition in my
view must apply to the words "valuable consideration” within
the exception. In this respect, the following extracts from
Viscount Finlay's judgment in the case of Raker v. Inland
Revenue Commissioners (1923) All E.R. Rep. H.L., at page
573 are very much to the point:

".....I think that the conveyance was one for
valuable consideration, and, of course, it was
in good faith. That disposes, so far as the
present case is concerned, of the first part of
Sub-section (5), but the real pinch of this case
arises on the second portion of the Sub-section
which begins by saying what is to be deemed to he
a conveyance or transfer operating as a voluntary
disposition inter vivos, and then goes on :

'and (except where marriage is the consideration)
the consideration for any conveyance or transfer
shall not for this purpose be deemed to be valuable
consideration where the Camissioners are of opinion
that by reascn of the inadequacy of the sum paid

as consideration or other circumstances the
conveyance or transfer confers a substantial benefit
on the person to whom the property is conveyed or
transferred. '
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"e.e.. then the Clause goes on to confer a certain

power upon the Comnissioners with regard to the
adequacy of the consideration. I confess that I
have very considerable doubt whether the full extent
of these words as they appear in the section was
appreciated at the time when it was passed into

law. As soon as you have a provision that voluntary
conveyance shall be subject to the same duty as

if they were on sale, the questlon arises: what
will happen supposmg that a sum is mentioned as 10
consmeratlon, but it is an madequate sum? Tt

is perfectly clear that if no provision were made
to meet that case there might be wholesale evasion
of the provision; some sum which was not a mere
nominal sum, but was a wholly madequate
consideration might have been inserted, and unless
the case had been dealt with, the provisions of

the Act might have been altogether nugatory. The
latter part of the section was inserted for that
purpose. Many people might have been disposed 20
at first sight to read this provision as merely
intended to prevent such inadequate consideration
being put in for the purpose of evading the Act.

Some power in the Commissioners to deal with such
cases was obviously necessary ......... but what

we have to deal with is the words used and I think
it is impossible to escape from the wide words

there employed. The Commissioners have devolved
upon them the duty of forming an opinion whether

'by reascn of the inadequacy of the sum paid as 30
consideration or other circumstances the

conveyance or transfer confers a substantial

benefit on the person to whom the property is
conveyed or transferred.'"

It seems to me that the above statement puts the matter
beyond doubt. I would also add that in my opinion the words
"any conveyance" used in the sub-section are wide enough to
embrace conveyances on sale even where the consideration is
arrived at after an arms length bargain, if the Collector is of
opinion that the sum paid by the buyer is inadequate and which 40
would result in a substantial benefit being conferred on the
latter. I do not agree with the submission made on behalf of



In the
District
Court of
Hong Kong
Holden at
Victoria

No. 5

Judgment of
the Hon.

Judge
Garcia

(Contd.)

— 26 —

the Appellants that the word "conveyance' has the same conno-
tation as the word "vendor" in the sub-section, since in my
view, even without the knowledge of the vendor and without an
intention on his part of so doing, the purchaser can have a
benefit conferred upon him by the conveyance where it secures
to him property at a price which the Collector considers

inadequate for the purposes of the Ordinance. This reasoning,

and the wording of the Section, necessarily rejects the con-
tention that the Section is only dealing with gifts or
conveyances made purely for a nominal consideration. I think
it can be said that if a purchaser buys property at a price
much lower than the price Drevalllng in the market, he would
certainly be conferred a benefit in the difference between
the two prices, although the Vendor never intended to confer
such a benefit on the purchaser, and even if the purchaser
did not purposely seek such a benefit.

Again it is instructive to read part of the judgment of
Wrottesley, J., in Wigan Coal and Iron Co. Ltd. v. Inland
Revenue Commissioners (1945) 1 K.B.D. 395, which bears
directly on the powers of the Commissioners under the
sub-section in question:

"This is an uncompromising subsection (Sect. 74(5))
which provides that all transfers which are not
inter alia (T leave out "made in good faith'"; T
have not to deal with that) for valuable
consideration are to be deemed to be transfers
operating as voluntary dispositions inter vivos,
and the consideration is not (this is the effect
of the appendix) valuable consideration where the
Commissioners are of opinion, as they are now, that
the transfer confers a substantial benefit on the
transferee. It is rnot for the Commissioners to
exarine and see whether the transaction can be
called a voluntary disposition. It is only for
them to see whether there is inadequacy in the
consideration or some other circumstances from
which they can come to the opinion that the trans-
fer confers a substantial benefit on the transferee.
That phrase, I think, (and everybody agrees with
me; I have asked them) means a benefit over and
above what is paid for at the time. The statute
therefore decides that if a transfer is not a
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disposition for valuable consideration - and
valuable consideration is not consideration which
is inadequate in the view of the Commissioners -
or for other circumstances confers a substantial
benefit on the transferee, it is to be deemed to
be & transfer operating as a voluntary deposition.
So that, topic, as T have said, is not one that is
confided to the Commissioners for them to determine
one way or the other."

It is to be noted that in the judgment that the word
"transfer" had not been assigned a meaning synonymously with
the word "transferer" as it would have been if what this
appellant's say is correct that the use of the words
"conveyance" and "vendor" have no difference in usage in the
Sub-section. In my view since that Collector is of opinion
that the conveyance confers a substantial benefit on the
purchaser, by reason of the big difference between the
market value of the property ($37,500) as assessed by the
District Officer, Yuen Long, and the consideration expressed

10

in the said conveyance, the provisions of Section 27(4) of the 20

Ordinance apply to it.

I therefore answer the questions posed in paragraph 12
of the case stated as follows : -

(1) the consideration shown in the conveyance on sale
as $16,465.68 is not deemed to be valuable consider-
ation for the purpose of Section 27(4) of the
Ordinance;

(2) Yes. A substantial benefit has been conferred on
the appellants by the Conwveyance on Sale.

(3) Yes. The Conveyance on Sale is chargeable with
duty of $750 as assessed by the Collector.

In the circumstances, no answer is required to (4).

30
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In the This appeal is therefore dismissed with costs to be

District taxed on Scale V to the Respondent.
Court of
Hong Kong
Holden at Sd. A. Garcia
Victoria
District Judge

No. 5
Judgment of
the Hon. Solicitors: Deacons; Attorney General

Judge Garcia

(Contd.)
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I THE DISTRICT COURT OF HOMG KONG
HOLDEHN AT VICTORIA
CIVIL JURISDICTICH

STANP APPrAL ACTTION NO. 5 CF 1873

BETWELL LAP SEUN TEXTTILES THDUSTRIAL Appellant
COMPARY LIMITED
and
The Collector of Starp Pevenue Respondent
TC The Ccllector of Stamp Revenue of Club Lusitano
Building, Ice Touse Street, Honz Keng. 10
Section )YCU ARE FLREBY SUMMCMEDR to appear before Mis Honour Judge,
g3 (1) JGarcia at his Charbers at the Victoria District Court, Hong
of t-e YKeng on VWednesday, the 1lbth day of August 1874 at 2.30 o'clock
District )in the forenoon on the hearing of an application on the part
Court Yof the Arpellent for ar Order that the Appellent have leave
Ordinance,)to apreal atainst the Judsment herein given by Uis Honour

Can. 339,

YGarcia Nistrict Judre on the 31st day of July, 1874,

Arid vou are tc take notice that if you do not appear
the Court may consider and deal with the application in a
SUImary way.

Dated this 7th day of August, 197u. 20
C.X. CHAN
Seal bv  Teputy Pepistrar.
This Surmons was taken out by essrs. T=zacons of

1417-1418 Tung Ying Puilding, 100 Fathan Toad, Yowloon, Hong
Kong, Solicitors for the Appellant.

(Estimated time not exceeding 30 minutes).
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I THE DISTRICT COURT OF HONG KOG
TOLDFLT AT VICTORIA
CIVIL JURISDICTION

STAF APPEAL ACTICH Y10, 5 7°F 1873

T Tt T
BETWELN

LAFP SHUN TEMTILES IHDUSTRIAL Arpellant
COMPAITY LIMITED
and

The Collector of Stamp Pevenue Tespondent

ECIORE FIS HOHOUR JUDGE SARCIA IV CHAMBERS

OE®EDER 10

Upon hearing the Solicitors for the Zppellant and
the Counsel for the Pespondent and upon reading the application
for the Appellant herein IT IS ORDERED that the Appellant co
have leave to zppeal to the Full Court and the Costs of this
application be reserved.

Dated the 1uth day of August, 1974,

C. K. CEAN

Seal by Deputy Pegistrar.
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IN THE SUPREME COURT OF HONG KONG
APPELIATE JURISDICTION
NO. / OF 1974
(V. C. J. STAMP APPFAL NO.5 OF 1973)

LAP SHUN TEXTILES INDUSTRIAL COMPANY Appellant
LIMITED
and
THE COLLECTOR OF STAMP REVENUE Respondent

NOTICE OF APPEAL

Take notice that (pursuant to the leave of His Honour

Garcia District Judge given on the 1uth day of August, 1974)
the Court of Appeal will be moved so soon as Counsel can be
heard on behalf of the above-named Appellant on appeal from
the judgment of His Honour Garcia District Judge given on the
3lst day of July, 1974 whereby it was decided that :-

1.

2.

3‘

the consideration shown in the Conveyance on Sale
dated the 8th of February 1973 made between The
Chartered Bank of the one part and the Appellant

of the other part is not deemed to be valuable
consideration for the purpose of Section 27(4) of
The Stamp Ordinance in the circumstance as set out
in the case stated by The Collector of Stamp Reverue
dated the 26th day of March 1374.

that a substantial benefit has been conferred on the
Appellant by the said Conveyance on Sale.

that the said Conveyance on Sale is chargeable with
duty of $750.00 as assessed by the Collector.

For an order that :-

(1)
(2)

(3)

the said decision be reversed.

the costs of the hearings before the Learned Judge
and of this appeal to be paid by the Respondent.
such further and other orders as may be necessary.
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And further take notice that the grounds of this

appeal are that the learned Judge was wrong in his decision
in that :-

1.

he failed te consider or adequately to consider the

exception created by the words "(not being a disposition

made in favour of a purchaser or incurbrancer or other

person in good faith and for valuable consideration)" in

Section 27(4) of the Qrdinance.

he failed to consider or adequately to consider the

question of the bona fides of the Appellant in the 10

transaction of the said Conveyance in the context and

within the meaning of "a purchaser" in Section 27(4) of

the Ordinance.

he erred in law in holding that the consideration

amounting to $16,465.68 set out in the Conveyance on

Sale is not "valuable consideration" within the meaning

of Section 27(4) of the Crdinance.

he erred in law in holding that the Conveyance on Sale

"oonfers a substantial benefit" on the Appellant.

he erred in law in his interpretion of Section 27(4) 20

of the Ordinance that the words "any conveyance or

transfer" in the second part of the sub-section do

not have the same meaning as the same words "any

conveyance or transfer' at the commencement of the said

sub-section, so that the limitation created by the words

"(not being a disposition rmade in favour of a purchaser

or incurbrancer of other person in good faith and for

valuable consideration)" apply to both references to

"any conveyance or transfer” in the said sub-section of

the Ordinance. 30
And further take notice that the Appellant propose

to apply to set down this appeal in the Supreme Court (Pending)
List.

Dated this 19th day of August, 1374.

J. R. OLIVFR

Seal by Registrar.

This notice was issued by Messrs. Deacons, Solicitors

for the Appellant, whose address for service is 1417-1418 Tung
Ying Building, 100 Nathan Road, Kowloon, Hong Kong.

To The Respondent, The Collector of Stamp Revenue of 40

Club Lusitano Building, Ice House Street, Hong Kong.

(Estimated time one day). Sd. Deacons
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IN THE SUPREME COURT OF TONG KOHG
(APPELLATT. JURISDICTION)

STAMP APPEAL 110. 1 OF 1974,

BETWEREN
LAP SHUN TIXTTLES TNTUSTRIAL CN., LTD. Aonellant
and
THE COLLFCTOR QOF STAMP RFEVENUE Pesponient:

Coram : Huggins & McMullin, JJ.

JUDGMENT

Huggins, J.

This is an appeal arising in another case where the Collector
of Stamp Revenue has taken the view that property has been conveved
at an under value and where he has in consequence sought to charge
the conveyance with duty as a voluntary disposition under Head 52(2)
by virtue of s.27 of the Stamp Ordinance. The point which is now
taken did not arise (or at least if it did arise was not taken) in the
recent case of Zung Fu Company, Limited v. The Collector of Stamp
Revenue 1973 E.K.L.R. 496, a fact to which attention was dravm in an
article at (1974) 4 H.X.I ,.J. 280, Tn passing T would, with respect,
observe that the learmed author of that article appears to have mis-

10

understood the ratio decidendi of that case for nowhere in my judgment- 20

or in the argument was it ever suggested that, if the conveyance was
properly deemed to be a conveyance operating as a voluntarv Adisposition
inter vivos, the duty on the conveyance was to be assessed othervise
than under Head 53: what was in issue was the date to be taken by the
Collector for the valuation to determine whether the sum paid as con-
sideration was inadequate.
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The present appeal is against a judgment of Judge Garcia
dismissing an eppeal by vay of case stated against an assessment by
the Collector of Stamp Revenue of the duty payahle on a conveyance
dated 8th February 1973. It was contended that the Collector had
no power under s.27 to charge the conveyance as a voluntary
disposition inter vivos, but the learmed judge held that he was
entitled so to do.

It is common sround that the conveyance was a conveyance

on sale, which prira facie fell to he assessed under lead 139(2) on

the amount or value cf the consideration on the day of the date of

the instrument. The stated consideration was 3$16,465.68 and it is 10
conceded that that vas the whole consicderation for the conveyance.

It was further agreed that in fixing the consiceration the parties

to the agreerent bargained at arm's length and that the Appellants

(the purchasers) acted in sood faith.

The contention of the Collector was that the true value
of the property was not $1£,465.68 but $37,500 and that by virtue
of the provisions of s.27 the cuty was therefore assessable under
Head 53(2). Section 27(1) provides that, with exceptions which
are ot material to this case, any voluntary disposition inter 20
vives and "any conveyence or transfer operating as a disposition
inter vivos" shall be charged under Head 53 and it is not disputed
that if the present conveyance comes within that subsection then
it is chargeable uncer Sub-head (2) cf Head 53. The broad subject
of dispute is whether the conveyance is one operating as a voluntary
disposition inter vivos. Subsection (4) then provides :

"Any conveyance or transfer (not being a disposition
made in favour of a purchaser or incumbrancer or other
person in eood faith and for valuable consideration) shall
for the purposes of this section be deemed to be a 30
conveyance or transfer operating as a voluntary disposition
inter vivos, and (except where a marriage is the considera-
tion) the consideration for any conveyance or transfer
shall not for this purposa be deerec to be valuable con-
sideration vhere the Collector is of opinion that by
reasan of the inadequacy of the sum paid as consideration
or other circumstances the conveyance or transfer confers
a substantial henefit on the person to whom the property
is conveyed or transferred"”.
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The Collector tock the view that the Appellants' conveyance was
one which was not "a disposition made in favour of a purchaser ...
in good faith and for valuable consideration" and was therefore
not excluded from being deemed to be a voluntary disposition
inter vivos. His reasoning was that the words 'valuable con-

sideration" had the special meaning assigned to them by the second

part of the subsection, that is to say a consideration which the
Collector did not thlnk 1nadoquate and whlch he did not think, bv
its inadequacy, resulted in the conveyance's conferring a sub—
stantial benefit on the Appellants as purchasers. The appellants,
on the other hand, submit that the words "valuable consideration"
in the parenthesis are not governed by the second part of the
subsection and that they (the Appellants) are what they appeared
to be, purchasers in good faith for valuable consideration, so
that their conveyance is not to be deemed to be a conveyance
operating as a voluntary disposition inter vivos.

On any view this is a2 most unhappily worded provision and

the first observation one must rake about it is that when, in the
second part of the subsection, the Tegislature said "it shall not
be deemed to be' it rust have intended to say "it shall be deemed
not to be', for there is no reason why the consideration for any
conveyance or transfer should be deemed to be valuable considera-
tion. Secondly, in the first part of the subsection the words
"shall ... be Ceemed to he a conveyance ... operating as a
voluntary disposition inter vivos" cannot, it seems to me, mean

anything more than "shall operate as a voluntary disposition inter

vivos".

The second part of sub-s.(4) is concerned with a wholly
artificial concept, narely that a consideration vhich is in law
valuable is to be deemed to be not valuable - with the con-~
sequence that the conveyance operates as a voluntary disposition
inter vivos. In the and I think the case turns upon the meaning

f the words "for this purpose' in that part of the subsection.
No "purpose" of any kind heving been previouslv mentionerd the
legislature presunahly 1ntenA@A to say "for the purpose of
deciding this", but even so it is still arguable to what "this"
refers. If the meaning is "for the purpose of deciding, in the
words of the parenthesis, vhether a conveyance is 'a disposition
made in favour of a purchaser ... in good faith and for valuable
consideration'" then the Collector is richt, but if it is "for
the purpose of deciding =hether a conveyance not within the words

10
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of the parenthesis 'shall for the purposes of this section be

deemed to be a.conveyance ... operating as a voluntary <disposition
inter vivos'"’ the Appellants are richt. Grammetically the
Collector's interpretation may be cpen to the creater criticism,

but it has the merit that only within the narenthesis does one "‘_nﬂ
any previous reference to 'valuahble consideration”. Tt is ar~ued

on hehalf of the Appellants that the Collector's interpretation

is open to the more serious criticism that it rakes nonsense of

the parenthesis. Both sides amree that the subsection must be

read as a whole and it is said that the Collector's interpretation 10
would produce the result that the second part negates the words

in parenthesis : thus, the present conveyance would be excluded by
the words in parenthesm in the first part of the subsection hut
would he includel by the second part. Indeed the sugrestion is

that any conveyance or transfer thus excluded by the first nart

would necessarily be included by the second part. I am not persuaded
+that that is the position. A convevance upon sale made in good

faith and for a consideration tMich was both valuable and adequate
would ke excluded and would not be affected bv the second part of

the subsection. Zounsel for the Anpellants suggested to us alter- 20
native and sipler versions of the section which, he said, would

have sufficed if the Crown's present interpretation had heen intended,
but in my opinion they would not have had precisely the same effect.

I recornize that the Collector's interpretation may produce some
anxiety for conveyancers but I venture to think that any fears they
ray have are exac~erated and that it would not, as counsel argues,
necessitate an application for an aljudication in every case of a

conveyance on sale. T respectfully acree with the Puthor of the
article previously refew"r*ei tc vinen he said (at 1974) 4 H.K.L.R.
286) : 30

"It seems that if the consideration is

plainly nominal a later purchaser would be

entitled to reject the title and the land

officer to refuse registration of a memorial.

In any other case it appears that a title

cannot be questioned unless a document of

title can be shown to be improperly stamped.

Presumably the land officer would be bound

to register a memorial unless he could show

that the stamp was inadequate." 40
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In this connection see Pe Weir and Pitt's Comtract (1211) 55

Sol. Jo. 536. Tt is notorious that valuation I1s not an exact
science so that the Collector is unlikelv to mray in aid s.27(4)
unless the consideration is manifestly inadequate. In the
majority of cases, I would have thought, a manifestly inadequate
consideration was itself strong evidence that the vendor either
intended to confer a substantial benefit on the purchaser or
that the conveyance was not made in cood faith. It must he

rare that a conveyance on sale is effected hana fids at a

gross under value and it is only when tie benafit to the purchaser
is, in the opinion of the Collector, "Substantial" that s5.27(4)
may be invoked. Uhether this is a case where such ar orinion
was justified we do not know, for the court was not calla vmon
to review the valuation. "hat we do or is that the Trom
itself first set up one valuaticn at 377,870 and then another

at $37,500, thereby conceding the* its first valuation was wrong.
The second may also be wrong, but 3.€% Jives the Cellecter

power to ascertain the value of the n~rcperty "in such mamer as
he thinks fit".

It is the interpretation of the Appellants which in i
event appears to me to produce insurmountable Jdifficulty. Mr.
Munford submits, in effect, that the second part of the subsection
is a proviso (with which I agree), but unless it is 2 nrovisc
which relates to the words in parenthesis it seems to me to rake
nonsense : if a conveyance is not taken outside the operation of
the first part of the subsecticn by the application of the words
in parenthesis that conveyance "shall for the purposes of this
section be deemed to be a conveyance ... operating as a voluntary
disposition inter vivos" (erphasis sujplied). Fowever one reads
the second part of the subsection it could not thien reverse
that mandatory result.

It has been argued that when the legislature alludad
to cases where "the conveyance ... conferrecd a substantial
benefit" it was contemplating only cases where there was a
gift or what counsel described as a "quasi gift". In support
of this contention we were referred to the Oxford Fnglish
Dictionary for the meaning of the word "confer" and to a passage
in the speech of Viscount Cave, L.C. in Baker v. Commissioners
of Inland Revenue 1924 A,C. 270, 275 where he said :

"I think that means that a conveyance, although
for value, comes within the section if it
confers upon the grantee a substantial benefit
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beyond what that grantee gives, or (in other
words) if it is in substance a ¢ift to the
person taking under it after allowing for any
consideration which he brings in. In such
cases the conveyance does confer a benefit -
that is a gift -~ on the person to whom the
conveyance is made, and to that extent is to
be treated as a voluntary disposition'.

The aresument is (i) that a gift necessarily involves an intention
to cive and that a conveyance camnot “confer” a benefit which

was not intended, and (ii) that, in any event, the second part
of sub-s. (4) should not be accorded a wide interpretation which
would cover the conferring of an unintended benefit. T am not
persuaded that a conveyance camnot confer a benefit unless the
assignor in fact intends to convey that henefit:I think it is
sufficient that the conveyance shows he intended to convey the
property. As to the second limb of the arrument, it is true
that no case has been cited to us which is on all fours with

the present. Both Baker v. The Commissioners of Inland “evenue
and Wigan Coal and Tron Company, Limited v. Inland Pevenue
Commissioners 1945 1 ALl T.R. 327 were cases where it vas
possible to infer an intention to benefit the assignee and it

is by no means clear that Viscount Cave was of opinion that

the subsection was confined to such cases : it was enough for
the decision of the appeal before him that such cases are

within the equivalent Inclish provision. Tor my part T do not
think the words used by the legislatume indicate such a limitation

or that to read "benefit” as a synonym for 'gift" can be justified.

The only kasis upon vhich I micht have felt able to
allow the appeal would have been if we could say that the result
is one which the legislature could not have intended. I
recognize that it is just possible to conceive of cases where

serious injustice misht result from the Collector's interpretation.

For example, if two ignorant parties contracted bona fide for
the sale and purchase of a piece of land vhich they mistakenly
thought was useful for nothing hut srazing but which notoriously
had a ruch greater value for sore other purpose, it might he that
stamp duty assessed under fead 53(2) would so far exceed the
nrice the purchaser asreed to pay that the only way the parties
could pay that duty would he for the purchaser to borrow on the
security of his equitahle interest in the land itself, while

if the seller had agreed to pay half the duty he might be
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rendered bankrupt. As against this, one must remember that the
purpose of the Stamp Ordinance is to raise revenue and that a
sale at an inadequate price, even though unintentionally
inadequate, might tend to deprive the Revenue of duty which
would normally be payable. One camnat be certain that the
legislature did not intend to protect the Revenue against

just such a contingency, leaving the Collector to exercise his
discretion reasonably. One may not like a provision which thus
leaves the fate of Her Majesty's subjects to the discretion of
a civil servant, but that must not lead us to close our eyes 10
to the ordinary meaning of the language used or to give that
language a strained interpretation in order to avoid a remote
possiblity of injustice. As Lord Cairns said in Partington

v. The Attorney General (1869) 4 L.R.H.L. 100, at p.122:

"... as I understand the principle of all fiscal
lerislation, it is this : If the person sought to
be taxed comes within the letter of the law

he must be taxed, however great the hardship

may appear to the judicial mind to be."

For these reasons I think the learned judge in the 20

court below came to the right conclusion and I would dismiss
the appeal.

24th January 1975,
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IN THE SUPREME COURT OF EOMNG XONG
(APPELLATE JURISDICTION)

STAMP APPEAL }O. 1 OF 1974

BETWEEN
Lap Shun Textiles TIndustrial
Company Limited Appellant
and
The Collector of Stamp Revenue Respondent
Coram : Full Court (fuggins & “ctullin, JJ.)

24 JAN 1975

JUDGMERNT

McMullin, J.

The stated consideration recited in the conveyance on
sale with which the present appeal is concerned was the sum of
$16,465.68. The assignment was starped under Head 18(2) of the
Schedule to The Stamp Ordinance as such conveyance, the appropriate
duty within that description being $350. This sum was duly paid.
Subsequently at the Collector's request the District Officer, Yuen
Long, assessed the value of the property at $76,800. 'This
assessment was subsequently revised and for it was substituted a
figure of $37,500. The Collector took the view that the con-
sideration was in any event inadequate and, purporting to act
under the powers conferred upon him by Section 27 of the Ordinance,
he called upcn the transferees (who are the appellants on the
present appeal) to pay additional duty assessed under Head 53(2)

10

20



In the
Supreme
Court
of

Eong
Xong,

No. 9

Judgment
of the
full

Court
Lppeal

(Centd.)

— 4] —

of the Schedule. The Solicitors for the transferees had
already paid the excess duty demanded pricr to the revision

of the estimated value of the land by the District Officer

and had, while doing so, requested that a case be stated

under the provisions of Section 18(1) of the Ordinance since
it was their intention to challenge the Collector's action

in calling for the payment of additional duty. It is admitted
that there is ir any event a sum of $786 due to be refunded

to the transferees consequent upon the revision of the initial
estimate of the value of the land by the Tistrict Cfficer.

It is also conceded that the sum of ¢16,465.58 is the whole
consideration paid by the appellants to the vendor; that that
sun was reached by way of an arm's length bargain and is based
on & price of 15¢ per square foot; and that the appellants
acted in good faith in this transaction. The Collector contends
hat he was entitled to demand the revised duty because the
consiceration for the transfer was inadequate and therefore,
in his opinion, conferred upon the appellants a substantial
benefit within the reaning of Subsaction 4 of Section 27.

Ye have had the henefit of some interesting arcument
upon: a section of the Ordirance which does not appear to have
received very nuch judicial attention, althoush I confess,
with respect to counsel for the appellant, tnat some of the
contentions appeared to nie to be over-subtle. Subsection 4
is not happily worded but it vields at first sight what
appears to be a fairly simple meaning. The first part of the
subsection provides in effect that every conveyance or transfer
other than one race in cood faith and for valuable consideration
shall be deemed to be a voluntary disposition inter vivos;
the second part, or appendix as it has been called, provides
in effect that no conveyance or transfer will be included in
the excepted class of transfers where the Ccllector is of the
opinion that the conveyance or transfer confers a substantial
benefit on the transferee. The final words of the subsection
provicde that the Collector rust form his opinion by reference
to two matters : (a) the adequacy or otherwise of the sum paid
by way of consiceration; or (b) the cther circumstances of
the conveyance or *transfer. In other words the Collector has
no power to deal with any of the excepted class of convevances
under Section 27 tut he is, within certain limits, entitlad in
effect to say whether any conveyance is within the excented
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class. In any case in vhich a sum of money has been paid

by way of consideration which is not a mere nominal sum

and which would, in the ordinary course of contract, be
valuable consideration in the eye of the law the Collector
is given a special power to draw down the verdict of the

law against its being considered valuable consiceration. Fis
power to do sc is, however, circumscribed : any consideration
which would normally be a valuable consideration for a
transfer will continue to be a valuable consideration unless
the Collecter can say that it confers a "substantial benefit"
upon the transferee. This, roughly speaking, was the line
taken by Mr. Lee for the Collector at the hearing of the
present appeal.

I cannot accept . Munford's contention that, if
the Collector's view of the interpretation of the subsection
is correct, the second part thereof would operate to sweep
back into the ambit of the subsection all such transfers
as had been excepted from its operation by the words in
brackets in the first part. Those words, he contends have
been rendered nugatory if the appendix is tc be interpreted
as the Collector would have us interpret it. I do not think
that can be the case. A transfer vhich is, in the ordinary
sense, for valuable consideration will be exerpted from the
operation of the section unless and until the Collector has
made a determination the result of which will be to declare
that in the eyes of the law it was not in the first instance
for valuable consideration at all. That will not occur in

every case in which the only feature to attract the Collector's

attention is the amount of the consideration but, presumably,
only in cases which show a striking discrepancy between what
might be described as the market value of the land and the
purchase price actually paid for it.

Again it does not appear to bbe correct to say that
if it falls to the Collector to determine whether or not any

transfer is within the excepted class of transfers and to do so

by reference to the adequacy of the consideration there would

then be no case in which the Collector would not be called upon

to express his opinion under Subsection 2 of Section 27.
Subsection 2 reads as follows :

"(2) Notwithstanding anything in
section 17, the Collector may be
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required to express his opinion under
that section on any conveyance or transfer
operating as 2 voluntary disposition inter
vivos, and no such conveyance or transfer
shall bhe deermed to he duly stamped unless
the Collector has expressed his opinion
thereon in accordance with that section.”

Under Section 27 the Collector is given two quite separate

powers which are relevant to the matters we are now

considering. The first of these is the power to say in respect 10
of any tr*ane*’er‘ which is, admittedly and ostensibly, a voluntary
d:LSpOSltlon inter vivos, what amount of duty [in accordance

with provisions of °ectlon 17(1)] is chargeable in connection

with that disposition. That is the pover conferred by Subsection

2. The power conferred by Subsection 4 is quite different, it

is the power in effect to say vhether a Jlsposrcmn is a

disposition inter vivos or not. Subsection 2 env:Lsages a situation
which may arise when parties to a voluntary ulsposrtlon actually

solicit the Collector's opinion vhile Subsection 4 envisages the

case where the Collector of his own motion queries the nature of 20
a dlspos1tlon which has been brought to his attention. Of course

it is true that where he does query a disposition of his own

rotion on the basis that it appears to be for a consideration

which is inadequate he will, in effect, be doing so by reference

to what he deems to be its proper "\ar}’et value and may therefore

be said to be performing his function of assessment under Subsection

2 of Section 27 and under Section 17 as well as that under

Subsection 4 of Section 27. But the two operations are nevertheless
distinct.

The real substance of this appeal, as I see it, lies in 30
Mr. Mumford's contention that the final words of Subsection 4
of Section 27 are simply not apt to cover a genuine situation of
purchase and sale. FHe rightly points out that in neither of the
two cases upon which the learned District Judge relied were the
English courts confronted with such a situation. In Baker v.
The Camissioner of Inland Revenue (1)*, although the Fouse of
Lords was considering the provisions of Section 74 of the Finance
Act, 1910, which are for all material purposes identical in terms
w1th the provisions of Section 27 of the Ordinance, the facts
were widely different from a simply question of purchase and 40
sale. Vhat was involved was an elaborate and camplicated
resettlement of certain estates by the tenant in tail in remainder

(1)* (1924) A.C. 270.
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of those estates, who was then a minor, for the principal
purpose of rescuing his rother and father and their other
children from straitened circumstances. A modest annual
income and a life estate was secured to the minor as a auid
pro quo for the settlement. There was however, as the
learned Lord Chancellor pointed out, no cash consideration
at all. Although the Comissioners in their case stated
referred to the inadequacy of the consideration the learned
Lord Chancellor read that as a finding that by reason

of the circumstances of the case generally the conveyance 10
did convey a substantial benefit on the persons to whom

the property was conveyed. In other words the case was

ane vwhich concerned not so ruch the “inadequacy of the
consideration” as the “other circumstances’ of the conveyance
and it was principally in relation to those circumstances
that the Commissioners came to the conclusion that a
substantial benefit had been conferred. The other learned
judges were of the same opinion. Ilevertheless their views

as to what kind of conveyance would come within the wording
of the appendix is of the greatest interest in the present 20
case. At page 275 the learned Lord Chancellor, Viscount
Cave having recited the words of the Fnglish provision, which
are in terms identical with those in Section 27(4), coes on
to say :

"I think that means that a conveyance, although
for value, comes within the section if it

confers upon the srantee a substantial benefit
beyond what that grantee gives, or (in other
words) if it is in substance a gift to the

person taking under. it after allowing for any 30
consideration which he brings in."

Lord Hzldane was of the view that :

'... the conveyance was one where by reason
of the inadequacy of the consideration and
also because the whole transaction, from
its beginning and in its substance, was a
provision made by the son for the family
ruch more than for himself, the conveyance
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conferred a substantial benefit on those
in whose favour the property was
conveyed."

What is apparent from these judgments is that in addition to
the cases of pure gift which are obviocusly within the section
there are also two other categories. The first comprises
cases in which although there is consideraticn it is of a
wholly nominal nature and the second cases in which although
the consideration could not be described as nominal it is of
such an inadequate nature that the orimary purpose of the
transfer is seen to be an attempt to benefit the transferee.

In Wigan Coal and Iron Cormany, Ttd. v. Inland Revenue

Commissioners (2)* the facts were 1f anything more rerots still
from a situation of purchase and sale. Vhat they arounted to
was that a shareholder in the appellant company, pursuart to

the Company's scheme for redeeming a part of the paid up capital,
received a hundred and thirty-four shares in another compeny which

were transferred to him, in effect, at a cost of 10s. although
the value of the shares was 1u49. It micht he saicd that the
case was one involving a rominal rather than any inadequate
consideration but Wrottesley J. considering the same provisions
which were before the court in Baker's cese (1)* and which
confront us now said :

"It is not for the cormissioners to examine
and see whether the transaction can be
called a voluntary disposition. It is
only for them to see whether there is
inadequacy in the consideration or some
cther circumstances from which they can
come to the opinion that the transfer
confers a substantial benefit on the
transferee. That phrase, I think, (and
everybody agrees with me; I have asked
ther)) means a benefit over and above what
is paid for at the time."

Now it seers to me that Mr. Mumfor¢ makes an arguable point
when he says that the whole notion of conferrinz a bensfit,

*(1) (1924) Appeal Cases 270.
#(2) (1%45) 1 A1l Z.R. 392.
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as it has heen 'inderstood and interpreted in those two cases,
is quite foreign to the state of affairs which arises when
two parties, at arm's length and in sood faith (as is
conceded to be the case he“e) enter into an areement for
the sale and purchase of & piece of property and the stated
consideration is neither 111uoor'y, noinal nor insubstantial.
If, he says, it had been the intention of the lecislature
to provicde that duty should he paid either upon the value of

the stated consideration or else upon the valie of the proverty,
whichever be the greater, it would have been very sirmle so 10
to provide. Althoush at first sicht the very wide vords of
the appendix to Subsection 4 would seer to leave the matter
wholly at large within the discretion of the Collector it is,
in counsel's view, hichly cuestionable whether they were
intended to permit him to intrude upon the domain of bona
fide commercial transactions at all. !r. *umford argsued that
where parties are buyin~ and selling oroperty in the ordinary
way and where there is no question of fraud or concealrment or
of any indirect motive for the sale it is difficult to apply
the notion of conferring benefit within the special meaning of 20
this section. I confess I found myself, upon reflection, more
drawn by this argument than I was at the time when he advanced
it. As he put it the section was intended to catch transfers
in the nature of pure ¢ifts and also to apply to what he termed
quasi-gifts. Tt might perhaps he -ore helpful, for the purposes
of his agreement, to refer to the latter category as pseudo-sales.
"here A and B agree upon the price for a certain piece of land
and the price though small, even very small, is still substantial
rmust not the conclusion be that each of them has gained something
which is of substantial value to himself? T find it difficult 30
to dismiss the point as simply verbal. If a transaction were as
fair as is conceded to have been the case here and if the parties
to such a transaction were questioned, and if they answered honestly,
would not each of them allege that he had received exactly as
ruch as he had hoped and be disinclined to admit that the opposite
party had been the substantial beneficiary under the agree"ent" In
those circumstances is the Collector entitled to intervene and
point out that by the standards of the market one party has wholly
over-borne the other? In short where the consideration is
substantial can it reasonably be said to be inadequate? The 40
Legislature instead of making the value of the property the
determinant of the quantum of duty has resorted to the language of
benefit. It is that usage which makes it difficult to avoid
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looking beyond the transfer itself to the intention of the
parties. It would I think in the ordinary way be conceded
that the notion of a benefit necessarily involves the
existence of a benefactor and a beneficiary and that it

would only be in a loose or analogical sense that the thing
given could be said to confer a benefit. In answer to

this it may be said as the learned District Judge said that

by using the words conveyanoe or transfer” rather than

words such as "transferor” or any cognate term the

Legislature intended those words to be understood in a

sense special to the subsection as excluding any implication
of will or intention. Read in that way however the words

of the subsection disclose a disturbing enlargement of the
Collector's povers. There ray be many cases in which the
transferor will be content with what might appear to a
shrewder man a very poor bargain, and the Collector will

feel entitled to intervene. But even in the case of a
moderately poor bargain where, let us say, the land has

gone for something ln.ke L/ Sths of its reputed market value

a zealous incumbent of the office of the Collector micht see
fit to regard even that as conferring a substantial hanefit
upon the transf"eree If, in cases where the amount of the
consideration is the signif1 cant factor, the practice of the
Collector is to be established wholly without regard to the
intention of the parties and if every transfer which is not
very close to the rate of some current notional market price

is to be thought of as conferring some degree of benefit on
the transferee it may be difficult to establish, more difficult
still to maintain, a rule of practice supple enoucgh to serve
the interests of justice and stable enough to avoid the appearance
of caprice. TFor example, ziven that a certain estate in land
is worth $1,000 a stated consideration for its transfer of $1
would clearly be so nominal and unrealistic that it could not be
said to be other than inadequate. For the same estate a
consideration of $999 could raise no question. Between these
two extremes the Collector may find that it is difficult to
establish a point, related simply to the question of price, at
which he ought to question the adequacy of the consideration.
It might, indeed, be said that the history of the present
assessment is a falr illustration of the practical difficulties

confronting the Collector in his role of measurer-of-benefit if
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En the the law is to be read as he would have it. Originally he
SUPrems thought that the stated consideration was roughly one quarter
Court the true value of the prOﬁer*ty at present his opinion has
fﬁnc settled upon a value which is only twice the amount of the

h contract figure. That is a downward revision in the region
Fong of 50%. The Ordinance zives no means to the parties of
challencrlng his figures or of supplying alternmative figures
—_— of their own to establish the rmarket rate. On such a startling
review it is difficult for the court, let alone for the
No. 9 parties, to feel that his mtemretatlon of the vagaries of the 10
market 1s secure or that, if pressed, he might not revise his

Judgment opinion again. Put even if now correct is a consideration 50%

of the lower than the market rate the proper noint to declare a

Full “substantial benefit"?

Court

Appeal I have entered upon the submissions of counsel in soe
(Conta. ) detail because T have not found it easy to resolve these doubts -

notwithstandins the apparent simplicity of the language of the
subsection. YMor is a simple answer civen by the decided cases.
£lthoush, as rottesley J. points out, when dealing with the
position of the commissioners in Tngland (in the passage cited 20
supra), the Collector in Fong Xong is not asked to say whether

the transaction can e called a voluntary disposition there

will be cases when it will not he possible for him to deal with

the question which is left to him to answer without incidentally
becoming involved with the selfsame considerations which would

be relevant to resolve the former question. Certainly, in cases
other those of simple sale and purchase his oninion that there

has been 2 substantial benefit can only be formed hy having

regard to the vhole nature of the disposition including the
intention of the parties. I think it is bhasic to . Mumford's 30
argument that this rust be so in every case and that the

Collector is not allowed simply to deem a substantial henefit

vhere there is nothing more to guide him than sore notional
inadequacy in the purchase orice. Put it is here, tc ry mrind,

that the argurent runs into diffi culty

Tt is true that it is the law an” not the Collector
which “deems” the consideration not to be valuable considera-
tion once he has declared the situation to be one of "sub-
stantial benefit" to the transferee. The fact that there has
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to be a "deeming" denotes the intention of tqf— Tegislature to
create an artificiel catesory of transfers : transfers which
are not, in the ordinary sense either outri r}*t £ifts or bona
fide sales at all. Prima facie the Collector is not askna to
deem 3ny'th]_n but simply to de01p“1er the evidence; it is upon
his opinion that a transacticn is to be allocated to this
intermediate category. If the Collector were oblired by
Subsection 5 to form his opinion in every case by reference
to the circumstances of the transaction generally and was not
entitled in 2ny case sn_mrly to restrict his scrutiny to the
amount of the purchase price it might be arcued that in no
case would the law deem a transfer to he a voluntary disposition
save where he could say that it already was so in substance.
But the subsection seperately and disjunctively provides for
the case of inadequate consideration, and here it would seem
that something like an independent pover to deenm is given to
the Ccllector who need lock nc further nor make any wider
inquiry before giving his opinion.

In cases such as Baker v. The Comndssicner of Inland
Pevenue (1)* and the Wigan Coal and Iron Company, Ltc.'s case
(2)¥ 1t may be that the Collector will be oblizec to decide that
there has been a substantial benefit because the transaction is
in substance a gift or benefit to the trarsferee. That, as it
seems to me is the ratio of those cases. Put they are
decisions which seem to relate primarily to circumstances other
than mere inadequacy of consideration. For that reason, and
notwithstanding the compelling words quoted above from the
judgment in Baker's case (1)%, neither of those cases can be
said to afford conclusive support to . “unford's contention.
Where it is not the "other circumstances" of the transaction
but purely the "inadequacy of the sum paid as consideration"
which is in question, I can find no compelling reason to say
that the Collector should not be allowed to interpret his powers
as permitting him, in turn, to deer that there has been a
"substantial benefit" irrespective of what the parties
themselves may have felt or intended in relation to their
transaction.

(1)* (1924) A.C. 270.
(2)* (1345) 1 A1l E.R. 392.
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n the "le were informed that this was in the nature of a

Eugiteme test case, a fact which, coupled with the dearth of authority
“(;_ and the assertion of counsel that the Collector has not

(_) hitherto employed his powers in this way, did not render
%gg my initial hesitations any the easier to dispel. Fowever,

for the reasons given, but not without some reluctance T too
have come to the conclusion that the words of Subsection 4
are to be read simply as they stand and that the appeal must
No. 9 be dismissed.

Judgment
of the
full
Court
Appeal

(Contd.)
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L THE SUPPEME COURT OF HONG KCNG
APPELLATE JURTISPICTION
STAMP APPEAL NO.1 OF 1974
(FROM V.C.J. STAMP APPFAL NO.5 OF 1973)

LAP SHUN TEXTILES INDUSTRIAL COMPANY LIMITED  Appellant
and
TE COLLECTOR OF STAMP REVENUE Respondent

BEFCRE TET HONMOURABLE MR. JUSTICE HUGGINS AND
THE EOIOURABLE MR. JUSTICE lMclULLIW IN FULL COURT

0O R D E R 10

Tated the 24th day of January, 1875

Unon reading the liotice of Motion dated the 19th day of

August, 1974 on behalf of the Appellant by way of appeal from the
Judgment of His Honour Judge Garcia given on the 31st day of July,
1974, whereby it was ordered that : -

the consideration shown in the Conveyance on Sale

dated the 8th day of February, 1973 made between

the Chartered Bank of the one part and the Appellant

of the other part is not deemed to be valuable
consideration for the purpose of Section 27(4) of 20
The Stamp Orcinance in the circumstance as set out

in the case stated by The Collector of Stamp

Revenue dated the 26th day of March, 1974,

that a substential berefit has been conferred on the
Appellant by the said Conveyance on Sale; and

that the said Conveyance on Sale is chargeable with
duty of $750.00 as assessed by the Collector.

And upon reading the said judgment.

And upon hearing Counsel on behalf of the Appellant and

Counsel on behalf of the Respondent. 30
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Fong TT IS ORDERED that the said judgrent of Fis Honour

Xong Judge Garcia, dated the 31st day of July, 1974, be affirmed,
and that this appeal be dismissed with costs to be paid by

_ the Appellant to the Respondent or his Solicitor, such costs
to be taxed.

No. 10

Order Seal by

Sfllthe C.G. Doyle

™1l . : .

Court Acting Assistant Registrar.

Dismissing

the Appeal

(Contd.)
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IN THE SUPREME COURT OF HONG YOG
APPELIATE JURISDICTICON

STAMP APPEAL NO.1 OF 1374

(From V. C. J. Stamp Appeal No.5 of 1973)

LAP SHUN TEXTILES INDUSTRIAL COMPAMY LIMITED Appellant

anc

THE COLLECTOR OF STAMP REVENUE Respondant

NOTICE CF MOTION FOR CONDITIONAL LEAVE TO APPEAL

The Registrar of the Supreme Court of Hong Kong.

TAKE NOTICE  that the Full Court will be moved at ten

o'clock in the fore noon on Thursday, the 6th day of February,
13975 or so socn thereafter as Counsel for the Appellant can be

heard for an order (i) That the Appellant be granted conditional

leave to appeal to Her Majesty in Council from the Judgments of

the Honourable Mr. Justice Hugeins and the Honourable Mr. Justice

McMullin given in the Appeal from the ahove-mentioned motion on

the 24th January,
Appellant's claim he dismissed; (ii) That the amount of Security

1975 whereby it was adjudged that the

that th=s Appellant's shell be required to provide be determined
and (iii) That such other conditions as may be necessary be
determined in accerdance with Secticn W(t) of the said Crder in

Datecd the 28th day of January, 1375.

Sd. Deacons
Solicitors for the Appellant.
of 1417-1413 Tung Ying Building,
109 Nathan Poad, Kowloon, Hong
Kong.

Estimated time not excseding 30 minutes)
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In the
Supreme Ml THE SUPRFME COURT OF HONG KONG
Court
of APPELIATE JURISDICTION
Hong
Kong STAMP APPEAL, NO.1 OF 1974

Sd. C. G. Doyle

Acting Assistant (V. C. J. Stamp Appeal No.5 of 1973)
Registrar
No. 12 7th April 13975
Amended BETWEEN  LAP SHUN TEXTILES TWDUSTRIAL COMPANY LIMITED Appellant
Order
of Amended by consent
the of both parties. and
Full
Court Sd. Mr. P.K. LEE THE COLLECTOR OF STAMP REVENUE Respondent
Granting Crown Counsel
Con-
dition~ Sd. Deacons
al leave BEFORE THE HONOUPABLE MR. JUSTICE HUGGINS AMD
to Appeal MR. JUSTICE PICKERING TN COURT
to the
Privy 0 RDER 10
Council
Upon hearing counsel for the Appellant and counsel for

the Respondent and upon reading the Notice of Motion filed herein

on the 28th day of January 1975, IT IS ORDERED that leave be

granted to the Appellant to appeal to Her Majesty in Council

against the Judgment of the Full Court herein dated the 2uth day

of January 1975 conditional upon the Appellant within three months

from today entering into good and sufficient security of the sum

of $5,000.00 by giving a letter of undertaking for payment thereof

to the satisfaction of the Registrar of this court for the due

prosecution of the appeal and the payment of all such costs as may 20

become payable to the Respondent in the event of the Appellant not
obtaining an Order granting it final leave to appeal or of the
appeal being dismissed for non-prosecution or of Her Majesty in
Council ordering the Appellant to pay the Respondent's costs of
the appeal (as the case may be).

IT IS FURTHER ORDERED that the said Appellant shall
prepare and dispatch the record to England within three months from
today.
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In the
Supreme
Court
of

Hong
Kong

IT IS FURTHER ORDERED that costs of this Application
to be costs in the Appeal.

Dated the 6th day of March, 1975.

Seal by C.G. Doyle
_— Acting Assistant Registrar.

No. 12

Amended Order
of the Full
Court Granting
Conditicnal
Leave to
Appeal to the
Privy Council

(Contd.)



