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10 ) RECORD OF PROCEEDINGS
No. 1 In the Supreme
Court of New
NOTICE OF MOTION FOR AN ORDER TO RECTIFY Zealand
THE REGISTER OF TRADE MARKS
IN THE SUPREME COURT OF NEW ZRALAND Nos 1
WELLINGTON DISTRICT
WELLINGTON REGISTRY No. M, 21/71 Notice of Motion
for an Order to
IN THE MATTFR of the Trade Marks Rectify the
hct 1953 Register of
Trade Marks
AND
22nd January
20 IN THE MATTER of Trade Mark 1971,

Registered Number B82513

BETWEEN  POLAROID CORPORATION,

a corporation organised
and existing under the
laws of the State of
Delaware, United States
of America, of 730
Main Street, City of
Cambridge, State of

30 Massachusetts, United
States of america

Applicant




2.

In the Supreme ~ AND  HANNAFORD & ON LIMITED a
Court of New New Zealand company, of 25
Zealand Rutland Street, Auckland, New
Zealand
No, 1 : Respondent
Notice of Motion TAKE NOTICE that on day the day of
for an Order to 3497  gat 10 o'clock in the forenoon or so soon
Rectify the thereafter as Counsel can be heard Counsel
Register of for the abovenamed applicant will move this
Trade Marks Honourable Court at Wellington FOR AN ORDER 10
to rectify the Register of Trade Marks by
22nd January expunging therefrom the abovementioned trade
1971 mark UPON THE GROUNDS:
- continued

1. That the said trade mark registered
number B82513 is a mark wrongly remaining
on the Kegister having been wrongly
entered for the following reasons:

(a) At the date of registration the
trade mark was not and cowld not
have been distinctive of the goods 20
of the proprietor.

(b) At the date of registration the
mark was likely to deceive or cause
confusion and otherwise dis-
entitled to protection.

(c) At the date of registration there

o existed on the Register a trade
mark belonging to the applicant,
registered for the same goods or
description of goods which the 30
trade mark SOLAVOID so nearly
resembled as to be likely to
deceive or cause confusion.

(d) The registered proprietor had not
at the time of application for
-registration of - the said trade
mark and has not now any bong fide
claim to be the proprietor of the
said trade mark.

Bach and every reason set forth in sub-paragraphs 40
(a) to (d) inclusive hereof is as applicable

to the said registration now as it was at the

date on which the said registration was granted.
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3.

2. The trade mark was registered without any
bona fide intention at the date of
application on the part of the applicant
for registration (the registered
proprietor) that it should be used in
relation to the goocds for which it is
registered and there has been in fact no
bona fide use of the trade mark in
relation to those goods by the proprietor
thereof for the time being or any
registered user up to the date one month
before the date of this application.

3. The applicant is a person aggrieved by the
entry on the Register in respect of the
said trade mark registration number B82513.

AND UPON SUCH FURTHER GROUNDS as shall appear
in the affidavits to be filed herein upon the
part of the applicant.

In the Supreme
Court of New
Zealand .

No, 1

Notice of Motion
for an Order to
Rectify the
Register of
Trade Marks

22nd January
1971
- continued

DATED at Wellington this 22nd day of January 1971.

"T.M. Gault"
Soiicitor for Applicant.
TO: The Registrar of the Supreme Court at
Welllnpton and
TO: The abovenamed Respondent.
No. 2

AFFIDAVIT OF HERBERT S. KASSMAN

I, HERBERT S. KASSMAN, residing at 5 Stonewall
Road, Lexington, Massachusetts, U.S.A. make ocath
and say as follows

1 I am Secretary of Polaroid Corporation
a corporation organized under the laws of the
State of Delaware, located at 730 Main Street,
Cambridge, Massachusetts, U.S.A. I have been
a88001ated with my company since the year 1953
and I have held my present office therew1th
since the year 1966,

No, 2

Affidavit of
Herbert S.
Kassman for
Applicant
(Respondent )

19th March
1971



In the Supreme
Court of New
Zealand

No, 2

Affidavit of
Herbert S.
Kassman for
Applicant

(Respondent )

19th March
1971
- continued

L.

2. As Secretary of the corporation, I
am custodian of the principal documents and
records of the corporation. Corporate records
which are not kept in my custody are readily
available to me in forms authenticated by
officers and managers of the corporation
with wvhom I am familiar. The facts set
out in this affidavit have been assembled
from the corporate records and files, and I
have reviewed them and am satisfied that
these facts have been truthfully compiled
from accurate records by coupetent employees
of the corporation.

3. I am duly authorized by Polaroid
Corporation to make this affidavit on its
behalf.

L.,  POLAROID sunglasses were first
manufactured and sold in the United States
of America in 1936. Since that time, sales
of POLAROID sunglasses, both inside and
outside the United States, have steadily
increased. In the year 1965 worldwide sales
of POLAROID sunglasses exceeded 10,000,000
units and in the year 1969 such sales exceeded
20,000,000 units.

5. POLAROID sunglasses are sold in
virtually every country of the world.
They are presently manufactured, under
licence from Polaroid Corporation, and with
supervision over quality exercised by Polaroid

Corporation, in the following countries: the
United States, United Kingdom, The
Netherlands, Mexico, South Africa, Japan,
Australia, and New Zealand.

6. POLAROID sunglasses have been
continuously sold in Australia and in New:
Zealand since at least 1950. During this

period of time well over 3,000,000 pairs of
POLAROID sunglasses have been sold in
Australia and more than 750,000 pairs of
POLAROID sunglasses have been sold in

New Zealand.

7 POLAROID sunglgsses have been
heavily advertised and promoted since their
first sales. During the past ten years

10

20

30



5

(1961-1970) more than (U.S.) $10,000,000 have In the Supreme
been expended on the worldwide advertising and Court of New
promotion of POLARCID sunglasses. Zealand

8. My company is the exclusive owner of
the trademark POLAROID around the world and has No. 2
registered POLAKOID as its trademark for a variety
of products including sunglasses in more than Affidavit of

150 countries and jurisdictions. My company is Herbert S.
the owner of New Zealand trademark registration Kassman for
No. 38281 (dated May 28, 1940) and No. 42821 Applicant
(dated iarch 29, 1946) of POLAROID., These (Respondent)
registrations are valid and subsisting and
include coverage for sunglasses and other optical 319th March
goods. 1971
- continued

9. My company has licensed Polarizers
(New Zealand) Limited to manufacture and market
in New Zealand sunglasses bearing the POLAROID
trademark. An application is currently pending
for the entry of Polarizers (New Zealand) Limited
as registered user of the trademark POLAROID for
light-polarizing sunglasses and sungoggles under
Trademark Registration Nos. 38281 and 42821,
owned by my company.

10, As a result of the tens of millions
of pairs of POLAROID sunglasses sold over many
years throughout the world, and the millions of
dollars worth of advertising for POLAROID sun-
glasses, POLAROID has become an internationally
famous trademark and enjoys an extensive and
valuable good-will and reputation throughout the
world both with the relevant trade and with the
purchasing public.

"Herbert S. Kassman"
Sworn to at Cambridge, Massachusetts, U.S.A.
this 19th day of March, 1971 ' '
before me.
"Edward J. Sullivan"

[Notary Public]



In the Supreme
Court of New
Zealand

No. 3

First Affidavit

6-

No. 3
FIRST AFFIDAVIT OF WALTER WILLIAM BRACKENRIDGE

1, WALTER WILLIAM BRACKENRIDGE of Wellington,
Company General Manager, make oath and say as
follows :

1e I om general munager of Polarizers (New
Zealand) Limited a duly incorporated company

of Walter Williamhaving its registered office at Wellington

Brackenridge
for AppIicant
(Respondent)

20th January
1971

(hereinafter referred to as '"my Company") and I
am duly authorised by my company to make this
affidavit. . 10

2., FROM the year 1938 until the year 1955
except for a period during the Seconcd World War
I was employed as warehouse manager and later as
joint general manager of Arthur Cocks & Company
eN.Z.) Limited, a duly incorporated company
having its registered office at Wellington,
which company imported and distributed in New
Zealand sunglasses the merchandise of the
Applicant Polaroid Corporation of the United
States of America which were promoted and sold 20
in New Zealand under and by reference to the
trade mark POLAROCID.

3, IN the year 1949 a South African company
was established under the name Polarizers
International Limited, which company was granted
a licence by the Applicant to manufacture and
market sunglasses under the trade mark POLAROID
outside the United States of America. This
company appointed the said Arthur Cocks & Company
(N.Z.) Limited as marketing agent for New
Zealand. In this capacity the said Arthur
Cocks, & Company (i¥.Z.) Limited continued to
import and distribute POLAROID sunglasses in
New Zealand until the year 1955,

4, IN the year 1955 my company was incorporated
and I was appointed the New Zealand Director
although the company did not commence trading
until the year 1956 when I terminated my
assoclation with the said Arthur Cocks &

Company (M¥.Z.) Limited and took up the 40
position of general manager of my company.



7.

D FROM 1996 when it commenced trading until In the Supreme
1964 my company imported from subsidiaries of Court of New
the said Polarizers International Limited in Zealand
Australia, South Africa and the United Kingdom
although in the later years almost exclusively
from the Australian subsidiary POLAROID sunglasses Nos, 3
which were digtricuted by my company in New

Zealand First Affidavit
of Walter

6. IN the year 1964 my compzny commenced William

assembling sunglasses for sale in New Zealand Brackenridge

incorporating POLAROID lenses manufactured by for Applicant

the Applicant in the United States of America (Respondent )

and other component parts manufactured in ‘

Australia and in New Zealand. This continued 20th January

for a period of two years until the agreement 1971

under which my company marketed POLAROID sun-~ - continued

glasses in New Zealand terminated. Thereafter
POLAROID sunglasses were imported into New
Zealand only in completely made up form by ny
company and a small number of other importers

to the extent that import licences permitted.

My company's imports were acqguired from Polaroid
(Australia) Pty. Limited an Australian subsidiary
of the Applicant.

7 ONLY recently my company has entered into

a licence agrecment with the Applicant for the
manufacture and marketing of POLAROID sunglasses
in New Zealand in order that quantities available
to the New Zealand market may be increased by
local assembly of sunglasses using lenses
manufactured by the Applicant. An application
has been filed to enter nmy company as a
Registered User of the trade mark POLAROID.,

8. IN the light of the foregoing I claim to
be fully conversant with the marketing of sun-
glasses under the trade mark POLARCID in New
Zealand from the year 1938 to the present time
first by virtue of my association with Arthur
Cocks & Company (N.Z.) Limited and later by
virtue of my association with my company.

THERE are produced to me and marked
"WW.B.1" and W.W.B.2" respectively certlflcates
of the New Zealand Commissioner of Trade Marks
setting forth particulars of trade mark
registrations numbers 38281 and 42821 which I
am advised by my solicitors and therefore
believe are still current,



In the Supreme
Court of New
Zealand.

No. 3

First Affidavit
of Walter
Willlam
Brackenridge
for Applicant
(Respondent )

20th January
1971
- continued

8.

10, THE trade mark POLAROID was first used
in New Zealand in relation to sunglasses in
the year 1938 and has been continuously and
extensively used in New Zealand in relation
to sunglasses since at least 1950. The mark
has been applied to the sunglasses themselves,
to the boxes and other forms of packaging

in which they have been sold and to swing
tickets and other labels used from time to
time, Produced to me and marked "W.W.B.3" 10
is an envelope containing a typical

selection of swing tickets which have been
attached from time to time to sunglasses

sold in New Zealand under the trade mark
POLAROID.

11, NOTWITHSTANDING restrictions in the

volume of sales of POLAROID sunglasses

dictated by import licensing I believe

POLAROID sunglasses have been available to a

large proportion of purchasers over many 20
years. 4t a time when almost all sun-

glasses sold in New Zealand were imported

it was possible to gauge with some accuracy

the share of the market enjoyed by POLAROID
sunglasses from official import figures and

in the period from 1956 to 1967 the

proportion by wvalue of POLAROID sunglasses to

the total imports of sunglasses fluctuated

between 13% and 15%., In the last two

years with an increased volume of locally 30
made sunglasses on the market a similar

proportion cannot be determined as accurately

but I believe from such marketing

information as is available to me that

POLAROID sunglasses have constituted about

the same proportion of all sunglasses sold in

New Zealand as in previous years and I

estimate that there are probably about 200,000
POLAROID sunglasses currently in use in this
country. 40

12, POLAROID sunglasses have been
distributed by my company and before it the
said Arthur Cocks & Company (N.Z.) Limited
throughout the whole of New Zealand through
opticians and through chemists shops. In
the year 1950 there were some 800 retail
outlets in New Zealand for POLAROID sun-
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glasses and this number has steadily increased In the Supreme
until now there are in excess of 1200 such Court of New
retail outlets, These retail outlets make Zealand

almost the whole of their annual sales of sun-
glasses in the few weeks prior to Christmas

during which time the shops are invariably Noe. 3

crowded and noisy and the assistants are very *

busy. First Affidavit
of Walter

13. SUNGLASSES sold in New Zealand under the William

trade mark POLAROID have been regularly and Brackenridge

extensively advertised throughout New Zealand, for Applicant .

Advertising has been carried out by means of (Respondent )

the distribution of brochures, publication of

advertisements in the daily press and in magazineg 20tA January
and periodicals and point of sale displays. Over 1971

the years tens of thousands of dollars have - continued
been spent by my company promoting sunglasses ’
under the trade mark POLAROID. There is

produced to me and marked "W.W.B.4" a brochure

for POLAROID sunglasses which is typical of

those produced and distributed by my company.

Produced to me and marked "W.W.B.5"™ is a selection

of typical advertisements which have appeared

in newspapers and magazines throughout New Zealand,

14, A particular characteristic of .the
advertising of POLAROID sunglasses which was
used extensively in the years 1967 and 1968 was
a stylized form of lettering in which the
expression “"Sunglasses 1968" was featured
prominently at the top of press and magazine
advertisements, There is produced to me and
marked "W.W.,B.6" a ccllection of advertiseuments
cut from newspapers and magazines which is
typical of the series of advertisements published
by my company in this period.

19, 1 am satisfied that as a result of the
extensive sales and advertising of POLAROID sun-
glasses in New Zealand over an extensive period
the trade mark POLAROID has acquired a wide and
high reputation among members of the trade and
the general public in relation to the sunglasses.

16. LATE in the year 1968 or early in the
year 1969 I became aware that there were on the
New Zealand market sunglasses which were offered
for sale mainly through chemists! shops and




In the Suprame
Court of New
Zealand

No. 3

First Affidavit
of Walter
William
Brackenridge
for Applicant
(Respondent)

20th January
1971
- continued

10.

departmental stores under the name SOLAVOID.
As a result I made investigations which
showed these sunglasses to be distributed by
a company named Solavoid International
Limited of Auckland, which I believe to be
related to Hannaforé and Burton Limited the
respondent,

17 IN wview of the extensive reputation
enjoyed by the trade mark POLAROID and the

close phonetic similarity of the word « 10
SOLAVOID I was immediately concerned as to

the possibility of confusion. This led me

to investigate the full circumstances

surrounding the promotion and sale of sun-
glasses under the name SOLAVOID. I

ascertained that the said sunglasces

incorporated polarizing lenses and that

on the cases in which they were sold the

material attached to the sunglasses at the

time of retail sale and in promotional ' 20
material and price lists there was frequent

use of such words as "polarglass",

"polarplastic" and '"polarclip".

18,  THERE is now produced to me marked
"W.W.B.7" a pair of sunglasses I purchased
from J.B. Porath Limited, chemists, Lambton
Quay, Wellington, on the 28th day of May
1970 together with the case in which they
were supplied and the swing tickets which

were attached at the time of sale. 30
19. I am advised by my solicitors and

believe that the trade mark SOLAVOID was
registered in New Zealand in the name of
Hannaford and Burton Limited by virtue of
registration B82513 dated 21 October 1966

in respect of sunglasses.

20, SO far as I have been able to
ascertain there has been no use of the mark
or name SOLAVOID in relation to sunglasses
in New Zealand by Hannaford and Burton 40
Limited. Such use as I have discovered
has been by the company Solavoid
International Limited which I am advised

by my Solicitors and therefore believe, is
neither the registered proprietor nor a
registered user of the mark SOLAVOID in
New Zealand.
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21,
are the brand names and trade marks used in
respect of sunglasses by competitors of my
company in New Zealand: -

Rayban Rodenstock Protex
Calobar = Zeiss Umbral Tele Relgx
Coolray Verres Filtrants Protector
Samco Nilson lozza
Filos Ratti Filtray
Solanor Viennaline

SWORN at Wellington ;

this 20th day of " _ . "

January 1971 before ) W.W. Brackenridge

me : )

"D.E. Hurley"

A Solicitor of the Supreme Court
of New Zealand

No. W
SECOND AFPFIDAVIT OF WALTER WILLIAM RRACKENRIDGE

L, WALTER WILLIAM BRACKENRIDGE of Wellington,
Company General Manager, make oath and say
as follows 3

1. I am General Manager of Polarigzers

(New Zealand) Limited and I have made a
previous affidavit which was sworn on the 20th
day of January 1971 and filed herein.

2, IN paragreph 4 of my said earlier
affidavit there is a typographical error in
line 3 where rcfercnce to the year 1959
when my company commenced trading should
read "1956",

3. I have noticed that frequently retail
traders keep together for sale and display
in their shops sunglasses of different brands
including sunglasses offered respectively

TO the best of my knowledge the following In the Supreme

Court of New
Zealand

No. 3

First Affidavit
of Walter
William
Brackenridge -
for Applicant
(Respondent)

20th January
1971
- continued

No. 4

Second Affidavit
of Walter
William
Brackenridge

for ,pplicant
(Respondent)

29th November
1971



In the Supreme
Court of New
Zealand-

No, 4

Second Affidavit
of Walter
William
Brackenridge

for Applicant
(Respondent)

29th November
1971
- continued

12.

under the marks POLAROID and SOLAVCID,

Typical of this practice was a display of
sunglasses in the retail chemist shop premises
of Fred Castle Limited in Dixon Street,
Wellington, during the month of December

1970 where a display stand bearing
prominently at the top panels making

reference to POLARCID sunglasses had

attached thereto in addition to sunglasses
bearing POLAROID labels a number of sun- 10
glasses bearing labels incorporating the
SOLAVOID name.

Y, T HAVE also noticed that shop assistants
do not always exercise care in distinguishing
between brands of sunglasses particularly
when they are busy. I encountered a typiceal
instance of this in the retail shop premises
of James Smith Limited, Wellington, on the
26th day of May 1971. Having seen in an
advertisement published by James Smith 20
Iimited in the "Evening Post' of the previous
evening a rcference to a new range of sun-
glasses with "polaroid lenses" I called at

the watch department of the store where there
was a revolving wire display unit for sun-
glasses fitted with a number of panels

mcking reference to the name SOLAVOID,
Displayed were a number of sunglasses bearing
SOLAVOID labels as well as a number of pairs
of sunglasses with the. "polaroid lenses" and 30
was told by the assistant that there were
plenty scattered through the range and he
showed ime first a pair of sunglasses bearing

a SOLAVOID label. On further investigation

I found that in fact the stand held only one
pair of POLAROID sunglasses.

SWORN at Wellington )
this 29th day of

November 1971 before )
me )

"W.W. Bracnekridge"

[Signature illegible] 40

A solicitor of the Supreme Cour
of New Zealand
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13.

No. 5
AFFIDAVIT OF LINDSAY DOUGLAS BECK

I, LINDSAY DOUGLAS BECK of Wellington, make
oath and say :

1. DURING March 1971 I received from
Messrs. 4.J. Park & Son, Solicitors & Patent
Attorneys of 140-150 Lambton Quay, Wellington,
a typewritten questionnaire. I caused the
said questionnaire, when completed, to be
returned to Messrs. A.J. Park & Son. The
original questionnaire is now produced to me
and marked “AY,

2, THE said questionnaire was completed
by myself and the answers to the respective
questions as stated therein were, at the time
they were made, and are, to the best of my
knowledge and belief, true and correct.

SWORN at Wellington ) .
this 9th day of ) "L,.D. Beck"
August 1971 before me: )

"p .M. Luxford"

A Solijicitor of the Supreme Ccurt
of New Zealand

NO 6 IlAll

QUESTIONNATRE

From Messrs. A.J. Park & Son,
P.0. Box 949, Wellington

re: Trade Marks POLAROID and SOLAVOID

1. Do you know the trade mark POLAROID used
upon and in relation to sunglasses?

Yes
2. If so, how long have you known it?

20 years or so.

In the Supreme
Court of New
Zealand

Nos, 5

Affidavit of
Lindsay Douglas
Beck for
fpplicant
(Respondent )

oth August 1971

No, 6

Exhibit "A"

to Affidavit of
Lindsay Douglas
Beck sworn

9th August 1971



In the Supreme
Court of New
Zealand

No. 6

Exhibit "A" to
Affidavit of
Lindsay Douglas
Beck sworn

9th August 1971

1L,

If you associate sunglasses sold under
and by reference to the trade mark
POLAROID with a particular company,
Please indicate the name of that
company .

Polarizers (N.Z.) Ltd.

If you are aware of any advertising

carried out in relstion to sunglasses

sold under or by reference to the

trade mark POLAROID, please indicate 10
the types of advertising.

Woman's Weekly, Eve, Thursday
Magazine, Radio"

Have you conducted any advertising in
relation to sunglasses sold under or
by reference to the trade mark
POLAROID? Please give details.,

No.

Do you know the trade mark SOLAVOID

used on or in relation to sunglasses? 20
Yes,

Do the sunglasses known to you and
sold under and by reference to the
trade mark SOLAVOID have polarising
lenses?

Yes,

How long have you known the trade mark
SOLAVO1ID?

3 to 4 years

If you associate sunglasses sold 30
under or by reference to the trade

mark SOLAVOID with a particular

company, please give the name of

that company.

Solavoid (N.Z.) Ltd. Auckland
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20

30

10,

11.

12.

13.

15.

If you are aware of any advertising
conducted in respect of sunglasses sold
under or by reference to the trade

mark SOLAVOID, please indicate the types
of advertising.

Yes - some Radio Advertising
Prior to 31.12,70

Please indicate briefly the nature of
the business carried out by you or
your company.

Pharmaceutical
What would be the average number of
assistants employed by you or your
conmpany who might handle sunglasses?

Male 20 plus Female A dozen or so.

Please provide

(a) your full name:

Lindsay Douglas Beck

(b) the full name of your company
or firm:

Boots the Chemists (New Zealand
Limited

(e) Your position in the company or
firm:

Head Buyer

(d) the length of time you have held
the present position

25 years

(e) the length of time you have been

connected with the type of
business in which you are
currently engaged:

35 years

In the Supreme
Court of New
+ Zealand

No. 6

Exhibit "A" to
Affldavit of
Lindsay Douglas
Beck sworn
9th August 1971



In the Supreme
Court of New
Zealand

No. 7

Affidavit of
John Rowe
Bradburn

for ,pplicant
(Respondent)

Ist July 1971

No, 8

Exhibit "A"™ to
Affidavit of
John Rowe
Bradburn sworn
lst July 1971

No. 7
AVFIDAVIT OF JOEN ROWE BRADBURN

I, JOIN ROWE BRADBURN of Mount Roskill,
Pharmaceutical Chemist make oath and say:

1. DURING March 1971 I received from

Messrs. A.J. Park & Son, Solicitors & Patent
Attorneys of 140-150 Lambton Quay, Wellington,

a typewritten questionngire. I caused the
said questionnaire, when completed, to be
returned by post to Messrs. A.J. Park & Son. 10
The original questionnaire is now produced

to me and marked "A",

2. THE said questionnaire was completed
by myself and the answers to the respective
questions as stated therein were, at the
time they were made, and are, to the best of
my knowledge and belief, true and correct,

SWORN at Mt. Roskill)

this 1st day of July ) “J.R. Bradburn"

1971 before me : ) 20
"J.R. O'Brien"

A Solicitor of the Supreme Court
of New Zealand

No, 8
"A"
QUESTIONNATRE

from Messrs. A.J., Park & Son,
P.0. Box 949, Wellington.

re: Trade Marks POLAROID and SOLAVOID

Te Do you know the trade mark POLAROID used 30
upon and in relation to sunglasses?

Yes,

2 If so, how long have you known it?

20 years.
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17.

If you associate sunglasses sold under . In the Supreme

and by reference to the trade mark Court of Mew
POLARKOID with a particular company, Zealand
please indicate the name of that company. .

None ' No. 8
If you are aware of any advertising Exhibit "A" to
carried out in relation to sunglasses Affidavit of
sold ynder or by reference to the trade John Rowe
mark POLAROID, please indicate the Bradburn sworn
types of advertising. 1st July 1971

- continued
Press - Showcurd - Display Stands

Have you conducted any advertising in
relation to sunglasses sold under or

by reference to the trade mark POLAROID?
Please give details.

Nil
Do you know the trade mark SCLAVOID
used on or in relation to sunglasscs?
No.

Do the sunglasses known to you and sold
under and by reference to the trade mark
SOLAVOID have polarising lenses?

How long have you known the trade mark
SOLAVOID?

If you associlate sunglasses sold under

or by reference to the troade mark

SOLAVOID with a particular company, please
give the name of that company.



In the Supreme 10.
Court of New
Zealand

No. 8

Exhibit "A" to
Affidavit of 11.
John Rowe

Bradburn sworn

lst July 1971

-~ continued

12.

13.

18.

If you are aware of any advertising
conducted in respect of sunglasses sold
under or by reference to the trade mark
SOLAVOID, please indicate the types of
advertising.

Please indicate briefly the nature of
the business carried out by you or your
company

Pharmaceutical Chemist

What would be the average nuaber of
assistants employed by you or your
company who might handle sunglasses?

Male 1 Female 4%
Please provide
(a) Your full name: JOHN ROWE BRADBURN

(b) The full name *
of your company JOHN BRADBURN LTD.
or firm

(¢)  Your position
in the company MANAGING DIRECTOR
or firm: ,

(d) The length of time
you have held the 20 years
present position:

(e) The length of time
you have been
connected with the
type of business 25 years
in which you are
currently engaged:

10

20

30
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SWORN

19.

No. 9
AFFTIDAVIT OF COLIN HENRY BRITTAIN

I, COLIN HENRY BRITTAIN of 56 Maniers Street,
Wellington, make oath and say:

1. DURING March 1971 I received from Messrs.
A.J. Pzrk & Son, Solicitors & Patent Attorneys
of 140-150 Lambton Quay, Wellington, a
typewritten questionnaire. I caused the scid
questionnaire, when completed, to be returned
by post to Messrs., A.J. Pzrk & Son. The
original questionnaire is now produced to me
and marked "A".

2, THE said questionnaire was conpleted by
myself and the answers to the respective
questions as stated therein were, at the time
they were made, and are, to the best of my
knowledge and belief, true and correct.

at Wellington this )
21st day of July 1971 )
before me )

“"C.H. Brittain"

"A.R. Thomson"

A Solicitor of the Supreme Court
of New Zealand

No, 10 npn
QUESTIONNAIRE

from Mcssrs A.J. Park & Son
P.0. Box 949, Wellington

In the Supreme
Court of New
Zealand

enet—

No, 9

Affidavit of
Colin Henry
Brittain

for Applicant
(Respondent)

21st July 1971

No, 10

Exhibit "a®
to Affidavit of
Colin Henry
Brittain sworn

rec:  Trade Marks POLAROID and SOLAVOID2lst July 1971

1. Do you know the trade mark POLAROID used
upon and in relation to sunglasses?

Yes
2, If so, how long have you known it?

20 - 25 years



In the Supreme
Court of New
Zealand

No.10

Exhibit naM
to Affidavit of
Colin Henxry
Brittain sworn
21st July 1971

- continued

20.

If you associate sunglasses sold under
and by reference to the trade mark
POLAROID with a particular company,
please indicate the name of that company.

N.Z. Optical Company

If you are aware of any advertising

carried out in relation to sunglasses

sold under or by reférence to the trade

mark POLAROID, please indicate the

types of advertising. 10

Weekly magazines

Have you conducted any advertising in
relation to sunglasses sold under or

by reference to the trade mark POLAROID?
Please give details.,

No.

Do you know the trade mark SOLAVOID used
on or in relation to sunglasses?

No.

Do the sunglasses known to you and sold 20
under and by reference to the trade mark
SOLAVOID have polarising lenses?

N/A

How long have you known the trade mark
SOLAVOID?

Never

If you associate sunglasses sold under

or by reference to the trade mark

SOLAVOID with a particular company,

please give the name of that 30
company.

N/A
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10'

11.

12.

13.

27

If you are aware of any advertising
conducted in respect of sunglasses sold
under or by reference to the trade mark
SOLAVOID, please indicate the types of
advertising.

N/A

Please indicate briefly the nature of
the business carried out by you or
your company.

Chemists

What would be the average number of
assistants employed by you or your
company who might handle sunglasses?

Male 1 Female 1
Please provide :
(a) Your full name: C.H., Brittain

(b)  the full name of
your company or H. Brittain Ltd.
firm:

(c) your position in
the company or Manager
firm:

(é¢)  the length of time
you have held the 38 years
present position:

(e) the length of time
~you have been . 47 years
connected with the
.type of business
in which you are
currently engaged:

In the Supreme
Court of New
Zealand

No,10

Exhibit "A" to
Affidavit of
Colin Henry
Brittain sworn
21st July 1971

~ continued



In the Supreme -

Court of New
Zealand

No, 11

Affidavit of
Richard Neal
Carpenter

for Applicant
(Respondent)

3rd June 1971

No, 12

Exhibit "A"™ to
Affidavit of
Richard Neal

Carpenter sworn

3rd June 1971

22,

No. 11

AFFIDAVIT OF RICHARD NEAL CARPLNTER

I, RICHARD NEAL CARPENTER of Otaki, Pharmacist

make oath and say :

1. DURING March 1971 I rceceived from Messrs.
A.J. Park & Son, Solicitors & Patent Attorneys

of 140-150 Lambton Quay, Wellington, a

typewritten questionnaire. I caused the said

questionnaire, when completed, to be returned
by post to Messrs. A.J. Park & Son. The
original questionnaire is now produced to me
and marked "A",

2., THE said questionnaire was completed by
myself and the answers to the respective
questions as stated therein were, at the time
they were made, and are, to the best of my
knowledge and belief, true and correcct.

SWORN at Otaki this )

3rd day of June 1971 ) "R.N. Carpenter"
before me : )

"R.W. Roussell"

A Solicitor of the Supreme Court
of New Zealagnd

NO. 12 llAll
QUESTIONNATRE

from Messrs., A.J. Park & Son
P.0. Box 946, Wellington

re: Trade Marks POLAROID and SOLAVOID

1. Do you know the trade mark POLAROID used
upon and in relation to sunglasses?

Yes
2. If so, how long have you known it?

12 years

10

20

30
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23.

If you associate sunglasses sold under
and by reference to the trade mark

PCLAROID with a particular company, please

indicate the name of that company.
Polarizers N.Z. Ltd.

If you are aware of wny advertising
carried out in relation to sunglasses
sold under or by reference to the trade
mark POLAROID, please indicate the types
of advertising.

Magazine

Have you conducted any advertising in
relation to sunglassces sold under or by
reference to the trade mark POLAROID?
Please give details,

Small classified Ad., for Polzroids
last summer

Do you know the trade mark SOLAVOID used
on or in relation to sunglasses?

Yes
Do the sunglasses known to you and sold
under and by reference to the trade
mark SOLAVOID have polarising lenses?

Some have

How long have you known the trace mark
SCLAVOID? '

Two years

If you associate sunglasses sold under or
by reference to the trade mark SOLAVOID
with a particular company, please give
the name of that company

In the Supreme
Court of New
Zealand

No, 12

Exhibit ™A" to
Affidavit of
Richard Neal
Carpenter sworn
3rd June 1971

- continued



In the Supreme
Court of New
Zealand-
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Exhibit "A" to
Affidavit of
Richard Neal
Carpenter sworn
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- continued

10.

11,

12,

13.

24,

If you are aware of any advertising
conducted in respect of sunglasses
sold under or by reference to the
trade mark SOLAVOID, please indicate
the types of advertising.

Radio

Plcase indicate briefly the nature of
the business carried out by you or your
company.

Pharmaceutical Chemists 10

What would be the average number of
assistants employed by you or your
company who might handle sunglasses?

Male A 1 Female 3

Please provide :

(a) Your full name: Richard Neal

Carpenter

(b) The full name
of your company Carpenter
or firm Pharmacy Ltd. 20

(¢)  Your position in
the company or
firms

Proprietor

(a) The length of
time you have
held the
present
position

5 years

(e) the length of
time you have 30
been connected
with the type
of business in
which you are
currently
engaged

12 years
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25 .

No. 13
AFFIDAVIT OF FREDERICK THOMAS CASTLE

I, FREDERICK THOMAS CASTLE of 5 Amritsar Street,

Khandallah, Wellington, Pharmacist make oath
and say:

1. DURING March 1971 I received from
Messrs. A.J, Park & Son, Solicitors & Patent
Attorneys of 140-150 Lambton Quay, Wellington,
a typewritten questionnaire. I caused the
said questionnaire, when completed, to be
returned by post to Messrs. A.J. Park & Son.
The original questionnaire is now produced to
me and marked "AY,

2. THE said questionnaire was completed by
myself and the answers to the respective
questions as stated therein were, at the time
they were made, and are, to the best of uy
knowledge and belief, true and correct.

SWORN at Wellington )
this L4th day of June )
1971 before me ¢ )

"F.T. Castle"

"pP.F. Barber"

A Solicitor of the Supreme Court
of New Zealand

No, 14 npn
QUESTIONNATRE

from Mcssrs. A.J. Park & Son,
P.O. Box 949, Wellington

re: Irade Marks POLAKOID and SOLAVCID

1. Do you know the trade mark POLAROID used
upon and in relation to -sunglasses?

Yes.

2. If so, how long have you known it?

In the Supreme
Court of New
Zealand

No.13

Affidavit of
Frederick
Thomas Castle
for fpplicant
(Respondent )

4th June 1971

No.14

Exhibit "“A" to
Affidavit of
Frederick
Thomas Castle
sworn

4th June 1971
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Affidavit of
Frederick
Thomas Castle
sworn

4th June 1971

- continued

26.

If you associate sunglasses sold under
and by reference to the trade mark
POLAROID with a particular company,
please indicate the name of that
company.

Polarizers N.Z2., Ltd.
N.Z. Optical.

If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the trade
mark POLAROID, pleasc indicate the
types of advertising.

Have you conducted any advertising in
relation to sunglasses sold under or
by reference to the trade mark
POLAROID? Please give details.,

No.,

Do you know the trade mark SOLAVOID
used on or in relation to sunglasses?

Yes.

Do the sunglasses known to you and
sold under and by reference to the
trade mark SOLAVOID have polarising
lenses?

Some

How long have you known the trade
mark SOLAVOID?

1 year

If you associate sunglasses sold
under or by reference to the trade
mark SOLAVOID with a particular
company, please give the name of
that company.

Solavoid Ltd,

10

20

30
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10.

11.

12,

13.

27 .

If you are aware of any advertising
conducted in respect of sunglasses sold
under or by reference to the trade mark
SOLAVOID, please indicate the types of
advertising.

Please indicate briefly the nature of
the business carried out by you or your
company.

Pharmacy
What would be the average number of
assistants employed by you or your
company who might handle sunglasses?

Mzle 1 Female L
Please provide
(a) your full name:

Frederick Thomas Castle

(b) the full name of your company or
firm

Fred Castle Ltd. Chemists
37 Dixon St, Wellington

(e)  your position in the company or
firms

Manager'

(a) the length of time you have held
the present position:

- 35 years
(e). the length of time you have been
connected with the type of
business in which you are
currently engaged:

Y0 years

In the Supreme
Court of New
Zealand

No,. 14

Exhibit "A" to
Affidavit of
Frederick
Thomas Castle
sworn

4th June 1971

- continued



In the Supreme
Court of New
Zealand

No.,15

Affidavit of
Gerard Alfred
Davidson for
ipplicant

(Respondent)

8th June 1971

No,16

Exhibit "A" to
Affidavit of
Gerard Alfred
Davidson sworn
gth June 1971

AFFIDAVIT OF GERARD ALFRED DAVIDSON

I, GERARD ALFRED DAVIDSON

L of Hamilton, make
oath and say:

1. DURING March 1971 I received from
Messrs. A.J. Park & Son, Solicitors & Patent

Attorneys of 140-150 Lambton Quay, Wellington,

a typewritten questionnaire. I caused the
sald questionnaire, when completed, to be
returned by post to Messrs. A.J. Park & Son.,
The original questionnaire is now produced to
me and marked "A",

2. THE said questionnaire was completed
by myself and the answers to the respective
questions as stated therein were, at the
time they were made, and are, to the best of
my knowledge and belief, true and correct.

SWORN at Hamilton )

this 8th day of
June 1971 before me:)

"G.R., Davidson"

[Signature illegiblel]

A Solicitor of the Supreme Court
of New Zealand

No, 16.  “a"
QUESTIONNATRE

from Messrs., A.J. Park & Son,
P.O. Box 949, Wellington

re: Trade Marks POLAROID and SOLAVOID

1. Do you know the trade mark POLAROID
used upon and in relation to
sunglasses?

Yes.
2, If so, how long have you known it?

20 years

10

20

30
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29.

If you associate sunglasses sold under
and by reference to the trade mark
POLAROID with a particular company,

please indicate the name of that company.

N.Z. Optical (Wholesale) Ltd.

If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the trade
mark POLAROID, please indicate the types
of advertising.

Have you conducted any advertising in
relation to sunglasses sold under or by
reference to the trade mark POLAROID?
Please give detzils.

Yes, Shop window displays

Do you know the trade mark SOLAVOID
used on or in relaticn to sunglasses?

Yes.
Do the sunglasses known to you and scld
under and by reference to the trade mark
SOLAVOID have polarising lenscs?

Yes.

How long have you known the trade mark
SOLAVOID?

2 years

If you associate sunglasscs sold under
or by reference to the trade mark
SOLAVOID with a particular company,
please give the noame of that company.

Not known Supply by our Head
Office. '

In the Supreme
Court of New
Zealand

No.16

Exhibit "A" to
Affidavit of

Gerard Alfred
Davidson sworn
8th June 1971

- continued



In the Supreme
Court of New
Zealand
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Exhibit "A" to
Affldavit of

Gerard Alfred
Davidson sworn
8th June 1971

- continued

10.

11.

12,

13-

30.

If you are aware of any advertising
conducted in respect of sunglasses
sold under or by reference to the
trade mark SOLAVOID, please indicate
the types of advertising.

Nil
Please indicate briefly the nature of
the business carried out by you or
your company '

Retail Chemists 10
What would be the average numbar of
assistants employed by you or your
company who might handle sunglasses?

Male 2 Female 9
Please provide :
(a) your full name:

Gerard Alfred Davidson

(b) the full name of your company or
firm:

Boots the Chemists (N.Z.) Ltd. 20

(e) your position in the company or
firm:

Branch Manager

(d)  the length of time you have held
the present position:

2 years
(e) the length of time you have been
connected with the type of
business in which you are
currently engaged: 30

17 years



10

20

31.

Nos 17
AFFIDAVIT OF KENNETH HUGH McGUIRE

1, KENNETH HUGH McGUIRE of 19 High Street,
Picton, make oath and say:

1. DURING March 1971 1 received from
Messrs. A.J. Park & Son, Solicitors & Patent
Attorneys of 140-150 Lambton (Quay, Wellington,
a typewritten questionnaire. 1 caused the
said questionnaire, when completed, to be
returned by post to Messrs. A.J. Park & Son.
The original questionnaire i1s now produced to
me and marked “AY,

2. THE said questionnaire was completed

by myself and the answers to the respective
questions as stated therein were, at the time
they were made, and are, to the best of my
knowledge and belief, true and correct.

SWORN at Blenheim )

this 17th day of ) "K.H. McGuire"

June 1971 before me:
[ signature illegible]

A Solicitor of the Supreme Court
of New Zealand

No, 18  "a"
QUESTIONNATIRE

from Messrs. A.J. Park & Son‘
P.0. Box 949, Wellington

re: Trade Marks POLAROID and SOLAVOID

1. Do you know the trade mark POLAROID
used upon and in relation to sunglasses?

Yes.
2. If so, how long have you known it?

20 years

In the Supreme
Court of New
Zealand

NG 17

Affidavit of
Kenneth Hugh
McGulre for
Applicant

(Respondent )

17th June 1971

No.18

Exhibit "A" to
Affidavit of
Kenneth Hugh
IicGuire sworn
17th June 1971



In the Supreme
Court of New
Zealand

No,.18.

Exhibit "A" to
Affidavit of
Kenneth Hygh

McGuire sworn .

17th June 1971

= continued

32.

If you asspbciate sunglasses sold under
and by reference to the trade mark
POLAROID with a particular company,
please indicate the name of that
company.

N.Z. Optical Ltd.

If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the trade
mark POLAROID, please indicate the types
of advertising.

In Store Display Material,
Magazines.

Have you conducted any advertising in
relation to sunglasses sold under or
by reference to the trade mark
POLAROID? Please give details,

No.

Do you know the trade mark SOLAVOID
used on or in relation to sunglasses?

Yes
Do the sunglasses known to you and
sold under and by reference to the trade
mark SOLAVOID have polarising lenses?
Yes. o

How long have you known the trade mark
SOLAVOID?

3 years
If you associate sunglasses sold under
or by reference to the trade mark
SOLAVOID with a particular company,
please give the name of that company.

Solavoid Ltd.

10

20

30
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10.

11.

12.

13.

33.

If you are aware of any advertising
conducted in respect of sunglasses sold
under or by reference to the trade mark
SOLAVOID, please indicate the types of
advertising.
 Radio
Please indicate.briefly the nature of
the business carried out by you or your
company .

Retail Pharmacy
What would be the average number of
assistants employed by you or your
company who might handle sunglasses?

Male one Female two
Please provide:
(a) Your full name

Kenneth Hugh McGuire

(b) the full name of your company or
firm:

McGuires Pharmacy Ltd.

(e) your position in the company or
firm:

Managing Director

(d) the length of time you have held
the present position:

10 years
(e) the length of time you have been

.connected with the type of business

in which you are currently
engaged:

20 years

In the Supreme
Court of New
.Zealand

No,18

Exhibit "A" to
Affidavit of
Kenneth Hugh
McGuire swom
17th June 1971

- continued



In the Supreme
Court of New
Zealand

Ne.19

Affidavit of
David Charles
Manson for
Applicant
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11th June 1971

No,.20

Exhibit "A" to
Affidavit of
David Charles
Manson sworn
11th June 1971

3k,

No, 1

AFFTIDAVIT OF DAVID CHARLES MANSON

I, DAVID CHARLES MANSON of Christchurch,
make oath and says:

1. DURING Magrch 1971 I received from
Messrs. A.J. Park & Son, Solicitors & Patent
Attorneys of 140-150 Lambton Quay, Wellington,
a typewritten questionnaire. I caused the
said questionnaire, when completed, to be
returned by post to Messrs. A.J, Park & Son.
The original questionnaire is now produced

to me and marked “AYM,

2. THE said questionnaire was completed
by myself and the answers to the respective
questions as stated therein were, at the
time they were made, and are, to the best of
my knowledge and belief, true and correct.

SWORN at Christchurch)

this 11th day of June ) "D.C. Manson"
1971 before me: )

[ signature illegible]

A Solicitor of the Supreme Court
of New Zealand

No, 20 1N
QUESTIONNATRE

from Messrs. A.J. Park & Son
P.0. Box 949, Wellington

re: Trade Marks POLAROID and SOLAVOID
1. Do you know the trade mark POLAROID
used upon and in relation to
sunglasses?
Yes,

2. If so, how long have you known it?

12 years

10

20
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20

30

35.

If you associate sunglasses sold under
and by reference to the trade mark
POLAROID with a particular company,
please indicate the name of that company.

New Zealand Optical Co.

If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the trade
mark POLAROID, please indicate the types
of advertising.

Radio & Newspaper
Have you conducted any advertising in
relation to sunglasses sold under or by
reference to the trade mark POLAROID?
Please give details

No.

Do you know the trade mark SOLAVOID
used on or in relation to sunglasses?

Yes.
Do the sunglasses known to you and scld
under and by reference to the trade
mark SOLAVOID have polarising lenses?
Yes - Glass Lens

How long have you known the trade mark
SOLAVOID?

3 years
If you associate sunglasses sold under
or by reference to the trade mark
SOLAVOID with a particular company,
please give the name of that company.

Solavoid International Ltd.

In the Supreme
Court of New
Zealand

No,20

Exhibit "A"™ to
Affidavlit of
David Charles
Manson sworn
11th June 1971
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Exhibit "A" to
Affidavit of
David Charles
Manson sworn
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- continued

10.

1.

12.

13.

36.

If you are aware of any advertising
conducted in respect of sunglasses
sold under or by reference to the
trade mark SOLAVOID, please indicate
the types of advertising.

Radio & Newspapers
Please indicate briefly the nature of
the business carried out by you or
your company.

Pharmacy 10
What would be the average number of
assistants employed by you or your
company who might handle sunglasses?

Male 3 Female 5
Please provide:
(a) your full name:

David Charles Manson

(b) the full name of your company
or firm:

Bonningtons (The Chemists) Ltd. 20

(¢) your position in the company or
firm:

Manager

(d) the length of time you have held
the present position:

6 years
(e)  the length of time you have been
connected with the type of
business in which you are
currently engaged: 30

11 years
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37.

No. 21
AFFIDAVIT OF LEONARD TALFORD MITCHELL

I, LEONARD TALFORD MITCHELL of 14 Vodanovich
Road, Te Atatu near Auckland Chemist make oath
and say:

1. DURING March 1971 I received from
Messrs. A.J. Park & Son, Solicitors & Patent
Attorneys of 140-150 Lambton Quay, Wellington,
a typewritten questionnaire. I caused the
said questionnaire, when completed, to be
returned by post to Messrs. A.J. Park & Son.
The original questionnaire is now produced to
me and marked "“A",

2. THE said questionnaire was completed by
myself and the answers tc the respective
questions as stated therein were, at the time
they were made, and are, to the best of my
knowledge and belief, true and correct.

SWORN at auckland )
this 8th day of June )
1971 beforc me: )

"L.T. Mitchell®

"K.L. Hubard®

A Solicitor of the Supreme Court
of New Zezland

No, 22 hpn

QUESTIONNAIRE

from Messrs. 4#.J. Park & Somn,
P.0. Box 949, Wellington.,

re: Irade Marks POLAROID and SOLAVOID

1. Do you know the trade mark POLAROID
used upon and in relation to sunglasses?

Yes,

2. If so, how long have you known it?

A <roano

In the Supreme
Court of iew
Zealand

No,21,

Affidavit of
Leonard Talfoxrd
Mitchell for
{pplicant
(Respondent )

8th June 1971

No.,22

Exhibit "A" to
Affidavit of
Leonard Talford
Mitchell sworn
gth June 1971
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Exhibit "A" to
Affidavit of - Y,
Leonard Talforxd
Mitchell sworn

8th June 1971

- continued

38.

If you associate'sunglasses sold under
and by reference to the trade mark
POLAROID with a particular company,

please indicate the name of that company..

Polarizers (N.Z.) Ltd.
N.Z. Optical

If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the trade
mark POLAROID, please indicate the types
of advertising.

Weekly News
Have you conducted any advertising in
relation to sunglasses sold under or by
reference to the trade mark POLAROID?
Please give details.

No.

- Do you know the trade mark SOLAVOID used

on or in relation to sunglasses?

Yes.
Do the sunglasses known to you and sold
under and by reference to the trade mark
SOLAVOID have polarising lenses?

Not:all Solavoid Sunglasses have
Polarized Lenses

How long have you known the trade mark
SOLAVOID?

Two years
If you associate sunglasses sold underxr
or by reference to the trade mark
SOLAVOID with a particular company,
please give the name of that company

Solavoid International

10

20

30
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10.

11.

12.

13.

39.

If you are aware of any advertising
conducted in respect of sunglasses sold
under or by reference to the trade mark
SOLAVOID, please indicate the types of
advertising.

Radio
Please indicate briefly the nature of
the business carried out by you or your
company .

Pharmacy
What would be the average number of
assistants employed by you or your
company who might handle sunglasses?

Male 2 Female 7
Please provide:
(a)  your full name:

Leonard Talford Mitchell

(b)  the full name of your company or
firm:

Boots The Chemists N.Z. Ltd.
104 Queen St. Auckland.

(¢) your position in the company or
firm: - '

Assistant Manager

(d) the length of time you have held
“the present position: -

" Two years

(e) the length of time you have been

connected with the type of business

in which you are currently
engaged:

Twenty-five years

In the Supreme
Court of New
Zealand

No22
Exhibit "A" .to
Affidavit of
Leonard Talford

Mitchell sworn
8th June 1971

~ continued
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Affidavit of
Robert William
Pollok for
Applicant
(Respondent)

10th June 1971

No.24

Exhibit "A" to
Affidavit of
Robert William
Pollok sworn
10th June 1971

40.

No. 2

AFFIDAVIT OF ROBERT WILLIAM POLLOK

I, ROBERT WILLTAM POLLOK of Ihvercargill,
Chemist, make oath and say:

1,  DURING March 1971 I received from

Messrs. A.J. Park & Son, Solicitors & Patent
Attorneys of 140-150 Lambton Quay, Wellington,

a typewritten questionnaire. I caused the

said questionnaire, when completed, to be
returned by post to Messrs. A.J. Park & Son.

The original questionnaire is now produced to 10
me and marked "A",

2. THE said questionnaire was completed by
myself and the answers to the respective
questions as stated therein were, at the time
they were made, and are, to the best of my
knowledge and belief, true and correct.

SWORN at Invercargill)
this 10th day of June )
1971 before me : )

"Robert W. Pollok"

[Signature Illegiblel 20

A Solicitor of the Supreme Court
of New Zealand

No, 2u nA
QUESTIONNATRE

from Messrs. A.J. Park & Son

P.O., Box 949, Wellington
re: TIrade Marks POLAROID and SOLAVOID

1. Do you know the trade mark POLAROID
used upon and in relation to sunglasses?

Yes
2. If so, how long have you known it? 30

Many years estimate approximately
thirty years
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20

30

)+1.

If you associate sunglasses sold under
and by reference to the trade mark
POLAROID with a particular company,
plegse indicate the name of that company.

N.Z. Optical (Wholesale) Ltd.
and several wholesale drug companys

If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the trade
mark POLAROID, please indicate the types
of advertising.

Display material
Have you conducted any advertising in
relation to sunglasses sold under or by
reference to the trade mark POLAROID?
Please give details.

No.

Do you know the trade mark SOLAVOID used
on or in relation to sunglasses?

Yes
Do the sunglasses known to you and sold
under and by reference to the trade mark
SOL.VOID have polarising lenses?

I understand this to be so.

How long have you known the trade mark
SOLAVOID?

Two or three years

If you associate sunglasses sold under
or by reference to the trade mark
SOLAVOID with a particular company,
please give the name of that company.

In the Supreme
Court of New
Zealand .

No.24.
Exhibit "A" to
Affidavit of
Robert ‘William

Pollok sworn
10th June 1971
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« continued

10.

11.

12.

13.

42,

If you are aware of any advertising
conducted in respect of sunglasses

sold under or by reference to the trade
mark SOLAVOID, please indicate the
types of advertising.

Please indicate briefly the nature of
the business carried out by you or
your company.

Retail Pharmacy
What would be the average number of 10
assistants employed by you or your company
who might handle sunglasses?

Male 1 Female 2
Please provide:
(a) your full name:

Robert William Pollok

(b) the full name of your company
or firm:

Pollok's Pharmacy

(¢)  your position in the company or 20
firm:

Proprietor

(d) the length of time you have held
the present position:

Thirty years
(e) the length of time you have
been connected with the type
of business in which you are
currently engaged:

Forty-two years 30
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43.

No., 2
AFFPIDAVIT OF TAN FRANCIS SCOTT

Ls IAN FRANCIS SCOTT of Queen Street,
Waimate, Chemist make oath and says:

2. THE

le__ DURING March 1971 I received from
Messrs. A.J. Park & Son, Solicitors & Patent
Attorneys of 140-150 Lambton Quay, Wellington,
a typewritten questionnaire., I caused the
said questionnaire, when completed, to be
returned by post to Messrs. A.J. Park & Somn.
The original questionnaire is now produced to
me and marked "A",

said questionnaire was completed by
myself and the answers to the respective
questions as stated therein were, at the time
they were made, and are, to the best of my
knowledge and belief, true and correct.

SWORN at Waimate this )

29th day of June 1971 g "TI.F. Scott"

" before me

"R.T. Hendersop"

4 Solicitor of the Supreme Court
of New Zealand

No. 26 nan

UESTIONNATRE

from Messrs. A.J. Purk & Son,
P.0, Box 949, Wellington

re: Trade Marks POLAROID and SOLAVOID

1. Do you know the trade mark POLAROID used
upon and in relation to sunglasses?

Yes
2. If so, how long have you known it?

Since 1953 at least

In the Supreme
Court of New
Zealand

N0W25

Affidavit of
Ian Francis
Scott for
hpplicant
(Respondent )

29th June 1971

No.26

Exhibit “"A" to
Affidavit of
Ian Francis
Scott sworn
29th June 1971
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Exhibit "A" to
Affidavit of
Ian Francis
Scott sworn
29th June 1971

= continued

4.

If you associate sunglasses sold under
and by reference to the trade mark
POLAROID with a particular company,
please indicate the name of that company

POLAROID Corporation U.S.A. have

been familiar for many years with

the work of Dr Alfred Land and his
researches into colour vision etc.

Have never had any doubts as to the
name POLAROID being an absolute 10
trade name and consequently always

have adhered to strict division

between POLAROID and any other
polarized lens etc.

If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the trade
mark POLAROID, please indicate the
types of advertising.

Only that in which the name, green 20
and blue colour, used on cardboard
containers and leaflets such as

those issued to the agents and

Polaroid Corporation, Cambridge,

Mass.

Have you conducted any advertising in
relation to sunglasses sold under or by
reference to the trade mark POLAROID?
Please give details

Only window displays in which 30
the name POLAROID is an integral

part of the theme which always

mentions “POLAROID BRAND"

sunglasses and have never-

attempted to mislead that any

lens was polarized until the

appearance on the market of UVEX

and POLARIZED of Vergo. I

always make sure that the name

POLAROID is understood by 40
customer in any sale. '



6.

10
7.
8.
9.

20
10.
1.

30

45

Do you know the trade mark SOLAVOID

used on or in relation to sunglasses?

No., I have never heard, seen or
otherwise been aware of such a
name. I vaguely recall in the
early fifties an expensive POLAROID
sunglass which I think was made in
France at that time and were

called SOLAMAR? POLAROID. I have
never seen them in the last 12-19
years.

Do the sunglasses known to you and sold
under and by reference to the trade
mark SOLAVOID have polarising lenses?

Do not know

How long have you known the trade mark
SOLAVOID?

Never before today heard the name

If you associate sunglasses sold under
or by reference to the trade mark
SOLAVOID with a particular company,
please give the name of that company.

—

If you are agware of any advertising
conducted in respect of sunglasses

sold under or by reference to the trade
mark SOLAVOID, please indicate the
types of advertising.

Please indicate briefly the nature of
the business carried out by you or
your company.

Pharmacy

In the Supreme
Court of New
Zealand

P ———
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Exhibit "™A" to
Affidavit of
Ian Francis
Scott sworn
29th June 1971
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- continued

46,

What would be the average number
of assistants employed by you or
your company who might handle
sunglasses?

Male 1

Please provide :

Female 1

(a) your full nanme
Ian Francis Scott M.D.S.

() the full name of your
company or firm: 10

I.F. Scott, Chemist,
Queen St. Waimate.

(¢) your position in the company
or firm:

Sole Prop. and
Manager

(d) the length of time you have
held the present position:

20 years in 3 different
Jocalities in the 8. 20
Island

(e) the length of time you have
been connected with the type
of business in which you are
currently engaged:

27 years
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47,
No, 27

*

AFFIDAVIT OF PETER MICHAEL LUXFORD

I, PETER MICHAEL LUXFORD of Wellington,
Solicitor, make oath and say as follows :

1. I AM a Solicitor employed by the firm of
Messrs. A.J. Park & Son, Solicitors & Patent
Attorneys of Wellington which firm has been
responsible for the collection of evidence in
affidavit form from traders within New Zealand
to be filed in support of the application to
remove from the register, New Zealand Trade
Mark Registration No. B 82513. I am familiar
with my firm's file in this matter and I am
authorised to make this affidavit.

2. ON THE 8th February 1971 my firm sent
to thirty retail traders throughout New
Zealand a letter in the form now produced to
me and marked “"PML 1" accompanied by a
questionnaire in the form now produced to me
and marked "PML 2" and over the following two
months thirteen answered questionnaires were
received by my firm.

3. ON 29th April 1971 my firm sent a
reminder letter in the form now produced to
me and marked "PML 3" accompanied by a further

copy of the said questionnaire to the seventeen

traders from whom answered questionnaires had
not been received at that date. During the
following month a further six answered
questionnaires were recceived by my firm.

Y, FOLLOWING receipt of the said answered
questionnaires each was attached to a form

of affidavit verifying the truth of the answers

and returned to the trader concerned under
cover of a letter in the form now produced to
me and marked "PML 4",  Subsequently, eleven
completed affidavits were received by my firm
and have been filed in these proceedings.,

In addition, my firm received letters
indicating that two traders who had ansyered
the questionnaire forms did not wish to
proceed with the completion of affidavits

In the Supreme
Court of New
Zealand

No.27

Affidavit of
Peter Michael
Luxford for
hpplicant
(Respondent)

1st November
1971
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No.28

Exhibit "PML 1"
to Affidavit of
Peter Michael
Luxford sworn
1st November
1971

l'|'86

and an enquiry from a third trader seeking
information as to the background of the case
in which the affidavit would be used.

These letters and the unsworn answered-
questionnaire may be inspected at the

office of the applicant's Solicitors. No
communications were received from the
remaining traders.

SWORN at Wellington g
this 1st day of
November 1971 before ) "p, Luxford"
me $ )
“"G,BE, Tanner"
A Solicitor of the Supreme Court
of N
No. 28 “pML 1"
A. J. PARK & SON
8 February 1971
Dear Sir
re: rade M s POLAROID
SOLAVOID

We are representing Polaroid
Corporation of the United States of America
in connection with a trade mark matter for
which we require evidence from independent .
retail traders concerning the reputation
and use in New Zealand of the trade mark
POLAROID, and similarly of the name SOLAVOID,

The representatives in New Zealand of
Polaroid Corporation, Polarizers (New
Zealand) Limited, have provided us with
your name and address and have suggested that
you may be prepared to assist, along with a
considerable number of others, by providing
answers to the questions set out in the
attached form of questionnaire,

10

20
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It is our intention that the answers,
when received will be embodied in a short
form of affidavit verifying the truth of the
answers, which then will be returned to
you to be signed formally.

We trust that you will be prepared to
provide us with assistance and we look forward
to the return of the cnswered questionnaire
in the stamped addressed envelope provided
at your early convenience.

Yours faithfully,
A.J. PARK & SON.

per:
No. 29 upML 2"
QUESTIONNATRE

from Messrs., A.J. Park & Son,

P.0, Box 949, Wellington.,
re: Trade Marks POLAROID and SOLAVOID

1 Do you know the trade mark POLAROID used
upon and in relation to sunglasses?

2. If so, how long have you known it?

3. If you associate sunglasses sold under
and by reference to the trade mark
POLAROID with a particular company,
please indicate the name of that company,

4, If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the
trade mark POLAROID, please indicate
the types of advertising.

5. Have you conducted any adveetising in
relation to sunglasses sold under or
by reference to the trade mark
POLAROID? Please give details.,

In the Supreme
Court of New
Zealand

No,28

Exhibit “PML 1%
to Affidavit of
Peter Michael
Luxford sworn
1st Novembex
1971
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10.

1.

12,

13.

50.

Do you know the trade mark SOLAVOID
used on or in relation tc sunglasses?

Do the sunglasses known to you and

sold under and by reference to the trade

mark SOLAVOID have polarising lenses?

How long have you known the trade
mark SOLAVOID?

If you associate sunglasses sold under
or by reference to the trade mark
SOLAVOID with a particular company,
please give the name of that company.

If you are aware of any advertising
conducted in respect of sunglasses

sold under or by reference to the trade
mark SOLAVOID, please indicate the
types of advertising.

Please indicate briefly the nature of
the business carried out by you or your
company.

Vhat would be the average number of
assistants employed by you or your
company who might handle sunglasses?

Male Female

Please provide :
(a) your full name:

(b) the full name of your company
or firm:

(e) your position in the company
or firm:

(d) the length of time you have
held the present position:

(e) the length of time you have
been connected with the type
of business in which you
are currently engaged:

10

20

30
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51,
No, 30
“PML 3"
A. J. PARK & SON
29 April 1971

Dear Sir,

re: Trade Marks POLAROID and
SOLAVOID

With o:r letter of 8 February 1971, we
forwarded to you a form of questionnaire
which we asked you to complete and return to
us to assist in the collection of evidence
concerning the reputation and use in New
Zealand of the above trade marks.

To date we have not received a completed
questionnaire from you and in case this has
been mislaid we enclose a further copy with
a stamped addressed envelope for return.

We shall be most grateful if you would
assist us by completing thc enclosed form
and returning it as soon as it is convenient
to you. '

Yours faithfully,
A. J. PARK & SON.

Per:

No. 31
"PML Lt
A. J. PARK & SON

Dear Sir,
re: Trade Marks POLAROID and SOLAVOID

We have now prepared an affidavit
verifying the information which you were
good enough to provide and we enclose this,
together with the questionnaire which you
completed.

In the Supreme
Court of New
Zealaqd

No,30

Exhibit "PML 3"
to Affidavit of
Peter Michael .
Luxford sworn
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No,.32

Third Affidavit
of Walter
William
Brackenridge
for /pplicant
(Respondent )

26th February
1973

52,

It will be necessary for the affidavit
to be signed personally before a Solicitor,
who must also complete the exhibit note on
the attached questionnaire. Please ensure
that your full name and address are inserted
in the space provided at the beginning of
the form.

We shall be most grateful for your
assistance in completing these documents and
if it is necessary to incur costs in
engaging a Solicitor to witness your
signature they will be met by this firm.

A stamped addressed envelope is
enclosed for quick return of the completed
documents.

Yours faithfully,
A._J. PARK & SON

Per:

No. 32

TEIRD AFFIDAVIT OF WALTER WILLIAM
BRACKENRIDGE

I, WALTER WILLIAM BHANCKENRIDGE of
Wellington, Company General Manager, make
oath and say as follows:

1. I am General Manager of Polarizers
(N.Z.) Limited and I have made two previous
affidavits which were sworn on the 20th day
of January 1971 and the 29th day of
November 1971 respectively and filed herein.

2. I have read the . affidavits filed in

these proceedings on behalf of the Respondent.

3, IN paragraph 4 of his affidavit
Royce Langdon Barclay states that he
elieves the owner of the trade mark
POLAROID to be Polarizers (N.Z.) Limited
and in paragraph 3 of his affidavit Donald
John Morrison states that he believes the

10
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53.

owner of the trade mark POLAROID is Polarisers In the Supreme
International Limited. I do not know what Court of New
has lead these two pharmacists into their Zealand
mistaken belief but I can only assume that they

have confused ownership of the trade mark :
with source of supply of sunglasses sold in No,32

New Zealand under the trade mark POLAROID. ’
The sunglasses themselves, all the swing Third Affidavit

tags attached thereto, all »rinted packaging of Walter
and almost all advertising relating to POLAROID william

sunglasses clearly bear a statement that the Brackenridge
trade mark POLAKOID is the registered trade for /pplicant
mark of Polaroid Corporation. There is now (Respondent )
produced to me and marked "A" a typical swing ‘

tag that 1s attached to POLAROID sunglasses 26th February
which clearly incorporates a statement as to 1973
proprietorship of the trade mark POLAROID,

There is now produced to me and marked "BY = continued

a cardboard carton typical of those used for
the packaging of POLAROID sunglasses in New
Zealand which bears the same statement of
proprietorship and there is now produced to

me and marked "C" a vinyl pouch for sunglasses
which has moulded on to it the statement
concerning ownership of the trade mark
POLAROID. The same statement of proprietor-
ship appears in the advertisements for POLAROID
sunglasses exhibited to my first affidavit
sworn on the 20th day of January 1971.

L, IN paragraph 17 of his affidavit

Elder Frederick Masson states that New
Zealand representativecs of the "Polaroid
Company" have been apt to change. It is
correct that there has been one change in the
New Zealand representative of Polaroid
Corporation which took place upon the incor-
poration of my company, Polarizers (N.Z.)
Limited which replaced Arthur Cocks & Company
(N.Z.) Limited as New Zealand representative
of Polaroid Corporation in 1956. From time
to time certain wholesale distributors in

New Zealand have ceased distributing POLAROID
sunglasses and on some occasions subsequently
recomnmenced distribution but these changes

in wholesaling have not resulted from any
change in the New Zealand representative for
Polaroid Corporation.
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Zealand
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Third Affidavit
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26th February
1973

- continued

5k,

D IT 4is inferred in the afiidavits of
Donald John Morrison (paragraph 8) Peter
Robinson (paragraph 14%) Charles Baird Quay
(paragraph 7) Rcyce Langdon Barclay
(paragraph 10) Bryan Carroll Pearson
(paragraph 7) Douglas Leslie Grant
(paragraph 11) that the trade mark POLAROID
in New Zealand is regarded by some people as
a generic name for certain types of sun-
glasses rather than a trade mark indicating
the goods of one particular manufacturer.

If this is the case it merely confirms to

me the reputation enjoyed by the trade mark
POLAROID in New Zealand and increases the
likelihood of confusion arising from the use
of marks similar in sound or appearance by
competitors. Certainly any misapprehension
as to the true significance of the trade
mark POLAROID has not been caused or
contributed to by the proprietor of the trade
mark or by my company as the New Zealand
representative of Polaroid Corporation.

At all times considerable care has been
exercised in correctly marking labels and
packaging in order that a clear indication
is given that POLAROID is a registered

trade mark.

6. IN paragraphs 2 and 1% of his affidavit
Peter Robinson refers to a number of brand
names or trade marks used in rélation to
sunglasses sold by his department of the
retail store of James Smith Limited and
includes & reference to a word POLARFLEX.
I am aware that there has been small and
sporadic distribution in New Zealand of a
brand of sunglasses emanating from Italy
under the word or name POLARFLEX, I have
never encountered these sunglasses in
significant quantities in the New Zealand
market but should I do so, I would be
concerned at the obvious conflict with the
trade mark POLAROID.

7 IN paragraph 9 of his affidavit Elder
Frederick Masson makes reference to an
alleged trade mark POLAREX used on sun-
glasses in New Zealand. I believe these
are the same sunglasses as are referred to
in paragraphs 19 and 20 of Ernest Leslie
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Watson's affidavit as being sold in New Zealand In the Supreme
under the name SPOLAREX, with the "S" Court of New
represented inconspicuously. On two occasions Zealand

at the request of Polaroid Corporation I have
investigated the New Zealand market to ascertain
the quantities of sunglasses offered under the No.32
name POLAREX or SPOLAREX but on each occasion

I have not located any. I am satisfied that Third Affidavit

sales of such sunglasses have been in of Walter
insignificant quantities. An application was William
made to register the trade mark SPOLAREX but Brackenridge
following threatened opposition from Polaroid for /pplicant
Corporation it is being withdrawn. (Respondent )
SWORN at Wellington ) 26th February
this 26th day of 1 . u 1973
February 1973 before ) W.W. Brackenridge

me 3 ) - continued

"A.A.T, E11is"

A Solicitor of the Supreme Court
of New Zealand




In the Supreme
Court of New
Zealand

No,33

Affidavit of
Ernest Leslie
Watson for
Respondent
(Appellant)

30th March 1972

56.

No. 33
AFFIDAVIT OF ERNEST LESLIE WATSON

L, ERNEST LESLIE WATSON of Auckland, make
oath and say as follows :

1. 1 am a Director of Hannaford & Burton
Limited, (hereinafter called "“my company")

a New Zealand company, having its registered
office at 705 Rosebank Road, Avondale,
Auckland, New Zealand.

2. I am authorised by my company to make
this arffidavit.

MY company was incorporated on 31st
March 1938 and has been continuously engaged
in business from this date as manufacturers!
agents, importers and optical wholesalers.,

4, MY company does not engage in
manufacturing on its own behalf but has
products made to its order.

5. AMONG the products of my company are
sunglasses which are sold under my company's
trade mark SOLAVOID, The trade mark SOLAVOID
was first used by my company in relation to
sunglasses about January 1968. The trade
mark SOLAVOID has been applied to the sun-
glasses themselves, to display stands
supplied to retailers, to the boxes and

other forms of packaging in which they have
been sold and to swing tickets and other
labels used from time to time. There is
produced to me and marked "ELW/1" an envelope
containing a pair of SOLAVOID sunglasses and
a selection of swing tickets and packaging
used in connection with the sunglasses.

6. MY company has reglstered its trade
mark SOLAVOID under the provisions of the
Trade Marks Act 1953.

2 THE majority of sunglasses sold under
the trade mark SOLAVOID sre made to the order
of my company by Optical Manufacturing Company
Limited, a New Zealand company of 705
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Rosebank Road, Avondale, Auckland, a subsidiary
of my company incorporated on 1st October
1963 in which my company holds 39,999 of

the 40,000 $2.00 shares. The remainder of
sunglasses sold under the trade mark SOLAVOID
are manufactured by various overseas
manufacturers to the order of my company.

In some cases the overseas manufacturers
apply the trade mark SOLAVOID to the glasses
as instructed by my company. In all cases
my company attaches a swing ticket carryving
the trade mark SOLAVOID to each pair of
glasses and also places most pairs of glasses
in a box or case carrying the trade mark
SOLAVOID,

8. THE sunglasses of my company carrying
the trade mark SOLAVOID are sold in approxima-
tely 1200 retail outlets in the main centres
and country towns throughout New Zealand.

The said sunglasses are sold to the public

by such businesses as pharmacists, optometrists,

sports goods stores, department stores.

Among well known retailers of my company's
sunglasses are James Smith Limited and
Kirkcaldie & Stains Limited of Wellington.
Farmers Trading Co.Ltd. of Auckland and other
centres, and Haywrights Ltd. in the four
main centres.,

9. SUNGLASSES sold under the trade mark
SOLAVOID are distributed to the trade by
Solavoid International Limited, a subsidiary
of my company incorporated on 23rd January
1968 in which my company holds 499 of the

500 $1.00 shares, except that optometrists

are supplied with SOLAVOID sunglasses directly
through my company.

10. THE sunglasses sold under the trade
mark SOLAVOID first went on sale to the public
in September 1968.

11 approximate number and value of
sunglasses sold under the trade mark SOLAVOID

from 1968 to the present is 280,195 whose

retail value is approximately $1,000,000.

THE
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Affidavit of
Ernest Leslie
Watson for
Respondent
(/ippellant)

30th March 1972
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12. THE sale of sunglasses under the trade
mark SOLAVOID has been assisted by advertising
and promotional material issued by or on
behalf of my company. The amount expended

by my company in advertising and promoting

in the period January 1968 to December 1971

is approximately $21,000. There is produced
to me and marked "ELW/2" some samples of

this advertising and promotional material.

13. BY reason of extensive sales of sun- 10
glasses sold under the trade mark SOLAVOID

and by reason of the advertising and other
promotional material issue& by or on behalf of

my company the trade mark SOLAVOID is well '
and favourably known to the trade and public

in New Zealand and is a valuable asset of my
company.

14+,  THROUGHOUT the period that my

company's sunglasses sold under the trade

mzrk SOLAVOID have been on sale in New 20
Zealand, sunglasses carrying the Applicant's

trade mark POLAROID have been sold in New

Zealand. I have never received any

complaint of confusion between the goods from

the trade or the public made to my company or

to my company's distributors, Solavoid
Internctional Limited. Neifher has any

employee of my company or Solavoid

International Limited informed me that he ‘

has received such a complaint. To the best- 30
of my knowledge no order for POLAROID sun-

glasses has ever been forwarded to my company

or to my company's distribufors in error

rather than to the Applicant or to Polarizers

(New Zealand) Limited.

19, MY conpany's trade mark SOLAVOID was

built up by the combination and telescoping

of the words "SOL", the Latin word for sun,

and the English word "AVOID" meaning to shun,
escape, evade. The idea suggested by 40
my company's mark is '"'sun avoid" or "avoid

the sun". Such an idea is completely

absent in the trade mark POLAROID which

suggests the idea of polagrising.




10

20

30

40

59.

16, BEFORE lodging application to register
SOLAVOID ag a trade mark my company paid a

fee to the Commissioner of Trade Marks for
the Commissioner's advice under Regulation 103
of the Trade Marks Regulations 1954 as to
whether the mark SOLAVOID was eligible for
registration in itself and also as to whether
there were any trade marks already on the
register likely to prevent or hinder
registration of SOLAVOID., In a letter dated
28th September 1966 the Assistant Commissioner
of Trade Marks advised that the trade mark
SOLAVOID was eligible for registration in
Part B of the Register and that there was no
existing registration of trade mark likely

to conflict with SOLAVOID. There is
produced to me marked "ELW/3" a certified copy
of the letter of 28th September 1966,

17 ON 21st October 1966 application was
lodged under number B82513 to register
SOLAVOID and the mark proceeded to registration.
No marks belonging to other traders were

cited against the application as confusingly
similar marks already on thc Register and in
particular trade marks 38381 and 42821 of
Polaroid Corporation werec not cited against
the application. There is produced to me and
marked "ELW/4" a certificate of the Assistant
Commissioner of Trade Marks setting forth
particulars of trade mark B82513,

18.  THAT with reference to paragraph 17
of the Affidavit of Walter William
Brackenridge my company acknowledges that
some of the sunglasses sold under the trzde
mark SOLAVOID incorporate polarizing lenses
and that in the past my company has made use
of such descriptive terms as "polarglass",
"polarplastic", and "polarclip" in relation
to these goods., Polaroid Corporation has
raised objection to these descriptive terms.
My company has been informed by its Patent
Attorneys that it is entitled to use these
terms without infringing any rights of
Polaroid Corporation but nevertheless as a
goodwill gesture to Polaroid Corporation my
company is phasing out the use of these terms
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and replacing them by fuller descriptive

terms such as "sunglasses with polarised glass
lenses" ,"sunglassecs with polarised plastic
lenses", "clip-ons with polarised plastic
lenses".

19. IT dis common practice and not a
practice confined to my company to inform
purchasers that sunglasses have polarizing
or non polarizing lenses if such is the case.
There is now produced to me and marked 10
respectively "ELW/5" and "ELW/6" an
advertisement for Zeiss Umbral Sunglasses
wherein reference is made to "non polarizing
glass" and a swing ticket from a pair of
POLAREX sunglasses wherein reference is made
to "Polarising Test Label".

20, MY company has caused a search to be

made of the New Zealand Register of Trade

Marks by my company's trade mark attorneys

to ascertain if apart from the applicant's 20
registrations for POLAROID there were any

marks derived from the words '"Polar" or

"Polarize" registered in Class 9, the class

that covers inter alia sunglasses and

polarised lenses. My company'!s trade mark
attorneys have advised that apart from

POLAROID there are no other marks derived

from "Polar" or "Polarizehin Class 9.

However I am aware that the word POLAREX is

at present in use as a trade mark in respect 30
of sunglasses which are available in some
pharmacies and department stores including
Kirkcaldie & Stains Limited, Wellington.

The swing ticket of a pair of POLAREX

sunglasses is attached and marked "ELW/6",

I draw attention to the fact thut on the swing
ticket, there is an outline of the letter "S“
before the “"P" in POLAREX which is virtually
invisible at distances beyond two feet.

Although I have examined a number of 40
POLAREX swing tickets I have never

encountered one where the letter "S" has

been printed to give it the same prominence

as the word POLAREX,
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21, A search of the British register

of Trade Marks revealed the following "Polar"
trade marks registered in Class 9 in the
present International classification or old
Class 8 both of which classes cover inter

In the Supreme
Court of New -
Zealand

No¢33
Affidavit of

alia sunglasses.

Emest Leslie

Watson for

POLASCRENE 0ld Class 8 Kodak Limited Respondent
Regd. 28.9.36 Photographic cameras  Kodak House, (fppellant)
No. 571890 and accessories there- Kingsway 30 March 1972
T.M.J.3063/1526 for included in London. W.C,2 )

Class 8 - continued
POLAROID New Class 9 Polaroid Corp.
Regd. 18.8.39 Materials specially 730 Main Street,
No., 608812 prepared for use in Massachusetts,
T.M.J.3245/562 the polarisation of U.S.A.

light
POLAROID New Class 9 Polaroid Corp.
Regd. 19.4.50 Photographic apparatus
No. 688363 and parts thereof and
T.M.J.3834/1071 fittings thereof

included in Class 9;

television screen filters,

stereoscopic viewing

devices, eyeshades,

goggles, eyeglasses,

sunglasses, light filters

for optical apparatus,

polariscopes and variable

density viewing devices;

cases for caneras; but not

including lenses or any goods

of the same description as

lenses.
POLARVITE New Class 9 Amector Limited
Regd. 23.10.52 Optical lenses and 76 Cross Street,
T.M.J.3887/1102 optical filters Manchester
POLAROTRACE New Class 9 Southern
Regd. 9.8.56 Electric apparatus and Instruments Ltd.,
No. 756481 instruments included Frimley Road,
T.M.J.4116/558 in Class 9; calculat- Camberley,

ing machines, checking Surrey
(supervisions apparatus;
and parts of all these

goods included in
Maca Q.
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POLAROID New Class 9 Polaroid
Regd. 25.11.57 Signal genera- Electronics
No. 798385 tors, microwave Corp.,
T.M.J.4326.989 receivers, 43-20, 34th
spectrum analy- Street,
sers, power- Long Island,
measuring New York,
devices, U.S.A.
attentuators
klystron tubes o 10

and signal analyzing
devices, all being
electronic testing
and measuring
apparatus and
instruments; and
parts and fittings
therefor included in
Class 9.

There is now produced to me and marked “ELW/7" 20
a certified copy of the Trade Mark 3887/1102
above referred to.

22, THAT in paragraph 3 of the Affidavit

of Walter William Brackenridge it is stated

that a South African company, Polarizers
International Limited was granted a licence

in 1949 to manufacture and market sunglasses

under the trade mark POLAROID outside the

United States of America and that Arthur

Cocks & Company (N.Z.) Limited was appointed 30
marketing agent of this company and that

Arthur Cocks & Company (N.Z.) Limited

continued to import sunglasses and distribute
sunglasses in New Zealand until 1959.

The Certificates of the Commissioner of Trade
Marks identified as WWB/1 and WWB/2 attached

to the said affidavit show that in the period

1949 to 1955 Polarizers International Limited

was not entered as a permitted user of trade

marks 38281 or 42821, 40

23, IN paragraph 6 of the Affidavit of -
Walter Wwilliam Brackenridge it is stated that

in 1964 his company, Polarizers (New Zealand)
Limited, commenced assembling sunglasses

from POLAROID lenses manufactured by the
Applicant and other component parts manufactured
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in Australia and New Zealand, This continued
for a period of two years until an agreement
terminated, The Certificates of the
Commissioner of Trade Marks identified as
WWB/1 and WWB/2 attached to the said affidavit
show that in the period above mentioned when
Polarizers (New Zealand) Limited were making
sunglasses, which I assume to have carried

the trade mark POLAROID, partly from materials
obtained from others, the said Polarizers

(New Zealand) Limited was not entered as a
permitted user pursuant to Section 37 of the
Trade Marks Act of the Applicant's trade marks
Nos. 38281 and 42821 referred to in Clause 9
of the affidavit of Walter William Brackenridge.

24, T am informed by my company's Patent
Attorneys that subsequent to the date of issue
of the certificates of the Commissioner of
Trade Marks, referred to as WWB/1 and WWB/2

in the affidavit of Walter William Brackenridge,
there is the following entry on the Register

of Trade Marks in respect of Trade Marks

Nos. 38281 and L2821 -

"Reguest No. 8960 Registered User.

POLARIZERS (NEW ZEALAND) LIMITED, of

5-7 Willeston Street, Wellington,

New Zesland, Manufacturers and Merchants,
registered é2nd January 1971 as a
registered user in respect of light
polarizing sunglasses and sungoggles."

25 . ON 13th October 1971 applications were
lodged with the Commissioner of Trade Marks

to have my company's two subsidiaries, Solavoid
International Limited and Optical Manufacturing
Company Limited, entered as permitted users

of my company's trade marks including trade
mark B82513.

26. THAT as already stated in paragraph 9

of this affidavit some of my company's goods
have been distributed by Solavoid International
Limited since the incorporation of the latter
company in 1968, It is common practice in
trade to have goods distributed by a person
other than either the manufacturer of the
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goods or the person who is entered on the
Register of Trade Marks as the proprietor of
the Trade Mark which is used on or in relation
to the goods. There is produced to me and
marked "ELW/8" advertisements which ,
appeared in newspapers and other publications
circulating in New Zealand and wherein
reference is made to the distributor of goods
and not to the manufacturer of the goods nor
the owner of the trade mark registered in 10
respect of the goods., These advertisements
are referred to as (a) to (h) hereunder.

(a) In the advertisement for TIMEX watches
the goods are stated to be distributed
by "British Products Limited", of Glen
Innes, Auckland. The proprietor
of New Zealand Trade Mark 82988 for
the word TIMEX in respect of

“horological instruments including
watches is United States Time 20
Corporation, Waterbury, Connecticut,
U.S.A. There is produced to me and
marked "ELW/9" a Certificate of the
Commissioner of Trade Marks for New
Zealand on which is set out the entries
on the Register of Trade Marks in
respect of trade mark 42988 as evidence
that no permitted user has been
recorded.,

(b) In the advertisement for SEAGRAMS 100 30
PIPERS DELUXE SCOTCH WHISKY the
distributor is stated to be Gollin &
Co.Ltd. The proprietor of New Zealand
Trade Mark 74369 for the word SEAGRAMS
in respect of Whisky is Joseph E.
Scagram & Sons Inc., 375 Park Avenue,
New York, U.S.i. Therc is produced to
me and marked "ELW/10" a Certificate
of the Commissioner of Trade Marks for
New Zcaland on which is set out the 40
entries on the Register of Trade Marks
in respect of trade mark 74369 as
evidence that Gollin & Co.Ltd. is not
recorded as a permitted user.
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(d)

(e)

(f)

5.

In the advertisement for JOHNNIE WALKER In the Supreme
SCOTCH WHISKY T.G. Macarthy Ltd. is Court of New
stated to be distributors for Wellington Zealand
and several other areas. The proprietor
of New Zealand Trade Mark 8875 in respect
of "whisky" is John Walker & Sons Limited, No.33
St. James' Street, London, England. I

am informed by my company's trade mark Affidavit of
attorneys and believe that T.G. Macarthy  Ernest Leslie
Ltd., is not recorded as a permitted Watson for
user of New Zealand Trade Mark 8875 Respondent
for the words JOHNNIE WALKER and the (4ppellant)

device of a man.
30th March 1972
In the advertisement for OLD CROW Whisky
the goods are stated to be distributed « continued
by W. & R. Smallbone Limited. I am
informed by my company's trade mark
attorneys and believe that W. & R.
Smallbone is not recorded as a permitted
user of Trade Mark 89121 for the words
"OLD CROW" for "wines, spirits and liquors".

Iin the advertisement for DUX Toilet
Fittings the New Zealand distributors are
stated to be "Plumbers Agency Division
(Div Plumbers Ltd)"™. The proprietor of
trade mark 93968 for the word DUX in
respect of building and plumbing supplies
in Class 19 is DUX Engineers Limited,
Lower Hutt. I am informed by my
compaeny's trade mark attorneys and believe
that Plumbers Agency Division (Div
Plumbers Ltd.) is not reccorded as a
permitted user.

In the gdvertisement for SKIL SHER Power
Tools the goods are stated to be
distributed by "The Steel and Tube
Compeny of New Zealand Limited". The
proprietor of New Zealand Trade Mark
68218 for the word SKIL in respect of
power driven tools etc. is Skil Corporation
of Chicago, Illinois, U.S.A. I am
informed by my company's trade mark
attorneys and believe that Skil-Sher
Pty. Limited of Melbourne, Australia,

is entered as a permitted user. The
Steel and Tube Company of New Zealand is
not entered as a permitted user.
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(g) In the advertisement for PEUGEOT cars
the cars are stated to be distributed
by Campbell Motor Imports Ltd. I
am informed by my company's trade mark
attorneys and believe that the word
PEUGEOT is not registered as a trade
mark in New Zealand. It is my
belief that it is the trade mark of a
French manufacturer of motor vehicles,
Since there is no registered trade 10
mark there can be no permitted user of
the trade mark under the Trade Marks
Act 1953+

(h) In the advertisement for SCANIA trucks
the sole New Zealand distributor is
stated to be Swedish Motors Ltd. I
am informed by my company's trade mark
attorneys and believe that the word
SCANIA is not registered as a trade
merk in New Zealand. It is my 20
belief that it is the trade mark of a
Swedish manufacturer of motor vehicles.
Since there is no registered trade mark
there can be no permitted user of the
trade mark under the Trade Marks Act

1953..

27 I am aware that the word GLAREAVOID,

wnich like my company's trade mark SOLAVOID
employs the syllable "AVOID", is in use as a
trade mark in Australia in respect of sun- 30
glasses. There is produced to me and

marked "ELW/11" an envelope containing a

card of one of the representatives of

Optical Manufacturing Co. Pty. Ltd.,

showing user of the mark.

SWORN at Auckland
this 30th day of
March 1972 before

)
g "E.L, Watson'".
me : )

"R.A., Fisher™- 40

A Solicitor of the Supreme Court
of New Zealand
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AFFIDAVIT OF DENNIS BRYANT ALLEN

LI, DENNIS BRYANT ALLEN, of Waitara, make oath
and say as follows :

1. 1 am a principal shareholder in Allen
& Budden Limited, Chemists, 20 McLean Street,
Waitara, hereinafter called "“my pharmacy".

2. I have been qualified as a pharmacist
for 31 years.

3. MY pharmacy employs a staff of 5 and
is patronised by approximately 1500 customers
each week.

L,  SUNGLASSES carrying the trade mark '
POLAROID have been sold in my pharmacy for
25 years, that is since 1946.

5. _SUNGLASSES carrying the trade mark
SOLAVOID have been sold in my pharmacy for
five years.

6, ALL Poluroid sunglasses that I have sold
have polarised lenses which lenses are almost
exclusively made of plastic. Most Solavoid
sunglasses that I have sold do not have
polarised lenses. Solavoid sunglasses

having polarised lenses mainly have glass
rather than plastic lenses.

2o IN " my pharmacy all sunglasses including
Polaroid sunglasses, Solavoid sunglasses and
sunglasses sold under various other trade

marks or brands are displayed on three separate
display stands from which customers may select
the sunglasses suited to thelr requirements.

It is my practice to mix the various brands

on the stands.

8. I ‘have never experienced any confusion
between the trade marks Polaroid and Solavoid.
To me these identification marks are quite
different. Polaroid suggests a scientific
process of splitting light with prisms.
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6.8 L

Solavoid conjures up the Latin word of "“sun"
znd the word "avoid". In zll cases Polaroid
and Solavoid sunglasses are received from the
distributors with a swing ticket which is
coloured green, white and blue in the case

of Polaroid sunglasses and in no way
resenbles the swing tickets attached to
Solavoid sunglasses. In nany cases the
respective trade marks Polaroid and Solavoid
are also written on the temple of the
sunglasses.

9. NO member of the public has ever
complained to me that he or she has been
confused between the words Polaroid and
Solavoid. No member of my staff has ever
mentioned to me that he or she had received
a complaint from a member of the public
regarding alleged confusing similarity
between the words Polaroid and Solavoid.

10, IN the last 3 years my pharmacy has
sold about 952 pairs of sunglasses each
year., The majority were sunglasses having
non-polarised lenses and most were sold in
the period extending between November and
March.,

11 I am aware the Polaroid sunglasses
are advertised on television but I am not
awgre of any advertising of Solavoid sun-
glasses in newspapers, periodicals or on
radio or television.

12, FROM serving customers in my shop I
believe that most purchase sunglasges more
especially because the style appeals to them
rather than because the sunglasses carry a
particular trade mark.

13 MOST of the sunglasses sold by my
pharmacy over the last five years have been
those having non-polarised lenses.

However among sunglasses having polarised
lenses my pharmacy sells more Polaroid sun-
glasses than Solavoid sunglasses.

10
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14, POLAROID sunglasses are distributed In the Supreme
to my company by J. Yock & Co. Auckland, Court of New
and Shardand & Co. Auckland. Solavoid Zealand
sunglasses are distributed to my company by

Solavoid International Limited. I No.34

associate the trade mark Solavoid with
Solavoid International Limited and the trade Affidavit of

mark Polaroid with Polaroid Company. Dennis Bryant
Allen for
SWORN at Waitara g %wmxm)
this 17th day of "D.B. Allen® lppellant
Iﬁgr?l 1972 before g | 17th fApril 1972

= continued
"y .N. Brownlie"

A Soljcitor of the Supreme Court
of New Zealand

' No, 3% No.35
AFFIDAVIT OF ROYCE LANGDON BARCLAY

Affidavit of

I, ROYCE LANGDON BARCLAY of Hawera, make Royce Langdon
oath and say as follows : Barclay for
Respondent
I am a gqualified Pharmacist employed (ippellant)
by Barclay Rowlands Limited trading as
Central Pharmacy of 158 High Street, Hawera, Sth May 1972

(hereinafter called ™ny company™).

2 I have been a qualified pharmacist for
22 years and have been Manager of my Company
for 17 years.

THAT opproximately 500 customers enter
the shop of my company each week, being both
regular and casual shoppers.

4, POLAROID brand sunglasses have been

sold by my company for approximately 10

years. I believe the owner of the trade
mark POLAROID to be Polarisers (N.Z.) Limited.

5. SOLAVOID brand sunglasses have been

sold by my company for approximately 5 years.
I believe the owner of the trade mark SOLAVOID
to be Solavoid International Limited.
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6. BESIDES POLAROID brand and SOLAVOID
brand sunglasses my company sells many other
brands of sunglasses, They are sold from
individual display stands.

7. MY compuny sells approximately 40O
pairs of sunglasses a year most of the salcs
being in the period November to May,

8, I have at no time experienced
confusion between the trade marks PCLAROID
and SOLAVOID.
some sm21l similarity but name confusion is
one thing that chemists particularly watch
and to my knowledge I have not encountered or
been informed of any confusion or complaints
by the public as to any similarity of the
marks POLAROID and SOLAVOID as used for
sunglasses. The term polarised is the main

point of confusion as meny think that all good

sunglasses are polarised.

9. THAT I am cware that the sale of both
POLAROID and SOLAVOID sunglasses is promoted
by advertising. I am aware of television
and magazine advertising of POLAROID brand
sunglasses and of radio and television
advertising in respect of SOLAVOID sunglasses.

10, THAT din dealing with purchasers of

sunglasses it has been my experience that while

some consider POLAROID to be a trade mark for
a specific brand of polarised sunglasses,
some members of the public areé ignorant of
the fact that "polarised" refers to a process
and not a trade mark. This ignorance is
proven by the fact that customers ask for
polaroids and frequently add that they

prefer the glass type. In fact most
Polaroid brand sunglasses have plastic not
glass lenses.

11, SOLAVOID sunglasses can be purchased
with both polarised and non polarised lenses.
Those with polarised lenses can be clearly
distinguished by an attached test label.

The majority of sunglasses sold by my
company are those with non polarised

lenses.
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12, IT has been my experience that POLAROID

brand and SOLAVOID brand sunglasses are sold
in approximately equal quantities by my
company . I consider however that the
majority of my customers who purchase sun-
glasses purchase mainly for style and price
reasons rather than for the reason that they
are of a particular trade brand.

SWORN at Hawera this )
5th day of May 1972 g "R,L. Barclay"

before me :

"Gordon D, Smart™

A Solicitor of the Supreme Court
of New Zealand

No., 36
AFFIDAVIT OF BRYANT GOLDSBURY

1, DBRYANT GOLDSBURY make oath and say as
follows :

1. 1 have been qualified as a pharmacist
for 3% years. .

2. I am the Manager of Goldsbury's Pharmacy
Limited, 185 Victoria Avenue, Wanganui,
hereinafter referred to as "my pharmacy".

A staff of seven is employed in my pharmacy.

3. SUNGLASSES sold under the trade mark
POLAROID have been stocked in my shop since
before World Wagr II. Sunglasses sold under
the trade mark SOLAVOID have been stocked in
my shop for five years. In this affidavit
I shall refer to these sunglasses as
"Polaroid" and "Solavoid" sunglasses
respectively.

L, APART from Polaroid and Solavoid sun-
glaesses various other brands of sunglasses
are sold in my pharmacy.

In the Supreme
Court of New
Zealand
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5., POLARCID and Solavoid sunglasses and
the various other brands of sunglasses are
displayed on a display stand in my pharmacy
from which purchasers may select their
requirements.

6. MOST sunglasses are sold by my
pharmacy in the summer months.

7. I am aware of advertising promoting
Polaroid sunglasses in newspapers and on
television and in the form of point of sale
display material but I am unaware of any.
advertising of Solavoid sunglasses apart
from point of sale display material.

8. I am aware that all Polaroid sun-
glusses have polarised lenses. Sorne
Solavoid sunglasses have polarised lenses
but the majority sold in my pharmacy have
non-polarised lenses. Polaroid sunglasses
may be identified by the label attached to
the sunglasses when they are displayed for
szle, Solavoid sunglasses having
polarised lenses may be identified by the
luabel attached to the sunglasses which refers
to the polarised lenses and sometimes :
includes a tester disc. To me the labels
attached to Polaroid sunglasses on the one
hand and Solavoid sunglasses on the other
hand are quite different and I have never
experienced any difficulty distinguishing
the labels., No purchaser of sunglasses
has ever complained to me that he or she was
confused between the lubels used on Polaroid
and Solavoid sunglasses. There is produced
to me and marked "BG/1" a Polaroid lsbel
and three Solavoid labels.

9, THE mgjority of sunglasses sold by my
pharmacy have non-polarised lenses. It has
been my experience in selling sunglasses that
most persons appear to purchase sunglasses
mainly because the style and price appeals

to them rather than because the sungl.usses
carry a particular trade mark,

10. MY pharmacy sells more Solavoid sun-
glasses than Polaroid sunglasses or any other
brand. I attribute this to the fact that
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Solavoid sunglasses have a wider range of
frames and lenses.

11. I have never experienced confusion

between the trade marks POLAROID and SOLAVOID,
My familjarity with the trade mark POLAROID
derives from having stocked and sold these
sunglasses over such a long period so that

it is unlikely that I would be confused by
the word SOLAVOID which to me gives a
different visual, aural and mental impression
from POLAROID, No member of the public has
ever mentioned to me that he or she was
confused between the words POLAROID or
SOLAVOID, neither has any member of my staff
mentioned to me that anyone had complained
about confusion between the trade marks
POLAROID and SOLAVOID.

SWORN at Wanganui this )

17th day of April 1972 )

before me : )
"A.W. Mazengarb"

A Solicitor of the Supreme Court
of New Zealand

Noe 37
AFFIDAVIT OF DOUGLAS LESLIE GRANT

I, DOUGLAS LESLIE GRANT, of Havelock North,
make oath and szy as follows

1. I am a qualified pharmacist and manager
and principal shareholder of Grant Pharmacy
Limited, Hastings, (hereinafter called "my
business").

2. I have carried on the business of
pharmacist at a shop (hereinafter called
"my shop") at Heretaunga Street, Hastings,
which is the main street of Hastings, for
approximately 21 years.

In the Supreme
Court of New
Zealand
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3. A staff of 2 including 1 qualified
pharmacist is employed in my shop. I
believe my shop has one of the largest sales
turnovers in Hawkes Bay and is classified in
"Neilsen Drug Index" as "a large pharmacy".
"Neilsen Drug Index" lists most pharmacies
in New Zealand as small, medium or large
according to sales turnover.

Y, ALL the goods normally obtainable in a
chemists shop including sunglcsses are sold 10
in my shop.

D SUN GLASSES carrying the trade mark
SOLAVOID have been sold in my shop for

approximately 5 years, Sunglasses carrying
the trade mark Zeiss are also sold in my
shop.

6. SUNGLASSES carrying the trade mark

Polaroid have not been sold in my shop for

over 5 years as I was dissatisfied with the
limited quantity of sunglasses the y 20
distributors of Polaroid sunglasses were

able to make available for sale in my shop.

7 OVER the last five years sunglasses to
the value of approximately $2,000 retail have
been sold in my shop each year. The value
of Solavoid sunglasses has been approximately
$1,000 each year.

8. THE sunglasses offered for sale in ny

shop are displayed on a wire frame display :

so that a purchaser can seec at a glance the 30
conplete range available, It is my normal
practice to remove swing tickets from sun-.
glasses having non-polarised lenses as these

are bulky and get in the way and are in my

opinion of no interest to purchasers, who buy
sunglasses because the style and appcarance
pleases them, In the case of glasses having
polarised lenses I retain the tag to

demonstrate the effect of polarisation.

There is produced to me and marked DLG/1 40
the tag attached to Solavoid sunglasses to
demonstrate the effect of Polarisation.
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9. MOST of the sunglasses sold in my
shop including most of the sunglasses sold

under the trade mark Solavoid have lenses that

are not polarised. I estimate that
approximately 95 per cent of all glasses
sold in my shop have non-polarised lenses.

10, MOST pirchasers appear to select
sunglasses on the basis of thelr appearance
rather than on the basis that they carry a
particular trade mark or have a particular
type of lenses but I make it a practice to
ascertain the purpose for which the sun-
glasses are to be worn such as driving,
fishing and so on and then explain to
purchasers the advantages in each case of
polarised or non-polarised lenses and I
endeavour to ensure that my staff is also
in a position to advise customers in this
way .

1. OCCASTONAILY shoppers specifically ask
for Polaroid sunglasses and in such cases I
immediately point out that Polaroid brand
sunglasses are not stocked in my shop.

My staff are instructed to do the same.
Conversation with such shoppers sometimes
indicates that they have an erroneous
impression as to the significance of Polaroid
and regard it as a generic name for all
sunglasses having polarised lenses. Such
shoppers may be satisfied with a pair of
sunglasses other than Polaroid brand sun-
glasses., In other cases the shopper is
quite clear that Polaroid is the trade mark
of one manufacturer among others who make
sunglasses having polarised lenses and that
he wishes to purchase this Polaroid brand

2nd in this case I direct the shopper to the
nearest chemist who sells Polaroid brand
sunglosses.,

12, I Dbecame aware of Solavoid sun-
glasses through meeting o representative of
Hannaford and Burton Limited at the rooms

of my brother who is an optician in Hastings
and I have always identified the trade mark
Solavoid with Hannaford and Burton Limited
even though I order supplies of sunglasses

In the Suprame
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from the distributor, Solavoid International
Limited. In the same way I am aware that
the word Polaroid is the trade mark of
Polaroid Corporation of U.S.A.,even though
in the past when Polaroid brand sunglasses
were sold in my shop they were distributed
to me by wholesale houses such as Sharland
& Company Limited.

i3. I have never expserienced any
confusion between the trade marks Polaroid
and Solavoid and until I was informed about
the present proceedings I was unaware that
there was any question of confusion between
the two words, Polaroid to me indicates

a lens of polarised plastic. Solavoid
does not indicate a polarised lens but a
brand although some Solavoid sunglasses do
hove polarised lensss which are made of glass
not plastic.

14, NO member of the public has ever A
complained to me he or she has experienced
confusion between the words Polaroid and
Solavoid.,. Neither has any member of my
staff mentioned to me that any member of the
public complained of being confused between
the words Polaroid and Solavoid.

15, THE sale of Solavoid sunglasses is
promoted in the summer months by radio
advertising on the local radio station.

SWORN at Hcostings
this 20th day of
April 1972 before

)
g "D.L. Grant®
me )

"L.M, Smith"

A Solicjtor of the Supreme Court
of New Zealand
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Mo. 38

AFFIDAVIT OF PETER JAMES MARDON

I, PETER JAMES MARDON of Wellington, make
oath and say as follows :

Je I am a qualified chemist and also the
Managing Director of Mardon Pharmacy Limited
(hereinafter called "my company').

2. THAT wmy company employs a staff of &
including 2 qualified pharmacists and carries
on business in a shop (hereinafter called

"my shop") at 240 Lambton Quay, Wellington,
which business includes the supply of drugs
and medicines under medical prescription,

the sale of proprietary medicines and drugs,
cosmetics, perfumery, films, and in general
all lines normally obtainable in a chemists
shop.

3. THAT my shop is situated opposite the
D.I.C. department store about the middle of
Lambton Quay, which is one of the busiest
shopping thoroughfares in Wellington. By
reason of its situation my shop is visited . .
by regular and casual customers who would I
believe represent a cross section of the
general public in Wellington including
housewives, working people, business and
professional people and civil servants.

4, SUNGLASSES have been sold in my shoE
since the commencement of business in 196k.
Over the last five years I estimate that
my shop has sold about three hundred pairs
of sunglasses a year. The majority are
sold in the period between October and
February in each year.

5. _ THROUGHOUT the period 1964 to the
present, sunglasses sold under the brand or
trade mark POLAROID have constituted at
least one half of all sunglasses sold in my
shop over this period have cafried a
number of trade marks including ZEISS,
UVEZ, SOLFLEX and ANDRY.

In the Supreme
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6. ON the basis of my experience POLAROID
sunglasses areprobably the best known brand
of sunglasses and aré well advertised in
newspapers and periodicals circulating in
New Zealand particularly in the summer
months., I believe this advertising assists
the sale of POLAROID sunglasses and helps to
mske the public familiar with the trade mark
POLAROID.

/s THE trade mark POLAROID appears to be
well known to customers of my shop since

many purchasers of sunglasses ask for
POLAROID sunglasses by name.

8. SUNGLASSES sold under the trade mark
SOLAVOID have been sold in my shop from

about December 1971. Nevertheless 1 was
previously aware of SOLAVOID sunglasses

from having seen them on display in other
chemists shops and from having received order
forms and promotional material from the
distributors of SOLAVOID sunglasses. To

the best of my recollection my company '
first received promotional material and order
forms for SOLAVOID sunglasses in the latter
half of 1970.

9. THE first time that promotional
material and order forms were received I
experienced no confusion between the trade
marks SOLAVOID and POLAROID, I was
conscious that the word SOLAVOID was a trade
mark different from the trade mark POLARCID
with which I was already familiar. I had
no reascn to think and did not think that
there was some connection between the
owners of the trade marks SOLAVOID and
POLAROID.

10, IN my shop the full range of sun-
glasses currently available is displayed on a
rectangular wire grill located near the front
of the shop measuring approximately 5 ft.
high by 3 ft. wide on which approximately

80 sunglasses can be displayed. The

purpose of this is to enable a prospective
purchaser to see at a glance the full
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range of sunglasses available and to select
the pair preferred since it would take too
long for the sales persons to produce the full
range of sunglasses available from behind the
counter. '

11, IN the case of POLAROID sunglasses each
pair of sunglasses has attached a square or
circular tri-colour swing ticket employing
the colours white, blue and green. In the
white portion there is a disc to enable the
purchaser to make a test to satisfy himself
that the glasses have polarising lens. To
the best of my recollection POLAROID sun-
glasses have employed a similar tri-colour
swing ticket as long as POLAROID sunglasses
have been sold in my shop. When glasses
are displayed in my shop on the grill
already referred to PCLAROID sunglasses are
readily identified and distinguished from
other sunglasses by the tri-colour swing
ticket. There is produced to me and
marked PJM/1 a POLAROID swing ticket.

SWORN at Wellington )
this 4th day of

Ll . |
February 1972 g P.J. Mardon"

before me :

"H.S. Gajadhar"

A Solicitor of the Supreme Court
of New Zealand

No. 39
AFFIDAVIT OF ELDER FREDERTCK MASSON

1, ELDER FREDERICK MASSON of New Plymouth
make oath and say as follows :

1. I am a Pharmacist and the majority
shareholder in Teeds Chemists Ltd., 56
Devon Street West, New Plymouth.

2. I qualified as a Pharmacist in March
1939 and have managed Teeds Chemists Ltd.,
hereinafter called "my shop", for 24 years.
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3, MY shop is situated in the main
shopping thoroughfare of New Plymouth.

A staff of 2% including 3 qualified chemists
is employed. I estimate that about 2,800
persons enter the shop each week for the
purpose of purchasing or examining goods.

Y, SUNGLASSES carrying the trade mark

POLAROID embossed on the temple and/or on a
swing ticket attached to the sunglasses have
been sold in my shop for approximately 12 to
15 years. In this affidavit I shall refer
to such sunglasses as "Polaroid sunglasses",

2. SUNGLASSES carrying the trade mark
SOLAVOID embossed on the temple and/or on a
swing ticket attached to the sunglasses have
been sold in my shop for 4 years. 1In this
affidavit 1 shall refer to such sunglasses
as "Solavoid sunglasses". In addition to
Polaroid and Solavoid sunglasses a wide
selection of sunglasses representlng all the
major brande available for sale in chemists
shops are sold in my shop.

6. IN my shop there is a special sun-
glasses section wherein is displayed a
minimum of 360 sunglasses and in addition
to this general display there are
individual stands on which are displayed a
particular range of sunglasses coming in a
wide range of styles such as Polaroid sun-
glasses and Solavoid sunglasses.
Consequently there are in my shop mixed
displays wherein are displayed sunglasses
carrying the trade marks of different
manufacturers and solo displays wherein are
displayed the sunglasses of one particular
manufacturer.

OVER the last three years I believe my
shop has sold a minimum of 3000 sunglasses
each year, There is now a year round
demand for sunglasses by the public but the
peak period of sales is from September to
April.
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8. I have never experienced any confusion
between the trade marks POLAROID and
SOLAVOID. To my mind there has always been
a very clear division between the words
POLAROID and SOLAVOID. The word SOLAVOID
has the suggestion of "“avoiding the sun"

and this is emphasised in some Solcgvoid
labels where the word "Sol" is surrounded by
a stylised representation of the sun making
it a separate entity from the word “avoid".
To me it represents a very clever play on words
that has an imuediate and direct impact on
the mind. There is produced to me and
marked "EFM/1" the Solavoid label above
referred to,

9. THAT the syllable SOL indicating the
sun, and POLA indicating polarising, are
familiar to me from other products that are

or have been sold in my shop such as
SOLARCAINE which is a trade mark used on
sunburn and antiseptic cream, SOLARSTICK which
is a trade mark used on a lip sunscreen lip-
stick, SOLFLEX and SOLAREX which are trade
marks used on sunglasses and POLAREX which

is a trade mark used on sunglasses.

10. TO my conscious knowledge I have never
received a complaint from a member of the
public that he or she was deceived or confused
by reason of similarity between the trade
marks POLAROID and SOLAVOID or had purchased
SOLAVOID sunglasses in error for POLAROID
sunglasses. To the best of my recollection
no member of the staff of my shop has ever
mentioned to me that he or she had received
such a complaint.,

11, WHIIST I am not aware of any confusion

by the public between the trade marks POLAROID
and SOLAVOID, I am aware that some members
of the public tend to be confused about the
qualities of polarised lenses as opposed to
tinted lenses. I believe that myself and
my staff have been able to inform the public
purchasing sunglasses about the different
characteristics of polarised and tinted
lenses., In the case of Solavoid sunglasses,
the type of lenses is clearly stated on the
swing ticket attached to the sunglasses.

In the Supreme
Court of New
Zealand

Noe.39

hffidavit of
Elder Frederick
Masson for
Respondent
(Appellant)

27th April 1972

- continued



In the Supreme
Court of New
Zealand

No.39

Affidavit of
Elder Frederick
Masson for
Respondent
(Appellant)

27th fipril 1972

- continued

82.

12, WHILST the trade mark POLAROID is
closely associated with glasses having
polarised lenses, I have never been aware of
any difficulty on the part of the public in
apprecliating that there are other brands of
sunglasses having polarised lenses such as
SOLAVOID, POLAREX and so forth.

13. THE trade mark SOLAVOID was
associated with tinted sunglasses for at
least a full year before the introduction of
Solavoid sunglasses with polarised lenses.
It is my belief that at no time have the
makers of Solavoid Sunglasses tried to
associate their polarised lenses with those
of the Polaroid company but on the contrary
they have created their individual identity
with the label "Genuine Glass Polarised
lenses". There is produced to me and
marked "EFM/2" a sample of the label
referred to.

14, IN buying sunglasses members of the
public appear to be mainly influenced by
fashion trends and personal choice rather
than by brand names or trade marks.
Purchasers with eye problems tend to ask for
"a good quality sunglass".

15, MY shop sells more sunglasses having
non-polarised lenses than those having
polarised lenses, I believe this is due to
the wider range of sunglasses available with
tinted, that is non-polarised lenses,
particularly in the lower price brackets.

16, AT present my shop sells more
Solavoid sunglasses than Polaroid sun-
glasses. One reason for this is that
Solavoid sunglasses come in a range that
includes both tinted and polarised lenses
whereas all Polaroid sunglasses have
polarised lenses.

17. I Dbelieve that the owner of the trade
mark SOLAVOID is Hannaford & Burton Limited
whose principal place of business is at
Auckland, New Zealand. Apparently the
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owner of the trade mark POLAROID is the
Polaroid Company of U.S.A., though the
situation has never been entirely clear to
me as the New Zealand representatives of the
Polaroid Company have been subject to
change.

SWORN at New Plymouth )
this 27th day of April )
1972 pefore me )

"E.F. Masson®

"R.N. Chilcott"

A Solicitor of the Supreme Court
of New Zealand

No,. 40
AFFIDAVIT O DONALD JOHN MORRISON

I, DONALD JOHN MORRISON, of Wanganui, make
oath and say as follows :

1. THAT "I have been qualified as a

pharmacist for 20 years and am Manager of

D.J. Morrison Chemists Limited, of 167

Victoria Avenue, Wanganui, (herelnafter
referred to as "my company").

2. I have been Manager of my company for

15 years. At present I employ a staff
comprising one qualified pharmacist and three
girls.,

3. THAT POLAROID brand sunglasses have

been sold by my company for 15 years. I
believe that the owner of the trade mark

POLAROID is Polarisers International Limited.

L, MY
for approximately 5 years and I believe the

owner of the trade mark SOLAVOID is Solavoid

International Limited.

5. _THAT in addition to SOLAVOID and
POLAROID brand sunglasses my company stocks
various other brands of sunglasses.

'company has sold SOLAVOID sunglasses
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6. I have never experienced any

confusion between the trade marks POLAROID
and SOLAVOID and to my knowledge have never
received complaints from the public
directly or through my staff that any member
of the public has been confused by the
similarity of the trade marks POLAROID and
SOLAVOID of that they have purchased
SOLAVOID sunglasses in error for POLAROID
sunglasses. Polaroid has always brought
to mind Polarized light, an association
which cannot be gained from the trade mark
Solavoid. The prefix "Sol" brings to my
mind only the thought of "“sun".

THAT I am aware that both POLAROID and
SOLAVOID sunglasses are promoted by
advertising and have knowledge of POLAROID
brand sunglasses being 'advertised in
magazines and television and of SOLAVOID
sunglasses being advertised on the radio.

8. ON the basis of my experience I ~
consider that some members of the general
public are aware of the precise significance
of the word POLAROID as a trade mark while
others consider POLAROID as a generic name
for sunglasses having Polarized lenses,
irrespective of who manufacturcs them.

9. THAT my company sells SCLAVOID sun-
glasses with both polarized and non S
polarized lenses. The polarized lens
sunglasses are clearly lcbelled to indicate
the fact that they have polarized lenses.
The majority of sunglasces sold by my
company have non polarized lenses.

10. ON the basis of my expcerience, I
believe that the general public purchase
sunglasses not by virtue of the fact that
they carry a particular trade name but
mainly because the style appeals to
present fashion.

11, IT has been my experience that
SOLAVOID sunglasses have enjoyed a
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larger quantity of sales by my company than
any other brand. The reason for this I
believe is that they offer a wider range of
styles and a lower price.

SWORN at Wanganui ; .
this 29th day of u : n
March 1972 before ) D.J. Morrison
me s )

"p,F. Latham"

A Solicitor of the Supreme Court
of New Zealand

Noe 41
AFFIDAVIT OF BRYAN CARROLL PEARSON

I, DBRYAN CARIOLL PEARSON, of Napier, make
oath and say as follows :

1. I am a qualified pharmacist and am
employed as Manager of "Hobsons Ltd.",
chemists, Napier.

2. I qualified s a pharmacist in 1958 ‘
and have been employed by Hobsons Ltd. (herein-
after called '"my company'") for about 8 years.

. THE shop of my compuany is situated at
Hastings Street, one of the main business
thoroughfares of Napier. My company employs
a staff of 1 man and 3 women including 1 o
qualified pharmacist and carries on the normal
business of a retail pharmaceutical chemist
including the supply of pharmaceutical
preparations under prescription, the supply
of proprietary pharmaceuticals and medicines, -
cosmetics, toiletries, films and sunglasses.

4, POLAROID brand sunglasses have been sold
by my company to my knowledge for as long

2s I have been employed by my company and I
believe were sold by my company for many

years prior to this.
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5. _ SOLAVOID brand sunglasses have been
sold in my conpany's shop for approximately
two years. At present POLAROID and
SOLAVOID sunglasses are the main brands c¢n
sale in the shop.

6. FROM the time SOLAVOID sunglasses
were first displayed in my company's shop
they have sold well and at present my
company sells more SOLAVOID sunglasses than
POLAROID sunglasses. However POLAROID
sunglasses appear to me to huve long been
well known to the public interested in
purchasing sunglasses since they are often
asked for by name.

7 THAT in my experience the majority of
purchasers of sunglasses are aware that
POLAROID is the brand or trade mark of a
particular manufacturer. In a few cases
however I have formed the impression that

a purchaser has used the word POLAROID as

a general term for any brand of sunglasses
having polarized lenses or even as a
general term for sunglasses.

8. WHEN a person asks for POLAROID sun-
glasses I draw their attention to the
distinctive swing ticket that is coloured
white, blue, and green and has a disc of
plastic material to enable the polarising
qualities of the lenses to be verified as
evidence that the glasses are genuine

POLAROID glasses and I make any explanation

that seems called for.

9, OVER the last 10 years it has becone
common przctice for sunglasses to be
displayed on display stands that are either
free standing or able to be placed on a
counter or shelf rather than kept behind a
counter, This enables the complete range
of sunglasses to be inspected by shoppers.,
In my company's shop SOLAVOID sunglasses
are displayed on a free standing stand

purchased from Solavoid International Limited,

the distributor of SOLAVOID sunglasses.
POLAROID sunglasses are displayed on this

stand as well in a special Polaroid box which

is shown to anyone asking for POLAKOID sun-
glasses.
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10, BOTH POLAROID sunglasses and SOLAVOID
sunglasses carry a characteristic swing ticket
by which the respective brands can be readily
identified. Additionally the words POLAROID
and SOLAVOID may be embossed on some part of
the glasses. The swing ticket used in
respect of POLAROID sunglasses consists of a
rectangular ticket in the colours white, _
blue and green and having near one corner a
disc of plastic material to enable the
polarizing qualities of the lenses to be
tested. To the best of my knowledge such
colours have been employed on the same or
similar ticket for many years. SOLAVOID
sunglasses have differently shaped tickets.
There is produced to me and marked BCP/1
three swing tickets used to identify SOLAVOID
brand sunglasses. These swing tickets
provide a means by which POLAROCID and
SOLAVOID sunglasses may be quickly recognised.
I draw attention to the fact that the large
ticket with the word SOLAVOID in yellow and
the smaller yellow and black ticket with the
tester disc are attached to glasses having
polarized glass lenses whilst the large
ticket with the word SOLAVOID in orange is
attached to glosses with non-polarizéd
lenses.,

11. FROM the time I first received
promotional literature for SOLAVOID sunglasses
and was requested to place an order for
SOLAVOID sunglasses I never experienced any
confusion between the brand names POLAROID

z2nd SOLAVOID which to me lock and sound
different and sug:est different ideas. To

me the idea suggcsted by the word POLAROID

is the Polarised Sunglasses made by Polaroid
Corporation whilst SOLAVOID suggest sunglasses
of different types sold to us by Hannaford

& Burton Limited not necessarily of the
Polarised variety.

12. I have never received any complaint
from a purchaser of sunglasses that he or
she had been confused or deceived between
the brand names POLAROID and SOLAVOID.
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13. NO member of my staff has ever
brought to my attention that he or she had
received a complaint from a purchaser of
sunglasses that the purchaser had been
confused or deceived between the brand names
POLAROID or SOLAVOID.

SWORN at Napier

)
this 5th day of May ) "B.C. Pearson"
1972 before me : )

[signature Illeyible]

A Solicitor of the Supreme Court
of New Zealand

No, 42
AFFIDAVIT OF CHARLES BAIRD QUAY

I, CHARLES BAIRD QUAY, of New Plymouth, make
oath and say as follows

1. I have been a2 qualified pharmacist for
27 years and I am the main shareholder in
Quays Pharmacy Limited, of 93 Devon Street,
New Plymouth, hcreinafter called "my
pharmacy™. My pharmacy employs a staff of
three.

2. SUNGLASSES bearing the trade mark
Polaroid have been sold in my pharmacy for
at least ten years. Sunglasses bearing the
trade mark Solavoid have been sold in my
pharmacy for four yecars. In addition my
pharmacy sells a large range of sunglasses
under various other brands and trade marks.

3, I associate the trade mark Polaroid with
the goods of Polarizers (New Zealand) Limited
and the trade mark Solavoid with the goods

of Hamnaford and Burton Limited. Polaroid
sunglasses arc distributed to my pharmacy

by J. Yock & Co.Ltd. and Sharland Cc.Ltd.
Solavoid sunglasses are distributed to my
pharamcy by Solavoid International Limited.

10

20



10

20

30

40

899

L, I have never experienced any confusion
between the trade marks Polaroid and Solavoid.
To my mind the word Polaroid suggests the
idea of polarisation which is absent from

the word Solavoid. Solavoid suggests to

me avoidance of the sun's rays or glare.
Further the presentation of Polaroid and
Solavoid sunglasses is different. Polaroid
sunglasses are labelled with a green, white
and blue disc on which is prominently written
the word Polaroid whereas Solavoid sunglasses
employ labels on which is prominently
written the word Solavoid. To me the trade
mark Solavoid is associated with a large
variety of sunglasses which include glass
merille lenses, CR 39 hardened plastic

safety lenses and polarised glass lenses.

D NO member of the public has ever
complained to me thaot he or she had been
deceived by similarities in_the trade marks
Polaroid and Solavoid, so as, for example,

to have purchased Solavoid sunglasses when

it was intended to purchase Polaroid sunglasses
or complained that he or she had been in any
way confused between the respective trade
marks., Neither has any member of the public
complained that the similarities between
Polaroid and Solavoid are such as might be
likely to deceive or cause confusion. No
member of the staff of my pharmacy has ever
mentioned to me that such complaints had
been received from a member of the public.

6. I am zaware that Polaroid sunglasses
hoave been advertised on television and on
comiercial radio and that Solavoid sunglasses
have been advertised on commercial radio.

7o FROM many years experience speaking

to and dealing with purchasers of sunglasses

I have concluded that the majority of purchasers
of sunglasses consider that the word Polaroid

is a generic word rather than the trade mark

or brand name of sunglasses of a particular
manufacturer.
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8. THAT apart from sunglasses sold under
the trade marks Polaroid and Solavoid there
are several brunds of sunglasses imported
from overseas that have polarised lcnses.
Whilst all Polaroid sunglasses that I have
encountered have polarised lenses, not all
Solavoid sunglasses have polarised lenses.
Solavoid sunglasses which have polarised
lenses have the following identification
marks :

(a) Sticker on one of the lenses gtating
that it is polarised.

(b) One lurge swing ticket stating that
the sunglasses have polarised lenses.,

(¢) A small swing ticket which has a disc
of polarising material which enables
the polarising qualities of the lenses
to be tested.

9. IN mnmy pharmacy more Solavoid sunglasses
are sold that Polaroid sunglasses. This is
presumably because Solavoid sunglasses are
available in a greater range than Polaroid
sunglasses and Solavoid sunglasses are more
readily availazable from the distributors for
sale in my pharmacy.

10, FROM many years experience selling
sunglasses I am aware that the trade mark on
a pair of sunglasses has 1little effect in
inducing a salc. The major factors that
induce most persons to buy a particular

pair of sunglasses are price, style and
appearance and fashion demands of that
particular point of time.

SWORN at New Plymouth )

this 12th day of April ) "Charles B. Quay"
1972 before me : )

[Signature Illegible]

A Solicitor of the Supreme Court
of New Zealsnd
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Noe 43
AFFIDAVIT OF PETER ROBINSON

I, PETER ROBINSON, of Wellington, make oath
and say as follows

1. 1 am a watchmaker by trade and have been
employed by James Smith Limited, Wellington,
for a period of 3% years as buyer of the

watch and clock department (hereinafter called
my department) which is located on the ground
floor of the department store at the Corner

of Cuba and Manners Street, Wellington.
Besides myself the department is at present
staffed by two sales ladies.

2., IN addition to watches and clocks my
department sells sunglasses., During the
period I have been employed in my department
the department has sold sunglasses made in
New Zealand, Australia, Germany, France,
Italy and Japan. Aamong the brand names

or trade marks used on or in relation to
sunglasses sold by my department are the
following - POLARFLEX, POLAROID, ZEISS,
SAPPHO, SAMCO and SOLAVOID, Throughout mny
affidavit I shall use the expression
"Polaroid sunglasses" and "Solavoid sun-
glasses" to indicate sunglasses sold under
the trade marks POLAKOID and SOLAVOID
respectively, which trade marks are embossed
on some portion of the sunglasses such as
the temple and/or written on a swing ticket
attached to the glasses.

. I Dbelieve the owner of the trade mark
POLAROID is New Zealand Optical Company
Limited of Wellington, and that the owner of
the trade mark SOLAVOID is Hannaford &
Burton Limited of Auckland and Welllngton.
Supplies of Polaroid sunglasses are
distributed to my company by J. Yock & Co.
Ltd. of Auckland and Wellington, but I am
aware that Sharland & Cc.Ltd., of Wellington
also distribute Polaroid sunglasses. I
order supplies of Solavoid sunglasses from
Hannaford & Burton Limited, Wellington, and
the goods are received from Solavoid :
International Limited.
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4, MY department has sold Polaroid sun-
glasses throughout the period that I have
been employed by James Smith Limited.
Solavoid sunglasses have been sold in my
department for approximately 24 years.

D e THE number of sunglasses sold by my
department has steadily increased year by

year from when I Joined my department. In

the twelve month period covering the summer

of 1970/71 my department sold approximately 10
1800 pairs of sunglasses. If sales over

the twelve month period covering the summer

of 1971/72 continue at the present rate I

estimate that my department will sell 2600

pairs of sunglasses in the period.

6. ONE factor that I believe has

contributed to increased sales of sunglasses

are two free standing display stands

obtained from Hannaford & Burton Limited.

These display stands are located in front of 20
the counter where the public have access to

them and may readily view the complete range

of sunglasses available and select their
requirements.

7. OVER the period covering the summers
1969/70 and 1970/71 my department has sold
more Solavoid sunglasses than any other brand.

The majority of the Solavoid glasses sold
have non-polarised lens.

8., I am aware that the sale of both 30
Polaroid and Solavoid sunglasses are promoted

by advertisement. Most and possibly all of

this advertising takes place in the summer

months when there is most demand for sun-

glasses although there is a smaller demand

for sunglascses in other seasons of the year

by such persons as skiers, climbers, and those

who wear sunglasses as an item of fashion.

I have seen advertisements for Polaroid sun-
glasses in newspapers and periodicals 40
circulating in New Zealand and I have heard
advertisements for Polaroid and Solavoid
sunglasses over comnercial radio.

Additionally, the distributors of both

Polaroid and Solavoid sunglasses distribute
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brochures giving details of their sunglasses
and point of sale advertising material.

For instance the distributors of Polaroid
sunglasses give to retailers a small cardboard
display stand prominently featuring the word
Polaroid for placing on a counter.

2. I have never been confused between the
trade marks POLAROID and SOLAVOID or in any
way deceived by these trade marks. I was
well aware that there were two different
trade marks, POLAROID and SOLAVOID
immediately before Solavoid sunglasses were
first sold in my department because I had
noted Solavoid sunglasses on sale in the
premises of other retailers and I approached
Hannaford & Burton Limited with a view to
stocking -and selling Solavoid sunglasses.

10. THE mzin basis on which I distinguish
the trade mark POLAROID from the trade mark
SOLAVOID is that the word POLAROID in relation
to sunglasses strongly suggests glasses

having polarised lenses. Such an idea is
absent in the word SOLAVOID.

1. NO member of the public has ever
mentioned to me that he or she had been
confused between the trade marks POLAROID and

SOLAVOID or had purchased solavoid sunglasses -

in error for Polaroid sunglasses or vice
versa. Neither has any member of the staff
of my department ever informed me that a
member of the public has complained or
mentioned that he or she had been confused
or deceived between the trade marks POLAROID
and SOLAVOID.

12, BOTH POLAROID and SOLAVOID sunglasses
are clearly marked with the respective trade
marks. All sunglasses are received with a
swing ticket attached. Polaroid sunglasses
employ one standard swing ticket on which

is prominently written the trade mark
POLAROID. Solavoid sunglasses employ

four different swing tickets on all of which
is prominently written the trade mark
SOLAVOID, In addition most Polaroid and
Solavoid sunglasses have the respective
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trade marks embossed on the temple, the main
exceptions to this being clip on types of
sunglasses where the wire frame is too
narrow to emboss wording, and glascses having
translucent frames.

13. ON the basis of my experience of
selling sunglasses and discussing sunglasses
with customers most purchasers of sunglasses
buy sunglasses because the style appeals to
them rather than because they carry a 10
particular trade mark. Nevertheless a
minority of purchasers, possibly fifteen per
cent of persons purchasing sunglasses from me
ask for a particular brand by name, the most
frequently requested brands being POLAROID,
SOLAVOID and ZEISS in that order.

1%, ON the basis of talking to customers I

have formed the opinion that a number of
purchasers of sunglasses are not aware of the
significance of the word POLAROID, that is 20
that the word POLAROID is the trade mark of

one particular manufacturer. I would

estimate that among the customers who have

asked me for a pair of Polaroid sunglasses

about twenty per cent have been aware that
POLAROID is the trade mark of one particular
manufacturer. The remainder of customers
requesting a pair of Polaroid sunglasses used

the term to cover any sunglasses having

polarised lenses and even as a general term 30
for a pair of sunglasses. Although all

Polaroid sunglasses have polarised lenses

not all sunglasses having polarised lenses are
Polaroid sunglasses. For example sunglasses

sold under the trade mark POLARFLEX have

polarised lenses and so do some but not all
Solavoid sunglasses. There is produced to

me and marked PR/1 a swing ticket from a pair

of Polarflex sunglasses having on it a disc

to enable the polarizing effect of the sun- 40
glasses to be established,

SWORN at Wellington this ) _
10th day of March 1972 ) "P. Robinson"
before me : )

[signature Illegible]

A Solicitor of the Supreme Court
of New Zealand
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NO. 44.‘

REASONS FOR JUDGMENT OF BEATTIE J.

This is an application under s.41 of the
Trade Marks aAct 1953 by the Polaroid Corpora-
tion of Massachusetts to seek rectification
of the Trade Marks Register by removal of
Registration No. B82513 of the trade mark
"SOLAVOID" registered in Class 9 in respect
of the goods "sun glasses'.

The respondent, who is so registered, is
an Auckland based company which since 193é
has been continually cngaged in business as
manufacturers!' agents, importers and optical
wholesalers., In September 1966 the
respondent requested a search of the Register

but was advised that there was no registration

likely to conflict with the mark “SOLAVOID"
for sunglasses in Class 9. It therefore
seemed eligible for registration in Part B
of the Register. Registration was effected
on the 21 October 1966 and is current until
the 21 October 1973 when it may be renecwed
subject to the outcome of this matter.

The applicant from 1938 until 1955 hus
had its sunglasses distributed in New Zealand
through Arthur Cocks & Company (N.Z.) Limited.
The glasses were sold by reference to the
trade mark "POLAROID". From 1964 until 1966
a new company, Polarizers (New Zealand)
Limited of Wellington, distributed the sun-
glasses which had been imported to New
Zealand but in 1964, that company commenced
assembling sunglasses for sale incorporating
Polaroid lenses manufactured by the applicant
in the United States and other component parts
manufactured in Australia and New Zealand.
Recently, Polarizers (New Zealand) Limited
entered into a licence agreement with the
applicant for the manufacture and marketing
of Polaroid sunglasses in New Zealand. An

application was filed to enter the New Zealand

company as a Registered User of the trade
mark "POLAROID". The trade mark "POLAROID"
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was first used in New .Zealand in 1938 and

has been continuously used in this country in
relation to sunglasses since at least 1950.
The mark has been applied to the sunglasses
themselves, to the boxes and other forms of
packaging in which they have been sold, and

to swing tickets and other labels used from
time to time. It is estimated that there

are probably about 200,000 Polaroid sunglasses
currently in use in this country. They are 10
available from some 1,200 retail outlets,

Sunglasses sold in New Zesaland under
the trade mark "POLAROID" have been
regularly and extensively advertised by means
of brochures, the daily Press, magazines and
periodicals and point of sale displays.
Undoubtedly, Polaroid sunglasses have
acquired a wide and high reputation among
members of the trade and the general public,

Late in 1968 or early 1969, Mr 20
Brackenridge, the General Manager of
Polarizers (New Zealand) Limited, became
aware that there were sunglasses on the New
Zealand market which were offered for sale
mainly through chemist shops and departmental
stores under the name "SOLAVOID". Mr Watson,
a Director of the respondent company,
confirms that the trade mark "SOLAVOID" was
first used by his company in relation to
sunglasses about January 1968. The mark 30
has been applied to the sunglasses
themselves, the display stands supplied to
retailers, to the boxes, and other forms of
packaging in which they have been sold and to
swing tickets and other labels used from
time to time. Most of the sunglasses sold
under the trade mark "SOLAVOID" are made to
the order of the respondent company by a
subsidiary, the balance are manufactured by
various overseas manufacturers to. the order 40
of the respondent. In all cases, the
respondent attaches a swing ticket carrying
the trade mark “"SOLAVOID" to each pair of
glasses and also places most pairs of them
in a box or case carrying the trade mark.
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Like the applicant's product, the respondent
sells through approximately 1,200 retail
outlets being pharmacists, optometrists,
sports goods and department stores, and
particularly through the well-known retailers
in the four main centres of New Zealand.

The glasses sold under the trade mark
"SOLAVOID" are distributed to the trade by
Solavoid International Limited, another
subsidiary of the respondent except that
optometrists are supplied with the glasses
directly through the respondent. The sun-~
glasses first went on sale to the public in
September 1968 while the approximate number
of sunglasses sold under the trade mark
"SOLAVOID" from 1968 to March 1972 is 280,195

whose retail value is approximately $1,000,000,

Advertising and promotional material for a
period of four years to December 1971 cost
approximately $21,000. Consequently, it

is also fair to say that "“SOLAVOIDY is a
well-known sunglass in this country. As the
applicant has sold 750,000 Polaroid glasses
over a twenty-one year period, it seems as
though its average is approximately 36,000

a year as contrasted with the respondecnt's
sales of approximately 80,000 a year. This
is, therefore, not a case of insignificant
competition and the Court could fairly

expect an energetic prosecution of allegations
of confusion or deception. Mr Watson has
said that he has never received any complaint
of confusion over the two types of sunglasses,
nor to the best of his knowledge has any
order for Polaroid sunglasses ever been
forwarded to his company or his company!'s
distributors in error rather than to the
applicant or its New Zealand distributor.

The respondent's trade mark "SOLAVOID" was
built up by the combination and telescoping
of the words "SOL", the Latin word for sun,
and the English word "AVOID" meaning to

shun, escape or evade. Therefore, the idea
suggested is "sun avoid" or "avoid the sun".
It is claimed that such an idea is completely
absent in the trade mark "POLAROID" which
suggests the idea of polarizing. Before
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lodging the application to register
"SOLAVOID", as I have mentioned, the
Commissioner's advice was taken under
Regulation 103 of the Trade Marks
Regulations 1954 as to whether the mark
"SOLAVOID" was eligible for registration in
itself and also whether therec were any trade
marks alrcady on the Register likely to
prevent or hinder registration. The
response being favourable, the application 10
was lodged and the mark proceeded to
registration; no marks belonging to other
traders were cited against it as confusingly
similar marks already on the Register, and,
in particulcr, Trade Marks 38381 and 42821
of the Polaroid Corporation were not cited
against the application.

As stated, Mr Brackenridge was concerned
because of the extensive reputation enjoyed
by the trade mark "POLAROID" with the close 20
phonetic similarity of "SOLAVOID" and the
possibility of confusion. He ascertained
that the Solavoid sunglasses incorporated
polarizing lenses while on the cases in which
they were sold, the material attached to the
sunglasses at the time of retajil sale and in
price lists etc. had frequent use of such
words as "Polarglass", "Polarplastic" and
"Polarclip". Because the applicant has
objected to these descriptive terms, and 30
although the respondent has been advised it
is able to use them without infringing any
rights of the applicant, nevertheless as a
goodwill gesture, the respondent is phasing
out the use of these terms and replacing them
by expanded descriptive terms such as "sun-
glasses with plarized glass lenses", "sun-
glasses with polarized plastic lenses", and
"clip ons with polarized plastic lenses".
I understand it is a practice not confined 40
to the respondent to inform purchasers that
sunglasses have polarizing or non-polarizing
lenses if such is the case. I huve
examined proof of such an assertion.
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The respondent has adduced in evidence In the Supreme
some twenty-four affidavits primarily from Court of New
watchmakers and chemists from all over New Zealand

Zealand, The general effect of the
evidence is that none of these firms really
experiences confusion between the two trade NoJ44
marks nor have they been informed of complaints.

I shall deal with this evidence in more detail Reasons for

later in the judgment. Judgment of
Beattie J,
The general power to rectify the entries
in a Register under s.41 gives any person 14th August 1973
aggrieved by any entry muade in the Register ,
without sufficient cause or by any entry . = continued

wrongly remaining on the Register power to
apply to the Court. The grounds upon which
this application is based are now restricted
as follows :

"That the said trade mark registered
number B82513 is a mark wrongly
remaining on the Register having been
wrongly entered for the following
reasons :

(a) At the date of registration the
trade mark was not and could not
have been distinctive of the goods
of the proprietor.

(b) At the date of registration the
mark was likely to deceive or cause
confusion and otherwise dis-
entitled to protection.

(¢) At the date of registration there
existed on the Register a trade
mark belonging to the applicant,

_registered for the same goods or
description of goods which the
trade mark "SOLAVOID" so nearly
resembled as to be likely to
deceive or cause confusion."

Ground (d) was abandoned at the hearing.
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The first ground, (a), would be
established if the subsequent grounds resting
on simil_rity of mirks is mzde out because
then "SOLAVOID" cuonnot be distinctive of the
trade mark of the respondent. It is then
argued that if it is found th:zt the two trade
morks are distinguishable becnuse of the
meanings they convey, then it must follow
that "SOLAVOID" is o word which is descriptive
in relation to the goods, and therefore, 10
insufficiently distinctive to justify
registration. Ground (b) relates to the
provision in s.16 of the Act, while ground
(c) finds its basis in s.18(1) relating to
the prohibition =2gainst registration of
identical and resembling trade marks. It
also alleges that the similarity between
the marks is such thzat there is likely to be
deception or confusion. Paragraph 2 of
the Notice of Motion was abandoned a2t the 20
hearing while paragraph (3) that the applicant
is a person 2ggrieved in terms of s.41 is
conceded.

I turn to the principal grounds on which
the applicant relies, nomely, that the registra-
tion should not have been granted os to do so
was contrary to ss.16 and 17(1) of the Act.
Before dealing with these matters I first
adopt the reasoning of McGregor J. in New
Zealand Breweries Limited v. Heineken's Bjer 30
Browerij Masztschappij N.V. [1964] N.Z.L.R.

115 when he stressed the experience of the
Commissioner as being of extreme value and
importance in weighing the facts and when he
said s

"That the necessary starting point is
therefore, to attach great weight to
the Commissioner's conclusions."

I also turn to the onus and standard of proof
required of the applicant to discharge the onus 40
which lies upon it in proceedings for
rectification of the Trade Marks Register.

In this connection I am obliged to counsel

for detailed memoranda they furnished

following the hearing because I wus

concerned with a statement in the judgment
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of Skerrett C.J. in R. Jamieson & Co. In the Supreme
Limited v. J. & J. Abel Limited [1926] Court of New

NoZoLoRo 56;, 381-2 . Zealand
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"It has been held in this Court that in
the case of an application for registra-
tion of a trade-mark the Court should
act on o different principle from that
on which it acts in the case of an
action to restrain the use of a trade-
mark similar to one already on the
register. In the former case not only
is the onus of proof that the trade-mark
sought to be registered is not calculated
to deceive shifted to the person seeking
registration, but the onus is not
discharged if there 1s any reasonable
doubt or possibility that the new trade-
mark will be calculated to deceive. It,
of course, does not follow that because
can application to register a trade-mark
is refused the applicant will be
restrained from using that trade-mark
at the suit of an owner of a mark

already registered: ©See Lever Bros, v.
* NeWtOI’l 8. SOI’IS 26 NnZ-L.RO 3;;6; 9 GnLoR.

157: Morley v. Macky, Logan, Caldwell
Ltd. [1921] N.Z.L.R. 1001; G.L.R. 583.
These cases followed the dictum in Eno ve.
Dunn 15 A.C. 252, and are in accord
with the decisions in many English cases:
See In re Guttapercha and Rubber Co

of Toronto 26 T.P.C. 84: In re Sandow
31 R.P.C. 205, See also Robert Harper
& Co.Lta. v. A. Bozke, Roberts & Co,Ltd.
17 C.L.R. 514, The applicant for
registration is therefore considered as
in petitorio, and must establish beyond
reasonable doubt that his mark is not
liable to be confused with any other
mark, If the Court is in dubjo it
ought to refuse registration: See

In re Sandow. The question whether the
applicant -has discharged this onus is a
pure question of fact, and it is to

this question we must direct our
attention." -

No,44
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Skerrett C.J. appedrs to have contemplated

a standard of proof beyond recsonable doubt,
as in criminal proceedings, but because. these
are in the nature of civil proceedings, I
have to consider s.16 which makes it unlawful
to register a mark the use of which “would

be likely to deceive". S.17 prohibits the
registration of a mark which so neurly
resembles any mark already on the Register
"as is to be likely to deceive or cause
confusion". A basis different from that in
Jamieson'!s (supra) case is expressed by
Chupmen J. in Lever Bros., v. Newton & Sons

[1907] 26 N.Z.L.R. 856, 874 :

- "The question then arises whether in
this case we ought to treat this trade-
mark as calculated to deceive in the
sense used by the majority of the House
of Lords in Eno v. Dunn 15 A.C. 252 -
in other words, whether we ought to take
the resemblonce to the appellants!
trade-mark seriously, or whether we
should treat the objection as,
practically specaking, frivolous. In
dealing with such a question in the
"White Rose" case 30 Ch.D. 505, Kuy J.,
says, "If the mark now sought to be
registered were altogether a new mark I
should think it better not to allow it
to be registered, for I cannot say
that if both marks are upon the
Register there will be no chance of the
one being mistcken for the other, not
perhaps by dealers in the trade, but by
members of the public who are ignorant
of -the marks used in the trade." This
treats the question of allowance as one
of judicial policy, the act of granting
registration being in effect an act
quasi of legislation, as it affects the
whole State."

In this case a Court of Appeal of five Judges
reversed a decision of Stout C.J. on the
ground that the respondents had not shown
affirmatively that their trade mark fairly
used was not calculated to deceive the
purchasing public, and as there was a
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possibility that it was so calculated to
deceive, the application should not have been
granted., Williams J. at 868 said :

"The true principle is stated by Lord
Watson in Eno v. Dunn 15 A.C. 252, 257,
that the applicant must justifyy the
registration of his trade-mark by
showing affirmatively that it is not
calculated to deceive, and that if there
is any doubt whether it is so
calculated or not his application
ought to be diszllowed."

Cooper J., at 872 scid

"If the matter is in doubt, then the
respondents have not satisfied the onus
which lies upon them."

Similar., statements were expressed by the

Court of Appeal in I,& R, Morley v. Macky,

Logan, Caldwell Ltd. (supra). The High
Court of Australia in Robert Harper & Co.

Pty. Ltd. v. A, Boake Roberts & Co,Ltd. (supra)

ulso followed the rule in Eno v. Dunn (supra).
Griffiths C.J. at 520 held thot the onus lies
on the applicant in cases of doubt to show
"that there is no possibility of deception".
Isaacs J. at 521 said :

"That is a very distinct onus, and if
after considering 2ll of the relevant
circumstances o doubt remains, the mark
is not to be registered."

In Aristoc Limited v. Rysta Limited (1944) 62
R.P.C. 65, Viscount M:ougham in the House of
Lords at 73 referred to the onus of proving
that there was '"mo reasonable probability of
deception or confusion'. That test was
adopted by Haslam J. in New Zealand Breweries
Limiteg v. Heineken's (supra) wherc at 142

he said :

"In the Aristoc case, their Lordships
affirmed Luxmoore L.J.'s definition of
the quantum of proof as casting on the
applicant the burden of establishing
that there was no reasonable probability
of deception."
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North P. referred to Lord Watson's "in dubio®
statement in Eno v. Dunn (supra) and to
Aristoc's case and at 133 said :

"I interpret this (i.e. the section) to
mean that there must be no reasonable
probability that any considerable
section of the public will be deceived
or confused by the presence of the two
marks,"

I should mention that J.& J. Abvel Limited v. 10
J.R. Jamieson & Co.Limited (supra) was not
mentioned by the Court of Appeal in

Heineken's case on the issue of onus of proof.

The Court there adopted the concept "of no
reascnable probability'". I have considered

a large number of authorities as well as those
already cited and consider that the use of

the expression "proof beyond reasonable doubt"

is not an apt one to be adopted as it may lead

to a consideration of a criminal standard. 20
Denning J. (as he then was) in Miller v,

Minister of Pensions [194%7] 2 All E.R. 372,

374 said

"This means that the case must be

decided in favour of the man unless

the evidence against him reaches the
same degree of cogency as is required

to discharge a burden in a civil case.
That degree 1s well settled, It

must carry a reasonable degree of 30
probability but not so high as is
required in a criminal case. If the
evidence is such that the tribunal

can say: "we think it more probable
than not" the burden is to the decision,
but, if the probabilities are equal, )
it is not."

With respect, I therefore intend to follow
North P.'s and Haslam J.'s interpretation in
the New Zealand Breweries Limited case. S 40

That then brings me to decide whether
the standard of proof required in an applica-
tion for rectification of the Register
differs from that required on registration
of a trade mark. There are few reported
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cases,but in In re A Trade Mark of the Unjted
Chemists' Agsociation Ltd. (1923 0 R.P.C.
219, the issue was considered. This was a
case where the Registrar of Trade Marks at

first instance had refused to rectify the
Register. At 220 he said :

"First, I think it is clear that far
stronger evidence would be required in
the case of the removal of a mark from
the Register than in the case of a
successful opposition to register. In
the case of opposition, the Registrar
has a wide discretion, and where the
case 1is doubtful the recognised principle
is to refuse the mark on the ground that
the onus is upon the applicant for
registration. In the case of rectifica-
tion the onus is upon the person attacking
the mark and proof that deception will
occur or is likely to occur must, I
think, be strong and conclusive; it is
not enough to suggest the mere
possibility or likelihood of deception
or confusion. In the present case
there is no direct evidence that any
confusion has, in fact, occurred and
the evidence that it may or will occur
does not appear to me to be clear and
conclusive.m

But on appeal Eve J. mitigates the effect of
the Registrar's decision by saying at 223 :

"I do not altogether adopt the view of
the learned Registrar as to the difference
between the evidence to be adduced by
a person seeking to rectify the Register
and that to be adduced by an applicant
for registration. I think the burden
which the person seeking to rectify the
Register has to discharge is this:
that he must satisfy the Court that there
is a reasonable prospect of confusion
if the mark attacked is allowed to remain
on the Register, On the other hand,
the person seeking to register a trade
mark that is opposed has to satisfy the
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Court that there is no reasonable
prospect ¢f confusion arising. I
think the one is very much the
alternative of the other."

The Courts nevertheless have regarded the onus
on an applicant for rectification as no light
one particularly where registration had
remained unaffected for some time. In In re
Chesebrough Manufacturing Company's Trade Mark
(1902) 19 R.P.C. 342, Cozens-Hardy L.J. in

the Court of Appeal at 355 observes that :

"having regard to the fact that
"Vaseline'" has been on the register
for nearly a quarter of a century, I
feel that the burden of proof rests
strongly upon anyone who seeks to
disturb such a long standing position.™

In the view I take of this case and having
regard to s.59 of the act where registration
is prima facie evidence of wvalidity, I think
there is a great deal of substance in Mr
McKay's contention that it is implicit in
the registration of a trade mark that the
holder can rely on it and invest substantial
sums in promoting it to the public. Trade
competitors are given an opportunity to
object before registraticn is completed and,
although they may subsequently apply for
rectification, it seems to me that a
relatively high standard of proof is required
before expunging a mark already registered.
I therefore consider that the onus on an
application for rectification is of the same
standard as that imposed on an original
applicant for registration; that is to show
there is a reascnable probability of deception
having regard to the circumstances under
which registration was obtained and the time
it has been on the Register.

The latest decision applicable to
rectification is that of the House of Lords
in General Electric Co. v. The General
Electric Co.Ltd. [1972] 2 411 E.R. 507
where Lord Diplock at 526 said :

10

20

30

40



10

20

30

40

107.

"As respects the main ground of appeal
the legal status under the Act of 1938
of a registered trade mark the use of
which is likely to cause confusion can
be summarised as follows: (1) The
fact that the mark is entered on the
register is prima facie evidence of the
validity of the original registration
and of the right of the registered
proprietor to the exclusive use of the
mark, subject however to the rights of
concurrent user by any registered
proprietor of an identical mark or one
nearly reseimbling it. (2) If the
mark was likely to cause confusion at
the time when it was first registered
it may be expunged from the register
as an 'entry made in the register
without sufficient cause' unless the
proprietor of the mark at that time
would have been entitied to have it
.entered on the register by reason of
his honest concurrent use of the mark
as a trade mark before the original
registration of the mark, (3) If
the likelihood of causing confusion
did not exist at the time when the mark
was first registered, but was the
result of events occurring between that
date and the date of application to
expunge it, the mark may not be expunged
from the register as an entry wrongly
remaining on the register, unless the
likelihood of causing deception resulted
from some blameworthy act of the
registered proprietor of the mark or
of a predecessor in title of his as
registered proprietor. (%) Where a
mark is liable to be expunged under
(2) or (3) the court has a discretion
whether or not to expunge it and as to
any conditions or limitations to be
imposed in the event of its being
permitted to remain on the register."

That law is based on the interpretation of
the English act of 1938, 1Its counterparts
to ss., 16 and 17 of the New Zealand Act
are ss. 11 and 12. The applicant here
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claims that a likelihood of confusion did exist
at the date of registration of the trade mark
"SOLAVOID" but even if it did not, the

evidence shows that such a likelihood was
brought about by the manner in which the
respondent used the mark. The differences
between the grounds in ss. 16 and 17(1) have
been the subject of considerable judicial
comment but it now seems generally accepted
that the tests for application of those 10
sections are laid down by Evershed J. (as he

then was) in the Smith Hayden & Co Limited
application (1946) 63 R.P.C. 97. The words

- concerned were "OVAX"™ and “WHOVISY, At 101

he said :

"In these circumstances, the questions

for my decision under the two sections

of the Act have been formulated, and I

think accurately formulated, as follows:

(a) (under Sec.11) “"Having regard to the 20
reputation acquired by the name 'Hovis',

is the Court satisfied that the mark

applied for, if used in a normal and fair
manner in connection with any goods

covered by the registration proposed,

will not be reasonably likely to cause
deception and confusion amongst a

substantial number of persons".

(b) (under Sec.12) "Assuming user by

Hovis, Ld., of their marks THovis' and 30
'Ovi' in a normal and fair manner for any

of the goods covered by the registration

of those marks (and including

particularly goods also covered by the
proposed registration of the mark 'Ovax!)

is the Court satisfied that there will be

no reasonable likelihood of deception or
confusion among a substantial number of
persons if Smith Hayden & Coy. Ld., also

use their mark 'Ovax!' normally and fairly 40
in respect of any goods covered by their
proposed registration?"

The Judge was able to say, tested visually the
onus was discharged and likewise with reference
to the ear and not the eye. This decision
reminds me of my function because it refers

to the statement by the House of Lords in
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érigtog Limited v. Rysta [imjted 62 R.P.C.
that the question is one of first
impression, on which no doubt different minds
may reach different conclusions. It is not
profitable in such a case to indulge in
minute comparisons notoriously productive
of confusion in regard to words. A gloss on
Lord Evershed's statement was given by Lord
Upjohn in the House of Lords in the “Bali'
Trade Mark case (1969) R.P.C. 472 when at 496
he considered that Judge was wrong to use
the words "reputation acquired by"; they
should have been "the user of ". Each
section also requires consideration of the
notional use of the mark being placed on the
Register, that is in normal and fair use in
relation to the goods. What the registered
proprietor actually does is not the sole
consideration, but what he might normally and
fairly do also comes into play. In the

- General Electric case Lord Diplock said at
§1E s

"Where the questicn of the likelihood of
deception or confusion arises on an
application to expunge a registered mark
which has already been the subject of
substantial use, the absence of evidence
of actual confusion having occurred is
g potent factor in determining whether
or not the court should excrcise its
discretion to expunge the mark from the
register. But it does not decide the
relevant hypothetical question which

must be answered in the affirmative before

any question of discretion to expunge
the mark arises: would any normal and
fair future use of the mark in the
course of trade be likely to cause
deception or confusion? If actual
confusion in the past is 'proved, this
is a strong indication that continued
confusion is likely; but the absence
of evidence of past confusion may be
accounted for by the small extent to

which the mark has been used or by special

circumstances affecting its past use
.which may not continue to operate to
prevent confusion in the future."
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Mr Gault submitted that at the date the trade
mark "SOLAVOID" was registered, there was a
reasonable likelihood that confusion would
arise among a substantial number of persons
between themark "SOLAVOID" used notionally in
a normal and fair manner and the trade mark
"POLAROID" as used and established in New
Zealand and additionally as used normally and
fairly by the applicant. On the matter of
likelihood of confusion (or confusion 10
similarity) the matters to be taken into
account include first, the distinction between
goods sold in a specialized market and those
sold to the general public. In the latter
case, as Lord Diplock said in the G.E.C. case,
it is a "Jury question". His Lordship

meant by that, that the jury as potential
buyers would be required not only to consider
any evidence from other members of the public,
but also to use their own commonsense and 20
consider whether they would themselves be
likely to be deceived or confused. A

Judge'!'s approach to the question he said
should be the same as that of a jury and, -
therefore, the Judge is not confined to the
evidence adduced at the hearing.

The second matter arises from the
decision of Parker J. in In re Pianotist Co.'s
Application (1906) 23 R.P.C. 77%, 777, in a
passage that was cited with approval by 30
Turner J. in the New Zealand Breweries Limited
case at 139 and summarised by him as follows :

"1, You must take the two words and
judge of them both by their look and
by their sound; 2. You must consider
the goods to which they are to be
applied and the nature and kind of
customer who is likely to buy these
goods; and 3. You must consider all
the surrounding circumstances and what 40
is likely to happen if each of the
marks is used in a normal way as a trade
mark for the goods of the respective
owners of the marks.,"

Parker J. did not find confusing similarity
between "PIANOLA" as contrasted with "NEOLA",
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The third factor is the doctrine of
"imperfect recollection" referred to by
Luxmoore L.J. in his dissenting judgment in
In re Rysta's application (194%3) 60 R.P.C.

87, 108. This judgment was upheld by the
House of Lords, 61945] A.C, 68, Luxmoore L.J.
said :

"The answer to the question whether the
sound of one word resembles too nearly
the sound of another so as to bring the
former within the limits of section 12
of the Trade Marks Act, 1938, must nearly
always depend on first impression for
obviously a person who is familiar with
both words will neither be deceived nor
vonfused. It is the person who only
knows the one word, and has perhaps an
imperfect recollection of it, who is
likely to be deceived or confused.
Little assistance, therefore, is to be
obtained from a meticulous comparison of
the two words, letter by letter and
syllable by syllable, pronounced with the
clarity to be expected from a teacher
of elocution. The Court must be
careful to make allowance for imperfect
recollection and the effect of careless
pronounciation and speech on the part
not only of the person seeking to buy
under the trade description, but also of
the shop assistant ministering to that
person's wants."

The fourth point is that the applicant claims
there are many points of confusing similarity
in the evidence. There is some evidence that
the trade mark "POLAROID" suffered to some
extent from its known notoriety, in that to

" some members of the public it was taken as

meaning sunglasses generally, or sunglasses
with polarized lenses. This occurred notwith-
standing careful marketing and advertising.
Undoubtedly all of the independent chemists
whose affidavits were filed seem to concur

that Polarocid sunglasses are probably the -
best known brand of sunglasses. Consequently
it was against this background of reputation
with appellicant's mark, almost meaning sun-
glasses to a lgrge number of people, that
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respondent sought to introduce a new mark
which it is clzimed has a general overall
similarity to the other trade mark and as a
result confusion was likely. It is said that
this familiarity with the Polaroid mark was,
therefore, a perfect background against which
careless encounters with the new mark would
lead to persons concluding that this was the
same mark. On the aspect of long user

and extensive reputation contrasted with a
'substantially new mark, counsel referred to
In re K Seiko Kabushki application (1958)
75 R.P.C. 112, 13C., The trade marks there
were "IKF KOYé" compared with "S.K.F." gnd
"SKEFKO'" . The applicant then mentioned the
circumstances which prevail in the trade which
are relevant in view of the decision in the
Pianotist's case, In this connection, I do
not think the comparison really assists the
applicant's case because each of the

parties have a comparable number of retail
outlets and both spend a great deal on
advertising, including shop displays.
Furthermore, there is a substantial body of
evidence suggesting that purchasers of sun-
glasses are guided in their selection by style
and price rather than by the trade mark.

In saying this, I appreciate that the
applicant is not required to show there will
always be confusion but a likelihood of
confusion amongst a substantial number of
persons., However, the applicant further
contended that the manner in which the trade
marks have been and are used increases the
likelihood of confusion beyond that which
might normally occur, because they are
directly competitive goods with the marks

applied to them in almost exactly the same way.

One particular similarity extends from the
trade itself referring to the capacity of the
lenses to polarize lights. Indeed the word
"polarized" appears on these same labels

and swing tickets which bear the trade mark
"SOLAVOID". It is for that reason I am
sure that the respondent has wisely decided
to desist from references to "polar glass",
"polar plastic" and '"polar clip" in
connection with its mark. Although it is
not material to this decision, perhaps the
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various traders who refer to the phenomenon In the Supreme
of "polarizing" could consider an alternative Court of New
term. Likewise, respondent has used for Zealand
some of its material a form of lettering
very similar to that which had formed a

feature of the applicant's 1968 advertising No 44
campaign. - Apperently quite frequently,
retail traders keep together sunglasses of Reasons for
different brands, including those under the Judgment of
marks in issue here. Beattie J.

I now deal with the construction of the 2
two marks themselves. It is true both are L4th August 1973
eight letter words having only two letters of - continued

difference., Undoubtedly they are of an equal
number of syllables and at least on the
pronunciation of some people they have
identical vowel sounds. While the cases do
not permit a side by side analysis of the
marks, when clearly heard or when read and
properly assimilated, the opening parts of

the words and consonants thereof are, in my
opinion, a means of distinguishing between
them. The initial syllables which are obviously
important, namely, "pol" and "sol"“, in my
opinion, look and sound dissimilar. "P" to
my mind is a dominant letter and there is a
clear transition to the “g",

Mr Watson's evidence is that a search was
made of the New Zealand Register of Trade Marks
to ascertain if apart from the applicant's
registrations for "POLAROID" there were any
marks derived from the words "“polar" or
"polarize" registered in Class 9, the class
that covers sunglasses and polarized lenses.
Apparently there are none. However, the word
"polarex" is at present in use as a trade
mark in respect of sunglasses available in
various pharmacies and stores. I have seen
an exhibit of a swing ticket of a pair of
Polarex sunglasses. On that ticket there
is an outline of a letter "s", before the
"p" in Polarex, which is virtually invisible
2t distances beyond 2 feet. It seems to
me the word "avoid" is clearly recognisable
in the mark "SOLAVOID" whether spoken or
printed but in considering “"POLAROID" and
"SPOLAREX", the suffixes "oid" and “ex"
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convey no meaning anc do not really register
cn the eye or ear. Looking at the words as
a whole, I agree with Mr McKay that the
"avoid" part of "SOLAVOID" is recognisable
and i1t does tend to register itself as such.
In making my comparisons I have not forgotten
the comments of Haslam J. in the New Zealand
Breweries Limited case at 143 when he refers
to the possibility of slurred pronunciation
as an ever present likelihood in the speech 10
of New Zealanders but, in my opinion, the
initial syllable, together with the "avoid"
militates against real confusion. The
importance of the first syllable has been
accepted in several reported cases collected
in Kerly's Law of Trade Marks and Trade
Names, Tenth Edition, paragraphs 17-20. I
therefore cannot agree that the average New
Zealand purchaser on encountering either of
these marks would not closely examine or 20
analyse them as to arrive at a difference

in idea. To my mind on first impression,
the word "POLAROID" conveys the idea of
polarized lenses, whereas "SOLAVOID" conveys
the idea of avoiding the sun and is,
therefore, appropriate to all types of sun-
glasses whether polarized or not. This
means that I cannot agree the marks are
visually and phonetically too close or that
any idea which they might convey would not 30
so readily occur as to enable purchasers to
distinguish between them.

It is appropriate that I deal with the
next argument which is directed to the
motive of the respondent in selecting its
mark. Here, the applicant claims that the
cumulative effect of the manner in which the
mark "SOLAVOID" was introduced to the trade
and has been used, contrasted with the
notoriety of the "POLAROID" mark, plus the 40
fact that there were in common use words
referring to the principle of polarizing
such as Ypolar clip" (and I have already
gommented on this), together with the
socmewhat similar type of advertising
printing, is such as to entitle the
applicant to say that the respondent has
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sailed as close to the wind as possible to
the well-known "POLAROID" mark and thereby
attracted goodwill from the well established
benefit in that mark. In In re Kid
(Bhirts) Limited's application (1960) 77
R.P.C. 117, 118 Lord Evershed M.k. posed the
question in relation to "DAKS" :

"Why have they chosen “Kidax"? Let me
say at once that if the answer had been,
"Because the Respondents wish to get
some advantage from the considerable
reputation belonging to the Appellant's
mark'" that would not conclude the
matter, though it is also true to say
that the Court would not be astute
to say that the Respondents would be
unsuccessful in what they set out to
achieve."

Roxburgh J. in the Koho application (supra)
considered the some point of some

importance at 131. Mr Gault submitted that
in this case the respondent had a full range
of languages to select from yet it evolved

a mark which bears considerable similarity to
an established and famous one. Was it
therefore on the face of it adopted for the
purpose of appropriating the applicant's
goodwill? As I have said, I consider the
ideas conveyed are dissimilar. In my
opinion, people will readily identify the
prefix "sol" with the sun. It is used in
words such as "solar", "solstice" and in the
expression "solar energy". Mr Masson, a
chemist in New Plymouth, sells products in
his shop such as Solarcaine which is a trade
mark used on sunburn and antiseptic cream;
Solarstick which is a trade mark used on a
lip sunscreen lip stick; Solflex and Solarex
which are trade marks used on sunglasses,
and Polarex which is a trade mark used on
sunglasses, He is not aware of any
confusion and believes that he and his staff

have been able to inform the public purchasing
sunglasses about the different characteristics

of polarized and tinted lenses. In the case
of "SOLAVOID" sunglasses, the type of lenses
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is clearly stated on the swing ticket
attached to the sunglasses. When dealing
with the large body of evidence as to the
lack of actual confusion in the use of these
two marks side by side, I appreciate that
while it is clear that evidence of instances
of confusion is the best evidence of the
likelihood of confusion, nevertheless the
absence of such evidence does not entirely
conclude the matter, but, in my opinion,

it does impose some obligation on the
applicant to explain why there is no such
evidence. In this respect the applicant
relied on the notional use of the marks.

It is submitted that notwithstanding factors
to date may not have produced confusion,
they may not necessarily continue. In

In re BElectrolux Ltd. v. Electrix Ltd.
application (1953) 70 R.P.C. 127, Lloyd-
Jacob J. pointed out that therc might well

be no evidence of confusion as this would flow

from some differentiation in get-up or
presentation which for the time being had
obscured the brandname similarity. Here a
large number of retailers have stated they
would not be confused because of the swing
tickets of different colours or because the
marks conveyed to them different ideas.

It must be accepted that the zverage
purchaser would not be as perceptive as a
retail pharmacist, each of whom has said

he knows both marks. They are, of course,
not really the right people to ask. As
Diplock L.J. (as he then was) said in the
"Bali" Trade Mark appllcatlon (1968) R.P.C.
426, 435

"The Bali Company, between the date of
the hearing by the Registrar and the
appeal to the judge, filed evidence by
~» number of buyers. at retail shops which
stocked Bali brassieres who said that
they themselves were not confused and
that they did not know of any instances
of confusion in the minds of customers
at their shops. I should not in any
event expect buyers who are responsible
for ordering the goods from their
respective manufacturers to be confused
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by a phonetic similarity in trade marks, In the Supreme
and it may well be a natural result of Court of New
confusion in the minds of custonmers Zealand
that they are not aware that they have
not received the goods which they

intended tc order." Noe44
However, Salmon L.J. (as he then was) at W42 Reasons for
said : Judgnent of
Beattie J.
"As I have already indicated the Bali )
Company's unchallenged evidence showed 14th August 1973
that in normal user of the mark BAILI
during a period of many yecars in many - continued

countrics in which BERLEI goods were
sold, there had never been any
suggestion of confusion or deception
anywhere. There was also positive
evidence from the buyers of leading
London stores dealing in both parties!
goods that no deception or confusion

had occurred. Against this there was,
it is true, the Berlei Company's
uncontradicted evidence of the trap
orders, to which I have already referred,
but which I do not think in reality
diminishes the weight of the Bali
Company's evidence as to what has in
practice occurred over years of
concurrent honest user. To my mind this
is the best evidence of what is or is
not likely to occur in the future and
also of what was the likelihood at the
date of the application.”

I cannot therefore entirely close my eyes to
the fact that there has been no positive
evidence that deception or confusion has
occurred. In fairness to the applicant, I
do not place any great reliance on the use of
the words "POLARFLEX" and "POLAREX", the
latter which seems to be the same mark as
"SPOLAREX" with the "S" represented
conspicuously because that mark has been
investigated and sales of each are not in
significant quantities. In any event,
Mr Brackenridge has said that he wculd be
concerned with the obvious conflict with the
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trade mark "POLAROID", Indeed, an
application was made to register "SPOLAREX",
but following threatened opposition from the
applicant it has apparently been withdrawn.

Even if the grounds for removal are
established, there is still a discretion to
leave the trade mark on the Register in view
of the wording of s.41, but counsel for the
applicant was not aware of the exercise of the
discretion in any reported case. He asked
that the trade mark be expunged because the
activities of the respondent coming as close
as possible to the applicant's mark and in
encouraging confusion by promotion and
activities in labelling, have no proper claim
to have the mark remain.

In coming to my conclusion that there is
no reasonable likelihood of confusion, I
have also had regard to the nature of the
market in which the goods are sold, namely,
at pharmacies and by opticians, sports goods
dealers and department stores., I observe
that some twenty brands of sunglasses are
sold. I take into account that some sun-
glasses are polarized, including all the
"POLAROID" range, but some only of the
"SOLAVOID" ., Indeed there are a number of
references in the affidavits demonstrating
that polarized lenses are used in various
brands on the market. Furthermore, sun-
glasses as a general practice appear to be
displayed side by side so the customer can
observe the combhined range and make a
selection. The labels can, therefore, be
seen together, reducing the chance of mistake -
or confusion, Retailers also state that
sunglasses sell on style and price and not
generally on trade name or manufacture. The
evidence satisfies me that a buyer does not
ask for the article from a shelf or behind a
counter, as he is confronted with a range
clearly displayed, thearticles being in
juxtaposition to one another. I therefore
take into account the strong body of
evidence that with this particular commodity,
brandname is apparently of minor significance.

10
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The fact there is no evidence of confusion
despite five years where the marks have been
circulating side by side, is also, in my
opinion, very material. The applicant has
been aware of the marketing of Solavoid

glasses all that time. I therefore assume
that if there has been confusion in fact,

every endeavour would have been mede to provide
evidence of it. No evidence of any complaint

In the Supreme
Court of MNew.
Zeal and

————

No.44

Reasons for
Judgment of

of confusion has been received by the respondent Beattie J,

It would seem that such confusion as
does exist is really not between the two marks
but between "POLAROID" and "POLARIZED",
Many of the chemists referred to this confusion
on the part of customers who have an erroneous
impression that Polaroid is a generic name
for all sunglasses having polarized lenses.
One such chemist was Mr Grant of Hastings who
estimates that approximately 95 percent of
all glasses sold in his shop have non-polarized
lenses while Solavoid sales are half of his
total sunglasses sales.

. Delay in this case is also a factor,
although not a bar. In In re Talbots Trade
Mark (1894) 11 R.P.C. 77, Stirling J.
criticised the applicants for a three year
delay after being aware of the other mark,.

No evidence was given of confusion during the
seven years after the mark was registered.
The Judge having regard to these matters,
could not come to a conclusion that the mark
was calculated tc deceive, In McCaw,
Stevenson & Ano, Limited (1908) 23 R.P.C. 1
where the owners of a trade mark consisting
of the word “glacier" registered for
transparencies sued for infringement by the
use of the word 'glazine" and they had

known of the defendant's use for at least
four years, and no case ofdeception was proved,
the action was dismissed. Here, the applicant
from early 1969 was aware of the sale of
Solavoid glasses, but this application for
rectification was not filed for two years.
All of the respondent'!s affidavits were

filed by May 1972. This sequence leads to
the conclusion that it is inconsistent with

14th August 1973

« continued
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the claim of deception and confusion, when
having regard to the large volume of sales,
the situation called for promptitude.

Applicant alternatively submitted that
if the marks were not held to be confusingly
similar because of the different ideas they
convey, it would follow "SOLAVOID" was
descriptive of the goods and thus
insufficiently distinctive. Ss. 1% and 15 of
the Act respectively refer to distinctiveness,
requisite for registration in Part A and
secondly, capability of distinguishing,
requisite for registration in Part B. Here
we are concerned with Part B. At the date of
registration, there was no prior user of
"SOLAVOID" so that the capacity of that mark
to describe the goods must be judged on the
word itself. Mr McKay rightly concedes there
is an element of descriptiveness in the word.
The question is, is it such as prevents the
mark being capable of distinguishing the
goods? I consider that there is no attempt
to monopolize an ordinary English word; I
hardly think anyone would ask for "SOLAVOIDS".
The principles to be applied emerge from
examples in .a series of cases. In the
Rotolok application (1968) R.P.C. 227,
registration was refused as the word was not
inherently capable of distinguishing a quick-
release fastener. Again in the Rotorake
case (1968) R.P.C. 36, it was held the word
did not qualify as an invented word. It
simply meant a rotary rake, which is a
descriptive and not a distinctive term.

The capability of the word for distinguishing
was not a self-evident proposition.  Likewise
in the Autoanalyzer case (1970) R.P.C. 201,
the word was not acceptable as it was in
substance the name of the goods. On the
other hand, the Amerjcan Screw Co. application
(1959) R.P.C. 344 concerned the mark
"TORQ-SET", It was conceded the mark could
not be regarded as an invented word. It was
thus considered as the phonetic equivalent of
the words "torque" and "“set". Lloyd-Jacob J.
decided registration was proper: because

Part V of the Register is intended to comprise
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marks which in use can be demonstrated as In the Supreme
affording an indication of trade origin Court of New
without trespassing upon the legitimate Zealand
freedom of other traders. Again In re Dundas
Limited application (1955) 72 R.P.C. 151

involved an objection to the word "Dustic" for No.44
adhesives. The Comptroller held it was an

inventive word having no reference to the Reasons for
quality or character of the goods and not Judgment - of
likely to be confused with "Bostik". Beattie Je
Lloyd-Jacob J. upheld the Comptrollen's decision.

By analogy I consider this an important case; l4th August 1973
"tie" and "tik" after all, have a common

suffix which is not the position herec. - continued
Finally, in Smitsvonk N.V.'s application

(195%) 72 R.P.C. 117 where the application to
register "Smitsvonk" for electrical spark
apparatus was initially refused  under both
Parts A and B, Lloyd-Jacob J. allowed registra-
tion under Part B. He mentioned that the
Hearing Officer had not considered whether or
not in its conjoined or combined form the

mark would be capable of distinguishing.

Bearing these decisions in mind, it is
my opinion that "SOLAVOID" was properly
registered under Part B and any element of
descriptiveness is not such as to prevent the
mark being capable of distinguishing the goocds.
It follows I .consider the word does not
trespass on the freedom of trade competitors.

If T am wrong in my judgment that there
1s no reasonable probablility of deception, for
myself, I would not lightly remove from the
Register a mark that has, as I find, been in
bona fide use for approximately five years and
around which obvious goodwill in commerce

" has been established by substantial expenditure.

It could be in any event that if the mark was
removed on the grounds of close resemblance, g
fresh application could be based on honest
concurrent use invoking the unfettered
discretion in s.17(2).

The application is refused,

Costs are reserved,
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ORDER OF THE SUPREME COURT
DISMISSING THE MOTION

UPON READING the Notice of Motion of the
Applicant dated the 22nd day of January 1971
and the Affidagits of Herbert S. Kassman,
Walter William Brackenridge, Lindsay Douglas
Beck, John Rowe Bradburn, Colin Henry
Brittain, Richard Neal Carpenter, Frederick
Thomas Castle, Gerard Alfred Davidson,
Kenneth Hugh McGuire, David Charles Manson, 10
Leonard Talford Mitchell, Robert William
Pollok, TIan Francis Scott and Peter Michael
Luxford in support and the Affidavits of
Ernest Leslie Watson, Dennis Bryant Allen,
Royce Langdon Barclay, Bryant Goldsbury,
Douglas Leslie Grant, Peter James Mardon,
Elder Frederick Masson, Donald John

Morrison, Bryan Carroll Pearson, Charles
Baird Quay and Peter Robinson in opposition
AND UPON HEARING Mr T.M. Gault for the 20
applicant and Mr I.L. McKay and Mr S.S.
Williams for the Respondent THIS COURT DOTH
ORDER that the application under Section 41
of the Trade Marks Act 1953 for rectification
of the trade marks register by the removal of
registration Number B82513 be refused AND IT
IS ORDERED THAT costs be reserved.

By the Court

"V.R. Harrison" (Mrs)

LS. DERU TY REGISTRAR 30
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No. 46
In the Court
IN THE COURT OF APFEAL OF NEW ZEALAND of Appeal of
: New Zealand
No. C.A. 98/73 —
No.46

IN THE MATTER of the Trade

Marks Act 1953 ﬂﬁ:iﬁﬁ Zﬁ
AN D Appeal
IN THE MATTER of Trade Mark Z;%November

Registered
Number B82513

BETWEEN  POLAROID CORPORATION
a corporation
organised and
existing under the
law of the State
of Delaware, United
States of America,
of 730 Mailn Street,
City of Cambridge,
State of
Massachusetts,
United States of
America

Appellant

AND HANNAFORD & BURTON
LIMITED a New
Zealand company,
of 25 Rutland
Street, Auckland,
New Zesaland

Respondent

NOTICE OF MOTIUN OF APPEAL

TAKE NOTICE that this Honourable Court WILL
BE MOVED by Counsel for the abovenamed
Appellant on Monday the 3rd day of December
1973 at ten o'clock in the forenoon or so
soon thereafter as Counsel may be heard

ON APPEAIL, from the whole of the judgment

of the Supreme Court of New Zealand
delivered at Wellington by the Honourable
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Mr Justice Beattie on the 1kth day of

August 1973 refusing an application made by
the abovenamed Appellant under Section W41 of
the Trade Marks Act 1953 for rectification

of the trade marks register by removal of
registration Number B82513 in the name of the
abovenamed Respondent UPON THE GROUNDS

that the said judgment is erroneous in fact
and in law.

DATED this 7th day of November 1973.

"T.M. Gault"

Solicitor for the Appellant

TO The Registrar of this Honourable Court
and to the abovenamed Respondent and

its Solicitor.
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No. 47
REASONS FOR_JUDGMENT OF THE COURT In the Court
(DELIVERED BY RICHMOND J.) of fppeal of

New Zeal and

This is an appeal from an order of the

Supreme Court refusing an application by No.47

Polaroid Corporation, the appellant, for

rectification of the Trade Marks Register Reasons for

bg the removal therefrom of trade mark no. Judgment

B82513 SOLAVOID in the name of the respondent,

Hannaford and Burton Limited, 29th November
1974

The appellant is a United States corporation
and uses on a world-wide basis the trade mark
POLAROID, In particular the mark is
associated with sun glasses manufactured and
sold by the Polaroid Corporation in the
United States since 1936 and extensively in
150 or more countries including New Zealand
after that date. The trade mark POLAROID
was first used in this country in relation
to sun glasses in 1938 and has been continuously
used here in relation to sun glasses since
at least 1950. The mark has been registered
in New Zealand since 1940. It is estimated
that there are probably about 200,000
POLAROID sun glasses currently in use in
New Zealand; and they are sold from about
1,200 retail outlets.

In New Zealand and throughout the world
the trade mark POLAROID has been the subject
of regular and extensive advertising in
relation to sun glasses. It is not in
¢ispute that POLAROID sun glasses have
acquired a wide and valuable reputation
among members of the trade and the general
pUbliC .

On 21 October 1966 the respondent company
applied to register the word SOLAVOID as a
trade mark after receiving from the Assistant
Commissioner of Trade Marks a letter
indicating that the mark appeared to be
available for registration. In the result
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the mark was registered on 21 October 1966
in Part B of the Register in class 9 in
respect of sun glasses.

The respondent began selling sun glasses
in New Zealand under the trade mark SOLAVOID
in September 1968. This use of the trade
mark came to the attention of the appellant
late in 1968 or early in 1969 and in due
course the existence of the registration was
discovered by the appellant. There was some
comnunication between the two organisations
as the result of which the respondent agreed
to discontinue the use in conjunction with the
trade mark SOLAVOID of certain words that had
been associated with the mark such as polar-
glass, polarplastic and polarclip - but the
inference is that the respondent was not
prepared to abandon the mark SOLAVOID although
there is no express evidence that it was
requested to do so. Proceedings for
rectification of the Register were later
initiatec in the Supreme Court by the
appellant on 22 January 1971.

The application was made under s.41 of
the Trade Marks Act 1953, the relevant part of
subs.(1) being :

"Any person aggrieved by ... any entry
made in the Register without sufficient
cause, or by entry wrongly remaining on
the Register, ... may apply in the
prescribed manner to the Court and the
Court ... may make such order for ...
expunging, ... the entry as the Court
eo. Mmay think fit."

Two principal grounds for the application
were put forward. They were first that the
trade mark was wrongly entered on the
Register because at the date of registration
it offended against ss.16 and 17(1) of the
Trade Marks Act by virtue of the fact that
the mark SOLAVOID so nearly resembled the
appellant's established trade mark POLAROID
as to be likely to deceive or cause
confusion. A second ground was that the
mark wrongly remained on the Register because

10
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even if at the date of registration there

was not a likelihood of deception or confusion,
the subsequent use of the mark by the
respondent had created that likelihood.

Beattie J. in a reserved judgment,
refused the application for an order expunging
the respondent's mark. We shall deal
presently with the reasons which influenced
the learned Judge but before doing so it is
necessary to consider two preliminary
subriissions which were made by Mr Gault.

In the Court
of Appeal of
New Zealand

No.47

Reasons for
Judgment

26th November
1974

The first related to a conclusion expressed - continued

by Beattlie J. that he should adopt as applicable
to the circumstances of the present case the
reasoning of McGregor J. in New Zealand
Breweries v. Heineken's Bier Broweri]
Maatschappii NeV. [1964] N.Z.L.R. 115,

McGregor J. stressed the experience of the
Commissioner as being of extreme value and

importance and said - '"The necessary starting
point is, therefore, to attach great weight
to the Commissioner's conclusions." Mr Gault

pointed out that in the present case all that
had happened was that the respondent, before
applying for registration of its mark, had
asked for a search to be made. This was not

a case where the Commissioner looked fully

into the matter on the basis of evidence as

to market ccenditions and other relevant matters.
Nor indeed does it even appear from the

evidence that the applicant's mark was
considered in relation to the mark of the
present appellants, We accept Mr Gault's
submission and conclude that on this

particular point Beattie J. misdirected himself.

The next submission made by Mr Gault

related to the Judge's views as to the onus
of proof resting on a person who seeks to
obtain removal of a registered mark from
the register. Beattie J. first of all dealt
with some New Zealand authorities including
the judgment of Skerrett C.J. in R. Jamieson
& Co.Ltd v. J.& J. Abel Ltd [1926] N.Z.L.R.

where that learned Judge made certain
comments suggesting that proof beyond reasonable
doubt would be required. Beattie J. concluded,
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and we agree, that all that is required is
the ordinary civil standard of proof. It
was of course common ground that, whereas

on an application to obtain registration of

a mark the onus is on the applicant, in the
case of an application to obtain removal of

a mark the onus is on the person seeking such
removal. The Judge referred to In The
matter of a Trade Mark of the United Chemists!
Association Limited (1923) 40 R.P.C. 219, a 10
decision of Eve J. In that case the
Registrar of Trade Marks at first instance
had expressed the view that in a case of
rectification proof that deception would
occur or was likely to occur must be strong
and conclusive. On appeal Eve J. said
(p.223) - T

"I do not altogether adopt the view of

the learned Registrar as to the

difference between the evidence to be 20
adduced by an applicant for registra-

tion. I think the burden which the

person seeking to rectify the Register

has to discharge is this: that he must
satisfy the Court that there is a

reasonable prospect of confusion if the

mark attacked is allowed to remain on

the register. On the other hand, the
person seeking to register a trade

mark that is opposed, has to satisfy 30
the Court that there is no reasonable
prospect of confusion arising. I

think the one is very much the

alternetive of the other."

Beattie J. set out the foregoing passage in
his judgment but then went on to observe by
reference to In re Chesebrough Manufacturin
Company's Trade Mark (1902) 19 R.P.C. 342
that "Courts nevertheless have regarded the
onus on an applicant for rectification as no 40
light one, particularly where registration
had remained unaffected for some time",

He referred to a passage in the dissenting
judgment of Cozens-Hardy, L.J. (p.355) and
eventually concluded that "a relatively

high standard of proof is required before
expunging a mark already registered".
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He considered that the onus on an applicant
in such a case was to show that '“'there is a
reasonable probability of deception having
regard to the circumstances under which
registration was obtained gnd the time it

has been on the Register". The Judge
evidently regarded the words which we have
placed in italics as important because he had
earlier commented that there was a great

deal of substance in the contention that it
is implicit in the registration of a trade
mark that the holder can rely on it and invest
substantial sums in promoting it to the
public, With respect, we do not think that

the case of In_ re Chesebrough Manufacturing
Company's Trade Mark is authority for any
general proposition that in applications for
rectification the onus of proof varies
according to the time that the mark has

been on the Register. The Chesebrough case
was concerned with an application to rectify
the register in respect of a mark which had
been registered as an old mark in 1877.

The registration of the mark was attacked
many years later on the ground that the mark
had not been used as a trade mark before

13 August 1875 and thus should not have been
registered. It was in this particular
context that Cozens-Hardy L.J. observed -
"Having regard to the fact that !'Vaseline!
has been on the LKegister for nearly a
quarter of a century, I feel that the burden
of proof rests strongly upon anyone who
seeks to disturb such a longstanding
position". Stirling L.J. at p.353 had
already commented on the fact that the
burden lay on the applicant for the removal
of the trade mark to satisfy the Court that
the mark was not in fact used in England as
a trade mark before 13 August 1875, being
the date of the commencement of the Act of
1875. He said - "In my judgment this

rule ought to ©be firmly adhered to, It

is marifestly unreasonable to expect that
the owners of a registered trade mark should
preserve evidence of th2 way in which it was
used at, and prior to, the time of
registration for a long period - in this case
more than 20 years subsequently to
registration.”

In the Court
of Appeal of
New Zealand
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No .47

Reasons for
Judgment
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We would rezd the comment made by
Cozens-Hardy L.J. as expressing in a somewhat
different way what had already been said by
Stirling L.J. We can however see no good
reason for applying what was said in that
case to the ordinary type of situation such
as exists in the present case unless through
the passage of time it has somehow become
difficult for the proprietor of the
registered mark to produce evidence relevant 10
to the matters in issue on the application
for rectification. That is not so in the
present case, In our view the matter was

" correctly put by Eve J. in the passage of-

his judgment in the United Chemists! case
which we have already cited. On this point
also we are of opinion that Beattie J.
misdirected himself.

In these circumstances it would appear
to be the duty of this Court to approach the 20
factual questions in issue de novo although
naturally -giving due regard to the views
which Beattie J. expressed.

This brings us to a consideration of
the first ground on which the application for
rectification was based, namely that the
respondent's mark was originally wrongly
entered on the Register because at the date
of registration it so nearly resembled the
appellant's established trade mark as to be 30
likely to deceive or cause confusion.

It is common ground that as at the date
of registration of the SOLAVOID mark the
appellant's mark had been extensively used
and publicised and had acquired a wide and
established reputation. The mark SOLAVOID
on the other hand had not been used. It
is against that background that the Court
must decide whether at the time of
registration of the SOLAVOID mark the 40
latter so nearly resembled the POLAROID mark
as to be likely to deceive or cause
confusion.

There is no dispute between counsel as
to the general legal principles upon which
the Court should proceed. Indeed these
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principles were all reviewed by Beattie J. In the Court
in his judgment and in this Court in the of Appeal of
New Zealand Breweries v. Heineken's case New Zealand

(supra). For present purposes it is

sufficient to refer to the summary of the
rules for comparison of word marks which is No,47
found In re Pianotist Co's Application (1906)
23 R.P.C. 775, 777 3 Reasons for
Judgment
"1, You must take the two words and
judge of them both by their look and by 29th November
their sound; 2. You must consider 1974
the goods to which they are to be
applied and the nature and kind of «~ continued

customer who is likely to buy these
goods; and 3. You must consider all
the surrounding circumstances and what
is likely to happen if each of the marks
is used in a normal way as a trade mark
for the goods of the respective owners
of the marks."

It is helpful also to cite a well known
passage from the judgment of Luxmoore L.J.
in Aristoc v. Rysta Limited (1942) 60 R.P.C.
87, 109 -

"The Court must be careful to make
allowance for imperfect recollection and
the effect of careless pronunciation
and speech on the part not only of the
person seeking to buy under the trade
description, but also of the shop
assistant ministering to that personts
wants. The feature of the applicants!
word "Rysta" (when pronounced rista)
is plainly the syllable 'rist' (as in
twrist!) while the same syllable is a
prominent part of the opponents!' trade
mark when pronounced Arist-oc, The
tendency to slur a word beginning with
'a' is, generally speaking, very
common, and the similarity between
rista and rist-oc would, I think, be
fairly obvious ... to my mind he (the
Comptroller) has failed to take into
full account the effect of careless and
slurred pronunciation, imperfect
recollection, and the limitution of the
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knowledge of the customer and the shop
assistant to one only of the word marks
and that being the one of which the
other is ignorant."

We might add that it has been emphasised more
than once that little purpose is to be served

by a meticulous examination of the two words
letter by letter and syllable by syllable
pronounced with the clarity to be expected

from a teacher of elocution. The matter is 10
one of impression and must be decided by the

-Judge as a "jury question" while having due

regard to any relevant evidence produced. The
need to deal with the matter as a "jury
question" arises where goods are sold to the
general public for consumption or domestic

use, this point being emphasised in the
judgment of Lord Diplock in The G.B. Trade
Mark (1973) R.P.C. 297 at 321,

We turn now to consider various aspects 20
of the present case -

(1) As we have mentioned, the evidence
established that at the time of registration
of the SOLAVOID mark the POLAROID mark

enjoyed a wide reputation. Indeed there was
evidence that the word POLAROID was so well
known that to some members of the public it
meant sunglasses generally or sunglasses with
polarised lenses, There are we think a very
large number of people in New Zealand to whom 30
the word POLAROID is well known and accurately
known. Many would regard the word as part

of the English language. This reduces the
importance of the so called "doctrine of
imperfect recollection" in the present case,
but it still leaves a considerable field in
which that doctrine can operate.

(2) There is a substantial body of evidence
suggesting that purchasers of sunglasses are 40
guided in their selection by style and price
rather than by the trade mark. This evidence
does not remove the probability, which also is
supported by the evidence, that a substantial
number of customers ask for POLAROID

sunglasses as such.
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(3) There was considerzble evidence as to In the Court
the way in which sunglasses are displayed of fppeal of
and sold. The general practice appears to New Zealand

have been for chemists and other retailers to
display their full range of sunglasses of

different styles and marks on one or more No,.47
display stands often with the various types

mixed up together. The various marks are Reasons for
displayed by manufacturers by means of a Judgment
label attached to each pair of sunglasses

and often also appear on the case in which - 29th November
they are contained. Thus purchases are 1974
normally made by customers selecting a pair

of suitable glasses rather than by demand - continued
over the counter for glasses of a particular

mark.

(4+)  Although little is to be gained by
making a meticulous comparison of the two marks
nevertheless a commonsense comparison has to
be made bearing in mind that a great body of
purchasers would be quite unlikely to make
any kind of careful analysis or comparison

of the two marks., It is obvious that the
two marks have the same number of syllables
snd differ from one another by two letters
only. It is said that the ordinary
pronunciation of the mark SOLAVOID would be
with the syllable “"SOL" pronounced with a
short "o" whereas the first syllable of the
mark POLAROID is normally pronounced with a
long "o". - This may be so in the case of
somebody who is prepared to split up the mark
SOLAVOID into the two words SOL and AVOID
and is familiar with the word "SOL"™ in the
English language. But by no means all of
purchasers are likely, or indeed capable, of
so analysing the SOLAVOID mark. Even by
some sophisticated people the mark SOLAVOID
could be understood as based on the two words
SOLAR and VOID, Purchasers of sun-glasses
in New Zealand must come from a wide range

of age, social, cultural and ethnic groups.
We would think it highly probable that a
considerable percentage of persons would
pronounce SOLAVOID in cuch a way as to make
the vowel sounds completely similar to those
in POLAROID. Some people would very likely
pronounce POLAROID with a short "o" in the
first syllable. However there are many cases
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'in which emphasis has been placed on the

difference between the two consonants with
which otherwise similar marks begin. That
matter must be given proper weight in the
present case, Some importance from an aural
point of view must also be attached to the
consonant "v" in SOLAVOID as compared with
the consonant "r" in POLAROID, These conson-
ants appear in a position in both marks where
they are likely to receive less emphasis than
the initial consonants. Because the
different consonants make a real difference
to the sound of the two words, we are not

"satisfied that persons with an accurate

knowledge of the word POLAROID would mistake
the one word for the other. From a visual
point of view the marks are different to
anybody studying them with reasonable care.
But although the word POLAROID is very well
known, there must remain a considerable number
of people to whom it is not so well known. .
To such people, with an imperfect recollection,
we think there would be a real risk of
confusion.

(%) Next the question arises as to whether
there is a rezl possibility of confusion, on
the part of a substantial number of buyers,
not in the sense of their being deceived
into the belief that the two marks are the
same but rather on the principle referred to
by Lord Upjohn in the Bali Trade Mark case
(1969) R.P.C. 472, 496 when His Lordship
said -~

"It is not necessary in order to find that
a mark offends against section 11 to
prove that thére is an actual probability
of deception leading to a passing off or
(I add) an infringement action. It
is sufficient if the result of the
registration of the mark will be that a
number of persons will be caused to wonder
whether it might not be the case that the
two products come from the same source.
It is enough if the ordinary person
entertains a reasonable doubt, but the
court has to be satisfied not merely
that there is a possibility of
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confusion; it must be satisfied that
there is a real tangible danger of
confusion if the mark which it is sought
to register is put on the register.

And so mutatis mutandis when it is
sought to expunge a mark." '

This principle had been accepted by Romer J.
in Jellinck Trade Mark (1946) 63 R.P.C. 59
p.78, and reference to that case was also
made with apparent approval by Lord Morris
of Borth-y-Gest in the Bali Trade Mcrk case
at p.491.

In the reported cases the evolution of
the principle appears to begin with a passage
in the judgment of Morton J. in Hack!s
Application (1940) 58 R.P.C. 91, 110, It
has been accepted by the High Court of
Australia: Southern Cross Refrigerating Co.
v. Toowoomba Foundrv Pty. Ltd. (1954) 91
C.L.K. 592, 608. As was pointed out in
N.Z. Breweries Ltd. v. Heineken's [196%]
N.Z.L.R. 115, 133-4, 141, 142, the cxpression
'or cause confusion! was introduced into the
relevant sections of the trade mark legisla-
tion in 1938 in the United Kingdom and in
many cases not a great deal turns on the
changed wording. But the new words may
well have been intended to cover the kind
of situation struck at by the fcoused to
wonder' principle. At all events we think
that that principle follows both from the
authorities to which we have referred and
the statutory language itself.

One is here dealing with the case of
those purchasers who not only are familiar
with the word POLAROID but also associate
thut word with sunglasses produced by a
particular manufacturer. Would any
significant number of such purchasers, having
noticed that thc sunglasses they have in
mind purchasing are labelled SOLAVOID,
really seriously wonder whether they come
from the same source as POLAROID glasses?
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When both marks have been in use for
several years, evidence addressed to whether
or not there has been actual confusion may
clearly be important, but, as was
emphasised in this Court in the Steinecker
case at pp.133, 139 and 142, it is ultimately
for the Court %o take the resPonsiblllty of
deciding whether the marks are too close, as
a matter of personal impression, though
having regard to any relevant evidence. - 10
Here both marks are for sunglasses; they
have in common the relatively unusual suffix
"oid"; they have the same number of .
syllablesy they also have in common the
letters '"ola . The evidence is that all
POLAROID sunglasses have polarising lenses
but that most SOLAVOID sunglasses do not and
tend to be cheaper; on the latter point
see, for example, the affidavit of Mr D.J.
Morrison of Wanganui, paragraph 11. 20
Bearing in mind these similarities and the
fact that in our view a considerable number
of buyers might well not analyse SOLAVOID in
terms of the idea conveyed by SOL-AVOID,
our strong prima facie impression is that
there is a real tangible danger that a
significant number of buyers would be
caused to wonder whether the two products
come from the same manufacturer and have
been differently named because of 30
differences in lenses, style or price.

The question then becomes whether the
evidence is sufficient to offset that
impression. It is true that in the
numerous affidavits there is no clear
evidence of an instance of actual confusion
and that the tenor of the affidavits by
chemists filed for the respondent is to the
contrary. But one would not expect
chemists to be confused. As to the general 40
public, an important theme appearing from the
respondentt!s affidavits is that most people
select sunglasses because of style or price
rather than because of the trade mark. We
refer to the affidavits of Mr D.B. Allen
of Waitara, para. 12; Mr R.L. Barclay of
Hawera, para. 12; Mr B. Goldsbury of
Wanganuij para. 93 Mr D.L. Grant of
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Havelock North, para. 10; Mr E.R. Masson -
of New Plymouth, para. 14%; and Mr D.J.
Morrison of Wanganui, para. 10. We infer
that the case lies in a field where the
general public is largely indifferent to
trade marks. Thet cannot derogate, we
think, frcm the appellant'!s statutory right
to protection for its registcred mark or
from the public importance of preserving the
purity of the register. However it does

go o long way towards explaining the absence
of evidence of actual confusion. In the
light of this consideration, our prima facie
impression is not dispelled by the evidelce.
Looking at the matter from a jury point of
view we cannot escape the conclusion that
there is a rcal tangible danger of confusion
in the sense which we have just discussed.
We would add that on this particular matter,
which we regard as a very important one, we
have not had the benefit of any views
expressed by Beattie J. It may be that
confusion, in the sense of people wondering
whether goods come from the same source, was
not particularly emphasised in argument.
However Mr Gault relied heavily on this
aspect of confusion in his submissions in
this Court.

Because of the view which we have just
expressed, and because we also belicve there
to be a probability of confusion on the part
of persons having on imperfect recollection
of the word PCLAROID, we are of opinion
that appellant has established the first
ground on which the applicaticon to expunge
the entry of the word SOLAVOID wuas based.

In these circumstances it is unnecessary
for us to consider o number of further
submissions which were made by Mr Gault
in respect of the appeal.’ '

There is however the question of the
overall discretion of the Court to refuse
to order a mark to be expunged from the
register, As to this Beattie J. made the
following comments - '
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WIf I am wrong in my judgment that there
is no reasonable probability of
deception, for myself, I would not
lightly remove from the Register a mark
that has, as I find, been in bona fide
use for approximately five years and
around which obvious goodwill in
commerce has been established by
substantial expenditure. It could be
in any event that if the mark was 10
removed on the grounds of close
resemblance, a fresh application could
be based on honest concurrent use
invoking the unfettered discretion in
s.17(2) " ‘

Having regard to the conclusions at which
we have arrived in this judgment we are of
opinion that i1t would be plainly wrong for us
to refuse the application in the exercise of
our discretion., Beattie J. attached weight 20
to what he regarded as the bona fide use of
the SOLAVOID mark for approximately five
years. As earlier recorded the respondent
began selling sunglasses under the SOLAVOID
mark in September 1968. It seems likely that
the registration of that mark was discovered
by the appellant in the early part of 1969.
Proceedings for rectification were begun in
January 1971. This means that there was a
delay in commencing proceedings of between 18 30
months and 2 years from the time when the
appellant first became aware of the
registration of the SOLAVOID mark. We do
not know the reasons for this delay but once
the proceedings were issued the respondent
elected to continue the use of the SOLAVOID
mark and we do not think that the user of the
mark thereafter should militate against the
exercise of the discretion. As to the period
leading up to the issue of proceedings it
may well be that respondent acted in good
faith in the sense that it believed it had a
mark which was sufficiently distinguishable.
But it is inconceivable that it was not
well aware of the POLAROID mark at all
times, or that it could not have noticed
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that the two marks had several features in
common. We think that the respondent must
have known that it was sailing fairly close
to the wind. The other matter referred to
by Beattie J. was the possibility of
respondent making a fresh application for
registration based on honest concurrent usec.
Of course an application of that kind could
not have been m.de at the time when the

SOLAVOID mark was registered in October 1966.

At that time there was no concurrent user,
We uncderstand Beattie J. to have had in
mind the possibility of respondent now
making application in the event of the
SOLAVOID mark being expunged. We do not
think that the possibility of a successful
application of that kind is sufficiently
established to warrant the refusal of the
present application.

In the result the appeal is allowed and
there will be an order to rectify the
register of trade marks by expunging there-
from the trade mark registered number
B82513. The appellant is.entitled to its
costs which we fix at $400, together with
disbursements. It will also be entitled to
costs in the Supreme Court. In that Court
costs were reserved and may be dealt with
accordingly.

No. 48
FORMAL JUDGCMENT OF COURT OF APPEAL

FRIDAY the 29th day of November 197.

Before the Right Honourable Mr Justice Richmond
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Formal Judgment

of Court

29 November 1974

The Right Honourable Mr Justice Woodhouse

The Right Honourable Mr Justice Cooke

This Notice of Motion of Appeal dated the
7th day of November 1973 coming on for
hearing on the 9th and 10th days of
September 1974 and UPON HEARING Mr Gault
of Counsel for the appellant and Mr McKay
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and Mr Willjams of Counsel for the
respondent THIS COURT HEREBY ORDERS AND
DECLARES that the appeal is allowed and
THIS COURT FURTHER ORDERS that the register
of trade marks be rectified by expunging
therefrom the trade mark registered number
B82513 and doth FURTHER ORDER that the
respondent pay to the appellant the sum of
$400 for costs together with disbursements
and doth FURTHER ORDER that the respondent 10
pays the costs in the Supreme Court

By the Court
L.S. tD.V. Jenkin!

Regjstrarxy

No., 49

ORDER OF THE COURT OF APPHAL GRANTING FINAL
LEAVE TO RESPONDENT TO APPEAL TO

HER MAJESTY IN COUNCIL.
TUESDAY the 3rd day of June 1975

Before : The Honourable Mr Justice McCarthy
President 20

The Honourable Mr Justice Richmond

The Honourable Mr Justice Woodhouse

UPON READING the notice of motion for grant
of final leave to appeal to Her Majesty in
Council filed herein and the affidavit filed
in support thereof AND UPON HEARING Mr Turley
of Counsel for the Respondent and Mr Philpot
of Counsel for the Plaintiff THIS COURT
HEREBY ORDERS that the abovenamed Respondent
be and is hereby granted final leave to 30
appeal to Her Majesty in Council from the
judgment of this Honourable Court given

and made on the 29th day of November 1974,

By the Court
tD,V. Jenkin'

REGI STRAR

L.S.
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wesss In the Supreme

@5{ _ "W Court of New

o) Zealand

TNTHRPATENT OFFICE] o0, % _T .
NEW ZEALAND, Exhi;bit "W B 1"

This is the Certificate of the New

to Affidavit of
Walter William

Zealand Commissioner of Trade Marks 3% the matter of the Trade Murks Act 1953 Brackenridge

marked "W.W.B.1" now produced -and and the Regulations thereunder;
shg\m ;o WALTER WILLIAM BRACKENRIDGB SWOI‘;n 20th
3relc1§e§rred to in his declaé'am . AND January 1971

day of
before me:

-3 Wellington the

19714 In the maiter of Trade Mark Registration

in the name of POLAROID CORPORATICN.
Solicitor OF The Supreme Court of

New Zealand

Certificate.

3 CONWAY WALTER WADHAX » Commissioner of
Trade Marks for New Zealand, Bercbp Certilp that FOLAROID CORFORATION,

a corporation organised under the laws of the State of Delaware,
of 317 South State Street, Dover, Delaware, U.S.A., manufacturere,
were registered under the date of 28 lay 1940, as proprietors
of the trade mark FCLAROID, a representation of which appears
below in Class 8 (Schedule III) urder No.38281 in respect of:
"composite material ccmprising suspensions of dichroic needle-
shaped particles in a light-transmitting medium sdapted to be
used in connection with optical devices such as microscope eye-
plieces, glare eliminators, variable density diaphragms, gem
testers, cameras, lences, wave retardation pluates, microscopes,
lamps, headlights, wind-shields, stereoscopic implements, sun
glasses, reading lamps, and other scientific instruments,
optical goods, measurirg and testing instrunents, and devices
for the control of light inteasity; microscope eye-pieces,
glare eliminators, variable density diaphragms, gem testers,
cameras, lenses, wave retardation plates, microscopes, lemps,
stereoscopic lmplements, sun glasses, and other scientific
instruments, optical goods, measuring and testing lnstruments,
and devices for the control of light intensity, all the foregoing
goods being goods included in Class 8".

I Further Certify:

(a) thut under the date of 27 March 1953, the sddress of
tho propristor wus altered %o 730 Main Street, Cambridge,
Massachusetts, U.S.A.

(b) that under the date of 19 January 1954, ‘the uddress
for service wns entered, ¢/o A.J., Park & Son, Wellington,

M et
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= In the Supreme
Court of New

Zealand
(¢) that under the date of 1 August 1956, POLARIZERS (AUSTRALIA) eal

PTY. LIMITED, of Collins House, 239 Broadway, Sydney, N.S.W.,
Australia, manufacturers, were registered as users.

. Exhibit "W.WeB.1"
(4) that under the date of 7 May 1963, POLAROID OVERSEAS to Affidavit of

CORPORATICN, a corporation organised under the laws of N

; Walter william
Liberia, of Fenby House, Shirley Street, Nassau, Bahama R
Islands, manufacturers, were registered as user, in Brackenrldge
respect of microscope eye-pieces, glare eliminators, sworn 20th
variable density diaphragms, gem testers, cameras, lenses, Jahualy 1971
wave retardation plates, microscopes, lamps, stereoscopic

implements and other scientific instruments, measuring « continued
and testing instruments, and devices for the control

of light intensity, all the foregoing goods being goods

included in Class 8.

(e) that under the date of 9 August 1956, POLARIZERS (FRAKCE)
8.A.R.L., a corporation organised under the laws of France,
of 61/63 Rue Beaubourg, Paris 3e, France, manufacturers,
were registered as users.

(f) that under the date of 10 August 1956, POLARIZERS (UNITED
KINGDOM) LIMITED, of 186 Acton Lane, Harlesden, London,
N.W.10, England, manufacturers, were registered as users.

(g) that under the date of 15 August 1956, POLARIZERS (SOUTH
AFRICA) LIMITED, of 318 P.E.A.C. Building, 15 de Villiers
Street, Johannesburg, South Africa, manufacturers, were
reglstered as users.

(h) that under the date of 15 February 1965, the registered user
entry in the name of POLARIZERS (SOUTH AFRICA) LIMITED, of
Harland House, Loveday Street, Johannesburg, South Africa,
was varied by restricting the specification of goods to:
"light-polarizing sunglasses and sungoggles".

(1) that under the date of 18 March 1965, the registered user

entry in the name of POLARIZERS (UNITED KINGDOM) LIMITED,
was cancelled.

(J) that under the date of 8 April 1965, the registered user
entry in the name of POLARIZERS (FRANCE) S.A.R.L., was
cancelled.

(k) that under the date of 4 May 1965, the registered user
entry in the neme of POLARIZERS (AUSTRALIA) ¥TY. LIMITED,
- was varied by limiting the goods to: 1lightpolarizing

sunglasses and sungoggles.
- -
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that under the date of 23 August 1965, POLAROID (EUROPA)
N.V., a corporation organised under the laws of the
Netherlands, of 33-35 Amsterdam-Z, Holland, menufacturers,
were registered as user in respect of all the goods except
light polarizing sunglasses and sungoggles.

that under the‘date of 8 Avgust 1968, the registered user
entry in the name of POLARIZERS (SCUTH AFRICA) LIMITED,
was cancelled.

that under the date of 19 June 1968, NIPFON POLAROID
KABUSHIKI KAISHA, a corporation organised under the laws
of Japan, of Tiiko Building, No.20, Skinbori-cho, Shiba,
Minato-ku, Tokyo, Japan, manufacturers and merchants,

were registered as user.

that under the date of 29 May 1968, POLAROID AUSTRALIA PTY.
LIMITED, of 11 Smail Street, Ultimo, N.S.W., Australia,
manufacturers and merchants, were registered as user.

that under the date of 7 August 1970, the conditions and
restrictions of registered use by POLAROID (U.K.) LIMITED
has been varied as follows: '

The trade mark is to be used by the registered user in
relation to the goods only so long as the registered
proprietor owns sufficient share capital of the registered
user to enable the registered proprietor, directly or

'1nd1rectly. to appoint or elect a majority of the Directors

of the registered user.

that under the date of 25 August 1970, the conditions and
restrictions of registered use by NIFTON POLAROID KABUSHIKI
EAISHA has been varied as follows:
The trade marks are to be used by the Registered user
only so long as POLAROID CORPORATICN owns sufficient
‘share capital of the registered user to enable POLAROID
CORPORATICN to appoint or elect a majority of the
Directors of the registered user.

that the registration of such Trade Mark is current until
28 May 1975, when it may be renewed.

The representation of the Trade Mark referred to above is: * .

POLAROID

GIVEN under my hand and the
seal of the Patent Office T
‘Mla 25rd day of December 1970. -

4

In the Supreme
@ourt of New
Zealand

¢ -———r

Exhibit "W.W.B.1'
to Affidavit of
wélter William
Brackenridge
sworn 20th
January 1971

= continued
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. N Pat. 188
D 1 WM.B.2 In the Supreme
e Court of New
~ Zealand
IN THB PATENT OFFICE, No. 42821 ’
NEW ZEALAND,

Exhibit "“W.W.B.2"
. . i to Affidavit of
This is the Certificate of the New gy (ye matter of the Trade Marks Act 1953 Walter William

Zealand Commissioner of Trade Marks i .
marked "W.W.B.2" now produced and and the Regulations thereunder; Brackenridge
shown to WALTER WILLIAM BRACKENRIDGE

and referred to in his decl?zr::&i.ox AND sworn 29th
declaredcat Wellington the H"q January 1971
day of M 1971, In the matter of Trade Mark Registrationm y 197

before mw: / in the name of POLAROID CORPORATION
I/ {‘» ‘
mﬁ/

Solicitor of the Supreme Court o
New Zealand

Certificate.

3 CONWAY WALTER WADHAM » Commissioner of

Trade Marks for New Zealand, erebp Certitpthat POLAROID CORPORATION,

a corporation organised under the laws of the State of Delaware,

of 730 Kain Street, Cambridge, Massachusetts, U.S.A., manufacturers,
were registered under the date of 29 March 1946, as proprietors

of the Trede Mark POLAROID, a representation of which appears

below in Class 9 (Schedule IV) under No.42821 in respect of
"composite material comprising suspensions of crystalline.particles
in a light-transmitting medium adapted to be used in connection
with optical devices suckh as microscope eye-pieces, glare
eliminators, variable density diaphragms, gem testers; viewing
devices - namely, filters, lenses, eyeglasses and goggles;
stereoscopic viewers; optical bench elements; camera filters;

day glasses, sun shields and visors; polariscopes; variable
density windows; fixing baths; photographic processing tanks

and printing rolls".

I Further Certify:

(a) that under the date of 1 August 1956, POLARIZERS
(AUSTRALIA) PTY. LINITED, of Collins House, 239
Broadway, Sydney, N.S.W., Australia, manufacturers,
were registered as users.

(b) that under the date of 9 August 1956, POLARIZERS
(FRANCE) S.A.R.L., & corporution organised under the
laws of France, of 61/63 Rue Beaubourg, Paris 3e,
France, mesnufacturers, were registered as users.
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Zealand

(¢) that under the date of 10 August 1956, POLARIZERS
(UNITED KINGDCM) LIMITED, of 186 Acton Lane, Harlesden,
London, N.W.10, Englard, manufacturers, were registered EXhibit ny .N.B.Q"i
as users.

to Affidavit of

(d) that under the date of 15 August 1956, POLARIZERS vialter William
(SOUTH AFRICA) LIMITED, of 318 P.E.A.C. Building, Brackenridge
15 de Villiers Street, Johannesburg, South Africa, SWO’fn 20th

manufacturers, were registered as users.

January 1971
(e) that under the date of 15 February 1965, the registered

user entry in the name of PCLARIZERS (SOUTH AFRICA)
LIMITED, of Harland House, Loveday Street, Johanmesburg,
South Africa, was varied by restricting the specification
of goods to: "light-polarizing sunglasses and sungoggles".

- continued

(£) that under the date of 18 March 1965, the registered
user entry in the name of POLARIZERS (UNITED KINGDOM)
LIMITED, was cancelled.

(g) that under the date of 7 August 1970, the conditions and
restrictions of registered use by POLAROID (U.K”) LIMITED
was varied as follows:

"The trade mark is to be used by the registered user in
relation to the goods only so long as the registered
proprietor owns sufficient share capital of the
registered user to enable the registered proprietor,
directly or indirectly, to appoint or elect a majority
of the Directors of the registered user.

(h) that under the date of 8 April 1965, the registered
user entry in the name of POLARIZERS (FRANCE) S.hA.R.L.
was cancelled.

1) that under the date of 4 May 1965, the registered user
entry in the name of POLARIZERS (AUSTRALIA) PTY. LIMITED,
has been viried by limiting the goods to: "light-
polarizing sunglasses and sungoggles".

(&)) that under the dete of 23 August 1965, POLAROID
(EUROPA) N.V., a corporation orgznised under the laws
of the Netherlands, of 33-35 Amsterdam - Z, Holland,
manufacturers, were registered as user in respect of
all the goods except light polarizing sunglasses and
sungoggles.

’5‘ ‘ ees/
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In the Supreme

Court of New
(k) that under the date of 2 May 1967, POLAROID (U.K.) Zealand

LIMITED, of Rosanne House, Welwyn Garden City,
Hertfordshire, England, manufacturers, were registered
as u . P o
8 ser EXthl't "-J.N'J.B.Z"
(1) that under the date of 8 August 1968 the registered user to Affidavit of
entry in the name of FOLARIZERS (SOUTE AFRICA) LIMITED, Walter yilliam
»

was cancelled. Brabkenridge
(m) that under the date of 19 June 1968, NIFFON POLAROID sworn 20th
KABUSHIKI KAISHA, a corporation organised under the laws January 1971
of Japan, of Taiko Building, No.20, Skinbori-cho, Shibdva,
Minato-Ku, Tokyo, Japan, manufacturers and merchants,
were registered as user.

(n) that under the date of 29 May 1968, POLAROID AUSTRALIA PTY.
LIMITED, of 11 Smail Street, Ultimo, N.S.¥W., Australia,
manufacturers and merchants, were reglstered as user.

|
—— m—

- contaned

(o) that under the date of 25 August 1970, the conditions and
' restrictions of registered use by NIFFON POLAROCID KABUSHIKI
. KAISHA has been varied as follows:

®"The trade marks are to be used by the Registered user
only so long as FOLAROID CORPORATION owns sufficient
share capital of the registered user to enadle POLARCID
CORPORATION to appoint or elect a majority of the
Directors of the registered user.

(r) that the registration of such Trade Mark is current until
29 March 1981, when it may be renewed.

(@) that the Trade Mark Reglistration has been assoclated with
Kos,.38281 and 42820.

The representation of the Trade Mark referred to above is:

POLAROID

GIVEN under my hand ard the

seal of the Patent Office this
23rd day of Decexber 1970.
VoA
L] -
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to WALTER WiILLIAM BRACKENRIDOE .
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EASY TO
DENOHSTRATE—
EASY TO SEL

Polarcid sunlisses hive one
essontial diifference: unlike
ordinary sunglasses, thoy
poiarize hoht,

This iseasy tavomensirare,
Sirnply cross b Pelarid
sunpiasslenses andelilight

is blecked cut. Simgts

butl craradtic! fhetest proves
Polaroid sungiasses Lse
aunique opticdl principle {0
filter cat glare.

To your customers, *his
means annoying ralloted
lightis stopped. It never
reachisn the eye.

Your customer sces w'th
greater cye comfortard
waars the most up-to-date
fashion lovk,

TAREALAY LEAFLETS
Use aur free leaflets on the
counter or rnail them ot with
accounts. Thy cor s
custorner i hrey end dct
as reinders ta custoners at
the start of the suimmer
SCA50N.

R I TR T U SN R

In the Supreme
Court of New
Zealand

Exhibit "wW.v.B.4"
to Affidavit of
Walter William
Brackenridge
sworn 20th

Janusry 1971

T e S AR € ]y v e ey 1

REPAIR SERYICES
Folaivid sungiasses can be
easily repaired. iease
forward repairs to our repair
contraclors. N.7. Qptical
(Whalesal2) Lid,, at eny of
the foblowing sddresses!

P.O. Bex 4, Welhnaton;
P.O. Box 63240, Auckland:
P.O. Box 1476, Christchurch,
FPolaroid sunglasses are
guarantecd 1or pood
workmanship. inthe event
of clairs, sunglasses should
be forwarded to:

Polarizers (New Zealand) Ltd.
G.F.Q. Box 2594,

Wellington.

- continued
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In the Supreme
Court of New
Zealand

Exhibit "W.W.B.4"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

- continued

501

Swept-back look. Very

Le Mans. Very good sellers

for girls of all ages.

Particularly tHattering

g toround or full faces.
Black, Mink Brown,

Sapphire Blue, Steel Grey.

52/6 ($5.25)

P

C e
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Oval trames soften

s lines of wide or
angular inces, Just
ahint of up .
Rlack, Mk Brown,
Kenya Red, Myslic Rose,
Cinnamon.
52/6(35.25)

vt e A F et vt 4 etaie | K e ot SR et e

in the Supre
Court of New
Zealand

sworn 20Uk
Junuazy 1971

- continued
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In the Supreme
Court of New
losT o

ExBIbit L il. 504"
to Afficdavit of
Walter villiam
ELrackenridge
sworn 20th
January 1971

- continued

5554

A proven best-seller,
featuring contoured front
styling that flatters
every shape o! face.
Black, Honey Brown,
Taupe, Pacific Pearl.
52/6 (3$5.25)
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In the Supreme
Court of New
Zealand

1.

Exhibit "W.WeR. 4"
to Affidavit of
Walter VW/illiam
Lrackenridge
sworn 20th
January 1971

- continued
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Popular softly contoured

. shape, especially flattering

§ to petite features.
Black, Kenya Red, Mystic Rose,
Taupe, Pacific Pearl.

52/6 ($5.25)

. e eemRsases



In the Supreme
Court of New
Zealand

Exhibit "W.wW,R.4"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

- continued

. |
+
i
;
i, - L
E e / . \903
dlen Vumbilivtnnd  Ravh - 'k Agood, versalile
- shape. Understated.
‘d-..:) Conservative. Confident.
rd Typical male qualities. .
/ Biack, Honcy Brown, .
<y Pe Char Grey.
R ::'-;w. p 52/6 ($5.25)
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In the Supreme
Couxrt of New
Zealand

Exhibit "W.WeBe4"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

- continued

iy ¢ i o, . . 3 A Bl - Dot e s .

o s

S i Vb st s il doiiodassudaisid A straight man!
Decisive. Makes quick,
firm decisions. Instinct
will direct him to

this style. Theline

from ear to car will
appeal to him and,
confidentially, to her.
Black, Char Grey, Brunol.
52/6 ($5.25)

—— © = — . C e eyt 1 R Seerei—r— - ey e ssaem o w, S g gy - yee—



157.

9604

No wonder this style is a
steady top seller with

all ages. Just look at
the popularity points.
Rather intellectual look.
Extremely flattering to
most face shapes.
Extremely comtortable.
Decisively male.

Black, Honey Brown,
Char Grey.

52/6 ($5.25)

In the Supreme
Court of New
Zealand

Exhibit "W.W.B.4"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

-~ continued




In the Supreme
Court of New
Zealand
Exhibit "W.W.B.4"
to Affidavit of
Walter wWilliam
Brackenridge
sworn 20th
January 1971
= continued

158.

The typical executive look.

Plastic temples.

978
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Biack, Honey Brown,

Char Grey.
52/6 ($5.25)

- ———

o —re s e




159,

In the Supreme
Court of New
Zealand

Exhibit "W.W.B.4"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

- continued
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677

For the girl who'd look
good gracing the social
pages. High-fashion
wrap-around frames with
blend-in temples.

Classic Black, Ivory.
(,«A 49/6 ($4.95)
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FRT R E

In the Supreme
Court of New
Zealand

Exhibit "W.W.B.4"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

« continued

/38

New! The full wrap-around.

The first true wrap.
Essential features of its

ski-counlry ancestor, in

fact for the first time
(and in keeping with ‘68

fashion). Universal frames \

for men or women.
Black, Ivory.
49/6 ($4.95)
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In the Supreme
Court of New
Zealand

Exhibit "W.W.B.4"
to Affidavit of
Walter William
Brackenridge
sworn 20th
Januvary 1971

- continued
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121

Clip-on style. Gold-filled
mount. Styled for men's
spectacle frames. Clip-on
Polaroid sunglasses to
convert ordinary spectacles,
37/-($3.70)




162

In the Supreme
Court of New
Zealand

Exhibit "W.W.B.4"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

- continued

Y T

Clip-on style.. Gold-filled
mount. Styled for ladies’
spectacle frames.
37/-($3.70)

m e At e AR LR E——————
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In the Supreme
Court of New
Zealand

Exhibit "W. W.B.&'
to Affidavit of
Walter william
Brackenridge
sworn 20th
January 1971

- continued

| 094
L

Clip-on style. Gold-filled
mount. Styled to fit all
types of men's spectacles,
especially the larger
library frames.
37/-($3.70)
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" In the Supreme
Court of New
Zealand

Exhibit "W.W. B. 4“
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

= continued

939

Aviation styling with Zylo
brow bar trim. Hockey
temples. Frame in gold plate
with adjustable nose pads.
59/6 ($5.95)

-_— [P s -~ o0 e~ - T e T Y. v YRR P (Y (¥
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In the Supreme
Court of New
Zealand

Exhibit "W/.WeBeq"
to Affidavit of
Walter William
Brackenridge
sworn 20th |
January 1971

= continued

”

s L 445m

PRRSORETRPRC I APy ¢ SR T L) TR PR swee o1 New base curve to lenses
accentuates true wrap-
around effect. Featherlight.
Gold plate. Hockey temples.
Long-life, spring-bar mount.
59/6 ($5.95)

-y g ey — — T
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In the Supreme
Court of New
Zealand

Exhibit "W.W.B.4"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

= continued
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PO I}

L R o ‘-.’,‘,z 445[

P D R GO R RIRIPNERE M e Feminine gender of 445M.
Smaller, slinkier lenses.
Same honest curve. Same
hockey temples, spring-bar
mount and gold plate.

59/6 ($5.95)
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In the Supreme
Court of New
Zealand

Exhibit "W.W,B,4"
to Affidavit of
Walter william
Brackenridge
sworn 20th
January 1971

= continued
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Holaroid i3 the registerod Teade Mark of Polac yid Carporation, Cambridpe, Mass., U.S.A.
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In the Supreme
Court of New
Zealand

Exhibit "W.W.B.5"
to Affidavit of
Walter William

- Brackenridge
sworn 20th
January 1971

Sneak ¢ look al these peepers. Ever
" see anything swingwer? These are
L 4 Polarod sunglasses ‘67 ~the wn.

Which
hanslited means you get the fun and
your ayes don't get the sun.
Available lrom your Chemist, Opro-
metrist or Opticien

-~ Eve . ‘Jmnnf ey
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They're all those fascinating
people behnd the new Pola-

LY rod wnglassey
¢ Pardon vs, but really, you're
€48 wor ou behind the 'in' crowd

’ Take off nght away and prck &

parr of Polarodd sunglasses
Excitng shapes, exoiw colours.
Polaraid sunglasses have

ire light, ver out glare, give
you complete eye profecton.
S0 your eyes bind a Inend, too.
Available from your Chemat,
Ootometns or Optician

In the Supreme
Court of New
Zealand

Exhibit "wW.W.B.5"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

= continued
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Prived o @ ¢4 the cagvavee T sua et e g e 1 Sopnl o b ouge, Men, Mda

POLAROD | |
SUNGLASSES )~
MOVING N 5 =~ =
ONAWDE Y

CTURONT,

Here they come.. the new Polumoid winglu ot on
the people who ate up to theit nyes in lotuen, o
You only have to look af the exciting raw shapas =
_ #nd cool colours. Mow glamoir and complrte /e
protection go together Gat behind the shattar.piaol
Polaroid lenses that polarze light, hlter out glare, #7i*
Surrgund yoursell with the new Lold styling Start maving ’
in Polaroid sunglass ciclns now Avedable fom your o™,
Chamist, Optometnst or Opiician '

Sudpay Times Qo da. ‘

In the Supreme
Court of New
Zealand

Exhibit "W.W.B.5"
to Affidavit of
walter William

Brackenridge

sworn 20th
January 1971

= continued
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In the Supreme
Court of New
Zealand

Exhibit "W.WeB.5"
to Affidavit of
Walter william
‘Brackenridge
sworn 20th
January 1971

~ continued
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Snesk a look at these peepers. Ever )
A

P

see anythmg swingier® Those are

: Polatoid sunglasses ‘67 —the sun-
glasses wil th the mgh voltage look

) &  OPtically speaking, Polword sun-

glasses have shattarprool lenses that
A V4! polarize hght, hiter out glare, give
}\ you complete eye prolechon. Which
’ translated means you gt the fun snd

your eyes don't get the sun.
Available from your Chemwst, Opro-

{
i
metrigt or Optician }
t
f

NEW
VIEW. .
FROMTHE
WORLD
OF OP |
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"W.W.B.5"
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S\WHERE
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"' They're all thosa fascinanng

q people bahind the new Pola-
rovd sunglasses!

Pardon us, but really, you're

way out behind the 'In’ crowd.

Take off right away and pick &

W

pait ol Polarod sunglasses
1  Exciting hapos, exolic colours.
Polatoid sunglasses have
l{  shanorproof lenses that polar-
izo hight, hher out glare, give
you complota eye protecton.
So your eyes find a fnend, too.
Avaiable from your Chemm,

{

Optometris? or Optican

In the Supreme
Court of New
Zealand

Exhibit "W.W.B,5"
to Affidavit of
Walter William
Brackenridge

-~ sworn 20th
January 1971

= continued
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173.

" In the Supreme
Court of New
Zealand

Exhibit "W.W.B.5"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

= continued

| ALL YOUR

I....../

«¥ ON 1500

WERE
LATELY?

- ,"Wﬁ e They're all those fascinating
e ‘; 1 \"
Y | *

people behind the naw Pola-
roid sunglasses! ‘
&% Pardon us, but really, you're

t oy

way out behind the 'In’ crowd.
Take ofl nglt away and pick a
pair of Polsroid sunglasses.
Exciting shapes, exohc colours,
Polaroid sunglasses have
shatterproof lensas that polar-
ize hght, filter out glare, give
you complete eye protechon
Soyour eses hnd 3 Inend, oo
Availsble lrom your Chemiit,
Optometnst or Optician

B ; POLAROD

) SLWEJ lasses

LIER! VA



174.

L - .
T ':2"' ! 4.
oy S

'h'pv-n: Gll!;":.l. LIRS
, 1987

urw

BV AYE-WAN

— . aw

v h
ih
¢
-\ .
SUNGLASSES PRESENT -
('S - 9
THIE FLIRTS’ |-
Herelofutwith exerything bt the sunsgiored | * o
t
'
" ~N b
The 1968 crowd of Polaroid sunglasses | -
has arrived. Outragcous flirls the iot ot L
tham, Pofaroid sunglasses firt with |
fashion, with the Lontours of your face. |
Even the colours pay comipliments !
galore to your skin and hair toning. Cer. | :
tainly, Polaroid sunglasses are bictant | ¢t
the way they attract your opoosite | |
(sssash)... sex, ¥
IR
* fi
]
k3
b
-

BN23 DT TIAIRET

" Tas

One place Polaroid sunplasses draw the

lina and say NO. Thal's to lhe sun’'s ‘

glare I Shatierproof Polared enses

polarize tight, hiter eut glare, L
|
k|

In the Supreme
Court of New
Zealand

Exhibit "W,W.B,6"
to Affidavit of
Walter william
Brackenridge
sworn 20th
January 1971,
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POLAROID sunglasses present

“UUUE L [@-D-g’
(77— /j\ '""/4?3"

(\\ .,/\

) t;ﬁ." ""3' /Ih/ “ 17

\(PO LAROCID sunglvasses

Flirt with everything but the sun's glare! /.. ﬂ\ \

New shapes that flirt with fashion, with the shape of your lace, your skin torng,
r hair colouning. Flirty lashion yes, but the tunction is sernous. '
mmmr’" Polaroid lenses polanze light. Liter oul glare, really proinct your -
eyes from the sun’s glare. Buy Iig ght Polaroid today from \
your nearest ician, or 5L

Putscst 14 ¢ sgrsterad Tradumerh of Putorend Covpn , Combridge. Maosvs . U 34

THIS TEST
1S YOUR
GUARANTEE

In the Supreme
Court of New
Zealand

Exhibit YW.W.B.6"
to Affidavit of
Walter william
Brackenridge.

. sworn 20th
January 1971

= continued
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PCLAROID

SUNGLASSES PRESENT

‘TIIE FLIRTS’

Hers to fiirt with everything but tre sun’s grare!

The 1968 crowd of Polaroid sunglasses
| has arrived. Outrageous flirts the lot of
\d them. Polaroid sunglasses flirt with
fashion, with the contours of your face,
3 Even the colours pay compliments
' galore to your skin and hair toning. Cer.
tainly, Polaroid sunglasses are blatant
. the way they attract your opposite

‘M (sssssh)...sex,

One place Polaroid sunglasses draw the
line and say NO. Yhat’s t2 the sun's
glare ! Shatterprool Polarord lenses
polarizs hght, filter sut glare )

w—  Lo0K
B :; FOR THIS
T TAG!

Wormank Wusuay Nov éne 1967

In the Supreme
Court of New
Zealand

Exhibit "W.w.B.6"
to Affidavit of
Walter William
Brackenridge
sworn 20th
January 1971

= continued
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- POLAROQOID uﬁglsges present
- “THIE FLIRTS?
rr——— ﬂ“&%;‘; py T 'x,;.ﬁﬂ
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- N pOLAROID sunglasses

Flirt with everything but the sun's glarel

New shapes that flirt with fashion, with tho shape of ycur face, your skin toning,

our hair ¢olouring, Flirty fashion yes, Lt {he funct on i3 serious, f~-
N\a!lerpvoo'?olavoid Tenses polarize tiphst, filier out glare, reatly protect your

eyes from the sun’s glare, Buy lightweght Polarc:d sunglasses today from
your nearest chamist, optician, or optomelrist, \ -

Goloseld 18 § rgratered Tradumert of Pulorsld Corpa , Cominings, Mase, U-8A
* » cop e,

THIS TEST
=415 YOUR
GUARANTEE

8 T DOMINION SUNDAY TIMES, OCTORER 29, 1967,

In the Supreme
Court of New
Zealand

Exhibit "W.W.B,6"
to Affidavit of
Walter william
Brackenridge

. ‘sworn 20th

January 1971

= continued



178.

In the Supreme
Court of New
Zealand

Exhibit "W.W.B.6"
to Affidavit of
Walter William
TERNTEN (- Chomio . Bort in smami e touct e B weat byt a5 [ co— Brackenridge
‘e - S -~ sworn 20th
— January 1971

- continued

POLAROID |

SUNCLASBSES ons 2wt

‘TUEE FainRTs’

Here to it with everyt> nybol e sun's giaced

—

The 1968 crowd of Polarcid sanglasses
has arrived. Qutrageous fets the lot of
them, Polvoid sunplasses flt with
fashion, with the contours of your lacs.
Even the colours pay comphiments
gatore 16 your skin and hair toning. Cer.
tainty, Polaroid sunzlasses are biatant
-] the way they attract your opposite

{ssssshi...sen

o
QOne place Potaroid sunglasses draw the
line and say NO. Trats te the sun's
glate ! Shatterproo! Pelaraid lerises
pelatize light, Bite: qut glate,

@\ LO0K
meiviss . FOR THIS
TAG!

_

ol M usgwmk 23
. . ez, 29,0407,
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In the Supreme
Court of New
Zealand

Exhibit "W.W.B.7"
to Affidavit of
Walter William

. Brackenridge
sworn 20th
January 1971

Y * bt v e S e W el ke i b e . s M e Ak o e s ee A.-..‘..\
-
SOLAVOID SOLAVOID !
sunglasses have genuine polarised polar glass lenses re-establish the ;

i glass lenses. They sclectively absorb  natural balance of normal light inten- L
glare light reflected from horizontal  silies and restore colour fidelity. Un- r:,v T
surfaces i.c. roadways, water, pave- likc plastic, they're resistant to :

h ment, sand and snow. scratching. ;

\ SOLAVOID SOLAVOID /

. Matched replacement lenses. Should  frames are batrel polished then hand /

\ you break a lens new ones are easily  finished to eliminate rough edges.
- \ obtained through any Solevoid  Reinforced temples retain shape, /
O\ stockist. /!
Solavoid sunglasses are researched to provide the e
~ o, comfort and protection your eyes deserve. WO .
-
I e L
- “~— S0LAYI0 NTERNATIONAL L1D., PO- "

I,(_{"l”'.‘!"?’"";t-suav\-’Mg I
gor o ‘

T

o o P Y RIS B AT e £
LR L E T -

T

£

i B

Note: The actual articles were e
Affidavit =

photograph

xhibited to this
this is a reproduction from a
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In the SUpreme'
Court of New
Zealand

Exhibit "A" to
Third Affidavit of
Walter william .

- Brackenridge
sworn 26th
February 1973.
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J SUNGLI‘\éSES |
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In the Supreme
Court of New
Zealand

Exhibit "B" to
Third Affidavit of
Walter william
Brackenridge

sworn 26th
February 1973
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" C“

This envelope contains the vinyl pouch
for sunglasses marked "C" now produced
to WALTER WILLIAM BRACKENFIDGE and
referred t9o in his.annexcd affﬁvit
mrn.w{:ﬁ_-—r Femthis 464 day
of ‘ 1973, .
before me: /

A Bolicitor of the suprems Court of
New Zealand

" In the Suprere

Court of New
Zealand

e————

Exhibit "C" to
Third Affidavit of
walter william
Brackenridge
sworn 26th
February 1973



183.

Q:af::qvﬂv-vgnv'nrifpnrﬂv11qu77ﬂﬁrﬁ$??ﬁl’*‘ﬁ““ﬂf"_..
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This is the envcelope marked B g
WELW/1" now produced and shown )
to ERNEST LESLIE WATSON and
referred to in his affidavit
SWORN at Auckland thia 3C &«
day of ,Wlareis 1972,
Before me.

Y
5

A Bolicitor of the Supreme
Court of New Zealand.
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GENUINE CR 39 SAFE™

In the Supreme
Court of New
Zealand

——

Exhibit "Elw/1"
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972
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NELW2Y

TELEGORA MY
“SOLAVOID~

Y INTERNATIONAL LTD. |_tvcxane

25 RUTLAND STREET PHONEI74-358
. 0. 10X 8339

AUCKLAND, NEW ZEALAND AUCKIAND 1

o DISTRIBUTORS OF FASHION SUNGLASSES
Dear Sirs, "SOLAVOID" Newsletter October 31, 1969

We thank you for your support in the establishment of this relatively new brand
name on the New Zealand market.

We have set out to gain your confidence'by offering a range of sunglasses which we
believe is unequalled for variety, up to data fashion styling, quality and value.

RADIO ADVERTISING:
" Yo encourage your further efforts in promoting "SOLAVOID" Sunglasses, we have
contracted with the N.Z.B.C. to advertise "SOLAVOID" Polargtass through the
following commerical stations at the time and dates 1isted below. These, you will
note, differ from area to area. On each of the days listed, repeated “SOLAVOID"
commercials will attract the listener's attention and interest. Each day a minimum
of TEN spots will be broadcast to obtain the desired level of saturation. Details
are:

AUCKLAND: 12B  2pm - 7.30pm Saturdays from November 1 to 22.

1ZM (9am - 2pm Saturdays from November 1 to 22.

2pm - 7.30pm Wednesdays from November 5 to 26.

ROTORUA: 1Z2C  2pm - 7.30pm Saturdays from November 1 to 29.

NAPIER: 2IC  9am - 2pm Saturdays from November 1 to 29.

NEW PLYMOUTH: 2ZP 9am - 2pm Saturdays from November 1 to 29.
NELSON: 2IN  9am - 2pm Saturdays from November 29 to January 3.

CHRISTCHURCH: 3ZB  9am - 2pm Saturdays from November 1 to 29.

DUNEDIN: 478 9am - 2pm Saturdays from November 1 to 29.

We are advising you of this promotion so that you will be able to co-ordi-nate your
own display to the best advantage. Please note the dates carefully and we take
the opportunity of wishing you a most successful sunglass selling season,

DELIVERIES: .

Ne take this opportunity to apologise for delivery delays on the SV700 Series and
"Double-0" Sunglasses which have been largely due to failure of overseas’ suppliers
to keep to schedule. Polarglass supplies have been given priority because of the
radio advertising campaign and a part delivery at least should be in your hands by
now, We are beginning deliveries of "Double-0" in approximately 7 days and will
complete $V700 Series during November.

RE-ORDERING:

Attached 1s a set of leaflets and order forms covering all models of sunglasses and
accessories that are available for delivery ex stock during November. Please note
that we cannot accept any further orders for "Oouble-0".

Yours faithfully,
E. L. WATSON
+ Director
SOLAVOLD INTERNATIONAL LTD

Encls

In the Supreme
Court of New
Zealand

——————

Exhibit "ELW 2v
to Affidavit of
Exrnast Leslie
Watson sworn
30th March 1972.
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- con:tinued

We iptroduce ourselves as exclusive New Zealand roproanntntlvol
of leading sunglass manufacturers in France, Italy and Japan.

Our comprehensive range is marketed and promoted under the
. registered trade name "SOQLAVOID" and consists of:

(1) Sunglasses apnd clipons for men and wosen selected from the
latest overseas styles,

(2) Pouch and button-over sunglass cases.
(3) "“SUN-~SWINGER" sunglasa holders.

{4) "OPT~OFF" and "BANMIST" lens cleaners and demisters.
A
We provide a prompt matched replacement lens service on all

our sunglasses throught
Veso Sunglass Manufacturers
26 Killarney Ave
Torbay
Auckland 10

Our terms of business are payment in full by 20th month
following invoice, qualifyipg for 23% cesh discount. Poatage or
freight is free.

We offer you the following items for delivery August/September

1969 and invite you to complete the attached order sheet which, as
supplies are limited, should be returned to us without delay,

Yours faithfully,
SOLAVOID INTERNATIONAL LTD.

G.A.TORSYTH
Sales Director

(hﬂl- ,
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Following the latest fashion trend we “introduce
this large roundeye sunglass.

The optical quatity frame is manufactured from sheet
plastic {not injection moulded} and fitted with the high-
o8t quality metal joints and reinforced temples.

Glass lenses In the latest pale cosmetic tints of Blus,
Tan, Rose end Gray are an additionsl feature.

ORDER' FORM
TO:  Solavoid internationsl Limited, From:  Name
P.0. Box 6329,
Address
Delivery: Septamber
Order Na.!
{if arry}
Doubls O Colour Quantity
Black IR
Crystal overmensases Retail
Green Amber J— €$2.96 a0 coned. $3.08

In the Supreme
Court of New
Zealand

Exhibit "ELW 2v
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972

= continued
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P DE LUXE SUNGLASSES
: S A A,W I D WITH METAL HINGES AND REINFORCED SIDES
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~ 30th March 1972

In the Supreme
Court of New
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i Ernest Leslie
Watson sworn

.- qgntinued

Optical Glas Lemes Bieck Grey, Srown 188 2.50

Potarised Glow Lergss 400 .00
sv. 02 Women's Aeguier shape - chamfered rim Black Gy, Brown

Havane Brown .

Opticsl Glaw Lenass 200 3.00

Poleried Glaw Lanses 200 7.00
$V,300 *  Unhrial wraperound end Sheck Gewy, Brown

Mene or pomen . Havern Srown

Opticst Glass Loasey 1% n

Polerised Glass Lonses 400 a0
V. 704 Weng - reguisr shape - chamfered top Slock Gy, Srown

Havane Brown

Opticat Glam Lenswe 200 200

Polarteed Glas Lonees 400 7.00
.08 Niens - seen| avistion, unifit bridgs Black Gy, Srown

Opticat Gisw Lenses Havers Srown 17 208

Polarised Glaw Lonses .00 7.9
SV.4200 _ Womens Modern straight top She Grein Orey

[ i Noss Grain
("" ‘\ ‘.‘—’f""'" % Green Gratn Opticel yioes loaes
18 ass
Y "L Vi »!‘_ a0

CLIP OVERS WITH CR.39 HARD SCRATCH RESISTANT PLASTIC LENSES - CASED
sv. 288 Women's - upswept shape Groy, Brown )
sv.es Universal shape - smell Grey, Brown ) 200 200
V.28 Mon's « borge Gy, Brown |

Distributed by SOLAVOID INTERNATIONAL LTD. PO, Box 6329 Awuckland
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SUGGESTED RETAIL FRAME COLOURS ’ LENS TINTS
Grey Pink, Blue Stripe ... ............. CRIOGrey .....ovvavees
CR39 Grey Brown  $ 7.50 _ Brown Smoka, Honey Bland, Pink Stripe .. CR39Brown .............
9 q CR39 Rainbow $ 8.26 BRIGCErisE . ..o evreniarenannss CR19 Rainbow (Pink Blus),,, - :
Polerised Gless $11.26 Grey Pink, Blue Corise ................ Polarised Glass Grey ........ !
Honey Brown, Honey Blond ... ........ Polarised Glass Brown , ., , ., .



189,
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Exhibit "ELW 2*

to Affidavit of
Ezxnest Leslie

. wufatson sworn

Al frames in this eange sra menufactured from sheat FOR EYE COMFORT

30th March 1972
material (hence colour variety) and sre fitted with i

Wighest quality joints and temple reinforcing, ensuring Wa ffer two types of opticaelly correct lenses. =i continued
e CR 39 FORMULA 5 |
These lenses as wom by the Apolfo Astronauts, are
manufectured of scratch resistent, shatterproof safety
materisl, distortion free, giving highest optical
quality. t

POLARISED GLASS ;

Each lens is manufactured of two six base ground and l
polished plano fsnses with a polarised element !
faminstad between. These lenses offer the advantage

of full Polarising--the fitering of specularly refiected '
gleore from plane surfaces, such as water, tosds,

etc.—ais0 being manufactured of glas do not scratch

a readily a3 polerisad plastic.

N sLuE
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SVHHESUGGESTED RETAIL S 1. 50

e

SUGGESTED RETAIL
CR39 Grey, Brown $ 7.50

K
“ i m CR38 Reinbow $825
) Bl Polarised Glam $1.26

s

v SUGG ESTED RETAIL

$ 750
’ Potarised Glass s$1.2%

FRAME COLOUR
Apafto Gald ......vsiivaacrnsesss CRIP Gray, Brown, Biue, Orange

190,
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Eghibit “"EIN 2»
to Affidavit of
Ernest leslie
Watson sworn

LENS TINTS

FRAME COLOURS LENS TINTS !
Grey Pink, CR39Grey.....cvcvuvans ceses
Honey Brown, Trans LilaC «voveveeroias LRIOBrOWn »ecvrvsenae eeeaad
Trans Blue, Apollo Gold . ........ ceevas CR39 Rainbow :;',:: ;:::::: ciees

Gray Pink, Green Mottled s e ccaenionoses Polerised Gless Grey ,....... weas
Hongy Brown, Trem Lilsc....ccneeve ... Polarised Glass Brown ....... viee

FRAME COLOURS

LENS TINTS'
Honey Brown, Honay Blond Apolle Gold
Green Mottled, Brown Smoke .., ........ CR39 Brown ... .. .

Honey Brown, Hanay Blond Polarised Gims
Groen Mottied, Brown Smoke ..o BIOMR . coiviiiiinerieanainne,
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Exhibit "EIN 2"
to Affidavit of
Ernest Leslie
Watson sworn

o 30th March 1972
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\ SUGGESTED RETAIL FRAME COLOURS LENS TINTS
Verdal ...cvieireaasasss seevsnsnsess CRIOGrOV wivniivesnannsns
> CRX $ 1.50 Bmwn&non.HmyBlmd.. + CA39 Brown........ sracess
ﬁ Verdal , . Polerised Glass Grey ,.s.4,..
M Polerised Glass $11.25 Bmm&non,ﬂmﬂlond “er .....-..'d-hdﬂluﬂrm.... ‘e
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SUGGESTED RETAIL FRAME COLOURS LENS TINTS
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Exhibit "ELW 2"
to Affidavit of
Ernest Leslie

. Watson sworn

i e s i 30th Mazch 1972

After numerous requests we sgain offer &
sunglass display stand especially designed for
the purpose.

NOTE THESE FEATURES

Les space than the Standerd ‘A’ Irame type.
Dimersions Height 72 Width 23"

Holds 112 piecer.

Exch individusily displayed showing frame
and lens colour to advantage. Note white background.

Eam of | and of on stand
1.5.n0 need to fold temples.

Two mirrors 19" x 6.

Basket for e coses or children's

Easily moved on two castors with one foot for stability.

The moving section is finished in siiver, the bese and
basket in black plestic coated.

Guaranteed sgainst fauity workmenship.

This stand is delivered to you at the subsiiised price of
$70 sach,

Delivery will be made to coincide with the
srrival of next sesson’s sunglmses

. pwases SR1AVGIR IRTEQNATIONAL LT, Rotcsn

AUCKLAND 705 Rosebank Rd. Avondale, Auckland. AVONDALE

= continued

|
|
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WITH METAL HINGES AND REINFORCED SIDES

e ittt o |
A o v
- - Dt
. 5 79

- \
_\ 18V702 ‘

ib

Awallsble with CR39 Optical Plastic Lenses end Polarisod Glass Lenss

SYIOICA  Women's Recusnguiar style Optical Plaviic Lanen
SVIOICR  Women's Reguimr shepschamfersd rim  Opticel Plastic Lanem
SVIOICA  Universs! Wrspmround end Optical Plevtic Lansm
SVIOICR  Men‘sreguler shepechamifered wp Opticel Plevtic Lanw

BVI0BCR  Men‘veemi aviation, unifit bridge Opticnl Postic Lonan

w2 Woman's Regular shepe-chenvfored tim  Polstised Olasy Loness
SVIT)  Universsl Wraparound snd Poleriend Qleas Lanews
sSVI0S Man'seomi prietion, unifit bridgs wo—u—.‘

my
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o o SUNGIASSES  Witeen crern
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Frame Calowrs
Black

Black
Havene Brown
Black
Hovana Brown
Black
Hovana Brown
Black
Hovone Browm

Potariord medeis suppiied with brandad Pouch 08em nd polarising swing tiches

BHCEBACEE OIytribted BY:SOEAVO) OHINTERNAZION ARITDER.07 Bo¥t1 96129 06nd weiali el  INMMIANR,

30th March 1972

continued

28 443
28 448
120 4
320 43
220 43
(7 ] "o
LY ) sm
"s a0

Delivery August/October, 1971
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Exhibit "ELN 2%
to Affidavit of
‘Ernest Leslie
Walters swarn
;30th March 1972

e continued

SUNGLASSES
and
AGGESSORIES

POLARISED PLASTIC CLIPOVERS —~ CASED PRICES

Model Description Lens Tints' Wholasale  Suggested Reteit
Svae1 Men's -- Large Grey-Brown 2.65 3.95
$v282 Universal-Smali Grey-Brown 2.65 3.95
S$V263 Women's Upswept Grey-Brown 2.65 .95
SV264 . Men‘y-Large Flip-up Grey only 295 445

Dalivery Auqust/October, 1971
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Sunglasses

gold-filled

FFIAME These quality, robust frames are manulaclund bY one 0' the
worid’s lsading sp {e frame i Y

LENSES: Optical glass

CASES: SV850~Tough polypropylens snap lid case
5V861--Stesl, Button over case

Wholenale Suggested Retail
PRICE: 4,75 118 {case inclusive)

DELIVERY: October/November, 1971.

In the Supreme
Court of New
Zealand

TExhibit "ELw 2»
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972

= continued
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In the Supreme
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Eghibit “ELw 2v
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972

SOLAVQID

accessories:

= continued

Sv4e08 Foemn, Slip in, lerge size Amoned coloun il an
svaoe Foarn, Siip in, Lerge dze with gummt  Amorwed coloun -] B0
sva Stwel, Button over “PACIFIC” Amorwd colours A8 -,
sva12 Slip in, Smelt sire, bound sdgea Amorted colours E 83
svall Siip in, medium si2e, with pocket clip  Amored coloun 83 98
svare Vinyl Spectapuns Amorted colours R AK1 ]
SvAlS Potypropylens, Snap iid “ATLAS™ Amorted coloun 40 F ]
“Opteff”  Sachet apot mpplicator Amornd oslourn $1.30 58

fer clesner end dermister por card of 20 per sachet
“Bon-Mlisr”™  t0oc botte liquid deaner $4.00 0

and demister por cord of 12 por bottle
“Son

sunglss holdens, Handy Amorted bright 610.00 1.28 oach

R 5pea remining neckiet 0 colours, mashabl pov cord of 12
Dublie pecks N

Delivery Augqust/October, 1971

7 "*rﬂWﬁyf#vxm?
‘QBAN-V1£HSTﬁ5

N
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Order Form

NAME Jro—
ADDRESS

197.....

L L LY F——"

Pleass supply the following lems in asccordance with your
offer and wrms of busines.

SUNGLASSES |FRAME/LENS COLOUR WHO
Black |Brown |Black Total LESALE PRICES

Mode} [grey | brown | /brown Qty. Per Unit
svror 295 CR39
svi02 . 285 CR39
$v703 3.20 CR39
SV704 3.20 CR39
SV705 3.20 CR39
sv702 {cased) 5.65 Polerised glass
Sv703 - {cased) 5.65 Polerised glass
SV705 {cased) §.65 Polarised glass
Sv850 Goid | /grey /Brown 4.75 Optical glass
Svast Gold | /grey [brown 4.75 Optical glass
CLIPOVERS |POLARISED PLASTIC Grey | Brown
Sva61 2.65 {cased)
Sva62 2.65 (cased)
§Vv263 265 (cosed)
§v264 " | 2.95 (cased)
ACCESSORIES
Svaos [Stip-in cases — targe assorted colours 21
SV409 |Slip~in cases — with gusset assorted colours 33
Svan ]Steel, Button over, "PACIFIC" cases assorted colours 45
svai2 [Stip-in cases — small, bound edges assorted colours 35
Sva1l Slip-in cases — medium, clip assorted colours .63
SV414e Vinyl Spectepurse assorted colours 75
svar1s Polypropylene “ATLAS" cases assov ted colours A0
OPTOFF Lens Cleaner, 20 sachets per display card 7.30 per card
BAN-MIST Lens Cleaner, 12 bottles per dispiey card 4.00 per cardt
SUNSWINGERS |Sunglass holders, 12 packs per display card 10.00 per card
To: SOLAVOID INTERNATIONAL LIMITED DELIVERY: AUGUST/NOVEMBER, 1971,

P.0.BOX AVONDALE 19-129 ‘

AUCKLAND

SIGNATURE:

In the Supreme
Court of New
Zealand

Exhibit ELW 2%
to Affidavit of
Ernest Leslie
Watson sworn
3‘th March 1972

-!continued
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After numerous requests we can now offer
display stand especiaily designed for

the purposs.

NOTE THESE FEATURES

1.

Less space than the Standard ‘A’ frame type.
Dimensions Height 72 Width 23"

Holds 112 pieces.
Each munglass individually displayed showing framse

snd lens colour to advantage. Note white background.

Ease of { and rep! of sungi on stand
i0. no need to foid temples.

Two mirrors 19" x 8™

Baskst for spectacie cases of children's sunglasses.

Easlly moved on two castors with one foot for stability.
’ ¢ thad

The moving section is finished in Geidr the base and

basket in black plastic coated.

Guasranteed sgainst fauity workmenship.

This stand is detiversd to you at the subsidised price of

$70 each.

i

Oelivery can be made early September to coincide with the

arrival of next season’s sunglasses,

For your mmmbn& and to snsurs ssrly delivery, we attach

on order dlip:

199,
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GUASSES SUNGLasysg -
i'n o £, s
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AP

o

ORDER FORM

TO: Solsvold Internationat Ltd FAOM;

P.0. Box 8329

Auckland.

Box 366 Wgtn. Box 2288 Chch.
Delivery: September
Order Nox: {if any)

.......

In the Supreme
Court of New
Zealand

————

Exhibit "EIW 2»
to Affidavit of
Ernest Leslie
Walters sworn
30th March 1972

fvcontinued
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Order Form

In the Supreme
\ Court of New
Zealand

“ " Exhibit "ELw 2"
ELw! to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972

- continued

To: Solavoid International Ltd., FROM: Name:
P.O. Box 6329, Auckland. Address:
ORDER NO. {if 81y) wovremers s ssnsnrs o
Signed
W\ ' V4
UMWQ Q ; 5
SERIES
SV 801 Men's Assorted frame & lens colours. Cased st $4.95
SV 9802  Men’s " " " " " st $5.45
SV903  Women's " " " " st $4,95
SV904  Women’s " " “ "o st $4.95
§V905 Women’'s " " Yoo " gt $4.95 ooneroremssesrsesstessssronsanneress
N.B. We are very proud to be able to offer this exceptional

range, but would like to draw your attention to the
masterpiece of the collection, SV 905 ‘Heatwave’. The

colour

‘Apollo  Gold’

with

its hammered texture

compliments the latest in sunglass fashion design.
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SOLVOID nternationat Ltd. chtlsf:N

introduce their

\\

Exhibit"ELN 2"
to Affidavit c
Ernest Leslie
Watson sworn

30th March 197

- continued

All models are manufactured from sheet material, are fitted
with CR 39 (Formula 5) lenses to ensure the highest optical
quality, and are supplied with a s!ip-in gussetted case.

Mode! Number Frame Colours Lens Tints & Curvature Delivary Price
asstd, Wholesale Suggested Retail
SV 801 Men's Amber Verde Grey 6 Base October/Movember $4.95 $7.50
Tofuma Brown
SV 902 Men’s Havana Brown 8 Base October/Novembar $5.45 $8.20
Brownwood
SV 903 Women’s Striped Pink asstd,
Striped Blue Brown
Striped Chartreuse  Grey 6 Base October/November $4.95 $7.50
Totuma Blue
Havana
SV 904 Women's Striped Pink asstd,
Striped Blue Brown
Striped Chartreuse Grey 6 Base October/November $4.95 $7.50
Tofuma Blue
Havana asstd,
SV 805 Women's Apolio Gold Brown
‘Heatwave’ Grey 6 Base October/November $4.95 $7.50
Orange
Blue
S -?17 RN N N
i»f\}’ '%l‘r* L "f,li"'u“""' "‘k'{v
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Zealand

NELwal

SOAVOID ~, = T

Exhibit "ELW 2"
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972
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SV 850 GOLD FILLED SUNGLASS

FRAME: This quality, robust frame is manufactured by one of the
world’s leading spectacle frame manufacturers.

LENSES: For lightness, durability and safety, this sunglass is offered
with CR39 (Formula 5) lenses in grey or brown tints.

MEASUREMENT: 54 x 20 m/m

CASE: Tough polypropelene snap lid case in off white colour with
red velvet lining.

PRICE: $4.65 (case inclusive)
DELIVERY: October/November, 1870

ORDER FORM FAOM: Name .. jolllul! ...... dm:c// ...............
TO: Solavoid International Limited, Address .. 357 f -------------
P.O. Box 6329, Auckland mrd/,y’l dy

ORDER NO: (if any) g e e

5002
SV 850 [ \J/Slgned //0#’70

GOLD FILLED SUNGLASS _+ENS COLOUR QUANTITY ’
/ Grey s
Brown L. ///0/70 !
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Eghibit "ELW 2.%

g@ﬂﬁVH to Affidavit of

doluxe SUNGLASSES Ernest Leslie

WITH METAL HINGES Watson sworn
AND REINFORCED SIDES 30th March 1972
Complete with branded pouch ceses = continued

-y and polarking swing tickets on Polerglems models,

sv.701 Women's Rectangulsr style Freme Calours Lova Tivrs
Black Grey. Brown
Polariesd Gluse Lermws
w02 Women's Aleguler shepe - chemtwed rim Block Grey, Brown
. Havane Brown
Optical Plastic Lanses CAZ9 2.90 %0
Polsriend Glum Lonses [ ¥ ] 1.90
LA <) Universsl wrepsround snd Bleck Grey, Brown
Mons or womens Havare Brown
Optical Plastic Lanses  CR9 280 A90
Polarised Gluss Lensss .00 1.50
BV.704 Wions - raguler shaps - chemtered top Black Grey, Brown
Hovans Brown N .
Opticel Plastic Lersss CA29 290 2190
Poleriesd Glass Lanses [ &} 190
. 708 Mons - ol avistion, unifit bridge Black Grey, Brown
Plastic Lensrs  CRI9 Hovane Brown 280 390
Polarised Glass Lenses 5 1.00

X irFivbrsafoHa XAVOLDINT ERNATICHATRLTD RSO GNe a2 AU M dnith
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tson sworn

de luxe _ th March 1972
SUNGLASSES - continued
and

ACGESSORIES

CLIP OVERS WiTH CR.39 HARD SCRATCH RESISTANT PLASTIC LENSES - CASED

Tredy Sugomtad PRICED Aot

§V.265 Women's - upswept shape Grey, Brown }
8V.266 Universat shape - smai| Grey, Brown ) 200 3.00

8v.267 Men's - iarge Grey, Brown )

Womens Mode: Blue Grain Grey 1.95 2.98
8v.4300 m stroight top Green Grain Opticat glax. lerses
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Bachet ot spphicator
© W clesner and deminer

19c¢ bottie liquid cleenst
ard demister

“Bun sningert”  sunglas holders. Hendy
Sunepes retalning neciiot In
Infividusl ubide pachs.

VA0S
Bv.410
8v.407
V.0

205,

Assoried Cotours 20 sachets pav ssumer
depley cord
12 botties per sswnter
Glapiny card
Anored bright 12 per soumer display
wiours, wathable -d
rayon
Bl in enes with guesst Amorted Colours
Button over style, steel Nred Amorted ecloun
Foem oo In Awcorwg Colours

Foem slip In, @ BV.407 tast wider Assorasd Colours
and longet.
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Distributed by SOLAVOID IN'IIINA'IIONAL LTD. RO, Box 6329 Auckiand
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In the Supreme
Court of New
Zealand

Exhibit "ELW 2%
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1992
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In the Supreme
Court of New
Zealand

L] E‘L L/_?s II. [ —

OROER FORM )
i " "
TO: SOLAVOID INTERNATIONAL LIMITED 1069 EXhlbit ELW 2
PO, Box 6329 to Affidavit of
AUCKLAND. Ernest Leslie
-Watson sworn
Please supply the following items in accordance with your March
offar and terms of business: 3C?th MaICh 1972
{ -
SUNGLASSES | FRAME COLOURS LENSES | ' .
Total Havans Optical Glass Polarised Glass TRAOE PRICES = continued
Model: Qty. Black | Brown Grey Brown Grey Brown Per Unit .
sV701 ees X | 1.65 Optical glass
sSV701 wree x (cased) 4.00 Polsrised glam
sV702 - |.... : 2,00 Opticat glass
$V702 vera ' (cased) 5.00 Pofarised glass
SV703 PP 1.75 Optical glass
SV703 e {cased) 4,00 Polarised glass
SV704 wens 200 Optics! glass
SV704 veee - {cased) 5.00 Polarised gless
svio5 ... 176 Optical gless
$V705 PP {cased) 5.00 Polarised gless
sva300 (..., Assorted greined colours Grey Opticai glas 265 Optics! gless
Blus, Rose, Gresn & Orchid only
CLIPOVERS CR.39 Hard Plastie
Grey Brown
SV265 cien {cased) 2.00
§Vv2¢€6 PN - {cased) 2.00
Svg7 ceee {cased) 2.00
ACCESSORIES
MIAMI vees | Slip-in cases, sssorted colours .35 (spprox)
RIVIERA |.... Button over cases amoarted colours 46
§V407 vess | Slip-in cases - medium assorted colours 18
sv408 veus | Slip-in cases - large aniorted colours 21
OPTOFF |.... | LensCleaner, 20 sachcts per display card 7.30 per card
BAN-MIST ..., | Lens Cisaner, 12 botties per dispisy cerd - 4,00 per cord
SUN-SWINGERS
} l esve | Sungless holders, 12 packs per display cord 10.00 per cord
DELIVERY AUGUST/SEPTEMBER
ORDER NO, 80} svrensevsnnsmsnsssssssmssmasenss
NAME:
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NEL /J)« 4
WILLIAMSON OPTICAL CO.
P.0. BOX 1363,
CHRISTCHURCH

SOLAVOID REPAIR SERVICE

WHOLESALE RETARL
MENILLE LENS 12
POLARIZED LENS Vo2
TEMPLES 12
REPAIR JOINT 12
SOLDER 12 |
POSTAGE . |
TOTAL $1. _ |
REMARKS

CLIENT

" sarem vens o0

In the Supreme
Court of New
~Zealand

——

Exhibit “"ELW 2»
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972
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[+}
[+] PAT. 33
Telephone: 48-860 PY ) qb ::- n:::: am :.'
Please a.ldrons corres,omienme 10 AP ,ﬂ
The Connmsione, R E;E?
£.0. Bax S22, Lambion Quay, wi,

WELLINGTON C.1

DEPARTMENT OF IUSTICE

THE PATENT OVFICE,
Departmental Building, Stout St..
Wellington C.1., New Zealand.

28 September 1966

The Director,

Hannaford & Burton Limited,
25 Rutland Street,
AUCKLAND .

Dear Sir,

Trade Mark Enquiry SOLAVOID

A search of the Register made at your request has
dieclosed registrations and pending applicetiona featuring
the word Sola but no registration likely to conflict with the
above mark for sunglasses_in Class 9.

‘The mark seems eligible for registration in Part B of
the Register.

1 enclose an Application for Registration form.

Yours faithfully,

Sgd. ©C.W. WADHAM

C.¥%. WADHAM
Assistant Commissioner of Trade Marks

This is the copy of the letter certified by
the Asaistant Commissioner of Trade Marks of
New Zealand marked "ELW/3" now produced and
shown to ERNEST LESLIE WATSON and referred to
in his Affidavit SWORN at Auckland this 3J¢é.
day of J1anérn 147,

Before me ‘

A Solicitor of the Supreme Court
of New Zealand.

In the Supreme
Court of New
Zealand

Exhibit "ELW,3"
to Affidavit of
Ernest Walter
Watson sworn
30th March 1972,



210,

In the Supreme
Court of New
- . Zealand

et 133 EXhibit "ELW.4"
to Affidavit of
Ernest lLeslie
Watson sworn

No. B82513 30th March 1972

s
,1-(-»8.

IN THE PATENT OFFICE,
NEW ZEALAND.

Fa the matter of the Trade Marks Act 1953
and the Regulations thereunder;

AND

In the matter of Trade Mark
Reglstration in the name of
HANNAFORD & BURTON LIMITED.

Certificate.

3 KENNETH SIDNEY DALEFIELD Assistant Commissionerof

Trade Marks for New Zealand, BHerebp Cectily that annexed hereto is a

true copy of the official letter of 28 September 1966 issued
to HANNAFORD & BURTON LIMITED in reply to their request for
search and preliminary advice as to the eligibility for trade
mark registration of the mark SOLAVOID in respect of

sunglasses.

GIVEN under my hand and the
seal of the Patent Office
this 11th day of November 1971.

Ks. QJUE_W
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In the Suprdme

Court of New
Zealand

BLW/4 ‘ .

s Exhiblt "ELW,4"

to Affidavit of.
Ernest lLeslie
Watson sworn

No. B82513 30th March 1972

IN THE PATENT OI'FICE,
NEW ZEALAND.

This is the Certificate of the Assistant

Commiasioner of Trade Marks for New - continued
Zealand marked "ELW/4" now produced and

shown to ERNEST LESLIE WATSON and In tl:; lell: oflthl?dee Mark’A,“ 1953

referred to in his Affidavit SWORN and the Regulations thereunder;
at Auckland this (it day of /li e 472

Before me AND
/l,@/a),ﬂz,‘ e Fn the matter of Trade Mark
R NN N Ot I, Registration in the name of
A Bolicitor of the Supreme Court of HANNAFORD & BURTON LIKITED.

- New Zealand.

Certificate.

3 KENNETH SIDNEY DALEFIELD Assistaent Commissioner of
Trade Marks (or New Zealand, ®erebp Certifp that HANNAFORD & BURTON LIMITED,

of 25 Rutland Stréet, Auckland C.41., New Zesland manufacturers'
‘representatives and importers, were registered under the date
of 21 October 1966, as proprietor of the Trade Mark SOLAVOID,

a representation of which appears below in Class 9 (Schedule IV)
under No. B82513 in respect of "sunglasses"”.

I Further Certify that the registration of such Trade Merk is
current until 21 October 1973, when it may be renewed.

The representation of the Trade Mark referred tb
above is:

SOLAVOID

GIVEN under my hand and the
seal of the Fatent Office
this 11th day of November 1974.

7<<S. 9.170:;1/
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In the Supreme

Court of New
Zealand

! LN 6 AUTOCAR 2 Juiy 1970

\'V hy i eiss Umbralb are tm
best sungiasses for drivers

3 Zelss Umbral lcnsra absorb irritating rave at both ends of
the specirum — ultra-violet and infra-red,

a2 This they do without chaaing culour values,

3 Uence they cause no confusion at tratlic lighta,

{1 4 Umbral leases are made from noa-polasizing gluss and

+0 cause no dinturbing patterns in & strevsed windsereen

8 ‘Thus they are the hest lor drivess. Zeiss Urabrals,

sct in 8 most sttcactive range of men's and ladies’

framcs, coat betweea 79/6 1o £1v.15.0 complete.

4 7nu nnu.-d Jensen are aivo avnilable to presceiption,

> o with the {; Zews T tng W prevent

reflcctions, and always retaining even nnl thruoughout

the leas,

Itlustrated brochurs from the Carl Zeins Ageotsy

Degenharde & Co 1.td Carl Zeins House 31/36 Foley St

Loodon Wi ~ 01636 3030 (13 lines)

Exhibit "ELW,5"
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972.

X

e
(i
= 1

TOUTT TN
wJ"luL.A‘ A
1

Umbra & ur fasses

IR AR

The perfect “‘back-up™ to good driving

This envelope contains the
advertiscment marked "ELW/5" now
troduced and shown to ERNEST
LESLIE WATSON and referred to in |
his ai:‘fldav:t SWORN at Auckland '

this - 3¢ day of /JVigre
Before ‘ie ye /, llWL\' M?L

l
|
. A Solicitor of the Sugreme Co;;t
of New Zcaland.
}
i
1
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This envelope contains the
swing ticket marked "ELW/6" now
produced and shown to ERNEST
LESLI1E WATSON and referred to in
.. his affidavit SWORN at Auckland ‘

this 3¢fi day of NHarein /471.
Before Me

1\

l."'.'."l."'\/llttll0.0.0."'
A Solicitor of the Sugpreme Court
of New Zealand. ‘|

|
i

e s ee——
FrnT T S
o
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In the Supreme

Zealand

Exhibit "ELW,6"
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972.

.. Court .of .New.......... .
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In the Supreme
- Court of New
Zealand

——

ELW 67 pniptt e

to Affidavit of
Ernest Leslie
Watson_sworn
30th March 1972

TRADE JLRKS ACY, 1938

In the MNetier of Legcl Proceedingn, .

1, tho undersirmod, bein; an officor duly authorised, hercby

. certify thaot unier dnto the Ird April, 1952, Amcotor Linited,
76 Cross Strect, Manchester, 2, lereicnts ani l‘anufacturers,
arce rogistored as tropriotors of the Trade MNark Me, 706211 in
Class 9 (Sehodule IV), in rospcct of optical lensecs and optical
filters

'gTho registretion has beoen rencwal for a neriod of fourteen rears
:frcm tho 3rd April, 1959, ani moy be ronoved at the expiration
wof that period end of cach succeoding period of fourteen yonrse_

A oopy of said Trade ¥ark appoara below, —_—

rt of New Ze

POLARVITE

v

r
eoeoe

A Solicitor of the Supreme Cou

“day of MK /192,
7,

197 Z
Trado ¥ i Reglatry, Tho Patont 0ffico, o —

This is the certified copy issued by the Trade

Marks Registry, The Patent Office, London,
marked "ELW/7% now produced and shown to
ERNEST LESLIE WATSON and referred to in his
AFFIDAVIT SWORN at Auckland at Auckland

~N
® 25 Southrmpton Buildings,
28  Lotpow wC2h 147,
i
9
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In the Supreme
Court of New
Zealand

Exhibit "ELWN.8"
to Affidavit of
. Ernest Leslie
Watson swoIn
30th March 1972
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Call (n to ...

PIEE =

E. T. TAVLCR? WIRES & SPIRITS

.. &9-71 COURTENAY PLACE. TOMORROW, FRIDAY
BETWEEN 1p.m. ond 5 p.m.

N.Z. AND AMERICA'S FAVOURITE DRINK,

OLD CROW BOURBON ,

WHY NOT ASK FOR A CROWBAR?2

S
Sl 1 Y

H
s

R ‘» '7 -f i ;/f,f- ".
3 IGHT BorRaY -
G st

s

Distribured throughout New Lealand by .
W. & R. SMALLEONE LIMITED, WFLLINGTON, ..i £ e
Cw Ky >
. - 6 L Wy
LHNIRG PESI N

DEEHBEA 3L 197

In the Supreme -

' Court of New

Zealand

Sp———

Exhibit "EIN.8"
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972

« continued
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In the Supreme
Court of New
Zealand

Exhibit “"ELW.8"
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972

LILIES IN

It's the
only room
_you can

transiorm

for less
than $35°

Contamporary coloured Dux cis-
ferns and 10itel seals can irans-
form the drabbest room in the
house for less than $35. The Dux
Centre Filush cistern, clessically
shaped from tougher-than-steel
comes In

whi and six pastel " shades:
aqua bluo, turquolse green, prim-
rose, elmond-ivory, end pink.
Black not evailable.)

he now Dux plestic tollot seats
ars in matching colours, plug

biack.
foured Cenire Flugh: $16.50 (under-
waler valve) and $19.50 (syphonic valve);

§1480 (syphonic vaive): Toilet Seats:
$4.38 (single fep) and 38.40 (doudle
$ap).

Sinetesive of prumbl hllll-

l- cosrd—B0s pour lecal
detaits.

%4 @
”ﬁlASTWMWW
ﬂVﬂMTTﬂnmm&

N1 Disirib
Plumbers Anm Divivion
. Phymban L.

)
'ﬂ..u.l".wﬂll

o

Pty

"Qu

AUTURIN

thoved in cold weather — the
shock delays their new growth.
So it is m good idea to move
them in the llllllml while
there’s still some warmih i
the soil.

Another thing the roots dis-
like is being left out of the
ground; if they get really dry
the bulb may take a whole
year to get established because
it will have 0 grow a new lot
of roots from the base.

Handle carelully

Note that 1 said, “From the
base.” Most lilies have a
second lot of roots on the
Nowering stem just above the

bulb. They are annual and by
now have done their job of
holding and feeding the flower
stem, and they’ll be dead or
dying. So don’t hesitate to cut
them off with the old flower
stem.

Handle the bulbs carefully
and try not to brezk off any of
the fleshy scales. If you do
happen to break some off,
plant them shnllov|y in good
soil and they'li probably deve-
lop new bulbs, which, two
or three years will reach flow-
ering size.

Good soil needed

When planting hUeu,
soil. H

them good Sole

PLANT E ‘

BE. flesby roots of lilies -
doa’t lah kindly to being .

Lania il

choose a position where lilies
haven't grown before. Add
compost and bonedust. Drai-
nage should be good and for
this reason lilies thrive on
sloping ground.

What of the old story about
having the roots in shade and
the tops in sun? The tops
thernselves will provide some
shade so plant vour lilies out
in full sun just as the nur-
serymen do. Filtered sunlight
may bring out the more deli-
cate colours but it tends to
make weak stems aml soft
flowers.

Depth not essentiol

Another story said lilies
should be planted deep. | once
planted some big Lilium
auratum about a foot deep.
They sumved and flowered

MASS OF GOLDEN
FLOWERS

NE of the best of the
autumn-flowering shrubs Is

It cevers itself with a masa of
golden flowers for " sevenal
weeks. Growth is vigareus and
the mature plant is 6 to 8t
high ond ey much across.
Plant it ia sa opea setay

rpmillon. Prune ie tbe spring

W

-~

Cassia corymbosa “‘John Ball,”"”

the soil
wlsl\gh(

But such a depth is mot
essential and now the general
rule is to plast with no mwre
than 4in s0il over the tops
of the bulbs.

The only exception is L.
candidem, which should be
planted just below the surface.

Space your lilies about a
fool aparl for best resuits, if
you give them less room than
this you'll need lo transplant
more often,

Water them well if the aoil
dry.

Jocebinie cornea

FLOWERS
TWICE A
YEAR

N eld-fashioned shrul

Valways lke to see ¢
hlo flower — and it doer
twice a year, in ring
sutumn — is Jacobinia car
a pative of Brazil. The flo
are carried in torch-like ¢
ters at the tips of the
straight stems and the ce
is roxy pink.

The plant has attractiv
ridged leaves, which ace o
cight inches long; they
tnged  with  purple on
underside. The stems
which are bamboo-like,
purple.

How to prune

The helght of » mature p
is 4 to Bit high. To keeq
tidy and vigorous, prune
about 2t from the groum
late winter. It grows es
{romi cuttings.

Tender o frost, this of
shouid be planted in a 3
tered place. [ have seer
doing equally well in full
and partial shade.

Z.W.W. MARCH 22, |
Al

 ~ continued
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In the Supreme

.'l‘ Il-l-un‘.. -

i

——

Mooyl e oo
L e

N\ luy¥
3 wide

Al put powver in Dad's hands dms
= N * FATHER'S DAY

-
B

,__,J Steel Kit containing %/e® Dia. :
Electric Drifl plus 57 saw attachment, 4
rubber pad and sanding discs, with

anaki|§  Drills from su.n. Saws saul paint muxer and 3" gnnding wheel,
which | price $36.95,

or aii | H .

woald c——— d Distributed

Tars- i .

THE STEEL AND TUBE CDMPANY OF NEW ZEALAND LIMITED
P.O. BOX 38195, PETONE
Awvclioble From: McLEAN & ARCHIBALD LTD., WELLINGTON

: NEES HARDWARE LTD.. WELLINGTON =1
il PUBLIC SERVICE INVESTMENT SOCIETY LTD,, WELLINGTON

tars- § SMITH & SMITH LTD., PORIRUA

Dis. ¢ H. J. PHILLIPS ELECTRICAL SERVICES LTD., LEVIN

land

NRORTHERN TIMBER & HARDWARE LTD., JOHNSONVILLE

Evenimg Pt doromde ! 197/

Court of New
Zealand

Exhibit "ELW,8"

Lo Affidavit of
fErnest Leslie
fWatson sworn
$30th March 1972

- continued
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In the Supreme
Court of New
Zealand
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WOV SbeU TUF YK YEWID, 16| IMIUICE O W LMYE ) Curs| OraInage Authonty, There are!yearaid hoad of the U'bllc'
acing the former Tuu a Worlil| should see tho end of water)many instances wheve co-oper- (Oethodan - Chureh i Egypl. |
var 1l oo ""I in the arca from;aunn be'ween adjoning auth-'Africa and the Neor  Fasl
"hlch D woy Iwkm nup lml year, llm source. |nnl|es has pnm'd [ llcdu'e :llid lmk\l —\Zl'\

Ly

‘" l (“ Exhibit "ELw,g"
reedom to Affidavit of
] City’ Ernest Leslie

. Watson sworn
JIdcalh:edcd ﬁ30th Vazch 1972

l “I'n not Nmu; for a free| *H.l
‘lnp on the hirge, or a (ree
uclet o Uie 200. I'm asking I

‘rur some scft of tecognilion| continued
{fot these puople for the work
Jﬂm do." €r R G Butten lold
Wellington  City  councillors
when he spoke on the ques-|™
tion of the granting of the
Freedoth of tre City at last
night’s couneil meeting.

Cr Button’s comments arose
from a repovt fgiven by Lr O
E Sinuts-heanedy in which it
was slited that the cultural,
libraries and public relations
couanuttee had consdered the|

o

o™

.
ot

-+ i s NPT T

ul

n
p
0

“aim - -_“—--~ az

MAtier “'in accorviance with the
réquest made by Cr Bution
ot the councid meeting on Feb-
ruary 18"

The decision was, said Cr
Smuis-Keanedy. that “the com
miitee 13 of e opinon that,
while such a proposal  has
merit, the granting of (he
Freedom of Lie Citv to persons
of note would not have the| .
same sighificance in New Zca-| M
land as in Great Britan. H

“"The comauitee  considers |'
that ne action shiould he taken | '
on the suue.»uun made by Cr o

The world's most accepted Old Scotch Whigky |5, i0e 3
Cr Button protested that he' d¢

Born 1820 - still going sirong ind it ey e it 1

T. G. Macarthy Ltd., Wellington. Branches at Wanganui, Napier, Stratford. ;‘,j’\:f" e ':"Jf,‘;“h““'b:“&
ﬁnslrlbuwra for Welllnglon, Wairarapa. Manawatu, Hawkes Bay, Wanganui, {ihar there shoutd  be somie

Taranaki and Mariborough-Neison. w3 |form of recawnition for the
/ ’ 9 woik done by local persons.

MR BARRY MICKAY & o) o
MANAGIIG DIRECTOR, ELNE
BARRY [ciKAY IDUSTRIAL

PHOTCGRAFY LTD.
DRIVES THE E\m.W PEUGECT 504

‘e w

=

IrIR2 T2 . _RFVL
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60\Vh¢n T first sat in the Peugéot
504 I immcdiately felt at home,
As if I'd been driving one for
weeks. The scats, the steering, "
the controls felt just right. by
1 had no hesitation in racing
the cae up the road and round
a few fust corners and bends,

The 504's gencral rozdability
and handling is first class. s
extremely stable. And predictable.

220,

If you zo into a corner a bit
0o fast, or have to brake or
swerve, You always come out of
it in one picce.

The 504 has 2a almort indes-
tructible Foel aboui it. You can
drnve it from Aucklund to
Wetlington at a moments notice
and it won't run out of breath,
And you feel so relaxed wien
you get tiere thae it seams as if

B e T TR
DISTRIBUTED BY CAMPBELL MOJTOR INPORTS LID 428 QUEEH SINEET, AUCKLAND (LMVO)
AUTHORISED DEALCRS THROUGHOUT NEW ZEALAND

s iswiiai he s2id wes

St eeiiid This

you could just as casily turn
round and come back wp.

I can’t look at the Peugecot 504
and say that T like any particulur
feature. Its the completeness,
the balance, the total ‘fect’
of 'the car that appest 1O M.

P.S. Karev slcRay not onlv
tested rhe 30400 bl one. His
wore whn is abvo a heen driver, is
cquatlv enthsiastic ¢hout the 5()4
and drives it shencver she can,

Call your nearest Peugeot Dealer
for a test drive {D 374 J43 L’:OT

= (o

¥ U5 SEINNYR 12188 weidess
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In the Supreme
Court of New
Zealand
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thhlbit "ElN.8"
abo Affidavit of
Inest Leslie
Watson sworn
30th March 1972
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Seagram's 100 PIPERS

i5 Do Luxe Whisky ...
blended in Scotiund

from 30 top whiskics and imported
into New Zcaland at full bottling
strength retaining

Taste that
matches [egend.

WD gy ALY

RAL g Sy
i

v O by g LY Cedun & 1),
: o PN X! ’
1 1 Wi & *ous taon Hat vi dor ouor 7.‘:’vnml. i

Wheldisle : Wine ong Spioyy Slerchomy

é [0 =20 V29 17 Pﬁ//,

Anlonrde, / /97,

In the Supreme
Court of New
Zealand

Exhibit "ELW.8"
to Affidavit of
Ernest leslie
Watson sworn
30th March 1972
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[y !l  COME CNSTRCNG

WITH THE BEST Here i3 s_t.lper;harg;:d“pzwer, ar:’d susllaureddrlmv-
. {ormance in a beautifu igned, i 3
HEAVYHAULAGE hrﬂ|\‘ah |I utifully esg‘e easily han: pd
- . A T eavy haulage truck. its direct-inection, 8 litre
DI[SEL fRANSPOR or 11 litre lurbo charged eng:ines give you up lo
ON THE ROAD. <0% more power. Scania trucks give you dutability,
sirength and sophusticalion. Synchromesh gears that aia indestructible. Up to 10
lorward speeds and tandem drive available. The cab can be tiited hydiawlinally -
exposing the entire angine and front assembly for easy, fast maintenance. Scania
trucks add a new cimension io ihe Heavy % & e o o 0 e e Y o g

Haulage indusiry. We know you want to know g Pieass send me mare intormsuon on
ali about them - when and where vou can § Sc#ni® irucks P.0. BOX 14557 AuCKLAND. g

buy one - and how. Post the aitached voucher [ Name I, |
for further information. T acdans e e :
SOLE 12 m;rmanmn' ¥ company . B -

SEEEIELT ﬁ/%’”%? o
Lo =U u e el

Dum o~ 2«-0‘ Lopdonde 1971
“ELUX”

In the Supreme
Court of New
Zealand

Exhibit “"EIW,8"
to Affidavit of
Ernest Leslie
Watson swoxrn
30th March 1972

- continued
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In the Supreme
‘Court of New
Zealand

ELW/9

Pat, 15 Exhibﬁ t uELH 9\!
to Affidavit oif
Ernest lLeslie

IN THE PATENT OFFICE, Watson sworn

NEW ZEALAND. 1( No. 42988 30th March 1972

This is the Certificate of the
Commissioner of Trade Marks for New
Zealand markcd ELW/9 now produced and

5
AN

(3=
20 |
e

shown to ERNEST LESLIE WATSON and In the matter of the Trade Marks Act 1953
referred to in his affidavit SWORN and the Regulations thereunder;
at Auckland this 20¢. day
of NMraretn 1G9 AND
Before me:-
In the matter of Trade Mark
ﬂ ,. Registration in the name of

THE ) ¢ .E B
A Solicitor of the Supreme Court E UNITED STATES TIME CORFORATION

of New Zealand.
Certifirate.

3 CCONWAY WALLER WADHAM Commissioner of

Trade Marks for New Zecaland, Terebp Centifp that THD UNITED STATES TINE
CORPORATION, a corporation organised under the laws of the

State of Connecticut, of 31 Cherry avenue, Waterbury,
Connecticut, U.S.A., manufacturers, were registered under the
date of 8 May 1946, as proprietor of the Trade Mar: TIMEX, a
representation of which appears below in Class 14 (Schedule IV)
under No. 42988 in respect of "horological instruments of all
kinds, timepieces of all kinds, and devices for keeping,
controlling, and recording time, including watches, clocks,
chronometers, tine-recorders, time-recording machines, tize-
daters, time-dating machines, elapsed-time recorders, watchmea's
clocks, wstckhmen's time-detectors, time-cyclie recorders, and
parts of any and all of tie foregoing goode included in Class 14",

I Furtber Certify that the registration of such Trade Mark is
current until 8 Yay 1981, when it may be renewed.

The representation of the Trade Mark referred to
above is:

TIMEX

GIVEN quer my hand and the
seal n Tatent Cffice this

Mor Februery 1977,
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In the Supreme
Court of New

Zealand
ELW/10
wa1s  EXhibit “EIW.10"
xg@‘ to Affidavit of
S | Ernest Leslie

Watson sworn
30th March 1972

IN.THE PATENT OFFICE'l
NEW ZEALAND. j No. 74389

This is the Certificate of the
Commissioner of Trade Marks for New
Zealand marked ELW/10 now produced and

shown to ERNEST LESLIE WATSON and In the matter of the Trade Marks Act 1953
referred to in his affidavit SWORN and the Regulations thereunder;
at Auckland this 2 ¢hi. day
of gyl 1492, AND
Before me:- 214/\ In the matee of Trede Xark

. N Registration in the name of
.--..-;..,.-q{{l4gf;?......... JOSEPH E. SEAGRAM & SONS LIMITED.

A Solicitor of the Supreme Court
of New Zealand.

Certificate.

&=

3 CCONWAY WALTER WADIAM Commissioner of

Trade Marks for New Zealand, Berebp Certilp that JOSEPH E. SEAGRAM & SONS
LIMITED, of 1430 Peel Street, Montreel, Canada, distillers,

were registered under the date of 11 October 1963, as proprietor
of the Trade Mark SEAGRAL’S, a represeutation of which appears
below in Class 33 (Schedule IV) under No. 74369 in respect of
"whisky".

I Further Certify:

(a) that the Trade lMiark was advertised before
acceptance under tuie provisions of Section 27(1)
proviso) of tue Trade lMarks Act 1953.

(b) that under the date of 29 July 1966, JOSEPH E.
SEAGRAU & 30NS, INC., a corporaticn organised
under the laws of the State of Indiana, of 375
Park Avenue, lNew York, U.S.A., manufacturers,
were registered as registered user.

(¢) +that under the date of 12 March 1971,
JOSEPH E. SEAGRAM & SONS (SCOTLA!ID) LIMITED,
of Keith, Banffshire, Scotland, distillers,
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In the Supreme
" Court of New
Zealand

r——

Exhibit "ELW,10"

(g) were registered as a registered user. to Affidavit of
ctd. R
(d) that the regiatration of such Trade Mark is Ernest Leslie
current until 11 October 1984, when it may be renewed.Watson sworn
30th March 1972

The i‘epreaentation of the Trade Mark referred to above

ises = continued

SEAGRAM'S

GIVEN under my hand and the
seal of the Patent Office this
7th day of February 1972.
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PHONE: 92 8738 PHONE. 82 8483

Glareavoid

THE FASHION SUNGLASS

OPTICAL MANUF. CO PTY. LTD.
45A MOUNT STAEET, MORTH SYDNEY, N..W. 2000

KEITH HORTON

This is the envelope marked
"ELW/11"now produced and shown
to ERNEST LESLIE WATSON and
referred to in his affidavit
SWORN at Auckland this A ('l
day of _lvikvewn 1972,
Before me

A Solicitor of thc Supreme
Court of New Zealand.

~

In the Supreme
Court of New
Zealand

—

Exhibit "ELW,11"
to Affidavit of
Ernest Leslie
Watson sworn
30th March 1972
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In the Supreme

to Affidavit of
Bryant Goldsbury
sworn 17th April
1972

ﬁcli Court of New
Zealand
" | POLAROID” ™™ \
'l sumuss55< ’) \ B Exhibit "BG,1"

TR
Pal: ting oo \r' m lth wﬂ‘,
wie 11k,

HSOLAYO]l
S

" THE Gening pouR oSS

AVO
) e mw ;

H Thg GENUINE CR3 S

Theac are the labels marked '//:/1" now produced and
shown to BRYANT GOLDSBURY am referre&,to in hias

affidgvit SWQRN at Wanganui ttis /7 day
of ¢62766~4.2 r Q7A
Before me:
' (3“\———:2%f"r’°"1§$f;

A Solicitor of the upreme
Court of New Zealand.
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In the Supreme
Court of New
Zealand

Exhibit "DIG/1"
to Affidavit of -

" Douglas Leslie

Grant sworn
20th April 1972
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-‘ PR . RN Ak

»

™, THIS TEST

PROVES IT

f QA y i
+ x

I id’ oy the reygate
+ Polurnid Corp., USA.

! ]
Bt sabs. decrw A A o o

In the Supreme
Court of New
Zealand

Exhibit " P.J.M.1"
to Affidavit of
Peter James
Mardon sworn ,
4th February 1972
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EFMI

B (G ke
ml_

This is the label marked EFM/1 now produced and shown to

ELDER_FREDERICK MASSON and referred to in his affidavit
SWORN at New Plymouth this ‘7‘P\- day of /972

Before mei-

A Solicitor of the Supreme
Court of New Zealand.

In the Supreme
Court of New
Zealand

Exhibit "EFM.1%
to Affidavit of
Elder Frederick
Masson sworn

27th April 1972
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EFp

This is the label marked EFM/2 now produced and shown to
ELDER FREDERICK MASSON and referred to in his affidavit
RN at New Fiymouth this A7 © day of o\/uv-u 787 "

e8ourhtscstsssnrnsssestiec ittt

A Solicitor of the Supreme
Court of New Zesland.

In the Supreme
Court of New
Zealand

Exhibit "EFM.2¥
to Affidavit of
Elder Frederick
Masson swoIn

27th April 1972
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In the Supreme
Court of New
Zealand

B

Exhibit "BCP/1'
to Affidavit o
Bryan Carroll
Pearson sworn
5th May 1972

These are the swing tickets marked BCP/1 now produced
and shown to BRYAN CARROLL PEARSON and referred fo in
his affidavit SWORN at Napier this % day of i any
1972. :

Before mer-~

---------------------- L XN

ASolicitor of the Supreme
Court of New Zealand.



233,

- In the Supreme
- Court of New
Zealand

PR/! _—

Exhibit "FR/1»
to Affidavit of
Peter Robinson
sworn 10th
Mérch 1972

' POLARFLEX
A

This is the swing ticket now produced and shown
to PETER ROBINSON and referred to in his affidavit
SWORN at Wellington this /5 day ot March 1972.

Before met
“fﬁ@ﬁ%;#fzéé?zau.”.“.u

A Solicitor of the Supreme Court
of New Zealand. .
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IN_THE COURT OF APPEAL OF NEW ZEALAND
No. C.A. 98/73

ETWEE POLAROID CORPORATION

Appellant
AND  HANNAFORD & BURTON
LIMITED
Respondent

I, DOUGLAS VICTOR JENKIN, Registrar of the Court

of Appeal of New Zealand DO HBREBY CERTIFY that the

foregoing 233 pages of printed matter contain true and

correct copies of all the proceedings, evidence,

judgments, decrees and orders had or made in the above

matter, so far as the same have relation to the matters

of appeal, and also correct copies of the reasons

given by the Judges of the Court of Appeal of New:

Zealand in delivering judgment therein, such reasons
~having been given in writing:

AND I DO FURTHER CERTIFY that the Respondent has taken
all the necessary steps for the purpose of procuring
the preparation of the record, and the despatch thereof
to England, and has done all other acts, matters and
things entitling the said Respondent to prosecute this
Appeal.

AS WITNESS my hand and Seal of the Court of
Appeal of New Zealand this 'Cﬁ@; day of July 1975.

L.S.

REGISTRAR
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IN THE PRIVY COUNCIL of 1975

ON APPEAL
FROM THE COURT OF APPEAL OF NEW ZEALAND

BETWEEN s

HANNAFORD & BURTON LIMITED

Appellant
- and =
POLAROID CORPORATION
Respondent

RECORD OF PROCEEDINGS

SLAUGHTER AND MAY TITMUSS, SAINER & WEBB,
35 Basinghall Street, 2 Serjeants Inn,

London, EC2V S5SDB. London, EC4Y 1LT,

Agents for s Agents for s

Swan, Davies, McKay & Co., Ennis, Callander & Gault,
Wellington, Wellington,

New Zealand, New Zealand,

Soliclitors for Appellant, Solicitors for Respondent.



