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3 1 OF 1975
IN THE PRIVY COUNCIL No. of 1975

ON APPEAL 
FROM THE COURT OF APPEAL OF NEW ZEALAND

BETWEEN :

HANNAFORD & BURTON LIMITED

Appellant
- and - 

POLAROID CORPORATION

Respondent

10 RECORD OF PROCEEDINGS

No. 1

NOTICE OF MOTION FOR AN ORDER TO RECTIFY 
THE REGISTER OF TRADE MARKS

IN THE SUPREME COURT OF NEW ZEALAND

20

30

WELLINGTON DISTRICT 
WELLINGTON REGISTRY No. M. 21/71

IN THE MATTER of the Trade Marks 
Act 1953

AND

IN THE MATTER of Trade Mark
Registered Number B82513

BETWEEN POLAROID CORPORATION.
a corporation organised 
and existing under the 
laws of the State of 
Delaware, United States 
of America, of 730 
Main Street, City of 
Cambridge, State of 
Massachusetts, United 
States of America

Applicant

In the Supreme 
Court of New 

Zealand

No. 1

Notice of Motion 
for an Order to 
Rectify the 
Register of 
Trade Marks

22nd January 
1971.



2.

In the Supreme 
Court of New 

Zealand

No. 1

Notice of Motion 
for an Order to 
Rectify the 
Register of 
Trade Marks

22nd January
1971
- continued

AND HANNAFORD & BURTON LIMITED a 
New Zealand company, of 25 
Rutland Street, Auckland, New 
Zealand

Respondent

TAKE NOTICE that on day the day of 
197 at 10 o'clock in the forenoon or so soon 
thereafter as Counsel can be heard Counsel 
for the abovenamed applicant will move this 
Honourable Court at Wellington FOR AN ORDER 10 
to rectify the Register of Trade Marks by 
expunging therefrom the abovementioned trade 
mark UPON THE GROUNDS;

1 . That the said trade mark registered
number B82513 is a mark wrongly remaining 
on the Register having been wrongly 
entered for the following reasons:

(a) At the date of registration the 
trade mark was not and coiald not 
have been distinctive of the goods 20 
of the proprietor.

(b) At the date of registration the
mark was likely to deceive or cause 
confusion and otherwise dis­ 
entitled to protection.

(c) At the date of registration there 
existed on the Register a trade 
mark belonging to the applicant, 
registered for the same goods or 
description of goods which the 30 
trade mark SOLAVOID so nearly 
resembled as to be likely to 
deceive or cause confusion.

(d) The registered proprietor had not
at the time of application for 

••-•• • -registration of the said trade
mark and has not now any bona fide 
claim to be the proprietor of the 
said trade mark.

Each and every reason set forth in sub-paragraphs 40 
(a) to (d) inclusive hereof is as applicable 
to the said registration now as it was at the 
date on which the said registration was granted.



3.

10

3.

The trade mark was registered without any 
bona fide intention at the date of 
application on the part of the applicant 
for registration (the registered 
proprietor) that it should be used in 
relation to the goods for which it is 
registered and there has been in fact no 
bona fide use of the trade mark in 
relation to those goods by the proprietor 
thereof for the time being or any 
registered user up to the date one month 
before the date of this application.

The applicant is a person aggrieved by the 
entry on the Register in respect of the 
said trade mark registration number B82513.

In the Supreme 
Court of New 

Zealand

No. 1

Notice of Motion 
for an Order to 
Rectify the 
Register of 
Trade Marks

22nd January
1971
- continued

20

AMD UPON SUCH FURTHER GROUNDS as shall appear 
in the affidavits to be filed herein upon the 
part of the applicant.

DATED at Wellington this 22nd day of January 1971.

"T.M. Gault11 
Solicitor for Applicant.

TO; The Registrar of the Supreme Court at 
Wellington and

TO; The abovenamed Respondent.

30

No. 2 

AFFIDAVIT OF HERBERT S. KASSMAN

I_, HERBERT S. KASSMAN. residing at 5 Stonewall 
Road, Lexington, Massachusetts, U.S.A. make oath 
and say as follows :

1. I am Secretary of Polaroid Corporation 
a corporation organized under the laws of the 
State of Delaware, located at 730 Main Street, 
Cambridge, Massachusetts, U.S.A. I have been 
associated \tfith my company since the year 1953 
and I have held my present office therewith 
since the year 1966.

No. 2

Affidavit of 
Herbert S. 
Kassman for 
Applicant 
(Respondent)

19th March 
1971



if.

In the Supreme 
Court of New 

Zealand

No. 2

Affidavit of 
Herbert S. 
Kassman for 
Applicant
(Respondent)

19th March
1971
- continued

2. As Secretary of the corporation, I 
am custodian of the principal documents and 
records of the corporation. Corporate records 
which are not kept in my custody are readily 
available to me in forms authenticated "by 
officers and managers of the corporation 
with whom I am familiar. The facts set 
out in this affidavit have been assembled 
from the corporate records and files, and I 
have reviewed them and am satisfied that 10 
these facts have been truthfully compiled 
from accurate records by competent employees 
of the corporation.

3. I am duly authorized by Polaroid 
Corporation to make this affidavit on its 
behalf.

!f. POLAROID sunglasses were first 
manufactured and sold in the United States 
of America in 1936. Since that time, sales 
of POLAROID sunglasses, both inside and 20 
outside the United States, have steadily 
increased. In the year 1965 worldwide sales 
of POLAROID sunglasses exceeded 10,000,000 
units and in the year 1969 such sales exceeded 
20,000,000 units.

5. POLAROID sunglasses are sold in 
virtually every country of the world. 
They are presently manufactured, under 
licence from Polaroid Corporation, and with 
supervision over quality exercised by Polaroid 
Corporation, in the following countries: the 
United States, United Kingdom, The 
Netherlands, Mexico, South Africa, Japan, 
Australia, and New Zealand.

6. POLAROID sunglasses have been 
continuously sold in Australia and in Hew: . 
Zealand since at least 1950- During this 
period of time well over 3,000,000 pairs of 
POLAROID sunglasses have been sold in 
Australia and more than 750,000 pairs of • 40 
POLAROID sunglasses have been sold in 
New Zealand.

7. POLAROID sunglasses have been 
heavily advertised and promoted since their 
first sales. During the past ten years

30



10

20

30

(1961-1970) more than (U.S.) $10,000,000 have 
been expended on the worldwide advertising and 
promotion of POLAROID sunglasses.

8. My company is the exclusive owner of 
the trademark POLAROID around the world and has 
registered POLAROID as its trademark for a variety

In the Supreme 
Court of New 

Zealand

No. 2

of products including sunglasses in more than
150 countries and jurisdictions. My company is
the owner of New Zealand trademark registration
No. 38281 (dated May 28, 19M-0) and No. 4-2821
(dated March 29, 194-6) of POLAROID. These
registrations are valid and subsisting and
include coverage for sunglasses and other optical 19th March
goods.

Affidavit of 
Herbert S. 
Kassman for
Applicant 
(Respondent)

9. My company has licensed Polarizers 
(New Zealand) Limited to manufacture and market 
in New Zealand sunglasses bearing the POLAROID 
trademark. An application is currently pending 
for the entry of Polarizers (New Zealand) Limited 
as registered user of the trademark POLAROID for 
light-polarizing sunglasses and sungoggles under 
Trademark Registration Nos. 38281 and 4-2821, 
owned by my company.

10. As a result of the tens of millions 
of pairs of POLAROID sunglasses sold over many 
years throughout the world, and the millions of 
dollars worth of advertising for POLAROID sun­ 
glasses, POLAROID has become an internationally 
famous trademark and enjoys an extensive and 
valuable good-will and reputation throughout the 
world both with the relevant trade and with the 
purchasing public.

"Herbert S. Kassman"

Sworn to at Cambridge, Massachusetts, U.S.A. 
this 19th day of March, 1971 
before me.

"Edward J. Sullivan"

[Notary Public] .

1971
- continued
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In the Supreme 
Court of New 

Zealand

No. 3

First Affidavit 
of Walter William 
Brackenridge 
for Applicant 
(Respondent)

20th January 
1971

FIRST AFFIDAVIT OF WALTER WILLIAM BRACKENRIDGE

I, WALTER WILLIAM BRACKENRIDGE of Wellington, 
Company General Manager, make oath and say as 
follows s

1 ,.. . I c,m general manager of Polarizers (New 
Zealand) Limited a duly incorporated company 
having its registered office at Wellington 
(hereinafter referred to as "my Company") and I 
am duly authorised "by my company to make this 
affidavit. - 10

2. FROM the year 1938 until the year 1955 
except for a period during the Second World War 
I was employed as warehouse manager and later as 
joint general manager of Arthur Cocks & Company 
(N.Z.) Limited, a duly incorporated company 
having its registered office at Wellington, 
which company imported and distributed in New 
Zealand sunglasses the merchandise of the 
Applicant Polaroid Corporation of the United 
States of America which were promoted and sold 20 
in New Zealand under and by reference to the 
trade mark POLAROID.

3 ._ ... IN the year 19^9 a South African company 
was established under the name Polarizers 
International Limited, which company was granted 
a licence by the Applicant to manufacture and 
market sunglasses under the trade mark POLAROID 
outside the United States of America. This 
company appointed the said Arthur Cocks & Company 
(N.Z.) Limited as marketing agent for New 30 
Zealand. In this capacity the said Arthur 
Cocks, & Company (N.Z.) Limited continued to 
import and distribute POLAROID sunglasses in .. 
New Zealand until the year 1955.

IN the year 1955 my company was incorporated
and I was appointed the New Zealand Director 
although the company did not commence trading 
until the year 1956 when I terminated my 
association with the said Arthur Cocks & 
Company (N.Z.) Limited and took up the 
position of general manager of my company.

4°



7.

FROM 1956 when it commenced trading until in the Supreme
my company imported from subsidiaries of Court of New 

the said Polarizers International Limited in Zealand 
Australia, South Africa and the United Kingdom __ __ 
although in the later years almost exclusively 
from the Australian subsidiary POLAROID sunglasses No.- 3 
which were districuted by my company in New 
Zealand First Affidavit

of Walter 
6. IN the year 196*f my company commenced William

10 assembling sunglasses for sale in New Zealand Brackenridge 
incorporating POLAROID lenses manufactured by for Applicant 
the Applicant in the United States of America (Respondent) 
and other component parts manufactured in
Australia and in New Zealand. This continued 20th January 
for a period of two years until the agreement 1971 
under which my company marketed POLAROID sun- - continued 
glasses in New Zealand terminated. Thereafter 
POLAROID sunglasses were imported into New 
Zealand only in completely made up form by my

20 company and a small number of other importers 
to the extent that import licences permitted. 
My company' s imports were acquired from Polaroid 
(Australia) Pty. Limited an Australian subsidiary 
of the Applicant.

7 . ONLY recently my company has entered into 
a licence agreement with the Applicant for the 
manufacture and marketing of POLAROID sunglasses 
in New Zealand in order that quantities available 
to the New Zealand market may be increased by 

30 local assembly of sunglasses using lenses
manufactured by the Applicant. An application 
has been filed to enter my company as a 
Registered User of the trade mark POLAROID.

8. IN the light of the foregoing I claim to 
be fully conversant with the marketing of sun­ 
glasses under the trade mark POLAROID in New 
Zealand from the year 1938 to the present time 
first by virtue of my association with Arthur 
Cocks & Company (N.Z.) Limited and later by 

40 virtue of my association with my company.

9. THERE are produced to rne and marked 
"W.W.B.1" and W.W.B.2" respectively certificates 
of the New Zealand Commissioner of Trade Marks 
setting forth particulars of trade mark 
registrations numbers 38281 and *+2821 which I 
am advised by my solicitors and therefore 
believe are still current.
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In the Supreme
Court of New

Zealand.

No. 3

First Affidavit 
of Walter 
William 
Brackenridge 
for Applicant 
(Respondent)

20th January
1971
- continued

10. THE trade mark POLAROID was first used
in New Zealand in relation to sunglasses in
the year 1938 and has been continuously and
extensively used in New Zealand in relation
to sunglasses since at least 1950. The mark
has been applied to the sunglasses themselves,
to the boxes and other forms of packaging
in which they have been sold and to swing
tickets and other labels used from time to
time. Produced to me and marked "W.W.B.3" 10
is an envelope containing a typical
selection of swing tickets which have been
attached from time to time to sunglasses
sold in New Zealand under the trade mark
POLAROID.

11. NOTWITHSTANDING restrictions in the 
volume of sales of POLAROID sunglasses 
dictated by import licensing I believe 
POLAROID sunglasses have been available to a 
large proportion of purchasers over many 20 
years. At a time when almost all sun­ 
glasses sold in New Zealand were imported 
it was possible to gauge with some accuracy 
the share of the market enjoyed by POLAROID 
sunglasses from official import figures and 
in the period from 1956 to 196? the 
proportion by value of POLAROID sunglasses to 
the total imports of sunglasses fluctuated 
between 13$ and 15$. -In the last two 
years with an increased volume of locally 30 
made sunglasses on the market a similar 
proportion cannot be determined as accurately 
but I believe from such marketing 
information as is available to me that 
POLAROID sunglasses have constituted about . . - . 
the same proportion of all sunglasses sold in 
New Zealand as in previous years and I 
estimate that there are probably about 200,000 
POLAROID sunglasses currently in use in this 
country. 40

12. POLAROID sunglasses have been 
distributed by my company and before it the 
said Arthur Cocks & Company (N.Z.) Limited 
throughout the whole of New Zealand through 
opticians and through chemists shops. In 
the year 1950 there were some 800 retail 
outlets in New Zealand for POLAROID sun-



9.

glasses and this number has steadily increased In the Supremeuntil now there are in excess of 1200 such Court of Newretail outlets. These retail outlets make Zealand
almost the whole of their annual sales of sun- ___.glasses in the few weeks prior to Christmas
during which time the shops are invariably No. 3crowded and noisy and the assistants are very
busy. First Affidavit

of Walter 
13. SUNGLASSES sold in New Zealand under the William

10 trade mark POLAROID have been regularly and Brackenridge extensively advertised throughout New Zealand. for Applicant 
Advertising has been carried out by means of (Respondent) the distribution of brochures, publication of 
advertisements in the daily press and in magazines "20tfi January and periodicals and point of sale displays. Over 1971 
the years tens of thousands of dollars have - continued been spent by my company promoting sunglasses 
under the trade mark POLAROID. There is 
produced to me and marked "W.W.B.V a brochure

20 for POLAROID sunglasses which is typical of 
those produced and distributed by my company. 
Produced to me and marked "W.W.B.511 is a selection 
of typical advertisements which have appeared 
in newspapers and magazines throughout New Zealand.

1J+. A particular characteristic of .the 
advertising of POLAROID sunglasses which was 
used extensively in the years 1967 and 1968 was 
a stylized form of lettering in which the 
expression "Sunglasses 1968" was featured 

30 prominently at the top of press and magazine 
advertisements. There is produced to me and 
marked "W.W.B.o" a collection of advertisements 
cut from newspapers and magazines which is 
typical of the series of advertisements published 
by my company in this period.

15. I am satisfied that as a result of the 
extensive sales and advertising of POLAROID sun­ 
glasses in New Zealand over an extensive period 
the trade mark POLAROID has acquired a wide and 

40 high reputation among members of the trade and 
the general public in relation to the sunglasses.

16. LATE in the year 1968 or early in the 
year 1969 I became aware that there were on the 
New Zealand market sunglasses which were offered 
for sale mainly through chemists' shops and
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In the Supreme 
Court of New 

Zealand

No. 3

First Affidavit 
of Walter 
William 
Brackenridge 
for Applicant 
(Respondent)

20th January
1971
- continued

departmental stores under the name SOLAVOID. 
As a result I made investigations which 
showed these sunglasses to be distributed by 
a company named Solavoid International 
Limited of Auckland, which I believe to be 
related to Hannaford and Burton Limited the 
respondent.

17» .IN view of the extensive reputation 
enjoyed by the trade mark POLAROID and the 
close phonetic similarity of the word 10 
SOLAVOID I was immediately concerned as to 
the possibility of confusion. This led me 
to investigate the full circumstances 
surrounding the promotion and sale of sun­ 
glasses under the name SOLAVOID. I 
ascertained that the said sunglasses 
incorporated polarizing lenses and that 
on the cases in which they were sold the 
material attached to the sunglasses at the 
time of retail sale and in promotional 20 
material and price lists there was frequent 
use of such words as "polarglass", 
"polarplastic" and "polarclip".

18. THERE is now produced to me marked.
UW.W.B.7" a pair of sunglasses I purchased
from «J.B. Porath Limited, chemists, Lambton
Quay, Wellington, on the 28th day of May
1970 together with the case in which they
were supplied and the swing tickets which
were attached at the time of sale. 30

19. _ I am advised by my solicitors and 
believe that the trade mark SOLAVOID was 
registered in New Zealand in the name of 
Hannaford and Burton Limited by virtue of 
registration B82513 dated 21 October 1966 
in respect of sunglasses.

20. SO far as I have been able to
ascertain there has been no use of the mark
or name SOLAVOID in relation to sunglasses
in New Zealand by Hannaford and Burton 40
Limited. Such use as I have discovered
has been by the company Solavoid
International Limited which I am advised
by my Solicitors and therefore believe, is
neither the registered proprietor nor a
registered user of the mark SOLAVOID in
New Zealand.
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11.

21 . TO the best of ray knowledge the following in the Suprene 
are the brand names and trade marks used in Court of New 
respect of sunglasses by competitors of my Zealand 
company in New Zealand: ___

Rayban Rodenstock
Calobar Zeiss Umbral
Coolray Verres Filtrants
Samco Nilson
Filos Ratti
Solamor Viennaline

Protex 
Tele Relax 
Protector 
Lozza 
Filtray

SWORN at Wellington ) 
this 20th day of ) 
January 1971 before ) 
me : )

"W.W. Brackenridge"

"D.E. Hurley"

A Solicitor of the Supremo Court 
of New Zealand

No. 3

First Affidavit 
of Walter 
William 
Brackenridge 
for Applleant 
(Respondent)

20th January
1971
- continued

No. 'If 

SECOND AFFIDAVIT OF WALTER WILLIAM BRACKENRIDGE

1. WALTER WILLIAM ERACKENRIDGE of Wellington, 
2C Company General Manager, make oath and say 

as follows i

1• I am General Manager of Polarizers 
(New Zealand) Limited and I have made a 
previous affidavit which was sworn on the 20th 
day of January 1971 and filed herein.

2. IN paragraph ^ of my said earlier 
affidavit there is a typographical error in 
line 3 where reference to the year 1955 
when ray company commenced trading should 

30 read "1956".

3. I have noticed that frequently retail 
traders keep together for sale and display 
in their shops sunglasses of different brands 
including sunglasses offered respectively

No. 4

Second Affidavit 
of Walter 
William 
Brackenridge 
for Applicant 
(Respondent)

29th November 
1971
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In the Supreme 
Court of New 
Zealand

No. 4

Second Affidavit 
of Walter 
William 
Brackenridge 
for Applicant 
(Respondent)

29th November
1971
- continued

under the marks POLAROID and SOLAVOID. 
Typical of this practice was a display of 
sunglasses in the retail chemist shop premises 
of Fred Castle Limited in Dixon Street, 
Wellington, during the month of December 
1970 where a display stand bearing 
prominently at the top panels making 
reference to POLAROID sunglasses had 
attached thereto in addition to sunglasses 
bearing POLAROID labels a number of sun­ 
glasses bearing labels incorporating the 
SOLAVOID name.

I HAVE also noticed that shop assistants

10

do not always exercise care in distinguishing 
between brands of sunglasses particularly 
when they are busy. I encountered a typical 
instance of this in the retail shop premises 
of James Smith Limited, Wellington, .on the 
26th day of iMay 1971. Having seen in an 
advertisement published by James Smith 
Limited in the "Evening Post" of the previous 
evening a reference to a new range of sun­ 
glasses with "polaroid lenses" I called at 
the watch department of the store where there 
was a revolving wire display unit for sun­ 
glasses fitted with a. number of panels 
making reference to the name SOLAVOID. 
Displayed were a number of sunglasses bearing 
SOLAVOID labels as well as a -number of pairs 
of sunglasses with the. !lpolaroid lenses" and 
was told by the assistant that there were 
plenty scattered through the range and he 
showed me first a pair of sunglasses bearing 
a SOLAVOID label. On further investigation 
I found that in fact the stand held only one 
pair of POLAROID sunglasses.

20

30

SWORN at Wellington ) 
this 29th day of ) 
November 1971 before )
me ; )

"W.W. Bracnekridge"

[Signature illegible] 40

A solicitor of the Supreme Court 
of New Zealand
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20

13. 

No. 5

AFFIDAVIT OF LINDSAI DOUGLAS BECK

Ii LINDSAY DOUGLAS BECK 
oath and say :

of Wellington, make

1. DURING March 1971 I received from 
Messrs. A.J. Park & Son, Solicitors & Patent 
Attorneys of 1'+0-150 Lamb ton Quay, Wellington, 
a typewritten questionnaire. I caused the 
said questionnaire, when completed, to be 
returned to Messrs. A.J". Park & Son. The 
original questionnaire is now produced to me 
and marked "A".

2. THE said questionnaire was completed 
by myself and the answers to the respective 
questions as stated therein were, at the time 
they were made, and are, to the best of my 
knowledge and belief, true and correct.

SWORN at Wellington
this 9th day of
August 1971 before me; )

"P.M. Luxford"

"L.D. Beck"

A Solicitor of the Supreme Court 
of New Zealand

In the Supreme 
Court of New 

Zealand

No. 5

Affidavit of 
Lindsay Douglas 
Beck for
Applicant 
(Respondent)

9th August 1971

1 .

30 2.

No. 6 "A"

QUESTIONNAIRE

From Messrs. A.J. Park & Son, 
P.O. Box 9^9 T Wellington

re; Trade Marks POLAROID and SOLAVOID

Do you know the trade mark POLAROID used 
upon and in relation to sunglasses?

Yes

If so, how long have you known it? 

20 years or so.

No. 6

Exhibit nAn
to Affidavit of
Lindsay Douglas
Beck sworn
9th August 1971



In the Supreme 
Court of New 

Zealand

No. 6

Exhibit "An to 
Affidavit of 
Lindsay Douglas 
Beck sworn 
9th August 1971

3. If you associate sunglasses sold under 
and by reference to the trade mark 
POLAROID with a particular company, 
please indicate the name of that 
company.

Polarizers (N.Z.) Ltd.

*+•. If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the
trade mark POLAROID, please indicate 10
the types of advertising.

Woman's Weekly, Eve, Thursday 
Magazine, Radio"

5. Have you conducted any advertising in 
relation to sunglasses sold under or 
by reference to the trade mark 
POLAROID? Please give details.

No.

6. Do you know the trade mark SOLAVOID
used on or in relation to sunglasses? 20

Yes.

7. Do the sunglasses known to you and 
sold under and by reference to the 
trade mark SOLAVOID have polarising 
lenses?

Yes.

8. How long have you known the trade mark 
SOLAVOID?

3 to ^t- years

9. If you associate sunglasses sold 30 
under or by reference to the trade 
mark SOLAVOID with a particular 
company, please give the name of 
that company.

Solavoid (N.Z.) Ltd. Auckland
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10. If you are aware of any advertising
conducted in respect of sunglasses sold 
under or by reference to the trade 
mark SOLAVOID, please indicate the types 
of advertising.

Yes - some Radio Advertising 
Prior to 31.12.70

11. Please indicate briefly the nature of
the business carried out by you or 

10 your company.

Pharmaceutical

12. What would be the average number of 
assistants employed by you or your 
company who might handle sunglasses?

Male 20 plus Female A dozen or so. 

13- Please provide :

(a) your full name:

Lindsay Douglas Beck

(b) the full name of your company 
20 or firm;

Boots the Chemists (New Zealand 
Limited

(c) Your position in the company or 
firm:

Head Buyer

(d) the length of time you have held 
the present position

25 years

(e) the length of time you have been 
30 connected with the type of

business in which you are 
currently engaged;

In the Supreme 
Court of New 

Zealand

No. 6

Exhibit "A" to 
Affidavit of 
Lindsay Douglas 
Beck sworn 
9th August 1971

35 years



In the Supreme 
Court of New 

Zealand

No. 7

Affidavit of
John Rowe
Bradburn
for /.pplicant
(Respondent)

1st July 1971

16.

AFFIDAVIT OF JOHN ROWE BRADBURN

I, JOHN ROWE BRADBURN of Mount Roskill, 
Pharmaceutical Chemist make oath and say;

1. DURING March 1971 I received from 
Messrs. A.J. Park & Son, Solicitors & Patent 
Attorneys of 1^0-150 Lambton Quay, Wellington, 
a typewritten questionnaire. I caused the 
said questionnaire, when completed, to be 
returned by post to Messrs. A.J. Park & Son. 
The original questionnaire is now produced 
to me and marked "A".

2. THE said questionnaire was completed 
by myself and the answers to the respective 
questions as stated therein were, at the 
time they were made, and are, to the best of 
my knowledge and belief, true and correct.

10

SWORN at Mt. Roskill) 
this 1st day of July ) 
1971 before me ; )

"J.R. O'Brien"

"J.R. Bradburn"
20

A Solicitor of the Supreme Court 
of New Zealand

No. 8

Exhibit "A" to 
Affidavit of 
John Rowe 
Bpadburn sworn 
1st July 1971

1 .

2.

No. 8 
"A"

QUESTIONNAIRE
from Messrs. A.J. Park & Son, 
P.O. Box 9^9, Wellington.

; Trade Marks POLAROID and SOLAVOID

Do you know the trade mark POLAROID used 30 
upon and in relation to sunglasses?

Yes.

If so, how long have you known it? 

20 years.
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3.

10

5,

6.

20 7.

If you associate sunglasses sold under ; in the Supreme 
and by reference to the trade mark Court of New 
POLAROID with a particular company, Zealand 
please indicate the name of that company. ..___

None

If you are aware of any advertising 
carried out in relation to sunglasses 
sold under or by reference to the trade 
mark POLAROID, please indicate the 
types of advertising.

Press - Showcard - Display Stands

Have you conducted any advertising in 
relation to sunglasses sold under or 
by reference to the trade mark POLAROID? 
Please give details.

Nil

Do you know the tro.de nark SCLAVOID 
used on or in relation to sunglasses?

No.

Do the sunglasses known to you and sold 
under and by reference to the trade mark 
SOLAVOID have polarising lenses?

No. 8

Exhibit '"A" to 
Affidavit of 
John Rowe 
Bradburn sworn 
1st July 1971 
- continued

8. How long have you known the trade mark 
SOLAVOID?

9. If you associate sunglasses sold under 
or by reference to the trade mark 
SOLAVOID with a particular company, please 
give the name of that company.
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In the Supreme 10 • 
Court of New 

Zealand .

No. 8

Exhibit "A" to 
Affidavit of 
John Rowe 
Bradburn sworn 
1st July 1971
- continued

11.

12.

13.

If you are aware of any advertising 
conducted in respect of sunglasses sold 
under or by reference to the trade mark 
SOLAVOID, please indicate the types of 
advertising.

Please indicate briefly the nature of 
the business carried out by you or your 
company

Pharmaceutical Chemist

What would be the average number of 
assistants employed by you or your 
company who might handle sunglasses?

Male 1 Female If 

Please provide : 

(a) Your full name:

10

JOHN ROWE BRADBURN

(b)

(c)

(d)

(e)

The full name 
of your company 
or firm

Your position 
in the company 
or firms

JOHN BRADBURN LTD.

MANAGING DIRECTOR 20

The length of time
you have held the 20 years
present position:

The length of time 
you have been 
connected with the 
type of business 
in which you are 
currently engaged:

25 years

30



19.

10

20

AFFIDAVIT OF COLIN HENRY BRITTAIN

I, COLIN HENRY BRITTAIN of 56 Manners Street, 
Wellington, make oath and say?

1. DURING March 1971 I received from Messrs. 
A.J. Park & Son, Solicitors & Patent Attorneys 
of 1^0-150 Lambton Quay, Wellington, a 
typewritten questionnaire. I caused the said 
questionnaire, when completed, to be returned 
by post to Messrs. A.J. Park & Son. The 
original questionnaire is now produced to me 
and marked "A".

2. THE said questionnaire was completed by 
myself and the answers to the respective 
questions as stated therein were, at the time 
they were made, and are, to the best of my 
knowledge and belief, true and correct.

SWORN at Wellington this )
21st day of July 1971 )
before me ; )

"A.R. Thomson"

"C.H. Brittain"

A Solicitor of the Supreme Court 
of New Zealand

No. 1Q It Alt

In the Supreme 
Court of New 

Zealand

No. 9

Affidavit of
Colin Henry
Brittain
for Applicant
(Respondent)

21st July 1971

No. 10

Exhibit "A" 
to Affidavit of 
Colin Henry 
Brittain sworn 

Trade Marks POLAROID and SOLAVOIP21st July 1971

QUESTIONNAIRE
from Messrs A.J. Park & Son 
P.O. Box 9^-9. Wellington

1 .

30 2.

Do you know the trade mark POLAROID used 
upon and in relation to sunglasses?

Yes

If so, how long have you known it? 

20 - 25 years



20.

In the Supreme 
Court of New 

Zealand

No. 10

Exhibit "A" 
to Affidavit of 
Colin Henry 
Brittain sworn 
2lst July 1971
- continued

3. If you associate sunglasses sold under 
and by reference to the trade mark 
POLAROID with a particular company, 
please indicate the name of that company.

N.Z. Optical Company

^f. If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the trade
mark POLAROID, please indicate the
types of advertising. 10

Weekly magazines

5. Have you conducted any advertising in 
relation to sunglasses sold under or 
by reference to the trade mark POLAROID? 
Please give details.

No.

6. Do you know the trade mark SOLAVOID used 
on or in relation to sunglasses?

No.

7. Do the sunglasses known to you and sold 20 
under and by reference to the trade mark 
SOLAVOID have polarising lenses?

N/A

8. How long have you known the trade mark 
SOLAVOID?

Never

9. If you associate sunglasses sold under 
or by reference to the trade mark 
SOLAVOID with a particular company, 
please give the name of that 30 
company.

N/A



21.

10

10. If you are aware of ( any advertising
conducted in respect of sunglasses sold 
under or by reference to the trade mark 
SOLAVOID, please indicate the types of 
advertising.

N/A

11. Please indicate briefly the nature of 
the business carried out by you or 
your company.

Chemists

12. What would be the average number of 
assistants employed by you or your 
company who might handle sunglasses?

Male 1 Female 1

13. Please provide :

(a) Your full name; C.H. Brittain

20

(b)

(c)

(d)

(e)

the full name of 
your company or 
firm;

your position in 
the company or 
firm;

H. Brittain Ltd,

Manager

30

the length of .time
you have held the 38 years
present position:

the length of time
you have been . V? years
connected with the
type of business
in which you are
currently engaged;

In the Supreme 
Court of New 
Zealand

No. 10

Exhibit "A" to 
Affidavit of 
Colin Henry 
Brittain sworn 
21st.July 1971

  continued



In the Supreme 
Court of New 

Zealand

No. 11

Affidavit of 
Richard Neal 
Carpenter 
for Applicant 
(Respondent)

3rd June 1971

22.

No. 11 

AFFIDAVIT OF RICHARD NEAL CARPENTER

I, RICHARD NEAL CARPENTER of Otaki, Pharmacist 
make oath and say :

1. DURING March 1971 I received from Messrs. 
A.J. Park & Son, Solicitors & Patent Attorneys 
of 1^+0-150 Lambton Quay, Wellington, a 
typewritten questionnaire. I caused the said 
questionnaire, when completed, to be returned 
by post to Messrs. A.J. Park & Son. The 
original questionnaire is now produced to me 
and marked "A".

2. THE said questionnaire was completed by 
myself and the answers to the respective 
questions as stated therein were, at the time 
they were made, and are, to the best of my 
knowledge and belief, true and correct.

SWORN at Otaki this )
3rd day of June 1971 )
before me : )

"R.W. Roussell"

"R.N. Carpenter"

10

20

A Solicitor of the Supreme Court 
of New Zealand

No. 12

Exhibit "A" to 
Affidavit of 
Richard Neal 
Carpenter sworn 
3rd June 1971

No. 12 "A"

QUESTIONNAIRE

from Messrs. A.J. Park & Son 
P.O. Box 9^9. Wellington

re: Trade Marks POLAROID and SOLAVOID

Do you know the trade mark POLAROID used 
upon and in relation to sunglasses?

Yes

If so, how long have you known it? 

12 years

30
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3.

if.

10

5.

6.

20

7.

8.

9.

30

If you associate sunglasses sold under in the Supreme
and "by reference to the trade mark Court of New
POLAROID with a particular company, please Zealand
indicate the name of that company. ___

Polarizers N.Z. Ltd.

If you are aware of any advertising 
carried out in relation to sunglasses 
sold under or by reference to the trade 
mark POLAROID, please indicate the types 
of advertising.

Magazine

Have you conducted any advertising in 
relation to sunglasses sold under or by 
reference to the trade mark POLAROID? 
Please give details.

Small classified Ad. for Polaroids 
last summer

Do you know the trade mark SOLAVOID used 
on or in relation to sunglasses?

Yes

Do the sunglasses known to you and sold 
under and by reference to the trade 
mark SOLAVOID have polarising lenses?

Some have

How long have you known the trade mark 
SCLAVOID?

Two years

If you associate sunglasses sold under or 
by reference to the trade mark SOLAVOID 
with a particular company, please give 
the name of that company

Ntf.12

Exhibit "A" to 
Affidavit of 
Richard Neal 
Carpenter swom 
3rd June 1971

- continued



In the Supreme 
Court of New 

Zealand

•No. 12

Exhibit "A" to 
Affidavit of 
Richard Neal 
Carpenter sworn 
3rd June 1971

- continued

10.

11.

12.

13.

If you are aware of any advertising 
conducted in respect of sunglasses 
sold under or by reference to the 
trade mark SOLAVOID, please indicate 
the types of advertising.

Radio

Please indicate briefly the nature of 
the business carried out by you or your 
company.

Pharmaceutical Chemists

What would be the average number of 
assistants employed by you or your 
company who might handle sunglasses?

10

Male 1 Female

Please provide s

(a) Your full names Richard Neal 
Carpenter

(b)

(c)

(d)

The full name
of your company Carpenter
or firm Pharmacy Ltd,

Your position in
the company or Proprietor
firms

20

(e)

The length of 
time you have 
held the 
present 
position

the length of 
time you have 
been connected 
with the type 
of business in 
which you are 
currently 
engaged

5 years

30

12 years
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20

25.

No. 13 

AFFIDAVIT OF FREDERICK THOMAS CASTLE

In the Supreme 
Court of New 

Zealand

I, FREDERICK THOMAS CASTLE of 5 Amritsar Street, ——— 
Knandallah, Wellington, Pharmacist make oath No. 13 
and say:

Affidavit of 
Frederick1 . DURING March 1971 I received from

Messrs. A.J. Park & Son, Solicitors & Patent 
Attorneys of 1MD-150 Lambton Quay, Wellington, 
a typewritten questionnaire. I caused the 
said questionnaire, when completed, to be 
returned by post to Messrs. A.J. Park & Son. 
The original questionnaire is now produced to 
me and marked "A".

2. THE said questionnaire was completed by 
myself and the answers to the respective 
questions as stated therein were, at the time 
they were made, and are, to the best of my 
knowledge and belief, true and correct.

SWORN at Wellington )
this ^fth day of June )
1971 before me : )

"P.F. Barber"

"F.T. Castle"

A Solicitor of the Supreme Court 
of New Zealand

Thomas Castle 
for Applicant 
(Respondent)

4th Juno 1971

30

Ho. ""A

QUESTIONNAIRE

No.14

Exhibit "A" to 
Affidavit of

from Messrs. A.J. Park & Son, Frederick 
P.O. Box 9^9, Wellington Thomas Castle

sworn 
res Trade Marks POLAROID and SOLAVOID 4th june 197!

1. Do you know the trade mark POLAROID used 
upon and in relation to-sunglasses?

Yes.

2. If so, how long have you known it?
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In the Supreme 
Court of New 

Zealand

No.14

Exhibit "A" to
Affidavit of
Frederick
Thomas Castle
sworn
4th June 1971

- continued

3. If you associate sunglasses sold under 
and by reference to the trade mark 
POLAROID with a particular company, 
please indicate the name of that 
company.

Polarizers N.Z. Ltd. 
N.Z. Optical.

H-. If you are aware of any advertising
carried out in relation to sunglasses
sold under or by reference to the trade 10
mark POLAROID, please indicate the
types of advertising.

5. Have you conducted any advertising in 
relation to sunglasses sold under or 
by reference to the trade mark 
POLAROID? Please give details.

No.

6. Do you know the trade mark SOLAVOID
used on or in relation to sunglasses?

Yes.

7. Do the sunglasses known to you and 
sold under and by reference to the 
trade mark SOLAVOID have polarising 
lenses?

Some

8. How long have you known the trade 
mark SOLAVOID?

1 year ,

9. if you associate sunglasses sold
under or by reference to the trade 30 
mark SOLAVOID with a particular 
company, please give the name of 
that company.

20

Solavoid Ltd.
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10. If you are aware of any advertising
conducted in respect of sunglasses sold 
under or by reference to the tra.de mark 
SOLAVOID, please indicate the types of 
advertising.

11. Please indicate briefly the nature of 
the business carried out by you or your 
company.

Pharmacy

10 12. What would be the average number of 
assistants employed by you or your 
company who might handle sunglasses?

Male 1 Female *f 

13. Please provide i

(a) your full name;

Frederick Thomas Castle

(b) the full name of your company or 
firm

Fred Castle Ltd. Chemists 
20 37 Dixon St. Wellington

(c) your position in the company or 
firms

Manager

(d) the length of time you have held 
the present position;

35 years

(e). the length of time you have been 
connected with the type of 
business in which you are 

30 currently engaged;

In the Supreme
Court of New

Zealand

No. 14

Exhibit "A" to
Affidavit of
Frederi ck
Thomas Castle
sworn
4th June 1971

- continued

U-0 years



In the Supreme 
Court of New 

Zealand

No.15-

Affidavit of 
Gerard Alfred 
Davidson for 
Applicant 
(Respondent)

8th June 1971

28.

N-o. 15 

AFFIDAVIT OF GERARD ALFRED DAVIDSON

I? GERARD ALFRED DAVIDSON 
oath and say;

of Hamilton, make

1 DURING March 1971 I received from
Messrs. A.J. Park & Son, Solicito-rs & Patent 
Attorneys of 1^0-150 Lambton Quay, Wellington, 
a typewritten questionnaire. I caused the 
said questionnaire, when completed, to be 
returned by post to Messrs. A.J. Park & Son. 
The original questionnaire is now produced to 
me and marked "A".

2. THE said questionnaire was completed 
by myself and the answers to the respective 
questions as stated therein were, at the 
time they were made, and are, to the best of 
my knowledge and belief, true and correct.

SWORN at Hamilton ) 
this 8th day of ) 
June 1971 before me;)

"G.R. Davidson11

[Signature illegible]

A Solicitor of the Supreme Court 
of New Zealand

10

20

No. 16

Exhibit "A" to 
Affidavit of 
Gerard Alfred 
Davidson sworn 
8th June 1971

No. 16. "A"

QUESTIONNAIRE

from Messrs. A.J. Park & Son, 
P.O. Box 9^9, Wellington

re; Trade Marks POLAROID and SOLAVOID

Do you know the trade mark POLAROID 
used upon and in relation to 
sunglasses?

Yes.

If so, how long have you known it? 

20 years

30
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3. If you associate sunglasses sold under 
and "by reference to the trade mark 
POLAROID with a particular company, 
please indicate the name of that company,

N.Z. Optical (Wholesale) Ltd.

if. If you are aware of any advertising
carried out in relation to sunglasses 
sold under or by reference to the trade 
mark POLAROID, please indicate the types 

10 of advertising.

In the Supreme 
Court of New 

Zealand

No. 16

Exhibit "A" to 
Affidavit of 
Gerard Alfred 
Davidson sworn 
8th June 1971

- continued

5. Have you conducted any advertising in
relation to sunglasses sold under or by 
reference to the trade mark POLAROID? 
Please give details.

Yes, Shop window displays

6. Do you know the trade mark SOLAVOID 
used on or in relation to sunglasses?

Yes.

7. Do the sunglasses known to you and sold 
20 under and by reference to the trade mark 

SOLAVOID have polarising lenses?

Yes.

8. Eow long have you known the trade mark 
SOLAVOID?

2 years

9. If you associate sunglasses sold under 
or by reference to the trade mark 
SOLAVOID with a particular company, 
please give the name of that company.

30 Not known Supply by our Head 
Office.
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In the Supreme 
Court of New 
Zealand

No. 16

Exhibit "A" to 
Affidavit of 
Gerard Alfred 
Davidsqn sworn 
8th June 1971

- continued

10. If you are aware of any advertising 
conducted, in respect of sunglasses 
sold under or by reference to the 
trade mark SOLAVOID, please indicate 
the types of advertising.

Nil

11. Please indicate briefly the nature of 
the business carried out by you or 
your company

Retail Chemists 10

12. What would be the average number of 
assistants employed by you or your 
company who might handle sunglasses?

Male 2 Female 9

13. Please provide ;

(a) your full name;

Gerard Alfred Davidson

(b) the full name of your company or
firm:

Boots the Chemists (N.Z.) Ltd. 20

(c) your position in the company or 
firms

Branch Manager

(d) the length of time you have held 
the present positions

2 years

(e) the length of time you have been 
connected with the type of 
business in which you are 
currently engageds 30

17 years



10

20

31.

Not 17 

AFFIDAVIT OF KENNETH HUGH McGUIRE

I, KENNETH HUGH McGUIHE of 19 High Street, 
Picton, make oath and say:

1. DURING March 1971 I received from 
Messrs. A.J. Park & Son, Solicitors & Patent 
Attorneys of 1^0-150 Lambton Quay, Wellington, 
a typewritten questionnaire. I caused the 
said questionnaire, when completed, to be 
returned by post to Messrs. A.J. Park & Son. 
The original questionnaire is now produced to 
me and marked "A".

2. THE said questionnaire was completed 
by myself and the answers to the respective 
questions as stated therein were, at the time 
they were made, and are, to the best of my 
knowledge and belief, true and correct.

SWORN at Blenheim
this 17th day of ) 
June 1971 before me; )

"K.H. McGuire"

[signature illegible]

A Solicitor of the Supreme Court 
of New Zealand

In the Supreme 
Court of New 

Zealand

No. 17

Affidavit of 
Kenneth Hugh 
McGuire for 
Applicant 
(Respondent)

17th June 1971'

30

1 .

2.

No. 18 "A"

QUESTIONNAIRE

from Messrs. A.J. Park & Son 
P.O. Box 9*f9, Wellington

res Trade Marks POLAROID and SOLAVOID

Do you know the trade mark POLAROID 
used upon and in relation to sunglasses?

Yes.

.If so, how long have you known it? 

20 years

No. 18

Exhibit "A" to 
Affidavit of 
Kenneth Hugh 
McGuire sworn 
17th June 1971
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In the Supreme 
Court of New 

Zealand

No.18.

Exhibit "A" to 
Affidavit of 
Kenneth Hugh 
McGuire sworn 
17th June 1971

- continued

6.

7.

8.

9.

If you associate sunglasses sold under 
and "by reference to the trade mark 
POLAROID with a particular company, 
please indicate the name of that 
company.

N.Z. Optical Ltd.

If you are aware of any advertising 
carried out in relation to sunglasses 
sold under or by reference to the trade 
mark POLAROID, please indicate the types 
of advertising.

In Store Display Material, 
Magazines.

Have you conducted any advertising in 
relation to sunglasses sold under or 
by reference to the trade mark 
POLAROID? Please give details.

No.

Do you know the trade mark SOLAVOID 
used on or in relation to sunglasses?

Yes

Do the sunglasses known to you and
sold under and by reference to the trade
mark SOLAVOID have polarising lenses?

Yes.

How long have you known the trade mark 
SOLAVOID?

3 years

If you associate sunglasses sold under 
or by reference to the trade mark 
SOLAVOID with a particular company, 
please give the name of that company.

20

30

Solavoid Ltd.
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10.

11.

10

12.

13.

20

If you are aware of any advertising 
conducted in respect o.f sunglasses sold 
under or by reference to the trade mark 
SOLAVOID, please indicate the types of 
advertising.

Radio

Please indicate briefly the nature of 
the business carried out by you or your 
company.

Retail Pharmacy

What would be the average number of 
assistants employed.by you or your 
company who might handle sunglasses?

Female two

30

Male one 

Please provide: 

(a) Your full name

Kenneth Hugh McGuire

(b) the full name of your company or 
firms

MeQuires Pharmacy Ltd.

(c) your position in the company or 
firm i

{

Managing Director

(d) the length of time you have held 
the present position:

10 years

(e) the length of time you have been
connected with the type of business 
in which you are currently 
engaged:

In the Supreme 
Court of New 

Zealand

No.18

Exhibit "A" to 
Affidavit of 
Kenneth Hugh 
McGuire sworn 
17th June 1971

- continued

20 years



In the Supreme 
Court of New 

Zealand

No. 19

Affidavit of 
David Charles 
Manson for 
Applicant 
(Respondent)

llth June 1971

No, 19 

AFFIDAVIT OF DAVID CHARLES MANSON

I, DAVID CHARLES MANSON 
make oath and says

of Christchurch,

1. DURING March 1971 I received from 
Messrs. A.J. Park & Son, Solicitors & Patent 
Attorneys of 1^0-150 Lambton Quay, Wellington, 
a typewritten questionnaire. I caused the 
said questionnaire, when completed, to be 
returned by post to Messrs. A.J. Park & Son. 
The original questionnaire is now produced 
to me and marked "A".

2. THE said questionnaire was completed 
by myself and the answers to the respective 
questions as stated therein were, at the 
time they were made, and are, to the best of 
my knowledge and belief, true and correct.

SWORN at Christchurch) 
this 11th day of June ) 
1971 before me; )

"D.C. Manson"

[signature illegible]

A Solicitor of the Supreme Court 
of New Zealand

10

20

No.20

Exhibit "A" to 
Affidavit of 
David Charles 
Manson sworn 
llth June 1971

No. 20 "A"

QUESTIONNAIRE

from Messrs. A.J. Park & Son 
P.O. Box 9^9. Wellington

res Trade Marks POLAROID and SOLAVOID

1. Do you know the trade mark POLAROID 
used upon and in relation to 
sunglasses?

Yes.

2. If so, how long have you known it? 

12 years

30
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3. If you associate sunglasses sold under in the Supreme
and by reference to the trade mark Court of New
POLAROID with a particular company, Zealand
please indicate the name of that company. ___t

New Zealand Optical Co. No.20

if. If you are aware of any advertising Exhibit "A" to
carried out in relation to sunglasses Affidavit of
sold under or by reference to the trade David Charles
mark POLAROID, please indicate the types Manson sworn

10 of advertising. llth June 1971

Radio & Newspaper . continued

5. Have you conducted any advertising in
relation to sunglasses sold under or by 
reference to the trade mark POLAROID? 
Please give details

No.

6. Do you know the trade mark SOLAVOID 
used on or in relation to sunglasses?

Yes.

20 7. Do the sunglasses known to you and sold 
under and by reference to the trade 
mark SOLAVOID have polarising lenses?

Yes - Glass Lens

8. How long have you known the trade mark 
SOLAVOID?

3 years

9. If you associate sunglasses sold under 
or by reference to the trade mark 
SOLAVOID with a particular company, 

30 please give the name of that company.

Solavoid International Ltd.
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In the Supreme 
Court of New 

Zealand

No.20

Exhibit "A" to 
Affidavit of 
David Charles 
Manson sworn 
llth June 1971

- continued

10. If you are aware of any advertising 
conducted in respect of sunglasses 
sold under or by reference to the 
trade mark SOLAVOID, please indicate 
the types of advertising.

Radio & Newspapers

11. Please indicate briefly the nature of 
the business carried out by you or 
your company.

Pharmacy 10

12. What would be the average number of 
assistants employed by you or your 
company who might handle sunglasses?

Male 3 Female 5 

13- Please provides

(a) your full name:

David Charles Manson

(b) the full name of your company 
or firm:

Bonningtons (The Chemists) Ltd. 20

(c) your position in the company or 
firm:

Manager

(d) the length of time you have held 
the present position;

6 years

(e) the length of time you have been 
connected with the type of 
business in which you are 
currently engaged: 3n

11 years



10

20

37.

No. 21 

AFFIDAVIT OF LEONARD TALFQKD MITCHELL

I, LEONARD TALFORD MITCHELL of 1*f Vodanovich 
Road, Te Atatu near Auckland Chemist make oath 
and say:

1. DURING March 1971 I received from 
Messrs. A.J. Park & Son, Solicitors & Patent 
Attorneys of 1^-0-1^0 Lambton Quay, Wellington ? 
a typewritten questionnaire. I caused the 
said questionnaire, when completed, to be 
returned by post to Messrs. A.J. Park & Son. 
The original questionnaire is now produced to 
me and marked "A".

2. THE said questionnaire was completed by 
myself and the answers to the respective 
questions as stated therein were, at the time 
they were made, and are, to the best of my 
knowledge and belief, true and correct.

SWORN at Auckland )
this 8th day of June )
1971 before me: )

"K.L. Hubard"

"L.T. Mitchell*

A Solicitor of the Supreme Court 
of New Zealand

In the Supreme 
Court of Hew 

Zealand

No.21.

Affidavit of 
Leonard Talford 
Mitchell for 
Applleant 
(Respondent)

8th June 1971

30

No. 22 "A"

QUESTIONNAIRE

from Messrs. A.J. Park & Son, 
P.O. Box 9^9. Wellington.

re :• Trade Marks POLAROID and SOLAVOID

1 . Do you know the trade mark POLAROID
used upon and in relation to sunglasses?

Yes.

No.22

Exhibit "A" to 
Affidavit of 
Leonard Talford 
Mitchell sworn 
8th Juno 1971

2. If so, how long have you known it?
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In the Supreme 
Court of New 

Zealand

No.22

Exhibit "A" to 
Affidavit of 
Leonard Talford 
Mitchell sworn 
8th June 1971

- continued

6.

8.

9.

If you associate sunglasses sold under 
and by reference to the trade mark 
POLAROID with a particular company, 
please indicate the name of that company.

Polarizers (N.Z.) Ltd. 
N.Z. Optical

If you are aware of any advertising 
carried out in relation to sunglasses 
sold under or by reference to the trade 
mark POLAROID, please indicate the types 10 
of advertising.

Weekly News

Have you conducted any advertising in • 
relation to sunglasses sold under or by 
reference to the trade mark POLAROID? 
Please give details.

No.
Do you know the trade mark SOLAVOID used 
on or in relation to sunglasses?

20Yes.

Do the sunglasses known to you and sold 
under and by reference to the trade mark 
SOLAVOID have polarising lenses?

Not> all Solavoid Sunglasses have 
Polarized Lenses

How long have you known the trade mark 
SOLAVOID?

Two years

If you associate sunglasses sold under
or by reference to the trade mark 30
SOLAVOID with a particular company,
please give the name of that company '

Solavoid International
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10. If you are aware of any advertising
conducted in respect of' sunglasses sold 
under or by reference to the trade mark 
SOLAVOID, please indicate the' types of 
advertising.

Radio

11. Please indicate briefly the nature of
the business carried out by you or your 
company.

10 Pharmacy

12. What would be the average number of 
assistants employed by you or your 
company who might handle sunglasses?

Male 2 Female 7

13. Please provide:

(a) your full name;

Leonard Talford Mitchell

(b) the full name of your company or 
firm:

20 Boots The Chemists N.Z. Ltd.
10^- Queen St. Auckland.

(c) your position in the company or 
firms

Assistant' Manager

(d) the length of time you have held 
the-present position: •

•'••.••-• Two years

(e) the length of time you have been
connected with the type of business 

30 in which you are currently
engaged!

In the Supreme 
Court of New 

Zealand

No.22

Exhibit "A" to 
Affidavit of 
Leonard Talford 
Mitchell sworn 
8th June 1971

- continued

Twenty-five years
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In the Supreme 
Court of New 

Zealand

No.23

Affidavit of 
Robert William 
Pollok for 
Applleant 
(Respondent)

10th June 1971

No. 23 

AFFIDAVIT OF ROBERT WILLIAM POLLOK

I, ROBERT WILLIAM POLLOK of Invercargill, 
Chemist, make oath and say:

1. DURING March 1971 I received from 
Messrs. A.J. Park & Son, Solicitors & Patent 
Attorneys of 1MD-150 Lambton Quay, Wellington, 
a typewritten questionnaire. I caused the 
said questionnaire, when completed, to be 
returned by post to Messrs. A.J. Park & Son. 
The original questionnaire is now produced to 
me and marked "A".

2. THE said questionnaire was completed by 
myself and the answers to the respective 
questions as stated therein were, at the time 
they were made, and are, to the best of my 
knowledge and belief, true and correct.

SWORN at Invereargill) 
this 10th day of June ) 
1971 before me : )

"Robert W. Pollok"

10

[Signature Illegible]

A Solicitor of the Supreme Court 
of New Zealand

20

No.24

Exhibit "A" to 
Affidavit of 
Robert William 
Pollok sworn 
10th June 1971

No. 2lf "A"

QUESTIONNAIRE

from Messrs. A.J. Park & Son 
P.O. Box 9*+-9, Wellington

re: Trade Marks POLAROID and SOLAVOID

1 . Do you know the trade mark POLAROID
used upon and in relation to sunglasses?

Yes 

2. If so, how long have you known it?

Many years estimate approximately 
thirty years

30



3. If. you associate sunglasses sold under 
and by reference to the trade mark 
POLAROID with a particular company, 
plea se indicate the name of that company.

N,Z. Optical (Wholesale) Ltd.
and several wholesale drug companys

*f. If you are aware of any advertising
carried out in relation to sunglasses 
sold under or by reference to the trade 

10 mark POLAROID, please indicate the types 
of advertising.

Display material

5. Have you conducted any advertising in
relation to sunglasses sold under or by 
reference to the trade mark POLAROID? 
Please give details.

No.

6. Do you know the trade mark SOLAVOID used 
on or in relation to sunglasses?

20 Yes

7. Do the sunglasses known to you and sold 
under and by reference to the trade mark 
SOLAVOID have polarising lenses?

I understand this to be so.

8. How long have you known the trade mark 
SOLAVOID?

Two or three years

9. If you associate sunglasses sold under
or by reference to the trade mark 

30 SOLAVOID with a particular company,
please give the name of that company.

in the Supreme
Court of New
Zealand.

No.24

Exhibit "A" to 
Affidavit of 
Robert •William 
Poll ok sworn 
ioth June 1971

- continued



*f 2.

In the Supreme 
Court of New 
Zealand

No.24

Exhibit "A" to 
Affidavit of 
Robert William 
Pollok sworn 
10th June 1971

- continued

10. If you are aware of any advertising 
conducted in respect of sunglasses 
sold under or by reference to the trade 
mark SOLAVOID, please indicate the 
types of advertising.

11. Please indicate briefly the nature of 
the business carried out by you or 
your company.

Retail Pharmacy

12. What would be the average number of 10 
assistants employed by you or your company 
who might handle sunglasses?

Male 1 Female 2

13. Please provide;

(a) your full name:

Robert William Pollok

(b) the full name of your company 
or firm:

Pollok's Pharmacy

(c) your position in the company or 20 
firm:

Proprietor

(d) the length of time you have held 
the present position:

Thirty years

(e) the length of time you have 
been connected with the type 
of business in which you are 
currently engaged:

Forty-two years 30



if 3.

10

20

No.

AFFIDAVIT OF I AN FRANCIS SCOTT

I, IAM FRANCIS SCOTT of Queen Street, 
Waimate, Chemist make oath and say;

1 . DURING March 1971 I received from 
Messrs. A.J. Park & Son, Solicitors & Patent 
Attorneys of 1^-0-150 Lambton Quay, Wellington, 
a typewritten questionnaire. I caused the 
said questionnaire, when completed, to be 
returned by post to Messrs. A.J. Park & Son. 
The original questionnaire is now produced to 
me and marked "A".

2 . THE said questionnaire was completed by 
myself and the answers to the respective 
questions as stated therein were, at the time 
they were made, and are, to the best of my 
knowledge and belief, true and correct.

"I.F. Scott"
SWORN at Waimate this )
29th day of June 1971 )
before me : )

"R.T. Henderson."

A Solicitor of the Supreme Court 
of New Zealand

In the Supreme 
Court of New 

Zealand

No.25

Affidavit of 
I an Francis 
Scott for 
Applicant 
(Respondent)

29th June 1971

30 2.

No. 26 "A"

QUESTIONNAIRE

from Messrs. A.J. Park & Son, 
P.O. Box 9*+9 T Wellington

re: Trade Marks POLAROID and SOLAVOID

Do you know the trade mark POLAROID used 
upon and in relation to sunglasses?

Yes

If so, how long have you known it? 

Since 1953 at least

No.26

Exhibit "A" to 
Affidavit of 
lan Francis 
Scott sworn 
29th June 1971



In the Supreme 3. If you associate sunglasses sold under
Court of New and by reference to the trade mark

Zealand POLAROID with a particular company,
__,_ please indicate the name of that company

No.26 POLAROID Corporation U.S.A. have
been familiar for many years with

Exhibit "A" to the work of Dr Alfred Land and his 
Affidavit of researches into colour vision etc. 
lan Francis Have never had any doubts as to the 
Scott sworn name POLAROID being an absolute 10 
29th June 1971 trade name and consequently always

have adhered to strict division
- continued between POLAROID and any other

polarized lens etc.

!f. If you are aware of any advertising 
carried out in relation to sunglasses 
sold under or by reference to the trade 
mark POLAROID, please indicate the 
types of advertising.

Only that in which the name, green 20 
and blue colour, used on cardboard 
containers and leaflets such as 
those issued to the agents and 
Polaroid Corporation, Cambridge, 
Mass.

5. Have you conducted any advertising in 
relation to sunglasses sold under or by 
reference to the trade mark POLAROID? 
Please give details

Only window displays in which 30 
the name POLAROID is an integral 
part of the theme which always 
mentions "POLAROID BRAND" 
sunglasses and have never 
attempted to mislead that any 
lens was polarized until the 
appearance on the market of UVEX 
and POLARIZED of Vergo. I 
always make sure that the name 
POLAROID is understood by 40 
customer in any sale.



6. Do you know the trade mark SOLAVOID
used on or in relation to sunglasses?

No. I have never heard, seen or 
otherwise been aware of such a 
name. I vaguely recall in the 
early fifties an expensive POLAROID 
sunglass which I think was made in 
France at that time and were 
called SOLAMAR? POLAROID. I have 

10 never seen them in the last 12-15 
years.

7. Do the sunglasses known to you and sold 
under and by reference to the trade 
mark SOLAVOID have polarising lenses?

Do not know

8. How long have you known the trade mark 
SOLAVOID?

Never before today heard the name

9. If you associate sunglasses sold under 
20 or by reference to the trade mark 

SOLAVOID with a particular company, 
please give the name of that company.

In the Supreme 
Court of New 

Zealand

No.-26

Exhibit "A" to 
Affidavit pf 
lan Francis 
Scott sworn 
29th June 1971

- continued

10. If you are aware of any advertising 
conducted in respect of sunglasses 
sold under or by reference to the trade 
mark SOLAVOID, please indicate the 
types of advertising.

30

11. Please indicate briefly the nature of 
the business carried out by you or 
your company.

Pharmacy



In the Supreme 12. 
Court of New 

Zealand

No.26

Exhibit "A" to 13. 
Affidavit of 
lan Francis 
Scott sworn 
29th June 1971

- continued

What would be the average number 
of assistants employed by you or 
your company who might handle 
sunglasses?

Male 1 Female 1 

Please provide : 

(a) your full name

lan Francis Scott M.D.S.

(b)

(c)

(d)

(e)

the full name of your 
company or firm:

I.F. Scott, Chemist, 
Queen St. Waimate.

your position in the company 
or firm:

Sole Prop, 
Manager

and

the length of time you have 
held the present position:

20 years in 3 different 
localities in the S. 
Island

the length of time you have 
been connected with the type 
of business in which you are 
currently engaged:

10

20

27 years



10

20

30

40

No. 27

AFFIDAVIT OF PETER MICHAEL LUXFORD

I, PETER MICHAEL LUXFQRD of Wellington, 
Solicitor, make oath and say as follows :

1 . I AM a Solicitor employed by the firm of 
Messrs. A.J. Park & Son, Solicitors & Patent 
Attorneys of Wellington which firm has been 
responsible for the collection of evidence in 
affidavit form from traders within New Zealand 
to be filed in support of the application to 
remove from the register. New Zealand Trade 
Mark Registration Wo. B 82513. I am familiar 
with my firm's file in this matter and I am 
authorised to make this affidavit.

In the Supreme 
Court of New 
Zealand

No.27

Affidavit of 
Peter Michael 
Luxford for 
Applicant 
(Respondent)

1st November 
1971

2. ON THE 8th February 1971 my firm sent to thirty retail traders throughout New 
Zealand a letter in the form now produced to 
me and marked "PML 1" accompanied by a 
questionnaire in the form now produced to me 
and marked "PML 2" and over the following two 
months thirteen answered questionnaires were 
received by my firm.

3. _ ON 29th April 1971 my firm sent a 
reminder letter in the form now produced to 
me and marked "PML 3" accompanied by a further 
copy of the said questionnaire to the seventeen 
traders from whom answered questionnaires had 
not been received at that date. During the 
following month a further six answered 
questionnaires were received by my firm.

FOLLOWING receipt of the said answered
questionnaires each was attached to a form 
of affidavit verifying the . truth of the answers 
and returned to the trader concerned under 
cover of a letter in the form now produced to 
me and marked "PML *f " . Subsequently, eleven 
completed affidavits were received by my firm 
and have been filed in these proceedings.
In addition, my firm received letters 
indicating that two traders who had answered 
the questionnaire forms did not wish to 
proceed with the completion of affidavits



In the Supreme 
Court of New 
Zealand

No.27

Affidavit of 
Peter Michael 
Luxford for 
Applicant 
(Respondent)

1st November 
1971

- continued

and an enquiry from a third trader seeking 
information as to the background of the case 
in which the affidavit would be used. 
These letters and the unsworn answered 
questionnaire may be inspected at the 
office of the applicant's Solicitors. No 
communications were received from the 
remaining traders.

"P. Luxford"
SWORN at Wellington ) 
this 1st day of ) 
November 1971 before ) 
me t )

"G,E. Tanner"

A Sollci tor of the Supreme Court 
of New fi

10

No.28

Exhibit "PML 1" 
to Affidavit of 
Peter Michael 
Luxford sworn 
1st November 
1971

Dear Sir

re:

No. 28 "PML 1" 

A. J. PARK & SON

8 February 1971

Trade Marks POLAROID and 
SOLAVOID 20

We are representing Polaroid 
Corporation of the United States of America 
in connection with a trade mark matter for 
which we require evidence from independent 
retail traders concerning the reputation 
and use in New Zealand of the trade mark 
POLAROID, and similarly of the name SOLAVOID.

The representatives in New Zealand of 
Polaroid Corporation, Polarizers (New 
Zealand) Limited, have provided us with 
your name and address and have suggested that 
you may be prepared to assist, along with a 
considerable number of others, by providing 
answers to the questions set out in the 
attached form of questionnaire.

30
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It is our intention that the answers, 
when received will be embodied in a short 
form of affidavit verifying the truth of the 
.answers, which then will be returned to 
you to be signed formally.

We trust that you will be prepared to 
provide us with assistance and we look forward 
to the return of the answered questionnaire 
in the stamped addressed envelope provided 
at your early convenience.

Yours faithfully, 
A.J. PARK & SON.

In the Supreme 
Court of New 

Zealand

No.28
Exhibit "PML 1" 
to Affidavit of 
Peter Michael 
LUXford sworn 
1st November 
1971
- continued

uer;

No. 29 "PML 2" 

QUESTIONNAIRE

from Messrs. A.J. Park & Son, 
P.O. Box 9^-9 T Wellington.

re: Trade Marks POLAROID and SOLAVOID

1 . Do you know the trade mark POLAROID used 
20 upon and in relation to sunglasses?

2. If so, how long have you known it?

3. If you associate sunglasses sold under 
and by reference vto the trade mark 
POLAROID with a particular company, 
please indicate the name of that company.

*f. If you are aware of any advertising
carried out in relation to sunglasses 
sold under or by reference to the 
trade mark POLAROID, please indicate 

30 the types of advertising.

5. Have you conducted any advertising in 
relation to sunglasses sold under or 
by reference to the trade mark 
POLAROID? Please give details.

No.29

Exhibit "PML 2" 
to Affidavit of 
Peter Michael 
Luxford sworn 
1st November 
1971
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In the Supreme 
Court of New 

Zealand

No.29

7,

Exhibit "PML 2" 8.
to Affidavit of
Peter Michael
Luxford sworn 9 •
1st November
1971

- continued
10.

11.

12.

13.

Do you know the trade mark SOLAVOID 
used on or in relation to sunglasses?

Do the sunglasses known to you and
sold under and by reference to the trade
mark SOLAVOID have polarising lenses?

How long have you known the trade 
mark SOLAVOID?

If you associate sunglasses sold under 
or by reference to the trade mark 
SOLAVOID with a particular company, 
please give the name of that company.

If you are aware of any advertising 
conducted in respect of sunglasses 
sold under or by reference to the trade 
mark SOLAVOID, please indicate the 
types of advertising.

Please indicate briefly the nature of 
the business carried out by you or your 
company.

What would be the average number of 
assistants employed by you or your 
company who might handle sunglasses?

Male Female

Please provide ;

(a) your full name;

(b) the full name of your company 
or firm;

(c) your position in the company 
or firm;

(d) the length of time you have 
held the present position;

(e) the length of time you have 
been connected with the type 
of business in which you 
are currently engaged;

10

20

30
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10

20

30

No. 30 

"PML 3" 

A. J. PARK & SON

Dear Sir,

29 April 1971

re: Trade Marks PQLABOID and 
SOLAVOID

With o ;r letter of 8 February 1971, we 
forwarded to you a form of questionnaire 
which we asked you to complete and return to 
us to assist in the collection of evidence 
concerning the reputation and use in New 
Zealand of the above trade marks.

To date we have not received a completed 
questionnaire from you and in case this has 
been mislaid we enclose a further copy with 
a stamped addressed envelope for return.

We shall be most grateful if you would 
assist us by completing the enclosed form 
and returning it as soon as it is convenient 
to you.

Yours faithfully, 
A. J. PARK & SON.

Per;

No. 31 

"PML V1

A. J. PARK & SON 

Dear Sir,

re; Trade Marks POLAROID and SOLAVOID

We have now prepared an affidavit 
verifying the information which you were 
good enough to provide and we enclose this, 
together with the questionnaire which you 
completed.

In the Supreme 
Court of New 

Zealand

No.30

Exhibit "PML 3" 
to Affidavit of 
Peter Michael 
Luxford sworn 
1st November 
1971

No.31

Exhibit "PML 4" 
to Affidavit of 
Peter Michael 
Luxford sworn 
1st November 
1971
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In the Supreme 
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Zealand

No.31

Exhibit MPML 4" 
to Affidavit of 
Peter Michael 
Luxford sworn 
1st November 
1971

- continued

It will be necessary for the affidavit 
to be signed personally before a Solicitor, 
who must also complete the exhibit note on 
the attached questionnaire. Please ensure 
that your full name and address are inserted 
in the space provided at the beginning of 
the form.

We shall be most grateful for your 
assistance in completing these documents and 
if it is necessary to incur costs in 
engaging a Solicitor to witness your 
signature they will be met by this firm.

A stamped addressed envelope is 
enclosed for quick return of the completed 
documents.

Yours faithfully, 
A. J. PARK & SON

Per:

10

No. 32

Third Affidavit 
of Walter 
William 
Brackenridge 
for Applicant 
(Respondent)

26th February 
1973

No. 32

THIRD AFFIDAVIT OF WALTER WILLIAM 
BRACKENRIDGE

I, WALTER WILLIAM BRANCKENRIDGE of 
Wellington, Company General Manager, make 
oath and say as follows:

I am General Manager of Polarizers

20

(N.Z. ) Limited and I have made tv/o previous 
affidavits which were sworn on the 20th day 
of January 1971 and the 29th day of 
November 1971 respectively and filed herein.

2^ I have read the affidavits filed in
these proceedings on behalf of the Respondent,

3. IN paragraph *+ of his affidavit 
Royce Langdon Barclay states that he 
believes the owner of the trade mark 
POLAROID to be Polarizers (N.Z.) Limited 
and in paragraph 3 of his affidavit Donald 
John Morrison states that he believes the

30
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owner of the trade mark POLAROID is Polarisers In the Supreme
International Limited. I do not know what Court of New
has lead these two pharmacists into their Zealand
mistaken belief but I can only assume that they . _i_. .
have confused ownership of the trade mark
with source of supply of sunglasses sold iri No.32
New Zealand under the trade mark POLAROID.
The sunglasses themselves, all the swing Third Affidavit
tags attached thereto, all printed packaging of Walter

10 and almost all advertising relating to POLAROID William
sunglasses clearly bear a statement that the Brackenridge
trade mark POLAROID is the registered trade for Applicant
mark of Polaroid Corporation. There is now (Respondent)
produced to me and marked "A" a typical swing
tag that is attached to POLAROID sunglasses 26th February
which clearly incorporates a statement as to 1973
proprietorship of the trade mark POLAROID.
There is now produced to me and marked "B" - continued
a cardboard carton typical of those used for

20 the packaging of POLAROID sunglasses in New 
Zealand which bears the same statement of 
proprietorship and there is now produced to 
me and marked "C" a vinyl pouch for sunglasses 
which has moulded on to it the statement 
concerning ownership of the trade mark 
POLAROID. The same statement of proprietor­ 
ship appears in the advertisements for POLAROID 
sunglasses exhibited to my first affidavit 
sworn on the 20th day of January 1971.

30 *+• IN paragraph 17 of his affidavit 
Elder Frederick Mas son states that New 
Zealand representatives of the "Polaroid 
Company" have been apt to change. It is 
correct that there has been one change in the 
New Zealand representative of Polaroid 
Corporation which took place upon the incor­ 
poration of my company, Polarizers (N.Z.) 
Limited which replaced Arthur Cocks & Company 
(N.Z.) Limited as New Zealand representative

40 of Polaroid Corporation in 1956. From time 
to time certain wholesale distributors in 
New Zealand have ceased distributing POLAROID 
sunglasses and on some occasions subsequently 
recommenced distribution but these changes 
in wholesaling have not resulted from any 
change in the New Zealand representative for 
Polaroid Corporation.
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Third Affidavit 
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William 
Brackenridge 
for Applicant 
(Respondent)

26th February 
1973

- continued

5. IT is inferred in the affidavits of 
Donald John Morrison (paragraph 8) Peter 
Robinson (paragraph 1V; Charles Baird Quay 
(paragraph 7) Royce Langdon Barclay 
(paragraph 10) Bryan Carroll Pearson 
(paragraph 7) Douglas Leslie Grant 
(paragraph 11) that the trade mark POLAROID 
in New Zealand is regarded "by some people as 
a generic name for certain types of sun­ 
glasses rather than a trade mark indicating 10 
the goods of one particular manufacturer. 
If this is the case it merely confirms to 
me the reputation enjoyed by the trade mark 
POLAROID in New Zealand and increases the 
likelihood of confusion arising from the use 
of marks similar in sound or appearance by 
competitors. Certainly any misapprehension 
as to the true significance of the trade 
mark POLAROID has not been caused or 
contributed to by the proprietor of the trade 20 
mark or by my company as the New Zealand 
representative of Polaroid Corporation. 
At all times considerable care has been 
exercised in correctly marking labels and 
packaging in order that a clear indication 
is given that POLAROID is a registered 
trade mark.

6. IN paragraphs 2 and 1*f of his affidavit
Peter Robinson refers to a number of brand
names or trade marks used in relation to 30
sunglasses sold by his department of the
retail store of James Smith Limited and
includes a reference to a word POLARFLEX.
I am aware that there has been small and
sporadic distribution in New Zealand of a
brand of sunglasses emanating from Italy
under the word or name POLARFLEX. I have
never encountered these sunglasses in
significant quantities in the New Zealand
market but should I do so, I would be 40
concerned at the obvious conflict with the
trade mark POLAROID.

7. IN paragraph 9 of his affidavit Elder 
Frederick Masson makes reference to an 
alleged trade mark POLAREX used on sun­ 
glasses in New Zealand. I believe these 
are the same sunglasses as are referred to 
in paragraphs 19 and 20 of Ernest Leslie



55.

10

Watson 1 s affidavit as being sold in New Zealand 
under the name SPOLAREX, with the "S"
represented inconspicuously* On two occasions 

at the request of Polaroid Corporation I have 
investigated the New Zealand market to ascertain 
the quantities of sunglasses offered under the 
name POLAREX or SPOLAREX but on each occasion 
I have not located any. I am satisfied that 
sales of such sunglasses have been in 
insignificant quantities. An application was 
made to register the trade mark SPOLAREX but 
following threatened opposition 'from Polaroid 
Corporation it is being withdrawn.

SWORN at Wellington )
this 26th day of )
February 1973 before )
me i )

"A.A.T. Ellis"

"W.W. Brackenridge"

In the Supreme 
Court of New 

Zealand

No.32

Third Affidavit 
of Walter 
William 
Brackenridge 
for Applicant 
(Respondent)

26th February 
1973

- continued

A Solicitor of ..the Supreme Court 
of New Zealand
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In the Supreme 
Court of New 
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No.33

Affidavit of 
Ernest Leslie 
Watson for 
Respondent 
(Appellant)

30th March 1972

No. 33 

AFFIDAVIT OF ERNEST LESLIE WATSON

I, ERNEST LESLIE WATSON of Auckland, make 
oath and say as follows :

1 . I am a Director of Hannaford & Burton 
Limited, (hereinafter called "my company") 
a New Zealand company, having its registered 
office at 705 Rosebank Road, Avondale, 
Auckland, New Zealand.

2. I am authorised by my company to make 
this affidavit.

3. MY company was incorporated on 31st 
March 1938 and has been continuously engaged 
in business from this date as manufacturers' 
agents, importers and optical wholesalers.

MY company does not engage in
manufacturing on its own behalf but has 
products made to its order.

5. AMONG the products of my company are 
sunglasses which are sold under my company' s 
trade mark SOLAVOID. The trade mark SOLAVOID 
was first used by my company in relation to 
sunglasses about January 1968. The trade 
mark SOLAVOID has been applied to the sun­ 
glasses themselves, to display stands 
supplied to retailers, to the boxes and 
other forms of packaging in which they have 
been sold and to swing tickets and other 
labels used from time to time. There is 
produced to me and marked "ELW/1 U an envelope 
containing a pair of SOLAVOID sunglasses and 
a selection of swing tickets and packaging 
used in connection with the sunglasses.

6. MY company has registered its trade 
mark SOLAVOID under the provisions of the 
Trade Marks Act 1953.

7. THE majority of sunglasses sold under 
the trade mark SOLAVOID are made to the order 
of my company by Optical Manufacturing Company 
Limited, a New Zealand company of 705
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Rosebank Road, Avondale, Auckland, a subsidiary 
of ray company incorporated on 1st October 
1963 in which my company holds 39j999 of 
the 1+0,000 $2.00 shares. The remainder of 
sunglasses sold under the trade mark SOLAVOID 
are manufactured by various overseas 
manufacturers to the order of my company. 
In some cases the overseas manufacturers 
apply the trade mark SOLAVOID to the glasses 
as instructed by my company. In all cases 
my company attaches a swing ticket carrying 
the trade mark SOLAVOID to each pair of 
glasses and also places most pairs of glasses 
in a box or case carrying the trade mark 
SOLAVOID.

8. THE sunglasses of my company carrying 
the trade mark SOLAVOID are sold in approxima­ 
tely 1200 retail outlets in the main centres 
and country towns throughout New Zealand. 
The said sunglasses are sold to the public 
by such businesses as pharmacists, optometrists, 
sports goods stores, department stores. 
Among well known retailers of my company 1 s 
sunglasses are James Smith Limited and 
Kirkcaldie & Stains Limited of Wellington. 
Farmers Trading Co.Ltd. of Auckland and other 
centres, and Hay\irrights Ltd. in the four 
main centres.

9. SUNGLASSES sold under the trade mark 
SOLAVOID are distributed to the trade by 
Solavoid International Limited, a subsidiary 
of my company incorporated on 23rd January 
1968 in which my company holds ^99 of the 
500 $1.00 shares, except that optometrists 
are supplied with SOLAVOID sunglasses directly 
through my company.

In the Supreme 
Court of New 

Zeal and

No. 33

Affidavit of 
Ernest Leslie 
Watson for 
Respondent 
(Appellant)

30th March 1972 

- continued

10, THE sunglasses sold under the trade
mark SOLAVOID first went on sale to the public 
in September 1968.

11. THE approximate number and value of
sunglasses sold under the trade mark SOLAVOID 

from 1968 to the present is 280.195 whose 
retail value is approximately $1,000,000.
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In the Supreme 
Court of New 

Zealand

No.33

Affidavit of 
Ernest Leslie 
Watson for 
Respondent 
(Appellant)

30th March 1972 

- continued

1 2 . THE sale of sunglasses under the trade 
mark SOLAVOID has been assisted by advertising 
and promotional material issued by or on 
behalf of my company. The amount expended 
by my company in advertising and promoting 
in the period January 1968 to December 1971 
is approximately $21,000. There is produced 
to me and marked "ELW/2" some samples of 
this advertising and promotional material.

13. BY reason of extensive sales of sun- 
glasses sold under the trade mark SOLAVOID 
and by reason of the advertising and other 
promotional material issuedt by or on behalf of 
my company the trade mark SOLAVOID is well 
and favourably known to the trade and public 
in New Zealand and is a valuable asset of my 
company.

THROUGHOUT the period that my
company' s sunglasses sold under the trade 
mark SOLAVOID have been on sale in New 
Zealand, sunglasses carrying the Applicant's 
trade mark POLAROID have been sold in New 
Zealand. I have never received any 
complaint of confusion between the goods from 
the trade or the public made to my company or 
to my company's distributors. Solavoid 
International Limited. Neither has any 
employee of my company or Solavoid 
International Limited informed me that he 
has received such a complaint. To the best 
of my knowledge no order for POLAROID sun­ 
glasses has ever been forwarded to my company 
or to my company' s distributors in error 
rather than to the Applicant or to Polarizers 
(New Zealand) Limited.

15. MI company's trade mark SOLAVOID was 
built up by the combination and telescoping 
of the words "SOL", the Latin word for sun, 
and the English word "AVOID" meaning to shun, 
escape, evade. The idea suggested by 
my company's mark is "sun avoid" or "avoid 
the sun" . Such an idea is completely • • • 
absent in the trade mark POLAROID which 
suggests the idea of polarising.
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16.___ BEFORE lodging application to register In the Supreme SOLAVOID as a trade mark my company paid a Court of Newfee to the Commissioner of Trade Marks for Zealand the Commissioner's advice under Regulation 103 ___ of the Trade Marks Regulations 1951? as to 
whether the mark SOLAVOID was eligible for No,33 registration in itself and also as to whether there were any trade marks already on the Affidavit of register likely to prevent or hinder Ernest Leslie 10 registration of SOLAVOID. In a letter dated Watson for 28th September 1966 the Assistant Commissioner Respondent of Trade Marks advised that the trade mark (Appellant) SOLAVOID was eligible for registration in
Part B of the Register and that there was no 30th March 1972 existing registration of trade mark likely to conflict with SOLAVOID. There is - continued produced to me marked "ELW/3" a certified copy 
of the letter of 28th September 1966.

17. ON 21st October 1966 application was 20 lodged under number B82513 to register
SOLAVOID and the mark proceeded to registration.
No marks belonging to other traders were
cited against the application as confusingly
similar marks already on the Register and inparticular trade marks 38381 and *+2821 of
Polaroid Corporation were not cited against
the application. There is produced to me and
marked "ELW/V a certificate of the Assistant
Commissioner of Trade Marks setting forth 30 particulars of trade mark B82513.

18. THAT with reference to paragraph 17 
of the Affidavit of Walter William 
Brackenridge my company acknowledges that 
some of the sunglasses sold under the trade 
mark SOLAVOID incorporate polarizing lenses 
and that in the past my company has made use 
of such descriptive terms as "polarglass", "polarplastic", and "polarclip" in relation 
to these goods. Polaroid Corporation has 40 raised objection to these descriptive terms. 
My company has been informed by its Patent 
Attorneys that it is entitled to use these terms without infringing any rights of 
Polaroid Corporation but nevertheless as a 
goodwill gesture to Polaroid Corporation my 
company is phasing out the use of these terms
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In the Supreme 
Court of New 
Zealand

No. 33

Affidavit of 
Ernest Leslie 
Watson for 
Respondent 
(Appellant)

30th March 1972 

- continued

and replacing them by fuller descriptive 
terms such as "sunglasses with polarised glas'S 
lenses","sunglasses with polarised plastic 
lenses", "clip-ons with polarised plastic 
lenses".

19. IT is common practice and not a 
practice confined to my company to inform 
purchasers that sunglasses have polarizing 
or non polarizing lenses if such is the case. 
There is now produced to me and marked 
respectively "ELW/5" and "ELW/6" an 
advertisement for Zeiss Urabral Sunglasses 
wherein reference is made to "non polarizing 
glass" and a swing ticket from a pair of 
POLAREX sunglasses wherein reference is made 
to "Polarising Test Label".

20. MY company has caused a search to be 
made of the New Zealand Register of Trade 
Marks by my company 1 s trade mark attorneys 
to ascertain if apart from the applicant's 
registrations for POLAROID there were any 
marks derived from the words "Polar" or 
"Polarize" registered in Class 9» the class 
that covers inter alia sunglasses and 
polarised lenses. My company's trade mark 
attorneys have advised that apart from 
POLAROID there are no other marks derived 
from "Polar" or "Polarize"in Class 9. 
However I am aware that the word POLAREX is 
at present in use as a trade mark in respect 
of sunglasses which are available in some 
pharmacies and department stores including 
Kirkcaldie & Stains Limited, Wellington. 
The swing ticket of a pair of POLAREX 
sunglasses is attached and marked "ELW/6". 
I draw attention to the fact thut on the swing 
ticket..there is an outline of the letter "S" 
before the "P" in POLAREX which is virtually 
invisible at distances beyond two feet. 
Although I have examined a number of 
POLAREX swing tickets I have never 
encountered one where the letter "S" has 
been printed to give it the same prominence 
as the word POLAREX.
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search of the British register
of Trade Marks revealed the following "Polar" 
trade marks registered in Class 9 in the 
present International classification or old 
Class 8 both of which classes cover inter 
alia sunglasses.

In the Supreme 
Court of New 

Zealand

No.33

Affidavit of 
Ernest Leslie 
Watson forPOLASCRENE Old Class 8 Kodak Limited Respondent Regd. 28.9«36 Photographic cameras Kodak House, (/ippellant) No. 571890 and accessories there- Kingsway 30 torch 1972 T.M.J.3063/1526 for included in London. W.C.2

Class 8 - continued
POLAROID 
Regd. 18.8.39 
No. 608812 
T.M.J.S^f5/562

POLAROID 
Regd. 19.^.50 
No. 688363 
T.M.J.383VWI

POLARVITE 
Regd. 23.10.52 
T.M.J.3887/1102

POLAROTRACE 
Regd. 9.8.56 
No. 756^81 
T.M.J.If 116/558

New Class 9 
Materials specially 
prepared for use in 
the polarisation of 
light

Polaroid Corp. 
730 Main Street, 
Massachusetts, 
U.S.A.

New Class 9 Polaroid Corp.
Photographic apparatus
and parts thereof and
fittings thereof
included in Class 95
television screen filters,
stereoscopic viewing
devices, eyeshades,
goggles, eyeglasses,
sunglasses, light filters
for optical apparatus,
polariscopes and variable
density viewing devices;
cases for cameras; but not
including lenses or any goods
of the same description as
lenses.

New Class 9 
Optical lenses and 
optical filters

Amector Limited 
76 Cross Street, 
Manchester

New Class 9 Southern 
Electric apparatus and Instruments Ltd, 
instruments included Frimley Road, 
in Class 9; calculat- Camberley, 
ing machines, checking Surrey 
(supervision; apparatus; 
and parts of all these 
goods included in
nia.Q.cs Q.
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- continued

POLAROID New Class 9 
Regd. 25.11.57 Signal genera- 
No. 798385 tors, microwave 
T.M.J. 1f326.989 receivers,

spectrum analy­ 
sers, power-

Polaroid 
Electronics 
Corp.,

Street, 
Long Island, 
New York, 
U.S.A.

measuring
devices,
attentuators
klystron tubes • 10
and signal analyzing
devices, all being
electronic testing
and measuring
apparatus and
instruments; and
parts and fittings
therefor included in
Class 9.

There is now produced to me and marked "ELW/7" 20 
a certified copy of the Trade Mark 3887/1102 
above referred to.

22. THAT in paragraph 3 of the Affidavit
of Walter William Brackenridge it is stated
that a South African company, Polarizers
International Limited was granted a licence
in 19^9 to manufacture and market sunglasses
under the trade mark POLAROID outside the
United States of America and that Arthur
Cocks & Company (N.Z.) Limited was appointed 30
marketing agent of this company and that
Arthur Cocks & Company (N.Z.) Limited
continued to import sunglasses and distribute
sunglasses in New Zealand until 1955-
The Certificates of the Commissioner of Trade
Marks identified as WWB/1 and WWB/2 attached
to the said affidavit show that in the period
19*4-9 to 1955 Polarizers International Limited
was not entered as a permitted user of trade
marks 38281 or If2821 . 40

23. IN paragraph 6 of the Affidavit of 
Walter William Brackenridge it is stated that 
in 196*+ his company, Polarizers (New Zealand) 
Limited, commenced assembling sunglasses 
from POLAROID lenses manufactured by the 
Applicant and other component parts manufactured
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in Australia and New Zealand. This continued In the Supreme 
for a period of two years until an agreement Court of New terminated. The Certificates of the Zealand 
Commissioner of Trade Marks identified as ___ 
WWB/1 and WWB/2 attached to the said affidavit 
show that in the period above mentioned when No,33 Polarizers (New Zealand) Limited were making 
sunglasses, which I assume to have carried Affidavit of the trade mark POLAROID, partly from materials Ernest Leslie 10 obtained from others, the said Polarizers Watson for (New Zealand) Limited was not entered as a Respondent permitted user pursuant to Section 37 of the (Appellant) 
Trade Marks Act of the Applicant's trade marks 
Nos. 38281 and >+2821 referred to in Clause 9 30th ^Ich 1972of the affidavit of Walter William Brackenridge.

- continued
2U-. . I am informed by my company' s Patent 
Attorneys that subsequent to the date of issue 
of the certificates of the Commissioner of 
Trade Marks, referred to as WWB/1 and WWB/2 

20 in the affidavit of Walter William Brackenridge, 
there is the following entry on the Register 
of Trade Marks in respect of Trade Marks 
Nos. 38281 and if2821 -

"Request No. 8960 Registered User.

POLARIZERS (NEW ZEALAND) LIMITED, of 
5-7 Willeston Street, Wellington, 
New Zealand, Manufacturers and Merchants, 
registered 22nd January 1971 as a 
registered user in respect of light 

30 polarizing sunglasses and sungoggles."

25. ON 13th October 1971 applications were 
lodged with the Commissioner of Trade Marks 
to have my company's two subsidiaries, Solavoid 
International Limited and Optical Manufacturing 
Company Limited, entered as permitted users 
of my company's trade marks including trade 
mark B82513.

26. THAT as already stated in paragraph 9 
of this affidavit some of my company's goods 

40 have been distributed by Solavoid International 
Limited since the incorporation of the latter 
company in 1968. It is common practice in 
trade to have goods distributed by a person 
other than either the manufacturer of the
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goods or the person who is entered on the 
Register of Trade Marks as the proprietor of 
the Trade Mark which is used on or in relation 
to the goods. There is produced to me and 
marked "ELW/8" advertisements which ; 
appeared in newspapers and other publications 
circulating in New Zealand and wherein 
reference is made to the distributor of goods 
and not to the manufacturer of the goods nor 
the owner of the trade mark registered in 10 
respect of the goods. These advertisements 
are referred to as (a) to (h) hereunder.

(a) In the advertisement for TIMEX watches 
the goods are stated to be distributed 
by "British Products Limited", of Glen 
Innes, Auckland. The proprietor 
of New Zealand Trade Mark A-2988 for 
the word TIMEK in respect of 
horological instruments including 
watches is United States Time 20 
Corporation, Waterbury, Connecticut, 
U.S.A. There is produced to me and 
marked "ELW/911 a Certificate of the 
Commissioner of Trade Marks for New 
Zealand on which is set out the entries 
on the Register of Trade Marks' in 
respect of trade mark ^-2988 as evidence 
that no permitted user has been 
recorded.

(b) In the advertisement for SEAGRAMS 100 30 
PIPERS DELUXE SCOTCH WHISKY the 
distributor is stated to be Gollin & 
Co.Ltd. The proprietor of New Zealand 
Trade Mark 7^369 for the word SEAGRAMS 
in respect of Whisky is Joseph E. 
Seagram & Sons Inc., 375 Park Avenue, 
New York, U.S.A. There is produced to 
me and marked "ELW/10" a Certificate 
of the Commissioner of Trade Marks for 
New Zealand on which is set out the 40 
entries on the Register of Trade Marks 
in respect of trade mark 7^369 as 
evidence that Gollin & Co.Ltd. is not 
recorded as a permitted user.
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(c) In the advertisement for JOHNNIE WALKER ^ the Supreme 
SCOTCH WHISKY T.G. Macar'thy Ltd. is Court of New 
stated to "be distributors for Wellington Zealand 
and several other areas. The proprietor ___ 
of New Zealand Trade Mark 8875 in respect 
of "whisky" is John Walker & Sons Limited, No.33 
St. James' Street, London, England. I 
am informed by my company 1 s trade mark Affidavit of 
attorneys and believe that T.G. Macarthy Ernest Leslie 10 Ltd., is not recorded as a permitted Watson for 
user of New Zealand Trade Mark 8875 Respondent 
for the words JOHNNIE WALKER and the (Appellant) 
device of a man.

30th March 1972(d) In the advertisement for OLD CROW Whisky
the goods are stated to be distributed . continued 
by W. & R. Smallbone Limited. I am 
informed by my company 1 s trade mark 
attorneys and believe that W. & R. 
Smallbone is not recorded as a permitted 

20 user of Trade Mark 89121 for the words
"OLD CROW" for "wines, spirits and liquors".

(e) In the advertisement for DUX Toilet
Fittings the New Zealand distributors are 
stated to be "Plumbers Agency Division 
(Div Plumbers Ltd)". The proprietor of 
trade mark 93968 for the word DUK in 
respect of building and plumbing supplies 
in Class 19 is DUX Engineers Limited, 
Lower Hutt. I am informed by my

30 company 1 s trade mark attorneys and believe 
that Plumbers Agency Division (Div 
Plumbers Ltd.) is not recorded as a 
permitted user.

(f) In the advertisement for SKIL SHER Power 
Tools the goods are stated to be 
distributed by "The Steel and Tube 
Company of -New Zealand Limited". The 
proprietor of New Zealand Trade Mark 
68218 for the word SKIL in respect of 

40 power driven tools etc. is Skil Corporation 
of Chicago, Illinois, U.S.A. I am 
informed by my company' s trade mark 
attorneys and believe that Skil-Sher 
Pty. Limited of Melbourne, Australia, 
is entered as a permitted user. The 
Steel and Tube Company of New Zealand is 
not entered as a Dermitted user.
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(g) In the advertisement for PEUGEOT cars 
the cars are stated to be distributed 
by Campbell Motor Imports Ltd. I 
am informed by my company's trade mark 
attorneys and believe that the word 
PEUGEOT is not registered as a trade 
mark in New Zealand. It is my 
belief that it is the trade mark of a 
French manufacturer of motor vehicles. 
Since there is no registered trade 
mark there can be no permitted user of 
the trade mark under the Trade Marks 
Act 1953.'

(h) In the advertisement for SCANIA trucks 
the sole New Zealand distributor is 
stated to be Swedish Motors Ltd. I 
am informed by my company's trade mark 
attorneys and believe that the word 
SCANIA is not registered as a trade 
mark in New Zealand. It is my 
belief that it is the trade mark of a 
Swedish manufacturer of motor vehicles. 
Since there is no registered trade mark 
there can be no permitted user of the 
trade mark under the Trade Marks Act 
1953.

27. I am aware that the word GLAREAVOID, 
which like my company's trade mark SOLAVOID 
employs the syllable "AVOID", is in use as a 
trade mark in Australia in respect of sun­ 
glasses. There is produced to me and 
marked "ELW/11" an envelope containing a 
card of one of the representatives of 
Optical Manufacturing Co. Pty. Ltd., 
showing user of the mark.

SWORN at Auckland ) 
this 30th day of ) 
March 1972 before ) 
me : )

"R.A. Fisher" -

"E.L. Watson"
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A Solicitor of the Supreme Court 
of New Zealand
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No. 34-
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AFFIDAVIT OF DENNIS BRYANT ALLEN

I, DENNIS BRYANT ALLEN. of Waitara, make oath and say as follows :

1 . I am a principal shareholder in Alien & Sudden Limited, Chemists, 20 McLean Street, Waitara, hereinafter called "my pharmacy" .
2. I have been qualified as a pharmacist for 31 years.

3.« .MY pharmacy employs a staff of 5 and is patronised by approximately 1500 customers each week.

if. SUNGLASSES carrying the trade mark ' POLAROID have been sold in my pharmacy for 25 years, that is since

5 . SUNGLASSES carrying the trade mark SOLAVOID have been sold in my pharmacy for five years.

_6. _ ALL Polaroid sunglasses that I have sold have polarised lenses which lenses are almost exclusively made of plastic. Most Solavoid sunglasses that I have sold do not have polarised lenses. Solavoid sunglasses having polarised lenses mainly have glass rather than plastic lenses.

7. IN my pharmacy all sunglasses including Polaroid sunglasses, Solavoid sunglasses and sunglasses sold under various other trade marks or brands are displayed on three separate display stands from which customers may select the sunglasses suited to their requirements. It is my practice to mix the various brands on the stands.

8. I have never experienced any confusion between the trade marks Polaroid and Solavoid. To me these identification marks are quite different. Polaroid suggests a scientific process of splitting light with prisms.

In the Supreme 
Court of New 
Zealand

No. 34

Affidavit of 
Dennis Bryant 
Alien for 
Respondent 
(Appellant)

17th April 1972
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In the Supreme 
Court of New 
Zealand

No.34

Affidavit of 
Dennis "Bryant 
Alien for 
Respondent 
(Appellant)

17th April 1972 

- continued

Solavoid conjures up the Latin word of "sun"
and the word "avoid". In all cases Polaroid
and Solavoid sunglasses are received from the
distributors with a swing ticket which is
coloured green, white and blue in the case
of Polaroid sunglasses and in no way
resembles the swing tickets attached to
Solavoid sunglasses. In many cases the
respective trade marks Polaroid and Solavoid
are also written on the temple of the 10
sunglasses.

9. L NO member of the public has ever 
complained to me that he or she has been 
confused between the words Polaroid and 
Solavoid. No member of my staff has ever 
mentioned to me that he or she had received 
a complaint from a member of the public 
regarding alleged confusing similarity 
between the words Polaroid and Solavoid.

10. IN the last 3 years my pharmacy has 20
sold about 552 pairs of sunglasses each
year. The majority were sunglasses having
non-polarised lenses and most were sold in
the period extending between November and
March.

11. I arn aware the Polaroid sunglasses 
are advertised on television but I am not 
awire of any advertising of Solavoid sun­ 
glasses in newspapers, periodicals or on 
radio or television. 30

12. FROM serving customers in my shop I 
believe that most purchase sunglasses more 
especially because the style appeals to them 
rather than because the sunglasses carry a 
particular trade mark.

13. MOST of the sunglasses sold by my 
pharmacy over the last five years have been 
those having non-polarised lenses. 
However among sunglasses having polarised 
lenses my pharmacy sells more Polaroid sun- 40 
glasses than Solavoid sunglasses.
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1*+. POLAROID sunglasses are distributed 
to my company by J. Yock & Co. Auckland, 
and Shar-land & Co. Auckland. Solavoid 
sunglasses are distributed to my company by 
Solavoid International Limited. I 
associate the trade mark Solavoid with 
Solavoid International Limited and the trade 
mark Polaroid with Polaroid Company.

SWORN at Waitara )
10 this 1?th day of )

April 1972 before )
me ; )

"H.N. Brownlie"

"D.B. Alien"

In the Supreme 
Court of New 
Zealand

Mo. 34

Affidavit of 
Dennis Bryant 
Alien for 
Respondent 
(Appellant)
17th April 1972 
- continued

A Solicitor of the Supreme Court 
of New Zealand
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30

' No. 35

AFFIDAVIT OF ROYCE LANGDON BARCLAY

I, RQYCE LANGDON BARCLAY 
oath and say as follows ;

of Hawera, make

_I am a qualified Pharmacist employed
by Barclay Rowlands Limited trading as 
Central Pharmacy of 158 High Street, Hawera,' 
(hereinafter called "-"my company") .

2. I have been a qualified pharmacist for 
22 years and have been Manager of iny Company 
for 17 years.

3 . THAT approximately 500 customers enter 
the shop of my company each week, being both 
regular and casual shoppers.

1+. POLAROID brand sunglasses have been
sold by my company for approximately 10 
years. I believe the owner of the trade 
mark POLAROID to be Polarisers (N.Z.) Limited.

5. SQLAVOID brand sunglasses have been 
sold by my company for approximately 5 years. 
I believe the owner of the trade mark SOLAVOID 
to be Solavoid International Limited.

No. 35

Affidavit of 
Royce Langdon 
Barclay for 
Respondent 
(Appellant)

5th May 1972
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In the Supreme 
Court of New 
Zealand

No.35

Affidavit of 
Royce Langdon 
Barclay for 
Respondent 
(Appellant)

5th May 1972 

- continued

6. BESIDES POLAROID brand and SOLAVOID 
brand sunglasses my company sells many other 
brands of sunglasses. They are sold from 
individual display stands.

7. MY company sells approximately ^-00
pairs of sunglasses a year most of the sales
being in the period November to May.

8. I have at no time experienced 
confusion between the trade marks POLAROID 
and SOLAVOID. I consider that the names have 
some small similarity but name confusion is 
one thing that chemists particularly watch 
and to my knowledge I have not encountered or 
been informed of any confusion or complaints 
by the public as to any similarity of the 
marks POLAROID and SOLAVOID as used for 
sunglasses. The term polarised is the main 
point of confusion as m<~ny think that all good 
sunglasses are polarised.

9. THAT I am aware that the sale of both 
POLAROID and SOLAVOID sunglasses is promoted 
by advertising. I am aware of television 
and magazine advertising of POLAROID brand 
sunglasses and of radio and television 
advertising in respect of SOLAVOID sunglasses.

10. THAT in dealing with purchasers of 
sunglasses it has been my experience that while 
some consider POLAROID to be a trade mark for 
a specific brand of polarised sunglasses, 
some members of the public arci ignorant of 
the fact that "polarised" refers to a process 
and not a trade mark. This ignorance is 
proven by the fact that customers ask for 
polaroids and frequently add that they 
prefer the glass type. In fact most 
Polaroid brand sunglasses have plastic not 
glass lenses.
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11 SOLAVOID sunglasses can be purchased
with both polarised and non polarised lenses. 
Those with polarised lenses can be clearly 
distinguished by an attached test label. 
The majority of sunglasses sold by my 
company are those with non polarised 
lenses.

40
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12. IT has been my experience that POLAROID brand and SOLAVOID brand sunglasses are sold in approximately equal quantities by my 
company. I consider however that the 
majority of my customers who purchase sun­ 
glasses purchase mainly for style and price reasons rather than for the reason that they are of a particular trade brand.

SWORN at Hawera this )
10 5th day of May 1972 )

before me J )
"Gordon D. Smart"

"E.L. Barclay"

A Solicitor of the Supreme Court 
of. New Zealand

In the Supreme 
Court of New 

Zealand

No.35

Affidavit of 
Royce Langdon 
Barclay for 
Respondent 
(Appellant)

5th May 1972 

- continued

Wo. 36 

AFFIDAVIT OF BRYANT GOLDSBURY

I, BRYANT GOLDSBURY make oath and say as 
follows s

1.1 have been qualified as a pharmacist for 3*+ years.

20 2. I am the Manager of Goldsbury 1 s Pharmacy Limited, 185" Victoria Avenue, Wanganui, 
hereinafter referred to as "my pharmacy11 . 
A staff of seven is employed in my pharmacy.

3 . SUNGLASSES sold under the trade mark 
POLAROID have been stocked in my shop since before World War II. Sunglasses sold under the trade mark SOLAVOID have been stocked in my shop for five years. In this affidavit 
I shall refer to these sunglasses as 

30 "Polaroid" and "Solavoid" sunglasses 
respectively.

*f. APART from Polaroid and Solavoid sun­

No.36

Affidavit of 
Bryant
Goldsbury for 
Respondent 
(Appellant)

17th April 1972

glasses various other brands of sunglasses are sold in my pharmacy.
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In the Supreme
Court of New
Zealand

No.36

Affidavit of 
Bryant
Goldsbury for 
Respondent 
(Appellant)

17th April 1972 

- continued

POLAROID and Solavoid sunglasses and
the various other brands of sunglasses are 
displayed on a display stand in my pharmacy 
from which purchasers may select their 
requirements,

6. MOST sunglasses are sold by my 
pharmacy in the summer months .

7. I am aware of advertising promoting 
Polaroid sunglasses in newspapers and on 
television and in the form of point of sale 
display material but I am unaware of any. 
advertising of Solavoid sunglasses apart 
from point of sale display material.

8. I am aware that all Polaroid sun­ 
glasses have polarised lenses. Some 
Solavoid sunglasses have polarised lenses 
but the majority sold in my pharmacy have 
non-polarised lenses. Polaroid sunglasses 
may be identified by the label attached to 
the sunglasses when they are displayed for 
sale. Solavoid sunglasses having 
polarised lenses may be identified by the 
label attached to the sunglasses which refers 
to the polarised lenses and sometimes 
includes a tester disc. To me the labels 
attached to Polaroid sunglasses on the one 
hand and Solavoid sunglasses on the other 
hand are quite different and I have never 
experienced any difficulty distinguishing 
the labels. No purchaser of sunglasses 
has ever complained to me that he or she was 
confused between the labels used on Polaroid 
and Solavoid sunglasses. There is produced 
to me and marked "BG/1" a Polaroid label 
and three Solavoid labels.

9 . THE majority of sunglasses sold by my 
pharmacy have non-polarised lenses. It has 
been my experience in selling sunglasses that 
most persons appear to purchase sunglasses 
mainly because the style and price appeals 
to them rather than because the sunglasses 
carry a particular trade mark.

10. MY pharmacy sells more Solavoid sun­ 
glasses than Polaroid sunglasses or any other 
brand. I attribute this to the fact that

10
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30
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Solavoid sunglasses have a wider range of 
frames and lenses.

11. I have never experienced confusion 
between the trade marks POLAROID and SOLAVOID. 
My familiarity with the trade mark POLAROID 
derives from having stocked and sold these 
sunglasses over such a long period so that 
it is unlikely that I would be confused by 
the word SOLAVOID which to me gives a 
different visual, aural and mental impression 
from POLAROID. No member of the public has 
ever mentioned to me that he or she was 
confused between the words POLAROID or 
SOLAVOID, neither has any member of my staff 
mentioned to me that anyone had complained 
about confusion between the trade marks 
POLAROID and SOLAVOID.

SWORN at Wanganui this 
1?th day of April 1972 
before me :

"A.W. Mazengarb"

In the Supreme 
Court of New 
Zealand

No.36
Affidavit of 
Biyant
Goldsbury for 
Respondent 
(Appellant)

17th April 1972 
- continued

"Bryant Goldsbury' 1

A Solicitor of the Supreme Court 
of New Zealand

30

No. 37

AFFIDAVIT OF DOUGLAS LESLIE GRANT

I, DOUGLAS LESLIE GRANT, of Havelock North, 
make oath and say as follows ;

1. I am a qualified pharmacist and manager 
and principal shareholder of Grant Pharmacy 
Limited, Hastings, (hereinafter called "my 
business").

2. I have carried on the business, of 
pharmacist at a shop (hereinafter called 
"my shop") at Heretaunga Street, Hastings, 
which is the main street of Hastings, for 
approximately 21 years.

No. 37

Affidavit of 
Douglas Leslie 
Grant for 
Respondent 
(Appellant)

20th April 1972
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- continued

3j __ A staff of 2 including 1 qualified 
pharmacist is employed in my shop. I 
believe my shop has one of the largest sales 
turnovers in Hawkes Bay and is classified in 
"Neilsen Drug Index" as "a large pharmacy". 
"Neilsen Drug Index" lists most pharmacies 
in New Zealand as small, medium or large 
according to sales turnover.

ALL the goods normally obtainable in a
chemists shop including sunglasses are sold 
in my shop.

5 . ST3R GLASSES carrying the trade mark 
SOLAVOID have been sold in my shop for 
approximately 5 years. Sunglasses carrying 
the trade mark Zeiss are also sold in my 
shop.

6 . SUM GLASSES carrying the trade mark 
Polaroid have not been sold in. my shop for 
over 5 years as I was dissatisfied with the 
limited quantity of sunglasses the . 20 
distributors of Polaroid sunglasses were 
able to make available for sale in ray shop.

7. OVER the last five years sunglasses to 
the value of approximately $2,000 retail have 
been sold in my shop each year. The value 
of Solavoid sunglasses, has been approximately 
$1 ,000 each year.

8 . THE sunglasses offered for sale in my
shop are displayed on a wire frame display
so that a purchaser can see at a glance the 30
complete range available. It is my normal
practice to remove swing tickets from sun­
glasses having non-polarised lenses as these
are bulky and get in the way and are in my
opinion of no interest to purchasers, who buy
sunglasses because the style and appearance
pleases them. In the case of glasses having
polarised lenses I retain the tag to
demonstrate the effect of polarisation.
There is produced to me and marked DLG/1 40
the tag attached to Solavoid sunglasses to
demonstrate the effect of Polarisation.
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9• MOST of the sunglasses sold in my 
shop including most of the sunglasses sold 
under the trade mark Solavoid have lenses that 
are not polarised. I estimate that 
approximately 95 per cent of all glasses 
sold in my shop have non-polarised lenses.

10. MOST purchasers appear to select 
sunglasses on the basis of their appearance 
rather than on .the basis that they carry a 

10 particular trade mark or have a particular 
type of lenses but I make it a practice to 
ascertain the purpose for which the sun­ 
glasses are to be worn such as driving, 
fishing and so on and then explain to 
purchasers the advantages in each case of 
polarised or non-polarised lenses and I 
endeavour to ensure that my staff is also 
in a position to advise customers in this 
way.

20 11 . OCCASIONALLY shoppers specifically ask 
for Polaroid sunglasses and in such cases I 
immediately point out that Polaroid brand 
sunglasses are not stocked in my shop.. 
My staff are instructed to do the same. 
Conversation with such shoppers sometimes 
indicates that they have an erroneous 
impression as to the significance of Polaroid 
and regard it as a generic name for all 
sunglasses having polarised lenses. Such"

30 shoppers may be satisfied with a pair of 
sunglasses other than Polaroid brand sun­ 
glasses. In other cases the shopper is 
quite clear that Polaroid is the trade mark 
of one manufacturer among others who make 
sunglasses having polarised lenses and that 
he wishes to purchase this Polaroid brand 
and in this case I direct the shopper to tho 
nearest chemist who sells Polaroid brand 
sunglasses.

40 12. I became aware of Solavoid sun­ 
glasses through meeting a representative of 
Hannaford and Burton Limited at the rooms 
of my brother who is an optician in Hastings 
and I have always identified the trade mark 
Solavoid with Hannaford and Burton Limited 
even though I order supplies of sunglasses

In the Supreme 
Court of New 

Zealand

No. 37

Affidavit of 
Douglas Leslie 
Grant for 
Respondent 
(Appellant)

20th April 1972 

- continued
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from the distributor, Solavoid International 
Limited. In the same way I am aware that 
the word Polaroid is the trade mark of 
Polaroid Corporation of U.S. A., even though 
in the past when Polaroid brand sunglasses 
were sold in my shop they were distributed 
to me by wholesale houses such as Sharland 
& Company Limited.

I have never experienced any
confusion between the trade marks Polaroid 
and Solavoid and until I was informed about 
the present proceedings I was unaware that 
there was any question of confusion between 
the two words. Polaroid to me indicates 
a lens of polarised plastic. Solavoid 
does not indicate a polarised lens but a 
brand although some Solavoid sunglasses do 
have polarised lenses which are made of glass 
not plastic.

1 k- . NO member of the public has ever 
complained to me he or she has experienced 
confusion between the words Polaroid and 
Solavoid. Neither has any member of my 
staff mentioned to me that any member of the 
public complained of being confused between 
the words Polaroid and Solavoid.

1 5 . THE sale of Solavoid sunglasses is 
promoted in the summer months by radio 
advertising on the local radio station.

SWORN at Hastings )
this 20th day of )
April 1972 before ) "D.L. Grant"
me
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"L.M. Smith"

A Solicitor of the Supreme Court 
of New Zealand
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No. 38 

AFFIDAVIT OF PETER JAMES MARDON

I_, PETER JAMBS MARDON of Wellington, make 
oath and say as follows :

1 . I am a qualified chemist and also the 
Managing Director of Mardon Pharmacy Limited 
(hereinafter called "my company") .

2 . THAT my company employs a staff of *f 
including 2 qualified pharmacists and carries 
on business in a shop (hereinafter called 
"my shop") at 21+0 Lamb ton Quay, Wellington, 
which business includes the supply of drugs 
and medicines under medical prescription, 
the sale of proprietary medicines and drugs, 
cosmetics, perfumery, films, and in general 
all lines normally obtainable in a chemists 
shop.

3. THAT my shop is situated opposite the 
D.I.C. department store about the middle of 
Lambton Quay, which is one of the busiest 
shopping thoroughfares in Wellington. By 
reason of its situation my shop is visited 
by regular and casual customers who would I 
believe represent a cross section of the 
general public in Wellington including 
housewives, working people, business and 
professional people and civil servants.

*f. SUNGLASSES have been sold in my shop 
since the commencement of business in 196M-. 
Over the last five years I estimate that 
my shop has sold about three hundred pairs 
of sunglasses a year. The majority are 
sold in the period between October and 
February in each year.

THROUGHOUT the period 1961+ to the

40

present, sunglasses sold under the brand or 
trade mark POLAROID have constituted at 
least one half of all sunglasses sold in my 
shop over this period have carried a 
number of trade marks including ZEISS, 
UVEZ, SOLFLEX and ANDRY.

In the Supreme 
Court of Mew 

Zealand

No.38

Affidavit of 
Peter James 
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1972
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- continued

6. ON the basis of my experience POLAROID 
sunglasses areprobably the best known brand 
of sunglasses and are well advertised in 
newspapers and periodicals circulating in 
New Zealand particularly in the summer 
months. I believe this advertising assists 
the sale of POLAROID sunglasses and helps to 
make the public familiar with the trade mark 
POLAROID.

7. THE trade mark POLAROID appears to be 10 
well known to customers of my shop since 
many purchasers of sunglasses ask for 
POLAROID sunglasses by name.

8. SUNGLASSES sold under the trade mark 
SOLAVOID have been sold in my shop from 
about December 1971. Nevertheless I was 
previously aware of SOLAVOID sunglasses 
from having seen them on display in other 
chemists shops and from having received order 
forms and promotional material from the 20 
distributors of SOLAVOID sunglasses. To 
the best of my recollection my company 
first received promotional material and order 
forms for SOLAVOID sunglasses in the latter 
half of 1970.

9. THE first time that promotional
material and order forms were received I
experienced no confusion between the trade
marks SOLAVOID and POLAROID. I was
conscious that the word SOLAVOID was a trade 30
mark different from the trade mark POLAROID
with which I was already familiar. I had
no reason to think and did not think that
there was some connection between the
owners of the trade marks SOLAVOID and
POLAROID.

10. IN my shop the full range of sun­ 
glasses currently available is displayed on a 
rectangular wire grill located near the front 
of the shop measuring approximately 5 ft. 40 
high by 3 ft. wide on which approximately 
80 sunglasses can be displayed. The 
purpose of this is to enable a prospective 
purchaser to see at a glance the full
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range of sunglasses available and to select the pair preferred since it would take too long for the sales persons to produce the full range of sunglasses available from behind the counter.

11. IN the case of POLAROID sunglasses each pair of sunglasses has attached a square or circular tri-colour swing ticket employing the colours white, blue and green. In the10 white portion there is a disc to enable the purchaser to make a test to satisfy himself that the glasses have polarising lens. To the best of my recollection POLAROID sun­ glasses have employed a similar tri-colour swing ticket as long as POLAROID sunglasses have been sold in my shop. When glasses are displayed in my shop on the grill already referred to POLAROID sunglasses are readily identified and distinguished from20 other sunglasses by the tri-colour swing ticket. There is produced to me and marked PJM/1 a POLAROID swing ticket.
SWORN at Wellington )
this *rth day of )
February 1972 )
before me : )

In the Supreme
Court of New
Zealand

No, 38

Affidavit of 
Peter James 
Mardon for 
Respondent 
(Appellant)

4th February 
1972

- continued

"P.J. Mardon"

"H.S. Gajadhar"

A ..Solicitor of the Supreme Court 
of New Zealand

No. 39

30 AFFIDAVIT OF ELDER FREDERICK MASSON
I, ELDER FREDERICK MASSON of New Plymouth, make oath and say as follows :

1. I am a Pharmacist and the majority shareholder in Teeds Chemists Ltd., 56 Devon Street West, New Plymouth.
2.__I qualified as a Pharmacist in March 1939 and have managed Teeds Chemists Ltd., hereinafter called "my shop", for 2k- years.

No.39

Affidavit of 
Elder Frederick 
Masson for 
Respondent 
(Appellant)

27th April 1972
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3. MY shop is situated in the main 
shopping thoroughfare of New Plymouth. 
A staff of 2*f including 3 qualified chemists 
is employed. I estimate that about 2,800 
persons enter the shop each week for the 
purpose of purchasing or examining goods.

SUNGLASSES carrying the trade mark
POLAROID embossed on the temple and/or on a 
swing ticket attached to the sunglasses have 
been sold in my shop for approximately 12 to 
15 years. In this affidavit I shall refer 
to such sunglasses as "Polaroid sunglasses".

SUN GLASSES carrying the trade mark
SOLAVOID embossed on the temple and/or on a 
swing ticket attached to the sunglasses have 
been sold in my shop for *f years. In this 
affidavit I shall refer to such sunglasses 
as "Solavoid sunglasses". In addition to 
Polaroid and Solavoid sunglasses a wide 
selection of sunglasses representing all the 
major brande available for sale in chemists 
shops are sold in my shop.

6. IN my shop there is a special sun­ 
glasses section wherein is displayed a 
minimum of 360 sunglasses and in addition 
to this general display there are 
individual stands on which are displayed a 
particular range of sunglasses coming in a 
wide range of styles such as Polaroid sun­ 
glasses and Solavoid sunglasses. 
Consequently there are in my shop mixed 
displays wherein are displayed sunglasses 
carrying the trade marks of different 
manufacturers and solo displays wherein are 
displayed the sunglasses of one particular 
manufacturer.

7* OVER the last three years I believe ray 
shop has sold a minimum of 3000 sunglasses 
each year. There is now a year round 
demand for sunglasses by the public but the 
peak period of sales is from September to 
April.
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8. I have never experienced any confusion between the trade marks POLAROID and SOLAVOID. To my mind there has always been a very clear division between the words POLAROID and SOLAVOID. The word SOLAVOID has the suggestion of "avoiding the sun" and this is emphasised in some Solavoid labels where the word "Sol" is surrounded by a stylised representation of the sun making it a separate entity from the word "avoid". To me it represents a very clever play on words that has an immediate and direct impact on the mind. There is produced to me and marked "EFM/1" the Solavoid label above referred to.

9. THAT the syllable SOL indicating the sun, and POLA indicating polarising, are familiar to me from other products that are or have been sold in my shop such as SOLARCAINE which is a trade mark used on sunburn and antiseptic cream, SOLARSTICK which is a trade mark used on a lip sunscreen lip­ stick, SOLFLEX and SOLAREX which are trade marks used on sunglasses and POLAREX which is a trade mark used on sunglasses.

10. TO my conscious knowledge I have never received a complaint from a member of the public that he or she was deceived or confused by reason of similarity between the trade marks POLAROID and SOLAVOID or had purchased SOLAVOID sunglasses in error for POLAROID sunglasses. To the best of my recollection no member of the staff of my shop has ever mentioned to me that he or she had received such a complaint.

11 WHIIST I am not aware of any confusionby the public between the trade marks POLAROID and SOLAVOID, I am aware that some members of the public tend to be confused about the qualities of polarised lenses as opposed to tinted lenses. I believe that myself and my staff have been able to inform the public- purchasing sunglasses about the different characteristics of polarised and tinted lenses. In the case of Solavoid sunglasses, the type of lenses is clearly stated on the swing ticket attached to the sunglasses.

In the Supreme 
Court of New 

Zealand
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Affidavit of 
Elder Frederick 
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(Appellant)

27th April 1972 

- continued
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12. WHILST the trade mark POLAROID is 
closely associated, with glasses having 
polarised lenses, I have never been aware of 
any difficulty on the part of the public in 
appreciating that there are other brands of 
sunglasses having polarised lenses such as 
SOL AVOID, POLAREX and so forth.

13. ^ THE trade mark SOLAVOID was 
associated with tinted sunglasses for at 
least a full year before the introduction of 
Solavoid sunglasses with polarised lenses. 
It is my belief that at no time have the 
makers of Solavoid Sunglasses tried to 
associate their polarised lenses with those 
of the Polaroid company but on the contrary 
they have created their individual identity 
with the label "Genuine Glass Polarised 
lenses". There is produced to me and 
marked "EFM/2" a sample of the label 
referred to.

IN buying sunglasses members of the
public appear to be mainly influenced by 
fashion trends and personal choice rather 
than by brand names or trade marks. 
Purchasers with eye problems tend to ask for 
"a good quality sunglass".

15. .MY shop sells more sunglasses having
non-polarised lenses than those having 
polarised lenses. I believe this is due to 
the wider range of sunglasses available with 
tinted, that is non-polarised lenses, 
particularly in the lower price brackets.

16. AT present my shop sells more 
Solavoid sunglasses than Polaroid sun­ 
glasses. One reason for this is that 
Solavoid sunglasses come in a range that 
includes both tinted and polarised lenses 
whereas all Polaroid sunglasses have 
polarised lenses.

17. ._ I believe that the owner of the trade 
mark SOLAVOID is Hannaford & Burton Limited 
whose principal place of business is at 
Auckland, New Zealand. Apparently the
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owner of the trade mark POLABOID is the . 
Polaroid Company of U.S.A., though the 
situation has never been entirely clear to 
me as the New Zealand representatives of the 
Polaroid Company have been subject to 
change.

"E.F. Mas son"
SWORN at New Plymouth ) 
this 27th day of April ) 
1972 before me s )

"R.N. Chilcott"

A Solicitor of the Supreme Court 
of New Zealand

In the Supreme 
Court of New 

Zealand

No.39
Affidavit of 
Elder Frederick 
Masson for 
Respondent 
(Appellant)
27th April 1972 
- continued

No. 40 
AFFIDAVIT OF DONALD JOHN MOKRISON

I 5 DONALD JOHN MORRIS ON. of Wanganui, make 
oath and say as follows :

1 . THAT I have been qualified as a 
pharmacist for 20 years and am Manager of 
D.J. Morrison Chemists Limited, of 167 
Victoria Avenue, Wanganui, (hereinafter 

20 referred to as "my company").

2. I have been Manager of my company for 
15 years. At present I employ a staff 
comprising one qualified pharmacist and three 
girls.

3 . THAT POLAROID brand sunglasses have 
been sold by my company for 1p years. I 
believe that the owner of the trade mark 
POLAROID is Polarisers International Limited^

if. MY company has sold SOLAVOID sunglasses 
30 for approximately 5 years and I believe the 

owner of the trade mark SOLAVOID is Solavoid 
International Limited.

5 . THAT in addition to SOLAVOID and

No. 40

Affidavit of 
Donald John 
fvtarrison for 
Respondent 
(Appellant)

29th March 1972

POLAROID brand sunglasses my company stocks 
various other brands of sunglasses.
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29th March 1972 

- continued

6. I have never experienced any 
confusion between the trade marks POLAROID 
.and SOLAVOID and to my knowledge have never 
received complaints from the public 
directly or through my staff that any member 
of the public has been confused by the 
similarity of the trade marks POLAROID and 
SOLAVOID of that they have purchased 
SOLAVOID sunglasses in error for POLAROID 
sunglasses. Polaroid has always brought 
to mind Polarized light, an association 
which cannot be gained from the trade mark 
Solavoid. The prefix "Sol" brings to my 
mind only the thought of "sun".

7. THAT I am aware that both POLAROID and 
SOLAVOID sunglasses are promoted by 
advertising and have knowledge of POLAROID 
brand sunglasses being 'advertised in 
magazines and television and of SOLAVOID 
sunglasses being advertised oh the radio.

8. ON the basis of my experience I 
consider that some members of the general 
public are aware of the precise significance 
of the word POLAROID as a trade mark while 
others consider POLAROID as a generic name . 
for sunglasses having Polarized lenses, 
irrespective of who manufactures them.

9. THAT my company sells SOLAVOID sun­ 
glasses with both polarized and non 
polarized lenses. The polarized lens 
sunglasses are clearly labelled to indicate 
the fact that they have polarized lenses. 
The majority of sunglasses sold by my 
company have non polarized lenses.

10. ON the basis of my experience, I 
believe that the general public purchase 
sunglasses not by virtue of the fact that 
they carry a particular trade name but 
mainly because the style appeals to 
present fashion.

11. IT has been my experience that 
SOLAVOID sunglasses have enjoyed a
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larger quantity of sales by my company than 
any other brand. The reason for this I 
believe is that they offer a wider range of 
styles and a lower price.

SWORN at Wanganui ) 
this 29th day of ) 
March 1972 before ) 
me : )

"D.J. Morrison"

10

UF.F. Latham"

A Solicitor of the Supreme Court 
of New Zealand

In the Supreme 
Court of New 

Zealand

No.40
Affidavit of 
Donald John 
Morrison for 
Respondent 
(Appellant)
29th March 1972 
- continued

No. 41

AFFIDAVIT OF BRYAN CARROLL PEARSON

I, BRIAN CARROLL PEARSON. of Napier, make 
oath and say as follows ;.

1 . I am a qualified pharmacist and am 
employed as Manager of "Hobsons Ltd.", 
chemists, Napier.

2. qualified as a pharmacist in 1958
and have been employed by Hobsons Ltd. (herein­ 
after called "my company") for about 8 years.

20 3. THE shop of my company is situated at 
Hastings Street, one of the main business 
thoroughfares of Napier. My company employs 
a staff of 1 man and 3 women including 1 
qualified pharmacist and carries on the normal 
business of a retail pharmaceutical chemist 
including the supply of pharmaceutical 
preparations under prescription, the supply 
of proprietary pharmaceuticals and medicines, 
cosmetics, toiletries, films and sunglasses.

30 if, POLAROID brand sunglasses have been sold 
by my company to my knowledge for as long 
as I have been employed by my company and I 
believe were sold by my company for many 
years prior to this.

No.41

Affidavit of 
Bryan Carroll 
Pearson for 
Respondent 
(Appellant)

5th May 1972
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In the Supreme 
Court of New 

Zealand

No.41

Affidavit of 
Bryan Carroll 
Pearson for 
Respondent 
(Appellant)

5th May 1972 

- continued

20

5 . SOLAVOID brand sunglasses have "been 
sold in my company's shop for approximately 
two years. At present POLAROID and 
SOLAVOID sunglasses are the main brands on 
sale in the shop.

6. FROM the time SOLAVOID sunglasses 
were first displayed in my company's shop 
they have sold well and at present my 
company sells more SOLAVOID sunglasses than 
POLAROID sunglasses. However POLAROID 10 
sunglasses appear to me to have long "been 
well known to the public interested in 
purchasing sunglasses since they are often 
asked for by name.

7. THAT in my experience the majority of 
purchasers of sunglasse-s are aware that 
POLAROID is the brand or trade mark of a 
particular manufacturer. In a few cases 
however I have formed the impression that 
a purchaser has used the word POLAROID as 
a general term for any brand of sunglasses 
having polarized lenses or even as a 
general term for sunglasses.

8. WHEN a person asks for POLAROID sun­ 
glasses I draw their attention to the 
distinctive swing ticket that is coloured 
white, blue, and green and has a disc of 
plastic material to enable the polarising 
qualities of the lenses to be verified as 
evidence that the glasses are genuine 3o 
POLAROID glasses and I make any explanation 
that seems called for.

9. OVER the last 10 years it has become 
common practice for sunglasses to be 
displayed on display stands that are either 
free standing or able to be placed on a 
counter or shelf rather than kept behind a 
counter. This enables the complete range 
of sunglasses to be inspected by shoppers. 
In my company's shop SOLAVOID sunglasses 40 
are displayed on a free standing stand 
purchased from Solavoid International Limited, 
the distributor of SOLAVOID sunglasses. 
POLAROID sunglasses are displayed on this 
stand as well in a special Polaroid box which 
is shown to anyone asking for POLAROID sun­ 
glasses.
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10. BOTH POLAROID sunglasses and SOLAVOID 
sunglasses carry a characteristic swing ticket 
by which the respective brands can be readily 
identified. Additionally the words POLAROID 
and SOLAVOID may be embossed on some part of 
the glasses. The swing ticket used in 
respect of POLAROID sunglasses consists of a 
rectangular ticket in the colours white, 
blue and green and having near one corner a

10 disc of plastic material to enable the 
polarizing qualities of the lenses to be 
tested. To the best of my knowledge such 
colours have been employed on the same or 
similar ticket for many years. SOLAVOID 
sunglasses have differently shaped tickets. 
There is produced to me and marked BCP/1 
three swing tickets used to identify SOLAVOID 
brand sunglasses. These swing tickets 
provide a means by which POLAROID and

20 SOLAVOID sunglasses may be quickly recognised. 
I draw attention to the fact that the large 
ticket with the word SOLAVOID in yellow and 
the smaller yellow and black ticket with the 
tester disc are attached to glasses having 
polarized glass lenses whilst the large 
ticket with the word SOLAVOID in orange is 
attached to glasses with non-polarized 
lenses.

11. FROM the time I first received 
30 promotional literature for SOLAVOID sunglasses 

and was requested to place an order for 
SOLAVOID sunglasses I never experienced any 
confusion between the brand names POLAROID 
and SOLAVOID which to me look and sound 
different and suggest different ideas. To 
me the idea suggested by the word POLAROID 
is the Polarised Sunglasses made by Polaroid 
Corporation whilst SOLAVOID suggest sunglasses 
of different types sold to us by Hannaford 

40 & Burton Limited not necessarily of the 
Polarised variety.

12. I have never.received any complaint 
from a purchaser of sunglasses that he or 
she had been confused or deceived between 
the brand names POLAROID and SOLAVOID.

In the Supreme 
Court of New 

Zealand

No.41

Affidavit of 
Bryan Carroll 
Pearson for 
Respondent 
(Appellant)

5th May 1972 

- continued
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In the Supreme 
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No.41

Affidavit of 
Bryan Carroll 
Pearson for 
Respondent 
(Appellant)
5th May 1972 
- continued

13. NO member of my staff has ever 
brought to my attention that he or she had 
received a complaint from a purchaser of 
sunglasses that the purchaser had been 
confused or deceived between the brand names 
POLAROID or SOLAVOID.

SWORN at Napier )
this 5th day of May )
1972 before me : )

"B.C. Pearson"

[Signature Illegible]

A Solicitor of the Supreme Court 
of Now Zealand

10

No. 42

Affidavit of 
Charles Baird 
Quay for 
Respondent 
(Appellant)

12th April 1972

No. 42
AFFIDAVIT OF CHARLES BAIRD QUAY

I, CHARLES BAIRD QUAY, of New Plymouth, make 
oath and say as follows :

1 . I have been a qualified pharmacist for
27 years and I am the main shareholder in
Quays Pharmacy Limited, of 93 Devon Street,
New Plymouth, hereinafter called "my 20
pharmacy". My pharmacy employs a staff of
three.

2. SUNGLASSES bearing the trade mark 
Polaroid have been sold in my pharmacy for 
at least ten years. Sunglasses bearing the 
trade mark Solavoid have been sold in my 
pharmacy for four years. In addition my 
pharmacy sells a large range of sunglasses 
under various other brands and trade marks.

I associate the trade mark Polaroid with 30
the goods of Polarizers (New Zealand) Limited 
and the trade mark Solavoid with the goods 
of Hannaford and Burton Limited. Polaroid 
sunglasses are distributed to my pharmacy 
by J. Yock & Co.Ltd. and Sharland Co.Ltd. 
Solavoid sunglasses are distributed to my 
pharamcy by Solavoid International Limited.
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i+. I have never experienced any confusion 
between the trade marks Polaroid and Solavoid. To my mind the word Polaroid suggests the 
idea of polarisation which is absent from 
the word Solavoid. Solavoid suggests to me avoidance of the sun's rays or glare. 
Further the presentation of Polaroid and 
Solavoid sunglasses is different. Polaroid sunglasses are labelled with a green, white and blue disc on which is prominently written the word Polaroid whereas Solavoid sunglasses employ labels on which is prominently 
written the word Solavoid. To me the trade mark Solavoid is associated with a large variety of sunglasses which include glass raerille lenses, CR 39 hardened plastic 
safety lenses and polarised glass lenses.

NO member of the public has ever

In the Supreme 
Court of New 

Zealand

No.42

Affidavit of 
Charles Baird 
Quay for 
Respondent 
(Appellant)

12th April 1972 

- continued

complained to me that he or she had been 
deceived by similarities in. the trade marks 
Polaroid and Solavoid, so as, for example, 
to have purchased Solavoid sunglasses when 
it was intended to purchase Polaroid sunglasses or complained that he or she had bean in any 
way confused between the respective trade 
marks. Neither has any member of the public complained that the similarities 'between 
Polaroid and Solavoid are such as might be 
likely to deceive or cause confusion. No member of the staff of my pharmacy has ever_ 
mentioned to me that such complaints had 
been received from a member of the public.
6. I am aware that Polaroid sunglasses have been advertised on television and on 
commercial radio and that Solavoid sunglasses have been advertised on commercial radio.

7 . FROM many years experience speakingto' and dealing with purchasers of sunglasses
I have con-eluded that the majority of purchasersof sunglasses consider that the word Polaroidis a generic word rather than the trade markor brand name of sunglasses of a particularmanufacturer.
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8. THAT apart from sunglasses sold under 
the trade marks Polaroid and Solavoid there 
are several brands of sunglasses imported 
from overseas that have polarised lenses. 
Whilst all Polaroid sunglasses that I have 
encountered have polarised lenses, not all 
Solavoid sunglasses have polarised lenses. 
Solavoid sunglasses which have polarised 
lenses have the following identification 
marks :

(a)

(b)

(c)

9.

Sticker on one of the lenses stating 
that it is polarised.

One large swing ticket stating that 
the sunglasses have polarised lenses.

A small swing ticket which has a disc 
of polarising material which enables 
the polarising qualities of the lenses 
to be tested.

IN my pharmacy more Solavoid sunglasses 
are sold that Polaroid sunglasses. This is 
presumably because Solavoid sunglasses are 
available in a greater range than Polaroid 
sunglasses and Solavoid sunglasses are more 
readily available from the distributors for 
sale in my pharmacy.

10, FROM many years experience selling 
sunglasses I am aware that the trade mark on 
a pair of sunglasses has little effect in 
inducing a sale. The major factors that 
induce most persons to buy a particular 
pair of sunglasses are price, style and 
appearance and fashion demands of that 
particular point of time.

SWORN at New Plymouth )
this 12th day of April )
1972 before me : )

[Signature Illegible]

"Charles B. Quay"
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A Solicitor of the Supreme Court 
of New Zealand
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No. 43

AFFIDAVIT OF PETER ROBINSON

I, PETER ROBINSON, of Wellington, make oath 
and say as follows ?

1 JL am a watchmaker by trade and have been
employed by James Smith Limited, Wellington, 
for a period of 3i~ years as "buyer of the 
watch and clock department (hereinafter called 
my department) which is located on the ground 
floor of the department store at the Corner 

10 of Cuba and Manners Street, Wellington.
Besides myself the department is at present 
staffed by two sales ladies.

2. IN addition to watches and clocks my 
department sells sunglasses. During the 
period I have been employed in my department 
the department has sold sunglasses made in 
New Zealand, Australia, Germany, France, 
Italy and Japan. among the brand names 
or trade marks used on or in relation to

20 sunglasses sold by my department are the 
following - POLARFLEX, POLAROID, ZEISS, 
SAPPHO, SAMCO and SOLAVOID. Throughout my 
affidavit I shall use the expression 
"Polaroid sunglasses" and "Solavoid sun­ 
glasses" to indicate sunglasses sold under 
the trade marks POLAROID and SOLAVOID 
respectively, which trade marks are embossed 
on some portion of the sunglasses such as 
the temple and/or written on a swing ticket

30 attached to the glasses.

3. I believe the owner of the trade mark 
POLAROID is New Zealand Optical Company 
Limited of Wellington, and that the owner of 
the trade mark SOLAVOID is Hannaford & 
Burton Limited of Auckland and Wellington. 
Supplies of Polaroid sunglasses are 
distributed to my company by J. Yock & Co. 
Ltd. of Auckland and Wellington, but I am 
aware that Sharland & Co.Ltd., of Wellington 

40 also distribute Polaroid sunglasses. I
order supplies of Solavoid sunglasses from 
Hannaford & Burton Limited, Wellington, and 
the goods are received from Solavoid 
International Limited.

In the Supreme 
Court of New 

Zealand

No.43

Affidavit of 
Peter
Robinson for 
Respondent 
(Appellant)

10th March 1972
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MY department has sold Polaroid sun­
glasses throughout the period that I have 
been employed by James Smith Limited. 
Solavoid sunglasses have been sold in my 
department for approximately 2-£ years.

5. THE number of sunglasses sold by my 
department has steadily increased year by 
year from when I joined my department. In 
the twelve month period covering the summer 
of 1970/71 my department sold approximately 
1800 pairs of sunglasses. If sales over 
the twelve month period covering the summer 
of 197V72 continue at the present rate I 
estimate that my department will sell 2600 
pairs of sunglasses in the period.

6. ONE factor that I believe has 
contributed to increased sales of sunglasses 
are two free standing display stands 
obtained from Hannaford & Burton Limited. 
These display stands are located in front of 
the counter where the public have access 'to 
them and may readily view the complete range 
of sunglasses available and select their 
requirements.

7. OVER the period covering the summers 
1969/70 and 1970/71 my department has sold 
more Solavoid sunglasses than any other brand. 
The majority of the Solavoid glasses sold 
have non-polarised lens.

8. I am aware that the sale of both 
Polaroid and Solavoid sunglasses are promoted 
by advertisement. Most and possibly all of 
this advertising takes place in the summer 
months when there is most demand for sun­ 
glasses although there is a smaller demand 
for sunglasses in other seasons of the year 
by such persons as skiers, climbers, and those 
who wear sunglasses as an item of fashion. 
I have seen advertisements for Polaroid sun­ 
glasses in newspapers and periodicals 
circulating in New Zealand and I have heard 
advertisements for Polaroid and Solavoid 
sunglasses over commercial radio. 
Additionally, the distributors of both 
Polaroid and Solavoid sunglasses distribute
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brochures giving details of their sunglasses in the Supreme and point of sale advertising material. Court of New For instance the distributors of Polaroid Zealand sunglasses give to retailers a small cardboard ___ display stand prominently featuring the word Polaroid for placing on a counter. No.43
9. I have never been confused between the Affidavit of trade marks POLAROID and SOLAVOID or in any Peter way deceived by these trade marks. I Was Robinson for 10 well aware that there were two different Respondent trade marks, POLAROID and SOLAVOID (Appellant) immediately before Solavoid sunglasses werefirst sold in my department because I had 10th March 1972 noted Solavoid sunglasses on sale in the premises of other retailers and I approached - continued Hannaford & Burton Limited with a view to 
stocking and selling Solavoid sunglasses.

10. THE main basis on which I distinguish the trade mark POLAROID from the trade mark 20 SOLAVOID is that the word POLAROID in relation 
to sunglasses strongly suggests glasses 
having polarised lenses. Such an idea is absent in the word SOLAVOID.

11. NO member of the public has ever 
mentioned to me that he or she had been 
confused between the trade marks POLAROID and 
SOLAVOID or had purchased solavoid sunglasses * in error for Polaroid sunglasses or vice 
versa. Neither has any member of the staff 30 of my department ever informed me that a 
member of the public has complained or 
mentioned that he or she had been confused or deceived between the trade marks POLAROID and SOLAVOID.

12. BOTH POLAROID and SOLAVOID sunglasses are clearly marked with the respective trade marks. All sunglasses are received with a swing ticket attached. Polaroid sunglasses employ one standard swing ticket on which 40 is prominently written the trade mark 
POLAROID. Solavoid sunglasses employ 
four different swing tickets on all of which is prominently written the trade mark 
SOLAVOID. In addition most Polaroid and 
Solavoid sunglasses have the respective
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- continued

trade marks embossed on the temple, the main 
exceptions to this being clip on types of 
sunglasses where the wire frame is too 
narrow to emboss wording, and glasses having 
translucent frames.

13. ON the basis of my experience of 
selling sunglasses and discussing sunglasses 
with customers most purchasers of sunglasses 
buy sunglasses because the style appeals to 
them rather than because they carry a 
particular trade mark. Nevertheless a 
minority of purchasers, possibly fifteen per 
cent of persons purchasing sunglasses from me 
ask for a particular brand by name, the most 
frequently requested brands being POLAROID, 
SOLAVOID and ZETSS in that order.

ON the basis of talking to customers I
have formed the opinion that a number of 
purchasers of sunglasses are not aware of the 
significance of the word POLAROID, that is 
that the word POLAROID is the trade mark of 
one particular manufacturer. I would 
estimate that among the customers who have 
asked me for a pair of Polaroid sunglasses 
about twenty per cent have been aware that 
POLAROID is the trade mark of one particular 
manufacturer. The remainder of customers 
requesting a pair of Polaroid sunglasses used 
the term to cover any sunglasses having 
polarised lenses and even as a general term 
for a pair of sunglasses. Although all 
Polaroid sunglasses have polarised lenses 
not all sunglasses having polarised lenses are 
Polaroid sunglasses. For example sunglasses 
sold under the trade mark POLARFLEX have 
polarised lenses and so do some but not all 
Solavoid sunglasses. There is produced to 
me and marked PR/1 a swing ticket from a pair 
of Polarflex sunglasses having on it a disc 
to enable the polarizing effect of the sun- 
glasses to be established.

SWORN at Wellington this )
10th day of March 1972 )
before me : )

[Signature Illegible]

"P. Robinson"
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No. 44-

REASONS FOR JUDGMENT OF BEATTIE J.

This is an application under s.Vl of the 
Trade Marks Act 1953 by the Polaroid Corpora­ 
tion of Massachusetts to seek rectification 
of the Trade Marks Register by removal of 
Registration No. B82513 of the trade mark 
"SOLAVOID" registered in Class 9 in respect 
of the goods "sun glasses".

The respondent, who is so registered, is 
10 an Auckland based company which since 1938 

has been continually engaged in business as 
manufacturers' agents, importers and optical 
wholesalers. In September 1966 the 
respondent requested a search of the Register 
but was advised that there was no registration 
likely to conflict with the mark "SOLAVOID11 
for sunglasses in Class 9. It therefore 
seemed eligible for registration in Part B 
of the Register. Registration was effected 

20 on the 21 October 1966 and is current until 
the 21 October 1973 when it may be renewed 
subject to the outcome of this matter.

The applicant from 1938 until 1955 has 
had its sunglasses distributed in New Zealand 
through Arthur Cocks & Company (N.Z.) Limited. 
The glasses were sold by reference to the 
trade mark "POLAROID11 . From 196^ until 1966 
a new company, Polarizers (New Zealand) 
Limited of Wellington, distributed the sun-

30 glasses which had been imported to New
Zealand but in 196^f, that company commenced 
assembling sunglasses for sale incorporating 
Polaroid lenses manufactured by the applicant 
in the United States and other component parts 
manufactured in Australia and New Zealand. 
Recently, Polarizers (New Zealand) Limited 
entered into a licence agreement with the 
applicant for the manufacture and marketing 
of Polaroid sunglasses in New Zealand. An

40 application was filed to enter the New Zealand 
company as a Registered User of the trade 
mark "POLAROID11 . The trade mark "POLAROID"
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was first used in New .Zealand in 1938 and 
has been continuously used in this country in 
relation to sunglasses since at least 1950. 
The mark has been applied to the sunglasses 
themselves, to the boxes and other forms of 
packaging in which they have been sold, and 
to swing tickets and other labels used from 
time to time. It is estimated that there 
are probably about 200,000 Polaroid sunglasses 
currently in use in this country. They are 
available from some 1,200 retail outlets.

Sunglasses sold in New Zealand under 
the trade mark "POLAROID11 have been 
regularly and extensively advertised by means 
of brochures, the daily Press, magazines and 
periodicals and point of sale displays. 
Undoubtedly, Polaroid sunglasses have 
acquired a wide and high reputation among 
members of the trade and the general public.

Late in 1968 or early 1969, Mr 
Brackenridge, the General Manager of 
Polarizers (New Zealand) Limited, became 
aware that there were sunglasses on the New 
Zealand market which were offered for sale 
mainly through chemist shops and departmental 
stores under the name "SOLAVOID". Mr Watson, 
a Director of the respondent company, 
confirms that the trade mark "SOLAVOID11 was 
first used by his company in relation to 
sunglasses about January 1968. The mark 
has been applied to the sunglasses 
themselves, the display stands supplied to 
retailers, to the boxes, and other forms of 
packaging in which they have been sold and to 
swing tickets and other labels used from 
time to time. Most of the sunglasses sold 
under the trade mark "SOLAVOID" are made to 
the order of the respondent company by a 
subsidiary, the balance are manufactured by 
various overseas manufacturers to the order 
of the respondent. In all cases, the 
respondent attaches a swing ticket carrying 
the trade mark "SOLAVOID" to each pair of 
glasses and also places most pairs of them 
in a box or case carrying the trade mark.
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Like the applicant's product, the respondent 
sells through approximately 1,200 retail 
outlets being pharmacists, optometrists, 
sports goods and department stores, and 
particularly through the veil-known retailers in the four main centres of New Zealand. 
The glasses sold under the trade mark 
"SOLAVOID" are distributed to the trade by 
Solavoid International Limited, another

10 subsidiary of the respondent except that 
optometrists are supplied with the glasses directly through the respondent. The sun­ glasses first went on sale to the public in 
September 1968 while the approximate number 
of sunglasses sold under the trade mark "SOLAVOID" from 1968 to March 1972 is 280,195 whose retail value is approximately $1,000,000. Advertising and promotional material for a 
period of four years to December 1971 cost20 approximately $21,000. Consequently, it 
is also fair to say that "SOLAVOID" is a 
well-known sunglass in this country. As the applicant has sold 750,000 Polaroid glasses 
over a twenty-one year period, it seems as 
though its average is approximately 36,000 
a year as contrasted with the respondent's sales of approximately 80,000 a year. This 
is, therefore, not a case of insignificant 
competition and the Court could fairly

30 expect an energetic prosecution of allegations of confusion or deception. Mr Watson has 
said that he has never received any complaint of confusion over the two types of sunglasses, 
nor to the best of his knowledge has any 
order for Polaroid sunglasses ever been 
forwarded to his company or his company's 
distributors in error rather than to the applicant or. its New Zealand distributor. 
The respondent's trade mark "SOLAVOID" was

40 built up by the combination and telescoping 
of the words "SOL", the Latin word for sun, 
and the English word "AVOID" meaning to 
shun, escape or evade. Therefore, the idea 
suggested is "sun avoid" or "avoid the sun". 
It is claimed that such an idea is completely absent in the trade mark "POLAROID" which 
suggests the idea of polarizing. Before
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lodging the application to register 
"SOLAVOID", as I have mentioned, the 
Commissioner's advice was taken under 
Regulation 103 of the Trade Marks 
Regulations 195*+ as to whether the mark 
"SOLAVOID" was eligible for registration in 
itself and also whether there were any trade 
marks already on the Register likely to 
prevent or hinder registration. The 
response being favourable, the application 10 
was lodged and the mark proceeded to 
registration; no marks belonging to other 
traders were cited against it as confusingly 
similar marks already on the Register, and, 
in particular. Trade Marks 38381 and 4-2821 
of the Polaroid Corporation were not cited 
against the application.

As stated, Mr Brackenridge was concerned 
because of the extensive reputation enjoyed 
by the trade mark "POLAROID" with the close 20 
phonetic similarity of "SOLAVOID" and the 
possibility of confusion. He ascertained 
that the Solavoid sunglasses incorporated 
polarizing lenses while on the cases in which 
they were sold, the material attached to the 
sunglasses at the time of retail sale and in 
price lists etc. had frequent use of such 
words as "Polarglass", "Polarplastic" and 
"Polarclip". Because the applicant has 
objected to these descriptive terras, and 30 
although the respondent has been advised it 
is able to use them without infringing any 
rights of the applicant, nevertheless as a 
goodwill gesture, the respondent is phasing 
out the use of these terms and replacing them 
by expanded descriptive terms such as "sun­ 
glasses with plarized glass lenses", "sun­ 
glasses with polarized plastic lenses", and 
"clip ons with polarized plastic lenses". 
I understand it is a practice not confined 40 
to the respondent to inform purchasers that 
sunglasses have polarizing or non-polarizing 
lenses if such is the case. I have 
examined proof of such an assertion.
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The respondent has adduced in evidence 
some twenty-four affidavits primarily from 
watchmakers and chemists from all over New 
Zealand. The general effect of the 
evidence is that none of these firms really 
experiences confusion between the two trade 
marks nor have they "been informed of complaints. 
I shall deal with this evidence in more detail 
later in the judgment.

The general power to rectify the entries 
in a Register under s.Vl gives any person 
aggrieved by any entry made in the Register 
without sufficient cause or by any entry 
wrongly remaining on the Register power to 
apply to the Court. The grounds upon which 
this application is based are now restricted 
as follows :

"That the said trade mark registered 
number B82513 is a mark wrongly 
remaining on the Register having been 
wrongly entered for the following 
reasons :

(a) At the date of registration the 
trade mark was not and could not 
have been distinctive of the goods 
of the proprietor.

(b) At the date of registration the
mark was likely to deceive or cause 
confusion and otherwise dis­ 
entitled to protection.

(c) At the date of registration there 
existed on the Register a trade 
mark belonging to the applicant, 
registered for the same goods or 
description of goods which the 
trade mark "SOLAVOID" so nearly 
resembled as to be likely to 
deceive or cause confusion."

In the Supreme 
Court of New 
Zealand

No.44

Reasons for 
Judgment of 
Seattle J.

14th August 1973 
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Ground (d) was abandoned at the hearing.
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The first ground, (a), would "be 
established if the subsequent grounds resting 
on similarity of mirks is made out because 
then "SOLAVOID" cannot be distinctive of the 
trade mark of the respondent. It is then 
argued that if it is found that the two trade 
marks are distinguishable because of the 
meanings they convey, then it must follow 
that "SOLAVOID" is a word which is descriptive 
in relation to the goods, and therefore, 10 
insufficiently distinctive to justify 
registration. Ground (b) relates to the 
provision in s.16 of the Act, while ground 
(c) finds its basis in S.18(1) relating to 
the prohibition against registration of 
identical and resembling trade marks. It 
also alleges that the similarity between 
the marks is such that there is likely to be 
deception or confusion. Paragraph 2 of 
the Notice of Motion was abandoned at the 20 
hearing while paragraph (3) that the applicant 
is a person aggrieved in terms of s.J+1 is 
conceded.

I turn to the principal grounds on which 
the applicant relies, namely, that the registra­ 
tion should not have been granted as to do so 
was contrary to ss.16 and 17(1) of the Act. 
Before dealing with these matters I first 
adopt the reasoning of McGregor J. in New 
Zealand Breweries Limited v. Heineken 1 s Bier 30 
Broweri.1 Maabschappi.1 N.V. [I96*fj N.Z.L.R. 
115 when he stressed the experience of the 
Commissioner as being of extreme value and 
importance in weighing the facts and when he 
said ;

"That the necessary starting point is 
therefore, to attach great weight to 
the Commissioner's conclusions."

I also turn to the onus and standard of proof 
required of the applicant to discharge the onus 40 
which lies upon it in proceedings for 
rectification of the Trade Marks Register. 
In this connection I am obliged to counsel 
for detailed memoranda they furnished 
following the hearing because I was 
concerned with a statement in the judgment
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of Skerrett C.J. in R. Jamieson & Co. 
Limited v. J. &_j. Abel Limited M9261 
N.Z.L.R. 565, 581-2 I

"It has been held in this Court' that in 
the case of an application for registra­ 
tion of a trade-mark the Court should 
act on a different principle from that 
on which it acts in the case of an 
action to restrain the use of a trade-

10 mark similar to one already on the
register. In the former case not only 
is the onus of proof that the trade-mark 
sought to be registered is not calculated 
to deceive shifted to the person seeking 
registration, but the onus is not 
discharged if there is any reasonable 
doubt or possibility that the new trade­ 
mark will be calculated to deceive. It, 
of course, does not follow that because 
an application to register a trade-mark 
is refused the applicant will be 
restrained from using that trade-mark 
at the suit of an owner of a mark 
already registered; See Lever Bros, v. 

- Newton £ Sons 26 N.Z.L.R. 856;9~G?L.R. 
157:Morley~v. Macky. Logon, Caldwell 
Ltd. [1921] N.Z.L.R. 1001;; G.L.R. 583. 
These cases followed the dictum in Eno v. 
Dunn 15 A.C. 252, and are in accord

30 with the decisions in many English cases? 
See In re Guttapercha and Rubber Co. 
of Toronto 26 T.P.C. 8*fsIn re Sandow 
31 R.P.C. 205. See also Robert Harper 
& Co.Ltd, v. A. Boake, Roberts & Co.Ltd. 
17 C.L.R. 5*|lf. The applicant for 
registration is therefore considered as 
in petitorio. and must establish beyond 
reasonable doubt that his mark is not 
liable to be confused with any other

40 mark. If the Court is in dubio it 
ought to refuse registration; See 
In re Sandow. The question whether the 
applicant-has discharged this onus is a 
pure question of fact, and it is to 
this question we must direct our 
attention.". •
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Skerrett C.J. appears to have contemplated
a standard of proof beyond reasonable doubt,
as in criminal proceedings, but because.these
are in the nature of civil proceedings, I
have to consider s.16 which makes it unlawful
to register a mark the use of which "would
be likely to deceive". S.17 prohibits the
registration of a mark which so nearly
resembles any mark already on the Eegister
"as is to be likely to deceive or cause 10
confusion". A basis different from that in
Jamieson's (supra) case is expressed by
Chapman J. in Lever Bros, v. Newton & Sons
[1907] 26 N.Z.L.R. 856, 87^ :

"The question then arises whether in 
this case we ought to treat this trade­ 
mark as calculated to deceive in the 
sense used by the majority of the House 
of Lords in Eno v. Dunn 15 A.C. 252 - 
in other words, whether we ought to take 20 
the resemblance to the appellants' 
trade-mark seriously, or whether we 
should treat the objection as, 
practically speaking, frivolous. In 
dealing with such a question in the 
"White Rose" case 30 Ch.D. 505, Kay J., 
says, "If the mark now sought to be 
registered were altogether a new mark I 
should think it better not to allow it 
to be registered, for' I cannot say 30 
that if both marks are upon the 
Register there will be no chance of the 
one being mistaken for the other, not 
perhaps by dealers in the trade, but by 
members of the public who are ignorant 
of the marks used in the trade'." This 
treats the question of allowance as one 
of judicial policy, the act of granting 
registration being in effect an act 
quasi of legislation, as it affects the 40 
whole State."

In this case a Court of Appeal of five Judges 
reversed a decision of Stout C.J. on the 
ground that the respondents had not shown 
affirmatively that their trade mark fairly 
used was not calculated to deceive the 
purchasing public, and as there was a
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possibility that it was so calculated to 
deceive, the application should not have been 
granted. Williams J. at 868 said s

"The true principle is stated by Lord 
Watson in Eno v. Dunn 15 A.C. 2|?2, 257, 
that the applicant must justify the 
registration of his trade-mark by 
showing affirmatively that it is not 
calculated to deceive, and that if there 
is any doubt whether it is so 
calculated or not his application 
ought to be disallowed."

Cooper J. at 872 said :

"If the matter is in doubt, then the 
respondents have not satisfied the onus 
which lies upon them."

Similarl . statements were expressed by the 
Court of Appeal in I,& R. Morley v. Macky, 
Logan. Caldwell Ltd, (supra). The High 
Court of Australia in Robert Harper & Co. 
Pty. Ltd, v. A. Boake Roberts & Co. Ltd, (supra) 
also followed the rule in Eno v. Dunn (supra). 
Griffiths C.J. at 520 held that the onus lies 
on the applicant in cases of doubt to show 
"that there is no possibility of deception". 
Isaacs J. at 521 said :

"That is a very distinct onus, and if 
after considering all of the relevant 
circumstances a doubt remains, the mark 
is not to be registered."
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In Aristoc Limited v. Rysta Limited (19^) 62 
R.P.C. 65, Viscount M.-ugham in the House of 
Lords at 73 referred to the onus of proving 
that there was "no reasonable probability of 
deception or confusion" . That test was 
adopted by Haslam J. in New Zealand Breweries 
Limited v. Heineken' s (supra) where at 1^2 
he said :

"In the Aristoc case, their Lordships 
affirmed Luxmoore L.J.'s definition of 
the quantum of proof as casting on the 
applicant the burden of establishing 
that there was no reasonable probability 
of deception."
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North P. referred to Lord Watson's "in dubio" 
statement in Eno v. Dunn (supra) and to 
Aristoc's case and at 133 said :

"I interpret this (i.e. the section) to 
mean that there must be no reasonable 
probability that any considerable 
section of the public will be deceived 
or confused by the presence of the two 
marks."

I should mention that J.& J. Abel^Limited v. 10
J.R. Jamieson & Co.Limited (supra) was not
mentioned by the Court of Appeal in
Heineken's case on the issue of onus of proof.
The Court there adopted the concept "of no
reasonable probability11 . I have considered
a large number of authorities as well as those
already cited and consider that the use of
the expression "proof beyond reasonable doubt"
is not an apt one to be adopted as it may lead
to a consideration of a criminal standard. 20
Denning J. (as he then was) in Miller v.
Minister of Pensions [l9>+7] 2 All E.R. 372,
37^ said :

"This means that the case must be 
decided in favour of the man unless 
the evidence against him reaches the 
same degree of cogency as is required 
to discharge a burden in a civil case. 
That degree is well settled. It 
must carry a reasonable degree of 30 
probability but not so high as is 
required in a criminal case. If the 
evidence is such that the tribunal 
can say: "we think it more probable 
than not" the burden is to the decision, 
but, if the probabilities are equal, 
it is not."

With respect, I therefore intend to follow
North P.'.s and Haslam J.'s interpretation in
the New Zealand Breweries Limited case. 40

That then brings me to decide whether 
the standard of proof required -in an applica­ 
tion for rectification of the Register 
differs from that required on registration 
of a trade mark. There are few reported
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cases,but in In re A Trade Mark of the United in the Supreme Chemists' Association Ltd. (1923) *+0 R.P.C. Court of New 219, the issue was considered. This was a Zealand case where the Registrar of Trade Marks at ^ first instance had refused to rectify the 
Register. At 220 he said ; No.44

"First, I think it is clear that far Reasons for 
stronger evidence would be required in Judgment of 
the case of the removal of a mark from Seattle J.10 the Register than in the case of a
successful opposition to register. In Mth August 1973 the case of opposition, the Registrar 
has a wide discretion, and where the - continued case is doubtful the recognised principle 
is to refuse the mark on the ground that 
the onus is upon the applicant for 
registration. In the case of rectifica­ 
tion the onus is upon the person attacking 
the mark and proof that deception will

20 occur or is likely to occur must, I
think, be strong and conclusive; it is 
not enough to suggest the mere 
possibility or likelihood of deception 
or confusion. In the present case 
there is no direct evidence that any 
confusion has, in fact, occurred and 
the evidence that it may or will occur 
does not appear to me to be clear and 
conclusive."

30 But on appeal Eve J. mitigates the effect of 
the Registrar's decision by saying at 223 :

"I do not altogether adopt the view of 
the learned Registrar as to the difference 
between the evidence to be adduced by 
a person seeking to rectify the Register 
and that to be adduced by an applicant 
for registration. I think the burden 
which the person seeking to rectify the 
Register has to discharge is this; 

40 that he must satisfy the Court that there 
is a reasonable prospect of confusion 
if the mark attacked is allowed to remain 
on the Register. On the other hand, 
the person seeking to register ,a trade 
mark that is opposed has to satisfy the
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Court that there is no reasonable 
prospect of confusion arising. I 
think the one is very much the 
alternative of the other."

The Courts nevertheless have regarded the onus 
on an applicant for rectification as no light 
one particularly where registration had 
remained unaffected for some time. In In re 
Cheseb.rough Manufacturing: Company's Trade Mark 
(1902) 19 R.P.C. 3if2, Cozens-Kardy L.J. in 10 
the Court of Appeal at 355 observes that s

"having regard to the fact that 
"Vaseline" has been on the register 
for nearly a quarter of a century, I 
feel that the burden of proof rests 
strongly upon anyone who seeks to 
disturb such a long standing position."

In the view I take of this case and having
regard to s.59 of the Act where registration
is prima facie evidence of validity, I think 20
there is a great deal of substance in Mr
McKay 1 s contention that it is implicit in
the registration of a trade mark that the
holder can rely on it and invest substantial
sums in promoting it to the public. Trade
competitors are given an opportunity to
object before registration is completed and,
although they may subsequently apply for
rectification, it seems to me that a
relatively high standard of proof is required 30
before expunging a mark already registered.
I therefore consider that the onus on an
application for rectification is of the same
standard as that imposed on an original
applicant for registration; that is to show
there is a reasonable probability of deception
having regard to the circumstances under
which registration was obtained and the time
it has been on the Register.

The latest decision applicable to 40 
rectification is that of the House of Lords 
in General Electric Co. v. The General 
Electric Co.Ltd. [1972] 2 All E.R. 507 
where Lord Diplock at 526 said :
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"As respects the main ground, of appeal, 
the legal status under the Act of 1938 
of a registered trade mark the use of 
which is likely to cause confusion can 
be summarised as follows: (1) The 
fact that the mark is entered on the 
register is prima facie evidence of the 
validity of the original registration 
and of the right of the registered 
proprietor to the exclusive use of the 
mark, subject however to the rights of 
concurrent user by any registered 
proprietor of an identical mark or one 
nearly resembling it. (2) If the 
mark was likely to cause confusion at 
the time when it was first registered 
it may be expunged from the register 
as an 'entry made in the register 
without sufficient cause 1 unless the 
proprietor of the mark at that time 
would have been entitled to have it 
.entered on the register by reason of 
his honest concurrent use of the mark 
as a trade mark before the original 
registration of the mark. (3) If 
the likelihood of causing confusion 
did not exist at the time when the mark 
was first registered, but was the 
result of events occurring between that 
date and the date of application to 
expunge it, the mark may not be expunged 
from the register as an entry wrongly 
remaining on the register, unless the 
likelihood of causing deception resulted 
from some blameworthy act of the 
registered proprietor of the mark or 
of a predecessor in title of his as 
registered proprietor. (*+•) Where a 
mark is liable to be expunged under 
(2) or (3) the court has a discretion 
whether or not to expunge it and as to 
any conditions or limitations to be 
imposed in the event of its being 
permitted to remain on the register. 11

That law is based on the interpretation of 
the English Act of 1938. Its counterparts 
to ss. 16 and 17 of the New Zealand Act 
are ss. 11 and 12. The applicant here
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claims that a likelihood of confusion did exist 
at the date of registration of the trade mark 
"SOLAVOID" but even if it did not, the 
evidence shows that such a likelihood was 
brought about by the manner in which the 
respondent used the mark. The differences 
between the grounds in ss. 16 and 17(1) have 
been the subject of considerable judicial 
comment but it now seems generally accepted 
that the tests for application of those 
sections are laid down by Evershed J. (as he 
then was) in the Smith Hayden & Co. T Limited 
application (191*6) 63 R.P.C. 97. The words 
concerned were "OVAX" and "HOVIS". At 101 
he said ;

"In these circumstances, the questions 
for my decision under the two sections 
of the Act have been formulated, and I 
think accurately formulated, as follows:
(a) (under Sec.'1*0 "Having regard to the 
reputation acquired by the name 'Hovis', 
is the Court satisfied that the mark 
applied for, if used in a normal and fair 
manner in connection with any goods 
covered by the registration proposed, 
will not be reasonably likely to cause 
deception and confusion amongst a 
substantial number of persons".
(b) (under Sec.12) "Assuming user by 
Hovis, Ld., of their marks 'Hovis' and 
'Ovi' in a normal and fair manner for any 
of the goods•covered by the registration 
of those marks (and including 
particularly goods also covered by the 
proposed registration of the mark ' Ovax') 
is the Court satisfied that there will be 
no reasonable likelihood of deception or 
confusion among a substantial number of 
persons if Smith Hayden & Coy. Ld., also 
use their mark 'Ovax' normally and fairly 
in respect of any goods covered by their 
proposed registration?"

The Judge was able to say, tested visually the 
onus was discharged and likewise with reference 
to the ear and not the eye. This decision 
reminds me of my function because it refers 
to the statement by the House of Lords in
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Aristoc Limited v. Rvsta Limited 62 R.P,C. 
65 that the question is one of first 
impression, on which no doubt different minds 
may reach different conclusions. It is not 
profitable in such a case to indulge in 
minute comparisons notoriously productive 
of confusion in regard to words. A gloss on 
Lord Evershed's statement was given by Lord 
Upjohn in the House of Lords in the "Bali" 
Trade Mark case (1969) R.P.C. if 72 when at M-96 
he considered that Judge was wrong to use 
the words "reputation acquired by"; they 
should have been "the user of ". Each 
section also requires consideration of the 
notional use of the mark being placed on the 
Register, that is in normal and fair use in 
relation to the goods. What the registered 
proprietor actually does is not the sole 
consideration, but what he might normally and 
fairly do also comes into play. In the
General Electric case Lord Diplock said at——— ————ner

1* :
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"Where the question of the likelihood of 
deception or confusion arises on an 
application to expunge a registered mark 
which has already been the subject of 
substantial use, the absence of evidence 
of actual confusion having occurred is 
a potent factor in determining whether 
or not the court should exercise its 
discretion to expunge the mark from the 
register. But it does not decide the 
relevant hypothetical question which 
must be answered in the affirmative before 
any question of discretion to expunge 
the mark arises: would any normal and 
fair future use of the mark in the 
course of trade be likely to cause 
deception or confusion? If actual 
confusion in the past is "proved, this 
is a strong indication that continued 
confusion is likely; but the absence 
of evidence of past confusion may be 
accounted for by the small extent to 
which the mark has been used or by special 
circumstances affecting its past use 
which may not continue to operate to 
prevent confusion in the future."
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In the Supreme Mr Gault submitted that at the date the trade 
Court of New mark "SOLAVOID" was registered, there was a 

Zealand reasonable likelihood that confusion would 
___ _ arise among a substantial number of persons 
——— " . between themark "SOLAVOID" used notionally in 
No 44 a normal and fair manner and the trade mark

"POLAROID11 as used and established in New
Reasons for Zealand and additionally as used normally and 
Judgment of fairly by the applicant. On the matter of 
Seattle J. likelihood of confusion (or confusion 10

similarity) the matters to be taken into 
14th August 1973 account include first, the distinction between

goods sold in a specialized market and those 
- continued sold to the general public. In the latter

case, as Lord Diplock said in the G.E.C. case, 
it is a "Jury question" . His Lordship 
meant by that, that the jury as potential 
buyers would be required not only to consider 
any evidence from other members of the public, 
but also to use their own commonsense and 20 
consider whether they would themselves be 
likely to be deceived or confused. A 
Judge's approach to the question he said 
should be the same as that of a jury and, : 
therefore, the Judge is not confined to the 
evidence adduced at the hearing.

The second matter arises from the 
decision of Parker J. in In re Pianotist Co.'s 
Application (1906) 23 R.P.C. 77*+, 777, in a 
passage that was cited with approval by 30 
Turner J. in the New Zealand Breweries Limited 
case at 139 and summarised by him as follows :

"1 . You must take the two words and
judge of them both by their look and 

by their sound; 2. You must consider 
the goods to which they are to be 
applied and the nature and kind of 
customer who is likely to buy these 
goods; and 3. You must consider all 
the surrounding circumstances and what 40 
is likely to happen if each of the 
marks is used in a normal way as a tfcade 
mark for the goods of the respective 
owners of the marks."

Parker J. did not find confusing similarity 
between "PIANOLA" as contrasted with "NEOLA11 .
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The third factor is the doctrine of 
"imperfect recollection" referred to "by 
Luxmoore L.J. in his dissenting judgment in 
In re Evsta's application (19^3) 60 R.P.C. 
87> 108. This judgment was upheld "by the 
House of Lords, [ 19*+5j A.C. 68. Luxmoore L.J". 
said i

"The answer to the question whether the 
sound of one word resembles too nearly

10 the sound of another so as to bring the 
former within the limits of section 12 
of the Trade Marks Act, 1938, must nearly 
always depend on first impression for 
obviously a person who is familiar with 
both words will neither be deceived nor 
-confused. It is the person who only 
knows the one word, and has perhaps an 
imperfect recollection of it, who is 
likely to be deceived or confused.

20 Little assistance, therefore, is to be
obtained from a meticulous comparison of 
the two words, letter by letter and 
syllable by syllable, pronounced with the 
clarity to be expected from a teacher 
of elocution. The Court must be 
careful to make allowance for imperfect 
recollection and the effect of careless 
pronounciation and speech on the part 
not only of the person seeking to buy

30 under the trade description, but also of 
the shop assistant ministering to that 
person's wants."

The fourth point is that the applicant claims 
there are many points of confusing similarity 
in the evidence. There is some evidence that 
the trade mark "POLAROID" suffered to some 
extent from its known notoriety, in that to 
some members of the public it was taken as 
meaning sunglasses generally, or sunglasses 

40 with polarized lenses. This occurred notwith­ 
standing careful marketing and advertising. 
Undoubtedly all of the independent chemists 
whose affidavits were filed seem to concur 
that Polaroid sunglasses are probably the 
best known brand of sunglasses. Consequently 
it was against this background of reputation 
with appellicant 1 s mark, almost meaning sun­ 
glasses to a large number of people, that
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respondent sought to introduce a new mark 
which it is claimed has a general overall 
similarity to the other trade mark and as a 
result confusion was likely. It is said that 
this familiarity with the Polaroid mark was, 
therefore, a perfect background against which 
careless encounters with the new mark would 
lead to persons concluding that this was the 
same mark. On the aspect of long user 
and extensive reputation contrasted with a 
substantially new mark, counsel referred to 
In re Kovo Seiko Kabushki application (1958) 
75 R.P.C. 112, 130. The trade marks there 
were "IKF KOYO" compared with "S.K.F." and 
"SKEFKO". The applicant then mentioned the 
circumstances which prevail in the trade which 
are relevant in view of the decision in the 
Pianotist' s case. In this connection, I do 
not think the comparison really assists the 
applicant's case because each of the 
parties have a comparable number of retail 
outlets and both spend a great deal on 
advertising, including shop displays. 
Furthermore, there is a substantial body of 
evidence suggesting that purchasers of sun­ 
glasses are guided in their selection by style 
and price rather than by the trade mark. 
In saying this, I appreciate that the 
applicant is not required to show there will 
always be confusion but a likelihood of 
confusion amongst a substantial number of 
persons. However, the applicant further 
contended that the manner in which the trade 
marks have been and are used increases the 
likelihood of confusion beyond that which 
might normally occur, because they are 
directly competitive goods with the marks 
applied to them in almost exactly the same way. 
One particular similarity extends from the 
trade itself referring to the capacity of the 
lenses to polarize lights. Indeed the word 
"polarized" appears on these same labels 
and swing tickets which bear the trade mark 
"SOLAVOID". It is for that reason I am 
sure that the respondent has wisely decided 
to desist from references to "polar glass", 
"polar plastic" and "polar clip" in 
connection with its mark. Although it is 
not material to this decision, perhaps the

20

30

40
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various traders who refer to the phenomenon 
of "polarizing" could consider an alternative 
term. Likewise, respondent has used for 
some of its material a form of lettering 
very similar to that which had formed a 
feature of the applicant's 1968 advertising 
campaign. Apparently quite frequently, 
retail traders keep together sunglasses of 
different brands, including those under the 

10 marks in issue here.

I now deal with the construction of the 
two marks themselves. It is true both are 
eight letter words having only two letters of 
difference. Undoubtedly they are of an equal 
number of syllables and at least on the 
pronunciation of some people they have 
identical vowel sounds. While the cases do 
not permit a side by side analysis of the 
marks, when clearly heard or when read and 

20 properly assimilated, the opening parts of 
the words and consonants thereof are, in my 
opinion, a means of distinguishing between 
them. The initial syllables which are obviously 
important, namely, "pol" and "sol", in my 
opinion, look and sound dissimilar. "P" to 
my mind is a dominant letter and there is' a 
clear transition to the "s".

Mr Watson's evidence is that a search was 
made of the New Zealand Register of Trade Marks

30 to ascertain if apart from the applicant's 
registrations for "POLAROID" there were any 
marks derived from the words "polar" or 
"polarize" registered in Class 9, the class 
that covers sunglasses and polarized lenses. 
Apparently there are none. However, the word 
"polarex" is at present in use as a trade 
mark in respect of sunglasses available in 
various pharmacies and stores. I have seen 
an exhibit of a swing ticket of a pair of

40 Polarex sunglasses. On that ticket there 
is an outline of a letter "s", before the 
"p" in Polarex, which is virtually invisible 
at distances beyond 2 feet. It seems to 
me the word "avoid" is clearly recognisable 
in the mark "SOLAVOID" whether spoken or 
printed but in considering "POLAROID" and 
"SPOLAREX", the suffixes "oid" and "ex"
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convey no meaning and. do not really register 
on the eye or ear. Looking at the words as 
a whole, I agree with Mr McKay that the 
"avoid" part of "SOLAVOID" is recognisable 
and it does tend to register itself as such. 
In making my comparisons I have not forgotten 
the comments of Haslam J. in the New Zealand 
Breweries Limited case at 1^3 when he refers 
to the possibility of slurred pronunciation 
as an ever present likelihood in the speech 10 
of New Zealanders but, in my opinion, the 
initial syllable, together with the "avoid" 
militates against real confusion. The 
importance of the first syllable has been 
accepted in several reported cases collected 
in Kerly's Law of Trade Marks and Trade 
Names, Tenth Edition, paragraphs 17-20. I 
therefore cannot agree that the average New 
Zealand purchaser on encountering either of 
these marks would not closely examine or 20 
analyse them as to arrive at a difference 
in idea. To my mind on first impression, 
the word "POLAROID" conveys the idea of 
polarized lenses, whereas "SOLAVOID" conveys 
the idea of avoiding the sun and is, 
therefore, appropriate to all types of sun­ 
glasses whether polarized or not. This 
means that I cannot agree the marks are 
visually and phonetically too close or that 
any idea which they might convey would not 30 
so readily occur as to enable purchasers to 
distinguish between them.

It is appropriate that I deal with the 
next argument which is directed to the 
motive of the respondent in selecting its 
mark'. Here, the applicant claims that the 
cumulative effect of the manner in which the 
mark "SOLAVOID" was introduced to the trade 
and has been used, contrasted with the 
notoriety of the "POLAROID" mark, plus the 40 
fact that there were in common use words 
referring to the principle of polarizing 
such as "polar clip" (and I have already 
gommented on this), together with the 
somewhat similar type of advertising 
printing, is such as to entitle the 
applicant to say that the respondent has
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sailed as close to the wind as possible to the well-known "POLAROID" mark and thereby 
attracted goodwill from the well established benefit in that mark. In In re Kidax
(Shirts) Limited's application (1960) 77 R.P.C. 117, 118 Lord Evershed M.H. posed the question in relation to "DAKS" :

"Why have they chosen "Kidax11 ? Let me
say at once that if the answer had been, 10 "Because the Respondents wish to get 
some advantage from the considerable 
reputation belonging to the Appellant's mark" that would not conclude the 
matter, though it is also true to say 
that the Court would not be astute 
to say that the Respondents would be 
unsuccessful in what they set out to 
achieve."

Roxburgh J". in the Koho application (supra)20 considered the Same point of some
importance at 131. Mr Gault submitted that in this case the respondent had a full range of languages to select from yet it evolved 
a mark which bears considerable similarity to 
an established and famous one. Was it 
therefore on the face of it adopted for the purpose of appropriating the applicant's goodwill? As I have said, I consider the ideas conveyed are dissimilar. In my30 opinion, people will readily identify the 
prefix "sol" with the sun. It is used in words such as "solar", "solstice" and in the expression "solar energy". Mr Masso'n, a 
chemist .in New Plymouth, sells products in his shop such as Solarcaine which is a trade mark used on sunburn and antiseptic cream; Solarstick which is a trade mark used on a lip sunscreen lip stick; Solflex and Solarex which are trade marks used on sunglasses,40 and Polarex which is a trade mark used on 
sunglasses. He is not aware of any 
confusion and believes that he and his staff have been able to inform the public purchasing sunglasses about the different characteristics of polarized and tinted lenses. In the case of "SOLAVOID" sunglasses, the type of lenses
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is clearly stated on the swing ticket 
attached to the sunglasses. When dealing 
with the large body of evidence as to the 
lack of actual confusion in the use of these 
two marks side by side, I appreciate that 
while it is clear that evidence of instances 
of confusion is the best evidence of the 
likelihood of confusion, nevertheless the 
absence of such evidence does not entirely 
conclude the matter, but, in my opinion, 10 
it does impose some obligation on the 
applicant to explain why there is no such 
evidence. In this respect the applicant 
relied on the notional use of the marks. 
It is submitted that notwithstanding factors 
to date may not have produced confusion, 
they may not necessarily continue. In 
In re Electrolux Ltd, v. Electrix Ltd. 
application (1953) 70 R.P.O. 127, Lloyd- 
Jacob J. pointed out that there might well 20 
be no evidence of confusion as this would flow 
from some differentiation in get-up or 
presentation which for the time being had 
obscured the brandname similarity. Here a 
large number of retailers have stated they 
would not be confused because of the swing 
tickets of different colours or because the 
marks conveyed to them different ideas. 
It must be accepted that the average 
purchaser would not be as perceptive as a 30 
retail pharmacist, each of whom has said 
he knows both marks. They are, of course, 
not really the right people to ask. As 
Diplock L.J. (as he then was) said in the 
"Ball" Trade Mark application (1968) R.P.C. 
if26, if35 :

"The Bali Company, between the date of 
the hearing by the Registrar and the 
appeal to the judge, filed evidence by 
P number of buyers at retail shops which 40 
stocked Bali brassieres who said that 
they themselves were not confused and 
that they did not know of any instances 
of confusion in the minds of customers 
at their shops. I should not in any 
event expect buyers who are responsible 
for ordering the goods from their 
respective manufacturers to be confused
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by a phonetic similarity in trade marks, 
and it may well be a natural result of 
confusion in the minds of customers 
that they are not aware that they have 
not received the goods which they 
intended to order."

However, Salmon L.J. (as he then was) at 
said :

"As I have already indicated the Bali 
10 Company' s unchallenged evidence showed 

that in normal user of the mark BALI 
during a period of many years in many 
countries in which BERLEI goods were 
sold, there had never been any 
suggestion of confusion or deception 
anywhere. There was also positive 
evidence from the buyers of leading 
London stores dealing in both parties' 
goods that no deception or confusion 

20 had occurred. Against this there was, 
it is true, the Berlei Company's 
uncontradicted evidence of the trap 
orders, to which I have already referred, 
but which I do not think in reality 
diminishes the weight of the Bali 
Company' s evidence as to what has in 
practice occurred over years of 
concurrent honest user. To my mind this 
is the best evidence of what is or is 

30 not likely to occur in the future and 
also of what was the likelihood at the 
date of the application."

I cannot therefore entirely close my eyes to 
the fact that there has been no positive 
evidence that deception or confusion has 
occurred. In fairness to the applicant, I 
do not place any great reliance on the use of 
the words "POLAKFLEX" and "POLAREX", the
latter which seems to be the same mark as 

40 "SPOLAREX" with the "S" represented
conspicuously because that mark has been 
investigated and sales of each are not in 
significant quantities. In any event, 
Mr Brackenridge has said that he would be 
Concerned with the obvious conflict with the
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In the Supreme trade mark "POLAROID11 . Indeed, an
Court of New application was made to register "SPOLAREX",

Zealand but following threatened opposition from the
____ applicant it has apparently been withdrawn.

No.44' Even if the grounds for removal are
established 5 there is still a discretion to 

Reasons for leave the trade mark on the Register in view 
Judgment of of the wording of sAl, but counsel for the 
Beattie J. applicant was not aware of the exercise of the

discretion in any reported case. He asked 10 
14th August 1973 that the trade mark be expunged because the

activities of the respondent coming as close 
- continued as possible to the applicant's mark and in 

encouraging confusion by promotion and 
activities in labelling, have no proper claim 
to have the mark remain.

In coming to my conclusion that there is 
no reasonable likelihood of confusion, I 
have also had regard to the nature of the 
market in which the goods are sold, namely, 20 
at pharmacies and by opticians, sports goods 
dealers and department stores. I observe 
that some twenty brands of sunglasses are 
sold, I take into account that some sun­ 
glasses are polarized, including all the 
"POLAROID" range, but some only of the 
"SOLAVOID". Indeed there are a number of 
references in the affidavits demonstrating 
that polarized lenses are used in various 
brands on the market. Furthermore, sun- 30 
glasses as a general practice appear to be 
displayed side by side so the customer can 
observe the combined range and make a 
selection. The labels can, therefore, be 
seen together, reducing the chance of mistake 
or confusion. Retailers also state that 
sunglasses sell on style and price and not 
generally on trade name or manufacture. The 
evidence satisfies me that a buyer does not 
ask for the article from a shelf or behind a 40 
counter, as he is confronted with a range 
clearly displayed, thearticles being in 
juxtaposition to one another. I therefore 
take into account the strong body of 
evidence that with this particular commodity, 
brandname is apparently of minor significance.
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The fact there is no evidence of confusion In the Supreme despite five years where the marks have been Court of New circulating side by side, is also, in my Zealand opinion, very material. The applicant has ___ been aware of the marketing of Solavoid 
glasses all that time. I therefore assume No.44 that if there has been confusion in fact, 
every endeavour would have been made to provide Reasons for evidence of it. No evidence of any complaint Judgment of 10 of confusion has been received by the respondent .Seattle J.

It would seem that such confusion as 14th August 1973 does exist is really not between the two marks but between. "POLAROID" and "POLARIZED". - continued Many of the chemists referred to this confusion on the part of customers who have an erroneous impression that Polaroid is a generic name for all sunglasses having polarized lenses. One such chemist was Mr Grant of Hastings who estimates that approximately 95 percent of 20 all glasses sold in his shop have non-polarized 
lenses while Solavoid sales are half of his total sunglasses sales.

Delay in this case is also a factor,
although not a bar. In In.re.Talbots TradeMark (189^) 11 R.P.C. 77, Stirling J.
criticised the applicants for a three year
delay after being aware of the other mark.
No evidence was given of confusion during the
seven years after the mark was registered. 30 The Judge having regard to these matters,could not come to a conclusion that the markwas calculated to deceive. In McCaw,
Stevenson & Ano. Limited (1908) 23 R.P.C. 1
where the owners of a trade mark consistingof the word "glacier" registered for
transparencies sued for infringement by theuse of'the word "glazine" and they had
known of the defendant's use for at least
four years, and no case ofdeception was proved, 40 the action was dismissed. Here, the.applicantfrom early 1969 was aware of the sale of
Solavoid glasses, but this application for
rectification was not filed for two years.
All of the respondent's affidavits were
filed by May 1972. This sequence leads tothe conclusion that it is inconsistent with
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the claim of deception and confusion, when 
having regard to the large volume of sales, 
the situation called for promptitude.

Applicant alternatively submitted that 
No,44 . if the marks were not held to be confusingly

similar because of the different ideas they 
Reasons for convey, it would follow "SOLAVOID" was 
Judgment of descriptive of the goods and thus 
Beattie J. insufficiently distinctive. Ss. 1*+ and 15 of 

the Act respectively refer to distinctiveness, 
14th August 1973 requisite for registration in Part A and

secondly, capability of distinguishing, 
- continued requisite for registration in Part B. Here

we are concerned with Part B. At the date of 
registration, there was no prior user of 
"SOLAVOID" so that the capacity of that mark 
to describe the goods must be judged on the 
word itself. Mr McKay rightly concedes there 
is an element of descriptiveness in the word. 
The question is, is it such as prevents the 
mark being capable of distinguishing the 
goods? I consider that there is no attempt 
to monopolize an ordinary English word; I 
hardly think anyone would ask for "SOLAVOIDS". 
The principles to be applied emerge from 
examples in ,a series of cases. In the 
Rotolok application (1968) R.P.C. 227, 
registration was refused as the word was not 
inherently capable of distinguishing a quick- 
release fastener. Again in the Rotorake 
case (1968) R.P.C. 36, it was held the word 
did not qualify as an invented word. It 
simply meant a rotary rake, which is a 
descriptive and not a distinctive term. 
The capability of the word for distinguishing 
was not a self-evident proposition. Likewise 
in the Autoanalyzer case (1970) R.P.C. 201, 
the word was not acceptable as it was in 
substance the name of the goods. On the 
other hand, the American Screw Co. application 
(1959) R.P.C. 3Mf concerned the mark 
"TORQ-SET". It was conceded the mark could 
not be regarded as an invented word. It was 
thus considered as the phonetic equivalent of 
the words "torque" and "set". Lloyd-Jacob J. 
decided registration was proper- because 
Part V of the Register is intended to comprise

10

20

30

40
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marks which in use can be demonstrated as In the Supremeaffording an indication of trade origin Court of Newwithout trespassing upon the legitimate Zealandfreedom of other traders. Again In re Dundas ___Limited application (1955) 72 R.P.C. 151involved an objection to the word "Dustic" for No,44adhesives. The Comptroller held it was aninventive word having no reference to the Reasons forquality or character of the goods and not Judgment-of 10 likely to be confused with "Bostik". Seattle J.Lloyd-Jacob J. upheld the Comptrollers decision.By analogy I consider this an important case; 14th August 1973"tic" and "tik" after all, have a commonsuffix which is not the position here. - continuedFinally, in Smitsvonk N.V.'s application(1955) 72 R.P.C. 117 where the application toregister "Smitsvonk" for electrical sparkapparatus was initially refused" under bothParts A and B, Lloyd-Jacob J. allowed registra- 20 tion under Part B. He mentioned that theHearing Officer had not considered whether ornot in its conjoined or combined form themark would be capable of distinguishing.
Bearing these decisions in mind, it is my opinion that "SOLAVOID" was properly registered under Part B and any element of descriptiveness is not such as to prevent the mark being capable of distinguishing the goods. It follows I consider the word does not 30 trespass on the freedom of trade competitors.
If I am wrong in my judgment that there is no reasonable probability of deception, for myself, I would not lightly remove from the Register a mark that has, as I find, been in bona fide use for approximately five years and around which obvious goodwill in commerce has been established by substantial expenditure. It could be in any event that if the mark was removed on the grounds of close resemblance, a 40 fresh application could be based on honest concurrent use invoking the unfettered discretion in s.17(2).

The application is refused. 

Costs are reserved.
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Mo. 45

In the Supreme 
Court of New 

Zealand

ORDER OF THE SUPREME COURT 
DISMISSING THE MOTION

No. 45

Order of 
Supreme Court 
Dismissing 
Motion

UPON READING the Notice of Motion of the 
Applicant dated the 22nd day of January 1971 
and the Affidagits of Herbert S. Kassman, 
Walter William Brackenridge, Lindsay Douglas 
Beck, John Rove Bradburn, Colin Henry 
Brittain, Richard Neal Carpenter, Frederick 
Thomas Castle, Gerard Alfred Davidson, 
Kenneth Hugh McGuire, 'David Charles Manson, 10 

14th August 1973 Leonard Talford Mitchell, Robert William
Pollok, lan Francis Scott and Peter Michael
Luxford in support and the Affidavits of
Ernest Leslie Watson, Dennis Bryant Alien,
Royce Langdon Barclay, Bryant Goldsbury,
Douglas Leslie Grant, Peter James Mardon,
Elder Frederick Masson, Donald John
Morrison, Bryan Carroll Pearson, Charles
Baird Quay and Peter Robinson in opposition
AND UPON HEARING Mr T.M. Gault .for the 20
applicant and Mr I.L. McKay and Mr S'.S.
Williams for the Respondent THIS COURT DOTH
ORDER that the application under Section *+1
of the Trade Marks Act 1953 for rectification
of the trade marks register by the removal of
registration Number B82513 be refused AND IT
IS ORDERED THAT costs be reserved.

By the Court

U V.R. Harrison" (Mrs) 

L<S * DEPJTY REGISTRAR 30
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No. k-6 

IN THE COURT OF APPEAL OF MEW ZEALAND
In the Court
°f ^f1 °f 
New Zealand

No. C.A. 98/73 ———
No.46

IN THE MATTER of the Trade M«f^«, «*—————————— it i A j. .i^r^-i Mot ice orMarks Act 1953 ^tion of
AND /Weal

IN THE MATTER of Trade Mark ^November 
Registered 
Number B82513

BETWEEN POLAROID CORPORATION 
a corporation 
organised and 
existing under the 
lav; of the State 
of Delaware, United 
States of America, 
of 730 Main Street, 
City of Cambridge, 
State of 
Massachusetts, 
United States of 
America

Appellant

A_N_D HANMAFORD & BURTON 
LIMITED a New 
Zealand company, 
of 25 Rutland 
Street, Auckland, 
New Zealand

Respondent

NOTICE OF MOTION OF APPEAL

TAKE NOTICE that this Honourable Court WILL 
BE MOVED by Counsel for the abovenamed 
Appellant on Monday the 3rd day of December 
1973 at ten o'clock in the forenoon or so 
soon thereafter as Counsel may be heard 
ON APPEAL from the whole of the judgment 
of the Supreme Court of New Zealand 
delivered at Wellington by the Honourable



In the Court Mr Justice Beattie on the 1^fth day of 
of Appeal of August 1973 refusing an application made by 
New Zealand the abovenamed Appellant under Section U-1 of 
___ the Trade Marks Act 1953 for rectification

of the trade marks register by removal of 
No.46 registration Number B82513 in the name of the

abovenamed Respondent UPON THE GROuNDS
Notice of that the said judgment is erroneous in fact 
Motion of and in law. 
Appeal

7th November DATED this 7th day of November 1973. 
1973

- continued "T.M. Gault11

Solicitor for the Appellant

TO The Registrar of this Honourable Court 

and to the abovenamed Respondent and 

its Solicitor.
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No.

REASONS FOR JUDGMENT OF THE COURT In the Court (DELIVERED BY RICHMOND J.) of Appeal of
New Ze aland

This is an appeal from an order of the Supreme Court refusing an application by No.47 Polaroid Corporation, the appellant, for 
rectification of the Trade Marks Register Reasons for by the removal therefrom of trade mark no. Judgment B82513 SOLAVOID in the name of the respondent, Hannaford and Burton Limited. 29th November

197410 The appellant is a United States corporation and uses on a world-wide basis the trade mark POLAROID. In particular the mark is 
associated with sun glasses manufactured and sold by the Polaroid Corporation in the 
United States since 1936 and extensively in 150 or more countries including New Zealand after that date. .The trade mark POLAROID was first used in this country in relation to sun glasses in 1938 and has been continuously20 used here in relation to sun glasses since
at least 1950» The mark has been registered 
in New Zealand since 19^0. It is estimated that there are probably about 200,000 
POLAROID sun glasses currently in use in 
New Zealand; and they are sold from about 
1,200 retail outlets.

In New Zealand and throughout the world the trade mark POLAROID has been the subject 
of regular and extensive advertising in 30 relation to sun glasses. It is not in 
dispute that POLAROID sun glasses have 
acquired a wide and valuable reputation 
among members of the trade and the general public.

On 21 October 1966 the respondent company 
applied to register the word SOLAVOID as a trade mark after receiving from the Assistant Commissioner of Trade Marks a letter 
indicating that the mark appeared to be 40 available for registration. In the result
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the mark was registered on 21 October 1966 
in Part B of the Register in class 9 in 
respect of sun glasses.

..The respondent began selling sun glasses 
in New Zealand under the trade mark SOLAVOID 
in September 1968. This use of the trade 
mark came to the attention of the appellant 
late in 1968 or early in 1969 and in due 
course the existence of the registration was 
discovered by the appellant. There was some 10 
communication between the two organisations 
as the result of which the respondent agreed 
to discontinue the use in conjunction with the 
trade mark SOLAVOID of certain words that had 
been associated with the mark such as polar- 
glass, polarplastic and polarclip - but the 
inference is that the respondent was not 
prepared to abandon the mark SOLAVOID although 
there is no express evidence that it was 
requested to do so,, Proceedings for 20 
rectification of the Register were later 
initiated in the Supreme Court by the 
appellant on 22 January 1971 •>

The application was made under s.M of 
the Trade Marks Act 1953, the relevant part of 
subs.(1) being °,

"Any person aggrieved by ... any entry 
made in the Register without sufficient 
cause, or by entry wrongly remaining on 
the Register. ... may apply in the 30 
prescribed manner to the Court and the 
Court ... may make such order for ... 
expunging, . ,. the entry as the Court 
... may think fit."

Two principal grounds for the application 
were put forward. They were first that the 
trade mark was wrongly entered on the 
Register because at the date of registration 
it offended against ss.16 and 17(1) of the 
Trade Marks Act by virtue of the fact that 40 
the mark SOLAVOID so nearly resembled the 
appellant's established trade mark POLAROID 
as to be likely to deceive or cause 
confusion. A second ground was that the 
mark wrongly remained on the Register because
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even if at the date of registration there In the Courtwas not a likelihood of deception or confusion, of Appeal ofthe subsequent use of the mark by the New Zealandrespondent had created that likelihood. ___
Seattle J. in a reserved judgment, No,47 refused the application for an order expunging the respondent's mark. We shall deal Reasons for presently with the reasons which influenced Judgment the learned Judge but before doing so it isIQ necessary to consider two preliminary 29th November submissions which were made by Mr Gault. 1974
The first related to a conclusion expressed - continued by Seattle J. that he should adopt as applicable to the circumstances of the present case the reasoning of McGregor J. in New Zealand Breweries v. Heineken's Bier Broweri.1 Maatschappi.1 N.V. [196*+] N.Z.L.R. 115. McGregor J. stressed the experience of the Commissioner as being of extreme value and20 importance and said - "The necessary starting point is, therefore, to attach great weight to the Commissioner's conclusions." Mr Gault pointed out that in the present case all that had happened was that the respondent, before applying for registration of its mark, had asked for a search to be made. This was not a case where the Commissioner looked fully into the matter on the basis of evidence as to market conditions and other relevant matters.30 Nor indeed does it even appear from the evidence that the applicant's mark was considered in relation to the mark of the present appellants. We accept Mr Gault 1 s submission and conclude that on this particular point Seattle J. misdirected himself.
The next submission made by Mr Gault related -to the Judge's views as to the onus of proof resting on a person who seeks to obtain removal of a registered mark from 40 the register. Seattle J. first of all dealt with some New Zealand authorities including the judgment of Skerrett CoJ. in R. Jamjeson & Co.Ltd v. J.& J. Abel Ltd [1926J N.Z.L.R. 565 where that learned Judge made certain comments suggesting that proof beyond reasonable doubt would be required. Seattle J. concluded,
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and we agree, that all that is required is
the ordinary civil standard of proof. It
was of course common ground that, whereas
on an application to obtain registration of
a mark the onus is on the applicant, in the
case of an application to obtain removal of
a mark the onus is on the person seeking such
removal. The Judge referred to In The
matter of a Trade Mark of the United Chemists'
Association Limited (1923) J+0 R.P.C. 219, a10
decision of Eve J. In that case the
Registrar of Trade Marks at first instance
had expressed the view that in a case of
rectification proof that deception would
occur or was likely to occur must be strong
and conclusive. On appeal Eve J. said
(p.223) -

"I do not altogether adopt the view of 
the learned Registrar as to the 
difference between the evidence to be 20 
adduced by an applicant for registra­ 
tion. I think the burden which the 
person seeking to rectify the Register 
has to discharge is this: that he must 
satisfy the Court that there is a 
reasonable prospect of confusion if the 
mark attacked is allowed to remain on 
the register. On the other hand, the 
person seeking to register a trade 
mark that is opposed, has to satisfy 30 
the Court that there is no reasonable 
prospect of confusion arising. I 
think the one is very much the 
alternative of the other."

Beattie J. set out the foregoing passage in
his judgment but then went on to observe by
reference to In re Chesebrough Manufacturing
Company's Trade~Mark C1902) 19 R.P.C. 3^2
that "Courts nevertheless have regarded the
onus on an applicant for rectification as no 40
light one, particularly where registration
had remained unaffected for some time".
He referred to a passage in the dissenting
judgment of Cozens-Hardy, L.«J. (p.355) and
eventually concluded that "a relatively
high standard of proof is required before
expunging a mark already registered".
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He considered that the onus on an applicant in such a case was to show that "there is a reasonable probability of deception having regard to the circumstances under which registration was obtained and the time it has been on the Register". The Judge 
evidently regarded the words which we have placed in italics as important because he had earlier commented that there was a great10 deal of substance in the contention that it 
is implicit in the registration of a trade mark that the holder can rely on it and invest substantial sums in promoting it to the public. With respect, we do not think that the case of In re Chesebroueh Manufacturing Company's Trade Mark is authority for any general proposition that in applications for rectification the onus of proof varies according to the time that the mark has20 been on the Register. The Chesebrough case was concerned with an application to rectify the register in respect of a mark which had been registered as .an old mark in 1877. The registration of the mark was attacked many years later on the ground that the mark had not been used as a trade mark before 
13 August 1875 and thus should not have been registered. It was in this particular context that Cozens-Hardy L.J. observed -30 "Having regard to the fact that 'Vaseline' has been on the Register for nearly a 
quarter of a century, I feel that the burden of proof rests strongly upon anyone who seeks to disturb such a longstanding position". Stirling L.J. at p.353 had already commented on the fact that the 
burden lay on the applicant for the removal of the trade mark to satisfy the Court that the mark was not in fact used in England as40 a trade mark before 13 August 1875> being the date of the commencement of the Act of 1875. He said - "In my judgment this rule ought to be firmly adhered to. It is manifestly unreasonable to expect that the owners of a registered trade mark should preserve evidence of th^ way in which it was used at, and prior to, the time of 
registration for a long period - in this case more than 20 years subsequently to50 registration."
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We would read the comment made by 
Cozens-Hardy L.J. as expressing in a somewhat 
different way what had already been said by 
Stirling L.J. We can however see no good 
reason for applying what was said in that 
case to the ordinary type of situation such 
as exists in the present case unless through 
the passage of time it has somehow become 
difficult for the proprietor of the 
registered mark to produce evidence relevant 10 
to the matters in issue on the application 
for rectification. That is not so in the 
present case. In our view the matter was 
correctly put by Eve J". in the passage of' 
his judgment in the United Chemists' case 
which we have already cited. On this point 
also we are of opinion that Seattle J. 
misdirected himself.

In these circumstances it would appear 
to be the duty of this Court to approach the 20 
factual questions in issue de novo although 
naturally -giving due regard to the views 
which Seattle J. expressed.

This brings us to a consideration of 
the first ground on which the application for 
rectification was based, namely that the 
respondent's mark was originally wrongly 
entered on the Register because at the date 
of registration it so nearly resembled the 
appellant's established trade mark as to be 30 
likely to deceive or cause confusion.

It is common ground that as at the date 
of registration of the SOLAVOID mark the 
appellant's mark had been extensively used 
and publicised and had acquired a wide and 
established reputation. The mark SOLAVOID 
on the other hand had not been used. It 
is against that background that the Court 
must decide whether at the time of 
registration of the SOLAVOID mark the 40 
latter so nearly resembled the POLAROID mark 
as to be likely to deceive or cause 
confusion.

There is no dispute between counsel as 
to the general legal principles upon which 
the Court should proceed. Indeed these
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principles were all reviewed by Beattie J. 
in his judgment and in this Court in the 
New Zealand Breweries v. Heineken's case 
(supra). For present purposes it is 
sufficient to refer to the summary of the 
rules for comparison of word marks which is 
found In re Pianotist Go's Application (1906) 
23 R.P.C. 77^, 777°

"1 . You must take the two words and 
10 judge of them both by their look and by 

their sound; 2. You must consider 
the goods to which they are to be 
applied and the nature and kind of 
customer who is likely to buy these 
goods; and 3. You must consider all 
the surrounding circumstances and what 
is likely to happen if each of the marks 
is used in a normal way as a trade mark 
for the goods of the respective owners 

20 of the marks."

It is helpful also to cite a well known 
passage from the judgment of Luxmoore L.J. 
in Aristoc v. Rvsta Limited (19*f2) 60 R.P.C. 
87, 109 -

"The Court must be careful to make 
allowance for imperfect recollection and 
the effect of careless pronunciation 
and speech on the part not only of the 
person seeking to buy under the trade

30 description, but also of the shop
assistant ministering to that person's 
wants. The feature of the applicants' 
word "Rysta" (when pronounced rista) 
is plainly the syllable 'rist' (as in 
'wrist') while the same syllable is a 
prominent part of the opponents' trade 
mark when pronounced Arist-oc. The 
tendency to slur a word beginning with 
'a' is, generally speaking, very

40 common, and the similarity between
rista and rist-oc would, I think, be 
fairly obvious ... to my mind he (the 
Comptroller) has failed to take into 
full account the effect of careless and 
slurred pronunciation, imperfect 
recollection, and the limitation of the
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knowledge of the customer and the shop 
assistant to one only of the word marks 
and that being the one of which the 
other is ignorant."

We might add that it has been emphasised more 
than once that little purpose is to be served 
by a meticulous examination of the two words 
letter by letter and syllable by syllable 
pronounced with the clarity to be expected 
from a teacher of elocution. The matter is 10 
one of impression and must be decided by the 
Judge as a "jury question" while having due 
regard to any relevant evidence produced. The 
need to deal with the matter as a "Jury 
question" arises where goods are sold to the 
general public for consumption or domestic 
use, this point being emphasised in the 
judgment of Lord Diplock in The G.B. Trade 
Mark (1973) R.P.C. 297 at 321.

We turn now to consider various aspects 20 
of the present case -

(1) As we have mentioned, the evidence 
established that at the time of registration 
of the SOLAVOID mark the POLAROID mark 
enjoyed a wide reputation. Indeed there was 
evidence that the word POLAROID was so well 
known that to some members of the public it 
meant sunglasses generally or sunglasses with 
polarised lenses. There are we think a very 
large number of people in New Zealand to whom 30 
the word POLAROID is well known and accurately 
known. Many would regard the word as part 
of the English language. This reduces the 
importance of the so called "doctrine of 
imperfect recollection" in the present case, 
but it still leaves a considerable field in 
which that doctrine can operate.

(2) There is a substantial body of evidence 
suggesting that purchasers of sunglasses are 
guided in their selection by style and price 
rather than by the trade mark. This evidence 
does not remove the probability, which also is 
supported by the evidence, that a substantial 
number of customers ask for POLAROID 
sunglasses as such.

40
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(3) There was considerable evidence as to 
the way in which sunglasses are displayed 
and sold. The general practice appears to 
have been for chemists and other retailers to 
display their full range of sunglasses of 
different styles and marks on one or more 
display stands often with the various types 
mixed up together. The various marks are 
displayed by manufacturers by means of a 
label attached to each pair of sunglasses 
and often also appear on the case in which 
they are contained. Thus purchases are 
normally made by customers selecting a pair 
of suitable glasses rather than by demand 
over the counter for glasses of a particular 
mark .

In the Court 
of Appeal of 
New Zealand

No. 47

Reasons for 
Judgment

29th November 
1974

- continued

Although little is to be gained by 
making a meticulous comparison of the two marks 
nevertheless a commonsense comparison has to 
be made bearing in mind that a great body of 
purchasers would be quite unlikely to make 
any kind of careful analysis or comparison 
of the two marks. It is obvious that the 
two marks have the same number of syllables 
and differ from one another by two letters 
only. It is said that the ordinary 
pronunciation of the mark SOLAVOID would be 
with the syllable "SOL" pronounced with a 
short "o" whereas the first syllable of the 
mark POLAROID is normally pronounced with a 
long "o". • This may be so in the case of 
somebody who is prepared to split up the mark 
SOLAVOID into the two words SOL and AVOID 
and is familiar with the word U SOL" in the 
English language. But by no means all of 
purchasers are likely, or indeed capable, of 
so analysing the SOLAVOID mark. Even by 
some sophisticated people the mark SOLAVOID 
could be understood as based on the two words 
SOLAR and VOID. Purchasers of sun- glasses 
in New Zealand must come from a wide range 
of age, social, cultural and ethnic groups. 
We would think it highly probable that a 
considerable percentage of persons would 
pronounce SOLAVOID in cuch a way as to make 
the vowel sounds completely similar to those 
in POLAROID. Some people would very likely 
pronounce POLAROID with a short "o 11 in the 
first syllable. However there are many cases
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in which emphasis has been placed on the 
difference between the two consonants with 
which otherwise similar marks begin. That 
matter must be given proper weight in the 
present case. Some importance from an aural 
point of view must also be attached to the 
consonant "v" in SOLAVOID as compared with 
the consonant n r" in POLAROID. These conson­ 
ants appear in a position in both marks where 
they are likely to receive less emphasis than 
the initial consonants. Because the 
different consonants make a real difference 

to the sound of the two words, we are not 
satisfied that persons with an accurate 
knowledge of the word POLAROID would mistake 
the one word for the other. From a visual 
point of view the marks are different to 
anybody studying them with reasonable care. 
But although the word POLAROID is very well 
known, there must remain a considerable number 
of people to whom it is not so well known. 
To such people, with an imperfect recollection, 
we think there would be a real risk of 
confusion.

(5) Next the question arises as to whether 
there is a real possibility of confusion, on 
the part of a substantial number of buyers, 
not in the sense of their being deceived 
into the belief that the two marks are the 
same but rather on the principle referred to 
by Lord Upjohn in the Bali Trade Mark case 
(1969) R.P.C. lf72 5 1+96 when His Lordship 
said -

"It is not necessary in order to find that 
a mark offends against section 11 to 
prove that there is an actual probability 
of deception leading to a passing off or 
(I add) an infringement action. It 
is sufficient if the result of the 
registration of the mark will be that a 
number of persons will be caused to wonder 
whether it might not be the case that the 
two products come from the same source. 
It is enough if the ordinary person 
entertains a reasonable doubt, but the 
court has to be satisfied not merely 
that there is a possibility of

10

20

30

40
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confusion; it must be satisfied that there is a real tangible danger of 
confusion if the mark which it is sought to register is put on the register. 
And so mutatis mutandis when it is 
sought to expunge a mark."

This principle had been accepted by Romer J". in Jellinck Trade Mark (19^6) 63 R.P.C. 59 p.7^1and reference to that case was also 10 made with apparent approval by Lord Morris of Borth-y-Crest in the Bali Trade Mark case at p.^91.

In the reported cases the evolution of the principle appears to begin with a passage in the judgment of Morton J. in Hack's Application (19>fO) 58 R.P.C. 91, 110. It has been accepted by the High Court of Australia: Southern Cross _Refrigerating Co. v. Toowoomba Foundry Pty. Ltd. (1951+) 9120 C.L.R. 592, 608. As was pointed out in N.Z. Breweries Ltd, v. Heineken's [196*+] 
N.Z.L.R. 115, 133-1!-, 1M , 1^2, the expression 'or cause confusion' was introduced into the relevant sections of the trade mark legisla­ tion in 1938 in the United Kingdom and in many cases not a great deal turns on the changed wording. But the new words may well have been intended to cover the kind of situation struck at by the 'caused to30 wonder' principle. At all events we think that that principle follows both from the authorities to which we have referred and the statutory language itself.

One is here dealing with the case of those purchasers who not only are familiar with the word POLAROID but also associate that word with sunglasses produced by a particular manufacturer. Would any 
significant number of such purchasers, having 40 noticed that the sunglasses they have in mind purchasing are labelled SOLAVOID, 
really seriously wonder whether they come from the same source as POLAROID glasses?
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When both marks have been in use for 
several years, evidence addressed to whether 
or not there has been actual confusion may 
clearly be important, but, as was 
emphasised in this Court in the Steinecker 
case at pp.133. 139 and 1^2, it is ultimately 
for the Court to take the responsibility of 
deciding whether the marks are too close, as 
a matter of personal impression, though 
having regard' to any relevant evidence. . 10 
Here both marks are for sunglasses; they 
have in common the relatively unusual suffix 
"old"; they have the same number of 
syliables; they also have in common the 
letters "ola . The evidence is that all 
POLAROID sunglasses have polarising lenses 
but that most SOLAVOID sunglasses do not and 
tend to be cheaper; on the latter point 
see, for example, the affidavit of Mr D.J. 
Morrison of Wanganui, paragraph 11. 20 
Bearing in mind these similarities and the 
fact that in our view a considerable number 
of buyers might well not analyse SOLAVOID in 
terms of the idea conveyed by SOL-AVOID, 
our strong prima facie impression is that 
there is a real tangible danger that a 
significant number of buyers would be 
caused to wonder whether the two products 
come from the same manufacturer and have 
been differently named because of 30 
differences in lenses, style or price.

The question then becomes whether the 
evidence is sufficient to offset that 
impression. It is true that in the 
numerous affidavits there is no clear 
evidence of an instance of actual confusion 
and that the tenor of the affidavits by 
chemists filed for the respondent is to the 
contrary. But one would not expect 
chemists to be confused. As to the general 40 
public, an important theme appearing from the 
respondent's affidavits is that most people 
select sunglasses because of style or price 
rather than because of the trade mark. We 
refer to the affidavits of Mr D.B. Alien 
of Waitara, para. 12; Mr R.L. Barclay of 
Hawera, para. 12; Mr B. Goldsbury of 
Wanganui; para. 9; Mr D.L. Grant of
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Havelock North, para. 10; Mr E.R. Masson 
of New Plymouth, para. 1M-; and Mr D.J. 
Morrison of Wariganui, para. 10. We infer 
that the case lies in a field where the 
general public is largely indifferent to 
trade marks. That cannot derogate, we 
think, frcm the appellant's statutory right 
to protection for its registered mark or 
from the public importance of preserving the

10 purity of the register. However it does
go a long way towards explaining the absence 
of evidence of actual confusion. In the 
light of this consideration, our prima facie 
impression is not dispelled by the evidence. 
Looking at the matter from a jury point of 
view we cannot escape the conclusion that 
there is a real tangible danger of confusion 
in the sense which we have just discussed. 
We would add that on this particular matter,

20 which we regard as a very important one, we 
have not had the benefit of any views 
expressed by Seattle J. It may be that 
confusion, in the sense of people wondering 
whether goods come from the same source, was 
not particularly emphasised in argument. 
However Mr Gault relied heavily on this 
aspect of confusion in his submissions in 
this Court.

Because of the view which we have just 
30 expressed, and because we also believe there 

to be a probability of confusion on the part 
of persons having an imperfect recollection 
of the word POLAROID, we .are of opinion 
that appellant has established the first 
ground on which the application to expunge 
the entry of the word SOLAVOID was based.

In these circumstances it is unnecessary 
for us to consider a number of further 
submissions which were made by Mr Gault 

40 in respect of the appeal.

There is however the question of the 
overall discretion of the Court to refuse 
to order a mark to be expunged from the 
register. As to this Seattle J. made the 
following comments -
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"If I am wrong in my judgment that there 
is no reasonable probability of 
deception, for myself, I would not 
lightly remove from the Register a mark 
that has, as I find, been in bona fide 
use for approximately five years and 
around which obvious goodwill in 
commerce has been established by 
substantial expenditure. It could be 
in any event that if the mark was 
removed on the grounds of close 
resemblance, a fresh application could 
be based on honest concurrent use 
invoking the unfettered discretion in

10

Having regard to the conclusions at which 
we have arrived in this judgment we are of 
opinion that it would be plainly wrong for us 
to refuse the application in the exercise of 
our discretion. Beattie J. attached weight 20 
to what he regarded as the bona fide use of 
the SOLAVOID mark for approximately five 
years. As earlier recorded the respondent 
began selling sunglasses under the SOLAVOID 
mark in September 1968. It seems likely that 
the registration of that mark was discovered 
by the appellant in the early part of 1969. 
Proceedings for rectification were begun in 
January 1971. This means that there was a 
delay in commencing proceedings of between 18 30 
months and 2 years from the time when the 
appellant first became aware of the 
registration of the SOLAVOID mark. We do 
not know the reasons for this delay but once 
the proceedings were issued the respondent 
elected to continue the use of the SOLAVOID 
mark and we do not think that the user of the 
mark thereafter should militate against the 
exercise of the discretion. As to the period 
leading up to the issue of proceedings it 40 
may well be that respondent acted in good 
faith in the sense that it believed it had a 
mark which was sufficiently distinguishable. 
But it is inconceivable that it was not 
well aware of the POLAROID mark at all 
times, or that "it could not have noticed
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that the two marks had several features in 
common. We think that the respondent must 
have known that it was sailing fairly close 
to the wind. The other matter referred to 
by Beattie J". was the possibility of 
respondent making a fresh application for 
registration based on honest concurrent use. 
Of course an application of that kind could 
not have been made at the time when the 

10 SOLAVOID mark was registered in October 1966, 
At that time there was no concurrent user. 
We understand Beattie J. to have had in 
mind the possibility of respondent now 
making application in the event of the 
SOLAVOID mark being expunged. We do not 
think that the possibility of a successful 
application of that kind is sufficiently 
established to warrant the refusal of the 
present application.

20 In the result the appeal is allowed and 
there will be an order to rectify the 
register of trade marks by expunging there­ 
from the trade mark registered number 
B82513. The. appellant is.-entitled to its 
costs which we fix at $U-00, together with 
disbursements. It will also be entitled to 
costs in the Supreme Court. In that Court 
costs were reserved and may be dealt with 
accordingly.
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No.48
30 FORMAL JUDGMENT OF COURT OF APPEAL Formal Judgment--.•••• of Court 

FRIDAY the 29th day of November 197*f.
• • 29 November 1974 Before the Right Honourable Mr Justice Richmond'

The Right Honourable Mr Justice Woodhouse 
The Right Honourable Mr Justice Cooke

This Notice of Motion of Appeal dated the 
7th day of November 1973 coming on for 
hearing on the 9th and 10th days of 
September 197^ and UPON HEARING Mr Gault 
of Counsel for the appellant and Mr McKay
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In the Court 
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New Zealand

and Mr Williams of Counsel for the 
respondent THIS COURT HEREBY ORDERS AND
DECLARES that the appeal is allowed and 
THIS COURT FURTHER ORDERS that the register 
of trade marks be rectified by expunging 
therefrom the trade mark registered number 
B82513 and doth FURTHER ORDER that the 
respondent pay to the appellant the sum of 
$14-00 for costs together with disbursements 
and doth FURTHER ORDER that the respondent 

29 November 1974 pays the costs in the Supreme Court

No.48

Formal Judgment 
of Court

10

- continued

L.S.

By the Court

«D.V. Jenkin'

Registrar

No. 49

Order of the 
Court granting 
Final Leave to 
Respondent to 
Appeal to 
Her Majesty 
in Council

3rd June 1975

No. >f 9

ORDER OF THE COURT OF APPEAL (WANTING FINAL 
LEAVE TO RESPONDENT TO APPEAL TO 

HER MAJESTY IN COUNCIL.

TUESDAY the 3rd day of June 1975

Before : The Honourable Mr Justice McCarthy
President 20

The Honourable Mr Justice Richmond 
The Honourable Mr Justice Woodhouse

UPON READING the notice of motion for grant 
of final leave to appeal to Her Majesty in 
Council filed herein and the affidavit filed 
in support thereof AND UPON HEARING Mr Turley 
of Counsel for the Respondent and Mr Philpot 
of Counsel for the Plaintiff TEES COURT 
HEREBY ORDERS that the abovenamed Respondent 
be and is hereby granted final leave to 30 
appeal to Her Majesty in Council from the 
judgment of this Honourable Court given 
and made on the 29th day of November

L.S.

By the Court

'D.V. Jenkin1

REGISTRAR
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IN THE PATENT OFFICE. 

NEW ZEALAND.
No. 36281

This is the Certificate of the New 
Zealand Commissioner of Trade Marks 
marked "V.w.B.1" now produced arid 
Shown to WALTER WILLIAM BRACKENRIDGE 
and referred to in his declaratu 
declared S& Wellington the 
day of AVu^ «»>*•/ 1971, 
before mer**

in llif nulirr of the Trade Murks Act 1953 
and the Regulations thereunder;

AND

In the Supreme 
Court of New 
Zealand

Exhibit "W.W.B.1" 
to Affidavit of 
Walter William 
Brackenridge 
swoiin 20th 
January 1971

In l&e mallet of Trade Hark Registration 
in the naae of POLAROID CORPORATION.

Solicitor of the supreme" court o£ 
Nev Zealand

Certificate.

* CONWAY WALTER WADHAM , Commissioner of 
Trade Marks for New Zealand, J&ercb? Ctttif? that FCLA20ID CORPORATION, 
a corporation organised under the laws of the State of Delaware, 
of 317 South State Street, Dover, Delaware, U.S.A., manufacturers, 
were registered under the date of 26 Hay 1940, as proprietors 
of the trade mark POLAROID, a representation of which appears 
below in Class 8 (Schedule III) ucder No.38281 in respect of: 
"composite material comprising suspensions of dichroic needle- 
shaped particles in a light-transmitting medium adapted to be 
used in connection with optical devices such as microscope eye­ 
pieces, glare eliminators, variable density diaphragms, gem 
testers, cameras, lenses, wave retardation plates, microscope!, 
lamps, headlights, wind-shields, stereoscopic implements, sun 
glasses, reading lamps, and other scientific instruments, 
optical goods, raeasuricg and testing instruments, and devices 
for the control of light intensity; microscope eye-pieces, 
glare eliminators, variable density diaphragms, gem testers, 
cameras, lenses, wave retardation plates, microscopes, lampc, 
stereoscopic implements, sun glasses, and other scientific 
instruments, optical poods, measuring and testing Instruments, 
and devices for the control of light intensity, all the foregoing 
goods being goods included in Class 8".

I Further Certify:

(a) thut under the date of 27 March 1952, the address of
tho proprietor wus altered to 730 Main Street, Cambridge, 
Massachusetts, U.S.A.

(b) that undor the date of 19 January 195*, the address
for service woa entered, c/o A.J. Park & Con, Wellington.
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2.

(e) that under the date of 1 August 1936, POLARIZERS (AUSTRALIA) 
PTY. LIMITED, of Collins Bouse, 239 Broadway, Sydney, N.S.W., 
Australia, manufacturers, were registered as users.

(d) that under the date of 7 May 1963, POLAROID OVERSEAS 
CORPORATION, a corporation organised under the laws of 
Liberia, of Fenby House, Shirley Street, Nassau, Bahama 
Islands, manufacturers, were registered as user, la 
respect of microscope eye-pieces, glare eliminators, 
variable density diaphragms, gem testers, cameras, lenses, 
wave retardation platea, microscopes, lamps, stereoscopic 
implements and other scientific instruments, measuring 
and testing instruments, and devices for the control 
of light intensity, all the foregoing goods being goods 
included in Class S.

(•) that under the date of 9 August 1936, POLARIZERS (FRANCE) 
S.A.R.L., a corporation organised under the laws of France, 
of 61/63 Rue Beaubourg, Paris 3e, France, manufacturers, 
were registered as users.

(f) that under the date of 10 August 1956, POLARIZERS (UNITED 
KINGDOM) LIMITED, of 186 Acton Lane, Harlesden, London, 
N.W.10, England, manufacturers, were registered as users.

(g) that under the date of 15 August 1956, POLARIZERS (SOUTH 
AFRICA) LIMITED, of 318 P.E.A.C. Building, 15 de Villiers 
Street, Johannesburg, South Africa, manufacturers, were 
registered as users.

(h) that under the date of 15 February 1965, the registered user 
entry in the name of POLARIZERS (SOUTH AFRICA) LIMITED, of 
Harland House, Loveday Street, Johannesburg, South Africa, 
was varied by restricting the specification of goods to: 
"light-polarizing sunglasses and sungoggles".

(i) that under the date of 18 March 1965, the registered user 
entry in the name of POLARIZERS (UNITED KINGDOM) LIMITED, 
was cancelled.

(J) that under the date of 8 April 1965, the registered user 
entry in the name of POLARIZERS (FRANCE) S.A.R.L., was 
cancelled.

(k) that under the date of 4 May 1965, the registered user
entry in the name of POLARIZERS (AUGTRALIA) FTY. LIMITED, 
was varied by limiting the goods to: lightpolarizing 
sunglasses and sungoggles.

In the Supreme 
Court of New 

Zealand

Exhibit "W.W.B.1" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued



143,

(1) that under the date of 23 August 1963, POLAROID (EUROPA) 
M.V., a corporation organised under the laws of the 
Netherlands, of 33-33 Ansterdam-Z, Holland,' manufacturers, 
were registered as user in respect of all the goods except 
light polarizing sunglasses and sungoggles.

(•) that under the date of 8 August 1968, the registered user 
entry in the name of POLARIZERS (SCUTH AFRICA) LIMITED, 
was cancelled.

(n) that under the date of 19 June 1966, NIPPON POLAROID
KABUSHIKI KAISHA, a corporation organised under the laws 
of Japan, of txiko Building, No.20, Skinbori-oho, Shiba, 
Ifinato-ku, Tokyo, Japan, manufacturers and merchants, 
were'registered as user.

(o) that under the date of 29 Hay 1968, POLAROID AUSTRALIA POT. 
LIMITED, of 11 Small Street, Ultimo, N.S.W., Australia, 
manufacturers and merchants, were registered as user.

(p) that under the date of 7 August 1970, the conditions and 
restrictions of registered use by POLAROID (U.K.) LIMITED 
has been varied as follows:
The trade mark is to be used by the registered user in 
relation to the goods only so long aa the registered 
proprietor owns sufficient share capital of the registered 
user to enable the registered proprietor, directly or 
indirectly, to appoint or elect a majority of the Directors 
of the registered user.

(o.) that under the date of 25 August 1970, the conditions and
restrictions of registered use by NIPPON POLAROID KABUSHIKI 
KAISHA has been varied as follows:

The trade marks are to be used by the Registered user 
only so long as POLAROID CCRPORATICN owns sufficient 
'share capital of the registered user to enable POLAROID 
CORPORATION to appoint or elect a majority of the 
Directors of the registered user.

(r) that the registration of such Trade Hark is current until 
28 Hay 1973, when it may be renewed.

The representation of the Trade Mark referred to above is: 

POLAROID

Iiji the Supreme 
(?ourt of New 

'. Zealand

Exhibit "W.W.B.1' 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

-i continued

GIVEN under my hand and the 
seal of the Patent Office 

•*fii8 23rd day of December 1970.
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"W.W.5.2"
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In the Supreme 
Court of New 

Zealand
IN THE PATENT OFFICE.) 

NEW ZEALAND. <
No. 42821

This is the Certificate of the New 
Zealand Commissioner of Trade Marks 
marked "W.W.B. 2" nov, produced and 
shown to WALTER WILLIAM BRACKENRIDGE 
and referred to in .his declarati.on 
declared,at Wellington the 
day of AXWULMJ^. 1971. 
before mV:

Exhibit M i'/.W.B.2" 
i to Affidavit of

Jn He matter of the Trade Marks Act 1953 Walter
and the Reoulatinnc tturmimW- and the Regulations thereunder.

AND SWOm nnj.i «£Otn

January 1971 
3n t&t nutter of Trade Mark Registration *
in the nsUBe of POLAROID CORFCHATIOM

Solicitor of the Supreme Court 
Nev Zealand

7
/

Certificate.

% CONWAY WALTER WADHAM , Commissioner of

Trade Marks for New Zealand, »wrty Ctrtifp that POLAROID CORPORATION , 
a corporation organised under the laws of the State of Delaware, 
of 730 tain Street, Cambridge, Massachusetts, U.S.A., manufacturers, 
were registered under the date of 29 March 1946, as proprietors 
of the Trade Hark POLAROID, a representation of which appears 
below in Class 9 (Schedule IV) under No. 42821 in respect of 
"composite material comprising suspensions of crystalline. particles 
in a light-transmitting medium adapted to be used in connection 
with optical devices such as microscope eye-pieces, glare 
eliminators, variable density diaphragms, gem testers; viewing 
devices - namely, filters, lenses, eyeglasses and goggles; 
stereoscopic viewers; optical bench elements; camera filters; 
day glasses, sun shields and visors; polariscopes ; variable 
density windows; fixing baths; photographic processing tanks 
and printing rolls".

I Further Certify:

(a) that under the date of 1 August 1956, POLARIZERS 
(AUSTRALIA) PTY. LIKITED, of Collins House, 239 
Broadway, Sydney, N.S.W., Australia, manufacturers, 
were registered as users.

(b) that under the date of 9 August 1956, POLARIZERS
(FRANCE) S.A.R.L., a corporation organised under the 
laws of France, of 61/63 Sue Beaubourg, Paris }e, 
France, manufacturers, were registered as users.

• • • • /
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In the Supreme 
Court of New 
Zealand

(c) that under the date of 10 August 1956, POLARIZERS
(UNITED KINGDOM) LIMITED, of '186 Acton Lane, Harlesden, ' 
London, N.W.10, England, manufacturers, were registered pyMMt "'V "J B
88 user8 ' to Affidavit'of

(d) that under the date of 15 August 1956, POLARIZERS Walter William
(SOUTH AFRICA) LIMITED, of 318 p.E.A.c. Building, Brackenridge
15 de Villiers Street, Johannesburg, South Africa, sworn 90th 
manufacturers, were registered as users. _ 1 Q71

(e) that under the date of 15 February 1965, the registered
user entry in the name of POLARIZERS (SOUTH AFRICA) — continued 
LIMITED, of Harland House, Loveday Street, Johannesburg, 
South Africa, was varied by restricting the specification 
of goods to: "light-polarizing sunglasses and sungoggles".

(f) that under the date of 18 March 1965, the registered
user entry in the name of POLARIZERS (UNITED KINGDOM) 
LIMITED, was cancelled.

(g) that under the date of 7 August 1970, the conditions and 
restrictions of registered use by POLAROID (U.K._) LIMITED 
was varied as follows: 
"The trade mark is to be used by the registered user in
relation to the goods only so long as the registered
proprietor owes sufficient share capital of the
registered user to enable the registered proprietor,
directly or indirectly, to appoint or elect a majority
of the Directors of the registered user.

(h) that under the date of 8 April 1965, the registered
user entry in the naae of POLARIZERS (FRANCE) S.A.R.L. 
was cancelled.

(i) that under the date of 4 L'ay 1965, the registered user
entry in the name of POLARIZERS (AUSTRALIA) PTY. LIMITED, 
has been varied by limiting the goods to: "light- 
polarizing sunglasses and sungoggles".

(J) that under the dete of 23 August 1965, POLAROID
(EUROPA) N.V., a corporation organised under the laws 
of the Netherlands, of 33-35 Amsterdam - Z, Holland, 
manufacturers, were registered as user in respect of 
all the goods except light polarizing sunglasses and 
oungogglee.
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(k) that under the date of 2 May 1967, POLAROID (U.K.) Zealand
LIMITED, of Rosanne House, Wolwyn Garden City, '
Hertfordshire, England, manufacturers, were registered *~""

" user- Exhibit ".V..7.B.2"
(1) that under the date of 8 August 1968 the registered user £o Affidavit Of 

entry in the name of FOLAEIZESS (SOUTH AFRICA) LIMITED, |-ia l ter 'Villiam
was cancelled. Brackenrldge

(m) that under the date of 19 June 1968, NIPPON POLAROID SWOrn 20th
KABUSHIKI KAISHA, a corporation organised under the laws JanuarV 1971
of Japan, of Taiko Building, No.20, Skinbori-cho, Shiba,
Ilinato-Ku, Tokyo, Japan, manufacturers and merchants, ' , . ,. . - continued
were registered as user.

(n) that under the date of 29 May 1968, POLAROID AUSTRALIA PTY. 
LIMITED, of 11 Smail Street, Ultimo, N.S.W., Australia, 
manufacturers and merchants, were registered as user.

(o) that under the date of 25 August 1970, the conditions and
restrictions of registered use by NIPPON POLAROID KABUSHIKI 
KAISHA has been varied as follows:

"The trade marks are to be used by the Registered user 
only so long as POLAROID CORPORATION owns sufficient 
share capital of the registered user to enable POLAROID 
CORPORATION to appoint or elect a majority of the 
Directors of the registered user.

(p) that the registration of such Trade Mark is current until 
29 March 1981, when it may be renewed.

(q) that the Trade Mark Registration has been associated with 
NOB.38281 and 42820.

The representation of the Trade Mark referred to above is:

POLAROID

GIVEN under my hand acd the 
seal of the Patent Office this 
23rd day of December 1970.
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POWROID /"^M 
SUNGLASSES V. ..>/

In the Supreme 
Court of New 

Zealand

Exhibit ".V.','7.3.3" 
to Affidavit of 
'//alter '.Villiam 
Brackenridge sworn 
20th January 1971
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Exhibit "//..7.B.3" 
to Affidavit of 
'.'/alter ;,;illiam 
Brackenridge sworn 
20th January 1971

- continued
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Court of New 
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Exhibit "IV.W.B.411 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971.

This is the brochure narked 
"tf.W.B.4" now produced and shown 
to WALTER WILLIAM BRACkEN'R ID-IE 
and referred to .;.n his declarati 
declared^-flt Wellington this Z.< day of vAs-»^' 
before rife:

Solicitor of the Stipreme Court* 
New Zealand
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Exhibit "W.W.B.411 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

EASY TO
DEMONS! RATE- 
EASY TO SELL
essonfitj' d/;7er<'nce.' unliKe 
o/T/»7Hry sun.i;/.:tsses. :/ipy 
poii'ime light. 
Tim, i j cvsy tfo i 'ivpc^'raff.1 . 
Simply u'ri;s3 tivu Pc'srnid
SUMj.YfiiS /C'/lji?? <<f, ./,"',' iig/Jt
is bl.-.'ckedoui. Si'irp'; 
bu'l dra r,~:3'.ic! I'he te$; proves 
Polaroid s;/.-)-;ia5i,ej L;.K 
a unique cpticjl principle to 
fi/(er o.;f t';b;x'. 
To yoLT CLKifo/iif'-rs. '/MS 
nx.'.ins j/Tn.jyirr.'j .•••;. '\ 'led 
/ifjhl is 5/opfiA'. 'f no.er

greater ay? comlort a"d 
wca/'s t.'i'j mo.st up ;o-d 
lasfii'ori .'ooh.

Use our fr,re ,'f si'/ets on th>> 
co jnft?/* or rnii// r/ie.T7 o'/r w/tri 
occoun/s. 7/7.^ cj'f si.,7 
cor-lorner ̂  in ;j ."lor.-y i.ndaCt 
cis /0/fiirKj'vri (.* c.L'.vc^rtf.'fs at 
t/n' ijj.'t ol tli? sumrri'jr 
season.

REPAIR SERVICES
Pij/j,-u/J SL'rifji'^sses c.;n tie 
easily repaired. i"/?.ise 
forward rc-pjirs to our repair 
coni.vclors. N./T. Oft/c.j/

P.O. Box- 0?40] Ai,\-K/.."id:' 
P.O. Box M76. f.7 = ri:;fcfiurc/).

ivo/7<r/ian.ihip. /n the event 
of c'.iims. sung/asses should 
be forwar'd-.'d to: 
Pol;iri/firs (W^vv Zealand) Ltd.. 
G.P.O. [!ox2591, 
Wellington.
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In the Supreme 
Court of Nev; 

Zealand

Exhibit "IV.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

Swept-back look. Very
LeMans. Very good sellers
lor girls oi all ages.
Particularly flattering 

r to round or lull laces, 
n Black. Mink Brown,

Sapphire Blue, Steel Grey.
52/6 ($5.25)
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Jn the Supreme 
Court of New 

7£eaianci

lixhiblt "i;.V/.;!.4" 
to Afiicavit of
^r-, T -;- .^-r t' ' T 1 "i 1 -,r.-.ii"j.S-<j.i- a -.I J. It-'iii
Br;:-ck.cnxidge 
sworn 20tr; 
January 1971

» , '

\

•>••(•' ''.''• v \ <X
1 .' ' , v••'•:\ l 

'f \
//',.^O

/ \• ./ ^ ,,'//,,....->*'

- continued

;

' • M / 1
i I i i i i, Ova! fraoins snffen 

the Imij'jcl wic'eor 
sngu/tir /af:es. Jusl 
a hint of upweep.

//'j Kf.r,y,-> /?(•</, Mystic Rose, 
/'/ G'finamo.1.

52/6(55.25;
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In the Supreme 
Court of New

Exhibit "iV.i'J.,.i.4" 
to Affidavit of 
Walter V/illiar. 
Bracker.ridgc 
&v;orn 20th 
January 1971

- continued

555A
A proven best seller, 
featuring contoured front 
styling that fbtters 
every shape o.' luce. 
Black, Honey Brown, 
Taupe, Pacific. F'earl. 
52/6 ($5.25;
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Court of New 

Zealand

Exidbit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

«'? C/-X
Vi ^" \:

Popular so/t/y contoured
sh.ipo, especitil/y flattering
to petite features.
Black, Kenya Red. Mystic Rose,
Taupe, Pacific Pearl.
52/6 ($5.25)
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Court of New 
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Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Drackenridge 
sworn 20th 
January 1971

- continued

ir
V..

"ateaasftX'

Afjood. versa li/c 
shape. Understated. 
Conservative. Confident. 
Typica/ male qua/ities. 
B/ack, Honey Brown, 
CharGroy. 
52/6 ($5.25)
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In the Supreme 
Court of New 
Zealand

Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

918
A straight man.1 
Decisive. Mjkes quick, 
firm decisions. Instinct 
will direct him lo 
this style. The line 
Irom car to ear will 
appeal lo him and. 
confidentially, lo her. 
Blacfc, Char Grey, Brunol. 
52/6 ($5.25)
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In the Supreme 
Court of New 

Zealand

Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

960A
No wonder this style is a 
steady top seller with 
all ages. Just look at 
the popularity points. 
Rather intellectual look. 
Extremely flattering to 
most lace shapes. 
Extremely comfortable. 
Decisively male. 
Black, Honey Brown, 
Char Grey. 
52/6 ($5.25)
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In the Supreme 
Court of New 

Zealand

Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

The typical executive look. 
Plastic temples. 
Black, Honey Brown, 
Char Grey. 
52/6 ($5.25)
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In the Supreme 
Court of New 
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Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

677
For the girl who'd look 
good gracing the social 
pages. High-fashion 
wrap-around frames with 
blend-in temples. 
Classic Black, Ivory. 
49/6 ($4.95)
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In the Supreme 
Court of New 
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Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

^r^gHSSSS-"*-*"-*-

738
New.' The full wrap-around. 
The first true wrap. 
Essential features of its 
ski-country ancestor, in 
/act for the first time 
(and in keeping with '68 
fashion). Universal frames 
lor men or women. 
Black, Ivory. 
49/6 ($4.95)
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Court of New 
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Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

• continued

C/ip-dnsty/e. Gold-filled 
mount. Styled for men's 
spectacle frames. Clip-on 
Polaroid sunglasses to 
convert ordinary spectacles. 
37/-($3.70)
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Court of New 

Zealand

Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

C//'p-on style.. Gold-filled 
mount. Styled for ladies' 
spectacle frames. 
37/• (93.70)
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Court of New 
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Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

we:^

171
Clip-on style. Gold-filled 
mount. Styled to fit all 
types o1 men's spectacles, 
especially the larger 
library frames. 
37/- &3.70)
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Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

939
Aviation sty/ing with Zylo 
brow bar trim. Hockey 
temples. Frame in gold plate 
with adjustable nose pads. 
59/6 ($5.95)
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Court of New 
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Exhibit ",'J.W.B.4" 
to Affidavit of 
Walter William 
Hrackenridge 
sworn 20th 
January 1971

• continued

445M
I New base curve to lenses 

accentuates true wrap­ 
around effect. Feather/ight. 
Gold plate. Hockey temples. 
Long-life, spring-bar mount. 
59/6 ($5.95)
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Court of New 
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Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

• continued

:-*ij "> -
445L
Feminine gender of 445M. 
Smaller, slinkier lenses. 
Same honest curve. Same 
hockey temples, spring-bar 
mount and gold plate. 
59/6 ($5.95)
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In the Supreme 
Court of New 
Zealand

Exhibit "W.W.B.4" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

• continued

^o/aroid is the registered l>arfc> Mark of Polai <icf Corporation, Cambridge, Mass., U.S.A. .•
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look al these peeperi Ever 
anything iwtm)i«t> TSei* arw 

sunglauei '67-the wn- 
with rhe high vokaoB loot 

ipnaking, PoU«o«d iwn- 
haw ttanwprool lemei that 

^_ _ _B Ughl. hirer out glar*. give 
you complete ey« protection. Which 

/* translated means you get (he fun and
«y«) don't get rhe sun. 

Avwtable from pom CKemn*, Opto- 
ntetriit or Opt«c*n

NEW 
VIEW 
FROM THE 
WORLD 
OF OP
POLAROID
sunglasses

Exhibit "W.W.B.5" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

Ifff
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•WW.B5" •

\ a
\ ' 4

^WONDERED 
• •) WHERE 
ALL YOUR 
FRIENDS 
WERE 

LATELY?
*/'r* all i

Pardon us, but roaUy, you're 
way out behind the *ln' crowd 
Take oH righr away and piclt a 
pair at Polaroid umglnMS. 
Evcitmg ihapoi, enoiK colowl 
Polaroid sungUtt*! hav« 
ihaHerpreol IVIMS thai poUi- 
tra light, Mlor out glare, Qiv* 
you eompUt* ey« pratnctton. 
So your tyn (ind • fnend, too. 
Ava.labU from your Owmit. 
Ootomotrnl o» Optician

x-f1 » sunglasses

Exhibit "W.W.B.5" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

• continued

1M
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POLAROID 
SUNGLASSES y 
MOMNG IN 

ONAWDE 
FRONT,

Hflfc tfiey come... the now Pol-noid vinfj!,ivr". on 
lli« people who »ie up lo (heir. eye'. In Li-.tnoa ,' 
You only have lo look al ifie dating no* idop^-, 
»nd cool cofouis. Mow glarnoirr ond romplnie «/9 
ptotcclion go logciher Col bohmd (he iluil»r piool 
Polaroid lcn-,es lliol polonze light, li'ie' out glore. 
Sufround yo'jr'joll witti the nc'// bold stylmr) Slorl moving 
in Polaroid i'jnyl.i-,-, cucloi now AvdiUbls Iron /ou 
Ch»min,Optomeiniior Opiicion

In the Supreme 
Court of New 
Zealand

Exhibit "W.W.B.5" 
to Affidavit of 
Walter William 
.Brackenridge 
'sworn 20th 
January 1931

- continued

Tine*.
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*.*& m--

i gi«»es with the high voltage look. 
\ OPticalfy ipcaking. PoUroid sun- 
\ glaiies have shatterproof lentet thar 
4' polariio light, Mier out gl«e, give 

1 you complete «y« protection. Which 
/' transl«ted moani you gel me tun and 

your eyes don't get the sun. 
Available from your Own**, Opro- 
rnetriit or Optician

NEW 
VIEW 
ROM THE 
WORLD 
OF OP

Exhibit "W.W.B.S" 
to Affidavit of 
Walter William
•Brackenridge 
sworn 20th 
January 1971

- continued

i- .4* .->, ' •-,, - .. j... •-. «...'.-^.ir
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Exhibit "W.W.B.5" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

^WONDERED 
•..} WHERE 

Jl ALL YOUR 
FRIENDS 
WERE 

LATELY?
- They're all those fascinating 
H people behind the new Pola-

Pardon us. but really, you're 
way out beh>nd the 'In* crowd. 
Take oil right away and pick a 
pair of Polaroid sunglasses. 
Exciting -.hapos, exotic colours. 
Polaroid sunglasses have 
shatterproof Icnsns that polat- 
ite light, lihcr out glare, give 
you complete eye protectioii. 
Jo your eyes Imd a Inend, loo 
Available from your Chemist. 
Optometrist or Optician

POLAROID
S*'* sunglasses
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i •/ :^ it-- • x .'""' IWONDERED 
Wi'•''&•}. -^^..JLALLYDUR

FRIENDS 
WERE 

LATELY?

In the Supreme 
Court of New 

Zealand

Exhibit "W.W.B.5" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

• continued

They're all those Fascinating 
people behind the new Pola­ 
roid sunglasses! 
Pardon us, but realt/, you ro 
way out behind the 'In' crowd 
Take off right away and pick a 
pair of Polaroid sunglasses. 
Exciting shapes, e«otic colours. 
Polaroid sunglasses have 
shatterproof lenses that polar- 
i/o light, filter out glar», gi<« 
you complete eye protection, 
io your e/os find a friend, loa 
Avjiljblc Irom your ChemiJ, 
Optometrist or Optician

POLAROID
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Jf »^Jj BHE3BBE?sS rfiy^k^ ^.^-ffiffifTiVB tt'mt K«nir md Athrnt.

Hiatof//rtw<t!it>!r,t>iii'?ktttnun'siijre!

The 19t'9 crowd of Polaroid sunglasses 
has vrived. Oulr.iccous Ilirls the kjl ot 
them. Polaroid sung'jss« Inn with 
fashion, with the contours o! your face. 
Even the colours pay compliments 
galore to your skin and hair toning. Cer­ 
tainly, Polaroid sunglasses are blitant 
the way Uiey attract your opposil*
(SKlStl),.»«.

One p'ace Polaroid sunglasses Or^w the 
line mil »y NO. Than to the lun'i 
Itire t Slullriproot Polneid lenMI 
•elirlte ll|ht, Mter tut I'm.

®> \ LOOK 
~ FOR THIS 

TAG!

Exhiiiit "W.W.B.6" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971.
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POLAROID sunglasses presentITT] IT rrn nnprr^'LJ LJ i-i U LL.LJ LJKSi* U vZy

Exhibit "W.W.B.6" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

• continued

POLAROID sunglasses
Flirt with everything but the sun's glare!

ftow shapes that flirt with fashion, with the :>hapo of your face, your skin toning.
your hair colouring Flirty lashion yes, but the lunction is serious. >-•••'.:. ^.1 

Sfwtttrprool Polaroid lenses polari/f> light, filter out Rl.ire. really piolfrctyoijr \ •_• 
em from the »un'i glare. Buy lightweight Polaroid iunglasses today Irom >,- 

jraur iwarest chemnt, optician, or optometrist. - .

A THIS TEST 
~-fl IS YOUR 

..^Zi GUARANTEE
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ITLBKTS'
Hen to fart with cteryt/itngtajt trie sun'sgurt!

The 1968 crowd of Polaroid sunglasses 
has arrived. Outrageous flirts the lot of 
them, Polaroid sunglasses flirt with 
fashion, with the contours of your face. 
Even the colours pay compliments 
galore to your skin and hair toning. Cer­ 
tainly, Polaroid sunglasses are blatant 
the way they attract your opposite 
(ssusn)....»«.

One slice Polarairt innelasiei ditw tht 
lint ind M| NO inn's 13 Iht wn'l 
|l»t ! Shilleipiral PoUioiit Itnul 
pXlrin hfM. lillti lilt |l»i

FOR THIS 
TAG ,

Exhibit "W.W.B.6" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

'?*?
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In the Supreme 
Court of New 

Zealand

POLAROID sunglasses present

POLAROID sunglasses
Flirt with everything but the sun's glarel

NM shapes that flirt with fashion, with Iho shape of yc jr face, your skin toning, / mmui 
your hair colouring. Flifty fashion yes, tat the fund w is serious. •— — — 

Slujtterprool Polaroid lenses polarliHic'tt. (liter out ?!,»e. rcaii/ prolocly.ur, .
Wnlramlh* tun's (lira. Buy li(litwe: ghl Pohrc d wngljucs today Irom 

your nearest chemist, opticun, or optometrist

THIS TEST 
IS YOUR 
GUARANTEE

Exhibit "W.W.B.6" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued

3(J THi DOMINION SUNDAY TIMO, OCTOMK 29, l«(l.
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In the Supreme 
Court of New 
Zealand

>M . lui.l l« -OTMtlll-.- "trial family :*•!*••.
'"5 II

,-•777'":"' ' W\'**w.- .- ' i j l
£%#3$P • • :&X$ 'pi-*,~* ^n-i.v/i
">—. • . . - _^~, ' >/»i-f. . 1

^ - ' ~^t}^/\ Jf, : ^ _

POLAROID
SUNCtASStS ofi >-'|f

fLBRTS'
Hat to flirt mlti ear, *> 17 M;*t SIM'S p'j&

9*7.

The 1968 crowd ol Poljroicl 
has arrived. Outrageous liiit; ihc lot ol 
them. Polaroid Sii-yljjscs flirt with 
fashion, with the contour-; of your lacs. 
Even the colours pay compliments 
galori to your skin and tuiir loning. Ctr- 
Uinly, Polaroid sungMsSK are blatant 
the way they atlrjcl your opposite

One plice Poliroid nin^iinsef draw the 
line antf siy NO iti.ii i ti th^ tun'i 
I'a'e! Shitieiproof p.ijr8(a lensei •v.i ,, itlarln li|ht, filler out flirt.

Exhibit "W.W.B.6W 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

- continued
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\ 
V 
\

SOLAVOID
sunglasses have genuine polarised 
glass lenses. They selectively absorb 
glare light reflected from horizontal 
surfaces I.e. roadways, water, pave­ 
ment, sand and snow.

SOLAVOID
Matched replacement lenses. Should 
you break I lens new ones are easily 
obtained through any Solavoid 
stockist.

Solavoid sunglasses are researched to provide the 
comfort and protection your eyes deserve. ^

SOLAVOID
polar glass lenses re-establish the 
natural balance of normal light inten­ 
sifies and restore colour fidelity. Un­ 
like plastic, they're resistant to 
scratching.

SOLAVOID
frames are barrel polished then hand 
finished to eliminate rough edges. 
Reinforced temples retain shape.

f

In the Supreme 
Court of New 

Zealand

Exhibit "W.W.B.7" 
to Affidavit of 
Walter William 
Brackenridge 
sworn 20th 
January 1971

1 r/

I

t':

Note; The actual articles were exhibited to this 
Affidavit - this is a reproduction from a 
photograph
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In the Supreme 
Court of New 

Zealand

Exhibit "A" to 
Third Affidavit of 
Walter William 
Brackenridge 
sworn 26th 
February 1973.

"

_ "/r
r5^S"5?5ws
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In the Supreme 
Court of New 

Zealand

Exhibit "Ef to 
Third Affidavit of 
Walter William 
Brackenridge 
sworn 26th 
February 1973
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In the 
Court of New 

Zealand

Exhibit "C" to 
Third Affidavit of 
Walter William 
Brackenridge 
sworn 26th 
February 1973

This envelope contains the vinyl pouch 
tor sunglasses marked "C" now produced 
to WALTER WILLIAM BRACKENFIDGE and 
referred to in his.annexed affidavit 
sworn,.»£ AAf^<-'-r fcA^ this JJA day 
of -iZ^^_ 19> 3 , " °"y 
before mat f

* Solicitor or the Supremo Court of 
New Zealand
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This ia the envelope marked 
"ELW/1" now produced and shown 
to ERNEST LESLIE WATSON and 
referred to in hin affidavit 
SWORN at Auckland this £c lu 
day of ./WW^t-". 1972* 
Before «e.

In the Supreme
Court of New

Zealand

Exhibit "Elw/1" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

A Solicitor of the Supreme 
Court of New Zealand.
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In the Supreme 
Court of New 

Zealand

VOID!INTERNATIONAL LTD.
25 RUTLAND STREET 
AUCKLAND, NEW ZEALAND

iinaiAMi
"IOIAVOID- 

»UC(IAND

FHONI174.JM
to. io> tut
AUCKLAND I

DISTRIBUTORS OF FASHION SUNGLASSES

Dear Sirs, "SOLAVOID" Newsletter October 31, 1969

We thank you for your support in the establishment of this relatively new brand 
name on the New Zealand market.
We have set out to gain your confidence-by offering a range of sunglasses which we 
believe Is unequalled for variety, up to data fashion styling, quality and value.

RADIO ADVERTISING:
To encourage your further efforts In promoting "SOLAVOID" Sunglasses, we have 
contracted with the N.Z.B.C. to advertise "SOLAVOID" Polarglass through the 
following commerlcal stations at the time and dates listed below. These, you will 
note, differ from area to area. On each of the day? listed, repeated "SOLAVOID" 
commercials will attract the listener's attention and Interest. Each day a minimum 
of TEN^spots will be broadcast to obtain the desired level of saturation. Details 
are:

Saturdays from November 1 to 22.
Saturdays from November 1 to 22. 
Wednesdays from November S to 26.
Saturdays from November I to 29.
Saturdays from November 1 to 29.
Saturdays from November 1 to 29.
Saturdays from November 29 to January 3.
Saturdays from November 1 to 29.
Saturdays from November 1 to 29.

We are advising you of this promotion so that you will be able to co-ordinate your 
own display to the best advantage. Please note the dates carefully and we take 
the opportunity of wishing you a most successful sunglass selling season.

DELIVERIES:
We take this opportunity to apologise for delivery delays on the SV700 Series and 
"Double-0" Sunglasses which have been largely due to failure of overseas 1 suppliers 
to keep to schedule. Polarglass supplies have been given priority because of the 
radio advertising campaign and a part, delivery at least should be 1n your hands by 
now. We are beginning deliveries of "Double-0" in approximately 7 days and will 
complete SV700 Series during November.
RE-ORDERING:
Attached Is a set of leaflets and order forms covering all models of sunglasses and 
accessories that are available for delivery ex stock during November. Please note 
that we cannot accept any further orders for "Double-0".

Yours faithfully, 
E. L. WATSON 

• D'i rector
SOLAVOID INTERNATIONAL LTDEncU ——""—"" "— ———"~

AUCKLAND:

ROTORUA:
NAPIER:
NEW PLYMOUTH:
NELSON:
CHRISTCHURCH:
DUNEDIN:

1ZB
1ZM

1ZC
2ZC
2ZP
2ZN
3ZB
4ZB

2pm -
(9am -
(2pm -

2pm -
9am -
9am -
9am -
9am -
9am -

7.30pm
2pm
7.30pm
7.30pm
2pm
2pm
2pm
2pm
2pm

Exhibit "EUW 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972.
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AVOID | INTERNATIONAL LTD.
25 RUTLAND STREET 
AUCKLAND, NEW ZEALAND

TILIelAMI

•toiAvoio"
AUCKIANS

rHONI 374-111 
t.O, «OX »>!» 

AWCKIAND I

DISTRIBUTORS OF FASHION SUNGLASSES
2l» March 1969

In the Supreme 
Court of New 

Zealand

Exhibit "ELW 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

.- continued

We introduce ouraelvea aa excluaire He* Zealand representatives 
of leading sunglass manufacturers in France, Italy and Japan.

Our comprehensive range is marketed and promoted under the 
• registered trade name "SOLAV01D" and consist* oft

(1) Sunglasses and clipons for men and women selected from the 
lateat overseas styles,

(2) Poach and button-over sunglass casts. 

(J) "SUN-SWINGED" sunglass holders.

(%) "OPT-OFF" and "BANMIST" lens cleaner* and demistera.
"
We provide a prompt matched replacement lena service on all 

our sunglasses through!
Veso Sunglass Manufacturers 
26 Killarney Ave 
Torbay 
Auckland 10

Our terms of business are payment in full by 20th month 
following invoice, qualifying for 2j£ cash discount. Postage or 
freight is free.

We offer you the following items for delivery August/September 
1969 and invite you to complete the attached order sheet which, as 
supplies are limited, should be returned to us without delay.

Tours faithfully,
SOLAVOID INTEBHATIOHAL LTD.

O.A.TORSTTH 
Sales Director

(tool.)
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Following the latest fashion trend we Introduce 
this large roundeye sunglass.

The optical quality frame Is manufactured from sheet 
plastic (not injection moulded) and fitted with the high­ 
est quality metal joints and reinforced temples.

Glass lenses In the latest pale cosmetic tints of Blue, 
Tan, ROM and Grey are an additional feature.

ORDER 1 FORM
TO: Solwoid International Limited, 

P.O. Box 6339,

i

CryiW

BrawiAmbir

(Ifwyl
Colour 
BU<* 
Crymt 
OfMnAmbtr

SutgnM 

M.M

In the Supreme 
Court of New 

Zealand

Exhibit "Em 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued
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•-•'1
DELUXE SUNGLASSES 

WITH METAL HINGES AND REINFORCED SIDE*
Complttt whn brand* poucft MM Md poferMi. M>Mf Mckm en PcU»«lm iwtfrlt.

CLIP OVERS wiTHCH.39 HARD SCRATCH RESISTANT PLASTIC LENSES - CASEDtV.MI WMmVupMvliMN Onr.lmml

In the Supreme 
Court of New 
Zealand

Exhibit "EIW 2"! 
to Affidavit of| 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued

DiltribKtad by SO LA VOID INTERNATIONAL LTD. P.O. Box «32*
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r~
International

9 00 
series

In the Supreme 
Court of New 
Zealand

|*J Exhibit "ELW 2" 
Llu< to Affidavit of 

Ernest Leslie 
Watson sworn

de luxe 30th March i°72 
COllectiOR continued

sv

v_y V-^s ^-,
• \ \^'-
\ i^w-

\ ' _..-•- \~~~~
\ •!•••'* "'^ ; '

SUGGESTED RETAIL

CR39 Grey Brown S 7.50

CR39 Rllnbow S 8.2S 
Pointed Glra $11.25

^/ ';A\.^$
: V^^'^T/f

ft. ~-- f <8$\'\\<&

f" ;#/£. ' v* \1 i «•• > • V
-'•T, ii-vA 

• , v • • #
V\v / '

.'•' « 
j*^ ' Ki ^ '•'•,'v ; "•' " "•*»>

V ''•• •••"/ ' \\

FRAME COLOURS LENS TINTS

Blue Ceris. ......................... CR39 RiMmw (Pink Bkit). . .
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In the Supreme 
Court of New 
Zealand

AH frames In this range are manufactured from sheet 
material (hence colour variety) and are fitted with 
highest quality joints and temple reinforcing, ensuring 

epeetade frame quality.

VEflOAL

BROWN 
SMOKE

BROWN 
WOOD

FOR EYE COMFORT
We offer two types of optically correct tanas.

CR 39 FORMULA 5
These lenses aa worn by the Apollo Astronauts, are 
manufactured of scratch resistant, shatterproof safety 
material, distortion free, giving highest optical
quality.

POLARISED GLASS
Each tans b manufactured of two six base ground and 
poUihad piano lamti with a polarisad element 
laminatsd betwean. Thtsa lansas off«r tha advantage 
of full Polarising-the filtarlng of spacularly refl«ct«d 
glara from plana surfaces, auch as watar, roads. 
•lc.-also being manufacturad of ojan do not scratch 
as readily as polarised plastic.

—Exhibit "ELW 2" 
to Affidavit of 
Ernest Leslie

.-.Watson sworn 
3Qth March 1972
-i continued
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In the Supreme 
Court of New 

Zealand

svgosSUGGESTED RETAIL S 7.50 FRAME COLOUR 

Apollo Gold .....

LENS TINTS 

. CUM Grey, Brown, BhM.Orangt

Exhibit "ELW 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued

SUGGESTED RETAIL 

JJ V CR39 Grey, Brown S 7.50

k Cn39 Rainbow 

I PoliriMd Qlw

S 825 
S11 25

FRAME COLOURS

Gray Pink,
Honey Brown, Trans Lilac . 
Tram Blue, Apollo Gold ., 
Grey Pink, Green Mottled . 
Honey Brown. Tram Lilac.

LENS TINTS

CR39 Grey..........

.CR39 Rainbow K 
. PolariiedGleuGrev .. 
. PotelMd Olm Brown .

SUGGESTED RETAIL

S 7 50 

SM.2S

FRAME COLOURS LENS TINTS

Honey Brown, Honiy Blond Apollo Gold
Green Mottled, Brown Smokt........... CB39 Brown ...

Honey Brown, Homy Bloral Poltriwl Olm 
Grwn Mottltd, Brown Smoke......,.,
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In the Supreme 
Court of New 

Zealand

SUGGESTED RETAIL 

CR3I t 7.80 

PoUriwd GliM SlfJS

FRAME COLOURS LENS TINTS
Verdal ............................. CR39Gr«v .........
Brown Snrak*. Homy Blond............ CR39 Brawn........
Vwdrt............................. PotariHdGUnGrey ..
Brown Smakt, Homy Blond ........... PoMMd OlM Brown .

Exhibit "ELW 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued
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In the supreme 
Court of New 

Zealand

, Exhibit "EDV 2" 
; to Affidavit of

Ernest Leslie 
.' Watson sworn 

! 30th March 1972

1 - continued

SUGGESTED RETAIL

» 7.60

FRAME COLOURS LENS TINTS
Brownwood ...................... CRMGrtyHorny Brown ...................... CR39Brown.

X^m

All models art supplied hi • gussttted tlip-ln c
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j|[l!!''SOLJ!VOIDSOUVOID
"... •UNOl*«5«llUNCl.sst. After numerous requostt we igiin offer * 

sunglass display stand especially designed for 
the purpose.

NOTE THESE FEATURES

\. Ltu WKI than tm St«nd«rd 'A' fr«n< tvpt. 
Olimniioni Htighl 72" Width 23"

2. HoMllttpfecn.

3. Eich unglau indnkhiltlv dilpUyrt thowMf frvn* 
•nd ltn> cokxir to rtvanugr Now whitt bKkground.

4. EMOf ramov»l«ndrq>laceniiftto(iufi«l«inontund 
l.l. no fMid to lok) templn.

6. T wo mirror. 1 9" K 6".

t. BMktt for ipoctaclf cnes or childrtn's Mnglasitf.

7. Eiiily moved on two ciitori with ont loot for ittbillty.

a Thf moving lection if tlniihed In tllnr, th« bm «nd 
bnktt In tatack pintle coiud.

9. GulfMtMd agiinit liulty workminthip. 

ia ThiitundnifelbtridMvouitthtwbildijidprioiol

In the Supreme 
Court of New 

Zealand

Exhibit "ELW 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th. March 1972
- continued

Oilmry will bt made to coincide wlih the 
•rrkril of mxt mion'i lunglnwi

. SBlfllfBIO IBTEBUIIIBAl in.
AUCKLAND 705 Rosebank Rd. Avondale, Auckland. AVONDALE
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In the Supreme 
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aiongiasses
WITH METAL HINGES AND REINFORCED SIDES

. •>.''

• . t^ttie- >_ •s^jam. _»j nnii" >tMit—--tkj
Available with CR39 Optical Plastic Lansn and Polarised Glass L«n«M

ri

SV705

SV701CK 

IVDBCII

IW04CR Mn'HKul

atoek 

mdital OptM Ptelte LIMI JJUi.jM,

Opileri MHIM Lmn JJUJ..^^, *•» "• *"

lop Owk* Ptelk UnM *'*'* Or« l.JO 4JO «•"•«• prowl n

OptW nnW Urun J£jjJ,, a™* Ol" ll20 *J8

dm IM IM 

Cm IM MO 

Om IM IJO

MlMfyAiigMt/Octefeir.'

H^,t^

IVTmcD

8VT02 Wonwi'l HMultf Ihipl^tipinffend p

•Mi ann*< pond) >MI ml ponrwm Mtof lMi»

Exhibit "ELW 2" 
!to Affidavit of 
'Ernest Leslie 
Watson sworn 
30th fflarch 1972

continued



195 In the Supreme 
Court of New 
Zealand

Exhibit "ELW 2" 
to Affidavit of 
'Ernest Leslie 
Walters sworn 
jSOth March 1972
i

|* continued

SUNGLASSES
and 

ACCESSORIES

Modil
POLARISED PLASTIC CLIPOVERS - CASED PRICES 

Ducription Lmi Tints WhotoMlt Sutgnttdnttail
SV261 Men's-Large
SV262 Universal-Small
SV263 Women'. Upswept
SV264 MenVLarge Flip up

Grey-Brown 2.65 3.95
Grey-Brown 2.65 3.95
Grey-Brown 2.65 3.95
Grey only 2.95 4.45

Delivery August/October. 1971



196. In the Supreme 
Court of New 

Zealand

,. T - ......... -, r.-.———, .

FRAME: Thew quality, robust frames an manufactured by one of trw 
'world'! Itading spectacle frame manufacturer*. 

LENSES: Optical glad

CASES: SVSSO-Tough polypropylene map lid en* 
SV861-StMl. Button ovar caaa

Whotasela Suggested Retail 
PRICE: 4.76 7.15 (can ineknivt)

DELIVERY: October/November. 1971.

"Exhibit "ELW 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
36th March 1972

t

-,continued
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accessories:
SV415

SV409 SV411

™v-.
<J?%f \

•^TTT^^

€F^?r
u-.,..-«^*.i,J^. ii .T , j

SV412
CASH

•V4M
•vm
IV41I 
SV4IJ
•V413
•V4I4 
1V4H

SV413

Foim, Slip In. lir^ tin
t«tm. Slip In, L^rpi riM with
•Ml, lunon IMT -PACIFtC'
Slip in. Smell«», bound «dgM
Slip in, imdkMn H», Mltft pookif dip Avorttd
Vinyl SpicnpwrM Anomd
fotvpropyloni, Snip IW "ATLAB"

lun IPH mftnlnfl rwekMI HI 
MhMud bliMk PKU

ABoMcotaun .91
A«omd eoloun .33
Amxwdcolaun .4B

.S3

.79 

.40

•7.30

•400

A*orMWI*it 110.00 
loloon, nMiim nrardtll]

SV414

JJ
M

.a
M 

1.11

Dttivury Auquit/OctotMT. 1071

fl!V'iiJr}W^lt ;«?ET?;>AT;t,'<Hr;/

In the supreme 
Court of New 
Zealand

Exhibit "Em 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued
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In the Supreme 
Court of New 

Zealand

Order Form
ADDRESS ___ .................. _____

__ ________ ...................... ___ ....... ___ No. (If myl _______
rtaaee iupply tht following Hems hi accordance with yew 

offer end turn of bullnm.

SUNGLASSES | FRAME/LENS COLOUR

Model

SV70)
SV702 •
SV703
SV704
SV705

SV702
SV703
SV706

SV8SO
SV85I

CLIPOVERS
SV261
SV262
SV263
SV264

Black 
Airey
^^

Gold
Gold

Brown Black 
ASrown /brown
^x-*" ̂ ^

(cased)
(cased)
(cased)

/grey
/grey

/Brown
/brown

POLARISED PLASTIC Gray Brown

s^'

ACCESSORIES
SV408
SV409
SV411
SV412
SV413
SV414
SV415

OPT-OFF

BAN-MIST
SUNSWINGERS

SHp-in cases - large assorted colour
Slip-in cases - with gusset assorted colour
Steel, Button over. "PACIFIC" cases assorted colour
Slip-in cases - small, bound edges assorted colour
Slip-incases - medium, clip assorted colour
Vinyl Spectapursa
Polypropylene "ATLAS"

assorted colours
cases essorted colours

Lent Cleaner, 20 sachets per display card
Lens Cleaner, 12 bottles per display card
Sunglass holders, 12 packs per display card

Tottl 
Oty.

WHOLESALE PRICES 

Per Unit

2.95 CR39
2.9S CR39
3.20 CR39
3.20 CR39
3.20 CR39

5.65 Polarised glass
5.65 Polarised glass
5.65 Polarised glass

4.75 Optical glass
4.75 Optical glass

2.65 leased)
2.65 (cased)
2.65 (cased)
2.9S (cased)

.21

.33

.45

.35

.63

.75

.40

7 JO per card
4.00 per card

10.00 per card

Exhibit ELW 2" 
to Affidavit of

est Leslie 
W< its on sworn 
3()th March 1972

continued

To: SOLAVOID INTERNATIONAL LIMITED 
P.O. BOX AVONDALE 19-129 
AUCKLAND

DELIVERY: AUGUST/NOVEMBER. 1971.

SIGNATURE:.
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In the Supreme 
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After numerous requests we can now offer 
• sunglass display stand especially designed for 
the purpose.

NOTE THESE FEATURES

1. Less ipaet than trw Standard 'A' framt typt. 
Dtmensiom Haight 72" Width 23"

2. Holds 112 pieces.

3. Each tunglan Individually displayed showing frame 
end Itns colour to advantage. Note white background.

4. Ease of removal and replacement of sunglasses on stand 
I.e. no need to fold temples.

5. Two mirrors 19" x V\

6. Basket for spectacle cases or children's sunglasses.

7. Easily moved on two castors with one foot for stability.'

8. The moving section is finished in BeiJilhe base and 
basket in black plastic coated.

9. Guaranteed against faulty workmenship.

10. This stend is delivered to you at the subsidised price of 
$70 each.

.J

Delivery can be made early September to cotnckle with the 
arrival of next seawn's sunglasses.

For your convenience and to ensure early delivery, we attach 
en order slip:

iHlil-SOUVOIOSOUVOID
" fc i aUNOlAXSIflUNCHst.s
•*""_ — ;* _ • r- .Ivt

; 1

^^i'- -•• u^ir
fciX»j'":;« i-v)-". 
W-.--^^Ht

ORDER FORM

TO: SdtvoW Intemetlonel Ltd 

P.O. Box 6329 

Auckland. 

Box 366 Wftn. Box 228* Cheh.

FROM: Name ... 

Address

Signature.

Exhibit "EDY 2" 
to Affidavit of 
Ernest Leslie 
Walters sworn 
30th March 1972

- continued

Order No: (It any)
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In the Supreme 
Court of New 
Zealand

To: Solavoid International Ltd., 
P.O. Box 6329, Auckland.

FROM: Name: ... 

Address:

ORDER NO. (if any)....
Signed

Exhibit "ELW 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued

SERIES

Quantity

SV 901 Men's Assorted frame & lens colours. Cased at $4.95

SV902 Men's " " " " " at $5.45

SV903 Women's " " " " " at $4.95

SV904 Women's " " " " " at $4.95

SV905 Women's " " " " " at $4.95

N.B. We are very proud to be able to offer this exceptional 
range, but would like to draw your attention to the 
masterpiece of the collection, SV 905 'Heatwave'. The 
colour 'Apollo Gold* with its hammered texture 
complimenu the latest in sunglass fashion design.
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nternational Ltd.
introduce their

nigh fashion sunglass range of five models

SV903 SV904

All models are manufactured from sheet material, are fitted 
with CR 39 (Formula 5) lenses to ensure the highest optical 
quality, and are supplied with a slip-in gussetted case.

In the Supreme 
Court of Mew 

Zealand

Exhibif'ELW 2" 
to Affidavit c 
Ernest Leslie 
Watson sworn 
30th March I9"i

- continued

Model Number

SV901 Men's

SV902 Men's

SV903 Women's

SV904 Women's

SV905 Women's
'Heatwave'

Wpftt'W i.-. <•-.**• -*:.;~^,.^J^ti

Frame Colours

Amber Verde
Tofuma
Havana
Brown wood
Striped Pink
Striped Blue
Striped Chartreuse
Tofuma
Havana
Striped Pink
Striped Blue
Striped Chartreuse
Tofuma
Havana

Apollo Gold

if^fez^^ri^^i^^.tibJii&^i

Lens Tints & Curvature

asstd.
Grey 6 Base
Brown
Brown 8 Base

asstd.
Brown
Grey 6 Base
Blue

asstd.
Brown
Grey 6 Base
Blue

asstd.
Brown
Grey 6 Base
Orange
Blue

Tr^^fpj^
- i--f*ftmar«r'ffo*i**^'*^'^-~^'*-^W' ̂ '^m'rtt.

Delivery Price
Wholesale Suggested Retail

October/November $4.95 $7.50

October/November $5.45 $8.20

October/November $4.95 $7.50

October/November $4.95 $7.50

October/November $4.95 $7.50

pffc OcV'Q-/- ?&%•''& <W*;w-'^
^^f^wf ̂ ±. ̂ ffc^te^^-^^ii^^^ii
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In the Supreme 
' Court of New 

Zealand

Exhibit "EDV 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

continued

SV 850 GOLD FILLED SUNGLASS

FRAME: This quality, robust frame is manufactured bv one of the 
world's leading spectacle frame manufacturers.

LENSES: For lightness, durability and safety, this sunglass is offered 
with CR39 (Formula 5) lenses in grey or brown tints.

MEASUREMENT: 54 x 20 m/m

CASE: Tough polypropelene snap lid case in off white colour with 
red velvet lining.

PRICE: $4.65 (case inclusive) 

DELIVERY: October/November, 1970

ORDER FORM

TO: Solavoid International Limited, 
P.O. Box 6329, Auckland

ORDER NO: (if any)

SV850
GOLD FILLED SUNGLASS

FROM: Name
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do lux* SUNGLASSES
WITH METAL HINGES

AND REINFORCED SIDES

Compl«!« wit* brandKl pouch 
ind poUrWnj mrlng tlckm on PoUrglM modtk

OpMal nMte
OIMI L«HM

.In the Supreme
•Court of New

Zealand

EKhibit "EDW 2. 1' 
to Affidavit of' 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued
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de luxe 
SUNGLASSES

and 
ACCESSORIES

CLIP OVERS WITH CR.39 HARD SCRATCH RESISTANT PLASTIC LENSES • CASED

SV.26S Worrwn'i . uptwtpt ihipt
SV.266 UnlnrullhiiM-imill
SV.J67 Mm'i.torgi

Gray. Brown I 
Orfy.Brov.nl 
Gray.Bnm)

icis HIM 

3.00

In the Supreme 
Court of New 

Zealand

Exhibit "EIW 2" 
l|o Affidavit of 
flrnest Leslie 
Watson sworn 
36th March 1972

- continued

SV.4300 Womtm Moetom Br.ljhl top 5 1"* 0!*11!
Qfffffn Griin

Gray 
Opticrtitact

2.96
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accessories:

to
P».£&&?&\'%>toi*i'r4fIt "~ *..: A-w • ii V.L-S'r'RI^JS3

AMMfedCMow* ' Z)i«hMipOT««MMr

& r'ASij^ 1 " 11 ^
p- |* Viftitiintnimr.v r»Ji

. J

heUMI. HMMfy 
nttlntrfl RMkM M

Tndi 
7JO 
p><»rt 
KOO

10.00

In the Supreme 
Court of New 
Zealand

Exhibit "ELW 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued

Dlltrlbwtad by IOIAVOID INTIRNATIONAl LTD. P.O. Bex 431* AvckUnrf
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ORDER FORM

TO: SOLAVOID INTERNATIONAL LIMITED 

P.O. Box 6329 

AUCKLAND.

..1969

Please supply the following Items In accordance with your March 
offer ind termi of business:

SUNGLASSES

Model:

SV70I

SV701

SV702

SV702

SV703

SV703

SV704

SV704

SV705

SV705

SV4300

CLIPO

SV26S

SV268

SV2B7

Total 
Oty.

....

....

. . . .

....

....

....

....

....

....

....

....

VERS

....

....

ACCESSORIES

MIAMI

RIVIERA

SV407

SV408

OPT-OFF

....

BAN-MIST ....

SUN-SWINGERS

.« . *

FRAME COLOURS LENSES

Black
Havana 
Brown

X

X

Opt 
Gray

ical Glass 
Brown

tola 
Grey

rited Glass 
Brawn

Assorted grained colours Grey Optical glasi 
Blue, Rose, Green & Orchid only

CR.39H 
Grey

srd Plastic 
Brown

Slip-In cases, assorted colours

Button over cases assarted colours

Slip-in cases - medium assorted colours

Slip-In cases • large assorted colours

Lens Cleaner, JO sachets per display card

Lens Cleaner, 1 2 bottles per cUsplsv card

Sunglass holders, 12 packs par display card

TRADE PRICES 
Per Unit

1 .65 Optical glass

(cased) 4.00 Polarised glass

2.00 Optical glass

(cased) 5.00 Polarised glass

1.75 Optical glass

(cased) 4.00 Polarised glass

2.00 Optical glass

(cased) 5.00 Polarised glass

1.75 Optical glass

(cased) 5.00 Polarised glass

2.65 Optical glass

(cased) 2.00

(cased) 2.00

(cased) 2.00

.35 (epprox)

.46

.18

.21

7.X par card

4.00 par card

10.00 par card

DELIVERY AUGUST/SEPTEMBER 

ORDER NO. (If any) ...............................

NAME: 
ADDRESS:

In the Supreme 
Court of New 

Zealand

Exhibit "ED/Y 2" 
to Affidavit of 
Ei-nest Leslie 
Watson sworn 
3(j)th March 1972

i > 
-' continued
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WILLIAMSON OPTICAL CO.
P.O. BOX 1363, 

CHRISTCHURCH

SOL AVOID REPAIR SERVICE

REMARKS

WHOLESALt KETAK.

MENILLE LENS 1 2

POLARIZED LENS 1 2

TEMPLES

REPAIR JOINT

SOLDER

1 2

1 2

1 2

POSTAGE

TOTAL $ -

1

1

In the Supreme 
Court of New 

Zealand

Exhibit "ELW 2" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued

CLIENT
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In the Supreme 
Court of New 

Zealand
o feiV* ———
0 PAT. }.<

T«kPhon« : 4x..<«> r ,,<*,„ ^SCIIT.tL, Exhibit "ELW.3"
PleattaldraicomvomlmTU: «''••??•••?. j_ A i-f > • j. /•n»cu.,«»»»«r. ,-i*§ti to Affidavit ofMX BO, am. \m*M o«r. ''tsSajr Frnp«i t Wa H-OTWELLINGTONr.i *~*™ nxiie&i. waiterMfAHTMfNTOFimnci Watson sworn

THE PATENT oi-FicE, 30th AJarch 1972.
Departmental Building, Stout St.. 

Wellington C.I.. New Zealand.

28 Septenber 1966
The Director,
Hannaford & Burton Limited,
23 Rutland Street,
AUCKLAND.

Dear Sir,

Trade Mark Enquiry SOLAVOID

A search of the Register made at your request has 
disclosed registrations and pending applications featuring 
the word Sola but no registration likely to conflict with the 
above mark for sunglasses in Class 9.

The mark seems eligible for regiatration in Fart B of 
the Register.

... I enclose an Application for Registration fora.

Tours faithfully,

Sgd. C.W. WADHAH

C.W. WADHAM 
Assistant Commissioner of Trade Harks

This is the copy of the letter certified by 
the Assistant Commissioner of Trade Marka of 
New Zealand marked ''ELW/3" now produced and 
shown to ERNEST LESLIE WATSON and referred to 
in his Affidavit SWORN at Auckland this

day of 
Before me

A Solicitor of the Supreme Court 
of New Zealand.
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In the Supreme 
Court of New 
_ „ Zealand

Exhibit "ELW.4" 
to Affidavit of 
Ernest Leslie

IN THE PATENT OFFICE., WatSOD SWOPH 
NEWZEALAND,

3it He matter of the Trade Marks Act 1953 
and the Regulations thereunder;

AND

3n the matter of Trade Hark 
-Registration in the name of 
HANNAFOBB & BURTON LIMITED.

Certificate.

3 KENNETH SIDNEY DALEFIELD Assistant Commissioner of 
Trade Marks for New Zealand, Sc«Op Certify that annexed hereto is a 
true copy of the official letter of 28 September 1966 issued 
to HAHNAFORD & BURTON LIMITED in reply to their request for 
search and preliminary advice as to the eligibility for trade 
•ark registration of the oark SOL AVOID in respect of 
sunglasses•

GIVEN under my hand and the
seal of the Patent Office
this 11th day of November 1971.
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In the Suprdme 
Court of New 

Zealand

BtW/4

IN THE PATENT OrFICE,,
NEW ZEALAND. j N» B82J13

ThiB ia the Certificate of the Assistant 
Commissioner of Trade Marks for New 
Zealand marked "ELW/4" now produced and 
shown to ERNEST LESLIE WATSON and 
referred to in his Affidavit SWORN 
at Auckland this 2»dti.day of /Ifcu^n*. If ft.
Before •«

Exhibit: "ELW.4" 
to Affidavit of- 
Ernest Leslie
WStSOH SWOTn

30th March 1972

A Solicitor of the Supreme Court of 
' New Zealand.

Jn t()( matter of the Trade Marks Act 1953 . .. _ . .. ... ,and the Regulations thereunder;

AND

*« «&< «•«« "f Trade Mark 
Registration in the name of 
HAHKAPORB & BURTON LIldTED.

Certificate.

* KENNETH SIDNEY DALEFIEID Assistant Commissioner of 
Trade Marks for New Zealand, »c«br Certify that HANIiAFORD & BURTON LIMITED, 
of 25 Rutland Street, Auckland C.1., New Zealand manufacturers' 
representatives and importers, were registered under the date 
of 21 October 1966, as proprietor of the Trade Mark SOLAVOID, 
a representation of which appears below in Class 9 (Schedule IV) 
under No. B8251J in respect of "sunglasses".

I Further Certify that the registration of such Trade Hark is 
current until 21 October 1973, when it nay be renewed.

The representation of the Trade Mark referred tb 
above is:

SOLAVOID

GIVEN under my hand and the
aeal of the Patent Office
this 11th day of November 1971.
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In the Supreme 
Court of New 

Zealand
AUTOCAR t July 1910

Why Zeiss Umbrals are the 
best sunglasses for drivers

1 ZelM Umbral lenir* «l»ort> irritating rava at both end* ofthe *(M?olrum — ultra-yiuM and infra-red, 
a This limy do without ctviniitne rulour vaiurc.3 Ilvncn they cause no confusion at IratUr lipbtn.
4 Umbra! Ivnwrs jlrr marie from non-poUruing tfluu and to caunc no di*turtm>K p:lllt;rn« in * strvifted win(lscm;M<t Thun they «re lti« IK-SI lor drivers. V>i^« (.'rnbriilit, let tn • mo*t *tlr<iclivir rJiiKr of mrn'« and (adieu1 

frame*, cnfft brtween 79/6 to £'lo.i5.0 rompkte. 
7.C.IM tinted lenft^a arc itlto avnilahlc to prescription, bloomed with the famnii« /et*i T>coaline lo prevent reflection*, and «lw«y« rvlamin< •ven tint ihruucboul thfi lens.
Illustrated brochur* from the Carl Zeha AKenta: D«xenhardc Jk Co Ltd Carl Zetan Houac 31/36 Foley Si London Wi -01-436 (050 (15 lino)

Umbra 1 Sur 'ai.se
~*,.. ....,$

Exhibit "ELW.5" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972.

The perfect "back-up" to good driving

This envelope contains the 
advertisement marked "ELW/5" now 
produced and shown to ERNEST 
LESLIE WATSON and referred to in 
his affidavit SWORN at Auckland 
this 3<yk_ day 
Before me

A Solicitor of the Supremo Court 
of New Zealand. I
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1.

w
-POLARISING

LABEL
^J.r.| if v

(fashion sunglasses

^"

This envelope contains the 
swing ticket marked "ELW/6" now 
produced and shown to ERNEST 
LESLIE WATSON and referred to in 
his affidavit SWORN at Auckland
this 3,cVtv 
Before Me

/*^.

A Solicitor of the Supreme Court 
of New Zealand.

In the Supreme 
Court. o£~Ne.w..~ 

Zealand

Exhibit "ELW.6" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972.



This is the certified copy iasued by the Trade 
Marks Registry, The Patent Office, London, 
•arked "ELW/7" now produced and shown to 
ERNEST LESLIE WATSON and referred to in hia 
AFFIDAVIT SWORN at Auckland at Auckland 
this J6<. day of """ 
Before me

Solicitor of the Supreme Court of New Zealand"
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CoH In to . . .

• ' E. T. TAYLGH WINES & SPIRITS
. *f . 71 COURTENAY PLACE. TOMORROW, FRIDAY

BETWEEN 1 p.m. and $ p.m. 

NX AND AMERICA'S FAVOURITE DRINK.

OLD CROW BOURBON .
WHY NOT ASK fOR A CROWBAR 1.

<

'• ''!•; j^SSBSS
toj SMSslivgs-

//
w. * «. sufimoNC UMirco.

In the Supreme 
1 Court of New 

Zealand

Exhibit "ELW.8" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued
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In the Supreme 
Court of New 

Zealand

" T-'.T.IJ ittlJt'^^KI'rffi.Y4T"Br
/fTT"

i

-L :
_ x ,

^ — ̂ y

r. /• ...
fc^gjyiflsiii

\

TJ 9 j tfIts the
only room
you can 

transform
ITASJ* ff»<jc

than $35*
Contemporary coloured Dux cis­ 
terns and toilet seats can trans­ form the drabbest room In the
house tor less than $35. The Dux
Centre Flush cistern, classically
shaped from tougher-than-steel
polypropylene, comes in gleaming
white and six pastel shades: 
aqua blue, turquoise green, prim­ 
rose, almond- ivory, and pink. 
(Black not available.) 
The now Dux plaatfc toilet teats 
•re m matching colours, plus 
black.
Colowwl Ctntre Flu*: HIM (under- wii«r virm) *nd Itt.SO <»y phonic wl**); Whlit 112.10 (undirwiivt valvi) and 114 M dyphonle «•)*•): Taiiot S«J«M: K3S (*tn»l« «•») «n4 W.40 (doubt*

2^^yw a^jjji^^
Mt *»un*.

___ fi^

PLAiUT
LILIES m
AHTUFJfti/•iu> i u I Walla

THE fleshy roots of liliei
Boa'1 take kindly to being

moved to cold weather — the
shock delays their new growth.
So It U • good Idea to move
them In the autumn while
there's still some warmth i»
the soil. 

Another thing the roots dis­
like Is being left out of theground; U they get really dry 
the bulb may take a whole 
year to get established because
it will have to grow a new lot

;"'-":i *•"

;,
' ',/ ,.-••

* . ' '

• ;*.'

of roots from the base. X**li~>*'
Handle carefully

choose a position where lilies Note that I said, "From the haven't grown belore. Add base." Most lilies have a compost and tnncdust. Drai-second lot of roots on the 
flowering stem just above the
bulb. They are annual and by 
now have done their job of 
holding and feeding the flower 
stem, and they 11 be dead or 
dying. So don't hesitate to cut
them off with Uie old flower 
stem. 

Handle the bulbs carefully
and try not to break off any of
the fleshy scales. If you do
happen to break some off.plant them shallowly in good
soil and they'll probably deve­ 
lop new bulbs, which, in two 
or three years will reach flow­ ering size.

Good soil needed
When planting lilies, give 

them good soil. U possible

MASS OF GOLDEN
FLOWERS

nage should be good and for 
this reason lilies thrive onsloping ground. 

W>vit of the old storv about 
laving the roots in shade and 
the tops in sun? The tops 
themselves will provide some
shade so plant your lilies out 
n full sun just as the nur­ 

serymen do. Filtered sunlight
may bring out the more deli­
cate colours but it tends to
make weak stems and soft
flowers.

Depth not essential
Another story said lilies 

should be planted deep. 1 once 
planted some big Lilium
auranun about a foot deep. 
They survived and flowered 
well, probably because the soil was light.

But such a depth is not 
essential and now the general
rule is to plant with no more
than 4in of soil over the hips

.'-'.. "

- •"•-','" M*
~.i ' ,;• % '$f'J*r'
' r'* > '•^ It
\ 'i ' ̂ '*^f \£>
\ i f s f v • f ' %
'••'•' . J£MWW«V '^'

•>...'"""" '*:

' *>

' - '''I*' '-!

Jocobinw c«m«a

FLOWERS
TWICE A
YEAR

AN old-fasdkMed ibral 
always like to see e

Into flower — and U doe
twice • year, in spring
avfuma — is Jacobima car
a native of Brazil. The lh>!
are carried fai torch-like f 
ten at the lips of the 
straight stems and the ee 
Is rosy pink. 

The plant has attractit 
ridged leaves, which are •
cif-lil inches long; they 
tinged with purple on 
umlerside. The stems 
which are bamboo-like.
purple

How to prune

Exhibit "ELW.8" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued

ONE of 
autumn-!

THE LAST WORD 
IN TOIHT FITTINGS

»«. XI IMIt, U~ NM."

-flowering shrubs Is 
Cassia corymbosa "John Ball.'" 
It covers itself wttb a mass of 
golden flowers for 'several 
weeks. (irowlh is vigorous and 
the mature plant l» f to III 
high and as much across. 
Plant It IB a* opei smay 
cotillon. Prune !• the spring ^——--— —'.la/It.

of the bulbs.
The only exception is L. nndidim, which should be 

planted just below the surface.
Space your lilies about a 

foot apart for best results. If you give them less room than 
Dm you'll need to transplant more of ten.

Water than well if the soil 
uj dry.r

is 4 to (ft high. Tn kee| 
tidy and vigorous, prune 
about 2ft from the graum 
lj(c winter. It (rows e« 
from cuttings.

Tender to frost, this at 
should bn planted In a t 
lured place. I have seei 
doing equally well in tall 
and partial shade.

.W.W. MARCH II, I
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In the Supreme 
Court of New 

Zealand

SST.:: :. \ ,' t 5 ! !

Ml
fcrntel 

nun

i a 
ton

nuH 
•ttch

maid 
KT If 
Tar* 
to IS.

wu
fare. 

Dt

put power sn Dad's hands this
FATHER'S DAYSaws 

$39-95 with
»-'-""• .' . . T~ V ^

^\-^u «\\r-^
<£&££!

POWER TOOLS

Steel K» containing 'fit' Dfc. 
Electric Drill plus 5" saw attachment 
rubber pad and sanding discs, with

Drib from till*. Saws $3U«. paint maer and 3" grinding wheel
' . price $36.95.

Distributed by
I THE STEEL AND TUBE COMPANY OF NEW ZEALAND LIMITED 

P.O. BOX 38195. PETONE
From: McLEAN t ARCHIBALD LTD., WELLINGTON 

NEES HARDWARE LTD.. WELLINGTON 
PUBLIC SERVICE INVESTMENT SOCIETY LTD., WaLINGTON 
SMITH ft SMITH LTD., PORIRUA 
H. J. PHILLIPS ELECTRICAL SERVICES LTD, LEVIN 
NORTHERN TIMBER ft HARDWARE LTD., JOHNSONVILLI

Exhibit "ELW.8" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued
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In the Supreme 
Court of New 
Zealand

.... _......,.-. »• •»»» UM* W-

«*|yrar«ld head o( thn Critic 
........ _ „.. ..._ _ --, - iwr-iortliwtox (hurvh ill b^vitt.

.._...-....—._.......... wllulion in tb» area Iran am brtnni adjmniitt aulh -lAJrica jml llw Ncjr *
*hich»«shn*«iuptat ytw.'lliis source. I willn Im nmvnl rffMIra DwUiilal.—N3>A.

ii MMMU tvr iirv j«ui». iv-i'•"*"<* iwf u* um» ituwioraioace Niitnunly. TV 
clnB II"1 fomwTiii. aWorlil should sw UK rnd of vialcr many instance* »|iwc i 

war U anti-tulmiarinv conctte pollution in lh« area froinjaliaii lio'.wcrn adjointnc aulh-!Africa

'Freedom Of

fo Johnnie 
Walker

The world's most accepted Old Scotch Whisky 
Born 1820 • still going strong

i Idea Receded
1 "I'm not asking for a free 
itrip on the K'lrge, or a free 
] ticket to the 700. I'm asking 
(for some sc/t of recognition 
•for these people for the work 
they do." Cr R G Button told 
WoUinfion City councillors 
when he spoke on the ques­ 
tion of the granting of the 
FrwdotA of Uw City at last 
nipht's council mectinj:. , 

Cr Mutton s commom* arose. 
from a rrpiM-t pivt-n bv Cr Oj 

JK Sinu's-Kcmietly in nhich it' 
was Mated th.it the ctiltural. 

llibr^nci and puMic relations 
I coronnttee had conMiiercd llw 
[mAttvr "in accwtiance with the 
! r.fqnc'St ma«ie by Cr Button 
)«t the couiKii meeting on Feb­ 
ruary J8."

The decision was, said Cr 
SmulvKoniwdy. tlial "the com- 
miilce is (A the opinion that, 
while such a proposal has 
merit, the granting of the 
Freedom of Uir City to pcr&otts 
of note »-(,uld not have the 
sam* significance in New Zca 
land *$ in Great Brifui.

"TTi* conmiiilec consider! 
that no action s!iould he takrn 
on the suggestion made by Cr 
Button." i 

Cr button protested that he' 
' " mepn'. 0%'ers^as ptoplel

I

LExhibit "ELW.8" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
IJpOth March 1972

.- continued

T. 0. Macarthy Ltd., Wellington. Branches at Wanqanul, Napier, Stratford. 
Distributors lor Wellington, Wairarapa. Manawatu, HawKes Bay, Wanganui, 
/l\ Taranaki, and Marlborougn-Neison. w »

1 1 hat th*rc should be some 
1 form of rrc'Wnitton fm1 Uie 
vork done by local persons.

/ K3R BARRY McK AY ^P-LUfi* 
' MANAGING DJP.rlCTOR, ^- *

P; 
Ih 
PI,

w»

BARRY LteKAY INDUSTRIAL
PHOTOGRAPHY LTD.
DREVES THE .NSEW PSUGEOT 504
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j-3r^itf"-Trrt.'. j - .,.'>^.«.-..

wO\Vhen t first sat in the Peugeot 
504 I immediately fell at home. 
As if I'd been driving one for 
weeks. The scats, the •.leering, ^ 
the controls fell just right. $ 
1 had no notation in racing 
thf car up the road anil round 
a few fast corners and bends.

The 504"s general readability 
and handling is lr-,1 class. It's 
extremely stable. And predictable.

his is what he sasd

If you jo into a corner a bit 
too fast, or have to brake or 
wcrse, you always come out of 
it in one piece.

The 504 lia^ an almost indes­ 
tructible del about it. You can 
i1r:\e it from Auckland to 
Wellington at a moments notice 
and ii \\ovTt run out of nre.uh. 
And >i»u feel so relaxed when 
you get lucre ihat it seems as it

you could just as c.isily turn 
round anil conic back up.

I can't look at the Peugeot 504 
and say that I like any particular 
featuie. If s Ihe completeness, 
the balance, the inrit Tee!' QQ 
of the car ihai aprv' 1 ' l° 1V|C - -'

r s i>urr" ; ' ( ^jy >lf>l n"'1'
tcald '.Vr 504. lie Iwiglit <w. Hit
ir.Jl',11/1" IJ «'»' " AtVII l/r/ll/',/!

mu-iHrtiillimitwi-' titwiut ilit M-l, 
anil ifrhi'v it ii/ii'/i.-viT A/K' tan.

Call your nearest Peugeot Dealer 

for a test drive |p 5~ U 'f j SE O1T

BISIRIIUTED IV CAMPBEll MOTOR IMPOSTS LID lit OUitM SlIiitT, AUCrlANO U.M10I

AUTHORISED DEALERS THROUGHOUT NEW 2EAUNO

In the Supreme 
Court of New • 

rt( Zealand
N( ————

^Exhibit "ELW.8" 
S*o Affidavit of
-Ernest Leslie 
Watson sworn 
30th March 1972
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DAD.
:HINA
lER'S 
)WE

i on
t ourI9C

U w Seagram's 100 PIPERS 
TJ» is Do Luxe Whisky... 
ji blended in Scotland 

from 30 top whiskies iind imported 
Into New Zcniand at lull bottling 
strength retaining

Taste that 
matches legend.

,^'<%J
/4%:,"

&<X
^̂>%.«iO>

• ! 1 V "y N^-
. 0. i-.|-i'.'li'yi.',t'.nfl, f;.,. U.|

JI Wi'w A ',|Kiii Mt*r«'"" 'i i'i' ovnr 'b vnttrt.
MINIMUM OlMNftm At WMMu'«; Win* «M 1pf*|

._a-

^

•?
^

H/

In the Supreme 
Court of New 

Zealand

Exhibit "ELW.8" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued
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In the Supreme 
Court of New 
Zealand

' 4*^M^>f r«.«*»i"--- ***•'- M*> ''"••• ** -**-*•-•>""•; 
* •*.»•«*• KM***'*.'.""'- -*-nj : ^V- lr"' * ' '" *•'"•'

I ^OttttW"wiWV5-Wll—TH"*!'**** : ' '^* *"•••'•'*• *" ;>— •
pf.at-wnM.w*'...'..*- -*-nj : ^V- lr"- * ''" *•'"•'" ...
I ^ottttw.xt-iTff^''-w*~l*n'<-l1"»* : ' '^* *"•••'"'*• *" ;>— •

I • '»•**» 'J*Wfc.W»4W^.»-A«**-1*-'«^' ' • '•-. .V*- 1 '**1 •f' 1 r - '

I <^.-.-~,.i,i-tri**&*trvsrxw-^ /"L, ^•.•-."ff tMi-»i*wa«»to-jr«f»r*.c.' i,.-.»!-.'
l;/-^.••""——--^--- • - ,

X ———.^:N «—__X,>.- 
-^ c:r,;r>

*Itf-—r—y-*-'-."'"v-r'-- - • • v:«—i**^****"^;'1 ~
^-.-J i ;-...- -.->• f'jus^7?vi r' ̂ " 'i f v^^
COME ON STRONG
WITf-l THE BFST Here ia supercharged power, and sustained per- 
ijc f\/\f LJAtn Af~*p lormance in a beautifully designed, easily handled,
iZjr'cci -rRfUSPriDT hea"y haula 5 e "uck - lls direct-m;ection, 8 litre 
U/te&cL //YA/rfO/'^C/AI or n iji re t urbo charged engines give you up to

ON THE ROAD. tQ", more power. Scania trucKs give you durability, 
strength and sophistication. Synchrornesh gears that aie indestructible. Up to 10 
forward speeds end tandem drive available. The cab can be tilted hydiauli'.-.illy - 
exposing the entire engine and front assembly tor easy, fast maintenance. Scunia 
trucks add > new dimension to the Heavy f^^m><m<mm*m^mmm*mmfmim*i 
Haulage industry. We know you want to know | p"a" ••"* "» """• miwmwion on 
•II about them - when and where vou can ( s<:in" "ueK> ">• lox "'•" «««i*«. 

buy one -and how. Post th« attached voucher I Nami .. .. ........._
lor further information. I Add.«i.
SOtC H Z OI'jTHIRijTOPr ____

Exhibit "EU-V.8" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

- continued
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IN THE PATENT OFFICE,)
NEW ZEALAND. ! No. 42988

J
This is the Certificate of the 
Commissioner of Trade Marks for New Zealand marked ELW/9 now produced and shown to ERNEST LESLIE WATSON and 
referred to in his affidavit SWORN 
at Auckland this $01* day

Before me:-

A Solicitor of the Supreme Court 
of New Zealand.

In the Supreme
Court of New

Zealand
ELW/9 —————'

IPM- 1M Exhibit "ELW.9" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

3a tfjc inatttr of the Trade Marks Act 1953 
and the Regulations thereunder;

AND
3n tljt matter of Trade Mark 
Registration in the name of THB UNITED STATES TIfcE CORPORATION.

Certifirate.

3 CCWVAY WALTER WADHAM Commissioner of 
Trade Marks for New Zealand, JpercOp Certify that TKD UNITED STATES 
CORPORATION, a corporation organised under the laws of the 
State of Connecticut, of 51 Cherry Avenue, Y/aterbury, 
Connecticut, U.S.A., manufacturers, were registered under the 
date of 8 May 1946, as proprietor of the Trade Kars TIKEX, a 
representation of which appears below in Class 14 (Schedule IV) 
under Ho. 42986 in respect of "horological instruments of all 
kinds, timepieces of all kinds, and devices for keeping, 
controlling, an<i recordin? tine, including watches, clocks, 
chronometers, tice-recoraers, ti.T.e-recording machines, tiice- 
daters, tine-dating; machines, elapsed-time recorders, watchmen's 
clocks, watchmen's tine-detectors, time-cycle recorders, and 
parts of any and all of tie foregoing goods included in Class 14"

I Further Certify that the registration of such Trade Mark is current until 8 Kay 1961. when it may be renewed.

The representation of the Trade Hark referred to 
above is:

TIMEX

GIVEN under my hand and the E.?* °" t'o "atent Office this 
rebruery 1972
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ELW/JO

(Fat. 13J

IN.TIIE PATENT OFFICE,! 
NEW ZEALAND. J No- 7^369

In the Supreme 
Court of New 

Zealand

Exhibit "ELW.10" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

This is the Certificate of the 
Commissioner of Trade Marks for New 
Zealand marked ELW/10 now produced and 
shown to ERNEST LESLIE WATSOK and 
referred to in his affidavit SWORN 
at Auckland this 2.0'^ day
°f

Before me:-

A Solicitor of the Supreme Court 
of New Zealand.

3n tljt mailer of the Trade Marks Act 1953 
and the Regulations thereunder;

AND

3n tljt nmtttr of Trade ICark 
Registration in the name of 
JOSEPH E. SEAGRAM & SONS LIMITED.

Certificate.

3 COHWAY WALTER WADKAM Commissioner of 

Trade Marks for New Zealand, Jjtrelip Certify that JOSEPH E. SEAGRA!.'. & SONS 

LIMITED, of 14-30 Peel Street, Montreal, Canada, distillers, 

were registered under the date of 11 October 1963, as proprietor 

of the Trade Mark SEAGRAI.i'3, a representation of which appears 

below in Class 33 (Schedule IV) under No. 74369 in respect of 

"whisky".

I Further Certify:

(a) that the Trade Kark was advertised before

acceptance under the provisions of Section 2?(1) 

proviso) of the Trade Earks Act 1953.

(b) that under the date of 29 July 1966, JOSEPH E. 

SEAGRAH &. SONS, INC., a corporation organised 

under the laws of the State of Indiana, of 375 

Park Avenue, New York, U.S.A., manufacturers, 

were registered as registered user.

(c) that under the date of 12 March 1971,
JOSEPH E. SEAGRA1! &. SONS (SCOTLAND) LIMITED, 

of Keith, Banffshire, Scotland, distillers,
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In the Supreme 
Court of New 
Zealand

Exhibit "ELW.10"
(c) were registered aa a registered user. to Affidavit of

(d) that the registration of such Trade Mark is Ernest Leslie
current until 11 October 1934, when it may be renewed. Wat Son SVVOm

30th March 1972
The representation of the Trade Kark referred to above

iB> - continued

SEAGRAM'S

GIVEN under my band and the 
seal of the Patent Office this 
7th^day of February 1972.



THE FASHION SUNGLASS

OPTICAL MANUF CO PTV LTD.
4M MOUttT .THKIT. NORTH .TDNKT. H...W. fO«O

226. In the supreme
Court of New 

Zealand

Exhibit "ELW. 11" 
to Affidavit of 
Ernest Leslie 
Watson sworn 
30th March 1972

KEITH NORTON

This is the envelope marked 
"EI,W/ll"now produced and shown 
to ERNEST LESLIE WATSON and 
referred to in his affidavit 
SWORN at Auckland this ^t'it- 
day of x'T/vv/rvts-fx 1972, 
Before me

A Solicitor of the Supreme 
Court of New Zealand.
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In the Supreme 
Court of New 

Zealand

POLAROID •' /*^V\ 
SUNetftSSESf |1

p/.ri V J'

These are the labels marked ' Hi/i" now produced and 
shown to BRYANT GOLDSBURY an. referred, to in his 
•ffidavit SyraRN at Wanganui it. is 17 (A, day'of
Before »es

P' 
Supi

Exhibit "BG.l" 
to Affidavit of 
Bryant Goldsbury 
sworn 17th April 
1972

A SolicitoV of the Supreme 
Court of New Zealand.



228.

In the Supreme 
Court of New 

Zealand

Exhibit "DIG/1" 
to Affidavit of 
Douglas Leslie 
Grant sworn 
20th April 1972
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In the Supreme 
Court of New 

Zealand

Exhibit "P.J.M.l" 
to Affidavit of 
Peter James 
Mardon sworn 
4th February 1972

(O THIS TEST 
PROVES IT

[gll^sl
, r«l>">(«( Coip.. U.S.A.I,.,,.
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In the Supreme 
Court of New 

Zealand

Exhibit "EFM.1" 
to Affidavit of 
Elder Frederick 
Masson sworn 
27th April 1972

This is the label marked EFM/1 now produced and shown to 
ELDER FREDERICK MASSON and referred to in his affidavit 
SWORN at New Plymouth this Jt^l^- day °* cyo^JL-

Before «ei-

A Solicitor of the Supreme 
Court of New Zealand.
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In the Supreme 
Court of New 
Zealand

Exhibit "EFM.2M' 
to Affidavit of 
Elder Frederick 
Masson .sworn 
27th April 1972

^%/AIE POLAR GltfSi

this 1* the label marked EFM/2 now produced and shown to 
ELDER FREDERICK MASSOK and referred to in his affidavit SWORN at New Plymouth this *V7W day of

Before ••••

A Solicitor of the Supreae 
Court of New Zealandi
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In the Supreme 
Court of New 

Zealand

Exhibit "BCP/11 
to Affidavit o; 
Bryan Carroll 
Pearson sworn 
5th May 1972

'1//NE POLAR GttSS'

These are the swing tickets marked BCP/1 now produced 
and shown to BRYAN CARROLL PEARSON and referred to in 
his affidavit SWORN at Napier this <f *" day of 
1972.

Before met-

A/Solicitor of the Supreme 
Court of New Zealand.
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PK/1

In the Supreme 
Court of New 

Zealand

Exhibit "FR/1" 
to Affidavit of 
Peter Robinson 
sworn 10th 
March 1972

'iSaaw-

• POURFLEX

Mrt* In f^ ' ^% ^

.w*^3'l

This is the swing ticket now produced and shown 
to PETER ROBINSON and referred to in his affidavit 
SWORN at Wellington this /&*May of March 1972.

Before me, ^/ .
5.««t^U«-v. . ....

A Solicitor of the Supreme Court 
of New Zealand.



IN THE COURT OF APPEAL OF NEW ZEALAND

>. C.A. 98/73

BETWEEN POLAROID CORPORATION

AppeljLaflt

AND HANNAFORD & BURTON 
LIMITED

Respondent

I, DOUGLAS VICTOR JENKIN T Registrar of the Court 
of Appeal of New Zealand DO HEREBY CERTIFY that the 

10 foregoing 233 pages of printed matter contain true and 
correct copies of all the proceedings, evidence, 
judgments, decrees and orders had or made in the above 
matter, so far as the same have relation to the matters 
of appeal, and also correct copies of the reasons 
given by the Judges of the Court of Appeal of New Zealand in delivering judgment therein, such reasons 

_rhaving been given in writing:

AND I DO FURTHER CERTIFY that the Respondent has taken 
all the necessary steps for the purpose of procuring 20 - the preparation of the record, and the despatch thereof 
to England, and has done all other acts, matters and 
things entitling the said Respondent to prosecute this 
Appeal.

AS WITNESS my hand and Seal of the Court of 
Appeal of New Zealand this & day of July 1975.

L.S.



3 1 OF 1975
IN THE PRIVY COUNCIL No. of 1975

ON APPEAL 
FROM THE COURT OF APPEAL OF NEW ZEALAND

BETWEEN t

HANNAFORD & BURTON LIMITED

- and - 

POLAROID CORPORATION

Appellant

Respondent

RECORD OF PROCEEDINGS

SLAUGHTER AND MAY
35 Basinghall Street,
London, EC2V 5DB.

Agents for i

Swan, Davies, McKay & Co.,
Wellington,
New Zealand.

Solicitors for Appellant.

TITMUSS, SAINER & WEBB, 
2 Serjeants Inn, 
London, EC4Y 1LT.

Agents for t

Ennis, Callander & Gault,
Wellington,
New Zealand.

Solicitors for Respondent.


